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PREFACE

This is another link in the chain of printed volumes containing'the
principal decisions and legal opinions rendered by officials of the
Department of the Interior. The series covers material extending
back to July 1881. The current volume relates to the period from
July 1, 1942, to December 31, 1944.

The decisions and opinions contained in this volume were rendered
during the administration of the Honorable Harold L. Ickes as
Secretary of the Interior. During the period covered by the volume,
Mr. Abe Fortas served as Under Secretary of the Interior; Messrs.
E. K. Burlew and Michael W. Straus served successively as First
Assistant Secretary of the Interior; Mr. Oscar L. Chapman served
as Assistant Secretary of the Interior; Messrs. Nathan R. Margold,
Warner W. Gardner, and Fowler V. Harper served successively as
Solicitor of the Department of the Interior; and Messrs. Felix S.
Cohen, William H. Flanery, and Leland O. Graham served as
members of the Board 'of Appeals of the Department of the Interior.

This volume will be cited within the Department of the Interior as
"58 I. D."

I I - - Secretary of the Interior.
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Helphrey v. Coil (49:L.1. 624)ii; over-
ruled, Dennis .L Jean (A-20899),; July

.24, 1937,; unreported. -:
Henderson, John W. (40 L.';D. 518)

vacated, 43 L. D. 106. (See 44 1113.
112, and 49 L. D. 484.J

Hennig, Nellie, J. .(38 L.,1. 443, 445);
recalled and vacated, 39 L. D. 211.

Herman vi. Chase et al. (37 L. D. 590);
overruled, 43 L. D. 246.

Herrick, Wallace H. (24 L. D. 23);
overruled, 25i . D 113. -

Hess, Hoy, Assignee (46 L. 1D. 421)
overruled, 51 L. 1. 287.

Hickey, M, A., et al. (3 L.,D. 83); modi-
fied, 5 L. D. 256.

Hlildreth, Henry (45 L. 13. 464)0; va-
cated, 46. L. D 17 -

Hindman, Ada I. :(42 L. D. 327); ya-
cated in part, 43 L. D. 191.: 

Hoglund, Svan; (42 L.,13. 405 ; vacated,
43 L. D. 538.
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Holden, Thomas A. (16 L. D.: 493)
overruled, 29 L. D. 166.

Holland, G. W. (6 L. D. 20); overruled
6 L. D. 639; 12' L. D. 436.

Holland, William C. (M. 27696), de
cided Apr.' 26, 1934; overruled ii
part, 55 I. D. 221;.

Holiensteiner, Walter (38 L. D. 319)
overruled, 4 L. D. 260!

Holman v. Central Montana Mines Co
(34 L. D. 568) ; overruled so, far a,
in conflict, 47L. D. 590.

Hon.v. Martinas (41 L. D. 119); modi.
fled, 43 L D. 197.

Hooper, Henry (6 L. D. 624) ; modified,
9 L. D. 86, 284.

Howard, Thomas (3 L. D. 409) see 39

L. D. 162, 225.
Howard v. Northern Pacific R. R. Co.

(2.3 L. D. 6); overruled, 28 L. D. 126.
Howell, John H. (24 L. D. 35); over-

ruled, 28 L.-D. 204.

Howell, L.,'C., (39 L. D.;92) ; see 39 L.
D. 411.

Hoy, Assignee of Hess (46 L. D. 421);
overruled, 51 L. D. 287.

Hughes v. Greathead (43 L. D. 497);
overruled, 49 L. D. 413. (See. 260 U.
S. 427.)

Hull et al. v. Ingle (24 L. D. 214) ; over-
ruled, 30'L. D. 258.

Huls, Clara (9 L.. U. 401) ; modified, 21

; L. D. .377. . . n- v.zb :2
Hyde, F. A.- (27 L. D. 472); vacated,

28 L. D. 284. -

Hyde, F; A., et al (40 L. D. 284); over-
ruled, 43 L. D.381. :

Hyde et al. v. Warren et al. (14 L. D.
576; 15 L. D. 415) see 19 L. D. 64.

Ingram, John D. :(37 L. D. 475) see
43 L.D. 544.

Inman v. Northern Pacific R. R. Co.
(24 L, D. 318); overruled, 28 L. D.
95.

Interstate Oil Corporation and Frank
0. Chittenden (50 L: D. 262); over-
ruled so far as in conflict, 53 I. D.
228.

Iowa Railroad Land Co. (23 L. D. 79;

Jacks v. Belard et al. (29 L. D. 369);
vacated, 30 L. D. 345.

Jackson Oil Co. v. Southern Pacific Ry.
'Co. (40 L. D. 528); overruled, 42 L.
D. 317.

Johnson v. South Dakota (17 L. D.
411) ; overruled so far as in conflict,
41 L. D. 22.

Jones, James A. (3 L. D. 176);; over-
ruled, 8 L. D. 448..

Jones v. Kennett (6 L. D. 688) ; over-
ruled, 14 L. D. 429.

Kackmann, Peter (1 L. D. 86); over-
ruled, 16 L. D. 464.

Kemper v. St. Paul and Pacific R. R.
Co. (2 C. L. L. 805); overruled, 18
L. D. 101.

King v. Eastern Oregon Land Co. (23
L. D. 579) modified, 30 L. D. 19.

Kiney, E. C. (44 L. D.: 580); over-
ruled so far as in conflict, 53 I. D.
228.

Kinsinger v. Peck (11 L. D. 202) ; see
39 L. D. 162, 225.:

Kiser v. Keech (7 L. D. 25); over-
ruled, 23 L. D. 119.

Knight, Albert B., et al. (30 L. D. 227);
overruled, 31 L. D. 64.

Knight v. Heirs of Knight (39 L D.
362, 491; 40 L. D. 461)'; overruled,
43 L. D.' 242.

Kniskern v.; Hastings and Dakota R.
R. Co. (6 L. 0. 50) ove'rruled, 1
L. D. 362.

Kolberg, Peter F. (37 L. D. 453) ; over-
ruled, 43 L. D. 181. V

Krigbaum, James T. (12 L. D. 617);
overruled,' 26 L. D. 448.

Krushnic, Emil L. (52 L. P. 282, 295);
vacated, 53 I. D. 42, 45. (See 280
U. .306.)

Lackawanna Placer Claim (36 IL. D.
36); overruled, 37 L. D. 715.

Lamb v. Ullery (10 L. D. 528) ; over-
ruled, 32 L. D. 331i.

[Largent, Edward B., et al. (13 1: D,
397) 6,overruled so far as in conflict,

42 L. D. 321.
Larson,' Syvert (40 L. D. 691; over-

24 L. D. 125); vacated, 29 L. D. 79.
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Lasselle v. Missouri, Kansas and Texas
Ry. Co. (3 C. L. 0., 10) ;overruled,
.14.L. D. 278.

Las Vegas Grant :(13-L. D. 646; 15 L.
D. 58); revoked, 27 L. D. 683.

Laughlin, Allen (31 L. D. 256); over-
ruled, 41 L. D. 361.

Laughlin v. Martin (18 L. D. 112)
modified, 21 L. D. 40.

Law v. State of Utah (29 L. D. 623)
overruled, 47 L. D. 359.

Lemmons, Lawson H. (19 L. D. 37);
overruled, 26 L. D. 389.

Leonard, Sarah (1 L. D. 41); over-
.ruled, 16 L. D. 464.

Lindberg, Anna C. (3 L. D. 95); modi-
fled, 4 L. D. 299.

Linderman v. Wait (6 L. D. 689); over-
ruled, 13 L. D. 459..

*Linhart v. Santa Fe Pacific R. R. Co.
(36 L. D. 41); overruled, 41 L. D.
284. (See 43 L. D. 536.)

Little Pet Lode (4 L. D. -17)0; over-
ruled, 25 L. D. 550.

Lock Lode (6 L. D. 105) ;.overruled so
far as ini conflict, 26 L. D. 123.

Lockwood, Francis A. (20 L. D. 361);
modified, 21 L. D. 200.

Lonergan v. Shockley . (33 L. D. 238);
overruled so far as in conflict, 34 L.
D. 314; 36 L. D. .199.

Louisiana, State of (8 L. D. 126);
modified, 9 L. D. 157.

Louisiana, State of (24 L. D. 231); va-
cated, 26 L. D. 5.

Louisiana, State of (47 L. D. 366);
overruled so far as in conflict, 51 L.

D.291.
Louisiana, State of (48 L. D. 201);

overruled so far as in conflict, 51 L.
D. 291.

Lucy B. Hussey Lode (5 L. D. 93)
overruled, 25 L. D. 495.

Luton, James W. (34 L. D. 468); over-
* ruled so far as in conflict, 35 L. D.' 102.i
Lyman, Mary 0. (24 L. D. 493); over-

ruled so far as in conflict, 43 L. D.
221.

Lynch, Patrick (7 L., D. '33); over-
ruled so far as in conflict, 13 L: D.
713.

Madigan, Thomas (SL. D. 188) ; over-
ruled, 27 L. D. 448.

Maginnis, Charles P. (31 L. D. 222);
overruled, 35 L. D. 399.

Maginnis, John. S. (32 L. D. 14); modi-
fied, 42 L.D. 472.

Maher, John M. (34 L. D. 342),; modi-
fied, 42 L. D. 472.

Mahoney, Timothy (41 L. D. 129);
overruled, 42 L. D. 313. -

Makela, Charles (46 L. D. 509); ex-
tended, 49 L. D. 244.

Makemson v. Snider's Heirs (22 L. D.
511); overruled, 32 L. D. 650. -

Malone Land and Water Co. (41 L. D.
138); overruled in part, 43 L. D. 110.

Maney, John J. (35 L. D. 250); modi-
fied, 48 L. D. 153.

Maple, Frank. (37 L. D. 107)-; over-
ruled, 43 L. D. 11.

Martin v. Patrick (41 L. D. 284) * over-
ruled, 43 L. D. 536.

Mason v. Cromwell (24 L., D. 248); va-
cated, 26 L. D. 369.

Masten, E. .. (22 L. D. 337); over-
ruled, 25 L. D. 111.

Mather et al. v. Hackley's Heirs (15
L. D. 487); vacated, 19 L. D. 48.

Maughan, George W. (1 L. D. 25);
overruled, 7 L. D. 94.

Maxwell and Sangre de Cristo Land
Grants (46 L. D. 301); modified, 48
L. D. 88.

McBride v. Secretary of the Interior
(S C. L. O. 10); modified, 52 L. D 33.

McCalla v. Acker (29 L. D. 203); va-
cated, 30 L. D. 277.

McCord, W. E. (23 L. D. 137) ; over-
ruled to extent 'of any possible in-
consistency, 56 I. D. 73.

McCornick, William S. (41 L. D. 661,
666) ; vacated, 43 L. D. 429.

*McCraney v. Heirs of Hayes (33 L.
D. 21)1; overruled so far as in con-
flict, 41 . L. D.; 119. (See 43 L. D.
196.) 

McDonald, Roy (34 L. D. 21); over-
ruled, 37 L. D. 285.

*McDonogh School Fund (11 L. D.
378); overruled, 30 L. D. 616. (See
35 L. D. 399.)
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McFadden etal. v. Mountain View: Min- Miner v. Mariott et al. (2 L. lD. 709);
ing and Milling Co. '(26 L. ' 530); modified, 28 L. D. 224.
vacated, 27 L. D. 358. Minnesota and Ontario- Bridge Com-

McGee, Edward' D. (17 L. D. 285); pany (30 L. D. 77); no longer folb
overruled, 29 L. D. 166. lowed, 50 L. D. 359....

McGrann, Owen (5 L. D. 10) ; over- *Mitchell v. Brown' (3 L. D. 65) ; over-
'rulbd, 244 L. D. 502. ruled, 41 L. D. 396. (See 43 L. D.

McGregor, Carl (37 L. D. 693) ;over- 520.).
ruled, 38LE D. 148. ' Monitor Lode (18 L. D- 358)0;' over-

McHarry v. Stewart (9 L. UD.? 344); ruled, 25 L. D. 495.
criticized and distinguished, 56 I. D. Monster Lode (35 L.- D. 493) over-
340. : - ruled so far as in conflict, 55 I.; D.

MeKernan v. Bailey (16L . 368); 348.
overruled, 17 L. D. 494. Moore,:Charles H. (16 L.D. 204) ;over-

'.*McKittrick Oil Co. v. Southern Pacific ruled, 27 L.. D. 482.
R. 'R. Co. (37 L: D. 243) ; overruled Morgan -v. Craig (10 C. L. 0. 234),;:
so far as in conflict, 40 L.: D. 528. overruled, 5 L. D. 303.
(See 42 L. D. 317.) Morgan: v;- Rowland (37 L. D. 90);

McMicken, Herbert et al. (10 L. D. overruled, 37 L. D 618.
97), (11 L. D. 96) ; distinguished, 58 Moritz V. Binz (36 L. D. 450); vacated,
I. I. D.257, 260. - C'37 L. D. 382:

McNamara et al. v. State of California Morrison, Charles S. (36 L.: D. 126)
(17. L. D. 296):; overruled 22 L. D. 'modified, 36 L. D: 319.
666. - - - E 3 Morrow et al. v. State of Oregon et al.

MePeek v. Sullivan et al. (25 L. D: (32iL. D. 54); modified, 33 L. D. 101
- 281); overruled, 36 L. D. 26. Moses, Zelmer R. (36 L. 1. 473 ; over-
*Mee v. Hughart-et al. (23 L. D. 455); ruled, 44 L.; D. 570.

vacated, 28 L. D. 209. In effect rein- Mountain Chief Nos. 8 and 9 Lode
stated, 44 L U. 414, 487; 46 L. D. Claims (36 L. D. 100) ; overruled in
434; 48 L. D. 195, 346, 348-; 49 L. D. part, 36 L.-D. 551.

660. , ! ; . 0 s;; - Vi; 0 -2 aiMt. Whitney Military Reservation (40
*Meeboer v. Heirs of Schut (35 L. D. L. -D. 315) see 43 L. D. 33.

335); overruled so far as in conflict, Muller, Ernest (46 L D. '243); 'over-
41 L. D. 119.' (See.43 L. D. 196.) | 'ruled, 48LD.163.

Mercer v. Buford Townsite (35 L. D. Muller, Esberne K. (39 L. D. 72) modi-
119) ; overruled,. 35 L. D. 649. fled, 39 L. D. 360.

Meyer, Peter (6 L. D. 639) ;;modified, Mulnix, Philip, Heirs of (38 L. D.
12 L. D. 436. . ... - 331); overruled, 43 L. D. 532.'

Meyer-v. Brown (15 L. D. 307); see 39
L. D. 162, 225. Nebraska State of (18 L. 'DU. 124);

Miller, Edwin J (35 L. D. 411) ;: over- overriied, 28 L. D. 358.
ruled, 43 L. D. 181. Nebraska, State of, v. Dorrington (2

Miller v.: Sebastian (19 L. D. 288); C. L. L. 647); overruled, 26 L. D. l23 .
lo overruled, 26 L. U. 448. : < - <Neilsen v. Central Pacific R. R..o. et

Milner and North Side R. R, Co. (36 al.' (26 L. D. 252); modified, 30 L.. D.
L. D. 488) ; overruled, 40 L. R.I 187. 216..

Milton et, al v. Lamb (22 L. D. 339) ; Newbanks v, Thompson (22 LD. 490)
overruled, 25 L D. 550. - overruled, 29 L. D. 108.

Milwaukee, Lake Shore and Western Newon, Robert iC. (41 L. D. 421)i;
ty. o. (12 L. P. 79) ;. overruled, 29 overruled so far as.in conflict, 43 L.
L. D. 112. D.. . . . D 364.. -
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New Mexico, State-of (46 L. D. 217);
overruled, 48 L. ).- 98. d

New Mexico, State of (49 L.; D. 314);
overruled, 54 I. D. 159. -

Newton, Walter (22 L. D. 322); modi-
fied, 25 L. I. 188.

New York Lode and Mill Site (5 L.D.
* 513)F; overruled, 27 L. D. 373.:
*Nickel, John R. (9 L. D. 388); over-

ruled, 41. L; D. 129... (See 42 L. .
313.)

Northern Pacific. R. R. Co. (20 L.; D.
191) modified, 22 L. D. 224; over-
ruled o far as in conflict, 29 L.- D.
550.

Northern Pacific R. R. Co. (21 L. D.
412; 23 L. D. 204; 25 L. D. 501);
overruled, 53 I. D. 242. -(See 26 L. D.
265; 33 L, D.. 426; 44 L. D. 218; 177
U. S. 435.)

Northern Pacific Ry. Co. (48 L.; U.
573); overruled so far as in conflict,
51 L. D. 196. (See 52 L. D. 58.)

Northern Pacific R. R. Co. v. Bowman
(7 L. D. 238); modified, 18 L. D. 224.

Northern Pacific H.,R. Co. v. Burns (6
L. D. 21); overruled, 20 L. D. 191.

Northern Pacific R. H. Co. v. Loomis
(21 L. D. 395); overruled, 27 L. D.
464.

Northern Pacific R. R. Co. v. Marshall
'etal. (17 L D. 545), overruled, 28
L. 174.

Northern Pacific R. . Co. v. Miller (7
L. D. 100) ; overruled so far as in
'conflict;16 'L. D. 229.

Northern Pacific R. R. Co. v. Sherwood
(28 'L: 'U.-126), ;overruled so far as
in conflict, 29' L. D. 550.

Northern Pacific R. R. Co. v. Symons
(22 L. D. 686); overruled, 28 L. D.

C 95. - ; - ; E
Northern Pacific R. R.` Co. v.' Urquhart

(8 L.: D. 365) , overruled, 28 L. D.
* 126.:.
Northern Pacific' R. H. Co. v Walters et

al. (13 L. D.-230) ; overruled so far
as in; conflict, 49 L. D. 391

Northern Pacific R. R. Co.- v. Yantis (8
tL. D. 58); o.verruled12 L. U. 127. -

Nunez, Roman C. and Seraplo (56 I. D.
363) ; overruled, so far as: in conflict,
57 I. D. 213.

Nyman v. St. Paul, Minneapolis, and
Manitoba Ry. Co. (5 L. D. 3.96);
overruled, 6 L. D. 750.

O'Donnell, Thomas J. (28 L. D. 214);
overruled, 35 L. D. 411.

Olson v. Traver et al. (26. L. D. 350,
628) ; overruled so fr as in conflict,
29 L. D. 480; 30 -L. D. 382. ' I ----

Opinion A. A. G (35 L. D. 277);; va-
cated, 36 L. D. 342.

Opinions of Solicitor, September 15,
1914, and February 2, 1915; over-
ruled, September 9, 1919 (D. 43035,
May Caramony). (See 58 I. D. 149,
154-156.)

Opinion of Solicitor, October 31, 1917
(D-40462) ; overruled so far as in-
consistent, 58 I. D. 85, 92,-96.

Opinion 'of Solicitor, February 7, 1919
(D. 44083); oveiruled, November 4,
1921 (M. 6397). (See 58:I. D. 158;
160.t) . : -iH- 

Opinion of Solicitor, August 8, 1933 (M.
27499) ; overruled so far as a? con-
flet,. 54 I. D. 402.

Opinion of Solicitor; May, 8, 1940 (57
I. D. 124) ; overruled in part, 58 L
D. 562, 567.

Opinion of Solicitor, August -31, 1943
(M. 33183); distinguished; 58 I. D.
726, 729.

Oregon and California .X R. Co. v.
Puckett (39 L. D.:169) ; modified,'53
I. D. 264.

Oregon Central Military Wagon Road
Co. v. Hart (17 L. D. 480); over-
ruled, 18 L. D. 543.

Owens et al. v. State'of California (22
L. D. 369) - overruled, 38' L. . 253.

Pacific Slope Lode (12 L.' D. 686)
overruled so far' as in conflict, 25 L.
D. 518.

Papina v. Alderson (1 B. L. P. 91);
modified, 5 L. D. 256.

Patterson, Charles. (3 L. D. 260);
modified, 6 L. D. 284, 624.

Paul Jones Lode (28 L. D. 120); modi-
fied, 31 L. D. 359.

Paul v. Wiseman (21 L. U.12); over-
ruled, 27 L. -D. 522.
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Pecos Irrigation and Improvement Co.
(15 L. D. 470); overruled, 18 L. D.
168, 268.

Pennock, Belle L. (42 L. D. 315); va-
cated, 43 L. U. 66.

Perry v. Central Pacific R. R. Co. (39
L. D. 5) ;overruled so far-as in con-
flict, 47 L. D. 304.

Phebus, Clayton (48 L. D. 128).; over-
ruled- so far as in conflict, 50 L. D.
281.

Phelps, W. L. (8 C. L. O. 139); over-
ruled, 2 L. D. 854.

Phillips,. Alonzo (2 L. D. 321) ; over-
ruled, 15 L. D. 424.

Phillips v. Breazeale's Heirs (19 L. D.
573) ; overruled, 39 L. D. 93.

Pieper, Agnes C. (35 L. D. 459); over-
ruled, 43 L. D. 374. 

Pierce, Lewis W. (18 L. D. 328); va-
cated, 53 I. U. 447.

Pietkiewicz et al. v. Richmond. (29 L.
U. 195) ; overruled, 37 L. D. 145.

Pike's Peak Lode (10 L. D. 200); over-
ruled in part, 20 L. D. 204.

Pike's Peak Lode (14 L. D. 47) ; over-
. ruled, 20 L. D. 204.

Popple, James (12 L. D. 433); over-
ruled, 13 L. D. 588.

Powell, D. C. (6 L. D. 302)1; modified,
15 L. D. .477:

Premo, George (9 L. D. 70),; see 39 L.
D. 162, 225.

Prescott, Henrietta P. (46 L. D. 486)
overruled, 51 L. D. 287.

Pringle, Wesley (13 L. D. 519); over-
ruled, 29 L. D. 599.

Provensal, Victor H. (30 L. D. 616)
overruled, 35 L. D. 399.

Prue, Widow of Emanuel (6 L. D.
436) ; vacated, 33 L. D. 409.

Pugh, F. M., et al. (14 L. D. 274); in
effect vacated, 232 U. S. 452.

Puyallup Allotments (20 L. D. 157);
modified, 29 L. D. 628..

Ramsey, George L., Heirs of Edwin C.
Philbrick (A. 16060), August 6,1931,
unreported; recalled and vacated, 58
I. D. 272, 275, 290.

Rancho Alisal (1 L. D. 173) ; overruled,
5 L. D. 320.

Rankin, James D., et al. (7 L. D. 411);
overruled, 35 L. D. 32. ' 

Rankin, John M. (20 L. D. 272); re-
versed, 21 L. D. 404.i

Rebel Lode (12 L. D. 683) ; overruled,
20 L. D; 204; 48 L. D. 523.

*Reed. v. Buffington (7 L. D. 154);
overruled, 8 L. D. 110. (See 9 L. D.
360.)

Regione v. Rosseler (40 L. D. 93); va-
cated, 40 L. D. 420. ,

Rialto No. 2 Placer Mining Claim (34
L. D. 44) overruled, 37 L. D. 250.

Rico Town Site (1 L. D. 556); modified,
5 L. D. 256.

Rio Verde Canal Co. (26 L. D. 381)
vacated, 27 L; D. 421.

Roberts v. Oregon Central Military
Road Co. (19 L. D. 591 ); overruled,;
31 L. D. 174.

Robinson, Stella G. (12 L. D. 443);
overruled, 13 L. D. 1.

Rogers, Fred B. (47 L. D. 325); va-
cated, 53 1. D. 649.

Rogers, Horace B. (10 L. D. 29) ; over-
ruled, 14 L. D. 321.

Rogers v. Atlantic & Pacific R. R. Co.
(6 L. D. 565) overruled so far as in
conflict, 8 L. D. 165.

*Rogers v. Lukens (6 L. D. 111); over-
ruled, 8 L. D. 110. (See 9 L. D. 360.)

Romero v. Widow of Knox (48 L.-D.
32); overruled so. far as in conflict,
49 . U. 244.

Roth, Gottlieb (50 L. D. 196) ; modl-
fied, 50 L. D. 197. . .

Rough Rider and Other Lode Claims
(41 L. D. 242, 255) vacated, 42 L.
D. 584..

St. Clair, Frank (52 L. D. 597); modi-
fied, 53 I. D. 194.

*St. Paul, Minneapolis and Manitoba
Ry. o. (8 L. U. 255); modified, 13
L. D. 354. (See 32.L. D. 21.)

St. Paul, Minneapolis and Manitoba Ry.
Co. v. Hagen (20 L. D. 249); over-
ruled, 25 L. D. 86. V

St. Paul, Minneapolis and Manitoba Ry.
Co. v. Fogelberg (29 L. D. 291); va-
cated, 30 L. D. 191.
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Salsberry, Carroll (17 L. D. 170); over-
ruled,. 39 L. D 93.

Sangre de Cristo and Maxwell Land
Grants (46 L. D. 301); modified, 48
L. D. 8.,

Santa Fe Pacific R. R. Co. v. Peterso
(39 L. D. 442) ; overruled, 41 L. D.

4353. : 
Satisfaction Extension Mill Site (14 L.

D. 173) ; see 32 L. D. 128.
Sayles, Henry P. (2 L. D. 88); modi-

fied, 6 L. D. 797.
Schweitzer v. Hilliard et al. (19 L. D.

294) ; overruled so far as in conflict,
26 L. D. 639.

Serrano v. Southern Pacific R. R. Co.
(6 C. L. 0. 93); overruled, 1 L. D.
380.

Shale Oil Company. (See 55 I. D. 287.)
Shanley v. Moran (1 L. D. 162); over-

ruled, 15 L. D. 424.
Shineberger, Joseph (8 L. D. 231)

overruled, 9 L. D. 202.
Silver Queen Lode (16 L. D. 186);
- overruled, 57 I. D. 63.

Simpson, Lawrence W. (35 L. D. 399,
609) ; modified, 36 L. D. 205.

Sipchen v. Ross (1 L. D. 634); modi-
fied 4 L. D. 152.

Smead v. Southern Pacific H. R. Co. (21
L. D. 432); 'vacated, 29 L. D. 135.

Snook, Noah A., et al. (41 L. D. 428);
overruled so far as in conflict, 43 L.
D. 364.

Sorli v. Berg (40 L. D. 259); overruled,
42 L. Dt.-557.

Southern Pacific R. R. Co. (15 L. D.
460) ; reversed, 18 L. D. 275.

Southern Pacific R. R. Co. (28 L. D.
281) ; recalled, .32 L. D. 51.

Southern Pacific R. R. Co., (33 L. D.
89) ; recalled, 33 L. D. 528.

Southern Pacific R. R. Co. v. Bruns (31
L. D. 272) vacated, 37 L. D. 243.

South Star Lode (17 L. D. 280); over-
ruled, 20 L. D .204; 48 L. D. 523.

Spaulding v. Northern Pacific R. R. Co.
(21 L. D. 57); overruled, 31 L. D.
151.'

Spencer, James (6 L. D. 217); modified,
6 L. D. 772; 8 L. D. 467.

Spruill, Lelia May (50 L. D. 549)
overruled, 52 L. D. 339.

Standard Shales Products Co. (52 L.
D. 522); overruled so far as in con-
flict, 53 I. D. 42.

State: of California (14 L. D. 253)
vacated, 23 L. U. 230.

State of California (15 L. D. 10).; over-
ruled, 23 L. D. 423.

State of California (19 L. D. 585)
vacated, 28 L. D. 57. ; -

State of California (22 L. D. 428);
overruled, 32 L. D. 34.

State of California (32 L. D. 346) ; va-
cated, 50 L.: D. 628. (See 37 L. D.
499, and 46 L. D. 396.)

State of California (44 L. D. 118); over-
ruled, 48 L. D. 98.

State of California (44 L. D. 468)
overruled,: 48 L. D. 98.

State of California v. Moccettinl (19 L,
D. 359); overruled, 31 L. D. 335.

State of California v. Pierce (3 C. L. 0.
118) ; modified, 2 L. D. 854.

State of California v. Smith (5 L. D.
543) ; overruled so far as in conflict,
18 L. D. 343.

State of Colorado (7 L. D. 490) ; over-
ruled, 9 L. D. 408.

State of Florida (17 L. D. 355); re-
versed, 19 L. D. 76.

State of Florida (47 L. D. 92, 93) ; over-
ruled so far as in conflict, 51 L. D.
291.;

State of Louisiana (8 L. D. 126).;:modl-
fled, 9 L. D. 157.

State of Louisiana (24 L. D. 231) ; va-
cated, 26 L. D. 5.

State of Louisiana (47 L. D. 366)
overruled so far as in' conflict, 51 L.
D. 291.

State of Louisiana (48 L. U. 201)
overruled so far as in conflict, 51 L.
D. 291.

State of Nebraska (18 L. D. 124);
overruled, 28 L. D. 358.

State of Nebraska v. Dorrington (2 C.
L. L. 647) ; overruled so far as in
conflict, 26 L. U. 123.

State of New Mexico (46 L. D. 217)
overruled, 48 L. D. 98.
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overruled, 54 I. D. 159.
State of Utah (45 L. D. 551) ; ove

ruled, 48 L. D. 98.
*Stevenson, Heirs of, v.: Cunninghai

(32 L. D. 650); overruled so far 
in conflict, 41 L. D. 119. (See 43 1
D. 196.)

Stewart et al. v. Rees et al. (21 L. I
446) ; overruled so far as in conflic
29 L. ID. 401.,

Stirling, Lillie B. (39 L. D. 346); ovei
ruled, 46 L. D. 110.

Stockley, Thomas . (44 L. ID 17
180); vacated, 260 U. S. 532. (Se
49 L. D. 460, 461, 492.)

Strain, A. G. (40 L. D. 108); overruled
so far, as in conflict, 51 L. D. 5i.

Stricker, Lizzie (15 L. D., 74); over
ruled so far as in conflict, 18 L. -D
283.

Stump, Alfred M., et al. (39 L. D. 437)
vacated, 42 L. D. 566 .

Sumner v. Roberts (23 L. D. 201)
overruled so far as tin:conflict, 41 L
ID. 1.l73. f i f E- a .

Sweeney v. Northern Pacific H. R. Co
(20 L. D. 394); overruled, 28 L. ID
174.

*Sweet, Er P. (2 C. L.; 0. 18) ; over-
ruled, 41 L. D. 129. (See 42 L. D.
33.)

Sweeten v. Stevenson (2' B. L. P. 42);
overruled so far as in conflict, '3 L.

;ID. 248.: .: .; l l

Taft v. Chapin (14 L. ID. 593) ; over-
ruled, 17 L. D. 414.

Taggart, William M. (41 L. D. 282);
overruled 47 L. D. 370.

Talkington's Heirs v. Hempfling (2 L.
ID. 46); overruled, 14 L. D.- 200.

Tate, Sarah J. (10 L D. 469);; over-
ruled, 21 L. D. 211.

Taylor v. Yates. et al. (8 L. ID. 279); re-
versed, 10 L. -D. 242.

*Teller, John, C. (26 L. D. 484) over-
ruled, 36 L. ID. 36 (See 37 L.. D.
715.)

Thorstenson, Even (45 L. D. 96) ; over-
ruled so far as in conflict, 47 L.ID.
258.

15i: -- I _. sITN l , A r I -iko . rni
ectfl 'v. JUlflt2II \tO DI . L ) ,U5 WIt.11l

fied, 49 L. D. 260.
Toles v. Northern Pacific Ry.>Co. ':et al.

(39 L. D. 371) ;' overruied- so far as
in conflict, 45 L. D. 93.

Tomkins, H. H. '(41 L. D. 516) ;over-
ruled, 51 L. D. 27.-

Traganza, Mertie C. (40 L. D. 300)
overruled, 42 L. D.' 612.

Traugh v. Ernst (2 L. ID. 212); over-
Iruled, 3 L. D. 98.

Tripp . Dunphy (28 L.ID. 14); modi-
fled, 40 L. D. 128.

Tripp v. Stewart (7: C. L. O. 39); modi-
fled, 6 L. D. 795.

Tucker . Florida Ry. & Nav. CO.' (19
L: D. 414); overruled, 25 L. D. 233.

Tupper v. Schwarz (2 L. D. 623);
overruled, 6 L. D. 624

Turner v.' Cartwright (17 L. D. -414);
Iuodifiedi 21 L.-D. 40.

Turner v. Lang (1 C. L. 0. 51) modi-
fled, 5 L. D. 256.

Tyler, Charles (26 L.! D. 699) ; over-
ruled, 35 L. D. 411.

[lin v. Colby (24 L. ID. 311); over-
ruled, 35 L. D. 549.

Union Pacific R. R. Co. (33 L. D 89);
recalled, 33 L; D. 528.

United States v. Bush (13 . D. 5290
overruled, 18 L. D. 441. '

inited States v. entral' Pacific Ry. Co.
(52 L. 81)0; modified; 52 L. D.'235.

United States v. Dana (18 L. ID. 161)
modified, 28 L. D. 45.

Jtah, State of (45 L. D.' 551):; over-
ruled, 48 L. ID. 98.

[eatch, Heir f Natter (46 L. D. 496);
overruled so far as in conflict, 49 I.
D. 461. (See 4'4 L. ID. 492 for ad-
herence in part.)

rine, James (14 L. D. 527); modified,
14 L. D. 622.

Virginia-Colorado Development Corpo-
ration (53 I D. 666) overruled so
far as in conflict, 55 I. ID. 289.

'radenburg's Heirs et al. v. Orr et al.
(25 L. ID.' 323) ; overruled, 38 L. D.
253.

Wahe, John (4i L. D. 127), modified,
41 L. D. 637.
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Walker v. Prosser (17 L. D. 85) ;re-
versed, 18 L. D. 425.

Walker v. Southern Pacific R. R. Co.
(24 '.':D. 172); ,,overruled, 28 ,Is. D.

174.
Walters, David (15 L. D. 136); re-
"voked, 24 Is:D. 58

Warren v."Northern Paeific R R. Co.
'(22 L. D. 568) ; overruled so far as'
in conflict, 49' L D. 391.

Wasmund v. Northern Pacific R. R. Coi.
(23 L.' D. 445) ; vacated, 29 L. D. 224.

Wass v. Milward (5 L.' . 349); no
longer followed. (See 44 I. D. 72

and unreported 'case of Ebersold v.
Dickson, Sepeber 25,' 1918, D-
36502*)j i A 

Watehoue,'ill'amW. 9 L D.131)
overruled, 15 L. D. 586.; -

Watson, Thomas E. (!4 L. D. 169); re-
c aled, 6 Is. D. 71. 0 D '0'

Weaver, Francis D.i (AS 'I. D. 179);
:overruled so' farnas in conflict, 55: i
D. 290.

Weber, Peter (7 L. D. 476); overruled,
9 i D. 1-5.

Weisenborn, 'Ernest (42 I '. 533)
ovefiruled, 43 I D 395.

Werden v. Schlecht '(20 L. D. 523);
overruled so far as in conflict, 24 Is.
D 45-.

Westein Pacific Ry. Co. (40 L. D. 411;
41.L.' P. 599); overruled, 43 L. D.
410.:

Wheaton v. Wallace (24 L. D. 100);
modified, 34 L. D. 383.

White, Anderson (Probate 13570-35)
overruled, 58 I. D. 149, 157.

White, Sarah V. (40 L. D. 630) ; over-
ruled in part, 46 L. D. 56.

Whitten et al. v. Read (49 L. D. 253,
260<; 5P Is. D. 10); vacated, £3 I. D.

447.
Wickstrom v. Calkins (20 L. D. 459);

modified, 21 L D. 553; overruled; 22
L. D. 392. -

Widow of Emanuel Prue (6L. D. 436);
vacated, 33 I. D. 409.: .. . .

W.iley, George P. (36-I. D. 3053 ; modi-
fied so far as in conflict, 36 L. D. 417.

-Wilkersoh, Jasjper N.4 (4 L. D- 138);
overruled,' 50' 1. P.'614. (Sede 42 L.
D. 313.)

Wilkids, Benjamin Ci (2 L. D:' 129);
modified,'6 L. D 797 '

Willamette'-Valley and 'sbcade Moun-
tain Wagon Road Co.-v. Btunelr- (22
t. 1. 654j) vacated, 26Li. D. 357.'

Wiilingbeck,i Christian 'P. (3 IsL.' D.

.383).; modified, 5 L. D.<4099, ;

;Wlis ornelils eta. (47:1,i D.-)
overruled;,49 LP. 461 . -

Willis, Eliza (22 L. D. 426) ; overruled,
26 L. D. 436.' '

*Wilson v; H1irs of' Smfith (87 37' D.
519) ; overruledls'6 far as in conflict,
41 Is.' D. li9: (See 43''). 196.)'

'Witbdck v. ardeman' (50 t. 1. 413)
overruled so' far as' in conflict,' 51 L.

P D. 36.; ' ' '-'- '5 am th- "L'

Wright et al. v. Smith' (44T. D'. 226)
in effect 'overruled so far' as' in con-
flict, 49 L. D. 374. i

Zimmerman v. Brunson' (39 IL. D.
310) ; overruled, 52 L. D. 715.

NOTE.-The abbreviations used in this title refer to the following publica-
tions: "B. L. P." to Brainard's Legal Precedents in Land and Mining Cases, vols.
1 and 2; "C. L. L." to Copp's Public Land Laws, edition of 1875, 1 volume; edi-
'tion of 1882, 2 volumes; edition of 1890, 2 volumes; "C, L. 0." to Copp's Land
Owner, vols. 1-18; "L. and R." to records of the former Division of Lands and
Railroads; "L. D." to the Land Decisions of the Department of the Interior,
vols. 1-52; "I. D." to Decisions of the Department of the Interior, beginning with
vol. 53.-EDITOa.

692959-48-4
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1933, August 17-Letter of instructions re disbursement of funds to executors
and administrators of estates of deceased Osage Indians of less than one-half
Indian blood or Indians having certificates of competency; August 17, 1933,
instructions overruled In effect by letter of instructions approved April 6, 1936;
instructions approved April 6, 1936, modified 58 I. D. 378, 386, 388, 390. X

Departmental instructions of January 10, 1936 (letter M. 28257), November
16, 1937 (see 1690586), and November 8, 1939 (see. 1791365), concerning
Arkansas drainage liens and withdrawal orders are overruled by Solicitor's
opinion of October 30, 1942, insofar as 'they are inconsistent with its holding
that drainage liens imposed on public lands in Arkansas under the Caraway
Act of January: 17, 1920, although constituting rights to Caraway entry and
barring withdrawal therefrom, are not rights to homestead entry and do not
bar withdrawal of the lien-burdened lands from homestead entry or any other
form of disposition under public-land laws. (See 58 I. D. 170, 173, 174, 179.)

1936, September 14-Letter of instructions (M. 28726) re leasing of unreserved
public lands; modified, letter of instructions of October 8, 1937 (M. 29482).
(See 58 I. D. 203, 210, 213.)

Departmental and General Land Office instructions and determinations con-
cerning withdrawal orders and Minnesota drainage liens on United States lands
are overruled by Solicitor's opinion of August 12, 1942, insofar as they are con-
trary to its, holding that drainage liens imposed on public and Indian ceded
lands In Minnesota under the Volstead Act of May 20, 1908, although con-
stituting rights to Volstead entry and barring withdrawal from Volstead entry,
do not work an appropriation of the land, do not constitute rights to homestead
entry and do not bar withdrawal of the lien-burdened lands from homestead
entry or any other form of disposition under public-land laws. (See 58 I. D.
65, 74, 80, 81.)
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Act No. 188, May 11, 1942

(Puerto Rico Development,
Company) _ 55, 60, 61, 62, 63

§§ 4 - ___--_-__ 62
§ 13 - 62

§ 14 _- - - -_ -I_ - 62

§ 23 …_ _ _ - 56, 62
§ 24 __----_-_ -- _- 62

Page
Puerto Rico-Continued.

Act No. 212, May 12, 1942
(Puerto Rico Communica-
tions Authority) 54, 60

§ 28 … _ 56
South Dakota:

Constitution, Art. XXII- 460
Tennessee:

Act of the General Assembly,
1838, ch. 107, § 8 …-_-_- 254

Act of the Legislature, 1847,
ch. 20 __ …- 255, 256

Washington:
Hill's Annotated Statutes

and Codes, 1891, § 1484.._ 153
Remington's Revised Stat-

utes, vol. 3:
§ 1345…- 151
§ 1355 -- _-- ____ 156

Wisconsin:
Annotated Statutes, 1889 -

Wyoming:
Constitution, A r t. XXI,
- Ordinances, sec. 3 _
Statutes, 1931, 1940 Supp.,

Title 49, § 111(i ) ___

153

341

348

(E) TREATIES AND AGREEMENTS

1783, September 3, Treaty of
Peace between Great Britain
and the United States (S. Doc.
357, 61st Cong., 2d sess., 1776-
1909 ) _ ----------------

1828, May 6 (7 Stat. 311),

Cherokees _- -
1885, December 29 (7 Stat. 478),

Page

247

91

Cherokees _ 9 1

1848, February 2 (9 Stat. 922),
Guadalupe-Ridalgo (Mexico) 605

1853, December 30 (10 Stat.

1031), Gadsden Purchase
(Mexico) _---------- _- 605

1855, July 16 (12 Stat. 975),
Flathead Indians. 8 __ 320,321

Page
1863, July 2 (18 Stat. 685),

Shoshone Indians __ 88 336, 346
1868, June 1 (15 Stat. 667),

Navajo Indians 8 352
1868, July 3 (15 Stat. 673), Sho-

shone Indians 88 332, 337, 346, 347
Art. IV--8--- 337

1898, June 28- (30 Stat. 495),
Choctaw and Chickasaw Origi-
nal Agreement - _ _-__-87, 91

1898, July 1 (30 Stat. 567), Semi-
nole Indians, Agreement_____ 87

1899, April 11 (30 Stat. 1754)
(Spain), Article IX …- 185, 136,137

1901, March 1 (31 Stat. 861),
Creek Indians, Original Agree-
ment -_------_--__ 87

§ 46 … … 91
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CIRCULARS OF THE GENERAL LAND OFFICE SHOWING
SECTIONS IN TITLE 43, CHAPTER I, CODE OF
FEDERAL REGULATIONS, ADDED, AMENDED, OR
SUPERSEDED DURING THE PERIOD JULY 1942 TO
DECEMBER 1944

Circular Date
Ion9a Dee. 1, 1942

1160a Aug. 9, 1944

1401a Dec. 1, 1942
1461a Dec. 14, 1942
1463a June 13, 1944

1470a
1486a
1513
1514
1515
1516

1517

1518

1519
1520

1521

1523

1524
1525

1526

1528

1529

Aug. 10, 1942
Aug. 15, 1944
July 16, 1942
July 28, 1942
Aug. 3, 1942
Aug. 14, 1942

Oct. 1, 1942'

Oct.

Nov.
Dec.

Jan.

Jan.

Jan.
Apr.

Apr.

may

May

* 9,1942

24, 1942
1, 1942

5, 1943

14, 1943

20, 1943
3, 1943

5. 1943

3, 1943

17, 1943

Subject
Timber, sale of dead, down, or dam-
, aged, or threatened with damage.'
Withdrawals for stock driveways and

water holes, applications to' enter,
lease or use lands.

Grazing leases 2 …_____ - _____

Rights-of-way, power permits --------
Alaska, officers qualified to administer

oaths.
Five-acre tracts, lease or sale 3

------

Township plats, filing of _-_-_-__-_
Exchanges, proposals __-___-___;
Yucca contracts ___--__-__-____
Oil and gas exchange leases __-__-__
War materials, manufacture or pro-

duction, sale or lease of lands.
Grazing: leases, procedure 2 ___ _ _

State selections, grazing districts,
springs or water holes.

Sodium permits, amendment ____-___
Timber, sale of dead, down, or dam-

aged, or threatened with damage.d
Oregon, revested and reconveyed lands,

permits for rights-of-way for logging
roads.

Classifications, showing required in pe-
titions.

Public sales, bids sent by mail
Town sites (reprint with amend-

ments).
Color of title claims, filing of applica-
; tions in duplicate.
Oil and gas leases, royalties on new

-fields or- deposits.
Surveys- and resurveys, amendments.

C. F. B. Section
284.1-284.22.

295.7 (c).

160.1-160.30.:
245.1-245.28.
52.1, 65.7.

257.1-257.25.
240.3.
145.1-145.5.
259.1-259.12.
192.29, 192.86-192.95.
260.1-260.17.

160.10, 160.15, 160.17-
160.19.

292.3, 292.8.

195.11.:
284.2, 284.4-284.14,

284.16, 284.20.
115.114-115.127.

296.4.

250.10.
255.1-255.54.

140.3.

192.56a-192.56g.

185.40, 185.42, Part 240
-fn. 74, 253.6, 281.8,
297.3-fn. 13.:

1530 May 18, 1043 Homesteads, additional entry, rest- . 166.84.
* : - dence requirement amendment.

1531 do _-_-Rules of Practice, notice of appeal, 221.48, 221.79.
* filing of briefs.

1532 May 21, 1943 Soldiers' and Sailors' preference rights, 182.1-182.13.
homestead and desert-land entries.

1533 do _ Exchanges by States under Taylor 147.6, 147.8, 147.13.
Grazing Act, Branch of Field Ex-
amination, amendments.

I Circular 1093a contains the regulations governing the sale of dead, down, or damaged
tImber, or timber threatened with damage, with amendments to December 1, 1942, sections
284.1-284.22.

Circzilar 140la-contains the regulations governing the leasing of public lands, exclusive'
of Alaska, for the grazing of livestock, with amendments to December 1, 1942, sections
160.1-160.30.

'Circular 1470a contains the regulations governing the lease or sale of five-acre tracts.
with amendments to August 10, 1942, sections 257.1-257.25.

LX-XI



LXXII CIRCULARS OF THE GENERAL LAND OFFICE, ETC.

Subject
State grants for educational, institu-

tional, and park purposes, amend-
ments; appeals.

1535 do_-- Desert-land entries, Branch of Field
Examination, amendments.

1336 do _-_-5-acre tracts, lease or sale, amend-
ments; appeals. -

1537 do ------… Public sales, record of bidders, cost of
publication.

1538 do ---- Exchanges for migratory bird or other
wildlife refuges, Reorganization
Plans 1r and III, amendments.

1539 f do----_Parks and cemeteries, sale of public
lands for.

1540 do - Airports and aviation fields, public
airport leases, amendments; appeals.

C. F. Ri. Section
0270.1,. 270.7, 270.11,

270.18, 270.22a, 270.28,
270.33, 270.34-270.37,
270.38, 270.40, 270.42-
270.46, 270.47, 270.49.

232.7, 232.15, 232.23,
232.35, 232.39, 232.42,
232.45, 232.59.

257.9, 257.22, 257.23,
257.24, 257.25, 257.26,
Form 4-776.

250.10, 250.11.

151.1, 151.2, 151;3, 151.4,
151.11.

253.1-253.8.

251.6-251.9, 251.10,
251.12, 251.13, 251.14,
251.17.

1541 do------ Alaska, fur-farm leases, amendments; 62.2, 62.3, 62.5, 62.7,
appeals. 62.8, 62.10.

1542 do Alaska, grazing leases, Branch of 63.4, 63.5, 63.6, 63.7,
Field Examination, amendments; 63.8, 63.9, 63.13, 63.17,
appeals. : 63.19, 63.20, 63.24a.

1543 May 21, 1943 Exchanges of privately owned lands 146.3, 146.4, 146.9.
under Taylor Grazing Act, Branch
of Field Examination, amendments.

1544 May 27, 1943 Silica sands and other non-metallic 190.1-199.14.
minerals in Nevada, leases of.

1545 May 28, 1943 Patents, in public land cases, issuance 108.1.
and delivery.

1546 do _-__-National forest homesteads, preference- 170.7.
right claimants.

1347 May 29, 1943 Determination of mineral or non- 65.25, 166.49, 230.48,
mineral character of lands, amend- 230.49, 232.29, 233.19,
ments. D 234.12.

1548 . do - Alaska, free use of timber on public 79.1-79.13a.
lands.

1549 do --_ Oil and gas leases, termination, pref- 192.14c, 192.14d.
erence right of lessee to a new lease.

1550 do --__Abstracters, evidence of title -____ 185.56, 211.1.
1551 do- Payments, fees for reducing testimony 216.18.

to writing.
t552 May 31, 1943 Oil and gas leases -___-______-_-__192.1, 192.4-13, 192.6-

192.16 (Centerhead), 192.15, 192.19, 192.22,
192.23, 192.24, 192.28, 192.31, 192.32, 192.34,
192.35, 192.37, 192.39, 192.41, 192.42a, 192.42b,
192.42c, 192.43, 192.44 (Centerhead), 92.45,
192.51, 192.62, 192.63, 192.64.

1553 Ma

1554

1555

1556

1557
1558

F 31, 1943 Branch of Field Examination amend-
ments.

do -_- Prefatory note, "Short Titles," amend-
ment, Branch of Field Examination.

do … … Timber and stone entries, Branch of
Field Examination, amendments.

do… … _ Alaska, district land offices; designa-
tion of "register."

do -__ Amendment of entries -_____ -----
do _--_-Unlawful enclosures or occupancy,

Branch of Field Examination,
imendments.

All sections in Chapter I
affected by change._

Chapter I, pp. 3, 4.

285.11, 285.12, 285.13,
285.14, 285.18.

All sections in Chapte I
affected by change.

104.2, 104.7.
289.4, 289.5, 289.6, 289.8,

289.9, 289.10, 289.11,
289.13, 289.14, 289.15.

Circular Date
1534 May 26, 1943

::D



CIROTLARS OF THE GENERAL LAND OFWICE, ETC. LXXIIi

Circular Date I Subject
1559 do______-Public water reserves, reservoirs- for

watering livestock.
1561 July 10, 1943 Potash permits and leases, revoking

- section giving special royalty and
rental to permittees making first dis-
covery in a new field.

1562 'Aug. 17 1943 Oil and gas leases, notice of lease offer
1563 Aug. 23, 1943 Alaska, Matanuska Valley, sale or

lease of lands.
1565 Oct. 25, 1943 Oil and gas leases, procedure for segre-

gating leasing units, and their sale
by competitive bidding.

1566 Nov. 2, 1943 Alaska, homesites or headquarters,
Branch of Field Examination,
amendment.

1567 Jan. 1944 Alaska, homesites or headquarters (re-
print with amendments).

1568- Feb. 8, 1944 Oil and gas leases, extension of 5-year
leases.

1569 *Mar. 8, 1944 Grazing leases, lands needed for Gov-
ernment use; form of lease.

1570 Mar. 21, 1944 Grazing leases, minimum rental charge
1571 Apr. 12, 1944 Alaska, coal lease regulations amended

1572 Apr. 15, 1944 Oregon, revested and reconveyed lands,
acceptance and rejection of bids.

1573 Apr. 20, 1944 Oil and gas leases, 10-year renewal
leases.

1574 May 13, 1944 Phosphate leases, offer of leases by
sealed bids or public auction.

1575 June 13, 1944 Oaths, officers qualified to administer in
certain public land cases. 

1576 do -- Oaths, officers qualified to administer
- in homestead cases. -

1577 do … ----- Sodium leases, offer of leases by sealed
bids or public auction.

31578 June 20, 1944 Mineral leases, computation of rental
on surrender: of leases.

1579 July 7, 1944 Oil and gas leases, payments required
with applications for leases without

- competitive bidding.
1580 July 1, 1944 Public sales, effect of application, pref-

erence rights.
1581 Aug. 25, 1944 Stenographer, procurement of by con-

tract procedure In contest cases.
1582 Sept. 1, 1944 Coal permits, leases and licenses,

qualifications of applicants.
1583 Sept. 9, 1944 Grazing leases, petitions for renewal__
1584 Aug. 18, 1944 State grants, California State Park

- system, exchanges by State with in-
dividuals.

1585 Sept. 23, 1944 Oregon, revested and reconveyed lands,
sale of timber, acceptance *and re-
jection of bids.

1586 Oct. 21, 1944 Public water reserves, leases for bath
houses, hotels, or other improve-
ments.

1587 -Nov. 14, 1944 Coal leases, procedure -------

1588
1589
1590

Dec. 7, 1944
Dec. 12, 1944
Dec. 14, 1944

Soldiers and Sailors, public land-rights
Oil and gas leases, assignments ______
Homesteads, reduction in requirements

of cultivation.

0. F. ?. Section
292.27-292.38.

194.6.

192.18.
75.1-75.14.

192.17, 192.21.

64.8.

64.1-64.10.

192.14e.

160.22, 1.60.30.'

160.23.
70.8-70.18, footnote No.

7;. 70.10-70.11.
115.42.

192.76-192.78, 192.81a.

196.9-196. 10, 196.12.

210.1.

166.19.

195.17-195.18, 195.20.

'191.15.

192.16, 192.23 (g).

250.7, 250.17, 250.20.

216.18.

193.2, 193.7 (b).

160.13.
270.47-270.50.

115.42.

292.20 (d), 292.21,
292.25-292.26.

193.9-193.11, 193.13-
193.14.

181.36-181.40.
192.28, 192.42d, 192.84.
166.43.

:



CIRCULARS CITED

Circular Page
August 5, 1889 (9 L. D. 282)_.__ 322
May 16, 1905 (33 L. D. 558).__ 301,

302,303
July 15, 1912 (par. 3) (41 L. D.

103) ------ 237
No. 354, September 26, 1914 (43

L. D. 408) 307
No. 435, September 4, 1915 (par.

4) (44 L. D. 362) (43 GR
205.4) _ 670; 673, 675

No. 616, August 9, 1918 (par.
288) (46 L. D. 583) (43 CR
216.27) __--_--_-- __--- 673

No. 881, March 14, 1923 (49 L.
D. 484) (43 GR 288.1-288.5) 696,

706, 707
No. 884, September 3, 1926 (51

L. D.573) (43 CFR 210.1)... 540,
541, 542, 543, 545

No.. 960, August 19, 1924.. (43
CR, Gum. Supp., 192.41a)

(Oirculars and Regulations of
the General Land Office, 1930). 712,

714, 715, 718

No. 1186, April 15, 1929 (52 L. D.

612) (43 CR 140.1-140.17) L- 782
No. 1190, June 5/9, 1929 _ 176

No. 1194, June 14, 1929 (52 L. D.
651) (43 GER 195.1) _-___- 22

No. 1303, June 13, 1933 (54 I. D.'
227) (43 CR 102.22) _ 476

No. 1309, August 17, 1933 (54.
I. D. 226) (43 CR 288.6)_ _. 696,

706, 707
No. 1366, September 4, 1935 (55

I. D. 347) (43 GER 288.6).__: 696

Circular Page
No. 1386, M\ay 7, 1936 (par. 10)

(55 I. D. 506) (43 CR
192.23) ____----_------544, 775

No. 1461, October 30, 1939 (43
CR 245.1-245.28) 609, 611, 612, 622

No. 1461a, December 14, 1942
(43 CR, um. Supp., 245.20,
245.21) _----_--_ ___607, 608, 609,

612, 613, 617, 620

No. 1470, June 10, 1940 (fn. par.
9) (43 CR, Gum. Supp.,

257.4) -…-- -- -- -- -- 544
No 1470a, June 10, 1940 (fn. par.

9), with amendments to
August 10, 1942 (43 CR
257.4) … _ _ _ 544, 545

No. 1480, October 10, 1940 (43-
GER, C u m. Supp., 273.61-
273.67) .. 559 , 579, 589, 592, 597, 603

No. 1500, December 10, 1941 (43
GER, Cum. Supp., 273.68-

273.74) __… __ 580, 596, 597, 601

§ 273.70 __ _… _ _ 602, 606

No. 1575, June 13, 1944 (43 CER

210.1) (revised) --------- _ 541
No. 3490, January 11, 1943

- (Indian Office Law Circ.)---- 520
Indian Office Circular, "Facts

About the New Indian Reor-
ganization! Act" … ____ _ 113

Indian Office Circular, "Ques-
tions and Answers Goncern-
ing the Indian Reorganization
(modified Wheeler - Howard)
Act" -- __-- -- _- --- ---- -_- 113

EXECUTIVE ORDERS AND PROCLAMATIONSICITED
EXECUTIVE ORDERS AND PROCLAMATIONS CITED

Page
Executive Orders: Executive Orders-Continued.

185 May 14, to July 1, 1912 1872, April 9 ( Kappler,
(Department of the I- . Indian Affairs, Laws and

Treaties, p. 916), setting
tenior, 1914, pit 43-45), re- - \ 0 apart of lands for Indians

lating to Indian Reserva- in the Washington Terri-

tions… --------- 328 tory

LXXIV

Page

219



EXECUTIVE ORDERS AND PROCLAMATIONS CITED' LXXV

Page
Executive Orders-Continued.

1912, March 4 (Withdrawal
Order-Petroleum Reserve
No. 25, Utah No. 2) 568,

569, 570
1912, July 1, to July 1, 1922

(Department of the Inte-
rior, vol. II, p. 27), relat-
ing to Indian Reservations 328

:1915, December 6 (With-
' -drawal Order-Petrolkum. 
- Reserve No. 40, Montana

No. ) …_--____ --__ _ 550
1915, December 6 (With-

' drawal Order-Petroleum
Reserve No. 41, Wyoming-
No. 16) 754

1923, December 24 (Restora-
tion Order - Petroleum
Restoration No. 51, Utah
No. 2) 574

1924, March 28 (With-
drawal Order - Reservoir
Site Reserve No. 16,
Deschutes River, Oregon, 677,

1926, April 17 (Withdrawal
Order-Public Water Re-
serve No. 107) __- _-_--

1928, December 3, No. 5003.

1933:
June 10, No. 6166_ _

§2FS--------_-__-___

§19 _ _,
§ 21

July 28, No. 6228L

678

598
78

21

18
19, 20

19
18, 21

1934:
June 29, No. 6761 173, 174, 179
November 26, No. 6910 228,

233, 236, 239,
*' * 272, 277, 475,

479,581, 784
December 3, No. 6912__ 179

- 1935, February 5, No. 6964. 67, 78,
81, 171, 174, 175, 179,

228, 233,242,277
1936, November 14, No. 7496

(1 F. R. 1946) 658
1937, July 1, No. 7677-A (2

F. R. 1581), as amended- 259

Page
Executive Orders-Continued. 0

1938, June 24, No. 7916 (3
CFR Cum. Supp., p. 350) 20

1941, April 23, No. 8743 '(3

CFR, Cum. Supp.,- p.
927) _ ' __ z _ __261, 262

1941, fDecember 27, No. 9001
(3 CFR, Cum. Supp., p.
1054) 25,362,373

1941, Decernber 30, No. 9004
(8 CFR, Cum. Supp., p.
1057) _ … _ …___-- 262

1942, February 10, No. 9055
- (3 CFR, Cum. Supp., p.

1088) _ …=--_ -25, 362, 373
1942, March 5, No. 9087 (3

CFRCum. Supp., p. 1106) 523,
527

§4 4527
Proclamatiom:

1898, August 17, No. 19 (30
Stat. 1782), establishing
Black Mesa Forest Re-
serve, Arizona -_ 588

1907, November 16 (35 Stat.
2160), Oklahoma admitted
into the Union 85, 92,102

1908, January 11 (35 Stat.
2175), establishing Grand
Canyon National Monu-
ment, Arizona …______ 778

1917, December 5 (40 Stat.
1726), excluding certain
areas from, S e quoia
National Forest, C a li-,
fornia … … _ 289, 291

1932, January 11, No. 1985
(47 Stat. 2498), area
added to Rocky, Mountain 
National Park, Colorado _81, 82

1933, February 11, No. 2028-
(47 Stat. 2554), establish-.
ing Death Valley National
Monument,. California 22, 23

1936, March 5, No. 2160 (49
S t a t. 3501), enlarging
Rocky Mountain National
Park, Colorado … 81, 82

, .



LXXVI: EXECUTIVE ORDERS AND PROCLAMATIONS CITED

Page Page
Proclamations-Continued. Proclamations-Continued.

1940, January 2, No. 2380 (3 proclaiming an unlimited
CPR, Cum. Supp., p. 140), national emegency_546, 547, 548

* enlargingOlympicNational 1943, May 29, No. 2587 (3
Park, Washington - 480,481 CFR, Cum. Supp., p. 333),

1941, May 27, No. 2487 (3 enlargingOlympicNational
CFR, Cum. Supp., p. 234), Park, Washington -_____480,481

INSTRUCTIONS CITED

Page
1898, June 8 (27 L. D.- 248)

(par. 6). --- ---_543
1899, December 18 (29 L. D.

391) … __ _280, 291
1900, January 16 (29 L. D. 579) 309

1900, March 6 (29 L. D. 578) 236,
275, 289, 291, 297, 301, 309, 310

1901, March 19 (30 L. D. 538) 236,
297, 301

1902, July 7 (31 L. D. 372) 238,
286,301,302

Par. 8 … _ 309
Par. 10' '_ 308
Par. 11 .__ ___ 308
Par. 19 __ 284, 295

1904, January 13 (32 L. D. 387) 677
1905, May 16 (33 L. D. 558) 301,

302,303
1905, October 26 (34 L. D. 194) 758
1906, July 5 (35 L. D. 8) 281
1909, April 10 (37 L. D. 653) 550
1912. January 31 (40 L. D. 397) 479

1912, February 29 (40 L. D. 439)
(par. 2) _ 

1912, April 19 (42 L. D. 396)-
1913; April 24 (42 L. D. 104)

(par. 4)
:1913, September6 (42 L. D.343)
1913, September 18 (42 L. D.

419 ) _ _ _
1918, July 23 (46 L. D. 429)
1921, January 25 (47 L. D. 624)
1926, September 16. (51 L. D.

583) - __ - -

74
324

74
237

100
162

677

716

1927, March 17 (Director, Geo-
logical Survey to Supervisors
of Oil'and Gas Operations)_

1930, January 15 (53 I. D. 30) _
1933, August 17 (letter re dis-

burseinent of funds to execu-
tors and administrators of
estates of Osage Indians of
less than one-half Indian blood
or Indians having certificates

Page ,

715
130

Iof competency) _-__-_ -__ 386

1934, September 19 (54 I. D.
559) __ _ _ 66, 68, 78, 80, 81

1934, November 2 (54 I. D. 563) 66,
68, 78, 80, 81

1936, January 10 (letter M.
28257) ___ …_-_____-_173, 179

1936, April 6 (letter re payments
to be made to executors and
administrators after death of
an Osage Indian) …-_-_-_- 388

1936, September 14 (letter M.
28726), leasing of unreserved
public lands 210

1937, October 8 (letter M.
29482), leasing lands with-
drawn for reclamation pur-

,poses … _---- _--…213
1937, November 16 (see

1690586) _…_-----174, 179
1939, November 8. (see

1791365) … __ 174, 179
[941, February 6 (57 I. D. 236),

Farmers Banco …---_- 556
1941, June 12 (letter in re The

Howells)… … 127



ORDERS, RULES, AND REGULATIONS -CITED

. Page
Code of Federal Regulations:

Title 25:
Part 29 501, 519
§ 81.23 ___ _ 516
§ 81.52 _…_--__ 516
§ 81.53 --------…516
Part 82 __---- _--- 517
§ 100.8 __ ___ 41, 46
§ 171.12 * 353
§ 183.19 … … … 265
§ 189.14 * __ _ 265
§ 233.4 … … 382
Part 241 … … … _-_ 509

§§ 241.9-241.12 … … 509
§ 256.26 __…__…_ …762

Title 30:
§ 22L-8 __ __ -_ 14

Title 32:
§ 1047.1 __… ___…529
§ 1515.6 --- ---- 529

Title 36:
§ 261.13 _…__…_…_- 50

Title 43:
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§ 81.2 _ …_--_-543
§ 102.22 _-------__-_- 476

§§ 140.1-140.17 - 782
§ 168.1 576
§ 185.92 … 478
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§ 192.14d __---_-775, 776
§ 192.14e … _… 775, 776

§ 192.14f - … _-__ 776
§ 192.21 … ___--____-772
§ 192.23 544,775
§ 192.41a _712 714, 715, 718
§ 192.56b -_--_-_-_-_ 549
§ 195.1 … ------ 22

§§ 195.22, 195.24(f),
195.26, § 1 _-_-__-=-22
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§ 210.1 __ _ 540, 541,
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§ 210.17 _ \ 258, 260
§ 216.18 670, 673

Page
Code of Federal Regulations-Con.

Title 43-Continued.
§ 216.27 _______-___-_- 673
§ 222.13 … -- 575, 577
§ 222.14 - 427, 444

§§ 24410-244.17 …-__- 40
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DECISIONS

OF THE

DEPARTMENT OF THE INTERIOR

AUTHORITY OF THE SECRETARY TO REGULATE TRAP FISHING IN
ALASKA

Opinion, March 20, 1942*

AzASKA-LIMITATION OF NUMBER OF TRAP SITES THAT MAY BE OCCUPIED BY
INDIVIDUAL-LIMITATION OF AMOUNT OF FIsE THAT MAY BE TAKEN
BY INDIVIDUAL-AUTHorITY TO ALLOCATE TRAP SITES TO PARTICULAR
APPLICANTS.

Pursuant to the authority in section 1 of the act of June 6, 1924 (43 Stat.
464), as amended by the act of June 18, 1926 (44 Stat. 752), the Secretary
may issue regulations. to limit the number of trap sites that may be
occupied by any individual, corporation, concern or combination, and may
limit the amount of fish that may be taken, by means of traps, by any
individual, corporation,; concern or combination. Such regulations are
within the authority granted to regulate the extent of fishing and do not
contravene the prohibition in the statute. against the grant of an exclusive
or several right in the maritime public domain. Similar regulations limit-
Ing the catch of the individual are commonly found and have been con-
-sidered by the courts as a proper exercise of the conservation power.
However, a regulation to allocate trap sites to individuals would be In
conflict with the provision of the statute prohibiting the granting of any
exclusive or several right of fishing and is therefore unauthorized.

MARGOLD, 07icitor:
In connection with the authority of this Department over the

regulation of salmon trap fishing in Alaskan waters; my opinion has
been requested on the question:

Whether the Secretary of the Interior has legal authority to limit the num-
ber of trap sites that may be occupied by any individual, corporation, concern,
or combination, or to limit the amount of fish that may be taken, by means -of
traps, by any individual, corporation, concern, or combination, or to prescribe
rules for the allocation of trap sites to applicants therefor.

Separating this question into its three components, I am of the
opinion: (a) that the Secretary of the Interior has legal authority
to limit the number of trap sites that may be occupied by any indi-
vidual, corporation, concern, or combination; (b) that the Secretary
of the Interior also has legal authority to limit the amount of fish

* Not released for publication in time for inclusion in Volume 57 I. D.
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that may be taken, by means of traps, by any individual, corporation,
concern, or combination; and () that, subject to special circum-
stances hereinafter noted, the Secretary of the Interior does not have
power to allocate trap sites to particular applicants.

The authority, of the Secretary of the Interior to, issue regulations
concerning commercial fisheries in Alaska is defined by the act of
Congress of June 6, 1924 (43 Stat. 464), as amended by the act of
June 18, 1926 (44 Stat. 752). The administration of this act was
transferred from the Secretary of Commerce to the Secretary of
the Interior in accordance with Reorganization Plan No. II (53
Stat. 1431, 1433, 5 U. S., C. sec. 133t). Pertinent provisions of the

Alaskan fishing act follow:X X
SECTiON 1. That for the purpose of protecting and conserving the fisheries

of the United States in all waters of Alaska the, Secretary of Commerce from
time to time may set apart and reserve fishing areas in any of the waters of
Alaska over which the United States has jurisdiction, and within such areas
may establish closed seasons during which fishing may be limited or prohibited
as he may prescribe. Under this authority to limit fishing in any area so set
apart and reserved the Secretary may (a) fix the size and character of nets,
boats, traps, or other gear and appliances to be used therein; (b) limit the
catch of fish to be taken from any area; (c) make such regulations as to time,
means, methods, and extent of fishing as he may deem advisable. From and
after the creation of any such fishing area and during the time fishing is
prohibited therein it shall be unlawful to fish therein or to operate therein any
boat, seine, trap, or other gear or apparatus for the purpose of taking fish; and
from and after the creation of any such fishing area in which limited fishing
is permitted such fishing shall be carried on only during the time, in the man-
ner, to the extent, and in conformity with such rules and regulations as the
Secretary prescribes under the authority herein given: Provided, That every
such regulation made by the Secretary of Commerce shall be of general appli-
cation within theparticular area to which it applies, and that no exclusive or
several right of fishery shall be granted therein, nor shall any citizen of the
United States be denied the right to take, 'prepare, cure, or preserve fish or
shellfish in any area of the. waters of Alaska where fishing is permitted by the
Secretary of Commerce.. The. right herein given to establish fishing areas and
to permit limited: fishing therein shall not apply to any creek, stream, river,
or other bodies of water in which fishing is prohibited by specific provisions of
this Act, but the Secretary of Commerce through the creation of such areas
and the establishment of closed seasons may further extend the restrictions
and limitations imposed upon fishing by specific provisions-of this or anyd other
Act of Congress: * * D

SEc. 2. In all creeks, streams, or rivers, or in any other bodies of water in
Alaska, over which the United States has jurisdiction, in which salmon run,

'Complete citations for Alaskan -fishing act: Act of June 26, 1906 (34 Stat. 478), as
amended by act of June 6, 1924 (43 Stat. 464), act of June 18, 1926 (44 Stat. 752), act
of February 28, 1929 (45 Stat. 1348), act of April 16, 1934 (48 Stat. 594), act of August
2, 1937 (50 Stat. 557), act of August 14, 1937 (50 Stat. 6 3 9); act of April 7, 1938 (52
Stat. 208), and act of July 2, 1940 (54 Stat. 723) , act of June 14, 1906 (34 Stat. 263),
amended by act of June 25, 1938 (52 Stat. 1174, 48 U. S. C. sees. 221-247).
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and in which now or hereafter there exist racks, gateways, or other means by
which the number in a run may be counted or- estimated with substantial
accuracy, there shall be allowed an escapement of not less than 50 per centum
of the total number thereof. In such waters the taking of more' than 50.per
centum of the run of such fish is hereby prohibited. It is hereby declared to
be the intent and policy of Congress that in all waters of Alaska in which
salmon run there shall be an escapement of not less than 50 per centum thereof,
and if in any year it shall appear to the Secretary of Commerce that the run
of fish in any waters has diminished, or is diminishing, there shall be required
a correspondingly increased escapement of fish therefrom.'

LIMITATIONS UPON TRAP SITES AND CATCH i -

Because regulations limiting the number of trap sites that may
be occupied by any person and those limiting the catch of any person
involve identical legal questions, the validity of regulations of both
types will be considered as a single question, and separate considera-
tion will subsequently be given to the distinct question of the validity
of regulations for the allocation of trap sites to applicants.

In considering whether the statute above set forth authorizes
regulations of the former type, it will be appropriate to consider
three questions. In the first place, the question arises whether regu-
lations of the character proposed are within the scope of the second
sentence of the Alaskan fishing act, which expressly confers upon
the Secretary a power to limit the extent of fishing. In the second
place, if we find the proposed regulations to be within the scope of
this authorization, we may properly consider whether the proposed
regulations are/invalidated by the proviso in the third sentence of
the statute, which expressly prohibits regulations of certain types.
Finally, we may consider whether the proposed regulations are in-
consistent with the general purpose set forth in the first sentence
of the statute and amplified in the second section thereof.

The first of these questions is the simplest. It is clear that a
regulation limiting: the number of trap sites that may be -occupied
by any individual is a. regulation relating to the "extent of fishing"
and, therefore, a regulation expressly authorized by the second
sentence of the statute. It is even cearer that a regulation limiting
the amount of fish that may be taken, by means of traps, by any
individual is a regulation relating to the "extent of fishing" and
therefore expressly authorized. Certainly the proposed regulations
affect the "extent of fishing" in which any individual may engage.
If it be argued that' the second sentence of the statute is intended
to confer upon the Secretary simply a power to impose limits on
fishing in general, rather than fishing by any individual, I think it
appropriate to observe, in the first place, that no such limitation is
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found in the statute, or can. reasonably be read into the statute, and,
in the second place, that even if the express statutory power of the
Secretary were simply a power to limit the total extent of fishing,
regulations limiting the extent of fishing- by individuals would
constitute a natural and appropriate method of achieving the larger
result.2 This is true whether or not the. regulations under considera-
tion be supplemented by additional regulations limiting the number
of individuals that may hold trap sites in* any given season, and
whether or not they be buttressed by other regulations limiting the
amount of fish that may be caught, or the number of traps that
may be maintained, in any given area. Clearly, it is not necessary
to demonstrate that any particular regulation established by the
Secretary must offer a complete or an exclusive solution of the con-
servation problem. To bring any regulations within the scope of
the broad discretion conferred by the statute, it is enough that the
regulation has a natural tendency to aid in the accomplishment of
the stated objective.

Since, then, it is clear that a regulation along the lines proposed
is within the authority conferred by the second sentence of the
statute, we may proceed to inquire whether the authority so granted
is withdrawn or limited by the proviso to the third sentence. This
proviso imposes three conditions upon the regulation-making power
of the Secretary. It provides, in the first place, that every such
regulation "shall be of general application within the particular
area to which it applies." In the second place, it specifies "that
no exclusive or several right of fishery shall be granted therein."
And, in the third place, the proviso declares that no citizen of
-the United States shall "be denied the right to take * * * fish
*- f* * in any area of the waters of Alaska where fishing is
permitted * *

The first of these conditions, requiring that regulations must be
of general application, is clearly met by the proposed regulations
relating to the number of trap sites that may be occupied, and the
amount of fish that may be trapped, by any individual. These regu-
lations impose the same limitation upon every citizen of the United
States. They offer no preferences and no exemptions.

The second condition of the proviso prevents the granting of any
"exclusive" or "several" right of fishery. Clearly, the proposed
regulations do not grant to anybody an "exclusive" or "several" right
of fishery. Rather, they constitute a limitation upon such rights as
might be acquired under the common law in the absence of a
conservation statute.

' See authorities cited at pp. 8-10, infra.
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It may be argued that while the proposed regulations do not, as
of the time of issuance, grant any "exclusive" or "several" right,
they might nevertheless contribute to the creation of such rights.
It is true that if a given individual has set traps or caught fish up
to the maximum limit, he would thereupon be excluded from estab-
lishing additional traps in other areas. Under these circumstances,
it may be argued that the right to establish traps or to fish in such
areas ceases to be a right equally shared by all citizens of the United
'States and becomes a "several" right limited to those individuals
who have not exhausted their limits. This argument, however, seems
to me to be without practical, legal, or logical merit.

Practically, it is absurd to say that the proposed regulation grants
a several right to those individuals who do not establish the maxi-
mum number of traps. From any practical standpoint, the right
generally vested in citizens of the United States to establish fish
traps in Alaskan waters remains a general right (rather than a
"several" or "exclusive" right) even-though certain individuals may
be temporarily excluded from the exercise of that right either
through their own action (as in the case of one who has exhausted
his seasonal quota or has limited his right by contract) or by in-
voluntary circumstances (as in the case of the man who cannot
catch fish because he is in jail).

Legally, the argunent that the proposed regulations would estab-
lish rights in severalty is subject to two fatal objections. In the first
place, the individual who has selected the areas in which to exercise
his common right to build fish traps cannot be heard to complain
that the regulations exclude him from those areas which he has not
chosen. If there has been any exclusion, it has been self-exclusion.
In the second place, a right vested in a general class from which
certain-designated individuals have been excepted cannot properly
be called a "several" right. When an individual homesteader, by
acquiring the full limit of land that the law allows to an individual,
withdraws himself from the generality of the citizenry that may
thereafter secure homesteads on the public domain, the right that
remains in the public that has not yet secured homesteads continues
to be a common or* general right and does not become a "several"
right merely because one individual has been subtracted from the
generality. Similarly, under the proposed regulations, the fact that
a given company has established the maximum number of traps
that the. regulation allows, or caught the maximum: number of fish
by trap, does not transform the right vested generally in the citizenry
of the United States from a general right to a "several" right.
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Finally, it may be observed that in logic, as in law, a general
class to which any predicate or relation is ascribed does not cease
to be a general class when one or more individuals are subtracted
from it.

I conclude, therefore, that whether the matter be looked at from
the standpoint of practical result, or from the standpoint of legal
analogy, or from the tandpoint of logic, the regulations in question
cannot fairly be said to contravene the statutory prohibition against
a grant of "exclusive or several right" in the maritime public domain.
On the contrary, the whole effect and purpose of the regulations is
to cut down the extent of rights enjoyed, under regulations heretofore
in force, by those individuals or combinations that have in fact
tended to monopolize an increasing portion of the fisheries of
Alaska. 3

The third clause of the proviso under consideration'declares that
no citizen of the United States shall be denied the right to take fish
in any area where fishing is permitted. I am of the opinion that the'
proposed regulations clearly Co not deny to any citizen of the United
States the right to take fish in any area where fishing is' permitted'
and therefore do not violate the prohibition in question. In fact,
the proposed regulations safeguard, to a higher degree than any
regulations heretofore in force that equality of opportunity which
the proviso is designed to secure.

'On this point, as on the preceding point, a technical argument may
be. made to the effect that under the proposed regulations certain
citizens of the United States, namely those that have already set
up the maximum number of traps allowed, would be denied the
right to trap fish in all other areas. This technical argument is.
in my opinion, subject to the practical, legal, and logical objections'
already noted in analyzing the second clause of the proviso. 'Further
more, the argument is one that, if valid, would be' applicable to
regulations heretofore in existence, as well as to the proposed regula-
tions. In fact, an attempt has recently been made to invalidate
regulations heretofore in force, on the ground that they exclude
certain citizens of the United States (i. e., latecomers) from trapping'
fish in areas where other individuals (i.L e., prior possessors) are
permitted to trap fish. This attack on the regulations was directed
in part to the regulations which in effect provide that when a fisb
trap has been established by any individual,, no other individual
may trap fish within a radius of one statute mile4 therefrom. In

5 See p. 8, fn. 5, entra.
'50 CeR 205.10. This is the distance set for the Alaska Peninsula area. The distance

varies some in other areas, and the regulations an some areas prescribe the distance
between traps and certain other types of gear as well as between traps.
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upholding the regulations against this attack, the. United States
Court of Appeals for the District of Columbia took the position that
the proviso in question merely established a rule of uniformity and
that since the individuals attacking the regulations originally had
the same legal rights to acquire trap sites as anyone else, they could
not validly complain of the fact that other individuals had estab-
lished prior possession of all available trap sites (Do'i v. Ichces, 123 F.
(2d) 909). In reaching this result the court declared:

Obviously' the limitation, was not intended to guarantee unlimited trap
fishing * *

Its only other feasible meaning would be an equal or fair opportunity for
appellant to share, in the sites which have been allocate d.

Since, under the proposed regulations, there would be no allocation
of sites to particular individuals, and all citizens of the United States
would have "an equal or fair opportunity" to share in the sites made
available, the proposed regulations are entirely consistent with the
limitation of the proviso as that proviso has been interpreted'by
the' Court of Appeals. - - H D

' The foregoing considerations demonstrate that the proposed regu--
lations,-limiting the- number of trap sites that may be occupied and
the number of fish that nay be trapped by ny individual,-come
within the express authoItrization of the second sentence of the statute
and do not fall within the scope of the prohibitory proviso in the
third sentence. This, it seems to me, sufficiently' disposes of any
legal objection to the validity of these regulations. 

It may be argued,; however, that the proposed regulations are
inconsistent with the purpose which the Secretary of -the- -Interior
is authorized -to achieve under the statute. According to this view,
the purpose of the statute is to authorize regulations in the interest
of conservation; but the proposed regulations would have certain
consequences that have nothing to do with conservation; therefore
the proposed regulations are invalid. -

Underlying this argument is the assumption that an administrator'
charged with rule-making power under a statute is necessarily pre-

-cluded from giving any weight to' ay considerations of public policy
other than those expressly set forth in the statute., I find no warrant
for any such assumption. If an administrator may achieve the
declared statutory purpose of conservation through several alterna-
tive types of regulation it is certainly appropriate for him to consider
whether one type of regulation would be more expensive or less
expensive to administer than another,. or would have a more serious
or less serious effect in disrupting existing -transportation arrange-
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Ments, or would result in a more equitable or less equitable distribu-
* tion of fishing rights, even though none of these subsidiary factors

be specifically mentioned in the statute. The discretion which the
statute here confers upon the Secretary to promulgate such regula-
tions "as he may deem advisable" necessarily authorizes a considera-
tion, of all those factors which may, in the opinion of the Secretary,
help to determine whether a particular mode of regulation is "ad-
visable." Therefore I am constrained to hold that it is no valid
objection to the proposed regulations that they may entail socially
valuable consequences not expressly considered in the statute, such
as the elimination of monopolistic practices5

There is, however, a second and more fundamental weakness in
the argument that regulations of the type here under consideration
would go beyond the purpose of the statute. That weakness is the
failure to recognize that limitation of the extent to which an indi-
vidual may fish is, and has always been considered, a conservation
measure.

Limitations upon the extent of fishing of the.individual are found
in the statutes and regulations which have been used as conservation
measures in every one of the 48 States. In every State, a statute
either sets individual catch limits or delegates the authority to set
such limits to an administrative agency. Many of these provisions,
of course, relate only to sport fishing rather than to commercial
fishing, but this is not always true and in either case they are con-
servation measures. Many of the States also limit the number of
hooks or lines that an individual may use. Three examples of State
limitation on commercial fishing are:

Alabama Code Anl. (Michie 1928), sec. 2761-limits -the
oyster take to 3,500 barrels a week per person or
corporation;

In actual practice, though not in law, holders of trap sites are considered owners. If
a trap site is once occupied, others will not attempt to jump it the following season. The
high cost of trap equipment makes it uneconomic to race for new sites each season
(Gregory and Barnes, North Pacific Fisheries, pp. 52, 85, fn. 4), and the person who has
once occupied a trap site has his equipment 'close at hand, giving him an advantage in
gaining prior possession each year which would be costly to overcome. The result of this
practical situation is that trap sites are in fact considered as owned to the extent that
they are bought and traded and large companies can obtain and hold numerous traps in
spite of the fact that each year theoretically all trap sites are open to. competition. for
prior possession.

The seriousness of the monopolistic practices that prevail in the distribution of trap
sites in Alaskan waters is indicated by the fact that about one-half of the total catch of
salmon in Alaska is taken by fish traps (Gregory and Barnes, North Pacific Fisheries,
p. 52), and that in 1937 out of 453 floating and pile-driven traps 9 operators controlled
214 and the 5 principal operators controlled 171. (Bower, Alaska Fishery and Fur Seal
Industries, 1937, pp. 104, 105; Gregory and Barnes, North Pacific Fisheries, p. 105.)
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Delaware Rev. Code (1935), sec. 2897-limits the oyster
take to 25 bushels a day;

Massachusetts Ann. Laws, ch. 130, see. 72-limits the number, of
scallops that may be taken to 10 bushels a day per person.

Limitation on the catch per individual is also used elsewhere as
a conservation measure. In Alaska the number of trout that may
be taken by an individual has been limited by regulations of the
Secretary of the Interior under authority of the statute herein under
consideration. 50 CFR 190.6, 190.7, 190.8. Similar regulations have
been issued by the Secretary of the Interior with respect to black
bass in the Carolina Sandhills Wildlife Refuge. 6 F. R. 3216.'
Analogous to the limitation. of the number of traps per individual
are the present regulations in Alaska, under authority of the legisla-
tion here considered, which limit each boat to not more than four
trolling lines, 50 CFR 201.12, or to only one seine, 50 CFR 207.9.
In England and Wales fishery boards have, extensive powers to regu-
late by bylaw the maximum amount of fish that may be retained
by any person in any one day. (Laws and Regulations in Summary
Concerning Salmon and Trout Fisheries, p. 8, compiled by T. E.
Pryce-Tannatt, February 1936, Conseil Permanent International
Pour L'Exploration de la Mer, Rapports et Proces-Verbaux Des
iRunions, vol. 96.) The Province of British Columbia, sets' bag
limits per individual for sport fishing. .(Special Fishery Regulations
for the Province of British Columbia, Canada, April 15, 1941, sec.
24, par. -10; sec. 25, par. 2.) The Province of Alberta, Canada, sets
both an individual per diem catch limitation and an over-all limita-
tion for the season for the area. (Special Fishery Regulations for
the Province of Alberta, March 31, 1938, secs. 3, 10.)

State courts have upheld catch limitations per individual as a
proper exercise of the conservation power. In State v. Nergaard, 124.
Wis. 414, 102 N. W. 899, 901, 902 (1905), which involved the viola-
tion of a provision limiting the quantity of fish that could be
transported, the court said:VX

We believe it has never been seriously denied (and it is now certainly too
late to deny), that the state has the right, in the exercise of its police power,
to make all reasonable regulations for the preservation of fish and-game within
its limits. It may ordain closed seasons it may prescribe the manner of
taking, the times of taking, and the amount to be taken within a given time,
as it may deem best for the purpose of preserving and perpetuating the general
stock. * * The miodes in which the state may limit the amount to be
legally taken are various. It may doubtless interdict the taking of certain
game for a series of years, if it deems such course necessary for the preserva-
tion of the species, or it may prohibit the taking of more than a certain amount
by any one person within a given time. We do not perceive why it may not

692959-4:-7
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also, as a means of accomplishing the same end, prohibit the shipment or sale
of more than a given quantity within a given period of time. * * * [Italics
supplied.]

Other cases support the right of a State to regulate tie quantity
of fish to be taken per person. State v. Coszens, 2 R. I. 561 (1850);
Common'wealth v. Bailey, 13 Allen (95 Mass.) 541 (1866); State v.
Savage, 96 Ore. 53, 184 Pac. 567; 189 Pac. 427 (1919).

If, then, the limitation of the extent to which an individual may
fish has been considered as a conservation measure and used as a
part of systems of conservation and the Secretary is granted author-
ity to limit the extent of fishing as he deems advisable, the statutory
declaration of a public purpose in favor of conservation does not
render invalid a regulation limiting the catch of an individual by
trap or the number of traps an individual may hold.

The argument that the proposed regulations are invalid because
they may tend to eliminate monopolistic practices, and such practices
have nothing to do with, conservation, is- subject to a third fatal
weakness. The provision of the statute that no citizen shall be denied
the right to fish in any area where fishing is permitted requires the

- Secretary to give consideration to the effect of regulations on the
opportunity of all to fish so that as equal an opportunity as is possible
will result. This provision of the statute is an express statutory
indication of the policy which should guide the Secretary in making
regulations, and the proposed regulations insure-that more citizens
will be able to exercise the right than have been able to do so
heretofore.

Considering, then, all of the relevant provisions of the Alaskan
fishing act, I am of the opinion that the act expressly and clearly
authorizes regulations limiting the number of trap sites that may be
occupied, or the amount of fish that may be trapped, by any indi-
vidual, corporation, concern, or combination.

Apart from the statute, the. objection may be raised that the.
issuance of regulations of the .character proposed would interfere
with vested rights in the fisheries of Alaska. '

The short answer to this objection is that there are no such vested
rights. One who maintains a fish trap in Alaskan waters has no
right of ownership in the site, no right as against the United States,
and no right of any sort against any third party except the right

'which any individual on a public street or on the public -domain
may claim, namely, the right that he and his belongings shall not
be removed or physically interfered with by any third party.-

The fact that one has occupied the site the season before or for
a number of seasons gives no prescriptive right to the site. Thlinet
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Packing Co. v. Harris & Co., 5 Alaska 471 (1916); Columbia Salmon
Co. v. Berg, 5 Alaska 538- (1916); Aitak Packing Co. v. Alaska-
Packers' Ass'n, 6 Alaska 277 (1920); Alaska General Fisheries v.
Smith, 7 Alaska 635 -(1927).

It is true that the Secretary of War, under section 10 of the Rivers
and Harbors Act of March 3, 1899 (JO Stat. 1121, 1151), issues
permits which certify that the erection of a fish trap at the point
named will not interfere with navigation. These permits give no
property right, and the War Department makes no determination
between several applicants as to their right to occupy the trap site.
The Territory of Alaska issues licenses to take fish from Alaskan
waters, but these licenses confer no property right and -no determina-
tion is made between applicants as to the right to occupy a trap
site. Tlinket Packing Co. v. Harris & Co., supra; Columbia Salmon
Co. v. Berg, supra; Alitak Packing Co. v. Alaska Packers' Ass'n,
supra; Alaska General Fisheries v. Smith, supra; Cummings v.
Chicago, 188 U. S. 410 (1903).

Legally, trap-site holders in Alaska have no ownership in the trap
sites beyond the common right of fishery, which depends entirely
upon prior and continued possession, and which must be renewed.
each season by taking prior possession of the site. Therefore new
regulations will not interfere with vested rights.

With regard to the proposed regulations here analyzed, there is
the further consideration that, if issued, no individual would be
legally mpowered to attack them. To support such an attack, the
infringement of, some special right or interest must be shown by
the person attacking the regulations. Dow- v. Ickes, supra; cf.
Massachusetts v. Mellon, 262 U. S. 447 (1923), and cases cited in
note 12 of the court's opinion in the Dow case. Another obstacle to
attack upon such regulations is that the courts have no power to
direct the Secretary as to the manner in which his discretion shall
be exercised if the power to exercise discretion is established. Dow
v. Ickes, supra, and cases cited in note 10 of the court's opinion in
that case.

ALLOCATION OF TRAP SITES

The third type of regulation which I am asked to consider would
provide for allocation of trap sites to individuals. This would seem
to be directly in conflict with the provision of the statute that pro-
hibits the granting of any exclusive or several right of fishery.
Under regulations limiting the catch per individual or the number
of traps per individual, the Department would make no determina-
tion between individuals as to their relative rights to any particular
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trap site. Control of trap sites would continue to depend upon.
priority of possession. If allocation of trap sites were made, it
would amount to saying who could fish, which would be a grant of
the right'to fish to some and a denial to others. Such action is
outside the authority of the Secretary under the above-cited act.
This opinion, however, does not take into consideration the possible
power to safeguard any special fishing rights that may be found to
be lodged in Alaskan. natives or native communities. Nothing in
this opinion is intended to cover the question of whether the Secre-
tary of the Interior is or is not vested with any such special power or
responsibility with respect to Alaskan natives.
* The court in the Dow case, after stating that the statute prescribed
specific methods by which the Secretary may limit fishing, noted
that it was not intended to intimate that the statutory enumeration
of methods is exclusive of others. It might be added that other
conservation measures that have been used elsewhere might also be
consideied by the Secretary if additional regulations which would
achieve a greater equality in the opportunity to fish are to be issued.
For example, limitations in the interest of conservation have been
placed. upon the 'number of fish possessed, sold or transported by
individuals.

The Attorney General concurred with the foregoing opinion on
April 8, 1942 (40 Op. Atty. Gen., No. 41).

p~~~~~~~~~~~~~~~~~~~

OIL AND GAS LEASES ON ALLOTTED INDIAN LANDS

Opinion, July 2,1942

INDIAN OIL AND GAS: LEASiES-PRIMARY TERM--AsSIGNMEN{Ts-ATLOTTED INDIAN
LANDS.

The. Department cannot validly approve assignments of oil and gas leases
on allotted Indian lands unless it finds that the leases are still in effect.

Where drilling operations were commenced during the primary term of an
oil and gas lease, a showing must be made that the drilling operations were
in conformity with applicable regulations in order to extend the lease
beyond the primary term.

Where an oil and gas lease provides that should the lessee be unable to
market the production from the leased land he may, with the consent of the
Secretary of the Interior, discontinue operation of the producing wells
thereon, a lease may not be considered in force beyond its primary term
if the lessee discontinues production because of the lack of storage facilities
unless he has first obtained the consent of the Secretary of the Interior.

An oil and gas lease may not be extended beyond its primary term where
neither production nor the completion of a well commenced during the
primary term is shown.
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COHEN, Acting Solicitor:

You [Secretary of the Interior] have requested my opinion on
the question of whether oil and gas leases Nos. 1285, 1288, and 1289
covering allotted lands on the Crow Indian. Reservation, Montana,
remain in force after the expiration of their primary terms of 10
years each. Lease No. 1285, ol lands-owned by Frederick Alden,
was approved by you on May 29, 1931. Lease No. 1288, on land
owned by John Alden, was approved by you on August 28, 1931.
Lease No. 1289, on land owned by the heirs of Mary Reed, deceased,
was also approved by you on August 28, 1931. The three leases are
on the same lease form. The assignment of these three leases to the
Midland Empire Oil Company was approved by the Department on
January 16, 1934. The Sun Ray'Oil Company now requests ap-
proval of the assigment of these three leases to it by the Midland
Empire Oil' Company. The Department cannot validly .approve-

these assigmnents, unless it finds that the leases are still in effect.
Section 2 of each lease provides that the lessee shall hold the land-
* * * for the term of ten years from and after the approval hereof by the

Secretary of the Interior, and as much longer thereafter as oil, gas, casing
head: gas or any one of them, is produced in paying quantities from said land
by lessee, * * * or as much longer thereafter as lessee is engaged in com-
pleting the drilling of a well'commenced during the ten-year term, provided
such drilling is prosecuted to, completion of the well with due diligence; and
if such drilling operations result in the finding of any one of the substances
covered hereby, then this lease shall remain in force as long as such substance
is produced in paying quantities: Provided, should lessee be unable to market
the production from said land he may, with the consent of the Secretary of
the Interior, discontinue the operation of-the producing wells thereon and this
lease shall remain in force notwithstanding such cessation of operations * *

The primary or fixed period of 10 years provided for in each
lease has expired. The question in each case, therefore, is whether
the lease terminated at the end of the 10-tear period or whether
the lease continued in force beyond that period. By what is known
in the nomenclature of the oil industry as the "thereafter clause,"
contained-in section 2 of these leases, each lease specifies with particu-
larity the conditions upon which extension of the lease beyond the
10-year period depends. Unless the conditions specified are met, it
is firmly established that the lease terminates, not by forfeiture, but
by expiration of the period fixed by the contract of the parties.
Sawyer v. Potter, 3 S. W. (2d) 758 (1928); Batten v. Campbell,
3 S. W. (2d) 760 (1928); Pace Lake Gas Co., Inc. v. United, Carbon
Co., 148 So. 699 (1933); Berthelote v. Loy Oil Co., 28 P. -(2d) 187
(1933); Tedrow v. Skaffer, 155 N. E. 510 (1926); Producers' Oil &



14 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [58 I. D.

Gas Co., Inc. v. Continental Securities Corp., 177 So. 668 (1937);
Hoffman v. Overto'n Refling Co., 110 S. W. (2d) 93 (1937);
Stephenson v. Callihasm, 289 S. W. 158 (1926); J. . Fagan & Co.
v. Burns; 226 N. W. 653 (1929). Neither payment of rent nor ex-
cuses for nonperformance can avoid that result. Baldwin v. Blue
Stem Oil Co., 189 Pac 921. No act or declaration of the lessee can
revive the lease. Griffith v. Cedar Creek Oil & Gas Co., 8 P. (2d)
1071. And no notice to the lessee of the expiration of the lease is
required. Stephenson v. Calliham, supra; Producers' Oil & Gas Co.,
Inc. v. Cqntinental Securities Corp., supra; Ison v. Edra Lee Oil
& Gas Co., 45 S. W. (2d) 3. With these principles in mind, the
situation with respect to each lease will be discussed separately.

Lease No. 1285.

V Prior to May 29, 1941, the Geological Survey approved a well
location on this lease. On May 28, a few hours before the expiration
of the 10-year period, a well was spudded. On July 28, it was dis-
covered that the well was not on the location approved by the Geo-
logical Survey but instead was less than 200 feet from the lease
boundary in violation of your regulations (30. CFR 221.8), to which
the lease is subject, (sec. 12). On August 6 approval to drill the
well was rescinded and since that time drilling operations have been
suspended. The oil and gas supervisor of the Geological Survey
at Casper, Wyoming, reports that while he has had oral discussions
with a representative of the Sun Ray Oil Company since the rescis-
sion of authority to drill on August 6, these discussions were limited
to whether the company would be permitted to- continue the well
started at a location less than- 200 feet from the boundary. There is
nothing in the present record to show that after August 6 the com-
pany ever applied for permission to drill on the location formerly
approved or on any other location on the lease.

The provision in section 2 of the lease that it may-be continued
beyond the 10-year term where the lessee is engaged in completing a
well commenced during the primary term obviously refers to a well
being drilled in conformity with the lease and applicable regulations
and 'not, as in the present case, in violation thereof. Section 2 of
the lease provides for the contingency of a well commenced during
the fixed term. Had the well commenced prior to the end of the
fixed term been on a proper location and had it been completed with
reasonable diligence and dispatch, the lease would undoubtedly have
continued as long as the well produced oil or gas in paying quantities.
However, since 'no well was commenced in conformity with your
regulations during-the 10-year period, the lessee has not complied
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with the conditions under which the lease may be extended beyond
the fixed term, and the lease must be considered to have expired.
Sawyer v. Potter, supra; Batten v. Campbell, supra.

Had the company made any attempt, after August 6, to drill a
well at a proper location, it might have become necessary to consider
whether the spudding of the first well at an improper location was
the result of a mistake or whether it was a willful intent to violate

- the regulations. However, since no attempt at compliance with the
lease requirements is shown no consideration need be given to this;
phase of the matter.

Lease No. 1288.

Under the "thereafter clause" as found in the usual oil and gas
lease the lease terminates, after the primary term has expired, when
production stops. In order to keep the lease alive it is not only
necessary to take the oil from the ground but the oil must also be
marketed in order to carry out the purposes for which the lease is
made. Brewster v. Lanyon Zinc Co., 140 Fed. 801 (C. C. A. 8,
1905); Union Gas & Oil Co. v. Adkins, 28 Fed. 854 (C. C. A. 6,
1922); Summers, Oil and Gas. sec 415.

Realizing the hardship of this rule on the lessee in many casesi
the Department inserted in the lease under consideration a provision
by which the lessee could avoid the application of this general rule.
This was done by the proviso contained in section 2 of the lease
that the lessee could, with the consent of the Secretary, discontinue
the operation of producing wells should he be unable to market the
production. Such cessation of operations would not cause a termina-
tion of the lease, if done with the consent of the Secretary.

In the present case a well under a former lease had been completed
on the land covered by this lease prior to the date of its approval.
This well had been shut down in 1923 and did not start to produce
again until June 1932 after the effective date of the present lease.
Between 1932 and 1939 this'well produced approximately 68,000
barrels of oil. It produced no oil in 1939, 1940 or 1941 until the
latter part of, August 1941. The record shows that about-May 20,
1941, the Sun Ray Oil Company, the unapproved assignee of the
Midland Empire Oil Company, placed a small crew of men on the
lease to get the well in shape for production. Oil was produced
from this well about August 20, 1941, approximately one week before
the expiration of the 10-year term. The well was shut down shortly
thereafter for repair work and after the completion of such work
about 200 barrels were produced from the well in September. Three
hundred barrels of oil were produced in October and approximately
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650 barrels in November, when the. well was shut down because all
available storage tanks were filled. There were about 1,500 barrels
of oil in storage on the lease when the Sun Ray Oil Company took
over operations and the storage capacity on the lease is said to be
2,500 barrels.

No oil is shown to have been taken'from the well since November
1941 and no sale of any of the oil produced is shown to have been
made since October 1941 when 150 barrels of oil were sold. As
stated above, the only way the lessee under these circumstances
could have kept the lease alive after the expiration of the primary
term was by. obtaining your consent to the discontinuance of opera-
tions under the lease because of a lack of marketing facilities.
Neither the lessee nor the Sun Ray Oil Company asked for or re-
ceived your consent to the cessation of operations under this lease
because of such a lack of facilities and there is no showing in the
present record to indicate that the failure to empty the stprage tanks
and continue. production from the lease was due to a lack of such
facilities.

Since the b'alance of the oil produced has not been sold and since
production was stopped without your consent it must be held that
.oil is not being produced in paying quantities. When such produc-
tion stops the lease terminates by its own terms. Therefore, this
lease must be considered to have expired. Section 11 of the lease
provides that upon the, violation of any of' the substantial terms
and conditions of the lease you have the right at any time after 30
days' notice to the lessee to declare the lease null and void. This
section is without application to the present situation where the
lease has expired by its own limitations. Stephenson v. Calliham,
supra; Producers' Oil & Gas Co., Inc. v. Continental Securities Corp.,
supra.

Lease No. 189.

The record shows that under a previous lease covering this land
a well was completed in 1921 which produced 985 barrels of oil in
that year. Due to an accident which occurred at the well when anX
attempt was being made to deepen it, the well was shut down in
1922 and has remained shut down ever since except for short testing
periods. The record does not show that the present lessee ever
drilled'a well on this land or opened the well shut down in 1922.
No production is shown from this lease during the primary term
thereof. Since the present lessee and the proposed assignee cannot
bring themselves within any of the conditions prescribed in section
2 of the lease for a continuance of the lease beyond its primary
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terms, this lease must also be held to have expired by its own terms
on August 28, 1941.

Approved:
OscAR L. CHAPMAN,

Assistant Secretary.

MAINTENANCE OF PORTERS' LODGES AND EMPLOYMENT OF
SUPERINTENDENTS AT NATIONAL CEMETERIES

OPinion, July 3, 1942

NATIONAL CEAsETEaS-PoRTERs' LODGES-SUPERINTENDENTS.

Whether the Director of the National Park Service is required by Revised
Statutes 4873-4875 to maintain a porter's'lodge and to employ a superin-
tendent at each of the national cemeteries under his jurisdiction: Held,
the Director of the National Park Service is not required to maintain a
porter's lodge and to employ a superintendent, when in his judgment, the
continuance of the office of cemetery superintendent and the maintenance
of a porter's lodge at certain cemeteries is no longer justified.

ConEN, Acting Solicitor:
Sections 4873-4875 of the Revised Statutes (sec. 2, 14 Stat. 399;

17 Stat. 135; 37 Stat. 240; 24 U. S. C. sees. 274<276) provide that the
Secretary of War shall cause to be erected at the principal entrance
of each national cemetery a suitable building to be occupied as a
porter's lodge, and authorize him to appoint a meritorious and trust-
worthy superintendent to reside there who' shall be' selected fron
disabled soldiers of the voluntary or regular Army. My opinion
has been requested as to- whether or not these provisions remain
mandatorily in effect as to national cemeteries which have been
transferred to the jurisdiction of the National-Park Service of the
Department of the Interior. t More specifically the question is
whether the Director of the National Park Srvice is required to
maintain a porter's lodge and to employ a superintendent at each of
the national cemeteries under his jurisdiction when, in his judgment,
the continuance of the office of cemetery superintendent and the
maintenance of a porter's lodge at-certain cemeteries is no longer
justified. My answer is in the negative for reasons hereinafter set
forth.

Title IV of Part II of the Legislative Appropriation Act, fcal
year 1933,' as amended 'by section 16 of the act of March 3, 1933
(47 Stat. 1517' provides: ' ' '

Sec. 401. The Congres• hereby declares that a serious emergency exists by
reason of the' general economic, depression ' that it is imperative to:"reduce'
drastically governmental expenditures ' and that suchf reduction may be accom-
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plished in great measure by proceeding immediately under the provisions of
this title.

Accordingly, the President shall investigate the present organization of all
executive and administrative agencies of the Government and shall determine
what changes therein are necessary to accomplish the following purposes:

(a) To reduce expenditures to the fullest extent consistent with the efficient
operation of the Government;

(b) To increase the efficiency of the operations of the Government to the
fullest extent'practicable within the revenues;

(c) To group, coordinate, and consolidate executive and- administrative
agencies of the Government, as nearly as may be, according to major -purposes;

(d) To reduce the number of such agencies by consolidating those having
similar functions under a single head, and by abolishing such agencies and/or
such functions thereof as may not be-necessary for the effient conduct of the
Government;

(e) To eliminate overlapping and duplication of effort; * * *. [Italics
supplied.]

As originally enacted, section 406 of the act (47 Stat. 414) excepted
agencies "created by statute" from the provisions of the act and
specifically denied the President the authority to abolish such
agencies. But section 406, as amended by the act of March 3 1933
(47 Stat. 1517), eliminated the provision excepting agencies created
by statutes. Consequently it would appear that the act as amended
authorizes the abolition of offices or agencies created by statute in
the same manner and to the same extent as offices or agencies not
so created.

Under the authority of the bove-quoted statutory provisions
Executive Order No. 6166 was issued June 10, 1933 (see U. S. C.
sec. 132, note (1934 and 1940 ed.-).). Section 2 of said Executive order
states in part:

All functions of administration of public buildings, reservations, national
parks, -national monuments,- and: national cemeteries, are consolidated in an
Office of National Parks, Buildings, and Reservations in the Department of
the Interior, at the head of which shall be a Director of National Parks, Build-
ings, and Reservations; except that where deemed desirable -there may be
excluded from this provision any public building or reservation which is chiefly
employed as a facility in the work of a particular agency. This transfer and
consolidation of functions shall include, among others, those of the National
Park Service of the Department of the Interior and the National Cemeteries
and Parks of the War Department which are located within the continental
limits of the United States.

However, Executive Order No. 6166 was interpreted by Executive
Order No. 6228 issued July 28, 1933 (see U. S. C.. sec. 132, note
(1934 and 1940 ed.)), as transferring to this Department only 11
national cemeteries. The transfer of other national cemeteries
within the continental United States was "postponed until further
order." The national cemeteries transferred are adjacent to or in
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the immediate vicinity of either a national park or battlefield site
which in each case is also under the jurisdiction of this Department.
It appears obvious, therefore, that the cemeteries transferred were
selected with the view that their administration could be consolidated
with' the administration of adjacent national parks or battlefield
sites under a single head. Moreover, it is understood that certain
of these cemeteries are now full and burial therein has been dis-

* continued and- that burials in several others will be discontinued in-
the near future due to lack of space. Consequently as these ceme-
teries become inactive, if not before, it would seem even more de-
sirable that their administration be,' fully consolidated with the
administration of adjacent parks or battlefield sites under one head
or superintendent. Until, this is done, it would appear that the
consolidation contemplated by the act and the Executive orders.
cited will not have been-effected.

Executive Order No. 6166 contains no specific directions as to the
organization of the work of the successor agency. The allocation
of positions, equipment, facilities, etc., is left to the discretion of
the administrator of such agency. Section 19 of said order provides:

Each agency, all the functions of which are transferred to or consolidated
with another agency, is abolished.

The records pertaining to an abolished agency or a function disposed of,
disposition of which is not elsewhere herein provided for, shall be transferred
to the successor.' If there be no successor agency, and such abolished agency
be. within a department, said records shall be disposed of as the head of such
department may direct. -

The property, facilities, equipment and supplies employed in the work of
an abolished agency or the exercise of a function disposed of: disposition of
which 'is not elsewhere herein provided for, shall, to the extent required, be
transferred to the successor agency. Other such property, facilities, equipment,
and supplies shall be transferred to the Procurement Division.

All personnel employed in connection with the work of an abolished agency
or function disposed of shall be separated from the service of the United States,
except that the head of any successor agency, subject to my approval, may,
within a period of four months after transfer -or consolidation, reappoint any
of such personnel required for the work of the successor agency without re-.
examination or loss of civil-service status. [Italics supplied.]

Section 21 of said Executive order lists the following definitions:
As used in this order-
"Agency" means any commission, independent establishment, board, bureau,

division, service, or office in the executive branch of the Government.
"Abolished agency" means any agency which- is abolished, transferred, or

consolidated.
"Successor agency" means any agency to which is transferred some other

agency or function, or which results from the consolidation of other agencies
or functions.
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"Function disposed of" means any function eliminated or transferred.
[Italics supplied.]

Thus, it is seen that under the explicit terms of the. Executive
order all positions were abolished and all employees were separated,
from the service in connection with the work of transferred func-
tions. This means, of course, that the offices of the cemetery super-
intendents were abolished and the incumbents of such offices were
separated. from the service. It is true, the administrator of the
successor agency, the Director of the Office of National Parks, Build-
ings and Reservations,' in organizing the work of his agency
recreated the positions of cemetery superintendents. These appoint--
ments were, however, not made pursuant to the mandatory direction
of section 4873 of the Revised Statutes (24 U. S. C. sec. 274), that
a superintendent "shall" be appointed. They were made pursuant to
the discretionary provision of section 19 of the reorganization order
that reappointments "nay", be made, the mandatory provision of
section 4873 having been superseded by section 19 of the reorganiza-
tion order. And the general rule is that the discretionary authority
to create an administrative position carries with it the discretionary
authority to abolish it. Cf. Higginothanm v. Baton Rouge, 306 U. S.
535. Nor does it appear that civil-service laws or rules prevent the
abolition of an office in good faith to reduce expenses.2 FitzsimnonsX
v. O'Neill, 214 Ill. 494, 3 N. E. 797;. Gardner v. City of Lowell 221
Mass. 150, 108 N. E. 937. Cf. United States em re. Rhodes v. Helver-
ing, 84 F. (2d) 270; Longfellow v. Gudger, 16 F. (2d) 653. The
work done by the employee whose office is abolished may, of course,
be assigned to another qualified employee. State v. City of Seattle,
109 Wash. 629, 187 Pac. 339. Cf. Henry H. Stilling v. The United
States, 41 Ct.( Cl. 61; Garnett S. Brown v. The United States, 39
Ct. Cl. 255.

When and if the positions of cemetery superintendents are abol-
ishe-d, it would appear that the' maintenance of porters' lodges as
such would no longer be required. Property, facilities, and equip-
ment of abolished agencies were transferred to the successor agency
"to the extent required." It is clear from the Executive order that
after transfer to a successor agency, transferred property, facilities,
and equipment are to be administered by such- successor agency in
the same manner as other property, facilities, and equipment ad-

'The Office of National Parks, Buildings and Reservations, established by Executive
Order No. 6166 in the Department of the Interior, was renamed the National Park Service
by the act of March 2, 1934 (48 Stat. 362, 389).

2 Effective February 1, 1939,the positions of cemetery superintendents were covered
into the classified service by Executive Order No. 7916, dated June 24, 1938 (3 CFR,
Cum. Supp., p. 30).
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ministered by the agency. No restrictions were placed on the alloca-
tion of uses of the transferred property, facilities, and equipment,
and there is nothing to suggest that new allocations to meet changing
conditions could not be made.

The foregoing refers to auxiliary or incidental property, not to
the cemeteries themselves. The cemeteries are required to be main-
tained and administered as specified in the statutes in question (24.
U. S. C. secs. 271-281). This obligation to maintain and administer
the cemeteries was not abolished by Executive Orders Nos. 6166 and
6228. These orders provided that the "functions of administration
of * * * national cemeteries are consolidated in an Office of
National Parks; Buildings, and Reservations [National Park Serv-
ice]." Thus, there was merely a transfer of the obligation to main-
tain and administer the cemeteries in question to the National Park

- Service under the Secretary of the Interior.
In my opinion, therefore, the Director of the National Park Serv-

* ice is not required to maintain a porter's lodge and to- employ a
superintendent at each of the national cemeteries under his jurisdic-
tion when, in his judgment, the continuance of the office of a cemetery
superintendent and the maintenance of a porter's lodge at certain
cemeteries is no longer justified. He may assign the duties of such
superintendents to other 'qualified personnel and he may' allocate
porters' lodges to other appropriate uses.,

'Approved: -
* : Q ABE FORTAS,

Under Secretary.

OWEN MONTGOMERY AND S. C. MONTGOMERY (ON REHEARING)

Decided July 8, 194 2

* DEATH VALLEY NATIONAL MONUMENT-MINERAIL LEASING ACT OF 1920.
The act of June 13, 1933 (48 Stat. 139, ch. 70, 16 U. S . (1940 ed.) sec.

447), which extended to lands in the-Death Valley National Monument
the laws known as the "mining laws of the United States," did -not extend
thereto the provisions of the Mineral Leasing Act of 1920.

TAINIEAL LEASING ACT OF 1920.
The issuance of leases and prospecting permits for sodium is discretionary

with the Secretary of the Interior.

CHAPMAN, Assistant Secretary:

On .May 9, 1942 the Department affirmed a decision of the Coin-
missioner of the General Land Office rejecting applications Sacra-
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mento 034231 and. 034243 for sodium prospecting permits filed by
Owen and S. C. Montgomery under section 23 of the Mineral Leasing
Act of February 25,1920. See 30 U. S. C. (1940 ed.) sec. 261. The
land applied for is within the Death Valley National Monument.. In
its decision, the Department held that the proclamation of February
11, 1933 (47 Stat., part 2, 2554), prevented the disposition of the lands
under any of the mineral laws; that the Mineral-Leasing Act of 1920,
spra, was not applicable to lands within national monuments; and
that the act of June 13, 1933 (48 Stat. 139, ch. 70, 16 U. S. C. (1940
ed.) sec. 447), which extended to lands in Death Valley National
Monument the laws known as the "mining laws of the United States,"
did not extend thereto the provisions of the Mineral Leasing Act of
1920.

In their consolidated motion for rehearing, the applicants renew
their contention that Congress intended the phrase "mining laws of
the United States" in the act of June 13, 1933, supra, to include the
Mineral Leasing Act of 1920. Their arguments in support of that
contention consist of references to the fact that the word "mining"
appears in the title of the Mineral Leasing Act of 1920, in the regu-
lations with respect to sodium leases and prospecting permits,' and
in.a decision of the Supreme Court in a case concerning the leasing
of naval oil- reserves.2 The same arguments had been set forth in
the applicants' appeal, were fully considered by the Department in
reaching its decision of May 9, 1942, and were found insufficient to
warrant a conclusion contrary to that reached by the Department
in its decision. The motion for rehearing presents nothing new
on this point and would therefore warrant no change in the Depart-
ment's decision thereon. United States v. Frank Hervol, 57 I. D. 183.

But even upon reconsideration of these arguments, it is still held
that none of them is tenable. Since it is admitted that by virtue of
the proclamation of February 11, 933, spta, the lands in Death
Valley National Monument are not subject to disposition under any
of the mineral land laws except to the extent permitted by the act
of June 13, 1933, supra, the sole issue here is whether that act permits
disposition of the lands under the Mineral Leasing Act of 1920.
That it does not is plain. It permits disposition of the lands for
mineral purposes only under "the mining laws of the United States
* *; * subject, however, to the surface use of locations, entries,
or patents under general regulations to be prescribed by the Secre-

' Circ. 1194, 52 L. D. 651, 43 CFR 195.1. Particular reference is made by the applicants
to the language in 43 CFR 195.22, 195.24(f), 195.26, section 1.

5 Pan American Petroleusa and ransport o. . United States, 273 U. S. 456, 487
(1927).
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tary of the Interior." Like a number of other similar acts,3 it refers
-only to the "mining laws of the United States," a classification
distinctly different from-the "mineral leasing laws." The laws re-
lating to mineral lands have been consistently administered by this
Department and have been commonly understood on the basis of
that distinction. It is true, of course, that the word "mining" is
used in the title of the Mineral Leasing Act of 1920, and in the
regulations which have been issued pursuant to that act. But there
the word is used in its descriptive sense to characterize the manner
,in which the minerals are removed. It could not conceivably be
intended to identify the Mineral Leasing Act of 1920 with-the United
States mining laws because the two sets of laws represent wholly
different systems of disposal of the respective mineral resources.
The use of the word "mining" in these few instances in connection
with the Mineral Leasing Act of 1920 does not constitute a usage
sufficient to abrogate the demarcation between the two types of laws.

Furthermore, the directions in the act of June 13, .1933, plainly
refer only to "mining laws of the United States" under which "the
surface use of locations, entries, or patents" could be regulated by
the Secretary of the Interior. The mineral leasing acts, however,
do not provide for "locations, entries, or patents." The language of
the. act therefore clearly does not include use of the land under the
Mineral Leasing Act of 1920. Nor is there anything in the legislative
*history of the act of June 13, 1933, which could- warrant importing
into the statute an intention contrary to the plain meaning of the
statutory language.

The applicants also argue that the Solicitor's pinion of May 16,
1932 (M. 27025), is erroneous in holding that the Mineral Leasing
Act of 1920 does not extend to lands in national monuments. It is
not necessary-to analyze the validity of that argument. It suffices
to reply that since the proclamation of February 11, 1933,. supra,
admittedly prevented the lands in Death Valley National Monument
-from being subject to disposition under any of the mineral land
laws except to the extent permitted by the act of June 13, 1933,
supra, the sole issue here is whether that act permits disposition, of
the lands under the Mineral Leasing Act of 1920. And on that point
the arguments presented by the applicants do not warrant reversal
of the Department's decision.

In conclusion it may be said that even if these lands could be

8See act of June 22, 1936 (49 Stat. 1817, ch. 700, 43 CFR 69.11) (Glacier Bay National,
Monument in Alaska); act of June 29, 1938 (52 Stat. 1242, ch. 812,16 U. S. C. (1940 ed.)
sec. 252) (Olympic National Park) ; act of October 27, 1941 (55 Stat 745, ch. 459) (Organ
Pipe Cactus National Monument in Arizona).
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disposed of under the Mineral Leasing Act of 1920, this Department
would not do so to the present applicants. These lands have been
made available to the Defense Plant Corporation, a Government-
owned corporation, for use of the sodium deposits in connection with
the production of magnesium. The applicants are without any
rights thereto and the mere fact that they filed applications for
the lands confers none.4 The issuan e of a prospecting permit to
the applicants for these lands clearly rests in the discretion of the
Secretary. 5

,The motion for rehearing is.
Denied.

AVAILABILITY OF APPROPRIATED FUNDS FOR PAYMENTS UNDER
PREEXISTING CONTRACTS

Opinion, July 15, 1942

APPROPREATIONS-CONTRACTS-FuNDs AVAILABLE FOP. PAYMENT.
A contract made in one fiscal year is a proper basis for payments out of

funds appropriated for the following fiscal year (1) when it was entered
into after the appropriation act for the second year was passed but before
that year began; (2) when it contains an option to renew which, after
appropriate inquiry to see that the price has not fallen out of line with
competitors' prices, has been exercised; or (3) when, although not con-
taining an option to renew, it appears that it will be more advantageous
to the Government to continue under the old contract than to enter into a
new one.

COHEN, Acting Solicitor:
The opinion of; the Solicitor "on the availability of funds from

a new appropriation for continuing prospecting work under an old
contract, after the beginning of a new fiscal year'" has been requested
by the Director of the Bureau of Mines. The question is, I believe,
confined to problems arising out of annual appropriation acts;. I
shall restrict my answer accordingly. Likewise, I understand the
question to be asked without particular reference to the provision of
the First War Powers Act of 1941 that-.

The President may authorize any department or agency of the Government
exercising functions in connection with the prosecution of the war effort, in

4 Enlow v. Shaw, 50 . D. 339, 340 (1924) Walter Kearin Legatees of Peter Fern,
53 I. D. 699, 702 (1932); McNeil v. Marias, 54 I. D. 333, 335 (1933) ID. B.. Jenkins,
55 I. D. 13, 14 (1934).'

6 United States en ret. McLennan v. Wilbur, 283 U. S. 414 (1931) Dunn v. Ickes, 115
F. (2d) 36, 72 App. D. C. 325 (1940) ; Wan v. kes, 92 . (2d) 215, 217-18, 67 App.
D. C. 291, 293-94 (1937) ; United States e rel. ongitton v. Iokes, 101 F. (2d) 248, 69
App. D. C. 324 (1938). --

'Act of December 18, 1941, ch. 593, tit. 2, see. 201 (55 Stat. 839, 50 U. S. 0. App.
sec. 611),



24]. CONTRACT PAYMENTS OUT OT APPROPRIATIONS 25
JulY 15, 1942

accordance with regulations prescribed by the President for the protection of
the interests of the Government, to enter into contracts and into amendments
or modifications of contracts heretofore or hereafter made * * * without
regard to the provisions of law relating to the making, performance, amend-
ment, or modification of contracts whenever he deems such action would
facilitate the prosecution of the war. * * *

Resort to this provision and to the Executive order delegating to the
Secretary of the Interior 2 the same authority that the President had
already delegated to the War and Navy Departments3 under it may,
however, in the case of contracts relating to the prosecution of the
war, be useful to resolve any doubts that remain after the discussion
that follows.

There are two statutes which must be reckoned with in answering
the question that has been put to this office:

p~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

No contract or purchase on behalf of the United States shall be made, unless
the same is authorized by law or is under an appropriation adequate to its
fulfillment. * * *4

No executive department * * * shall expend, in any one fiscal year, any
sum in excess of appropriations made by Congress for that fiscal year, or
involve the Government in any contract or other obligation for, the future
payment of money in excess of such appropriations unless such contract or
obligation is authorized by law.'

As far as I am aware, it has never been argued that the provision
of the statutes just cited that "No executive department * * *
shall expend, in any one fiscal year, any stun in excess of appropria-
tions made by Congress for that fiscal year" requires, if a balance
left over from the preceding year is used, that expenditures from
the current appropriation be cut down pro tnto. As Attorney Gen-
eral Akerman pointed out in an opinion shortly after this statute
was enacted,6 a narrow construction of this sort would make useless
the provision, enacted at the same time, that unexpended balances
from any fiscal year may thereafter "be applied to the, payment of
expenses properly incurred during that year, or to the fulfillment of
contracts properly made within that year."7 In view of this, it is
safe to say that the provision under discussion is not a restriction on
the spending of what has already been appropriated, but is rather
a restriction against spending more than has been appropriated either

- currently or in preceding years.

2 Executive Order No. 9055; February 10, 1942, 7 F. R. 964.
' Executive Order No. 9001, December 27, 1941, 6 F. R. 6787.
4 Revised Statutes, sec. 3732 (41 U. S. C. sec. 11).
Revised Statutes, sec. 3679, as amended by the act of February 27, 1906, ch. 510

(34 Stat 27, 49, 31-U. S. C. sec. 665).
* Attorney General to the Secretary of War, 13 Op. Atty. Gen. 288, 291 (1870).
' Revised Statutes, sec. 3690 (31 U. S. C. sec. 712).

692959-48-8
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The purpose of the other portions of these enactments, it is quite
clear, is also to prevent the executive officers of the Government from
outrunning their budgets and to keep them from committing the
Government to future expenditures over which Congress could have
no effective control The Attorney General's advice, several times
given, against commitments outrunning the fiscal year in the absence
of congressional permission to make such commitments is in accord
with.this understanding of the statutes.8 So, too, are the holdings
of the Supreme Court that contracts made to run beyond the fiscal
year are unenforceable against the United States after the year in
which they are made if that year's appropriation has been exhausted.9

The Comptroller General has phrased his construction of these
statutes very broadly :10

The general rule relative to obligating fiscal year appropriations by contracts;
is that the contract must be made within the fiscal year the appropriation for
which is sought to be charged, that the signing of the contract must be within
the fiscal year, and that the subject matter must concern a need arising within
that fiscal year.

In spite of this broad statement, however, it is clear from other
opinions of the Comptroller General and from various decisions of
the courts that payments in a later fiscal year out of -the appropria-
tions for that year on contracts entered into before the beginning of
that year are not forbidden under all circumstances. One circum-
stance under which such payments can properly be made arises when
a contract is entered into after an appropriation act has been passed
but before the appropriation is available." For instance, if a de-
partmental appropriation act for the next fiscal year were approved
by the President on June I, a contract could properly be made
between then and June 30 for the following fiscal year and payments
could be made after July 1 accordingly. The, effect of this is that,
for at time at least, a hoice can sometimes be had between paying
out of the appropriation available at the time the contract was
entered into and paying out of the later appropriation.

Similarly, the Comptroller General has approved he making of
contracts containing an option to renew or permitting the filing of

8Acting Attorney General to the Secretary of the Interior, 27 Op. Atty. Gen. 584
(1909); Attorney General to the President, 30 Op. Atty. Gen. 527 (1916).

Goodyear Tire and Rubber Co. . United States, 276 U. S. 287 (1928) Letter v.
United States, 271 U. S. 204 (1926).

-eActing Comptroller General Elliott to the Executive Officer, The National Archives
(A-77913), 16 Ciomp. Gen. 37, 38 (1936).

Comptroller General McCarl to the Secretary of the Interior, 2 Comp. Gen. 739
(1923); Acting Comptroller General Elliott to the Administrator, Rural Electrification
Administration (A-85980), 16 Comp. Gen. 1007 (1937) ; Comptroller General Warren to
the Postmaster General (B-17476), 20 Comp. Gen. 868 (1941).

26
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repeat drders.12 He has emphasized that since there is no obligation
oun the. Government to exercise the option or to give a repeat order
such contracts as these are not unlawful. He has suggested, hoW-
ever, that, if they run for any considerable time beyond the fiscal
year during which they were originally entered into, it is incumbent
on the Government agency entering into the contract to see that the
prices called for in the -contract have not, at the time of exercising the
option, fallen out of line with competitors' prices to the Government's
detri ent.13 No dodbt there will be occasions on which Bureau 'of
Mines prospecting contracts can be so framed as to ome within this
class.

A more difficult question is whether a contrabt entered .into in
one fiscal year, before the approval of the appropriation act for the
next fiscal year and without in terms containing an option to renew,
can properly be charged to the appropriation for a second fiscal year
as far as work done during that fiscal year is-concerned.: The Su-
preme Court, as I have pinted out before, has held that sch a
contract, however worded, does not obligate the. Government beyond
the fiscal year in Which it was entered into.14 This does n6t' mean,
however, that the contractor cannot be bound if the Government
elects to continue the contract. Though, so far as F am aware, the
courts have never been asked to' pass on this question directly, they
have on various occasions indicated that this is the conclusion that
they will reach.15 The result is that a contract for more than a year
amounts to a contract till the end of the fiscal year with an option
to renew. The Court of Claims, in what is perhaps the leading case
on this subject, put the matter this way ;3.6

- "Comptroller- General McCarl to the Secretary of the Interior (A-27844), 9 Comp.
Gen. 6 (1929); Acting Comptroller General-Elliott to the Chairman, Civil Aeronautics
Authority (B-10272), 19 Comp. Gen. 980 (1940); Comptroller General Warren to the
President, Civil Service Commission (B-15866), 20 Comp. Gen. 572 (1941).

1 See Comptroller General Warren to the President, Civil Service Commission, supra,
note 12 at 573: "You tire advised 2 t * that the option to renew * * * should be
exercised only after it-shall have been ascertained both that funds will be available to

* continue the work for that fiscal. year, and that the acceptance of the contract for the
succeeding fiscal year will be in the interest of the Government, as evidenced by com-
petitive bids for the. same service secured within- a reasonable time prior thereto."

" Supra, note 9.
S See also Attorney General to the Secretary of the Navy, 38 Op. Atty. Gen- .328, 331

(1935) "The failure of the Government to comply with statutory requirements rela--
tive to public contracts enacted for the sole protection of the Government does not render

v such contracts void, but only voidable at the Government's option, and- only the Govern-
ment can take advantage of such failure." A like result has been reached by: the
Supreme Court in other cases dealing with the statutory requirement that Government
contracts be put in writing and filed. With United States v. New York & Porto Rico
Steamship Ce., 239 U. S. 88 (1915), compare Clark v. United States, 95 U. S. 539 (1877)

'Erie Coal & Coke Corp. v. United States, 266 U. S. 518 (1925).
I -McCollum v. United States, 17 Ct. Cl. 92, 104 (1881). See also Soot v. United

States, 38 Ct. Cl. 418, 427 (1903); eiter v. United States, 59 Ct. Cl. 907, 909 (1924),
aff'd 271 U. . 204 (1926).
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So far * * * as the contract relates to that [i. e., the then current] fiscal
year it was lawfully made and was binding on the defendants. Beyond that
its only force was to give the Postmaster-General each fiscal year thereafter,
when a new appropriation should be made, the option to adopt and ratify the
contract for another year. This he might do by express notice to that effect,
or by entry and occupation of the premises after the commencement of the
year. * *

* : In other words, a lease for a term of years founded on an annual appropria-
tion is binding on the government only until the end of that year, with a future
option from year to year till the end of the lease. Such is the effect of the
contract and statutes taken together, to which the contracting parties must be
held to have agreed.

If the option, express or implied, is exercised by the Government
it follows that payments not only can but must be made on such a
contract. This result was reached by the Court of Claims in a case
in which the Government, having continued to occupy premises
rented from the plaintiff after the expiration of a fiscal year, was
held liable for a full year's rent instead of merely for rent for that
'portion of the year during which. it actually occupied the premises.y7i
This being so, it seems to me equally clear that there is no impediment
to continuing payments voluntarily on an earlier year's contract even
though they have to come out of a later year's appropriation. The
Attorney General some years ago so advised the Secretary of War.18
This conclusion, I may point out, is subject to the qualification that
inquiry should be made,.as-the. Comptroller General requires in the
case of contracts containing an express option, to see that continuance
of payments: serves the interests of the Government. If it is found
that it does so-i. e., if it is found that a new bargain would be more

- costly to the Government-continuance of payments on an old con-
tract not only is proper for the reasons I have already stated but
is in accord with the policy behind the rule that Government officers
may not compromise the'Government's rights to its detriment.19

17 Smoot v. United States, spra, note 16. Cf. Goodyear Te & Rubber Co. v. United
States, supra, note 9, on the holdover point.

s 15 Op. Atty. Gen. 235, 244 (1877). Compare, however, the result where the original
contract is made under an act appropriating a specific amount for a specific purpose,
Attorney General to the Secretary of War, 21 Op. Atty. Gen. 244 (1895), Assistant
Comptroller Bowers to the Secretary of the Navy, 3 Comp. Treas. 437 (1897).

'5 Bausch and Lomb Optical Co. v. United States, 78 Ct. Cl. 584, 607 (1934), cert.
denied, 292 U. S. 645 (1934) : "Agents and officers of the Government have no authority
to give away the money or property of the United States, either directly or under the
guise of a contract that obligates the Government to pay a claim not otherwise enforcible
against it." Accord: United States v. American Sales Corp., 27 F. (2d) 389 (S. D. Tex.
1928), aff'd, 32 F. (2d) 141 (C. C. A. 5, 1929), cert. denied, 280 U. S. 574 (1929)
Comptroller General McCarl to the Secretary of the Interior (A-59030), 14 Comp. Gen.
468 (1934); Comptroller General McCarl to the Administrator, Federal Emergency
Administration of Public Works (A-63089), 15 Comp. Gen. 25 (1935) ; Comptroller
General Brown to Secretary of Agriculture (B-214), 19 Comp. Gen. 48 (1939). See also -
J. J. Preis and Co. v. United States, 58 Ct. Cl. 81, 86 (1923); Vlcanite Portland Cement
Co. v. United States, 74 Ct. Cl. 692, 705 (1932).
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I should add that nothing that I have said is to be taken as indicat-
ing that it is proper for a Government officer deliberately to make
abargain which attempts to bind the' Government beyond the appro-
priation for the fiscal year in which it is mad. 20 Quite apart from
the- fact that Congress has-rrescribed a penalty for officers and
employees who enter into such contracts,'21 it would be unfair for
a Government officer to mislead a private party into believing that
he has an enforceable bargain when he has not. What I have said is
directed only toward the propriety of making payments on such a
contract innocently entered into or on a contract which, at the timfe:
it was made, could have been 'expected to be completed before the
end of -the fiscal year but, for one reason or another, was not.

A contract made in one fiscal year, to summarize what I have
said, is a proper basis for payments out of funds appropriated for
the following fiscal year (1) when it was entered into after the ap-
propriation act for the second year was passed but before that year
began; (2) when it contains an option to renew which, after appro-
priate inquiry to see that the. price has not fallen out of line with
competitors' prices, has. been exercised; or (3) when, although not
containing an option to renew, it appears that it will be more ad-
vantageous to the Government to continue under the old contract
than to enter into, a new one.

Approved:
OscAR L. CHAPMAN,

Assistant Secretary.

RIGHTS-OF-WAY FOR DITCHES AND CANALS
Opinion, Jly 16,:1942

RIGHTS-OF-WAY-SEcTIoN 2339 OF THE REVISED STATUTES-SUBSEQTENT RIGIHT-
OF-WAY ACTS-TRESPASS.

Status of right-of-way clause of section 2339 of the Revised Statutes. Held,
(1) the right-of-way clause of section 2339, Revised Statutes, has been
superseded by subsequent right-of-way statutes; (2) persons constructing
ditches, canals, or reservoirs upon the public lands without compliance
with the appropriate departmental right-of-way egulations are in trespass.

COHEN, Acting SoZicitor:.-

I have been asked for an opinion as to whether section 2339 of
the Revised Statutes (sec. 9, act of July 26, 1866, 14 Stat. 253, 30

0 Cf. Comptroller General McCarl to the Secretary of the Interior, snpra, note 12.
a Revised Statutes, sec. 3679, as amended by the act of February 27, 1906, ch. 510

(34 Stat. 27, 48, 31 TU. S. C. sec. 665): "Any person violating any provision of this
section shall be summarily removed from office and may also be punished by a fine of not
less than one hundred dollars or by imprisonment for not less than one month." 
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U. S. C. sec. 51, 43 U. 'S. C. sec. 661) has been superseded by later
laws in so far as it acknowledges and confirms rights-of-way for
"the construction of ditches and canals."

The pertinent provisions of section 2339 read as follows:
That whenever, by priority of possession, rights to the use of water for

mining, agricultural, manufacturing, or other purposes, have vested and
accrued, and the same are recognized and acknowledged by the local customs,
laws, and the decisions of courts, the possessors and owners of such Vested
rights shall be maintained and protected in the same; and the right of way for
the construction of ditches and canals for the purposes aforesaid is hereby
acknowleded and confir7med:-. * * [Italics supplied.]

It should be borne in mind at the outset that the only question
here presented is whether the underlined right-of-way clause of
section 2339 has been superseded by subsequent -legislation. That
water rights may still be acquired under State laws as provided in
the fore part of section 2339 is not open to question. California
Oregon Power Co. v. Beaver Portland Cement Co., 295 U. S. 142,
155. But water rights thus acquired do not carry with' them, as
necessary incidents, rights-of-way over public lands. Utah Power
& Light Co. v. United States, 243 U. S. 389, 410, 411.

Subsequent to the enactment of section 2339 and prior to 1901
several statutes were pdssed covering rights-of-way for the construc-
tion of- ditches, canals and reservoirs for specified uses. The first
was the act of March 3, 1891 (secs. 18-21, 26 Stat. 1095, 1101, 1102,
43 U. S.: C. secs. 946-949). Section 18 granted a right-of-way
through public lands to any canal or ditch company formed for
the purpose of irrigation upon its filing a copy of its articles of in-
corporation with the Secretary of the Interior. Section 19 required
canal and ditch companies to file a map of their canal, ditch, or
reservoir system for the approval of the Secretary of the Interior.
Section 20 made the provisions of the act applicable- to all canals,
ditches or reservoirs whether constructed before or after the act and
whether -constructed by corporations, individuals, or associations of
individuals. Sections 18 to 21 of the 1891 act were amended by
section 2 of-the act of May 11, 1898 (30 Stat. 404, 43 U. S. C. sec.
951), which provides,' that rights-of-way granted for irrigation
purposes "may be used for purposes of water transportation, for
domestic purposes, or for the development of power, as subsidiary to
the main purpose of irrigation."

January 21, 1895 (28 Stat.' 635, 43 U. S. C. sec. 956), Congress
passed an act authorizing the Secretary of the Interior "to permit the
use," under regulations to be fixed by him, of rights-of-way through
public lands not within the limits of parks,- forests and reservations



29] RIGHTS-OF-WAY FOR DITCHES AND CANALS 31
Juvly 16, 1942

for tramroads, canals or reservoirs by citizens or any association of
citizens engaged in the business of mining or quarrying or of
cutting timber and manufacturing lumber." In passing this per-
missive-use act of 1895, Congress must have intended that miners
and lumbermen would not thereafter have the unrestricted right
given by section 2339 to go upon public lands and acquire a right-
of-way by merely constructing a ditch or a canal.

By the act of May 14, 1896 (29 Stat. 120, 43 I. S. C. sec. 957),
Congress amended the act of January 21,' 1895, by authorizing the
Secretary of the Interior "to permit the se"-under regulations to
be fixed by him of rights-of-way upon the public lands and forest
reservations by citizens or associations of citizens "for the purposes
of generating, manufacturing, or distributing electric power." In
passing this act Congress must have intended to take rights-of-way
for power projects from under section 2339. The Supreme Court
has so held in Utah Power & Light Co. v. United States, 243 U. S.
389, 410, 411.

Congress again amended the act of January 21, 1895, by passing
the act of May 11, 1898 (30 Stat. 404, 43. U. S. C. sec. 956), which
authorizes the Secretary of the Interior "to permit the use," under
regulations to be fixed by him, of rights-of-way upon public lands
not within any park, forest, military or Indian reservation for
canals or reservoirs by any citizen or association of citizens "for the
purposes of furnishing water for domestic, public, and other bene-
%icial uses." Thus it is seen that the permissive-use act of 1895,
which applied originally only to miners and lumbermen, was ex-
panded by amendment in 1896 to include rights-of-way for the
manufacture and distribution of electric power, and was further
expanded by the 1898 amendment to include rights-of-way for fur-
nishing: water for domestic, public, and other beneficial uses.

Then came the act. of February 15, 1901 (31 Stat. 790, 43 U. S. C.
sec. 959), which was undoubtedly intended to cover rights-of-way for
canals, ditches, and reservoirsfor aZ purposes and to replace the
previous acts which only .partially cover such rights-of-way. In
its legislative history the need and purpose of the 1901 act were
stated to be as follows:

Sections 2239 [2339] and 2340 of the Revised Statutes, the act of March 3,
1891 (26 Stat. L., 1095, secs. 18-21), * * * the act of May 11, 1898 (30
Stat. L., 404), relating to rights of way or ditches, canals, and reservoirs
over the public lands and reservations of the United States, are so confused
and so fragmentary in their nature that the Department is greatly embarrassed
in their administration. For instance, the act of March 3, 1891 (26 Stat. L.,
1095), grants rights of way for ditches, canals, and reservoirs used for the
purposes of irrigation, and the act of May 11; 1898 (30 Stat. L., 404)., in its
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second section authorizes the use of these rights of way for other specified
purposes. The later act, however, instead of granting rights of way for these
newly specified purposes, merely enlarges and extends the uses to which rights
of way granted for the purposes of irrigation may be applied. Thus a right
of way cannot be obtained where it is intended to use the water exclusively as
a means of creating power to run an electric or manufacturing plant or in
hydraulic or placer mining, although when a right of way is once obtained
for irrigation purposes it may also be used for these other purposes in a
subsidiary way.

The several acts relating to this subject should be brought together and
harmonized in a new act, the terms of which should be broad and cornprehen-
sive enough to afford the widest possible use, for all beneficial purposes, of the
waters on the public lands and reservations of the iUnited States, so long as
the same is consistent with the preservation of the public interests and the
attainment of the purposes for which the various reservations are established.'.
[Italics supplied.]

The provisions of the 1901 act (31 Stat. 790, 43 U. S. C. sec. 959),
are clearly comprehensive enough to carry out these purposes. It
provides:

That the Secretary of the Interior be, and hereby is, authorized and empow-
ered, under general regulations to be fixed by him, to permit the use of rights
of way through the public lands, forest and- other reservations of the United
States, and the Yosemite, Sequoia, and General Grant national parks, Cali-
fornia, for electrical plants, poles, and lines for the generation and distribution
of electrical power, and for telephone and telegraph purposes, and for canals,
ditches, pipes and pipe lines, flumes, tunnels, or other water conduits, and for
water plants, dams, and reservoirs used to promote irrigation or mining or
quarrying, or the manufacturing or cutting of timber or lumber, or the supply-
ing of water for domestic, public, or any other beneficial uses to the extent-of
the ground occupied by such canals, ditches, flumes, tunnels, reservoirs, or
other water conduits or water plants, or electrical or other works permitted
hereunder, and not to exceed fifty feet on each side of the marginal limits
thereof, or not to exceed fifty feet on each side of the center line of such pipes
and pipe lines, electrical, telegraph, and telephone lines and poles, by any
citizen, association, or corporation of the United States, where it is intended
by such to exercise the use permitted hereunder or any one or more of the
purposes herein named. [Italics supplied.] 81 Stat. 790.

But the 1901 act promptly received an administrative construction
which I should have thought, as an original question of statutory
interpretation, to have been not only illogical but in certain respects
unwarranted. In departmental regulations issued July 8, 1901 (31
L. D. 13, of. present regulations, 43 CFR 244.32), the act is construed
as follows:

This act, in general terms, authorizes the Secretary of the Interior, under
regulations to be fixed by him, to grant permission to use rights of way through

1 Annual report of the Secretary of the Interior, 1899, pp. 6-7, adopted by H. Rept.
1850, 5th Cong., st sess. -
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the public, lands, forest and other reservations of the United States, and the
Yosemite, Sequoia, and General Grant national parks in California, for every
purpose contemplated by acts of January 21, 1895 (28 Stat., 635), May 14, 1896
(29 Stat., 20), and section 1 of the act of May 11, 1898 (30 Stat., 404), and for
other purposes additional thereto,

Although this act does not expressly repeal any provision of law relating to
the granting of permission to use rights. of way, contained in the acts referred
to, yet, considering the general scope and purpose of the act, and Congress
having * * embodied therein the main features of the former acts relative
ito the granting of a mere permission or license for such use, it is evident that,
Jfor purposes of administration; the later act should control in so far as the
same pertains to the granting of permission to use rights of way for purposes
therein specified. Accordingly all applications for permission to use rights of
Way for the purposes specified in this act must be submitted thereunder. Where,
however, it is sought to acquire a right of way for--the main purpose of irriga-
tion and for public or other purposes as subsidiary thereto, as contemplated
by sections 18 to 21 of the act of March 3, 1891 (26 Stat. 1095), and section 2
of the act of May 11, 1898, spra, the application must-be submitted in accord-
ance with the then. existing regulations issued under said acts.

The quoted regulations do not specifically mention the effect of
the 1901 act on the right-of-way clause of section 2339, but they
provide that applications for rights-of-way for every purpose
covered by the prior permissive-use acts must -be submitted under
the 1901 act and that rights-of-way for irrigation purposes and
purposes subsidiary thereto must be submitted under the regulations
issued pursuant to the 1891 act, as amended. This interpretation
of the effect of the 1901 act was probably based on the assumption
that the right-of-way clause of section 2339 had been superseded
by the several subsequent right-of-w ay acts which were harmonized
and consolidated by the 1901 act. The reasoning relied upon by
the Department to arrive at the conclusion that the 1891 act, as
amended, had not also been superseded by the 1901 act, is not dis-
closed. However, the Department has adhered to substantially the
same regulations since 1901, a period of 40 years. In answer to in-
quiries with respect to the acquisition of rights-of-way for ditches,
canals and reservoirs, it always designates a statute enacted subse-
quent to section 2339 as covering the proposed use and states un-
equivocally that the statute and the regulations thereunder must
be complied with before any right-of-way can be acquired.

On the other hand; certain departmental memoranda and-letters
have been written from time to time which seem to hold that rights-
of-way for the construction of ditches, canals and reservoirs may
still be acquired for any purpose, except perhaps for the primary
purpose of generating and distributing electric power, under the
right-of-way clause of section 2339 and without complying with
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subsequent statutes or the regulations thereunder covering the same.
subject matter. See, for example, the First Assistant Secretary's
letter to the Attorney General dated March 11, 1940, and the letter
of the Counsel at Large to the Executive Officer of the Alaska Game.
Commission dated August 20, 1940.

The inconsistency between these memoranda and letters and the
position taken by the Department in its promulgation and adminis-
tration of' right-of-way regulations covering canals, ditches and
reservoirs cannot be reconciled. It is essential, in the light of ques
tions now arising in connection with rights-of-way, that this in
consistency be resolved one way or the other.

The leading case on the subject is Utah Power & Light Co. v.
United States, 243 U. S. 389 (1917). The weight of authority prior
to that case was to the effect that the right-of-way clause of section
2339 had not been superseded and that subsequent right-of-way acts
were n pari materia. United States v. Utah Power & Light Co.,
208 Fed. 821, 823 (1913). And since the Supreme Court's decision
in 1917 it appears to -have been generally assumed, without much
thought or consideration, that the Utah Power & Light case applied
only to power projects. See Annotations to section 661 of title 43
of the United States Code, Annotated. I have not found a case, how-
ever, which has fully considered and decided, in the light of the
Supreme Court's decision in that case, the question of whether ol
not the right-of-way clause of section 2339 has been superseded witl
respect to rights-of-way for projects other than electric power -

* - projects.
* In the Utah Power & Light case the company attempted to rely

- upon section 2339, as supplemented by section 2340,2 to support its
claim to rights-of-way for dams, reservoirs, etc., used for the purpose
of generating electric power. The Government lands upon which
the dams and reservoirs were constructed were within a national
forest reserve. Part of -the company's works was constructed before
and part after the reservation was created, but all were constructed
after 1896 and nearly all after, 1901. The Government contended
of course, that either the act of 1896, covering rights-of-way for
power purposes, or the act of 1901, covering rights-of-way for all
beneficial uses, or both, had superseded the right-of-way clause of
section 2339. The Supreme Court upheld the Government's con
tentions, ruling as follows (243 U. S. 389, 405, 406, 407, 410, 411)

2 "Ali patents granted, or pre-emption or homesteads allowed, shall be subject to any
vested and accrued water-rights, or rights to ditches and reservoirs used in connection
with such water-rights, as may have been acquired under or recognized by the preceding
section." Rev. Stat., see. 2340.
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The next position taken by the defendants is that their claims are amply
sustained by sees. 2339 and 2340 of the Revised Statutes, originally- enacted in
1866 and 1870. By them the right of way over the public lands was granted
for ditches, canals and reservoirs used in diverting, storing and carrying water
for "mining, agricultural, manufacturing and other purposes." The extent of
the right of way in point of width or area was not stated and the grant was
noticeably free from conditions. No application to an administrative officer
was contemplated, no consent or approval by such an officer was required, and-
no direction was given for noting the right of way upon any record. Obviously-
this legislation was primitive. At that time works for generating and distrib-
uting electric power were unknown, and so were not in the mind of Congress.
Afterwards when they came into use it was found that this legislation was
at best poorly adapted to their needs. It was limited to ditches, canals and
reservoirs, and did not cover power houses, transmission lines or the necessary
subsidiary structures. In that -situation Congress passed the Act of May'14,
1896, c. 179, 29 Stat. 120, which related exclusively to rights of way for electric
power purposes, * *

* * i * : * . * * * : * :

We regard it as plain that this act superseded. secs. 2339 and 2340 in so far
as they were applicable to such rights of way. It dealt specifically with that
subject, covered it fully, embodied some new provisions and evidently was de-
signed to be complete in itself. That it contained no express mention of ditches,
canals and reservoirs is of no significance, for it was similarly silent respecting

: power houses, transmission lines and subsidiary structures. What was done
was to provide for all in a general way without naming any of them.

As the works in question were constructed after secs. 2339 and 2340 were
thus superseded, the defendants' claims receive no support from those sections.

* * :* * V * : - * *

In the oral and written arguments counsel have given much attention to the
Act of February 15, 1901, c. 372, 31 Stat. 790. On the part of the Government
it is insisted that the comprehensive terms of the act and its legislative history
conclusively show that it was adopted as, a complete revision of the confused
and fragmentary right-of-way provisions found in several earlier enactments,

* including those already noticed, but this- need not be considered or decided
now beyond observing that the act obviously superseded and took the place-
of the law of May 14, 1896, supra. The act empowers the Secretary of the
Interior, "under general regulations to be fixed by him," to permit the use of
rights of way through the public lands, forest reservations, etc., for any one
or more of several purposes, including the generation and distribution of electric
power, carefully defines -the extent of such rights of way and embodies pro-
visions not found in any of the earlier enactments. I * *

Much is said in the briefs about several congressional enactments providing
or recognizing that rights to the use of water in streams running through the
'public lands and forest reservations may be acquired in accordance with local
laws, but these enactments do not require particular mention, for this is not
a controversy over water-rights but over rights of way through lands of the
United States, which is a diff erent matter and is so treated in the right-of-way

* acts before mentioned. [Italics-supplied.]

Obviously, the Court limited its decision to electric power purposes
because rights-of-Iway for such purposes were the-only ones at issue.

:35
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But the reasoning of the Court is persuasive that the right-of-way
clause of se6tion 2339, which the Court held had been superseded
in so far as ditches, canals and reservoirs for electric power were
concerned, must also be held to have been superseded as to rights-
of-way for canals, ditches and reservoirs for all purposes.

Let us examine, in the light of the Court's decision, the several
right-of-way acts which were intended to be brought together and
harmonized by the 1901 act. First, let us consider the permissive-
use act of 1895 and its amendments. . The act of January 21, 1895
(28 Stat. 635, 43 U. S. C. sec. 956), provides:

That the Secretary of the Interior be, and hereby is, authorized and empow-
ered, under general regulations to be fixed by him, to permit the use of the
ight ofv way through the:public lands of the United States, not within the limits

of any park, forest, military or Indian reservation, for tramroads, canals or
reservoirs to the extent-of the ground occupied by the water of the canals
and reservoirs and fifty feet on each side of the marginal limits thereof; or
fifty feet on each side ofthe center line of the tramroad, by any citizen or any
association of citizens of the United States engaged in the business of mining
Or quarrying or of cutting timber and manufacturing lumber. [28 Stat. 635.1.

The act of May 14, 1896 (29 Stat. 120, 43 U. S. C. sec. 957); which
amended the 1895 act and which was held by the Supreme Court
to have superseded the right-of-way clause of section 2339, and which
was in turn held by the Court to have been superseded by the act of
1901, provides:

That the Secretary of the Interior be, and hereby is, authorized and empow-
ered, under general regulations to be fixed by him, to permit the use of right
of way: to the extent of twenty-five feetj together with the use of necessary
ground, not exceeding forty acres, upon the public lands and forest reservations
of the United States, by any citizen or association of citizens of the United
States,for the purposes of generating, manufacturing, or distributing electric
power.

Section 1 of the act of May 11, 1898 (30 Stat. 404, 43 U. S. C. sec.
956), which also amended the 1895 act, provides:

That the Secretary of the Interior be, and hereby is, authorized and empow-
ered, under general regulations to be fixed by him, to permit the use of right
of way upon the public lands of the United States,. not. within limits of any
park, forest, military, or Indian reservations, for tramways, canals, or reser
voirs, to the extent of the ground occupied by the water of the canals and
reservoirs, and fifty feet on each side of the marginal limits thereof, or fifty
feet on each side of -the center line of the. tramroad, by any citizen or asso-
ciation of citizens of -the United States, for the purposes of furnishing water
for domestic, public, and other beneficial uses. [30 Stat. 404.]

In so far as their effect upon the right-of-way provisions of section
2339 is concerned, the analogy between these three acts appears to
be complete. All are subsequent in time to section 2339; all embody
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new provisions and appear to be designed to cover fully rights-of-
way for the construction of projects for the specific purposes men-
tioned therein; all authorize a permissive use only under regulations
to be prescribed by the Secretary of the Interior; and consequently
all squarely and equally conflict with section 2339, which acknowl-
edges and confirms a vested right in rights-of-way acquired there-
under. It follows that each respectively should be held to have
superseded section 2339. That all three acts have in turn been super-
seded by the, 1901 act does not appear, in the light of the Utah Power
and Light case, open to question

The consequences of a contrary construction that section 2339-has
not been superseded are somewhat startling because: by the terms off
that section a right-of-way vests upon the acquisition of a water right
from State authorities and the construction of a ditch, canal, or
reservoir (United States v. Rickey Land etc. Co., 164 Fed. 496), and
such vested rights-of-way are not ubject to departmental regulation
or, rental charge. Cf. departmental decision in Stanolind Oil and
Gas Company, A. 22537, dated July 29, 1940 (unreported) .* Conse-
quently, it would be unnecessary and unwise for a water right owner
to make application under the 1901 act for a permit to use a right-
of-way which would immediately vest upon the construction of his
ditch, canal, or reservoir. It is true that under the 1901 act he
would probably get the use of a wider right-of-way, but this addi-
tional privilege would by no means compensate him for relinquishing
his right to an easement for a permitted use inasmuch as such use
is subject to rental charge of $ per mile and other governmental
regulations as well as being subject to revocation for reasonable
cause. In brief, it is obvious that the right-of-way provisions of
the two statutes are too conflicting to 'stand together. If the right-
of-way clause of section 2339 has not been superseded and is still
applicable to rights-of-way of this nature, the 1901 act must be
held to be inapplicable and the regulations thereunder unenforceable.
But a holding- to this effect is hardly permissible because under
accepted standards of statutory conStruction the earlier general act
does not prevail over the subsequent specific act covering the same
subject matter.-

This leaves for consideration the more complex problem presented
in connection with the act of March 3, 1891 (secs. 18-21), which, as
amended by section 2 of the act of May 11, 1898, provides for the
'granting of right-of-way eas'ements3 for the construction of ditches,
canals, and reservoirs for purposes of irrigation and purposes sub-

i Decision referred to may be found in the files of the Solicitor's Office.
Cf. Great Northern Raffway Co. v. United States, 316 iU. S. .262. X
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sidiary thereto. In the early cases decided prior to the Supreme
Court's decision in the Utah Power- and Light Co. case it appears
that it -had been held, due to policy considerations, that the 1891
act, as amended, had not superseded the right-of-way clause of
section 2339.

Do these subsequent statutes furnish additional or cumulative rights or
were they intended to entirely displace section 9? [R. S. 2339.] Some light is
thrown on this question by the act of March 3, 1891, granting rights of way
for canals, ditches, and reservoir purposes for irrigation, subject to the filing
of plats with the Secretary of the Interior and his approval thereof, and to
a provision for forfeiture if the ditch or canal be not completed within five
yearm Was section 9 repealed by this act with respect to water rights for
irrigation? This statute grants some rights additional to those granted by
section 9, and is subject to burdensome conditions-to the small irrigator con-
ditions so burdensome as in some cases to preclude the exercise of the right.
If there was any class the government might be presumed to specially favor,
it was the irrigator of land, and yet, if this was a repeal, he was singled out
to be discriminated against. So that at an early date the Land Department
of the government held that this statute was cumulative and did not repeal
section 9 as to ditches for irrigation. Cache Valley Canal Co., 16 Land Dec.
Dept. Int. 192, 196; Silver Lake, etc., Co. v. City of Los Angeles, 37 Land Dec.
Dept. Int. 152; McMillan Reservoir Site, 37 Land Dec. Dept. Int. 6; Lincoln
County, etc., Land Co. v. Big Sandy Reservoir Co., 32 Land Dec. Dept. Int. 463.
And so the courts generally decided. Cottonwood v. Thom, 39 Mont. 115, 101
Pac. 825, 104 Pac. 281; Rasmussen v. Blust, 85 Neb. 198, 122 N. W. 862, 133 Am.
St. Rep. 650; United States v. Lee, 15 N. M. 382, 110 Pac. 607; United States v;
Conrad Investment Co. (C. C.) 156 Fed. 123. In enacting subsequent statutes
respecting power plants Congress must be considered to have taken note of
these holdings. Again, it did not expressly repeal section 9; again, it granted
additional rights subject to specified conditions. These statutes are in par
materia; they are to be construed together and presumptively evidence the
same intent. The weight of authority is that section 9 has not been repealed.
[United States v. Utah Power & Light Co., 208 Fed. 821, 823.]

On appeal to the Supreme Court, as we have already noted, the
doctrine that the right-of-way clause of section 2339 had not been

'superseded by -any of the subsequent right-of-way acts was repudi-
ated. True, the question as to whether the 1891 act had superseded

- said section in so far as it applied to rights-of-way for irrigation'
was not before the Court. Nevertheless, under the rule laid down by
the Court it would appear that the 1891 act superseded the earlier

* enactment as to such rights-of-way. "It dealt specifically with that
subject, covered it fully, embodied some new provisions and evidently
was designed to be complete in itself." Utah Power & LightI Co. v.
United States, 243 U. S. 389, 406.

Furthermore, the 1891 act is repugnant in at least two respects
to the right-of-way clause of section 2339. First, the 1891 act (sec.
19) empowered the Secretary of the Interior to approve or reject
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the. location of rights-of-way since right-of-way easements vested 
thereunder only upon the approval by him of the location maps.
Under section 2339 no consent or approval by a Government official
was required. Secondly, the 1891 act (sec. 20) provides for for-
feiture of any section of the right-of-way not completed within
five years from the date of its location. Such forfeiture would be
of little significance if it were possible for the grantee to proceed
thereafter with the construction of the ditch or canal under section
2339. It follows therefore that the act of 1891, as amended, super-
seded the right-of-way clause of section 2339- as to rights-of-way
over public lands constructed after 1891 for purposes of irrigation
and purposes subsidiary thereto.

The act of 1901, the provisions of which appear to cover rights-
of-way for all beneficial uses of water, including irrigation, is equally
repugnant to section 2339 with respect to irrigation as it is with
respect to electric power. The 1901 act is also repugnant to the
act of 1891 since it grants a permissive use only while the act of
1891 grants an easement. But, as heretofore observed, the Depart-
ment as for a period of approximately 40 years promulgated regu-
lations construing the 1891 act as being in full force and effect not-
withstanding the repugnant provisions of the 1901 act. Moreover,
the Supreme Court of New Mexico in the case of United States v.
Lee et al., 110 Pac. 607, adopted the. Department's administrative
construction as expressed in its rules and regulations and held that
the 1901 act did not supersede the 1891 act. Finally, on March 4,
1917 (39 Stat. 1197, 43 U. S. C. secs. 946, 951), March 1, 1921 (41
Stat. 1194, 43 U. S. C. sec. 950), and May 28, 1926 (44 Stat. 668,
43 U. S. C. sec. 946), Congress amended the 1891 act and thereby
confirmed its full force and. effect throughout its existence. The
language of the amendatory acts leaves no doubt with respect to
this question. For example, section 2 of the amendatory act of
March 4, 1917, provides::

That rights of way for ditches, canals, or reservoirs heretofore or hereafter
approved under the provisions of sections eighteen, nineteen, twenty, and
twenty-one of the Act entitled "An Act to repeal timber-culture laws, and for
other purposes," approved-March third, eighteen hundred and ninety-one, may
be used for purposes of a public nature; and said rights of way may be used
for purposes of water transportation, for domestic purposes, or for the develop-
ment of power, as subsidiary to the main purpose of irrigation or drainage.
[Italics supplied.]

In passing these amendments it must be' presumed that Congress
acted with knowledge of the administrative construction -which had
been placed on the 1891 act and was. fully aware of the Department's 
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practice of approving rights-of-way for 'irrigation purposes under
the provisions of the 1891 act notwithstanding the 1901 act.I Conse-
quently Congress has adopted this administrative construction of
the 1891 act and has confirmed its full application to rights-of-way
for irrigation purposes and subsidiary purposes since its passage
in 1891. Armstrong Paint & Varnish Works v. Nu-Enamel Corp.,
305 U. S. 315, 332; He vering v. R. 'J. Reynolds 'Tobacco ao., 306
U. S. 110, 115; Xurphy Oil Co. v. Burnet, 287 U. S. 299, 307. It
follows that the 1901 act has no application to irrigation and rights-
of-way for purposes of irrigation and purposes subsidiary thereto
can only be acquired under the 1891 act, as amended. See 43 CFR
244.10-244.17, 244.32.

In my opinion, therefore, the ight-of-way clause in section 2339
of the Revised Statutes has been entirely superseded by subsequent
statutes* as follows:

1. For purposes of irrigation and purposes subsidiary thereto. By the act of
March 3, 1891 (sees. 18-21, 26 Stat. 1095, 1101), as amended.

2. For purposes of mining, quarrying or cutting timber and manufacturing
lumber. By the act of January 21, 1895 (28 Stat. 635). This act in turn was
superseded by the 1901 act.

8. For purposes of generating, manufacturing or distributing electric power.
By the act of May 14, 1896 (29 Stat. 120). This act in turn was superseded
by the 1901 act.

4. For purposes of furnishing water for domestic, public, and other beneficial
uses. By section 1. of the act of May; 11, 1898 (30 Stat. 404). This act in turn
was superseded by the 1901 act.

5. For all purposes eccept irrigation and purposes subsidiary thereto. By
the act of February 15, 1901 (31 Stat. 790).

MY opinion has also been requested 'as to. whether persons -who
construct ditches, canals or reservoirs upon public lands without
compliance with departmental regulations pertaining thereto are in
trespass. It follows as a corollary from my conclusions with respect
to the main question that persons or associations who construct
ditches, canals or reservoirs upon public lands without permission
and without comrpliance with the appropriate departmental right-
of-way regulations ae in trespass and that. rights-of-way can no:
longer be acquired as against the United States under section 2339
of the Revised Statutes.

* Approved:,
OSCAR L. CHAPMAN,

Assistant Secretary.
* Certain statutes, for example, the act of February 1, 1905 (33 Stat. 628; 16 lU. S. WC.

sec. 524), pertaining to rights-of-way for municipal, mining, and milling purposes 'within
national forests, have modified these statutes to some extent but none of them has rew
enacted or revised section 2339, Revised Statutes.
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DELINQUENT OPERATION AND MAINTENANCE.'CHARGES ON
FLATHEAD INDIAN IRRIGATION PROJECT

Opinion, July 27,1 1942 -
INXAN IRRIGATION' PROJECTS-OPERATION AND MAINTENANCE- ASSESSMENTS-

LIENS-INTEREST PENALTY-25 CFR 100.8.
The departmental operation and maintenance assessments constitute a first

lien in favor of' the United States, and delinquencies in the payments of
the assessments are properly subject to the interest penalty provided by
25 CFR 100.8.

(COHIN, Acting iSolictor:

My opinion has been requested-
* * * as to whether the uncollected portions of the 'annual departmental
assessments against lands of these Irrigation Districts [Mission, Jocko Valley
and Flathead Irrigation Districts of the Fliathead Indian Irrigation Project,
Montana] constitute'a first lien in favor of the United States against the
lands for which the paymbnts are delinquent under the provisions- of the Act
of March 7, 1928 (45 Stat. 210) also whether such delinquencies are subject
to the penalty as provided'in CFR Title 25,' Section 100;8.

It is my 'opinion that the' annual departmental assessments do
constitute a;first lien in favor of the United States against the lands
for which the payments are delinquent and that such delinquencies
are properly subject to the interest penalty provided by25 CFR 100.8.

The United States, through the Bureau. of Reclamation, of the
Department of the. Interior, originally' built the ditches, flumes and
other irrigation works that supplied the Flathead Irrigation Project,
Montana. In 1924, the operation and maintenance of this irrigation
system were transferred to the United States Indian Irrigation
Service of the Department of the Interior. This Service has been
responsible for several million dollars worth of construction on this.
project. The Flathead Indian Irrigation Project, Montana, now
operates aid' mainta-ins this 'irrigation system. Most of the indi-
vidual non-Indian landowners 'served" by this' irrigation project
-organized 'themselves into districts under the law's of Montana.
These 'are te Mission, Jocko Valley and' Flathead districts. Other
non-Indian owners. deal directly with the project administration
which assesses their individual lands and, collects the individual
assessments.' ' ' ' ' ' -

The organized districts under statutory authority of' the act of
May10,. 1926 (44 Stat. 464), the act of March 7, 1928 (45 Stat. 210),
and other legislation 1 have'made contractst with the United: States

'Act of April 23, 1904 (33 Stat. 302); May S, 1916 (39 Stat. 140) g May-10, 1926
(44 Stat. 464, 466) ; January 12, 1927 (44 Stat. 945) ; March 7, 1928 (45 Stat. 212, 213)
March 4, 1929 (45 Stat. 1574,- 1639); May 14,' 1930 (46 Stat. 291); iFebruary- 14, 1931
(46 Stat. 1127).,- March 4, 1931 (46 Stat. 1567) ; April 22, 1932 (47 Stat. 101); Feb-
ruary 17; 1933 (47 Stat. 830); May' 9, 1935 (49 Stat.' 176, 187); June 18, 1940 (54
Stat. 420) ; June 28, 1941 (55 Stat. 318).

692959-48-9i
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of America acting by the Secretary of the Interior. Under these
contracts the project administration makes up a lump sum assess-
ment -against all lands within the district for construction and for
operation and maintenance charges.. The assessment of the district
by the project is the act of the Secretary of the Interior. The con-;
tracts between the United States and each of the above-mentioned
districts provide:

Operation and maintenance charges not consolidated with construction
charges as hereinabove provided for shall be paid as now provided by law and
by rules made or to be made thereunder by the Secretary of the Interior.
Operation and maintenance charges shall be determined and apportioned by
the Secretary of the Interior, and in apportioning the same, the said Secretary,
if he deems it wise, may make different charges for lands in different parts
of-the.project o* * * r for any part thereof.2

After the United States has levied: the assessment against the
district, the district: makes up the assessmeints against the individual
landown'ers and adds thereto an amount to cover the cost of the
administration of the district. The contracts provide:

Each of the said Irrigation Districts promises and agrees that it will levy
annual assessments against the lands within its borders, designated by the
Secretary of the Interior as assessable as hereinabove provided, in such
amounts that the total thereof shall not be less than the aggregate amount
of the obligations due or estimated by the Secretary of the Interior or his
agents to become due the United States, and from time to time as occasion
may require will cause to be done whatever may be legally necessary to be
done by it or its officers and agents in order to procure and insure in each
year the due assessment, levy and collection of an amount sufficient to dis-
charge all obligations of this: contract, and will comply promptly with all the
provisions of. the laws of the State of Montana for the assessment,- levy
and- collection of taxes necessary to carry out this contract.2

The individual assessments are collected by the county in the same
way that county taxes are collected.

The assessments for operation and maintenance charges levied by
the United States. against these irrigation districts are made on the

2 The original contracts (supplementary contracts are not cited in this opinion) between
the United States and the irrigation districts are as follows:

Flathead Irrigation District contract dated May 12, 1928, approved November 24,
1928, found in Office of Indian Affairs file No. 29485-1921, part 4, Flathead file No. 377.

Mission Irrigation District contract dated: March 7, 1931, approved April 21, 1931,
found in Office of Indian Affairs file 29485-1921, part.9, Flathead file No. 377.

Jocko Valley Irrigation District contract dated November 13, 1934, approved Fb-
:ruary 26, 1935, found in Office of Indian Affairs file 29485-1921, part 11, Flathead file
No. 377.
Citations for these contracts will hereafter be made as follows: (above quotation)

Flathead contract, item 15, p. 16; Mission contract, item 19, p. 13; Jocko contract,
item 26, p. 16.

2 Flathead contract, item 17, p. 17; Mission contract, item 21,_p. 13; Jocko contract,
item-28, p. 17.
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basis of estimates of cost determined well in advance of the irrigation
season and according to the contracts must be paid in advance, of
each irrigation season.4

Some time after the irrigation season is over the project is able
to determine the actual amount spent in operating and maintaining
the irrigation works for that season. If this amount is greater or
less than the' estimate upon which the assessments were based, an
adjustmen& is madein the assessments for the following season or
perhaps the adjustment is spread over several seasons. Over a

period of time an attempt is made to keep assessments for operation
and maintenance approximately equal to actual costs.

There is no question but that the United States has a first lien
by, statute for construction, operation and maintenance costs. The
act of May 10, 1926 (44 Stat. 465), provides:-
-* * * Provided frther, That all construction, operation, and maintenance
costs, except such construction costs on the Camas Division held and treated
as a deferred obligation herein provided for, on this project shall be, and are
hereby, made a first lien against all lands within the project, which lien upon
any particular farm unit shall be released by the Secretary of the Interior
after the total amount charged against such unit shall have been paid, and
a recital of such lien shall be made in any instrument issued prior to such
release by the said Secretary. The contracts executed. by such; district or
districts shall recognize and acknowledge the existence of such lien: * *

[Italics supplied.]

The act of March 7, 1928 (45 Stat. 210), provides:
: - *; Provided further, That the costs of irrigation projects and of

operating and maintaining such projects where reimbursement thereof is re-
quired by laws shall be apportioned on a per acre basis against the lands under
the respective projects and shall be collected by the Secretary of the Interior
as required by such law; and any unpaid charges outstanding against such
lands shall constitute a first lien thereon which shall be recited in any patent
or instrument issued for such lands. [Italics supplied.] 

This statutory lien is further established by the provisions of
the contracts between the United States and the irrigation districts
which provide:

* *; * All construction, operation and maintenance costs, except such con-
struction costs on the Camas Division held and treated as a deferred obligation
herein provided for, on said project, shall 'be and are hereby made a first
lien against all lands within the project, which lien upon any particular farm
unit shall be: released by the Secretary of the Interior after the total amount
charged against such unit shall have been paid, and a recital of such lien
shall be made in any instrument issued prior to such release by the said Secre-

:Fiathead contract, item 13, p. 13; Migsion contract, item 15, p. fO;-Jocko contract,
item 19, p. 11.
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tary. The said districts do hereby recognize and acknowledge the existence of
such lien ** .' -:

The contracts also provide:

.The United States retains in full force all obligations and liens, of, against
or upon all and anyj lands in said project whether contained in any of said
Districts' or 'not, and- of and against the owners thereof for. construction and
operation and maintenance charges, which it has by virtue' of any and all laws,
contracts or agreements heretofore made, or otherwise, and retains and shall
have the full right, to enforce the same by shutting off water or otherwise
as it shall see fit.6

Although it is clear that the United States has both a statutory
and contract first lien for construction, operation and maintenance
costs, the problem arises that'if the United- States attempts to fore-
close its lien and collect, its assessments, it is met with the contention,
that the assessments for:. operation and maintenance are not and
cannot be the basis of a lien since they are nade up in advance of
the irrigation, season and are estimates of cost. The real question
to be determined, however, in this opinion is whether the basis of
the lien for'operation and maintenance charges is the'assessment
made by the.:Secretary of the Interior pursuant to authority vested
in him by Congress, which is an estimate of cost made annually ' in

.advance of each irrigation season, or whether the actual expenditures
for such season which can only be determined definitely-after the
irrigation season is over are the true costs and therefore the basis
.of the lien of the United States.

The annual order~ of the Secretary of the Interior fixing the
assessment is the basis, of the lien. The assessment of necessity is
based on estimates of 'the cost of the operation and maintenance of
the project for a particular year. The cost may include inventory,
depreciation of machinery and equipment, and-expenditure of money
appropriated by Congress or authorized by Congress from collec-
tions' from the water users. The assessment representing cost of:
operation and maintenance is not' based solely on -collectiohs as indi-
cated' by the districts. In fact the Secretary's estimates are not
dissimilar to the sums making up the county and State tax tolls.
Where a county 'or State failed to collect all of the assessed taxes,
so that their budgets 'could 'not be carried out, it would hardly be
contended that the.taxes were valid liens on the property.taxed only
to the extent of the actual expenditures by the county and State.

Flathead contract, item 14, p. 14; Mission contract, item 16, p. 11:; Jocko contract;
item 20, p.. 12.

"Flathead contract, item 8, p. 7; Mission contract, item.10, p. 8; ocko contract,:item
14, p. 9.
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In addition to the foregoing, the contracts between the United
States and the districts provide: 

E ach of the said Irrigation Districts. promises and agrees that, it will
levy annual assessments . e * in such amounts that the total thereof
shall not be less than the-aggregate amount of the obligations due or estimated
by the Secretary of the: Interior or his agents to become due the United
States * * *7 [Italics supplied.]

The contracts further provide:
and Operation,,and maintenance charges not consolidated with construction
charges, as hereinabove provided for shall be paid as now provided by law
and by rules made or to be made thereunder by the Secretary of the In-
terior * * *7--7 :f:X;uSD 

Although neither the statutes nor the contracts, define "cost" the
contracts clearly contemplate following ther estahlished practice and
existing rules under which the amount levied as an assessment is to
be estimated and paid for in advance of the- irrigation season. The
district 'therefore accepted this practice. The contracts make no
provision for any readjustment on the basis of expenditures. In
fact, in one provision of the contracts noted on pages 43 and 44, above,
the term charges is used instead of costs, as though the words were
interchangeable. .

The expenditures by the project for any. fiscal year are limited by
law to actual collections. The Appropriation Act of June 18, 1940
(54 Stat. 406, 420), for the fiscal year ending June 30, 1i941 is
typical:
* * *'' ' expenditures shall not' exceed the; aggregate receipts covered into
the Treasury in accordance with section 4 of the Permanent Appropriation
Repeal Act, 1934; * *

As has 'already been pointed out, expenditures do not' necessarily
represent costs for a particular year. If the collections ae delin-
quent it may mean that some things that should have been done
for a particular season may not be performed. The estimated assess-
ments' of necessity more nearly represent actual costs because they
take into consideration depreciation on equipment and the use of
inventories which may have, been purchased in a prior year but not
then carried into costs because the equipment or supplies were not
actually used during the particular year-when purchased. Further-
more, from season to season adjustments are made so the assessments
over a period are equivalent to true costs.

7 Flathead contract, item 17, p. i; Mission contract, item 21, p. 13; Jocko contract,
Item 28, p.17.

-s Flathead contract, item 15, p. 16 ;! Mission contract, item 19, p. 13; Jocko contract,
item 26, p. 16.



46 IECISIONS OP PtHf DVPAR1MENT1 Or PHFE INThRIOR [. L .

It is argued that the United States does not have a lien for op-
eration and maintenance charges on the Flathead Irrigation project
because the principal- portion of the money for operation and main-
tenance-comes from the-collections from the landowners rather than
from the United States Treasury. The United- States operates the
project.' The collections received represent the payments of a debt
due the United States for a service performed for all of the land-
owners of the project and any unpaid assessments are accordingly
a proper basis for a lien in favor of the United States. The pay-
ment of these assessments when received becomes the funds of the
United States and it is necessary before the project can spend them
that the expenditure be authorized by appropriation. The Appro-
priation Act for the fiscal year ending June' 30, 1941, act of June 18,
1940 (54 Stat. 406, 420), provides:

For operation and maintenance of the irrigation- and power systems on the
Flathead Reservation, Montana, $7,000, reimbursable, together with $120,000
(operation and maintenance collections) and $80,000 (power:revenues), from
which amounts of $120,000 and $80,000, respectively, expenditures shall not
exceed the aggregate receipts covered into the. Treasury in accordance with
section 4 of the Permanent Appropriation Repeal Act, 1934;. in all, $207,000.

The second question of the opinion remains. This is the ques-
tion of the legality of the interest penalty provided for in 25 CFR
100.8, which states that-
100.8. Penalty for nonpayment of assessment. All assessments duly author-
ized shall be paid on the due date to the properly designated officer of the
Indian Irrigation Service at St. Ignatius, Montana, and on all such assess-
ments not paid on the due date the irrigation district shall pay a penalty at
the rate of 6 per centum per annum during the period of delinquency.

The contracts between the United States and the irrigation districts
provide that the operation and maintenance charges should be paid
as provided by law and by rules made and to be made thereunder
by the Secretary of the Interior. 9 At the time these contracts were
.executed the above regulation or a similar one was in force and
effect and the parties to the contract therefore accepted such
practice.

Further, the contracts provide that the United States "shall have
the full right to enforce [its liens and obligations] by shutting off
water or otherwise as it shall see fit." :' [Italics supplied.] The
contracts also provide specifically that'the right to refuse to de-

DFlathead contract, item 15, p. 16; Mission contract, item 19, p. 13; Jocko contract,
Item 26, p. 16.

'IFlathead contract, item 8, 5. 7; Mission contract, item 10, p. 8; Jocko contract,
item 14, p. 9.
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liver water is not an exclusive remedy "and shall not in any manner
hinder the United States from exercising any other remedy to en-
force collection of any amount due" under the contracts.11

The imposition of a 6 per cent interest charge against delinquent
irrigation charge payments has been the regular administrative
practice of the Indian Irrigation Service on this project and on all
other projects for many years.

One of the most effective methods of enforcing the payment of
obligations to -the United States is the imposition of an interest
penalty on delinquent payments. This is made all the more neces--
sary by the statutory provision that expenditures cannot exceed
collections. Therefore, it seems that this provision has been agreed
to by the districts and is a necessary measure for the proper opera-
tion of the project.

The departmental decision of November 15, 1921 (48 L. D. 475);
is not applicable. It holds that the Secretary of the Interior did
not have authority to impose an interest penalty upon landowners
in the Flathead Reservation under authority of the acts of August
13, 1914 (38 Stat. 686),.6r February 14, 1920 (41 Stat. 408). The
opinion was rendered before the Flathead irrigation system was
transferred from the Reclamation Service to the Indian Irrigation
Service. Most important, however, there was at that time no ac-
ceptance of the practice by contract between the United States and
the landowners represented by their districts.

Approved:
OscAi L. CHAPMAN,

Assistant Secretary.

AUTHORITY TO IMPOUND DOMESTIC ANIMALS TRESPASSING IN
NATIONAL PARKS

Opinion, August 4),1942

SECRETARY OF THE INTERIOR-NATIONAL PARK SERVICE-NATIONAL PARKS AND
MONUIMENTS-REGuILATIONS-IMPOUNDING AND SALE OF TRESPASSING Do-
MESTIc ANIMALS-CONSTITUTIOqAL LAW-FEDERAL "POLICE POWER" OVER
LANDS OWNED BY THE UNITED STATES.

The Congress may provide for the impounding and sale of domestic animals
trespassing on Federal lands in the exercise of its "police power" pursuant
to Article IV, section 3 of the United States Constitution. In authorizing
the Secretary of the Interior to "protect" and "preserve" and regulate the

'Ilrllathead. contract, item 19, p. 18; Mission contract, item 23, p. 14; Jocko contract,
Item 30, p. 17.
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"use" of parks and monuments in the act of August 25, 1916 (39 Stat.
35, 16 U. S. C. secs. 1-8), Congress has impliedly empowered the Secretary

to. prescribe regulations designed to provide for the impounding; and sale
of domestic animals trespassing on park and monument areas.

COHEN, Acting Solicitor: 

My opinion has been asked on the question whether, regulations
may be promulgated for, the areas administered by the National
Park Service- which: would authorize the: impounding and sale or
destruction of trespassing domestic, animals. In asking this ques-
tion the National Park Service calls attention to regulations
approved December 19, 1940, applicable to the areas under the juris-
diction of. the Fish and Wildlife Service (50 CFR 12.16), and sug-
gests that the reguations it has in mind for the park and monument
areas are comparable to the Fish and Wildlife regulations. The
latter provide in effect that trespassing .domestic animals may be
impounded and disposed. of-in accordance with applicable State
statutes, and that in the absence of such statutes, upon notice.to
the owners and failure to redeem by. payment of expenses for cap-
turing, advertising pasturing,. feeding. and impounding, and any
property damage, the officers are to sell the animals at a public sale,
or privately sell, or otherwise dispose' of them, if no public sale is
effected.*

It is my opinion that the Secretary probably has authority to
promulgate such regulations for the park and monument areas, but
since the matter is not free from doubt and involves the taking of
private property. by Government officers who may be held liable'in
damages: should the courts hold their actions unauthorized, the
National Park Service may prefer to request legislation' specifically
authorizing this procedure.-

Clearly, the Congress may provide for the procedure as an ex-
ercise of its "police power" over lands owned by the United States,
pursuant to Article IV, section 3 of the- Constitution, which pro-
vides that "Congress shall 'have power to dispose of and make all
needful rules and regulations respecting the territory or other prop-
erty belonging to the United States." Camfield v. United States,
167 U. S. 518; Utah Power & Light Co. v. United States, 243 U .S.
389; atwton v. Steele, 152 U. S. 133. Congress, however, has not
itself provided an impounding procedure for parks iand monuments,
nor has it specifi6ally authorized the Secretary of the Interior to do

i The National Park Service refers to the Slicitor's Opinion dated October 18, 1934
(Mf. 27748). This opinion did not purport to cover the question noW raised since the.
regulations then in existence did not provide for the sale or destruction of trespassing
animals, and such regulations were not proposed,
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so. The question then is whether it may reasonably be said to be
impliedly authorized by the statutes which in general terms pre-
scribe the powers and functions of the Secretary of the Interior
and the Director of the National Park Service.

Section of the act of August 25, 1916' (39 Stat. 535,16 U. S. C.
sec. 1), provides that the National'Park Service "shall promote and
regulate the -use' of the Federal areas known as national parks,
monuments, and reservations hereinafter specified by such means
and measures as conform to the fundamental purpose of the said
parks, monuments, and reservations, which purpose is to conserve
the scenery and the natural and historic objects, and the wildlife
therein and to provide for the enjoyment of the same in such man-
ner and by such means as will leave them unimpaired for the en-
joyment of future generations." By section 2 of this act (16 U. S. C.
sec. 2), the Director of the National Park Service, under the direc-
tion of the Secretary of the Interior, is charged with "the super-
vision, management,and control" of the several national parks and
national monuments. Section 3 of the act (16 U. S. C. sec. 3),
provides that "the Secretary of the Interior shall make and publish
such rules and regulations as he may deem necessary or proper for
the use and management of the parks, monuments, and reservations
under the jurisdiction of the National Park Service." Section 3
of the act also authorizes the Secretary to "provide in his discretion
-for the destruction of such animals and of such plant7 life as may
be detrimental to the use of any of said parks, monuments, or reser-
vations," and "under such rules and regulations and on such terms
as he may prescribe, grant the privilege to graze live stock within
any national park, monument, or reservation herein referred to-
when in his judgment such use is not detrimental to the primary
purpose for which such park, monument, or reservation was created,
except that' this provision shall not apply to the Yellowstone
National Park."

-It is clear that by the foregoing enactments Congress intended to
grant to the Secretary of the' Interior the power'to make all regula-
tions necessary for the preservation and protection of the national
parks, monuments and reservations entrusted to his control and
jurisdiction. -He is, moreover, expressly authorized to "regulate the
use of" these areas, particularly with regard to, destructive animals
and grazing live stock. Such a grant of power is valid. United
States v. rimaud, 220 U. S. 506.

The presence within the national parks and national monuments
of trespassing domestic animals is clearly detrimental and injurious
in that their grazing impairs the natural features of the areas and
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is an unauthorized and unregulated use of Federal property. In.
such circumstances, the Secretary is empowered to prescribe regu-
lations designed to abate this evil in the performance of his duty
to "protect" and "preserve" and regulate the "use" of the park and
monument areas, if reasonable and not inconsistent with or pro-
hibited by law. Sections I and .3, act of August 25, 1916, spra;
Maryland Casualty Co. v. United States, 251 U. S. 342, 349; United
States v. Horehead, 243 U. S. 607, 613, 614.

The proposed regulations will provide a procedure for impound-
ing and disposing of animals found trespassing on national parks
and monument areas. Owners of livestock will thus be admonished
to restrain their animals from trespassing on the areas in question,
and to remove them immediately if they do. They will provide, a
method to be followed in gathering and removing trespassing ani-
mals from the areas in question, impounding them, notifying the
owners and giving them an opportunity to recover the animals after
paying the damages and the expenses of impoundment, and if not
so recovered, the animals may be sold -or otherwise be disposed of.

Such regulations are, in my judgment, reasonably related and
adapted to the preservation, protection and use of the parks and
monuments, and I know of no law with which they are inconsistent
or which prohibits their adoption. Hence, the courts would prob
ably hold them valid. t e t c w prob-

This conclusion is supported by rulings and decisions rendered in
connection with similar regulations promulgated by the Secretary
of Agriculture for the national forests. See 36 CFR 261.13. In
promulgating these' regulations the Secretary of Agriculture relied
on the powers granted to him by Congress to preserve the forests
from destruction and to regulate their occupancy and use (16 U. S. C.
sec. 551), which are substantially the same as those granted to the
Secretary of the Interior over parks and monuments. These forest
impoundment regulations have been held valid by the Solicitor of
the Department of Agriculture and by the courts. Solicitor's letter,
August 19, 1925, to Assistant to Solicitor of Department of Agri-
culture;* United States of America v. Dodd L.. Grier et al., Equity
No. 130 Prescott, District Court of United States for District of
Arizona, Northern Division, final decree, July 2, 1929; of, United
States v. Oirley, 279 Fed. 874, 876.
- Moreover, the like regulations relating to areas under the juris-

diction of the.Fish and Wildlife Service (50 CFR 12.16), which are
based on a similar grant of power, were approved by the Solicitor's

L Letter referred to may be found in the files of the:Solicitor's Office.
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Office prior to their approval by the head of the Department on
December 19, 1940.

However, in prescribing payment by the owners of trespassing
animals of expenses and damages and providing for the sale or other
disposal of such animals, the regulations proposed by the National
Park Service are not limited to the recovery by the United States
of the actual damage, but by providing for the destruction, sale, or
other disposition of the trespassing animals in effect prescribe a
penalty. The Supreme Court has held that penalties may only be
provided for by Congressional enactment. United States v. Eaton,
144 U. S. 677, 687, 688; United States v. Grimaud, 220 U. S. 506,
519. While these cases relate to criminal penalties as such, it may
conceivably be argued that the principle applies to the penalty of
these regulations. In answer to this, however, it can be said that
the penalty aspect of the regulations would only exist as a neces-
sary incident of their primary purpose, which would be the estab-
lishment of a method of disposal of trespassing animals, required
for the protection and preservation of the parks and monuments.
Also, the fact that the owners of trespassing animals have an op-
portunity under the regulations to recover these animals, and would
only forfeit them in the event they fail to exercise this right, in a
sense imparts a voluntary character to the forfeiture.

Although I think it unlikely that they will do so, if the courts
should hold the proposed regulations invalid, they may also hold
the Federal officers enforcing them personally liable to the owners
of the animals. See B elknap v. Schild, 161 U. S. 10, 18; Philadelphia
Co. v. Stiimson, 223 U.; S. 605, 619, 620. While I am of the opinion,
therefore, that the proposed regulations are authorized and valid, I
suggest that if the National Park Service officials desire to avoid
the risk of personal liability, Congress be requested to enact legis-
lation which will specifically provide for the procedure contemplated
by the proposed regulations.

Approved:
ABE FORTAS,

Under Secretary.
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THE EFFECT OF COUNTY ZONING ORDINANCES ON LAND ACQUIRED
BY THE UNITED STATES IN TRUST FOR INDIANS

Opinion, August 8, 1942

ZONING ORDINANOES-INDIAN LANDS-EXEMPTION OF INDIAN LANDS FROM LOCAL
ORDINANCE.

Zoning is a proper exercise of the police power of a municipality, county
or State. The courts: have uniformly held that the United States may
perform its functions without conforming to State, county or municipal
police regulations. Land acquired by the United States in trust for
Indians is, in.effect, land of the United States. Zoning ordinances do not
affect such lands.

COHEN, Acting Solicitor:

In accordance with the request from the Office of Indian Affairs
an examination has been made of the title data relating to 1.75 acres
of land,. more or less, Tract No. 28, Cloquet and Sawyer Tribal
Funds project in Carlton County, Minnesota.

Carlton County, Minnesota, passed a zoning ordinance approved
May 7, 1940 (entry 23 of the abstract), which provides that no build-
ing or structure shall be erected, occupied or used by any person or
persons as an established home or with intent to establish a home
therein in any restricted district unless such home is necessary for
use and is used solely in connection with a mine, quarry, gravel pit,
hydro dam, private dam, flowage area, transmission line or sub-
station.

The Land Field Agent reports it is not anticipated that the land
under consideration will be used as home -sites; however, since at
some future date, the Indian Office might desire to use the land for
home sites, the question arises as to whether this zoning ordinance
affects the land under consideration after its acquisition by the
United States. The lands proposed for purchase by the United
States are affected by this ordinance. Zoning is a proper exercise
of the police power of a municipality, county or State. Pearsall v.-
Great Northern Railway Co., 161 U. S. 646.

The courts have uniformly held that, the United States may per-
form its function without conforming to the police regulations of a
State, and that when the exercise of the State police power inter-
feres with the performance of a proper governmental function of
the United States, the State. police power must give way. James
Stewart and Co., Inc. v. Sadrakula, 309 U. S. 94; Oklahoma City v.
Sanders, 94 F. (2d) 323; James v. Dravo Contracting Co., 302 U. S.
134. One of the leading cases on, this subject is Arizona v. Cali-
fornia, 283 U. S. 423, 51 Sup. Ct. 522. The United States constructed
a dam. Certain State regulations required a submission of plans
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and specifications for the building of dams to the State engineer for
approval. The Secretary of the Interior did not comply with these
State regulations. In passing upon this point the court said:

If Congress has power to authorize the construction of the dam and reservoir
Wilbur is under n obligation to submit the plans and specifications to the
State engineer for approval.

The court cited Johnson v. Maryland 254 U. S. 51, 41 Sup. Ct. 16;
and Hunt v. United States, 278 U. S. 96, 49 Sup. Ct. 38, in support
of this fundamental principle.

In Oklahona City v. Sanders, 94 F. (2d) 323, the Circuit Court
of Appeals held that municipal ordinances relating to licenses, bonds
and inspections do not apply to a contractor building a low-cost
housing project for the United States on land owned by the United
States within the State of Oklahoma.

- For a discussion of the conflict of the police power of the State
with the interests of the Federal Government see Note in 7 Tex.
L. Rev. 471. The case'of Hunt v. United States, supra, is reviewed
in this Note. The facts in this case were that deer became so plenti-
ful in the Kaibab National Forest that they overbrowsed upon. and
killed valuable young trees. The district forester acting under an

- order of the Secretary of Agriculture killed large numbers of the
deer and shipped them out of the forest. This action was necessary
-to protect the forest. State officers acting under a game law of the
State of Arizona sought to prevent the execution of the order and
the United States brought suit for an injunction to restrain the of-
ficers from interfering with the district forester. It was held that'
the injunction should -issue and that- in case of a conflict between
the police power of the State and the interests of the'Federal Gov-
ernment, the latter should prevail. See also MeCulloch v. Maryland,
4 Wheat. 316; Utah Power & Light Company v. United States, 243

'U. S. 389; and Panhandle Oil Co. v. Mississippi, 277 U. S. 218.

In United States v. 4,450.721 acres of land, Clearwater County,
State of Minnesota, 27 F. Supp. 167, the court had before it the
question of the right of the United States to condemn land owned

-by the State and dedicated to a public use. The State of Minnesota
had set the land apart as a hunting preserve. The United States
desired to acquire the land for the Indians as a wild rice reserve.
The United States attempted first to purchase the land from the
State, and being unable to do so, filed petition to condemn- the land.
The court held that:' '

If the public use of both sovereigns is mainly directed to the aid and assis-
tance of the Indians, the Federal Government has the exclusive duty to look
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after its wards and in carrying out this Federal power, it cannot be restricted
by the State.

The United States is authorized to acquire the lands in question
in trust for the Indians.' Such land is in effect land of the United
States. United States v. Rickert, 188 U. S. 432. The State or county
in the exercise of its police power may not interfere by zoning ordi-
nance or otherwise with any use of this land by the sovereign, so
long as the use thereof is authorized by the laws of the United States.

Approved:

OSCAR L. CIiAPMAN,

Assistant Secretary.

VALIDITY OF PUERTO RICO AUTHORITY LEGISLATION

Opinion, August 10, 1942

CONSTITUTIONALITY OF STATUTES.
Opinions will not be rendered on the constitutionality of a statute unless

statutory duties alleged to be in conflict with constitutional limitations,
are placed upon the Executive department.

CONSTITUTIONALITY OF STATUTES-PUERTO RICo.
Where the constitutionality of certain Puerto Rican statutes has been

* called into question by the Attorney General of Puerto Rico and the Auditor
of Puerto Rico, a Presidential appointee, is in doubt. whether to follow
the said statutes, the Secretary of the Interior may properly advise as .to
the constitutionality thereof, in so far as they bear upon the duties of
the Auditor.

INDEPENDENT GOVERNMENTAL INSTRUMENTALITIES-PUERTO RICO ORGANIC ACT.
Independent instrumentalities of the Government of Puerto Rico may be

exempted from usual forms of auditing without violation of the Organic
* Act of Puerto Rico.

The Puerto Rico Water Resources Authority, the Puerto Rico Transportation
Authority, the Puerto Rico Communications Authority, and the Puerto
Rico Development Company are constitutionally valid independent agencies
not parts of any executive department or bureau.

COHEN, Acting Solicitor:
The-opinion of the Solicitor has been requested on the validity of

various portions of the acts of the.'Puerto Rico Legislature amend-
ing. the'act creating the Puerto Rico Water Resources Authority
and creating the Puerto Rico Transportation Authority,2 the Puerto
Rico Communications Authority 3 and the Puerto Rico Develop-

'Act of April 8, 1942 (No. 19).
2 Actof May T, 1942 (No. 25).
3 Act of May 12, 1942 (No. 212).
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ment Company.4 The request arises from-opinions of the Attorney
General 'of Puerto Rico submitted to the Executive Secretary' and
the Auditor of Puerto Rico in which doubts as to the validity pf
this legislation were expressed, and from the submission to you by
the Auditor of the Attorney General's opinions.

It is. ordinarily the position of this office that a Government of-
ficer ought not to question the validity of an enactment of a legis-
lature after it has received the approval of the Executive; exceptions
to this rule must be limited to cases where duties in conflict with
constitutional limitations are laid upon the Executive department,
and opinions expressed. in such cases should be 'narrowly limited to

the resolution of such particular conflicts.:: Such a position is par-
ticularly appropriate with respect to the 'enactments that are now
before me. . If he has not already 'done so, the Governor will shortly
submit to you for transmission to Congress copies of all laws en-
acted during this session.5 'Congress will then have an opportunity
to annul the statutes under the power which it has reserved for itself
in section 34 of the Organic Act" if it believes them to be invalid or
unwise, to put a definite stamp of approval on them, or to do nothing.
While it is true that Congress' failure to set them aside, will not
save them if they are clearly in conflict with the Organic Act, it
is also true that its failure to do so may be taken as an indication
of its belief that they are valid.8 This rule, which has been enunci-
ated by the courts in cases dealing with private individuals' claims,
is, I believe, even stronger when the problem is one of 'distribution
of governmental' authority and power.

Were it not that the Auditor is a Presidential appointee who,. to
that extent, stands in a somewhat different relation to the Puerto
Rico Legislature from that of an ordinary. Executive officer; and
were it not that the Attorney General's views on the invalidity of
theseacts might lead to unnecessary administrative difficulties I
should doubt whether it' is proper for me to consider, on behalf of
the Auditor, the questions which have been laid before me.9 These
considerations, however, dictate a contrary course. But, with your

A Act of May 11, 1942 (No. 188).
5 Act of March 2, 1917, ch. 145, sec. 23 (39 Stat. 958, 48 U. S. C. sec. 842); act of

March 2, 1917, ch. 145, see. 34 (39 Stat. 961), as revised by the act of February 28,
1929, ch. 364 (45 Stat. 1348, 48 U. S. C. see. 826).

6Suffpra, note 5.
7 Of. Springer v. Philippine Islands, 277 U. S. 189, 209 (1928).
8People of Porto Rico v. .Aterica R. Co. of Porto Rico, 254 Fed. 369, 377 (C. C. A. 1,

1918), cert. denied, 249 U. S. 600 (1919); Gallardo v. Porto Rico Railway Light & Poewer
Co., 18 F. (2d) 918 (C. C. A. 1, 1927) South Porto Rico Sugar Go. v. Munoz, 28 F.
(2d) 820 (C. C. A. 1, 1928).

9AttorneyGeneral to the President, 39 Op. Atty. Gen. 11 (1937).
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* permission, I shall not go any further than is necessary to indicate
my views on those questions which are of particular concern to the
Auditor in the performance of his functions and duties under the
Organic Act. In brief, I shall not attempt to pass on the validity

-of the whole of any of these enactments.
The Auditor's most immediate problem is that of his duty in con-

nection with an appropriation of $1,000,000 to the Puerto Rico
Transportation Authority. The appropriation is in these words:10

The sum of one million (1,000,000) dollars is hereby appropriated from any
funds in the Treasury not otherwise appropriated, to carry out the provisions
of this Act, and the Treasurer is authorized and directed to pay said sum to
the Authority, or to the officer or agent thereof that the Board may designate
for the purpose.

In his letter of May 18 to the Attorney General the Auditor wrote:
I shall appreciate that you please make a thorough study of the different

particulars of this law and offer me your opinion as to. whether or not they
fall within the constitutional provisions of the Organic Act, and particularly
Section 24 of the law which authorizes the Treasurer of Puerto Rico to pay
$1,000,000.00 to the Authority or the Officer or Agent that the Board may
designate for the purpose seemingly without intervention of the Auditor.

To this, the Attorney General replied on the same date:
An appropriation duly made by law does not make it necessary that the

Treasurer and the Auditor be specifically authorized and ordained to place
the amount of the appropriation at the disposal of the Officer or Board
authorized to make use of such moneys. The appropriation, however; is subject
to compliance- with the provisions of the Organic Act and existing. statu-
tory provisions relative to the disbursement of the moneys involved in the
appropriation.

And the Auditor has now written to you in a letter of the same date:
This Office is being pressed for payment of the one million dollars referred

to in Section 24 of the Act * * * and as the policy of the Auditor is to
cooperate fully with the Governor and Legislature in their plans, ordinary
'payments vwill be approved within the amount appropriated.

This Office is doubtful about the propriety of challenging the constitutionality
of the Act in the Courts, or initiating a declaratory judgment, certainly notI
before the matter is referred to your Office, therefore it will be appreciated
if you vill have a study made by such authority as you deem appropriate, and
kindly suggest the course the Auditor should pursue. There are no precedents
on file covering this and imilar problems, now being presented to' this Office.

Though the Auditor is not specifically mentioned in the appro-
priating portion of the act to which he has referred, I do not

'0 S:,upra, note 2, sec. 24. Similar appropriations to the communications Authority and
to the Development Company are made in secs. 28 and 23 of their respective acts, spra,
notes 3 and 4.
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understand it to mean that the Treasurer may disburse the funds
appropriated without a warrant from him. This is required by- the
provision of section 15 of the Organic Act that 11 _I

The Treasurer shall collect and be the custodian of public funds, and shall
disburse the same in accordance with law, on warrants signed by the auditor
and countersigned by the governor * * *

I am not informed that the Treasurer intends to disburse funds with-
out an: Auditor's warrant or that the Transportation Authority is
pressing him to do so. There is, therefore, no occasion to advise
the Auditor to withhold or to discontinue payments.

Beyond this immediate question, the Attorney General has ad-
vised the Auditor that the acts trench on the authority that has been
given to him by the Organic Act. I have already pointed out that
under section 15 of this act the Treasurer is ordered to disburse the
funds committed to him "in accordance with law, on warrants signed
by the auditor and countersigned by the governor * * A" Section
20 12 of the same act gives the Auditor authority to "examine, ad-
just, decide, audit, and settle all accounts and claims pertaining to
the revenues and receipts from whatever source of the government
of Puerto Rico" and to "examine, audit, and settle" all expenditures
of that government, requires him to "perform a like duty with re-
spect to. all government branches," grants him exclusive jurisdiction
over the government's accounts "and all vouchers and records per-
taining thereto" and provides that, in making his decisions, he shall
"have like authority as that conferred by the law upon the Comp-
troller General of the United States * * *-

By contrast, the Water Resources Authority Act 13 provides that
the funds of the Authority shall be disbursed by it "pursuant to
regulations and budgets" approved by its Board.' 4 It further
provides 6 that the Auditor-
shall, upon consultation with the Authority, establish the accounting system
required for -the proper statistical control and record of all expenses and
income belonging to or managed or, controlled by the Authority.

and that he "shall from time to time, examine the accounts and books
of the Authority * * * and shall report thereon to the Board of
the Authority and the Legislature."

-
t Act of March 2, 1917, ch. 145, sec. 15 (39 Stat. 956, 48 U. S. C. sec. 780j.

nAct of March 2, 1917, ch. 145, sec. 20 (39 Stat. 957), as amended by the acts of
March 4, 1927, ch. 503, sec. 3 (44 Stat. 1419), and May 17, 1932, ch. 190 (47 Stat. 158);
48 U. S. C. secs. 786, 787, 788.

-I use this act as an example; the other three are quite similar to it as far as the
matter under discussion is concerned.

"Supra, note 1, sec. 12.

692959I4i-10
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The Attorney General, reading these provisions and contrasting
.them with the legislation, concludes:

It is my opinion that while the Authority may be considered as a body
separate and apart from the Insular Government, it can only properly be,
so considered for purposes of administrative policy; its funds are public
funds, and the keeping, disbursement, and disposal thereof are subject to the
powers of * * * the Auditor of Puerto Rico, as such powers are outlined
in sections 15 and 20, respectively, of the Organic Act.

I may point out first that, even if the Attorney General is correct in
his views, the invalidity of the portions of the act relating to the
Auditor's authority will not affect the carrying out of the remainder
of the act.'5 But, in: any event, I cannot agree with the Attorney
General's conclusion. I have already said that funds appropriated
to the Authority from the public treasury are public funds and that
they are subject to the Auditor's jurisdiction. I do not believe that
these funds, once they have reached the Authority's treasury, are
"public funds" within the meaning of section 15 of the Organic Act
or that other moneys coming into its treasury from bond issues or
from other sources are such funds.I :

The considerations which lead me to this conclusion also persuade
me that an independent corporate instrumentality, such as the Au-
thority, should be regarded as separate and distinct from and not.
within the meaning of the: "government of Puerto Rico" and "gov-
ernment branches," with respect to -the revenues and expenditures
of which the Auditor has jurisdiction under section 20 of the Organic
Act.:

The courts have frequently held such activities as those involved
in the Water Resources Authority Act exempt from the controls ordi-
narily imposed on Government officers. The point is illustrated by
the host of cases holding that constitutional and statutory limita-
tions on the creation of public.debts do not apply to self-sustaining
business projects of municipalities or States,'8 by the acquiescence
of the courts of various States in their legislatures' freeing Special
undertakings-sometimes commercial, sometimes not-from control

C Cf. section 28 of the act, supra, note 1: "If any provisions of this Act or the appli-
eation of- such provisions to any person or circumstance shall be held invalid, the re-
mainder of the Act and the application of such provisions to persons or circumstances
other than those as to which it shall have been held invalid shall not be affected thereby."

'7 Cf. Opinion of the Solicitor of the Department of the Interior, November 19, 1941,
57 I. D. 392.

: Laig v. City of MIobile, 239 Ala. 331, 195 So. 248 (1940); California Tell Bridge
Authority v. Kelly, 218 Calif. 7, 21 P. (2d) 425 (1933); Sheldon v. Grand River Dam
Authority, 182 Olda.. 24, 76 P. (2d) 355, 362 (1938) Clarke v. South Carolina. Public
Service Aathority, 177 5. C. 427, 181 S. 1. 481 (1935) Barnes ,v. Lehi ifty, 74 Utah 321,
279 Pae. 878 (1929) Ajav v. Gregory, 177 Wash. 465, 32 P. (2d) 560 (1934).
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by the usual officers 19 and from the requirement that no' money be
spent save under an appropriation act,20 and by their willingness to
allow compromise of debts owed such a Government enterprise when
*the State constitution forbids such compromises generally.2'
; This freedom.from the usual control exists, as many of these cases
make clear, even where the funds are being handled by ordinary,
Government departments. There is no reason why it'should be less:
in the case of such a public corporation as the Water Resources
Authority.- We are told, in fact, that this is one reason why the
public corporation is'frequently resorted to.22 It is true that these
corporations may be "public" enough to be accorded the benefits and
protection that other Government agencies are accorded; it does not
follow that they must be subjected to the same restrictions to which
other Government agencies are subjected. The difference is well il-
lustrated by the Emergency Fleet Corporation litigation after the
last war. In United States e rel. Skinner & Eddy Corp. v. McCar 23

the Supreme Court held that the- corporation's contracts and its
claims on these contracts were not within the jurisdiction of the
- Comptroller General. At the same term of Court, in' E erdenoy
Fleet Corporation v. Western Union Telegraph Co.,24 it nevertheless

'- held that the corporation 'was entitled to the reduced rates fixed by
the Postmaster General for telegraph messages sent out by Govern-
ment agencies.2 5

19 Wyatt v. Beall, 175 Md. 258, 1 A. (2d) 619 (1938); State e ret. Olson v. Jorgenson,
29 N. Dak. 173, 150 N. W. 565 (1915) State e ret. Linde v. Taylor, 33 N. Dak. 76, 156
N. W. 561 (1916); State e rel. Stearns v. Olson, 43 N. Dak. 619, 175 N. W. 714 (1919)
City of Seattle v. Stirrat, 55 Wash. 560, 104 Pac. 834 (1909) State e ret. Sherman v.
Pape, 103 Wash. 319, 174 Pac. 468 (1918). See also Opaion of the Justices; 261 Mass.
523, 159 N. E. 5 (1927); State e ret.. Kozitzky v. Waters, 45 N. Dak. 115, 176 N W.
913' (1920). Cf., Langer v. North Dakota, 69 N. Dak. 129, 284 N. W. 238 (1939). The
earlier North Dakota cases, coming as they did at a time when that State was first
engaged in enterprise of much the same sort as. Puerto Rico is now embarking on, 'are
particularly important.

20 Tatnin v. Wheeless, 178 So. 95 (Miss., 1938); State e ret. Washington Toll Bridge
Authority v. elle, 195 Wash. 636, 82 P. (2d) 120 (1938).

21 'Chez v. Industrial Commission of Utah, 90 Utah 447, 62 P. (2d) 549 (1936).
22 United States e ret. Skinner SEddy Corp. v. MaCarl, 275 U. S. 1, 8 (1927); Stoke,

dovernment Corporations and Federal Fands, 222 (1938). -
m Supra note 22.
- 275 U. S. 415 (1928).
25 See also 'United States v. Strang, 254 U. S. 491 (1921) (an employee of the Fleet

Corporation is not an agent of the United States within'section 41 of the Criminal Code),
and with it compare United States v. Walter, 263 U. S.16 (1923) (demurrer to indict-
ment charging conspiracy to defraud the United States by presenting false claim against
Fleet Corporation overruled;, "while it is true that the corporation is not the United
States s * a, the contemplated fraud upon the corporation if scessful would have
resulted' directly in a pecuniary loss to the United States, and even more immediately
would have impaired the efficiency of its very important instrument"). For additional
cases dealing with protection of Federal corporations, see U. S. rain VCorporation v.
Phillips, 261 U. S. 106 (1923) Clallama County v. United States, 263 U. S. 341 (1923);
Inland Waterways Corporation v. Young, 309 U. . 517 (1940) of. The Western Afaid4
257 U. S. 419 (1922).
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I believe, moreover, that the particular provisions to which the
Attorney General of Puerto Rico has referred ought not to be read
apart from the remainder of the legislation and that, when thought
of in the light of- the whole act, they cannot be said to be invalid.
The statute, with meticulous care, has built an organization which,
while it is public in the work it does and in its chief officers, is set
far apart from the routine work of governing the territory. It is a

0business venture onthe part of the Insular Government. Its funds
are not raised by taxation or derived from the public treasury. Its
employees, though accorded some of the benefits of the Civil Service
system, are its own. It is subject to suit in as free a way as any
purely private enterprise. And it is deliberately subjected to the pos-
sibility of a receivership being imposed on it if its revenues are in-
sufficient to meet its obligations. It is the Legislature's treatment
of these obligations which is most indicative of the extent to which
the Authority is divorced from the Insular Government. Thus sec-
tion 3(b) provides that-

* * * The debts, obligations, contracts, bonds, notes, debentures, receipts,
expenditures, accounts, funds, undertakings, and property of the Authority
8 * * shall be deemed to be those of said government-controlled corporation
and not to be those of the Insular Government * * *

Section 6(s) provides:
* * * That the Authority shall have no power at any time or in any

manner to pledge the credit or taxing power of The People of Puerto Rico
* * * nor shall The People of Puerto Rico * * * be liable for the payment
of the principal of or interest on any bonds issued by. the Authority..

Section 20 likewise provides that-
The bonds and other obligations issued by the Authority shall not be a debt

of The People of Puerto Rico * * * and * * * The People of Puerto
Rico * * * shall [not] be liable thereon, nor shall such bonds or other obli-
gations be payable out of any funds other than those of the Authority.

Taken together these provisions spell a good reason for not requir-
ing that the Authority'be subject to the controls which are imposed
on the Government as such.. Added to the authorities I have set
out above, tey make it seem quite unlikely that the provisions of
the act which I have been: discussing will be held invalid.

A larger question,26 however, is whether the Puerto Rico Develop-
ment Company Act and the Puerto hico Communications Authority
*Act conflict with section 37 of the Organic Act.2 7 The Attorney Gen-

2 I assume for the sake of the discussion, though I am far from convinced that it is so,
that this is a question which the Auditor, as chief overseer of the Insular Government -
accounts, can properly raise.

StAct of March 2, 1917, ch. 145, sec. 37 (39 Stat. 964, 48 U. S. C. sec. 774).
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feral raised no such objection to the Water Resources Authority when
the original act was passed in 1941. The question, moreover, is not one

* of the authority of the Legislature to create a public corporation;
the Attorney General's opinion on the Puerto Rico Development
Company Act concedes that it may do so. Rather the question is
Iwhether in doing so in these instances the Legislature has created
new Executive departments contrary to the section of the Organic
Act cited. It is there provided: "No Executive department not pro-
vided for in this act shall be created by the legislature."28 This sec-
tion follows on the heels of section 13 29 which, as amended, provides
for Departments of Justice, Finance, Interior, Education, Agricul-
ture and Commerce, Labor, and Health.

Read broadly enough the term "Executive department" in section
37' would cover every activity- engaged in by the Puerto Rican Gov-
ernment that is not assignable to, its legislative or judicial branches.
In this sense of the word, a great deal of Puerto- Rican legislation
that has been put on the books in the past would be invalid. The
acts which have set up an Insular Sewer Service, a Food and Gen-
eral Supplies Commission, a Puerto Rican Coffee Price-Stabilizing
Corporation a Commission for the Promotion of Agricultural Co-
operative Associations, a Tobacco Institute of Puerto Rico, a Public

* Amusements and Sports Commission a Board of Registration of
Technologists and Microscopists-to name only a few-would all be
void. -Fortunately, the matter need not be argued on so broad a
scale as this for, as the Attorney General of Puerto Rico has said,
"There is no hard and fast rule determining what an Executive de-
partment is. It depends largely upon the different statutes, the
organization and the objects and purposes."-

I take it that the Organic Act uses the term "Executive depart-
ment" in much the same restricted sense as we in Washington do
when we speak of the Executive departments and the independent
agencies of the Federal Government-that is, as a major branch
of the Executive headed by an officer of Cabinet rank. Just as we

I am aware of no judicial construction of this or of any similar law. Article 66
of the amendments to the Constitution of Massachusetts to which the justices of the
Supreme Judicial Court of that Commonwealth referred briefly in advising the Senate
that a proposed -enactment was invalid (271 Mass. 582, 171 N. E. 294, 299 (1930)) is far
iuore explicit than this section of the Organic Act. It provides that "the executive and
administrative work of the Commonwealth shall be organized in not more than 20 depart-
ments, in one of which every executive and administrative office, board and-commission
* * * shall be placed." -New York has a somewhat similar provision in its constitution,
Article 5, secs. 2 and 3. This, however, hag not been used as a basis for challenging the
Port of New York Authority Act (Laws, 1921, ch. 154) and was not used thus against
the New York State Bridge-Authority (Laws, 1932, ch. 548) while it existed.

Act of March 2, 1917, ch. 145, sec. 13 (39 Stat. 55), as amended by the act of
February 18, 1931, ch. 218, sec. 1 (46 Stat. 1168, 48 U. S. C. sec. 773).
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would not include a Federal Power Commission within the term,
so the Organic Act -does not include a Public Service Commission
among those enumerated in section 13. Just as we would not in-
clude a Federal educational institution within the term, so the Puerto
Ricans do not include the University of Puerto Rico. I see nothing
in the structure or in the powers of the company which compels
the conclusion that it must be treated differently from these other

*0 agencies which are not enumerated in section 13 of the Organic Act,
or that, if need be, it cannot be treated as one of those bureaus or
offices the creation of which section 53 by clear implication allows
without any requirement that they be set up in or assigned to one
of the, existing Executive departments.30

As far as organization is concerned, the Development Company
Act 31 makes the members of the Executive Council of Puerto Rico
"a body corporate and politic constituting a public corporation and
governmental instrumentality." It provides 'that they shall select
a board of five directors who, in turn, shall choose a general manager
who, presumably, will be in active charge of the corporation's
affairs.3 2

* The Development Company is to be financed by, charges for its
services,3 3 by a bond issue of not more than $5,000,000,34 by an ini-
tial grant; of $500,000 from the insular treasury,35 and by an annual
grant of 10 percent of the government's revenues derived from in-
come taxes.36 In return for this last grant, the company is required
to issue to the taxpayers "development certificates" on which it may
pay interest up to 6 percent. The government's rights in the Puerto
Rico Cement Corporation are also transferred to the company.37

The company is empowered:38

(1) To investigate the resources of Puerto Rico and methods for
promoting their use;

(2) 'To investigate the marketing of Puerto Rican products and
the need of' consumers;'

(3) To establish a design laboratory, "the duty of which shall
be to prepare plans, specifications, and models of products suitable

a°Act of March 2, f917, h. 145, sec. 53 (39 Stat. 968, 48 U. S. C. sec. 796).
!"it is on this act that the Attorney General has most fully spelled out his objections.

If they are not valid as to it they are even less valid as to the others; this is lear
from a reading of the four acts side by, side.

V ,Supra, note 4, sees. 4 and 5.
S5 .upra, note 4, sees. 6 and 7.
Ssupra, note 4, sec. 14.
Supra, note 4, see: 23.

'6.Supra, note 4, sec. 24.
7Su pra, note 4, sec. 13.
S pra, note 4, sees. -9. ; - - -'
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for manufacture * * * in Puerto Rico or from raw materials
available in Puerto Rico and industrial devices, equipment, plants
and systems useful for such manufacture;"

(4) To lend money "to any person for the establishment, main-
tenance, operation, construction, reconstruction, repair, improve-
ment or enlargement of any industrial mining or commercial enter-
prises' in. Puerto Rico or any agricultural enterprise incidental
thereto"' S

(5) To engage in enterprises on its own account involving the
exploitation of the Island's raw materials; and

(6) To promote otherwise the investment of capital -in Puerto
Rico.

If it could be seriously argued that aMl of these powers are ex--
clusively governmental and that all of them properly fall within
the purview of one or another of the existing Executive departments,
the validity of the Deveiopment Company Act would be very doubt-
ful. But I see none among them which the' Legislature could not

- give a private corporation. The fact that the Legislature has chosen
to put them in the hands of what it properly describes as "a public
corporation and governmental instrumentality" does not mean .that
they are any less validly given. In short, I see nothing in the or-
ganization or the financing or the 'authority of the Development
Company which makes it an Executive department within the mean-
i ng of section 37 of the Organic Act.

I conclude, therefore, that the acts herein considered, in so far
as they may affect the Auditor in the performance of his functions
under the Organic Act, are valid.'Approved:.a

AROLD L. IcKES,
Secretary of the Interior.

THE LONGVIEW COUNTRY CLUB ET AL.

Opinion, August 11, 1942

'CLAIMS AGAINST UNITED STATES-PROPERTY DAMAGE-BLASTING-NEGLIGENE-
RES IPSA LOQuITUE. :

The doctrine of res ipsa Zoquitur is applicable in cases of damage to privately
owned property resulting from 'blasting operations 'conducted by Govern-
:ment employees and, in the absence of an explanation by the. Govern-.
ment consi stent with freedom from negligence, claims for, such damage
should be allowed and certified to the Congress for payment under the act:
of December 28, 1922 (42 Stat.. 1066, 31- U. S. C. sec. 215).
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G:RAHAM, Assistant Solicitor:

The Longview Country Club, of Longview, -Washington, and
Public Utility District No. 1, of Cowlitz County, Longview, Wash-
ington, -have, filed claims in the amounts of $150 and $30.06, re-
spectively, against the United States for compensation for damage
to their properties as the result of blasting operations conducted by
employees of the Bonneville Power Administration. The question
whether the claims should be allowed and certified to the Congress

* under the act of December 28, 1922 (42 Stat. 1066, 31 U. S. C. sec.
215), has been submitted to me for opinion.

It is my opinion that the claims should be allowed.
The mishap which resulted in the damage occurred on February

25, when a blast of dynamite set off by employees of the Bonneville
Power Administration in a gravel pit threw a shower of boulders
and smaller rocks onto the properties of the claimants. Consider-
able damage resulted to the greens of the golf course, requiring,
according to the statement from the claimant country club, "time
of greenskeeper and assistant to patch and repair holes, special care
of transplanted sod, replanting of areas from which sod was re-
moved for patches, grass seed, fertilizer, water," in the amount of
$150. .The estimate of the expense involved is well supported by
affidavits of apparently qualified appraisers.

The same blast, according to the statement from the claimant
Public Utility District No. 1, "threw a shower of boulders and
smaller rocks into the air, thereby damaging Public Utility District's
transmission line." An itemized sworn statement of the damage
sustained, in theamount of $30.06, is included in the record, together
with a copy of an itemized invoice in support thereof.

Upon the record as presented, I am of the opinion that the doctrine
of es ipsa loquiitur is applicable to the present case. The leading
case of Slater v. Barnes, 241 N. Y. 284, 149 N. E. 859, 860 (1925),
cited with approval in George Foltis, Inc. v. City o/ New York, 261
App. Div. 1059, 26 N. Y. S. (2d) 609 (1941), establishes that the
doctrine of res ipsa loqitur is based on the consideration that con-
trol of the thing that produced the injury is exclusively with the
defendant. In that case the court stated:

That rule [res ipsa loquitur], amongst other things, is predicated upon the
condition that the agency which has produced an injury is within the exclu-
sive possession, control, and oversight of the person charged with negligence

whence, legitimately, flows the inference that, if there is any. explanation of
the accident consistent with freedom from negligence, he ought to be able
tto give that explanation, and, if he does not give it, a presumption arises
against him: *. * Griffen v. Manice, 166 N. Y. 188, 59 N. E:925,i 52 L.R. A.
922, 82 Am. St. Rep. 630.

64
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There is no evidence of record from the Bonneville Power. Adminis-
tration to refute the conclusion that the damages sought by the
claimants 'resulted from injuries which could have been avoided had
the-blasting operations been conducted in a proper manner by its
employees. The doctrine of res ipsa loquitur has been applied in
various decisions of the Department involving similar situations, in-
cluding Gilbert Low enstein (M. 31700) , approved March' 11, 1942,
J. Max Hannon (M. 30588), approved October 30,1940,Bu'rsaw Oil
'Corporation (M. 30463), aroved March 23, 1940, Homer Elliott
(M. 30480), approved Ja uiary 17, 1940, and William J. Cotter
(M. 29815), approved June 18, 1938.

Since t~e property damage is thus shown to have been caused by
the negligence of the Government's employees, the claims should be
allowed in the amounts of $150 ald $30.06, respectively.

Approved:
:HAROLD L. IRxEs -

Secretary. of the interior.

STATUS OF PUBLIC AND INDIAN CEDED LANDS DRAINED BY THE
STATE OF MINNESOTA UNDER THE VOLSTEAD ACT OF MAY 20,
1908

-Opinion, August 12, 1942*.

VOLSTEAD ACT-RIGH3TS AND DuTIEs CREATED-LIMITATIONS-SATISFACTION OF
DRAINAGE LIENS POSSBLE BY VOLSTEAD SYSTEM OF DISPOSITION AND PATENT
-CONDITIONS PRESCRIBED-MINNESOTA CoNsERvATION ACTS IN AID OF DIS-
TRESSED DRAINAGE DISTRICTS AND TAX FORFEITuRE LAW INAPPLICABLE-
DRAINAGE LIENS A BAR TO, WITHDRAWAL FROM VOLSTEAD ENTRY, ONLY.

The Volstead Act of May 20, 1908, permits the State ofZ Minnesota to drain
swamp: and. overflowed public and Indian ceded .lands for agricultural
purposes and to assess both entered and unentered lands under State
drainage and tax laws. It disclaims any obligation on the part of the
United States for uch charges and gives- no 'guarantee for payment
thereof. 'But 'it:provides for the disposition"and the patenting 'of lien-
burdened lands a system whereby the State's' liens may be. satisfied, if
the, conditions prescribed, be fulfilled, The State; tax law of, 1927 pro-
vides for absolute forfeiture to the State of tax and drainage delinquent
lands;' and State conservation statutes of 1929; 1931 and 1933 provide
for the utilization of forfeited lands in aid of distressed drainage districts.

Held, 1. That the Volstead Act confers on the State only the' rights'pre-
scribed 'by its terms and that it adopts no State law incompatible therewith.
2. That the Congress, contemplates transfer of. United States title by
issuance of United States patent under the terms of the act and by no
other means and confers no power upon the State to divest the United'

* Appendices refed to in this opinion may befoond in the files of the 8o icitor's'Ornce,
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States of its title in any manner whatever. 3. That the forfeiture pro-
visions of the State tax law and the State Conservation Laws in aid of
distressed drainage districts which authorize no waiver of drainage liens
but are predicated upon complete enforcement thereof by absolute for-
feiture of tax delinquent lands to the State, are inapplicable to the drain-
age delinquent lands of the United States; and that it is error to regard
such lands as thus forfeited and as subject to such laws. 4. That the only
form of disposition, entry and patent to which a right is acquired by the
State and those asserting a claim under it is that prescribed in the act,
namely, Volstead entry and patent. 5. That this right excepts the
land to which it is asserted from- withdrawal from Volstead entry but
does not bar withdrawal thereof from homestead entry or any other
form of disposition under the public land laws. i

NELSON ACT OF JANUARY 14, 1889, CEDING INDIAN LANDs-ExPREss TRUsT-
EXECUTIVE POWER OF DIsPosITIoN REsTRICTED-CoNGREssoNAL POWER
PLENARY-INDIAN REORGANIZATION AcT OF JUNE 18, 1934-RESTORATION TO
TRIBAL OWNERSHIP AUTHORIZED-WITHDRAWAL-EXISTING VALID RIGTS.

The Nelson Act of January 14, 1889, appropriated the Indian lands ceded
to the purposes of-an express trust and prevented the Executive's dis-
position of them in any but a prescribed manner. But the Congress
retained undiminishd plenary power to change the method of disposition.
In the Indian Reorganization Act of June 18, 1934, the Congress author-
ized restoration of the lands to.tribal ownership, subject- to existing valid
rights. Held, 1. That the authorization to restore carried implicit author-
ity in the Secretary of the Interior to order protective withdrawals of
the lands pending restoration. 2. That the departmental orders of -Sep-
tember 19 and November 2,.1934, were lawful and operated to withdraw
the drained ceded lands from all forms of entry, subject to existing valid

-rights. 3. That the right to Volstead entry excepts the lands to which
it is asserted by the State and those claiming under it from withdrawal
from Volstead entry but does not bar their withdrawal from homestead
entry or any other form of disposition under the public land laws.

CoRDNik Acting Solicitor:

At the suggestion of the Commissioner of the General Land Office
you [Secretary of the Interior] have inquired my opinion as to
whether in consequence of her passage of certain statutes the State
of Minnesota can be considered to have authorized relinquishment
of -State liens for drainage charges on certain public and Indian
ceded lands in Minnesota. These lands the-act of Congress of May
20, 1908 (35 Stat. 169), commonly known as the Volstead Act, de-
clared subject to the State laws relating to the drainage of swamp
or overflowed lands for agricultural purposes to the same extent
and in the same manner as similar lands in private ownership, thus
permitting the State to drain, assess and sell the lands for delinquent
charges. 

The lien-burdened lands in question, commonly described as
"drainage homestead lands," are extensive, numbering about 231,537
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acres. Of these, 97,265 acres have been offered- at tax judgmient ales
for unpaid drainage charges and, purchasers failing; are said to
have been bid in by the State. The remaining 134,272 acres, while
not reported as having been offered for sale, have nevertheless been
assessed and therefore are likewise subject to Volstead liens.

These lands are found in nine counties in northern Minnesota-
Beltrami, Clearwater, Koochiching, Lake of' the Woods, Marshall,
Pennington, Polk, Red Lake and Roseau, possibly in some others as
well. But most of them lie in Beltrami, Koochiching and Lake of

':the Woods. By far the largest part of the acreage consists of Indianl
ceded lands. nder the statutes of cession' all lands other than
pine lands were -classified as "agricultural" lands and were to be
disposed of under the provisions of homestead law and at a statutory
price per acre for the benefit of the Indians to actual settlers only.
Pending such sale the United States was to hold the naked fee to the
lands in trust for the Indians.

As to all these lands, the Commissioner, it appears, is concerned
for substantial reasons. Both the General Land Office and the Con-
servation Department of the State of Minnesota are of opinion that
most of the lands impressed with the Volstead liensyalthough origi-
nally thought to be agricultural lands, are actually unsuitable for
agricultural use and should be withdrawn from homestead entry.
This action the Volstead liens, considered as valid rights existing in
the State, have been deemed to bar. But it has -been pointed out
that should the State release the lands from the liens'the particular
withdrawal appropriate in the circumstances would at once attach
and prevent homestead entry, in some cases upon such conditions as
appear in applicable provisions of law, in other cases unconditionally.

As concerns public lands and the withdrawal of February 5, 1935,
for example, section 7 of the Taylor Grazing Act of June 28, 1934
(48 Stat. 1269), as amended, would control. .This, it is argued,
would make the Secretary's classification of any public lands sought
by any applicant a condition precedent to allowance of any entry
under the public land laws. The Commissioner could then deny an
applicatioh for homestead entry of any lands classified as unsuitable
for agriculture.

As concerns the Indian ceded lands, two reasons are given why
they should be withdrawn from homestead entry. 1. They are.
thought to be unsuitable for agriculture. 2. It is considered to be

The Nelson Act of January 14, 1889 (25 Stat. 642) ;'the Morris Act of February 20,
1904 (33 Stat.-46, 48).
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in the public interest that they should be restored to tribal owner-
ship under- section 3 of the Indian Reorganization Act of June 18,

1934 (48: Stat. 984), and it is desired to prevent the initiation of
new homestead rights in the lands pending accomplishment of such
restoration; As to these lands, therefore, the Commissioner suggests,
Minnesota's release of these lands from the Volstead liens would
permit the departmental withdrawal orders of September 19 and
November. 2, 1934. (54 I. .559, 563), to attach to the lands and
fcvwthwith withdraw them from homestead entry.-

In considering the problems thus arising the Commissioner in-
quires. as to certain statutes enacted by Minnesota during recent
years in aid of distressed drainage districts and as to the relation
of' these laws to the Volstead drained homestead lands embraced in
such drainage districts. In particular 'the Commissioner asks
whether any provisions of these laws may be construed as constitut-
ing "legislative authorization for certain administrative officers of
the State to release the liens upon-the drainage homestead lands not
classified by the State as suitable for disposal." In other words, if
the appropriate administrative officers of the State, acting under
these statutes, lasify any of these drainage homestead lands as not
suitable for agriculture and disposal,' do these statutes in effect au-
thorize the release of the Volstead liens on such land? -

Upon examination of the laws to which the 'Commissioner refers,
I find that far from intending to waive or abandon any of the
drainage 'liens on any of the lands subject to the' acts these statutes
contemplate' the complete satisfaction and enforcement of all the
liens by the procedure most highly expressive of. the sovereignty of
they State,, namely, forfeiture, the taking of' the lands themselves in
lieu' of the unpaid charges on them. A reease or' waiver of the
liens would amount only to relinquishment of the right to enforce
them. It would relieve the owner of. the charge on the lands but.
would in nowise affect his ownership of them. As between the
State and the landholder all would be in the' same posture as before
the levy of the drainage assessment. In these. laws however the
Minnesota Legislature contemplates a complete change in ownership,
the transfer to the State of a complete and indefeasible title in the
lands by forfeiture under the general tax law of the State, that
title "to be held and used or disposed of" by the State as absolute
owner. Full State ownership and unrestricted State administration
of the lands are the indispensable basis of the legislature's plan for
the lands subject to. the acts. ';
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The particular statutes in question' are L. 1929, cb. 2582 ; L. 1931,
ch. 4073and L. 1933, ch. 402.4 Of these, the first created the Red
Lake Game Preserve in the counties of Lake of the' Woods, Beltrami
and Koochiching. The second and'third gay6 general authorization
for the creation, in specified circumstances, of State-owned'and 'State-
managed conservation areas and wildlife preserves and the' establish-
ment in them' of various conservation: projects capable: of'producing
revenue.

Although thus dealing with conservation measures, these acts were
designed primarily to protect the credit of the State and to relieve
certain taxing districts whose' drainage bonds were in imminent
danger of default because of the long-standing general delinquency
*of the drainage assessments levied to meet-i'the bonds.: Identical
preambles5 giving detailed reasons for these laws made clear that
this. grave financial situation. resulted from the. unsuitability of the
drained lands for the agricultural uses for which they had been
ditched:but;that it could'be relieved at least in part by suitable
uses of the delinquent lands under State ownership and administra-.
tion. Each act therefore provided for a financial system whereby
the drainage bonds of distressed counties: .might be met and it also
authorized such uses of the delinquent lands as the State might
determine to be appropriate and capable of contributing some revenue
to. the relief funds established. .'

The necessary State ownership of the lands thus to be administered
was to come about under the general tax law as amended by L. .1927,
ch. 119.6 This provides for absolute.f6rfeiture to the State of lands
bid in for the State at the annual delinquent tax sale and remaining
unredeemed at the expiration of five ears from such sale. Upon
the expiration of that period such lands become the absolute property
of the State or its assigns, with no right of redenption' outstanding.
The, general tax law also provides 'for classification f the forfeited
lands as agricultural and nonagricultural, and for their appraisal
and sale by the State as owner with distribution of the proceeds to
the counties 'entitled thereto.'

These principles of 'dealing with tax delinquent lands are utilized
by the remedial statutes here considered. When the deliniquent lands

2 Masoll's Minnesota statutes, 1927,- V. 3, 1940 Supp. sees. 5620-5620-13; amendments,-
sees. 5620-13',5 to 5620-131/j.

i Iid., secs; 645211i-6452 18.
4 1pid., secs. 4031-75-4031-_88.-. o9 : 0 ;I;
See Appendix I for the text of the preamble to the Red Lake Game Preserve Act of

1929. 7 ' ' '
GMason's Minnesoti Statutes, 1927, v. 1, 'ses. 2139-2-2139-5 (L. 1927; ch.119,

sees. 1-6).
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become the property of the State, the State Department of Conserva-
tion classifies them as to their suitability, for agriculture or for
conservation purposes. Only those receiving an agricultural classifi-
cation are subject to sale. As owner the State pushes their disposi-
tion by recurrent offerings until they are sold. Then an appropriate
conveyance in fee is issued to the purchaser or his assignee by the
State auditor. This has the force and effect of a patent from the
State. In it all minerals and mineral rights are reserved to the
State. In addition, some lands are subject to, rental. Further,
timber on any of them may be sold if it can be removed without
damage to the lands. Lands classified as conservation lands may not
be sold but are held and used by the State in various kinds of con-
servation projects. These mayl be afforestation, reforestation, fire or
flood control, preserves for the propagation of wildlife and native
flora, hunting and fishing grounds or projects for other State pur-
-poses.' By all these uses many long-term interests of the State are
served. But, in addition, from' the sale of lands, of timber, of
specimens of wildlife and rare plants and from licenses to hunt and
fish in the preserves considerable revenue may be derived for con-
tribution to the- special funds set up by the State to liquidate the
drainage bonds.

All these administrative acts are performed by the State as owner
of the lands. Unless lien-burdened lands become forfeited to the
State under' the provisions of the general tax law cited the State
may take none of these steps. It is clear therefore that, if the un-
redeemed drainage homestead lands of the United States are for-
feited to the State like private lands in similar case, the State in
classifying such lands as not suitable for disposal cannot be held
to be waiving its liens as the Commissioner of the General Land
Office had hoped might be the case. Instead, the State must be
found to be asserting its own right of ownership, the right which
results from complete lien enforcement through forfeiture. But if
the drainage homestead lands are not forfeited to the State, the
remedial legislation does not apply to the lands and there is no right
in the State to administer the lands in any way.

There can be no doubt that the Minnesota State government re-
gards the legislation in question as applicable to United States lands
when unredeemed for the statutory period. Although there is' noth-
ing in the three basic acts to indicate the legislature's intention
concerning these lands, as distinguished from lands privately held,
chapter 328 of the Laws of 1939 concerning the Red Lake Game
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Preserve contains evidence7 that the legislature in 1939 regarded the
Red Lake Game Preserve Act of 1929 as applying to the drainage
homestead lands and considered that the unredeemed Government
lands had been forfeited to the State. In opinions of January-'3
and 26, 1938, the Minnesota Attorney General held that the Govern-
ment lands in question had been forfeited to the State and under,
these acts could be sold by it at "forfeited" 'sales if classified as
agricultural or withheld from sate if 'classified as: nonagricultral
In current correspondence with the General Land Office about
drainage charges onlands now being sought for homestead etry,
the county auditor of Lake of the Woods County says that the lands
have been forfeited to the State.'sa 0 In addition, the memorandum
of the Division of Land Planning and Conservation, of the -General
Land 'Office which was basic to the' Commissioner's request for this
opinion seems to assumne with the Attorney General that the lands
had been forfeited. '

These assumptions, however, I find to be without validity. The
delinquent public and Indian lands have not been forfeited to. the
State. the remedial legislation in question does not apply to 'these
lands and the State has no authority over them save that'derived from,
the Volstead Act of May 20, 1908. It is unnecessary here to labor
these points. It is axiomatic that the disposition of the public domain
lies within the exclusive jurisdiction of the Congress. The Congress
alone has power to. declare how the United States may be divested of
its title.: Nowhere has the Congress declared that the United States
may be divested of its title to its public or Indian lands in Minnesota
by operation of Minnesota's tax law or any other of its -statutes.

7 L. 1939, ch. 328, amends L. 1935, ch. 210, which in turn implemented L. 1929, ch.
258, the act creating the Red Lake Game Preserve. The exact language of section 7 is
as follows:

WHO MAY PURCHASE. Any parcel of land described in any such notice of sale may
at any time not less than one week prior to the date of such sale be purchased at the
appraised value thereof by the person who is, a bona flde Federal ntryman or
Patentee of any such land or, by the person who was the record owner 'of the fee 
title thereto at the time the state became the absolute owner thereof. [The italicized
phrases constitute the new matter.]

Section 6, prescribing the contents of the notice of sale, requies the lands about to be
sold to be described in the notice of sale as parcels-

Which have been forfeited to the state for non-payment of taxes, and which have
been classified as agricultural lands and appraised as provided by law. [Italics
supplied.]

It is clear therefore that the phrase "Federal Bintrymann * * * of any such tand,"
appearing in section 7, can refer only to a Federal Entryman of public or Indian ceded
lands of the United tates Government which had been declared forfeited to the State
and then been classified as agricultural lands, appraised and put up for sale. (Appendix
I. The Minnesota Legislature and Forfeiture of United States Lands.),,

For brief digests' of these opinions see Mason's Minnesota Statutes, 1927, v. 3, 1940
Supp., sec. 5620-13M_, footnotes.

8 For a statement by the auditor of Lake of the Woods County see Appendix III.
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The Volstead Act in numerous provisions shows affirmatively that it
contemplates no transfer of the Governmen t's title in the drained
lands in any manner ave by United States patent.

* The Volstead Act, to be sure, is a. reference statute and as such
adopts Minnesota's drainage laws and its tax law machinery for col-
lection of real estate taxes., But it adopts only such.portions of Minne-
'sota law as may be applicable and as may give force and effect to its
own provisions. It adopts nothing that will be' incompatible there-
with.9 The act makes explicit provision as to when, how and to whom
UnitediStates patent to the drained lands shall issue in the event of
their sale for delinquent assessments. It therefore does not adopt the
incompatible provisions of Minnesota tax law for issuance of Minne-
sota tax title and tax deeds to -these lands. The .act contains an
unambiguous declaration that nothing in it shall, be construed as
creating any obligation on thel United States to pay any of the drain-
age charges. Since thereunder the Government is in no sense a debtor
for the drainage liens, it, would: be absurd as well as inconsistent
with the declaration to construe the statute' as adopting a Minnesota
forfeiture law divesting the Government of its title; for nonpayment
of a nonexistent debt.

But no. such nullification could-in fact have been contemplated
or effected.. The Volstead Act adopts only the Minnesota law exist-
ing at the time of the adoption (May 20,1908.). No subsequent legis-
lation whether of amendment or repeal alters that adoption.. The
Supreme Court rule on this point has been clear, for a hundred years
and in the interpretation of, Federal laws is controlling.10 .

On May 20, 1908, when the Volstead Act was approved, Minnesota.
law did not permit forfeiture of unredeemed lands to the State. Hence
there was no forfeiture law to be adopted. Nineteen years Iater chap-
ter 119 of the Laws of 1927 amended the tax law to provide for abso-
lute forfeiture to the State of lands bid in by it at the annual tax
judgment sale and remaining unredeemed at the expiration of five
years from such sale. But under the'Federal rule this subsequent

Gillesby v. Board of CorMissioners qf Canyon County, 107 Pac. 71,- 74 (Idaho, 1910)';
1 Lewis' Sutherland Statutory Construction (2d ed.) sec.:6; 2 idem, sec.;405; State v.
Board of Commissioners, of. Marion County, 85.N. ID. 13, 521 (Ind., 19.08) ;State v.
Board of -Commissioners of Shawnee County, 110 Pac. 92, 94 (Kansas, 1910); State v.
Pausick, 116 Pac. 651, 657 (Wash., 1911); Gadd v. McGuire, 231 Pac. 754, 763 (Calif.,
1924). E . . .D

lb Kendall v. United States, 12 Pet: 522, 624 (1838) ; In re Heath, 144 U. S. 94 (1892)
Postal Telegraph Cable Co. v. Southern Ry. Co., 89 Fed. 190, 194 (1898); Interstate
Railway 'Co. v. Massachusetts, 207 U3. 8. .79, 84 (1907) ; Panama Railroad Co. v. Johnson,
264 U; S. 375, 391-2 (1924) ; Bngel v. Davenprt, 271 U. 8. 33, 38 (1926) ; 1United States
V. McMurtry, 5 F. Supp. 515, 517 (1933) ; Munoa v. Porto Rico Railway Light and Power
Co., 83 F. (2d) 262 (1936) ; United States v. Mercur Corporation, 83 F. (2d) 178, 180
(1986) ; State v. Hyde, 169 Pac. 757, 762 (Ore., 1918).
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change, even if compatible with the Volstead Act, could in nowise
affect the adoption already made thereby.1 1.

Since therefore no congressional authorization of forfeiture of
public or Indian lands to the State is to be read into the Volstead
Act, it follows that the remedial conservation legislation above de-
scribed, based as it is on the principle of forfeiture, has no applica-
bility to the drained homestead lands of the United States and can
give the State no authority over them. In so far then as these stat-
utes are concerned, the liens remain unimpaired and can still be
enforced but only under the Volstead Act. Further, until issuance
of United States patent in accordance with its terms or with those
of other applicable public land laws the title to these lands remains
in the United States and no act of the Minnesota Legislature or ex-
pression of opinion by any executive officer of the State can operate
to divest it.

In the course of the examination just made I have inquired further
into the larger problem of the General Land Office concerning the
relation of the Volstead Act to homestead entry and the legality of
withdrawing the drainage homestead lands from such entry. Com-
prehensive analysis of the-Volstead Act and comparison of it with
parallel statutes for the reclamation of arid lands have led me to
the conclusion that there is no legal barrier whatever to prevent with-
drawal of any of these Volstead lands, either public or Indian, from
homestead entry.

Perusal of the records of the 30 years of the Volstead-Act shows
a number of Executive orders issued during that period under- the
authority of the Withdrawal Act of June 25, 1910 (36 Stat. 847).
These orders withdrew "unreserved and unappropriated" lands in
Minnesota - from all for.ms of disposition, subject to existing valid
rights. Practically without exception the General Land Office has
held, at times with the support of the Department, that these orders
did not withdraw the lien-burdened lands from homestead entry inas-
much, as the lands were not unappropriated lands. The drainage
liens, it was said, constituted an 'appropriation of the lands by the
State and therefore a valid right barring' any withdrawal from home-
-stead entry.

Implicitly, this ruling assumes (1) that a lien is an appropriation;
(2) that the State has authority to make an appropriation of these
lands; and (3) that the right created in the State by this appropria-
tion is a right to the continuance of homestead entry. These assump-

ItFailure to apply this rule seems to have ben the reason for a number of erroneous
conclusions observed throughout the record.

692959-48-11
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tions overlook several important considerations. In the first place,
no lien is or can be an "appropriation." The nature of a lien is wholly
incompatible with the idea of appropriation, title or ownership in
one who holds a lien. All the authorities are agreed that the term
"lien" never imports more than security. In equity it is neither a
yjUs in re nor a jus ad remn,. It is not a property in the res itself nor'
does it constitute a right of action for the res. It.constitutes rather
a charge upon the res. As such it is a right, as here, to have the res
sold or otherwise applied in satisfaction and discharge of a debt or
duty, a right incumbering the land and running with it in any change
of ownership. No one therefore may have alien on that of which
he is himself proprietor. If he become the proprietor of that on
which he has a lien, his lien as lien is extinguished, becoming merged
in his general property in the res acquired.'2

The Volstead Act conforms with these principles. In permitting
the State to impose a lien on these lands, the act intends merely to
give the State- such security as a lien may be worth, not a right in the
lands but a mere security mechanism whereby the State may hope to
reimburse itself from some future beneficiary of the drainage for
moneys paid out therefor.

In the second place, neither the Volstead Act nor the Minnesota
tax law adopted by it permits the State to "appropriate" the lien-
burdened lands. The Volstead Act requires that whoever obtains
these lands shall have the qualifications which a homestead entryman
must have and accordingly be a natural person.12a The Minnesota
tax law as adopted does not permit the State to appropriate lien-
burdened lands at any point in its tax enforcement proceedings, either
when lands unsold at a tax judgment sale are bid in for it or when
they fail of redemption within the statutory eriod.l2b Obviously,
then, the lien works no appropriation and the locus of such right as
the State may have to bar withdrawal must be sought elsewhere.

19 Amer. & Eng. nc. Law 2d ed. pp. 6, 11; 2 Bouvier Law Dict., Rawle's Third
Edition, p. 1978; Story, Eq. ur. secs. 506, 1215; Pomeroy Eq. ur. seds. 165, 167, 1233,
1234, especially footnote 5; Words and Phrases, Permanent Edition, v. 25, Lien; see also
Mr. Justice Story in Bo parte Foster, 9 Fed. Cases, 508, 513, 514 and leading English
cases cited; 10 R. C. L. p. 141, sec. 123; State Bank of Decatur V. Sanders, 170 S. W. 86,
89, 114 Ark. 440; In re Big Blue Min ng Co., D. C. Calif., 16 F. Supp. 50, 52; Ingles v.
lBringhstrst 1 Dall. 341, 345, 1 L. ed. 167; Donohue v. Stearns, 17 N. W. 381, 31 Minn.
244; Seaboard All-Florida Ry. v. Leavitt, 141 So. 886, 889; Morrison v. CarksbrgA
Coal d Coke Co., 43 . E. 102, 106, 52 W. Va. 331; The Poznan, 9 F. (2d) 838.

12a Par. 2, General Land Office Instructions of February 29, 1912, 40 L. D. 438-9; and
Par. 4 of Instructions of April 24, 1913, 42 L. D. 104-5.

I2o See House debate on Volstead Act, Congressional Record, v. 42, pp. 4988-4992,
especially p. 4991. See Minnesota Revised Laws 1905, section 928-; also General Statutes
of Minnesota, 1913, section 2117, footnote 4; Mulvey v. Toser, 40 Minn. 384, 42 N. W.
387, 388 (1889). Rev. Laws 1905, sec. 936; amended by General Laws 1907, c. 430,
sec. 1, p. 612 (Gen. Stats. 1913, sec. 2127); State e rel. Shaw v. Scott, 105 Minn. 69,
117 N. W. 417 (1908) ; Minnesota Debenture Co. v. Scott, 106 Minn. 32, 119 N. W. 391
(1908); Rpley v. Fraser, 132 Minn. 311, 156 N. W. 350, 352 (1916).
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In the third place, the Volstead Act sets up a security system which
is entirely independent of homestead entry and its continuance. It
enables the State both to dispense with a homestead entryman when
necessary and to get along without any at all. The system authorizes
the State to collect drainage charges from an entryman if there be
one but it also provides for offsetting his delinquencies if he be
irresponsible and for effecting his ouster if he fail to redeem his hold-
ing from a tax judgment sale for unpaid charges. What is more
important from the point of view of the State, the system functions
also upon unentered lands, on which of course there is no entryman
at all. Unlike the 1916 statute promoting the reclamation of arid
lands,13 the Volstead system does not make homestead entry of lands
a condition precedent to the State's collection of drainage assess-
ments but provides a Volstead substitute for a homestead entryman.

This significant part of the system allows drainage assessments
against unentered lands to become liens as soon as recorded and to
become enforcible in normal course by the public tax judgment sales
or by the private sales, or State assignments, under the State tax
law. Then, since the State has no power to give to the tax sale
purchaser of United States lands the certificate of tax title in fee
which it would issue in the case of lands privately owned, the Vol-
stead system gives to such purchaser as may appear the right to obtain
the lands by United States patent instead. Since there is no delin-
quent entryman to be considered, the purchaser does not have to await
the expiration of a redemption period before seeking patent. Nor is
he required to live on the land for any statutory period before acquir-
ing it. He may obtain his patent to unentered land immediately after
making his tax lien purchase. He need only offer proof of that
purchase and make to the United States the payments due to it
under the act. Section 5, act of May 20, 1908 (35 Stat. 169).

However, the right thus to seek patent is not of indefinite duration.
The lien purchaser may be a speculator in tax sales. Not really de-
sirous of acquiring the lands, he may fail to seek patent. In order
therefore that the State may have recourse to someone who actually
desires the lands, the act limits the life of the lien purchaser's right
to 90 days. If within that period the tax sale purchaser shall not
seek United States patent, the act authorizes any qualified person
complying with its financial requirements to be subrogated to that
purchaser's right to obtain patent. Ibid., section 6.

Thus by adoption of appropriate parts of the State tax collection
law and by express provisions of its own for patent and for subroga-

1l The act of August 11, 1916 (39 Stat. BO6).
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tion, the Volstead Act enables the State to offer some inducement to
the public to buy the drainage liens on unentered public lands and
so to attract to the land responsible debtors who will pay not only
current drainage charges but future taxes as well.

It also results under these provisions that such a responsible debtor
or ultimate patentee of unentered lands must be one of four persons
as follows:

1. A purchaser at a public tax judgment sale; or
2. A subrogee to 'the rights of such purchaser, if the latter fail to

seek patent from the United States within the prescribed period; or
3. A purchaser at a private sale from the State, commonly called

a State assignee, of unentered lands bid in for the State at the public
tax judgment sale, there having been no actual purchasers at such
public sale; or

4. A subrogee to the rights of such State's assignee, if the assignee
fail, to seek patent from the United States within the prescribed
period.

As to the qualifications of any such patentee, the act requires only
that he shall have the qualifications which a homestead entryman
must have. -But the effect of that requirement, it should be empha-
sized, is merely to define the would-be;patentee's qualifications by
refererwce to homestead law'. Neither this reference nor the 160-acre
limitation on the quantity of land which he may buy makes this
qualified person into a homestead entryman.

Nor does this purchaser have any interest in homestead statutes
or any rights under them. His right to patent as above described
springs from the Volstead Act alone, from its express terms and
from such parts of the State drainage and tax laws as are properly
incorporated into the Volstead Act by reference and adoption under
the Federal rule. It is a right to acquire unentered public lands in
Minnesota by a method, which is entirely independent of and dif-
ferent from that under any other public land law contemplating
private appropriation of public lands. It is a right to Volstead
purchase, Volstead entry, Volstead patent, earned not by homestead
residence and improvements but by Volstead purchase of the State's
drainage liens.'

This Volstead system just described, although Ithus serving the
individual, is designed primarily of course in the interest of the State.
It is intended to bring to unentered lands the responsible landholder
without whom the State's inchoate lien must remain a ghost obli-
gation, seen in the law but eluding the grasp.14 It is expected to

is See Mr. Justice Holmes on unenforcible liens in he Western Maid, 257 U. S. 419,
433; also Clark, C. J., in Nelson v. Atlantic CoastLine Railroad, Company Relief-Depart-
ment, 147 N. C. 103, 60 S. E. 724. -
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-find the patentee without whom the State cannot extend its tax
structure to the drained lands of the United. States and exercise
unrestricted tax control over them.

In giving the State this viable means of security, the Congress
necessarily contemplates the operation and completion of the' whole
process through the operation and completion of each of its pro-
cedures, beginning with adoption of a drainage project by the State
and culminating in issuance of Volstead patent by the Federal Gov-
ernment. Obviously the State's interest is as much bound up in the
demand'right15 of its tax sale purchaser or his subrogee to the issu-
ance of United States patent as in its own privilege right to conduct
a drainage operation, impose a lien or hold a tax sale unhindered by
the United States Government. Indeed United States tolerance of
the State's performance of the acts mentioned would be of little worth
if in the end the United States were to refuse to issue patent to the
State's tax sale purchaser. Denial of patent would dishonor the
State's tax ale, impair contract obligations to the tax sale purchaser
and defeat consummation-of the State's security.-

Implicitly therefore the act gives to the State a right to this com-
plete operation of the system in all its parts. To the. Government
it assigns an equivalent duty to refrain from interference with the
State's exercise of its privilege rights and to issue Volstead patent
when the demand right of the State is asserted through application
for patent by a qualified tax sale purchaser. The act therefore gives
to the State as well as to its tax sale purchaser a right to United
States disposition of the lands-under the Volstead Act by Volstead
patent when the statutory conditions are met.

Rights to a particular form of disposition of public lands except
the lands to which they attach from withdrawal from that form of
disposition. They do not bar withdrawal of the lands from any other
form of disposition under the public land laws. It has been demon-
strated that the rights of the State of Minnesota and its lien pur-
chaser under the Volstead Act are not rights to homestead entry.
It has been shown that these rights are to Volstead disposition of the
lands and to that alone. These rights will therefore except the lands
to which they are asserted from withdrawal from Volstead disposi-
tion. They will not bar withdrawal of the lands from homestead
entry or any other form of disposition under the public land laws.

It may be considered established therefore that nothing in the
Volstead Act prevents unentered public or Indian ceded lands which
have been sold for drainage charges or merely assessed therefor from

' See "A Restatement of Hohfeld" by Max Radin, 51 Harv. L. Rev., pp. 1i41-1164.
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being withdrawn from homestead entry. It remains only to deter-
mine whether any obstacle elsewhere existing prevents the attachment
of the withdrawal of February 5, i935, to public lands or the with-
drawals of September and November 1934 to Indian Lands.

In the case of the public lands concerned there seems to be nothing
to prevent immediate attachment of the Executive order of February
5, 1935 (No. 6964), other than such prior withdrawals as. may have
attached and not yet been revoked. If the tract books disclose any
such, 6 made subject to existing valid rights, they may properly be

' considered as having withdrawn the public lands from every form
of disposition, including homestead entry, except that of Volstead
patent unless the withdrawal was effected before initiation of the
State's right by adoption of a drainage project on the lands col-
cerned. Upon the revocation of any such withdrawal, that of Feb-'
ruary 5, 1935, is to be regarded as at once attaching and as having
similar effect.

In the case of the Indian ceded lands the departmental orders
of September 19 and November 2, 1934 (54 I. D. 559-564), were
intended to withdraw from disposition of any kind all undisposed
of ceded lands that had been opened or authorized to be opened'to
any form of disposition under the public land laws or that were

* subject to mineral entry and disposition under .the mining laws,
pending appropriate consideration of- the question of their perina-
nent restoration to tribal ownership. The withdrawals were designed
to prevent the initiation of new claims which might obstruct or
prevent the restoration but were to be subject to existing valid
rights. Hence- if lawful these withdrawals would bar homestead
entry but not Volstead patent.-

It appears17 that in 1934 the only ceded lands in Minnesota which
had been opened and which remained undisposed of were lands ceded
under the authority of the Nelson Act of January 14, 1889 (25 Stat.
642)'. That cession followed the pattern of "relinquishment in
trust"18 under which the- Government holds the naked fee in trust,
the ceded lands being subject to- sale by the Government for the

'oThe Executive order of December 3, 1928 (No. 5003), appears to be still in effect.
This withdrew the public lands in certain townships in the counties of Koochiching and
Lake of the Woods from settlement, entry or other disposition, subject to prior valid
rights legally initiated and maintained, in order to effectuate the provisions of the act
of MTay 22, 1926 (44 Stat. 617), for carrying into effect the convention between the Gov-
ernments of the United States and Great Britain concluded February 24, 1925, for regu-
lation of the level of the Lake of the Woods.

17 See tables of opened lands and acts under which they were opened in the 1934 with-
drawal orders, 54 I. D. 561 and 564..

18 Cohen, Handbook of Federal Indian Law, ch. 1, sec. 21, Status of Surplus and Ceded
Lands, p. 334.
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benefit of the Indians but only in the manner and for the purposes
provided for in the act.

Concerning the Nelson Act the courts have held that the ceded
lands remained Indian lands appropriated to the purposes- of an ex-
press trust and therefore were not to be disposed of except in the
manner specified in the act. Minnesota v. Hitehcock, 185 U. S. 373,
398-9 (1902); White v. Wright et al., .83 Minn. 222, 86 N. W. 91
(1901); qathcart v. Minnesota and Manitoba Railroad Co., 133 Minn.
14, 157 N. W. 719 (1916); Ash Sheep Co. v. United States, 252 U. S.
1.59 (1920). Accordingly, the Executive of and by its own general
powers would be without authority to withdraw these lands from the
disposition authorized by the act19 for purposes inconsistent there-
with. Hence unless the proposed restoration to tribal ownership
could be reconciled with the express purposes of the Nelson Act the
departmental orders, would have to fall as regards these Chippewa
lands.

The question of consistency however need not be discussed here,
-for in considering the restoration of these lands to tribal ownership
the Department is acting under an express authorizations by the
Congress and the. Congress has been held not to be bound to the
terms of' the Nelson Act in its administration of the ceded lands.
The courts have said that the Congress did not intend by the Nelson
Act to abandon its guardianship of the Indians here concerned or to
-establish a conventional trust of lands aid funds which would be
beyond its own power to control. They hold that the Congress
has retained undiminished plenary power over both the lands ceded
and the funds realized and that in exercising the- powers of a
guardian and of a trustee in possession it may make such changes
in the management and disposition of the tribal property as it deems
necessary to promote the Indians' welfare. Morrison v. Work, 266
U. S. 481, 483, 485 (1925); Chippewa Indians of Minnesota v. The
United States, 88 Ct. Cl. 1 (1938); idem. 307 U. S. 1 (1939).

There can be no question therefore that the hands of the Congress
were not tied by the so-called express trust of the Nelson Act and
that the Congress retained power to depart'from the plan envisaged
therein and to authorize restoration of the ceded lands to tribal
ownership. Such a departure it made by section 3 of- the Indian
Reorganization Act of June 18, 1934 (48' Stat. 984), enacted to con-

19 All lands other than pine lands were classified as agricultural and were to be disposed
of to actual settlers only under the provisions of the homestead law upon payment of a
statutory price per acre in five equal annual installments and proof of five years' occu-
pancy. Act of January 14, 1889 (25 Stat. 642), sec. 6.

20 Section 3 of the Indian Reorganization Act of June i8, 1934 (48 Stat. 984).
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serve and develop Indian lands and resources and to accomplish
other ends, section 3 containing the following provision:

The Secretary of the Interior, if he shall find it to be in the public interest.
is hereby authorized to restore to tribal ownership the. remaining surplus lands
of any Indian reservation heretofore opened, or authorized to be opened, to
sale, or any other form of disposal by Presidential proclamation, or by any

. of the public-land laws of the United States: Provided, however, That valid
rights or claims of any persons to any lands so withdrawn existing on the
date of the withdrawal shall not be affected by this Act: Provided further.
That this section shall not apply to lands within any reclamation project
heretofore authorized in any Indian reservation: * *

The express authority here given the Secretary of the Interior
to effect a restoration should he find it in the public interest to do
so necessarily gives him implicit authority to safeguard a prospective

* restoration while making his findings. This public purpose of pro-
tecting the restoration, it has been administratively determined, the
Secretary may serve by temporary withdrawal of the lands in ques-
tion as "public" lands under the act of June 25, 1910 (36 Stat. 847),
relating to withdrawals of public lands.2'

I find therefore that the provisions of the.Indian Reorganization
Act above quoted freed the Executive from the restrictions imposed

* by the Nelson Act as above pointed out; that the departmental with-
drawals of September 19 and November 2, 1934, were lawful and
valid as regards the Chippewa lands; and that they withdrew these
lands from homestead entry andfrom every other form of disposi-
tion, subject only to the valid rights to Volstead patent existing-in
the State of Minnesota and its qualified tax sale purchasers or those
properly subrogated to their rights.

In summary, therefore, for all the considerations above set forth,
I am of opinion,

First, that the Minnesota drainage relief statutes concerning which
the Commissioner of the General Land Office has inquired neither
waive the State's liens imposed on United States lands under the
Volstead Act nor apply at all to these lands;

Second,. that the State authorities erroneously regard the United
States lands as forfeited to the State for nonpayment of the drainage
charges;

Third, that the only form of disposition of public and Indian
ceded lands to which the State and those claiming under it acquire
rights under the Volstead Act is Volstead disposition and Volstead
patent; and

* lMemorandum, Solicitor to Secretary, September 17, 1934. See also section 4 of act
of March 3, 1927 (44 Stat. 1347); and Cohen, Handboeok of Federal Indian Law, ch. 15,
section 21, Status of Surplus and Ceded Lands, p. 336.



65i] ; COUNTY ROADS, ROCKY MT. NATIONAL PARK 81
August 17, 1942

Foulrth, that the Executive order of February 5, 1935, and the
departmental orders of September 19 and November 2, 1934, with-
draw, respectively, the public and the Indian ceded lands here con-
cerned from homestead entry and every other form of disposition
under the public land laws subject only to valid rights to Volstead
patent existing in the State ofMinnesota and the qualified persons
claiming under it.

Accordingly, any previous contrary determination is hereby over-
ruled.

Approved:
- OSCAR L. CHAPMAN,

Assistant-Secretary.

STATE AND FEDERAL JURISDICTION OVER COUNTY ROADS
WITHIN -THE ROCKY MOUNTAIN NATIONAL PARK

Opinion, August 17, 1942

NATIONAL PARICS-JURISDICTION-COUNTY RoADs-SAHE, CONvEYANcE AND MAIN-
TENANCE THEREOF.

The National Park Service has no police jurisdiction over county roads until
title thereto is acquired by the Government and jurisdiction is ceded or
consented to by the State. A sale and conveyance comprehends a transfer
for valuable considerations such as benefits and advantages that will
accrue to the inhabitants of the county. The United States is not author-
ized to regulate and maintain highways not owned by the Government.

COHEN, Acting Solicitor:

The County of Larimer, Colorado, has presented a conveyance to
the United States of county roads in the territory added to the Rocky
Mountain National Park' by proclamations of the. President dated-
January 11, 1932, and March 5, 1936.2 A resolution of the board of
commissioners of Larimer'County is submitted with the deed which
sanctions the transfer of jurisdiction and control of the roads to
the Government.- These three questions have been presented for my
consideration and opinion:

1. Has the United States concurrent or exclusive police jurisdiction over
the public highways on and across lands added to the Rocky Mountain National
Park by Presidential proclamations of January 11, 1932, and March 5 1936?

2. If the answer to the first question is in the negative, will the acceptance
by this Department of the quit-claim deed tendered by the County of Larimer,
Colorado, dated November 5, 1941, authorize the Federal Government to police

1 Established by act of January 26, 1915 (38 Stat. 798, 16 U. S. C. 191).
2 Pursuant to the act of June 21,4930 (46 Stat. 791, 16 U. S. C. sec. 192b).
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and maintain such highways within the-boundaries of Rocky Mountain National
Park?

3. If the answer to the second question is in the negative, what action is
necessary on the part of Larimer County or the State of Colorado in order that
tle Department of the Interior may expend National Park Service roads and
trails funds in the maintenance of such roads and regulate traffic thereon?

My answer to the first question is that the National Park Service
has no police jurisdiction at the present time over the highways
under consideration. It appears that Colorado by act of its legis-
lature approved February 19, 1929,3 ceded exclusive jurisdiction to
the United States over all land included within the Rocky Mountain
National Park. This cession was accepted by Congress by the act
of March 2, 1929.4 The lands added to the park by the. President's
proclamations of 1932 and 1936 were not a part of the park at the
time the State ceded jurisdiction to the Government. By the terms
of the act ceding jurisdiction to the United States, only lands in-
cluded within the park at that time were affected. It therefore
follows that added lands are still under the ownership, control and
police jurisdiction of the county. -

With respect to the second question, the deed cannot be accepted
until it is established that the county has valid title to the highways.
Satisfactory evidence of the ounty's title to the highways should
be submitted for my consideration and opinion.

The validity of the proposed conveyance depends further upon the
power of the State to convey, and of the United States to accept,
land used for highway purposes. The governing Federal statute
authorizes the acceptance of "donations"; the governing State statute
authorizes "sale and conveyance" of these- lands. If there is an
unsurmountable inconsistency between these statutes the proposed
transaction cannot be approved. I am of the opinion, however, that
these categories are not necessarily contradictory. There may be
times when a conveyance is neither a sale nor a donation. 5 Con-
versely, the categories of sale and donation may overlap so that a
conveyance, as in the circumstances under consideration, is both a
sale and a donation, within the meaning of specific statutes.,

-The act 6f June 5, 1920,6 empowers the Secretary t accept rights-
of-way over lands within the national parks which may be donated
for park purposes. Clearly this statute was not intended to prevent
conveyances where the conveyor receives indirect benefits from the
conveyance; the intent of the statute is given full scope if a con-

CSCh. 168, sec. 33, Colo. Stat. Ann. (1935).
.445 Stat. 1536, 16 U. S. C. sec. 198.

5 reen v. Thon as, 37. Ohio App. 489, 175 N. E. 226 (1930).
0 41 Stat. 917, 16 U. S. C. see. 6. .
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veyance of this type is considered a donation. The conveyance from
the county to the Government may therefore be considered as a
donation within the meaning of that act because it is free from any
monetary consideration.

The county is authorized by statute8 to "sell and convey any real
or personal estate owned by the county, and make such order respect-
ing the same as may be -deemed conducive to the interests of the
inhabitants." If this conveyance is not a "sale and conveyance," in
so far as the county is concerned it is unauthorized. In my opinion
if the county will receive adequate considerations other than money
it may legally convey the title to the highways. In addition to the
maintenance of the highways-by the Government with funds appro-
priated by the 1943 Appropriation Act for this Department (Act of
July 2, 1942, 56 Stat. 506) the inhabitants of the county will enjoy
the convenience, recreation and pleasure that will accrue to them
through the use of the Government highways leading to the park.
These are valuable considerations9 for the conveyance and I think
render it a "sale and conveyance" within the meaning of the State
statute. In. the language of the State statute, such considerations
"may be deemed conducive to the interests of the inhabitants."
In discussing the meaning of the word "sale" the court in Halsted
v. Globe Indesmnity Co., 258 N. Y. 176, 179 N. E. 376, citing Hudson
Iron Co. v. Alger, 54 N. Y. 173, said: "In its broadest sense a 'sale
comprehends any transfer of property from one person to another
for a valuable consideration."' Accepting this broad definition of
sale, we recognize the proposed transaction as one by which the
county would be selling the land to the United States.'0

The power of the county commissioners with respect to the pro'
posed transaction is clear. The county commissioners, under Colo-
rado statute," have the --power to lay out, alter or discontinue any
road running through any county. The. board of commissioners by
the resolution which accompanies the deed cedes and transfers to
the Government such jurisdiction and control as the county possessed.
That action is in effect an abandomnent of the roads.

7 Recorded in Larimer County on November 10, 1941, in Book 733, page 593.
8 Chap. 45, sec. 3, Colo. Stat. Ann. (1935).
o Cf. Green v. Thomas, supra.
'I See Roberts v. Northern Pacific Railroad, 158 U. S. 1, 18 (1895); also Stanley v.

Schwalby, 162 U. S. 255, 276, in which the court said: "A valuable consideration may
be other than the actual payment of money, and may consist of acts to be done after the
conveyance. Prewit v. Wilson, 103 U. S. 22; Hitz v. Metropolitan Bank, II U. S. 722,
727; 4 Kent Com. 463!; Dart on Vendors (6th ed.) 1018, 1019. The advantage enuring
to- the city of San Antonio from the establishment of the military headquarters there was
clearly a valuable consideration for the deed of the city to the United States."

n Chap. 45, sec. 25, Colo. Stat. Ann. (1935).
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Although the power of the county commissioners in this case is
clear, the attempted exercise of that power which appears on the
record is unsatisfactory. The resolution of the highway commis-
sioners purports to impose on the Federal Government the obligation
"to maintain" the highway. The word "maintain" has been construed
to mean: "Keep in repair and replace."12 It is unlawful for a Gov-
ernment officer to make a bargain which attempts to bind the Govern-
ment beyond the appropriation for the fiscal year in which it is
made.13 The Supreme Court has held that contracts that run beyond
the fiscal year are unenforceable against the United States after the
year in which they are made if that year's appropriation has been
exhausted.'4 A new deed should be recorded eliminating the con-
sideration of maintenance on the part of the Govermnent noted in
the deed, 8uprt. Instead of that consideration the deed should recite
the benefits and advantages that will accrue to the inhabitants of the
county as a result of the use of the highways by them and the main-
tenance of the roads to the extent that appropriated funds are avail-
able for this purpose. A new resolution should also be obtained rati-
fying and confirming the delivery of the supplemental deed for the
considerations therein recited.

Before the acceptance of the deed, the United States is-not author-
ized to regulate and maintain the highways in question. The expendi-
ture of public funds on lands not owned by the Government may not
be approved by the Comptroller Generali.' Colorado statutes pro-
vide that the United States may obtain exclusive jurisdiction by con-
sent to the "acquisition" of lands for any purposes of the Govern-
ment,'6 or by cession of jurisdiction to the United States of such
lands.17 It should be observed that the acquisition of land is a
prerequisite to the cession of jurisdiction by the State of Colorado
under these statutes. When valid title to the highways is acquired
by the Government, the deed accepted and jurisdiction ceded or con-
sented to by the State of Coloraido, the Federal Government will be

a City of Denver v. Denver City Cable Baiway Co., 22 Colo. 565, 45 Pac.: 439.
S solicitor's Opinion, July 15, 1942, spra, p. 24.

14 Goodyear Tire & Rubber Co. v. United States, 276 U. S. 287 (1928); Leiter v. United
States, 271 U. S. 205 (1926).

15 19 Comp. Gen. 528, 529, f. 18 Comp. Gen. 463.
16 Chap. 168, sec. 2, Colo. Stat. Ann. (1935).
17 Chap. 168, sec. 3, Colo. Stat. Ann. (1935). Secs. 2 and 3, ibid., together with the

resolution of the County Board of Commissioners were held sufficient to cede to the Fed-
eral Government such jurisdiction and control as the State possessed over the highways
in the park now under consideration. Bobbins v. United States, 284 Fed. 39, 45. X
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authorized to maintain and exercise police jurisdiction over the high-
ways within-the boundaries of the Rocky Mountain National Park.'s

The third question has been discussed in the reply to the first two
questions and. further comment upon this question is therefore un-
necessary.

Approved:
ABE FORTAS,

Under Secretary.

CONDEMNATION OF RESTRICTED ALLOTTED LANDS OF THE
FIVE CIVILIZED TRIBES

Opinion, August 24, 1942

RESTRICTED INDIAN LANDs-FIVE CIVILIZED TRIBES-CONDEMNATION-CONGRE5-
SIONAL AUTHORIZATION-UNITED STATES-INDISPENSABLE PARTIES-CONSENT
TO CONDEMNATION-ACT OF MARCH 3, 1901.

Authorization by Congress is a prerequisite to the valid condemnation of
Indian lands restricted against alienation. The United, States is an indis-

* pensable party to condemnation proceedings against the restricted lands
of Indians of the Five Civilized Tribes. If Congress has authorized the
condemnation of Indian lands it has also consented to suits against the
United States in such cases subject to any condition which Congress sees
fit to impose. The consent of the Secretary of the Interior is not essential
to the maintenance of condemnation proceedings against lands of Indians
of the Five Civilized Tribes under the act of March 3, 1901 (31 Stat. 1084).

RESTRICTED INDIAN LANDS-CONDEMNATION-PERMANENT LEGISLATION-STATE-
HOOD-REPEA-ACT OF MAY 27, 1908. -

Section 11 of the Curtis Act of June 28, 1898 (30 Stat. 495), the act of
February 28, 1902 (32 Stat. 43), and section 25 of the act of April 26,
1906 (34 Stat. 137), relating to the condemnation of lands of Indians of
the Five Civilized Tribes constitute permanent legislation continued in
force after the' admission of Oklahoma into the Union by the Oklahoma
enabling act of June 16, 1906 (34 Stat. 267), if not by the terms of the
acts themselves. The act of March 3, 1901 (31 Stat. 1084), upon the
admission of Oklahoma into the Union on November 16, 1907, became
available as authority for the condemnation of lands allotted to Indians
of the Five Civilized Tribes except in so far as. authority to condemn
allotted lands had been furnished by the acts of June 28, 1898, February
28, 1902, and April 26, 1906, supra. The imposition of restrictions upon
allotted lands of Indians of the Five Civilized Tribes by the act of May 27,
1908 (35 Stat. 312), did not repeal the authority for condemning such

18 Camfield v. United States, 167 U. S. 518, 525, 526; Utah Power & Light Co. v. United
States, 243 U. S. 389, 404; McKelvey v. United States, 260 U. S. 353, 359; Hunt v.
United Statesj 278 U. S. 96; Surplus Trading 'Co. v. Cook, 281 U. S. 647, 650; James v.
Dravo Contracting Co., 302 U. S. 134, 141, 142; Bobbins v. United States, sapra, which
upholds this Department's police-regulations in the Rocky Mountain National Park.

85all
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lands granted by the earlier acts. The provisions regarding eminent
domain in the act of May 27, 1908, supra, did not limit the eminent domain
authority previously granted.

RESTRICTED INDIAN LANDS-CONDEM NNATION-CounTs-JrisnrcTio -RIGH'TS-
OF-WAY-SECETAiAL GRANT-TE1PORARY LEGISLATION.-

In the absence of Congressional direction to the contrary, the Federal and
not the State courts have jurisdiction, over proceedings in condemnation
of restricted Indian lands. Upon the admission of Oklahoma into the
Union, the provisions of the act of March 3, 1901, spra, became available
as authority for grants by the Secretary of the Interior of rights-of-way
for public highways and for general telephone and telegraph business
over lands of Indians of the Five Civilized Tribes. The provisions for
section line highways contained in section 10 of the supplemental Creek
agreement (32 Stat. 500), in section 37 of the Cherokee agreement (32
Stat. 716),. and in section 24 of the act of April 26, 1906 (34 Stat. 137),
were of temporary duration and not intended to survive the admission

- of Oklahoma into the Union.

RESTRICTED INDIAN LANDs-FIVE CIvIIZED TRES-RIGHTS-OF-WAY 1-INDIAN
RESERVATIONs-ALLOTlEINTs-JuDiciAL AcTION-OKLAHOMA WELFARE ACT.

The lands of the Five Civilized Tribes prior to allotment constitute Indian
reservations and as such are subject to the acts, of February 15, 1901
(31 Stat. 790), and March 4, 1911 (36 Stat. 1253), authorizing the Secretary
of the Interior to grant rights-of-way for telephone, telegraph and trans-

* mission lines, etc. The applicability of those acts to lands allotted to
Indians of the Five Civilized Tribes will be determined- by pending liti-
gation.* Lands acquired for Indian' tribes under authority of section 1
of the Oklahoma Indian Welfare Act of June 26, 1936 (49 Stat. 1967),
became in effect Indian reservations and as'such subject to the provisions
of the acts of March 3, 1901, February 15, 1901, and March 4, 1911, spra.

COHEN, Acting SoZicitor:
On January 4, 1940, you [Secretary of the Interior] referred to the

Solicitor for an opinion certain questions concerning the laws and
procedure governing condemnation of restricted lands allotted to
Indians of the Five Civilized Tribes in Oklahoma. These questions
arose out of efforts of the Grand River Dam Authority, then a public
corporation and an instrumentality of the State of Oklahoma, to
acquire by condemnation certain of the lands of these Indians for
reservoir purposes. Since the acquisition of the lands needed by the
Grand River Dam Authority was subsequently authorized by the act
of June 11, 1940 ( Stat. 303), the questions became moot in that
particular case and the Commissioner of Indian Affairs was so ad-
vised by former Solicitor Margold on June 20, 1940.

In view of the limited scope of the act of June 11, 1940, and since
questions concerning the authority under which the, lands of Indians

' Decided February 15, 1943. United States v. Oklahoma Gas Co., 318 U. S. 206. [Ed.]
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of the Five Civilized Tribes might be acquired for public purposes
are constantly recurring, this office has undertaken a study of the
applicable statutes and the departmental practices thereunder with
a view to reacling some definite concilusion as to the appropriate legal
'Procedure to be followed. The result of this study is given below.

1. Condemnation. The Five Civilized Tribes in Oklahoma comprise
the Creek, Cherokee, Seminole, Choctaw, and Chickasaw nations. The
lands of these nations were allotted in severalty to the individual
members thereof under various allotment agreements entered into
with the several nations and duly ratified by Congress.1 The patents
issued to the individual allottees under these agreements conveyed'
the fee simple title with restrictions against alienation. The restric-
tions so imposed, as modified by subsequent legislation 2 have been
extended to April 26, 1956, by, the act of May 10 1928.3 The effect
of these restrictions is to restrain both voluntary and involuntary
alienation, so that no interest can validly be acquired in the lands
under the laws of the State, whether enacted in the exercise of its
power of eminent 'domain or otherwise, without the sanction of Con-
gress., The attitude of the courts is shown by the statement df the
Supreme Court, speaking with reference to the attempt of an Okla-
homa court to apply a State law so as to validate a lease of his re-
striated lands by a Cherokee Indian, in the case of Bunch v. Cole, 263
U. S. 250 (Okla. 1923):

The power of Congress to impose restrictions on the right of Indian wards
of the United States to alien or lease lands allotted to them in the division of
the lands of their tribe is beyond question; and of course it is not competent
for a State to enact or give effect to a local statute which disregards those
restrictions or thwarts their purpose; Tiger v. Western Investment Co., 221
U. S. 286, 316; Monson v. Simonson, 231 U. S. 341, 347; Brader v. James, 246
U. S. 88, 96; Mullen v. Pickens, 250 U. S. 590, 595.

The plenary power of Congress to legislate regarding Indians is ad-
mitted too generally to require further discussion now. It follows
that any condemnation of restricted Indian lands must be authorized
by Congressional enactments.

The need for enabling legislation by Congress also arises, from the
status of the. United States as an indispensable party to the pro-
ceeding. As was stated by the Supreme Court in the case of Minnesota

1 Cherokee agreement (32 Stat. 716) Choctaw and Chickasaw original agreement (30
Stat. 495) ; Choftaw and Chickasaw supplemental agreement (32 Stat 641); Creek orig-
inal agreement (31 Stat. 861); Creek supplemental agreement (32 Stat. 500) Seminole
agreement (30 Stat. 567).
- See acts of April 26, 1906 (34 Stat. 137)-; May 27, 1908 (35 Stat. 312) April 12,

1926 (44 Stat. 239) and January 27, 1933 (47 Stat. 777):.
345 Stat. 495.
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v. United States, 305 U. S. 382, 388 (1939),-"A proceeding against
property in which the United States has an interest is a suit against
the United States." The Court also pointed out that not even a State
can sue the United States until-permission to do so has been granted.
The United States clearly is an indispensable party when the legal
title to the lands to be condemned is held by the United States in
trust for the Indians. Minnesota v. United States, supra. The fact
that the restricted lands of Indians of the Five Civilized Tribes are
held in fee subject to restrictions against alienation does not call
for a different rule. This was the view taken by the United States
District Court for the Northern District of Oklahoma in-several un-
reported cases of recent origin.4 In each of these cases the Grand
River Dam Authority sought to condemn lands of Five Tribes Indians
and asserted that the United States need not be joined as a party
defendant. The United States attorney moved to dismiss on the
ground, among others, that the United States is an indispensable.
party and should have been joined as a party defendant. The court
said that this contention was correct and in each of its orders gave
the counsel for the GrandRiver Dam Authority permission to amend
the pleadings. The soundness of the ruling is not open to question.

The maintenance of the restrictions which Congress has imposed
to prevent alienation of Five Civilized Tribes lands is distinctly an
interest of the United States. Privett v. United States, 256 U. S. 201
(1921). The Supreme Court discussed this interest in the mainte-
nanceof restrictions in the case of Sunderland v. United States, 266
U. S. 226, 234 (1924), saying, "And the power does not fall short of
the need; but, so long as they remain wards of the Government, justi-
fies the interposition of the strong shield of federal law to the end
that they be not overreached or despoiled in respect of their property
of whatsoever kind or nature. United States v. Kagama, 118 U. S.
375, 383-4." The guardianship of the Government over the Indians
did not cease when the allotments were made. Bowling v. United
States, 233 U. S. 528 (1914). The entry of Oklahoma into statehood
did not disturb the interests of the United States over the Indians for
"Congress was careful to preserve the authority of the Government
of the United States over the Indians, their lands, and property, which
it had prior to the passage" of the Oklahoma enabling act of June
16, 1906 (34 Stat. 267). Tiger v. Western Investment Co., 221 U. S.
286 (1911). If the lands of an Indian have been improperly alien-
ated, the' United States can sue in his behalf; "the authority to en-
force restrictions of this character is the necessary complement to the

'Grand River Dam Authority v. Kephart, No. 263 Civil; Grand River Dam. Authorit v.
1andrum, NQ, 22 Civil; rand River Da Athority V. arelead, N. 29 Civil,
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power to impose them"; and the Government need not have a pecuni-
ary interest in the controversy. Heckman v. United States, 224 U. S.
413 (1912). From the foregoing statements, it is apparent that the
United States has a sufficient interest in proceedings looking toward
condemnation of restricted Indian land, individual or tribal, to be an
indispensable party to any such action.

The question as to whether authorization for condemnation carries
with it a consent to be sued was affirmatively decided by the Eighth
Circuit Court of Appeals in the case of United States v. Minnesota,
95 F. (2d) 468 (1938), but it was there held that permission is given
to condemn a highway right-of-way under the act of March 3, 1901
(31 Stat. 1084), only if the Secretary of the Interior consents to the
proceedings. On review, the Supreme Court did not discuss the neces-
sity of consent by the Secretary, but as to the other point stated in
a- strong dictum that authorization to condemn implied a consent to
be sued (305 U. S. 382, 388). In United States v. Minnesota, 113
F. (2d) 770, the Circuit Court of Appeals reconsidered its prior hold-.
ing and ruled that Secretarial consent was not necessary for condem-
nation to lie under the act of 1901.

Prior to the admission of Oklahoma into the Union, the legislation
enacted by Congress for the regulation of the affairs of the Five
Civilized Tribes fell into two principal categories-legislation of
a permanent and continuing nature, and legislation of temporary
duration made necessary; by the lack of an organized territorial
government- and not intended to be effective -after statehood. The
necessity for the latter type of legislation is well described by
Mr. Justice Van Devanter in the case of Southern Surety o. v.
-Oklahoma :5

By reason of the conditions arising out of the presence of the Five Civilized
Tribes no organized territorial government was ever established in the Indian
Territory. Up to the time it became a part of the State of Oklahoma it was
governed under the immediate direction of Congress, which legislated for it
in respect of many matters of local or domestic concern which in a State are
regulated by the state legislature, and also applied to it many laws dealing with
subjects which under the Constitution are within Federal rather than state
control. In what was done Congress did not contemplate that this situation
should be of long duration, but on the contrary that the Territory should be
prepared for early inclusion in a State. * 8 *

In the Oklahoma enabling act' Congress took cognizance of both
types of legislation and indicated that which was or was not to
survive statehood by declaring:

241 U. S. 582, 584 (1916)0 Act of June 16, 1906 (34 Stat. 267),

692959-48-12

_ _
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and the laws of the United States not locally inapplicable shall have the same
force and effect within said State as elsewhere within the United States.

Condemnation legislation of a permanent nature continued in
force by the foregoing declaration, if not by the terms of the legis-
lation itself, is found in section 11 of the act of June 28, 1898 (30
Stat. 495), the act of February 28, 1902. (32 Stat. 43), and section
25 of the act of April 26, 1906 (34 Stat. 137). The 1898 act, com-
monly referred to as the Curtis Act, granted authority in section 11
to towns and cities organized within the Indian Territory to take
by condemnation- lands necessary for public improvements "regard-
less of tribal lines." The act of 1902 granted to railroads operating
within the Indian Territory authority to take by condemnation any
lands necessary for their purposes. Section 25 of the act of 1906
empowered light, or power companies to condemn lands within
the Indian Territory for certain enumerated purposes. This statute
accomplished several things: First, Congress extended the authority
for condemnation previously granted to towns and cities and rail-
roads to light or power companies and enumerated the uses of the
land which were to be considered as public in purpose; second, it
established the means by which the land could be obtained without
litigation; third, it extended the procedure set out in the February
28, 1902 act to condemnation proceedings which might be necessary;
and fourth, it provided that when the'Indian Territory became sub-
ject to the control of a Territory or State that the rights granted
to the light or power company would be under the control of that
Territory or State. The authorization, as in the other acts, extended
to the taking of both tribal and allotted lands.

With respect to the procedure, condemnation proceedings under
the act of 1898 were originally conducted under tle laws of Arkansas;
but the Oklahoma enabling act, in sections 13 and. 21, extended the
laws of the Territory of Oklahoma to Indian Territory until such
time as the State laws were enacted. The act of 1906, in the final
proviso of section 25, stated that all rights granted under that section
were to be "subject to the control of the future Territory or State
within which the Indian Territory nay be situated." Whether the
procedure under the 1902 railroad act also became subject to State
laws is a question now moot since the act of May 27, 1908 (35 Stat.
312), discussed below, specifically continued in force sections 13 to
23, inclusive, of the 1902 statute.

The only law of the'United States which provided generally for
the condemnation of Indian lands and which it is necessary to con-
sider in connection with section 21 of the enabling1 act is found in
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the second paragraph of section 3 of the act of March 3, 1901 (31
Stat. 1Q84, 25 U: S. C. sec. 357), and provides:

That lands allotted in severalty to Indians may be condemned for any public
purpose under the laws of the State or Territory where located in the same
manner as land owned in fee may be condemned, and the money awarded
as damages shall be paid to the allottee.

At the time the act was passed it could not apply immediately
to Five Civilized Tribes lands since no Territory or State then in-
eluded Indian Territory within its boundaries- and without such a
government to determine the public purposes for which condemna-
tion could be used the authority was useless. However, if Congress
did not intend for the 1901 act to be inapplicable to Five Civilized
Tribes lands after the State of Oklahoma had been formed, the
enabling act and the admission of the State made the provision
available for the condemnation of allotments of Indians of the Five
Civilized Tribes.

At the time the act of March 3, 1901, was passed the lands of
the Five Tribes Indians in Indian Territory were in tribal owner-
ship, and were, except for certain Federal control, subject to the
government of the respective nations. On March- 3, 1893 (27 Stat.
612, 645), Congress had indicated its intention to place these areas
under a territorial or State govermnent, notwithstanding guarantees
to the contrary given in some of the treaties between the nations
and the United States.7 The Curtis Act of June 28, 1898 (30 Stat.
495 512), made definite reference to this intended change, and four
of the five allotment agreements recognized the imminence of the
change by providing that the tribal government should not con-
tinue in existence longer than March 4, 1906.8 Although most of
these agreements were later supplemented, all of the initial agree-
ments, with the exception of the Creek agreement, had been approved
and ratified prior to March 3, 1901. The one with the Creeks was
approved by Congress on March of that year, but it was not ratified
by the tribe until March 25.
* The first paragraph of section 3 of the act of March 3, 1901, was
concerned with certain rights-of-way over Indian lands, including
"any lands held by an Indian tribe or nation in the Indian Terri-
tory." The second- paragraph contained no language which showed
an intention to exclude the Indian Territory or even lands of the

' See, for example, treaties between the Cherokees and the United States, May 6 1828
.(7 Stat. 311), and December 29, 1835 (7 Stat. 478, 481).

SSection 63,. original Cherokee agreement (32 Stat. 716, 725) Choctaw and Chickasaw
.agreement (30 Stat. 495, 512) section 4 Creek agreement (31 Stat. 861, 872). For
similar provision as to Seminole nation see act of March 3, 1903 (32 Stat. 982, 1008).
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Five Civilized Tribes from the scope of the eminent domain provi-
sion. It is to be noted that while the 1901 act allows the condemna-
tion only of allotted lands, the special statutes dealing with the
Indian Territory authorize condemnation of tribal lands as well.
In view of the circumstances at the time the act was passed and in
view of the broad language of the 1901 provision and the specific
mention of Indian Territory in the first paragraph of the section in
which it is found, we are led to the conclusion that the provision
was meant to apply to allotted lands in the Indian Territory when-
ever a Territory or State had been formed. It was not until
November 16, 1907, that the State of Oklahoma was finally admitted
into the Union, but upon that date the authority conferred in the
act of March 3, 1901, became available for the condemnation of
Indian allotments in Oklahoma, in so far as such proceedings were
not authorized by the 1898, 1902, or 1906 acts.

After Oklahoma had been admitted to statehood, the next perti-
nent act was passed on May 2, 1908 (35 Stat. 312), and was titled
"An Act for the removal of restrictions upon part of the lands of
allottees of the Five Civilized Tribes, and for other purposes."
Section 1 restated and partially revised the restrictions on alienation
and, in the last sentence of the section, provided:

* * * No restriction of alienation shall be construed to prevent the exercise
of the right of eminent domain in condemning rights of way for public purposes
over allotted lands, and for such purposes sections thirteen to twenty-three
inclusive, of an act entitled "An: Act to grant the right of way through Okla-
homa Territory and the Indian Territory to the Enid and Anadarko Railway
Company, and for other purposes," approved February twenty-eighth, nineteen
hundred and two (Thirty-second -Statutes at Large, page forty-three); are
hereby continued in force in the State of Oklahoma.

In an opinion approved on October 31, 1917 (D-40462), the then
Solicitor of the Department held that the 1908 act repealed the second
paragraph of section 3, act of March 3, 1901, so far as it formerly
had applied to Five Civilized Tribes lands. The opinion stated, in
part:

The act of March 3, 1901 (31. Stat. 1084), in brief, authorizes condemnation
of lands allotted to Indians for public purposes. This act is general in its
~operation.. Congress, however, has legislated specifically as to the homestead
tracts allotted to Creek Indians, especially as to full-blood Indians. The act
of May 27, 1908, supra, prohibits the alienation or any ncumbrance upon
such-homestead prior to April 26, 1931, except when the restrictions are removed
for the sale and disposal of the proceeds for the benefit of the Indian. Congress
then qualified the effect of the restriction of alienation so as not to "prevent
the exercise of the right of eminent domain in condemning rights of way for
public purposes over allotted lands", etc. The act of May 27, 1908, prohibits
the alienation of the homestead of a full-blood minor Creek Indian and permits
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the exercise of the right of eminent domain solely for "rights of way for public
purposes." The term "rights of way" can not be construed to include land
desired for school purposes. * * *

* * * The general provisions of the act of March 3, 1901 (31 Stat. 1058),
having been superseded by the specific provisions relating to the Creek
restricted lands, it accordingly follows that there is no right of eminent domain
under the existing law for the purpose of securing a school site upon the
homestead of Annie Scott.

In another portion of the opinion it was necessary to discuss the
same statutes and their application to Cherokee lands. The conclu-
sion was that "under the views above expressed in the case of Annie
Scott there is no right of eminent domain for school purposes."

The 1917 opinion appears to hold that the imposition of restric-
tions by section 1 of the act of 1908 repeals by implication the previ-
ously granted authority to ondemn Five Ci'vilized Tribes allotted
lands and that the statement to the effect that the restrictions are
not to be construed as preventing the condemnation of "rights of
way for public purposes" was an affirmative grant of new authority
for condemnation. The opinion further holds that the proposed use
for a school site was not a "right of way" and so did not come within
the authority for condemnation granted in the 1908 act. I do not
agree with these conclusions, and believe the effect of the 1908 act
must be reconsidered.

It is a familiar rule that repeals by implication are not favored,
and that such a repeal will exist only where there is a positive repug-
nancy between the provisions of the new law and those of the old.9

It is also elementary that one statute is not repugnant to another
unless they relate to the same subject. There must be a conflict be-
tween different acts on the same specific subject.'0 The act of 1901
authorizes the condemnation of allotted lands for any public purpose
under the laws of the State in the same manner as lands owned in
fee simple by white citizens can be condemned. The authority so
conferred was of necessity continuing in nature and the plain intent
of Congress was that it should be available notwithstanding restric-
tions against alienation then or thereafter in force. Section 1 of the
act of 1908 dealt with a totally different subject. That section reim-
posed, supplemented and extended the restrictions against alienation
of lands allotted to Indians of the Five Civilized Tribes. The oft-
reiterated and well-recognized reason for the imposition of such
restrictions is the protection of the Indian from his own ignorance
and inexperience in business dealings and from the greed and fraud

United States v. Borden Co., 308 U. S. 188, 60 Sup. Ct. 182 (1939). -

10See Lewis' Sutherland Statutorg Construction, vol, 1, sec. 247, pp. 468-9,
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of other individuals. Sundeland v. United States, 266 U. S. 226, 234
(1924). It is true that the grant of the right of eminent domain is
usually to be construed strictly against the grantee. But, on the
other hand, the courts have long recognized the desirability of avoid-
ing questions as to the conflict of sovereignty except when such ques-
tions are inescapable, and the courts have always tried to determine
and follow the intention of the legislative body. The enumeration
in the act of 1908 of the types of alienation which are forbidden"
indicates that the Congressional prohibition did not repeal the statu-
tory provisions which allowed the lands to be taken for a public pur-
pose. That the lands cannot be taken from the Indians for the benefit
of some private interest is in no way inconsistent with the right of
a public instrumentality to proceed under statutory authority to take
the lands for a valid public purpose. The procedure for such a taking
is so well established that the possibility of fraud is reduced to a
minimum. The right of the United States to participate in such a
proceeding is an added guarantee against miscarriage of justice in,
the judicial action.

It is my conclusion that the eminent domain authority in the act
of March 3, 1901, was not impliedly repealed by the provisions regard-
ing restrictions against alienation in section 1 of the act of 1908.

This conclusion is strengthened rather than weakened by the clause
in section 1 which preserves the right of eminent domain for "rights
of way for public purposes." The very language shows that the pur-
pose served by the statement was one of clarification rather than of
authorization. When it is remembered that no right to condemn re-
stricted Indian lands could exist unless Congress had so provided,
the language of the statute to the effect that "No restriction of aliena-
tion shall be construed to prevent * * eminent domain" shows that
some authority to condemn existed and was recognized by the legis-
lators; otherwise there would have been no right of condemnation
to be prevented.

The use of the words "rights of way" raises the question as to
whether those words imply a limitation on the broad rights of emi-
nent domain. One of the rules of statutory construction is, of course,
that the express mention of one person, thing, or consequence is tanta-
mount to an express exclusion of all others. But the rule is applicable
in determining the Congressional intent only if the term "rights of

' Section 5 of the act of 1908 provides: "That any attempted alienation or ncumbrance
by deed, mortgage, contract to sell, power of attorney, or other instrument or method of
encumbering real estate, made before or after the approval of this Act, which affects the
title of the land allotted to allottees of the Five Civilized Tribes prior to removal of
restrictions therefrom, and also any lease of such restricted land made in violation of
law before or after the approval of this Act shall be absolutely null and void."
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way?' as used has a limited meaning. The definition of the words,
however, has not been so fixed by usage as to be free of all ambiguity.
Congress itself has used the words in legislating to mean a limitation
upon the interest in the land which can be taken-for example, a
limited fee or mere easement rather than a fee simple; and at another
time to iean a limitation upon the use for which the land can be
taken-for example, in section 23 of the act of February 28, 1902
(32 Stat. 43), the right was granted "to take and condemn lands for
rights of way, depot grounds, terminals, and other railway pur-
poses." Another possibility is that Congress may have intended the
words to mean-in general any taking by eminent domain and without
limitation as to the nature of the public use or the interest in the
land. The legislative history should indicate the Congressional intent.

The part of section 1 which deals with eminent domain was not
contained in the original bill (H. R. 15641, 60th Cong., 1st sess.)
either as introduced or as it first passed the House of Representatives.
Nor was the matter of eminent domain discussed in the report-of the
committee (H. Rept. 1454) or in the debate on the floor of the House
(Cong. Rec., 60th Cong., 1st sess., pp. 5425-27, 6189-90). The Senate
Committee on Indian Affairs in its report (S. Rept. 575) recom-
mended the following amendment be added to section 1 of the bill:

'No restriction of alienation shall be construed to prevent the exercise of
the right of eminent domain in condemning rights, of way for public purposes
over allotted lands.

The conferees for the House secured the addition of a further amend-
ment:
and for such purposes sections thirteen to twenty-three, inclusive, of an act
entitled "An Act to grant the right of way through Oklahoma Territory and
the Indian Territory to the Enid and Anadarko Railway Company, and 'for
other purposes," approved February twenty-eighth, nineteen' hundred and two
(Thirty-second Statutes at Large, page forty-three), are. hereby continued in
force in the State of Oklahoma.

The statement submitted by the House conferees to supplement the
conference report explained the aendmentAhus:

Amendment No. 8 provides that no restrictions on alienation shall prevent
the exercise of .the right of eminent domain, and in conference. a provision
was' agreed to making it certain that the provision of the railroad right-of-
way act should not be repealed by this provision. Cong. Rec., supra, p. 6781.1

In the discussion which preceded the adoption of the conference
report by the House, Representative-Sherman, Chairman of the House
Committee on Indian Affairs and one of the conferees, said:



96 - DECISIONS OF THE DEPARTMENT OF THE INTERIOR [58 I. D.

Another provision makes it clear that these restrictions do not prevent
the exercise of the use of the right of eminent domain. [Cong. Rec., supra,
p. 6782.]

The reports and the debates indicate that Congress intended to
do no more than preserve existent authority to condemn. It is-my
conclusion that Congress intended to continue in force all eminent
domain provisions in eflect when the statute was passed on May 27,
1908.. The Solicitor's opinion of October 31, 1917, is not in accord
with the conclusions which have been reached in the present opinion,
but although the 1917 ruling has been in force for over 20 years,
it has not given rise during that period to any administrative prac-
tice which causes us to hesitate in overruling it. The denial of the
right to condemn under the 1901 act may have caused some incon-
veniences to would-be condemnors, but the denial of a right to take
land could not have clouded any title or fostered any vested interest
which will be affected. In so far as the 1917 opinion is contrary to
the conclusions stated in this opinion, it is hereby overruled.

The last portion of the eminent domain provision in the 1908 act
presents one additional question not considered in the opinion of
1917. The words "and for such purposes sections thirteen to twenty-
three, inclusive, -of an act * * * approved February twenty-eighth,
nineteen hundred and two * * * are hereby continued in force
in the State of Oklahoma" may mean that the procedure set forth
in those sections shall apply either to all condemnation proceedings
or only to those involving railroads. The words "and for such
purposes" are not free from doubt as to the meaning which they
convey and we are justified in resorting to the legislative history to
determine the correct-interpretation. The words of reference to the
1902 act were added in conference at the request of the House con-.
ferees, and one of the conferees explained to the House that this
addition made certain that the provisions of the railroad right-of-
way act ere not repealed. This explanation gives the -words a
"saving" function and nothing more. Prior to the admission of
Oklahoma into statehood, sections 15 and 17 had served to provide
the procedure for the taking of Indian land in Indian Territory
by light or power companies under the act of April 26, 1906, but
section 25 of that act also provided that the laws of Oklahoma
were to govern after the admission of the State. The act of March
3, 1901, also implies that State laws are to govern. Sections 13 to
23, inclusive, of the 1902 act are not generally applicable to the needs
of parties other than railroads. In the light of these circumstances
it is my conclusion that while the condemnation of Indian lands by
railroads is to be in accordance with the provisions of- the 1902 act,
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that act does not control condemnation proceedings authorized for
other than railroad purposes.

2. The Court having jurisdiction to hear and determine proceed-
ings in condemnation. Some question has been raised as to whether
condemnation actions should be brought in the State or Federal
courts. The Supreme Court, in the case of Minnesota v.. United
States, 305 U. S. 382, has ruled that when the United States is an
indispensable party to a proceeding, that action must be brought in
the Federal courts unless Congress has otherwise provided. The
Court further ruled that the State court was without jurisdiction
over such proceedings. As the action in that case was brought to
-condemn Indian land under the act of March 3, 1901, supra, it follows
that proceedings under that act to condemn Five Tribes lands must
be brought in the Federal courts:'

The procedure which is set forth in the act of February 28, 1902,
includes in section 23 a provision that "all judicial proceedings
herein authorized, may be commenced and prosecuted in the courts
of said Oklahoma Territory which may now or hereafter exercise
jurisdiction within said reservations or allotted lands." Section 15
of that act provides for consideration in the condemnation proceed-
ings by "the United States court, or other court of competent juris-
diction." The act of April 26, 1906, incorporates section 15 of the
1902 act by reference. These various statutes, however, -dealt with
the taking of not only the lands of the Indians but also those of
any other persons, corporation or municipality within the Indian
Territory. With regard to the latter group;-it is evident that a
State court would have jurisdiction, but in a proceeding against
restricted Indian lands the United States is an indispensable party
and, as such, can be sued only in the Federal court. This conclusion
is substantiated by the provision of the. Oklahoma enabling act of
June 16, 1906, which provided in section 16 that all causes pending
in the courts of the Oklahoma Territory and the Indian Territory
"in which the United States may be a party * * * shall be trans-
ferred to the proper United States circuit or district court for
final disposition."

3. Rights-of-way for public highways. Section 4 of the act of
March 3, 1901, supra, provides:

That the Secretary of the Interior is hereby authorized to grant permission,
upon compliance with such requirements as he may deem necessary, to the
proper State or local authorities for the opening and establishment of public
highways, in accordance with the laws of the State or Territory in which the
lands are situated, through any Indian reservation or through any lands which
have been allotted in severalty to any individual Indians under any laws or
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treaties but which have not been conveyed to the allottees with full power of
alienation.

I have already ruled that section 3 of the act of 1901 relating to
condemnation is applicable to lands of the Indians of the Five
Civilized Tribes. The reasoning upon which that ruling is based
compels the conclusion that section 4 above of the same act is likewise
applicable to these lands.

Provisions for section line highways of limited width were in-'
eluded in the Creek and Cherokee agreements'2 and in section 24 of'
the act of April 26, 1906 (34 Stat. 137). But these were special
provisions to meet temporary needs. The Creek and Cherokee agree-
ments required that damages for the opening and establishment of
public highways be paid from tribal funds during the existence of
the tribal governments then scheduled to expire in 1906. The act
of 1906 likewise required that damages be paid from tribal funds
but as that act continued the tribal governments in force until other-
wise provided by law, the determination of the damages and the-
payment thereof from tribal funds was limited to the period "prior
to the inauguration of a- State government."' Legislation of this
nature plainly is of the temporary type hereinbefore referred to as
not intended to survive statehood. As laws "locally inapplicable,"
they were not continued in force by the enabling act and could' not
nave been intended to displace other and more comprehensive statu-
tory provisions such as contained in the act of 1901. Even though
the act of 190.1 could not, in the absence of a territorial or State
government, become immediately available, this difficulty was com-
pletely removed by the formation of the State of Oklahoma. Indeed,
as a law of the United States not then locally inapplicable, the
«ct of 1901 was required to be given the same force and effect in
Oklahoma as elsewhere by section 21 of the enabling act of June
16, 1906, supra.

4. Secretarial grants of rights-of-way for telephone, telegraph and
ftower transmission lines. The first paragraph of section 3 of the
act of March 3, 1901, spra, authorizes the Secretary of the Interior
to grant a right-of-way in the nature of an easement for genera]
telephone and telegraph business-
through any Indian reservation, through any lands held by an Indian tribe
or nation in the Indian Territory, through any lands reserved for an Indian
agency or Indian school, or for 'other purpose in connection with the Indian
Service, or through any lands which have been allotted in severalty to any

12 Section 10, supplemental Creek agreement (32 Stat. 500); section 37, Cherokee allot-
ment agreement (32 Stat. 716).
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individual Indian under any law or treaty, but which have not been conveyed
to the allottee with full power of alienation.

It follows from what has already been said that this provision of
law is applicable to lands of the Five Civilized Tribes,

The act of February 1 1901 (31 Stat. 790), authorizes the Secre-
tary of the Interior to grant rights-of-way for telephone, telegraph
and- transmission lines and for sundry other purposes through
reservations of the United States including Indian reservations, upon
the condition, among others, that no such grant shall be made with-'
out the approval of the chief officer of the department having super-
vision over the reservation affected. With variations- -not here
material, the act of March 4, 1911 (36 Stat. 1253), confers a like
authority upon heads of departments with respect to telephone,
telegraph and transmission lines. As to telephone and telegraph
lines, these acts are broader in scope than the first paragraph of
section 3 of the act of 1901 in that they authorize a grant of a right-
of -way for a private telephone or telegiaph line in addition to rights-
of-way for lines used for general public service.

Whether or not the acts of February 15, 1901, and March 4, 1911,
are applicable to lands of the Five Civilized Tribes depends upon
whether such lands prior and subsequent to allotments in severalty
may properly be classified as Indian reservations. I find little diffi-
culty in holding that prior to allotment the lands belonging to the
Five Civilized Tribes were legally constituted Indian reservations.
Under certain early treaties, a comprehensive discussion of which
is found in the Handbook of Federal Indian Law (ch. 3, sec. 4, sub-
division E), specific and well-defined tracts of land were set apart
as permanent homes for each of the nations comprising the Five
Civilized Tribes. In Minnesota v. Hitchcock, 185 U. S. 373, 390,
lands set aside for an Indian tribe with much less formality than
this were. declared to be an Indian reservation. See also Spalding
v. Chandler, 160 U. S. 394. It is true that the lands were conveyed
in fee to the nations by patents issued by the United States, but
this did not terminate the guardianship relation existing between
the Indians and the United States and they continued to be subject
to the legislation of Congress enacted in the exercise of the Govern-
ment's guardianship over the nations and-their affairs. In this and
in other respects the lands stood in exactly the same category as the
lands of other legally constituted Indian reservations.

The administrative interpretation over a long period of years has
been that the word "reservation" as used in the various right-of-way

85] 99
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statutes included lands allotted to individual Indians. 3 However,
on March 27, 1942, the Circuit Court of Appeals for the Tenth Circuit
in United States v. Oklahoma Gas & Electric Co., 127 F. (2d) 349,
held the acts of February 15, 1901, and March 4, 1911, to be without
application to an Indian -allotment for the reason that the allotment
was no longer a part of the reservation. Since a petition for cer-
tiorari has been filed by the United States and is now pending before
the United States Supreme Court, the question of the applicability
of these acts to allotted lands of the Five Civilized Tribes can only
be answered conditionally. If certiorari be denied or the Supreme
Court on review affirms the decisions of the Tenth Circuit Court of
Appeals, the acts cannot be held to be applicable. If, on the other
hand, the Supreme Court reverses the Circuit Court of Appeals and
sustains the departmental interpretation of the acts, then it must
be held that they apply to allotted lands of the Five Civilized Tribes.*

5.. Laws governing rights-of-way over and condemnation of lands
acquired for Indian tribes in Oklahoma under the Oklahoma Indian
Welfare Act. By section 1 of the Oklahoma Indian Welfare Act'4

the Secretary of the Interior is authorized to acquire lands for Indian
tribes in Oklahoma and take title to such lands in the name of the
United States in trust for the tribes. The authority extends to
lands located within as well as without Indian reservations. The
lands so acquired for an Indian tribe become in effect Indian reserva-
tion lands and as such are subject, in my opinion, to the provisions
of the act of March 3, 1901, and the acts of February 15, 1901, and
March 4, 1911.

This conclusion is in accord with the interpretation placed by this
office on the word "reservation' as used in a right-of-way, statute
differing in no material respects from the statutes here involved. In
a memorandum dated July 1, 1938, from the Acting Solicitor to
the Assistant Secretary consideration was given to the question of
whether lands purchased for Indian school purposes constituted a
reservation within the meaning of an act of Congress authorizing
the granting of irrigation ditch rights-of-way across reservations of
the United States. Disagreeing with a proposed interpretation of
the word "reservation," the Acting Solicitor said:

A. construction of the word "reservation" in this statute to refer only to
reservations created out of the public domain and to exclude reservations
where the land has been acquired by purchase, donation or otherwise unduly

'3Fresnol Water-Right Canal, 35 L. D. 550, 551 (1907) Instructions-Applications for
Power Permits within Indian Reservations, 42 L. D. 419, 420 (1913) ;,West Okanogan
Valley Irrigation District, 45 L. D. 563, 565, 567 (1916).

* Decided February 15, 1943, 318 U. S. 206. Editor.] 
'Act of June 26, 1936 (49 Stat. 1967, 25 U. S. C. sec. 501).
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restricts the application of the act of Congress by departmental interpretation.
No previous formal decision of this Department nor any court opinion has
been found which interprets the term "reservation" in right of way statutes
in the manner proposed. On the contrary in the Icicle Canal Company case,
44 L. D. 511, at 512, it is reported that a reservation purchased by, and trust
patented to, the Indians was held by the Department to be within the term
"public lands and reservations of the United States" in the highway right of
way statutes. The courts have generally given the term "reservation" a broad
meaning to- include any lands set apart by the Government for any purpose.
(See United States v. Prtneuf-Marsh Valley Irrigation Co., 213 Fed. 601, at
603.) In this connection it is relevant to refer to the case of United States v.
McGowan decided in the Supreme Court on January- 3, 1938 (302 U. S. 535,
82 Sup. Ct. 305). That opinion overruled the holding of the lower Federal
courts that the I Reno Indian Colony was not Indian country nor an Indian
reservation since it was purchased by the Government for the Indians from
private owners and not set apart out of the public domain. The court repeated
the definition of the term "Indian reservation" as including any area validly
set apart for the use of the Indians under the- superintendence of the Govern-
ment and found that the lands purchased for Indian use had been "validly set
apart for the use of the Indians." -

In view- of the fact that there are many instances in which lands are set
apart for Indian purposes where the lands were acquired by purchase by the
Indians or by the Government, this Department should not without strong
reason restrict the application of the term "reservation" to exclude such
lands with the result that these areas are not covered by the right of way
statutes. * * *

The reasoning of the Acting Solicitor applies with even greater
force to lands purchased and held in trust by the United States for
an Indian tribe under the Oklahoma Indian Welfare Act. The
absence of any declaratiol in the act that lands so acquired shall
constitute' an Indian reservation is unimportant. No such formal
declaration is essential to the creation of an Indian reservation. It
is enough that from what has been done there results a certain-
defined tract appropriated to Indian occupation and use. Minnesota
v. Hitchcock, supra.

Summary of oncusions. The conclusions to be drawn from the
foregoing discussion are: -

1. That authorization by Congress is a prerequisite to the valid
condemnation of Indian lands restricted against alienation. -

2. That the United States is an indispensable party to condemna-
tion proceedings against the restricted lands of Indians of the Five
Civilized Tribes.

3. That if Congress has authorized the condemnation of Indian
lands it has also consented to suits against the United States in such
cases subject to any condition which Congress sees fit to impose.

4. That the consent of the Secretary of the Interior is not essential
to the maintenance of condemnation proceedings against lands of
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Indians of the Five Civilized Tribes under the act of March 3, 1901
(31 Stat. 1084).

5. That section 11 of the Curtis Act of June 28, 1898 (30 Stat. 495),
the act of February 28, 1902 (32 Stat. 43), and section 25 of the act
of April 26, 1906 (34 Stat. 137), relating to the condemnation of
lands of Indians of the Five Civilized Tribes constitute permanent
legislation continued in force after the admission of Oklahoma into
the Union by the Oklahoma enabling act of June 16, 1906 (34 Stat.
267), if not by the terms of the acts themselves.

6. That the act of March 3, 1901 (31 Stat. 1084), upon the admis-
sion of Oklahoma into the Union on November 16, 1907, became avail-
able as authority for the condemnation of lands allotted to Indians
of the Five Civilized Tribes-except in so far as authority to condemn
allotted lands had been furnished by the acts of June 28, 1898 (30
Stat. 495), February 28, 1902 (32 Stat. 43), and April 26, 1906 (34
Stat. 137).

7. That the imposition of restrictions upon allotted lands of Indians
of the Five Civilized Tribes by the act of May 27, 1908 (35 Stat. 312),
did not repeal the authority for condemning such lands granted by
the earlier acts.

8. That the provisions regarding eminent domain in the act of
May 27, 1908, supra, did not limit the eminent domain authority previ-
ously granted.

9. That in the absence of Congressional direction to the contrary,
the Federal and not the State courts have jurisdiction over proceed-
ings in condemnation of restricted Indian lands.

10. That upon the admission of Oklahoma into the Union, the pro-,
visions of the act of March 3, 1901 (31 Stat. 1084), became available
as authority for grants by the Secretary of the Interior of rights-
of-way for public highways and for general telephone and telegraph
business over lands of Indians of the Five Civilized Tribes.

11. That the provisions for section line highways contained in sec-
tion 10 of the supplemental Creek agreement (32 Stat. 500), in section
37 of the Cherokee agreement (32 Stat. 716), and in section 24 of the
act of April 26, 1906 (34 Stat. 137), were of temporary duration and
not intended to survive the admission of Oklahoma into the Union.

12. That the lands of the Five Civilized Tribes prior to allotment
constitute Indian reservations and as such are subject to the acts of
February 15, 1901 (31 Stat. 790), and March 4, 1911 (36 Stat. 1253),
authorizing the Secretary of the Interior to grant rights-of-way for
telephone, telegraph :and transmission lines, etc.

13. That the applicability of the acts of February 15, 1901, and
March 4, 1911, supra, to lands allotted to Indians of the Five Civil-
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ized Tribes will be determined by the final decision in United States
v. Oklahoma Gas & Electric Company, decided by the Tenth Circuit
Court of Appeals on March 23, 1942, 127 F. (2d) 349, and now pend-
ing before the United States Supreme Court on petition of the United
States for certiorari.*

14. That lands acquired for Indian tribes under authority of sec-
tion 1 of the Oklahoma Indian Welfare Act of June 26, 1936 (49 Stat.
-1967), became in effect Indian reservations and as such subject to the
provisions of the acts of March 3, 1901, February 15, 1901, and March
4, 1911, supra.

Approved:
OSCAR L. CHAPMAN,

Assistant Secretary.

USE OF ALLOTTED INDIAN LANDS

Opinion, August 24, 1942

POWER OF SECRETARY-USE OF INDIAN ALLOTTED LANDS-LAND-USE CLASSIFI-
CATION.

The Secretary is, authorized to make a land-use classification of allotted
lands, this being an administrative measure incidental to the carrying out
of various statutory authorities.

The Secretary is authorized to exercise all powers vested in him by statute
with respect to leases, development loans,' timber sales, and other land
management activities, in such a way as to accomplish conservation
objectives.

Statutes describing the jurisdiction of the Indian Office and of the Depart-
ment of the Interior with respect to Indian affairs are not to be construed
as grants of new substantive powers.

Section 6 of the act of June 18, 1934, is not a grant of new powers to the
Secretary but is; a direction to the Secretary to exercise, in the interest
of conservation, powers theretofore vested in him. -

Allotted Indian lands are not "lands owned or controlled by the United States
or any of its agencies" within the meaning of the Soil Conservation and
Domestic Allotment Act of April 27, 1935.'

CoPEN, Acting Solicitor:
My opinion has been requested. on the following questions:
1. Does the Secretary of the Interior have authority to classify

allotted lands as agricultural, grazing, and forest lands regardless of
whether the Indians have accepted the Indian Reorganization Act 

Decided February 15, 1943, 318 U. S. 206. [Editor.]
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2. If the Secretary of the Interior has authority to classify the
allotted lands, does he also have authority to require the allottees
to use their allotted lands in accordance with. his classification and
in accordance with the rules and regulations approved by him for the
conservation of the soil and other natural resources?

The background against which these questions should be consid-
ered is thus set forth by the Commissioner of Indian Affairs:

In the Dakotas, Montana, and other states in the Northern Great Plains
region, there are extensive areas of grazing lands which are marginal or sub-
marginal for agricultural purposes. During periods when the precipitation
is above the average there is usually a demand for leases on Indian grazing
lands to be used for the growing of wheat and other small grains. This demand
usually comes from non-Indians who live on or in the vicinity of Indian reser-
vations. There are also a number of Indian allottees who insist on break-
ing out the native sod and using the lands for agricultural purposes if it
appears the precipitation will permit. As a result much of the lands which
are sub-marginal for agricultural purposes are abandoned during dry cycles
and are -subject in many instances to severe soil erosion. It usually requires
a decade or more for the native grasses to re-establish themselves on these
plowed areas.

The use- of allotted lands which are leased to Indians or non-Indians can be
controlled through proper stipulations in the lease contracts. If grazing lands
should not be plowed, leasing such land for agricultural purposes can be dis-
approved: There is some question, however, as to whether the Secretary of
the Interior has authority to prevent an Indian-allottee from using lands which
are chiefly valuable for the production of native grasses for agricultural pur-
poses or from using this grazing and agricultural land in a manner which
will deplete the fertility of the soil through erosion or other causes..

Question 1

The classification of allotted lands is an administrative measure
which, although not, expressly authorized by statute, is lawful and
proper if it is a measure incidental to the carrying out of some statut
tory duty or authority vested in the Secretary of the Interior., There
are in fact a number of statutory duties and authorities vested in the
Secretary of the Interior in the exercise of which the classification
of allotted lands would be useful. Among these are the supervisory
powers of the Secretary of the Interior with respect- to: (a) the
leasing of allotted lands ;2 (b) the sale of timber therefrom ;3 (c) the

'Act of July 9, 1832, sec. 1 (4 Stat. 564), as amended (25 U. S. C. 2) act of June
30, 1834,-sec. 17 (4 Stat. 735, 738, 25 U. S. C. 9); act of February 14, 1903 (32 Stat.
825, 830, 5 U. S. C. 485). _

Act of June 25, 1910, sec. 4 (36 Stat. 855, 856, 25 U. 5. C. 403) ;act of March 3,
1921, sec. 1 (41 Stat. 1225, 1232, 25 U. S. C. 393) ; act of May 18, 1916, sec. 1 (39
Stat. 123, 128, 25 U. S. C. 394) ; act of May 31, 1900, sec. 1 (31 Stat. 221, 229, 25 U. S. C.
395) ; act of March 3, 1909 (35 Stat. 781, 783, 25 U. S. C. 396), amended by act of May
11, 1938 (52 Stat. 347, 25 U. S. C. 396a-396f) ; act of July 8, 1940 (54 Stat 745) ; act
of September 21, 1922, sec. 6 (42 Stat. 994, 995, 25 U. S. C. 392); see Cohen, Handbook
of Federal Indian Law -(1942), 227-228.

3 Act of June 25, 1910, sec. 8 (36 Stat. 855, 857, 25 U. S. C. 406). D
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making of individual Indian loans for the purpose of land develop-
:nent and improvement;4 and (d) the responsibility for advising
Indian land owners concerning the best use of their lands.5 In the
discharge of these functions, as well as in the discharge of many

* other responsibilities fixed by statute or treaty, the classification of
Indian lands according to optimum use would constitute an' appro-
priate means to the achievement of purposes approved by Congress.
I am of the opinion, therefore, that the Secretary of the Iterior
is authorized to effect such a classification of Indian lands.

Question 2

Upon the classification of Indian lands, it becomes pertinent to
ask Whether, and to what extent, the Secretary of the Interior may
require the. landowner to use such lands for'the purposes to which
a classification shows them to be best adapted. The answer to this
question is in part determined by the considerations advanced with
respect to the preceding question. - The Secretary of the Interior'
has, by statute, a broad discretionary -power to approve or to .dis-
approve leases. of allotted lands. It would, in my opinion, be within
his power to modify existing regulations on Indian leasing so as
to require the disapproval of all leases not made for the purposes to
which a land-use classification shall have shown the land in question
to be best fitted. fSimilarly,with respect to the Secretary's:statutory

-control over loans to Indians for land use and land improvement, it
would be, in my opinion, lawful and proper for the Secretary of the
Interior' to issue a regulation, forbidding all loans which, would fi-
nance any development or improvement inconsistent with the proper
use of the land' as shown by a land-classification schedule. Similar'
requirements might be included in existing departmental regulations
dealing with the sale of timber, the issance of grazing permits,
commercial permits, and rights-of-way, the maintenance of irrigation
services and the collection of irrigation charges, and numerous other
activities in which the Department exercises a supervisory control
over Indian land use. Broad as is the field covered by these various.
statutory controls, the abstract question remains whether, apart from
its various statutory veto powers over improper land use, there is
a general power in the Department of the Interior to regulate the
use of Indian allotments by the Indians themselves and, perhaps,

4Act of June 18, 1934, sec. 10 (48 Stat. 984, 986, 25 U. S. C. 470) act of June 26,
1936, sec. 6 (49 Stat. 1967, 1968, 25 U. S. C. 506); see annual appropriation acts. See
Handbook of Federal Indian Law,: 245-248.

Act of November 2, 1921 (42 Stat. 208, 25 U. S. C. 13). Many treaties promise agri-
cultural instruction. See Handbook of Federal Indian Law, 238-240, 44-43.;

692959-48-13
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to require. affirmative action by an Indian allottee in the interests of
conservation. Specifically, for example, it may be asked whether an
Indian allottee iay be ordered to plant alfalfa instead of corn if
such action is necessary to prevent erosion.,

It has been suggested that such a power is established by section 1
of the act of July 9, 1832, as amended,6 by section 17 of the act of
June 30, 1834," by section 12 of the act- of February 14, 1903,8 and
by section 6 of the act of June 18, 1934.9

The first of these statutes, in its Code form, declares:
Duties of Commissioner. The Commissioner of Indian Affairs shall, under

the direction of the Secretary of the Interior, and agreeably to such regulations
as the: President may prescribe, have the management of all Indian affairs
and of all matters arising out of Indian relations.

This was the statute which established the- office of the Commis-
sioner of Indian Affairs. It was designed not to add to the business
or the authority of the Federal Government in Indian matters, nor
to diminish the scope of self-goyernment then exercised by the
Indian tribes and nations, but merely to locate a particular mass
of Government business in a statutory office. The reference to

-"management of all' Indian affairs" did not confer a power to manage
the affairs of Indians or of Indian tribes or nations any more than:
a reference to "foreign affairs" in defining the duties of the State
Department could be construed to confer upon that Department a
power to manage the affairs of foreigners or of foreign nations.
Just as our "foreign'affairs" are affairs of our Government relating
to foreign matters, so our "Indian affairs" are affair of our Govern-
ment relating to Indian matters. This is made clear in Chief Justice
Marshall's disquisition upon the meaning of the phrase "management
of Indian affairs" in the case of Worcester v. Georgia.'0 If there
were any doubt on the point, it would be resolved by the consideration
that the 1832 statute provided specifically that the' Commissioner
was to act pursuant to regulations which the President might pre-
scribe. The scope of the President's power is set forth in section 17
of the act of June 30, 1834, which, in its present Code form provides:

The President may prescribe such regulations as he may think fit for
carrying into effect the various provisions of any act relating to Indian affairs,
and for the settlement of the accounts, of Indian affairs.

04 stat, 564, 25 U. S. C. sec. 2. The act of March 3, 1849 (9 Stat. 395), made the
Commissioner of Indian Affairs responsible to the Secretary of the Interior instead of
the Secretary of War.

74 Stat. 735, 738, 25 U. S. C. sec. 9.
8 32 Stat. 825, 830, 5 U. S. C. sec. 485.
9 48 Stat. 984, 986, 25 U. S. C. sec. 468.

6 Pet. 515, 553 (1832).
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It will be noted that the President's regulatory power is the power
to prescribe rules and regulations appropriate for the carrying into
efrect of various statutes. It does not go beyond this, and the
authority of the C6mmissioner of Indian Affairs, which is subordi-
nate to that of the President, must likewise be deemed subject to the
limitations which the statute imposes upon the President.

The third of the general statutes cited is section 12 of the act of
February 14, 1903.11 In its present Code form this statute declares:

The Secretary of the Interior is charged with the supervision of public busi-
ness relating to the following subjects:

X* : f * * * * X. : *: : a*

Second. The Indians.

By this statute Congress purported to describe the jurisdiction of
the Department of the Interior as including public business relating
to the Indians. This statute clearly did not subject Indians or
Indian property to. any new restraints, obligations or liabilities.

Analysis of the foregoing statutes leads to the conclusion that
what is sometimes loosely spoken of as a "general supervisory power"
derived from these statutes is, strictly speaking, simply a power-to
take administrative measures necessary for the execution of responsi-
bilities Iand authorities otherwise more definitely fixed by statute
or treaty. These general statutes cannot be relied upon as grants of
new powers unrelated to the statutory responsibilities of the.Depart-
ment. Particularly is this true whee the question is* whether these
general statutes authorize the Department to impose restraints upon
the -use of real property or to require affirmative actions or services
from a property owner by reason of his property ownership.'

This basic question was before the Supreme Court in United States
v. Paine Lumnber Co., 206 U. S. 467 (1907). In that case the Supreme
Court held' that an allottee had the right to cut and sell timber on
his allotment even though the Interior Department 'sought to pre-
vent such cutting and sale. The Court in that' case declared:.
* * * ' it hardly needs to be said that the allotments were intended to be of
some use and benefit to the Indians. And, it will be observed, that on that
use there is no restraint whatever. A restraint, however, is deduced from the
provision against alienation, the supervision to which, it is asserted, the Indians
are subject and the character of their title.: It is contended that the right of
the Indians is that of occupation only, and that the measure of power over
the timber on their allotments is expressed in United States v. Cook, 19 Wall.
592. We 'do not regard that case as controlling. The ultimate conclusion' of
the court was determined by the limited right which the Indians had in the
lands from which the timber there in controversy was cut.

32 Stat. 825, 830, 5 u. S. C. -sec. 485.
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* x * If such were the title in the case at bar, such would be the conclusions.:
But such is not the title... We need not, however, exactly define it. It is cer-
tainly more than a right of mere occupation. The restraint upon alienation
must not be exaggerated. It does not of itself debase:the right below a fee
simple. Libby v. Clark, 118 U. S. 250. . The title is held by the United States,
it is true, but it is held "in trust for individuals and their heirs to whom the
same were allotted." The considerations, therefore, which determined the
decision in United States v. Cook do not exist. The land is not the land of
the United States, and the timber when cut did not become the property of
the United States. And we cannot extend the restraint upon the alienation
of the land to a restraint upon the sale of the timber consistently with a proper
and beneficial use of the land by the Indians, a use which can in no way
affect any interest of the United States. It was recognized in Uited States
v. Cook that "in theory, at least," that land might be "better and more val-
uable with the timber off than with it on." Indeed, it may be said that arable
land is of no use until the timber is off, and it was of arable land that the
treaty contemplated the allotments would be made. We encounter difficulties
and baffling inquiries when we concede a cutting for clearing the land. for,
cultivation, and deny it for other purpose. At what time shall we date the
preparation for cultivation and make the right to sell the timber depend?
Must the axe immediately precede the pow and do no more than keep out
of its way? And if that close relation be not always maintained, may the
purpose of an. allottee be questioned and referred to some advantage other
than the cultivation of the land, and his title or that of his vendee to the
timber be denied? Nor does':the argument which makes the occupation of the
land a test of the title to the timber seem to us more adequate to justify the
qualification of the Indians' rights.

It is based upon the necessity of superintending the weakness of the Indians
and protecting them from imposition. The argument proves too much. If the
provision against alienation of the land be extended to timber cut for purposes
other than the cultivation of the land it would extend to timber cut for the
Purpose of cultivation. What is there in the latter purpose to protect from
imposition that there, is not in the other? Shall we say such evil was con-
templated and considered as counterbalanced by: benefit? And what was the
benefit? The allotments, as we have said, were to be of arable lands useless.
may be,: certainly improved by being clear of their timber, and yet, it is
insisted, that this improvement may not be made, though it have the additional
inducement of providing means for the support f the Indians and their fami-
lies. We are unable to assent to this view. [Pp. 472-474.]

:hile th decision of th Supreme Cort in the Paine Lumber CO.
XWalilth ecso: of th ue Cou n th Pieln r o-

case was. limited by its subsequent holding in Starr v. Campbell,1 2

wvhere the Court held that a statutory restriction upon alienation
extended to timber upon lands valuable only for lnmbering, and al-
though the sale of timber on Indian allotments was later, by express
legislation, placed under the control of the Secretary of the Interior,'-'
the printciples set forthby the Supreme Court in the Paine Lumber Co.
case have never been overruled and remain valid.

Us 208 U. S. 527 (1908).
tT Act of June 25, 1910, sec. 8 (36 Stat. 855, 857, 25 U. S. C. sec. 406)...
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It is true that statements may be found in a number of court opin-
ions which refer to general supervisory powers exercised by the De-
partment of the Interior over Indian affairs; but it will be found
that in each case where such language appears there is, some specific
statutory authorization for departmental action and the general stat-
utes discussed above are invoked only for the purpose -of filling in
gaps of detail on which those statutes are silent.34 On the other hand,
actions which this Department purported to justify on the basis of
"general supervisory powers" have been repeatedly condemned by the
Federal courts as unauthorized and unlawful. On this issue the
Handbook of Federal Indian Law analyzes the cases as follows (pp.
102-103)

Whether the President, the Secretary of the Interior, or the Commissioner
of Indian Affairs has "general supervisory authority" over Indians in the
absence of specific legislation has been questioned in several cases.

In the case of Francis v. Francis "I the President, pursuant to a treaty reserv-
ing land to individual Indians and their heirs, issued a patent conveying a
title' with restrictions upon conveyance. The Supreme Court held ineffectual
the restrictive clause because the "President had no authority, in virtue of his
office, to impose any such restriction; certainly not, without the authority of
an act of Congress, and no such act wasi ever passed." [P. 242.]

The question of whether internal affairs of Indian tribes, in the absence of
statute, are to be regulated by the tribe itself or by the Interior Department
was squarely before the Supreme Court in the case of Jones v. MeehanY' 91
One of the questions presented by that case was whether inheritance of Indian
land, in the absence of statute, was governed "by the laws, usages, and customs
of the Chippewa Indians" or by the rules and regulations of the Secretary
of the Interior.175 In line with numerous decisions of lower courts, the Supreme
Court held that the Secretary of the Interior did not have the power clained,
and that in the absence of statute such power rested with the tribe and not
with the Interior Department.

168203 U. . 233 (1906).
169175 U. S. 1 (1899). Similarly in other fields: The case of United States v. George,

228 U. S. 14 (1913) holds that a regulation of the Interior Department relating to public
lands is invalid where not authorized by any act of Congress. The argument that general
power to prescribe reasonable regulations governing public lands is conferred by Revised
Statutes, section 441, and by other similar statutes, was rejected by the Supreme Court
in this case with the following comment:

"It will be seen that they confer administrative power only. This is undubitably so as
to sections 161, 441, 453, and 2478; and certainly under the guise of regulation: legis-
lation cannot be exercised. United States v. United Verde Copper Co., 196 U.. S. 207.
(P. 20.)" Also see Merrill v. Jones, 106 U. S. 466, 467 (1882)

Unless empowered by statute, the Secretary of the Interior is not authorized to issue
regulations granting an extension of time for the paynient of certain accrued water right
charges, Op. Sol. I. D., M. 26034, July 3, 1930, nor to create a charge against the Indians
on their lands, Op. Sol. I. D., M. 27512, February 20, 1935. Also see Romsero v. United
States, 24 C. Cls. 331 (1889) ; Leecy v. United States, 190 Fed. 289 (C. C. A. 8, 1911)
app. dism. 232 U. S. 731 (1914) ; Mason v. SCms, 5 F. 2d, 255 (D. C. W. D. Wash. 1925),
and Hale v. Wilder, 8 Kans. 545 (1871).

175 U. S. 1, 31.

14 See analysis of these cases in Cohen, Handbooek of Federal Indian Law, 103.
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In Ronero v. United States,' a regulation of the President regarding the
salaries of Indian Service officials was held invalid despite the claim that
this might be justified under Revised Statutes, section 465."72 The court declared
that such regulations "must be in execution of, and supplementary to, but not
in conflict with the statutes." The actual holding in this case may be explained
on the theory that the regulation questioned conflicted with general provisions
of law on tenure of offlce.

In the case of Leecy v. United States"' the claim of the Department that
Revised Statutes 441'"17 and 463 75 were a grant of general regulatory powers
was again rejected. In this case, as in the Romero case, it may be argued that
the regulation in question was in derogation of the statutory rights of the
Indians. A fair reading of the opinion, however, indicates that the supposed
statutory rights invaded were so tenuous that every unauthorized regulation
of the conduct of an Indian, or any other citizen, could similarly be regarded
as a violation of statutory or constitutional rights. The real force of the
decision is the holding that sections 441 and 463 of the Revised. Statutes do
not create independent powers.76

The claim of administrative officers to plenary power to regulate Indian
conduct has been rejected in every decided case where such power was not
invoked simply to implement the administration of some more specific statutory
or treaty provision. (Handbook of Federal Indian Law, pp. 102-103.)

" 24 C. Cls. 331 (1889).
>7'Act of June 30, 1834, sec. 17, 4 Stat 735, 738, 25 U. S. C. 9.
73190 Fed. 289 (C. C. A. 8, 1911), app. dism. United States v. Leecy, 232 U. S. 731

(1914).
17 Derived from Act of March 3, 1849, 9 Stat. 395, 5 U. S. C. 485.
75 Derived from Act of July 9, 1832, 4 Stat. 64, 25 U. S. C. 2.
'In LaMotte v., United States, 254 U. S. 70 (1921), mod'g and affg 256 Fed, 5

(C. C. A. 8, 1919), the Supreme Court upheld the validity of regulations covering the
leasing of restricted lands which were subject to the approval f the Secretary of the
Interior by the Act of June 28, 1906, sec. 7, 34 Stat. 539, on the ground that "The regu-
lations appear to be consistent with the statute, appropriate to its execution, and in
themselves reasonable."

In Unted States v. Birdsall, 233 U. S. 223 (1914), rev'g 206 Fed. 818 (D. C. N. D.
Iowa 1913), the regulation challenged and upheld dealt with the conduct of departmental
employees, and was authorized by Revised Statutes § 2058, 25 U. S. C. 31, derived from
Act of June 30, 1834, sec. -7, 4 Stat. 736, Act of June 5, 180, sec. 4, 9 Stat. 437, and
Act of February 27, 1851, sec. 5, 9 Stat. 587.

I conclude, then, that the authority of the Department of the
Interior with respect to the utilization of Indian allotments is a statu-
tory authority, and that any exercise of that authority ust be justi-
fied either by some statute directly conferring the power in question
or by a showing that the exercise of such power is incidental and

essential to tdcarrying out of-a statutory m andate and therefore
justified, under the general acts above reviewed, as a necessary admin-
istrative means to execution of such a mandate.

There remains the question whether section 6 of: the act of June
18, 1934,15 confers upon the Secretary of the Inte rior a d uty or power
to control the use of Indian allotments in the interests of conserva-
tion. The language of the statute is:

48 tat. 984, 986, 2 U. S. C. sec. 466.
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-The Secretary of the Interior is directed to make rules and regulations for
the operation and management of Indian forestry units on the principle of
sustained-yield management, to restrict the number of livestock grazed on
Indian range units to the estimated carrying capacity of such ranges, and to
promulgate such other rules and regulations as may be necessary to protect
the range from deterioration, to prevent soil erosion, to assure full utilization:
of the-range, and like purposes.

This language. may be construed'as imposing an. obligation upon
the Secretary of the Interior, acting under various laws, above noted,
controlling the use and disposition of Indian lands, to take such
action as will best effectuate sustained-yield management of forests,
the restriction of range livestock, and the other objectives set forth
in the statute. On the other hand, this language may be construed
as going beyond all existing law, and conferring original authority
upon the Secretary of the Interior to issue whatever rules and regu-
lations may, in his opinion, be "necessary to protect the range from
deterioration, to prevent soil erosion, to assure full utilization of the
range, and like purposes." Under the latter interpretation, the stat-
ute might be construed to authorize the Secretary of the Interior not
only to require that- Indian allottees farm the land in a prescribed
manner, or grow specified -crops, for the purpose of preventing soil,
erosion, but even to require that an Indian unable to work his land
should lend or lease it to another person able and wilting to work
the land, in order to assure its "full utilization."

This broad interpretation of section 6 would represent so large an
infringement of what are ordinarily considered to be rights of land-
owners -that it would take a strong argument from the legislative
history of the statute to establish the propriety of such an interpre-
tation. The fact is, however, that the legislative history of the statute
points entirely in the direction of a much more restricted interpre-
tation. This section was explained and justified, on the floor of the
House, by the sponsor of the act, who was also the Chairman of the
Committee reporting it, as making mandatory the exercise of certain
departmental functions which were then deemed to be optional. ' Con-
gressman Howard declared, in explaining this section:

The bill seeks, through section 6, to assure a proper and permanent manage-
ment of the Indian forest and grazing lands and makes such management
mandatory on the Secretary of the Interior instead- of optional, as at present.
It seeks to prevent the destructive use of Indian forests and range lands. It
directs the Secretary of the Interior to place the Indian forests, comprising
some 8,000,000 acres of highly -valuable and productive timberland, on a -basis
of permanent sustained yield management, which means that hereafter the
annual cut of timber will be restricted to the annual growth capacitylof the
forest, with continuous reforestation as the cutting proceeds. This will assure
that the Indian forests will be permanently productive -and will yield con-
tinuous revenue to the tribes.
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This same section assures the adoption of proper range management by
requiring the Secretary to make the necessary rules and regulations to assure
that end. Indian grazing lands; constitute about five-sevenths of the whole
Indian estate, and the purchase provisions of the bill, combined with the
regulatory powers conveyed by section 6, will open the way for developing
Indian livestock grazing in lieu of the leasing system, which has made of
multitudes of Indians petty landed proprietors seeking to live on small rentals
instead of by their.own enterprise T8 Cong. Rec. 11730.]

Far from indicating that section 6 was intended to diminish the
managerial powers of Indian landowners and to increase the super-
visory powers of the Interior Department, Congressman Howard
explained that the general purpose of the legislation was to do pre-
cisely the opposite:

* * * The powers of this Bureau over the property, the persons, the daily
lives and affairs of the Indians have in the past been almost unlimited. It
has been an extraordinary example of political absolutism in the midst of
a free democracy-absolutism built up on the most rigid bureaucratic lines,
irresponsible to the Indians and to .the public; shackled by obsolete laws;
resistant to change, reform, or progress; which, over a century, has handled
the Indians without understanding or sympathy, which has used methods
of repression and suppression unparalleled in the modern world outside of
Czarist Russia and the Belgian Congo.

* * * * e * - i

In most of his actions the Indian must today take his orders from a Federal
Bureau, and against these orders he .has no legal appeal. He may petition,
he may complain; but he has no legal defense against this bureaucratic power.

This thoroughly unnatural and unwholesome position of political and social
inferiority is largely responsible for the endless conflicts between the Govern-
ment and its Indian wards, for the petty factionalism and conflict among the*.
Indians themselves, for the psychology of complaint and apathy which afflicts
the Indians. Deprived of the natural outlet for human energy in creative work
for himself and his race, the Indian has failen back onto blind rage against
the chains that bind him. [id. 11729.]

A similar interpretation is placed upon section 6 and upon the
bill as a whole in the testimony of departmental representatives in
hearings on, the bill and in the reports of the committees thereon.'6

It must be remembered that when we seek to determine "the intent
of the legislature," in interpreting provisions of the act of June 18;

'1934, we must look not only to the interpretation of the language of
the act by Congress but also to the interpretation put upon the act by
the Indians when, on various reservations, they voted pursuant to sec-
tion 18 of this act to determine whether the act should or should not

58See Hearings before Sen. Comi. on Ind. Aff., 73d Cong., 2 sess., on S. 2755 and
S. 3645 (1934) , Hearings before House Comm. on Ind. Aff., 73d Cong., 2 sess. on
I. R. 7902 (1934) ; H. Rept. 1804, 73d Cong., 2 sess. (May 28, 1934) ; Sen. Rept. 1080,
73d Cong., 2 sess. (May 10, 1934); Conference Report, H. Rept. 2049, 73d Cong., 2d
sess, (June 15, 1934).
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appIy to them. In a very real sense the Indians were, in this respect,
legislators. An analysis of the interpretations placed npon section 6
of this act when the Indians were called upon to vote on the applica-
tion of the act to their respective reservations shows that this section
was consistently interpreted by the Indian: Office, by the Interior
Department, and by the Indians as limiting rather than expanding the
discretion theretofore vested in the Secretary of the Interior under
prior legislation. Again and again, it was emphasized that this sec-
tion made mandatory powers which had theretofore been discretion-
ary, that it did not vest new powers in the Interior Department or
impose, correlatively, new restraints ipol the Indians, but simply
sought to prevent future action by the Interior Department, which
would serve to dissipate and destroy Indian natural resources,-as
so much of the past action of the Interior Department was thought
to have done. Thus, in a circular called' "FACTS ABOUTTHE INEW INDIAN,
REORGANIZATION ACT" signed by Commissioner Collier and issued a
few days after the approval of the act, the effect of section 6 was thus
summarized: -

Common-sense management of Indian forests and grazing lands is made a
legal obligation of the Secretary in Section 6. Through this section Congress
orders the Secretary not to allow any clean cutting or devastating logging
methods in Indian timber, but to regulate the extent and character of. the
logging in such a way that there will always be a good stand of merchantable
timber left for the children and grandchildren -of the present owners.

The Secretary is also directed to prevent overgrazing of Indian range units.
and to that end to keep down the number of cattle and sheep that can be
grazed on any unit to the carrying capacity of the land.

On the question of whether the Indians would be in the same
position as white landdwners with respect to compliance with Gov-
ernent agricultural policies, the Indians-received this assurance in
a circular entitled "Questions and Answers Concerning the Indian
Reorganization (Modified Wheeler'-Howard) Act," signed by the
Commissioner of Indian Affairs:

The Federal Government controls agricultural production by contract with
Individuals. It would be up to the Indians to decide whether they would want.
to enter into such contracts. [P. 5.] 

Repeated assurances were given to the Indians by representatives,
of this Department that in voting to accept the act of June 18, 1934,
they would not'be surrendering any rights or powers which they then
possessed over their allotments. Under the circumstances I believe
that it would be a breach of faith to hold at this time that on those
Indian reservations which are subject to the act of June 18, 1934, In-
dian'allottees and Indian allotments are subject, under section 6 of
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that act, to obligations, restraints, and liabilities not applicable to
other reservations.

Filially, it must' be recognized that the narrower construction of
section 6 which was repeatedly advanced to the Indians, which im-
poses upon the Secretary of the Interior a duty to carry out conserva-
tion policies, in the exercise of all his statutory functions respecting
Indian land, is given substantial content by a large number of specific
statutes already noted. Certainly it cannot be said that this inter-
pretation of section 6 makes the provision meaningless or ineffective.

A further question may be raised whether under the Soil Conserva-
tion and Domestic Allotment Act of April 27, 1935,17 it may be held
that Indian allotments are "lands owned or controlled by the United
States or any of its agencies," as to which Congress has conferred
managerial powers 'in the interest of conservation upon appropriate
administrative agencies of the Federal Government.

This question has heretofore received careful consideration from
this Department and from .the Department of Agriculture. On the
one hand, it has been argued that the relation of guardianship in
which this Department stands towards the Indians, under various
acts of Congress, involves the subjection of allotted lands to Federal
"control" within the' meaning of the Soil Conservation and Domestic
Allotment Act. On the other hand, it has been argued that control
of an Indian allotment is vested by, statute and by the terms of his
patent in the allottee himself, and that the Department of the Interior
or theFederal Government as a whole exercises jurisdiction over the
land only in the sense that a State ord municipal government may
exercise jurisdiction over privately owned land.'

The determination has been made by the Department of Agricul-
ture' 8 and by this Department 19 that Indian allotments are not lands
"owned or controlled by the United States or any of its agencies,"
within the meaning of the Soil Conservation and Domestic Allotment
Act, and that therefore appropriate conservation measures are to be
effected through agreement and compensation rather than through
unilateral commands. '

In my opinion this decision is correct. Upon the basis of this
decision considerable sums of money have been paid to Indian- allot-
tees pursuant to, agreements which would be illegal if it should -be
held that the lands covered by these agreements were owned and
controlled not by the allottees but by the Department of the Interior.
I am accordingly of the opinion that neither section 6 of the act of

'7 49 Stat. .163, 16 U. S. C. sec. 590a, et seq. -
3s See memorandum of Solicitor Mastin G. White, dated PiFebruary 17, 1937.
ID See memorandum of Acting Solicitor Kirgis, dated July 15, 1937.
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June 18, 1934, nor the provisions of the Soil Conservation and Domes-
tic Allotment Act of April 27, 1935, dealing with-lands "owned or
controlled by the United States or any of its agencies" can properly
be construed as granting to the Secretary of the Interior new powers
to manage Indian allotments without the consent of the allottee.

By way of summary, then, it may -be said that on all reservations
the Secretary of the Interior, with respect to all powers of -control
vested in him by specific statutes dealing with leases, permits, loans,
and other aspects of -the use and disposition of allotted lands, is
authorized to 'exercise such powers in the interest of conservation.
On those reservations which are subject to the. act of June 18, 1934
the exercise of such powers is not only authorized but is directed by
law. The promulgation' of 'rules 'and' regulations is justified to the
extent that such rules and regulations are necessary or incidental in
accomplishing the foregoing objectives.
-All of the foregoing discussion relates, of course, to the problem

of control over allotted lands, the only problem here presented. It
should be noted that under statute a nd court decision a larger degree
of administrative control is permissible 'with respect to the use of
Indian tribal lands. On this, question Solicitor Margold's mem-
orandum for the Commissioner of Indian Affairs, dated November
l, 1935, makes the following points:

Cases upholding departmental authority to prevent waste of tribal lands
turn on the proposition that the Indians have only a right of occupancy in
tribal lands, with such rights in the land as are possessed by a tenant for life
and subject to similar restraint against waste. (United states v. Cook, 19 Wail.
591; Pine River Logging Co. v. United States, 186 U. S. 279.)

The estate of an allottee, however, is a legal or equitable fee simple, and:
such an estate is not subject, by any principle of the common law, to the
doctrine of waste. That a trust patent vests in the allottee "a complete
equitable title" (Woodward v. Graffenried, 238 U. S. 284, 318). is well settled
law.

"The purpose of the holding in trust by the United States is to prevent
allottees from improvidently alienating or encumbering the land, not to cut
down or postpone their rights in other respects." (State of Oklahoma v. State-
of Texsas, 258 U. S. 574, 597)..

It is equally well settled that a patent subject only to restrictions upon-
alienation vests in the allottee "full title", the United States retaining "no,
interest whatever".' (United States v. Auger, 153 Fed. 671, 672, app. dis. 170
Fed. 1021; Schrimpscher v. Stockton, 183 U. S. 290, 299.) '* * *

After quoting from and discussing the case of United States v.
Paine LuMber Co., supra, Solicitor Margold went on, to say:

The view that the United States has no such interest in allotted lands as
would support action against waste is also maintained in; Thayer v.: United
States, 20 Ct. CL 137, in which the Court of Claims held that thef issuance of
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a patent (subject to restrictions upon alienation) related back to the time
when the Indian allottee entered into possession and, therefore, estopped the

* Government "from setting up any title or claim for waste committed in the-
meantime" (i.e. after the grant of possession and prior to the final approval of

the patent). Thus the doctrine that the estate of an allottee is afee simple
not subject to restraints against waste is here extended even to a case where
the waste was really committed before the patent finally issued.

I conclude that there is no legal justification for the statement contained in
the paragraph marked, "Authorization" that "Similar authority exists with
respect to allotted lands" and recommend that this sentence be deleted from
the proposed regulations.

In view of the foregoing decisions, the first section of the proposed regula-tions manifestly exceeds the authority of the Commissione. As it stands, it
purports to authorize and direct the Commissioner to determine how many
head of stock each Indian owner may keep upon his own allotment. On its
face, this provision covers, in addition to tribal lands, individually owned
trust patented lands, and even fee patented lands whether or not subject to
restrictions, upon alienation. I think it probable that an attempt to enforce
such a provision according to its terms would lead inevitably to violence and
would require the assistance of an army. Even if the legal power existed, it
would be administratively impossible to regulate the private affairs of each
Indian landowner in this way,-and it is significant to note that the Indian
.Service has never attempted any such supervision. Having reached the con-
clusion that legal authority for this provision does not in fact exist, I can
only advert to the serious consequences that would ensue should some zealous
employee of the' Department, pursuant to the proposed regulations, enter upon
an Indian's land to reduce his herds and be met with violence.,

'No such legal barriers and no such administrative obstacles exist with respect
to allotted lands which are under lease or permit. The fact that departmental
approval is required in the issuance of a lease or permit covering restricted
lands (except where Congress has otherwise directed, as in the case of the
Crow Reservation) offers a fulcrum for the exercise of a supervisory power.
The exercise of such power to protect an Indian against a lessee who would
injure the leased land is very different in its moral and social aspects,,as well
as in its strictly legal aspects, from the exercise of a similar power to protect
an Indian's land against its owner.- I am sure that the Indian Service will
find its available energies fully engrossed in the attempt to prevent overgrazing
upon tribal lands and upon such individual lands as are leased under grazing
permits approved by the Department, without attempting the unauthorized
and impossible task of reducing the flocks and herds that an Indian grazes
on his own land.

The position taken by Solicitor Margold in the foregoing memn-
orandum is supported by a brief filed by the Commnittee on Indian
Civil Rights of the American Civil Liberties Union in 1932, attached
to Solicitor Margold's opinion as an appendix and separately printed
in part 22 of the "Survey of Conditions of the Indians in the United
States." 20 So far as I am able to ascertain all of the regulations

20HIearings before a sbcmuittee of Senate Commllittee on Indian Affairs, 71st cong.
25 sess., pp. 12246-7.
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issued by this. Departmient in the field of Indian affairs under the
present administration have been consistent with the views expressed
by Solicitor Margold on the nature of the. rights of Indian allottees.

Approved:
::: CAR L. CAPMAN,

Assistant Secretary.

STATUS OF LANDS PURCHASED WITH UNRESTRICTED FUNDS
OF OSAGE INDIANS

Opinion, August, 25, 1 2:

INDIAN LANDS-OSAGE-UNESTRICTED FNDS-RESTRICTIONS ON ALIENATION.

Lands purchased by moembers of the Osage Tribe.with funds not under the
supervision of the Secretary of the Interior and theretofore unrestricted
are unrestricted in the hands of unallotted Osage devisees.,

COHEN, Acting Solicitor:-
You [Secretary of the Interior] have requested my opinion as to

whether four tracts of land in the State of New Mexico are restricted
against alienation in the hands of the present owners. For the pur-
poses of this opinion, this land will be designated as tracts 1, 2, 3, and
4, respectively, of which tracts 1 and 2 are now owned by two un-

',allotted Osage Indians in undivided interests of one-half each and
tracts 3 and 4 are owned in undivided interests of one-third each by
the same two Osage Indians, the remaining one-third undivided in-
terest being owned by a full-blood Peoria Indian.

Clara Archuleta,; Osage Allottee No. 736, was the daughter of
Nannie Naranjo, Osage Allottee No. 735,, a full-blood Osage Indian,
and Juan Naranjo, a full-blood Peoria Indian. Clara died on Jan-
;uary 21, 1921, a resident of Rio Arriba County, New Mexico,
without having received a certificate of competency, but leaving a
will which was duly approved by the Secretary of the Interior ol
December, 20, 1922. Under this will Clara devised and bequeathed
to her two daughters, Mary Archuleta (now Coffman), and Josephine
Archuleta (now Gilmore), all of her property in equal shares. The
will designated Nannie Naranjo, mother of the decedent, as trustee
"to have, and receive, for the interest of my said daughters, what
shall fall to them respectively uder this, my will, under all the
provisions thereof, until my said daughters shall separately reach
the age of 21 years."

Clara died possessed of certain real property in Osage County,
Oklahoma, real property in New Mexico, her Osage headright and
certain moneys.- Her will was duly probated in the Osage County
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Court, with ancillary proceedings in Rio Arriba County,- New Mexico.
The record does not show how tract 1, in the town of Espanola, New

- Mexico, was acquired, but it was owned by Clara at the time of her
death without restrictions on alienation and it is to be assumed that
it was acquired by her out of the quarterly payments she received by
reason of her membership in the Osage Tribe. Under the terms of
her will this property passed to her two daughters, both of whom
have now reached the age of 21 years.

Under the final decree of the Osage County Court, dated November
17, 125,' the executors of Clara's will were directed to pay over for
the benefit of the then minor daughters, $33,090.19. As trustee for
the minor daughters, Nannie received this money and appears to have
purchased tract 2 out of that sum.

At the time of her death,-Nannie Naranjo held a certificate of
competencyv. She was then a resident of' New Mexico, and owned
tracts 3 and 4 which, under her will approved by the Secretary of the
Interior on July 13, 1933, passed in one-third undivided interests
each to her 'randdauglters, Mary and Josephine, and to her husband,
Juan.

'There appears to be some 'question as to whether Clara's husband,
the father of Mary and Josephine, had Indian blood, but Clara being
a full-blood Indian, these girls have at least. one-half Indian blood
and are at least one-fourth Osage Indian blood.

I am' of the opinion that the interests of Mary and Josephine in all
four tracts are unrestricted.

With respect to tract 2,the record before me indicates that the funds
with which this-tract was purchased were released to the trustee for
disposition free from departmental supervision and title to the tract
was taken on an unrestricted deed. If this be the case, there is nothing
contained in the Osage legislation which purports to impose restric-
tions on lands purchased in such a manner and therefore the lands
are now unrestricted in the hands of the present owners.

Section 3 of the act of February 27, 1925 (43 Stat, 1008), provides
thatilands devised to members of the Osage Tribe-of one-half or more
Indian blood' or who do not have certificates of competency, under
wills approved by the Secretary of the Interior, shall be inalienable
unless such lands are conveyed with the approval of the Secretary of
the Interior. This section is made applicable to unallotted Osage
Indians by. section 5 of the act of March 2, 1929 (45 Stat. 1478). If
tracts 1, 3 and 4 acquired in the above manner with the unrestricted
fnu ds of Clara and Nannie come within the scope of this section, they
are restricted in thed hands of Mary and Josephine; otherwise not.
Section 3 of the 1925 act as amended, taken by itself, would seem to
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indicate -that all lands received by devise under wills approved by
the Secretary or inherited by unallotted Osages of one-half or more
Indian blood are inalienable except with the approval of the Secretary
of the Interior. However, since both the- 1925 act and the 1929 act
are amendatory of the basic Osage Allotment Act, these provisions
must be construed in pars inateria to ascertain the intent of Congress.

The restrictions against alienation imposed on lands of members of
the Osage Tribe of Indians and their heirs are found in the act of
June 28, 1906 (34 Stat. 539), and acts amendatory thereof. A brief
discussion of the provisions of-these acts and the decisions of the
courts applicable: thereto is essential to a determination of the 'ques-
tion of whether the interests held by the Osage Indians in these lands
in New- Mexico are restricted or unrestricted.

In the Osage Allotment Act-of 1906, supra, Congress provided for
the allotment of the Osage lands, such lands to remain restricted'for
a period of twenty-five years in the hands of allottees or their heirs;
Kenny v. Wmies, 250 U. S. 58. Upon application, by an adult allottee,
a certificate of competency could be granted, removing restrictions.
from all allotted land except the homestead of 160 acres. Under the
amendatory act of April 18, 1912 (37 Stat. 86), restrictions were redi
moved- on allotted lands inherited from Osage Indians in. the hands of
heirs who were not members of the Osage Tribe or who had certificates
of competency. Unallotted Osage Indians, i.e., those born after'July
1, 1907, were not regarded as members of the tribe, and restrictions
were therefore removed on all allotted lands received by them by' in-
heritance: from Osage allottees. United States v. LaM otte, 67 F. .(2d)
788. Under the 1912 act Osage Indians were authorized to dispose
of their restricted estates by will, with the approval of the Secretary
of the Interior. This act was construed by the Supreme Court to
remove restrictions on land devised by Osage Indians under wills
approved by the Secretary of the Interior, regardless of the status
of the devisee. Lafotte v. United States, 254 U. S. 57Q.

The La~otte case was decided by the Supreme Court in 1921 and
it was then apparent that additional legislation would be necessary
to continue restrictions on lands theretofore restricted in the hands
of Osage devisees. Thereafter the act of February 27, 1925 (43 Stat.
1008), was passed, which contains the following provision:

SEC. 3. Lands devised to members of the Osage Tribe of one-half or more
Indian blood or who do not have certificates of competency, under wills
approved by the Secretary of the Interior, and lands inherited by such Indians,
shall be inalienable unless such lands be conveyed with the approval 'of the
Secretary of the Interior. Property of Osage Indians not having certificates
of competency purchased as hereinbefore set forth shall not be subject to the
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lien of any debt, claim, or judgment except taxes, or be subject to alienation,
without the approval of the Secretary of the Interior.

The report of the Committee on Indian Affairs of the House of
Representatives (Report No. '260, 68th Cong., 1st sess.) explains this
provision as follows:

This section provides, that lands devised by will, approved by the Secretary
of the Interior, and lands belonging to incompetent allottees, shall not be
alienated without the consent of the Secretary of the Interior, thus preventing
an incompetent Indian from disposing of the Jand so received without adequate
consideration. This section also provides that property purchased for him,
either real or personal, shall be inalienable, the purpose of which is to protect
the property which is purchased under supervision; as there is little object'
or advantage in restricting and supervising the money paid out on behalf of
any allottee, if that property in which 'the fund is invested is not also protected.

The basic Osage legislation was further amended by the act of
March 2, 1929, supra, to provide potection for Osage children born
after July 1, 1907, who were excluded from enrollment and allotment
under the Allotment Act of 1906. As time passed, enrolled members
had died and -their lands frequently passed to those unallotted chil-
dren whose'names did not appear on the final membership 'roll. The
question of whether these unallotted Indians were bound by the re-
strictions applicable to allotted Indians had been the subject of con-
troversy over a period of years and it was in order to remove any
doubt as to the status of these unallotted Indians by extending to them
the restrictions imposed by law for th'e protection of members of the
tribe that Congress included in the 1929 act the following provision:

SEC. 5. The restrictions concerning lands and funds of allotted Osage
Indians, as provided in this Act and all prior Acts now in force, shall apply
to unallotted Osage Indians born since July 1, 1907, or after the passage of
this Act, and to their heirs of Osage Indian blood, except that the provisions
of section 6 of the Act of Congress approved February 27, 1925, with reference
to the validity of contracts for debt, shall not apply to any allotted or unallotted
Osage Indian of less than one-half degree Indian blood: Provided, That the
Osage lands and funds and any other property which has: heretofore or which
may hereafter be held in trust or under supervision of the United States for such
Osage Indians of less than one-half degree Indian blood not having a certificate
of competency shall not be subject to forced sale to satisfy any debt or obliga-
tion contracted or incurred prior to the issuance 'of a certificate of competency:
'Provided further, That the Secretary of the Interior is hereby authorized in
his discretion to grant a certificate of competency Ato any unallotted Osage
Indian when in the judgment of the. said Secretary such member is fully com-
petent and capable. of transacting his or her own affairs.

After enactment of the latter provision, the United States Circuit
Court of Appeals, in United States v. LaMotte, 67 F. (2d) 788, held
that prior to 1929 unallotted mniors inherited allotted lands free from



117] 0 . LANDS PURCHASED WITH OSAGE FUNDS 121
August 25, 1942

restrictions and- that conveyances of such lands made prior to 1929
without the approval of the Secretary of the Interior were valid.

The latest act dealing with the tribal and individual affairs of the
Osages is the act of June 24, 1938 (52 Stat. 1034). That act amends
the original allotment act by rserving the oil, gas and other minerals
to the tribe until April 1983, and continues subject to trust and super-
vision, the lands, moneys and other properties of the. Osages, their
heirs and assigns, until January 1, 1984.

Cases arising in both the Federal and' State courts have called for
construction and interpretation of the language of. the acts of Feb-
ruary 27, 1925, and March 2, 1929. Brief mention will be made of
these cases. In lUnited States v. Howard, 8 Fed. Supp. 617, in the
United States District Court for the Northern District of Oklahoma,
the land involved was the allotment of a deceased full-blood Osage.
Partition among the heirs, also full-blood Osage allottees, without
certificates of competency, had been made i accordance with the pro-
visions 'of section 6 of the 1912 act. The sheriffs deed had been ap-
proved by the Secretary of the Interior as required by that act, and
the question -was whether the grantees under that partition could
convey the real estate without the approval of. the Secretary. of the
Interior. In attempting to ascertain the intention of Congress in
section 3 of the 1925 act the-court considered the report of the Con-
gressional Committee on Indian Affairs quoted- above. The court
found that the report "learly evidences an intention by Congress to
reimpose restrictions upon all lands belonging to incompetent allot-
tees, without respect to the manner in which such lands were
acquired." [Italics supplied.] -

'The court said:
A reading of the act discloses' that' its purpose is to protect incompetent

Osage allottees, and this protection comes about from a requirement of an
approval of the Secretary of the Interior of conveyances. There can be no
question but that Congress is authorized to reimpose restrictions upon lands
which have become freed of such restrictions. * * * The 'purpose of the
act plainly appears from the language employed in it; it undertook to reimpose
restrictions upon all property whether inherited by or purchased for incom-
petent members of the tribe. * * *

I am of the opinion that the 1925 act of Congress reimposed restrictions upon
all lands of incompetent Osage allottees, and that while the lands were freed
in the partition proceeding, such restrictions were reimposed by section 3 of
the Act of Congress of February"27, 1925. * * * [Italics supplied.]

In United States v. JoAnson, 29 Fed. Supp. 300, also decided by the
United States District Court for the Northern District of Oklahoma,
the deed under discussion, by which an unallotted Osage attempted
to convey, was the same deed which was discussed in an opinion'by

6929598-14;
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former Solicitor Margold (M. 27963) approved by. you on January
26,;1937. There the land involved was inherited in the year 1925 by
Agnes Holloway, a full-blood unallotted heir without a certificate of
competency, from her father, also a full-blood Osage Indian without
a certificate of competency, who had inherited the land restricted from
the original full-blood allottee. On the death of Agnes in 1932 her
share was inherited in part by her husband, an unallotted Osage
Indian of less than half Indian blood. He had not received a certifi-
cate of competency. The court reached the same conclusion as that
set forth in the above-mentioned Solicitor's Opinion that as Agnes
had inherited her interest prior to the enactment of the 1929 act, her
interest was unrestricted under the provisions of the act of 1912,
supram, but that the 1929 act reimposed restrictions in her hands and
that her husband who had not received a certificate of competency
inherited his share restricted in accordance with the terms of the
1929 act.

Corx v. Smith 43 P. (2d) 439, decided by the Supreme Court of
Oklahoma, involved lands which had been purchased in 1921 from his
own funds by Henry Red Eagle, a full-blood Osage allottee who did
not have a certificate of competency. Henry died in 1929 and under
a will approved by the Secretary of the Interior these lands were de-
vised to his unallotted granddaughter. It was contended in the brief
for the Indian devisee that section 7 of the act of Congress approved
April 18, 1912, supra, imposed restrictions upon the land purchased
by.Henry as soon as title vested in him, under the first portion of
the section which reads:

That, the lands allotted to members of the Osage tribe shall not in any
manner whatsoever be encumbered, takefi, or sold to secure or satisfy any
debt or obligation contracted or incurred prior to the issuance of a certificate
of competency, or removal of restrictions on alienation; nor shall the lands or
funds of Osage tribal members be subject to any claim against the same arising
prior to grant of a certificate of competency.

In answer to this contention the court referred to the decision of
the Supreme Court of the Ulnited States in LcMotte v. United States,
supra, in which the latter Court held that approval of leases on lands
purchased by Osage Indians not having certificates of competency was
not required, and quoted from the opinion of the Supreme Court, in
part as follows:
* * * There is no provision in the Act of 1906 or that of 1912 which

reimposes restrictions after they Pave been removed, or which subjects to
restrictions all lands, however acquired, which a member without a certificate
of competency may own.

Discussing the provisions of section 3 of the 1925- act, the State
court further said: -
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* *E * this legislation may have been prompted by the fact that in the La
Motte case, supra, the Supreme Court had held that a will was a method of
conveyance and the approval of a will by the Secretary removed restrictions,
and the, act passed to provide a rule different to the conclusion in that case.
However, the thought of Congress was to continue restrictions in the donee
and not to impose restrictions where none existed. It continued the restric-
tions on the land after it passed to the Indian to whom it was willed. The
language of this section is not as far-reaching in imposing restrictions on
Henry Red Eagle as that of the act of 1912, which the Supreme Court held
did not impose. such restrictions. Therefore, this portion of this act was not
broad enough to reach the lands while the title was in Henry Red Eagle.

The court also said:
The land in controversy, being unrestricted, did not require the approval

of the Secretary to convey it by will. There was no law authorizing the
approval of the conveyance of such land by will, and his approval of the will,
so far as the land involved here was concerned, had no effect; and, therefore,
this section does not apply to the conveyance of lands upon which there are
no restrictions. -There were no restrictions upon the land in controversy of
Henry Red Eagle.

There is apparently no conflict between the Federal and State court
decisions outlined above. The Federal Court cases deal with lands
which were restricted in the ancestor or testator, while the State court
case involved land unrestricted in the Indian from whom the property
was taken by will. The Federal Court decisions, therefore, would
furnish no -basis for questioning the soundness of the State court
decision.

It is concluded, therefore, in accordance with the holding in Cow'
v. Smith, spra, that tract 1, which was owned by Clara Archuleta:
in an unrestricted status at the time of her death, passed under her
will to her two daughters without restrictions. Tract 2 having been
purchased by the trustee of the estate of Clara Archuleta with un-

- restricted funds was at no time restricted prior to the passage of the
act of March 2, 1929, and there are no provisions in the said act or
in any other act imposing restrictions on lands of this nature. Tracts

*3 and 4 belonged to Nannie Naranjo who had a certificate of com-
petency. These tracts were unrestricted in the hands of Nannie
Naranj o and there are no grounds for holding that they became
restricted in the hands of her heirs or devisees.

Approved: CH-rMAN,
OscAkR L. CHAPMAN,

Assistant Secretary.
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EMPLOYMENT OF CANADIAN CONTRACTORS FOR DRILLING IN
ALASKA

Opinion, August 25, 191,2

DRILLING CNTRACTS-STRATEGIC MATERIALS ACT OF JUNE 7, 1939-DOiIESTIC
PREFE96NCE ACT OF MARCH 3, 1933-EAPLOYMENT Or CANADIAN CON-
TRACTORS.

In the absence of a specific statutory prohibition, there is no legal objection
to the employment of Canadian contractors to drill for strategic minerals
in Alaska under the act of June 7, 1939 (53 Stat. 811, sec. 7, 50,U. S. C.
sec. 98f). The domestic preference act of March 3, 1933 (47 Stat. 1520;
41'U. . C. sec. 10(b) ) is not applicable since the drilling contract is not
a-contract for the construction, alteration, or repair of a public building
or public work.

'COHIEN, Acting Solicitor-
The Bureau of Mines has requested to be advised concerning the

legality of employing Canadian contractors on a Bureau of Mines
drilling contract in Alaska, based on the following telegram from
the Office of the Regional Engineer of the Bureau of Mines in Rolla,
Missouri:
Advise if there is any legal objection to negotiating contract with Canadian
contractors for drilling at Hyder Alaska if it can be shown US drillers unwill-
ing to undertake or unable to move equipment to site this season. Ample
Canadian equipment only twenty miles from Hyder and advantageous to the
Bureau to have them do the work.

The question arises concerning drilling under the Strategic Mate-
rials Act of June 7, 1939 (53 Stat. 811, sec. , 50 U. S. C. sec. 98f).

The. situation which necessitates the employment of foreign con-
cerns on contracts to be performed upon United States soil is of rare
occurrence. The hiring of United States companies woild ordi-
narily'be preferred as a matter of policy, and it is only when they
are unavailable that the question presented would arise. Neverthe-
less, in the absence of a specific prohibition, there is no legal objection
to such employment.

Examination of the United States Code, the 1943 Interior Appro-
priation Act under which the work will be executed, and cases arising
under the laws-of the United States discloses no statutory requirement
that only native concerns be employed in contracts of the nature re-
ferred to in the telegram, and the question is not discussed at all in
the Decisions of the Comptroller General or in the'Opinions of the
Attorney General. The only section of the statutes that might stand
in the way of the performance of contracts by a Canadian concern,
the section requiring the use of domestic materials- by contractors
contained in the- act of March 3, 1933 (47 Stat. 1520, 41 U. S. C. sec.
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10 (b) ),is not applicable since the proposed contract is not a contract
for the construction, alteration, or repair of a public building or
public work..

I conclude, therefore, that there is no legal objection to the employ-
ment of Canadian contractors for drilling upon Bureau of Mines
projects in Alaska under the Strategic Materials Act.

THOMAS H. FEE

Decided September 12, 1942

OIL AND GAS LASES-RELINQWISHMENTs-ACT OF JLY 29, 1942 (56 STAT. 726).

Mere mailing of surrender of oil and gas lease is insufficient to stop accrual
of rent; the Department must receive the relinquishment prior todue date
of rental, but may make a compromise settlement under act of July 29,
1942 (56 Stat. 726), where financially beneficial to United States or where
lessee's financial resources are limited.

CHAPMAN, Assi8tant Secretary:
This appeal involves the question whether this Department, after

the date when rental on an oil and gas lease is payable to the' United
States, is authorized to accept, as a valid surrender of that lease, a
surrender apparently never received by this Department, but alleged
to have been mailed by the lessee in time for its receipt prior to the
date the rental was due, and on the basis thereof,- cancel the lease as
of a date prior to such due date so that no rental debt would be deemed
to have accrued.

Oil and gas exchange lease Las Cruces 028790 was issued to Thomas
H. Fee as of December 31, 1938, under section 13 of the Mineral Leas-
ing Act (act of February 25, 1920, 41 Stat. 437, ch. 85), as amended
by the act of August 21, 1935 (49 Stat. 674,. ch. 599, 30 U. S. C.
(1940 ed.) sec. 221)), "under such L * * conditions as are fixed in
section 17" of the Mineral Leasing Act, supra (30 U. S. C. (1940 ed.)
sec. 226). No rental is payable on such leases for the first two years
u ntless valuable deposits of oil or gas are sooner discovered within the
boundaries of the lease. No' such discovery having been made within
the boundaries of Fee's lease, the first rental which he was required'
to pay under the provisions of his lease was the rental for the third
year. Section 17, spra, requires "payment in advalce of.a rental

* of not less than 25 cents per acre per annum *
Fee's lease having been issued as of December 31, 1938, the third

year's rental thus would have normallybecome due on January 
1941.V By decision of January 27, 1941, the Commissioner of the Gen-
eral Land Office therefore required Fee to pay the third year's rental
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amounting to $634.75, under penalty of action being taken looking
to the cancelation of the lease and the collection of all moneys due
thereunder. Notice of the decision was served on February 6, 1941.
No response having been made thereto, theCommissioner on, April
17, 1941, recommended that the lease be canceled for failure to pay
the third year's rental. On May 14, 1941, the Assistant Secretary
approved the cancelation of the lease. Thereafter, by letter of June
4,' 1941, the Commissioner notified both Fee's attorney and Fee's
surety that the lease had been canceled and again demanded payment
of the third year's rental under penalty of action being taken to
institute proceedings to secure collection thereof.

Before considering the legal issue here involved, the Department
notes that Fee's appeal, filed on July 18, 1941, was not presented
within the time limit prescribed by Rule 76 of the Departmental
Rules of Practice which requires that notice of appeal "must be
*i * * filed * * * within 30 days from the date of service of
notice of such decision" of the General Land Office. 43 CFIR 221.75.
The appeal, actually, is from the Commissioner's decision of January
27, 1941, not from his letter of June 4, 1941. There is nothing in the
record to show any excuse for the failure to take any action or to
appeal from the decision of January 27. In the exercise of its dis-
cretion, however, this Department will disregard the technicality of
Fee's failure to file his appeal within the prescribed time limits and
shall base this decision solely on the merits of the legal question in-
volved.

Fee's appeal sets forth under oath the -following allegations of
fact: On or about December 2, 1940, Fee's attorney mailed to him a
form of surrender- to be executed by him as -lessee. On or about
December 16, 1940, the secretary of Fee's attorney telephoned Fee,
calling, his attention to the fact that if he did not desire to pay the
third year's rental, the surrender form should be executed and mailed
to the register of the District Land Office at Las Cruces, New Mexico.
Fee, a house painter, realizing that he was in no condition filancially.
to pay the rental for the year 1941, then discussed the matter with his
wife and they both agreed that it would be better to surrender the
lease than to pay the rental. Thereupon, some time between December
16 and 24, 1940, he took particular pains to execute the surrender
form, to place it in a stamped envelope addressed to the register at
Las Cruces, New Mexico, and to mail it at the post office in Roswell,
Net Mexico. Fee distinctly remembers that after he had mailed the
surrender he telephoned his attorney's office and-advised the attorney's
father-that the surrender had been mailed. Fee states that since the
register has made demand for payment, it appears that the surrender
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was lost in the mail. Fee therefore requests that the surrender be
accepted as of the time it should have reached the United States Dis-
trict Land Office at Las Cruces, New Mexico, i.e., prior to December
31, 1940.

Fee's appeal is corroborated by an accompanying affidavit by his
-wife, and by his attorney's letter of June 19,1941, addressed to the
Commissioner of the General Land Office, setting forth a similar
history in connection with the surrender of the lease and further
stating that had she (Fee's attorney) not been seriously ill, having
to depend upon her secretary to do most of her office work, she would
have personally taken the surrender to him, have secured his signa-
ture, and then have personally mailed it. Because of her illness, she
had mailed the surrender to the lessee and then had had her secretary
telephone him on or about December 16, 1940, reminding him of the
importance of executing and mailing -the surrender form. Fee also
filed, in the form of an application, an affidavit executed on June 19,
1941, relating similar facts.

By letter of August 14, 1941, the Commissioner, reciting these
allegations, requested the register of the Las Cruces District Land
Office to make a diligent search for the surrender. The latter replied
on August 19, 1941, that a diligent search of his records failed to
reveal that a surrender had ever been received.

Fee's offer of surrender was but an offer, to be accepted in the
discretion of the Secretary, and it is well established in the-law of
contracts that an offer, to be effective, must be communicated. 1
Williston on Contracts, sec. 33, p. 84. (Rev. ed. 1936); Restatement
of -Contracts, sec. 23. While the Department retroactively accepts
an offer of surrender as of the day of its receipt, it would be stretching
the beneficial exercise of its authority beyond the limits of; elasticity
to consider a relinquishment as having been received merely because
it had been mailed. Had he filed a surrender with this Department
prior to January 1, 1941, this Department would have accepted -the
surrender, and the lease would have been terminated as of a date
prior to the accrual of Fee's liability thereon. There is nothing in
the record- indicating any cause for this Department to have refused
to, accept such a surrender. But since no such surrender appears to
have been actually received by this Department prior to thedue date
of the rental, that rental must be considered, on the basis of the
present record, to have become a debt due to the United States. Let-
ter of Instructions, June 12, 1941, in re The Howe1lls Las Cruces
051301, 051304; Dixie CZe, A. 23185, Los Angeles 51714 (January
29, 1942); P. L. Larquier, A. 23177, Santa Fe 069450 (January 29,
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1942); Robert E. O'Keefe, 57 I. D. 216 (A. 22683, Great Falls 081768,
November 30, 1940).

It is'noted; however, that Fee has alleged that he is a house painter
and is not financially able to pay the rental for the year 1941. 'Sec-
tion 2 of 'the act of July 29, 1942 (56 Stat. 726), provides as follows:

The Secretary of the Interior is authorized to make a compromise settlement of
any claim for accrued rental under a lease issued pursuant to the provisions
of. section 13 of such Act of February 25, 1920, as amended, in any case in
which he determines that it would be financially beneficial to the United States
to make such a compromise settlement or in any case in which he determines
that collection of the full amount of such accrued rental from the lessee is
inadvisable because of the lessee's financial resources being limited.

In order to 'afford the lessee an opportunity to take advantage of
this provision of the law if he considers it applicable to his case, the
Commissioner, upon return, of this case to his office, will notify Fee
of' the malmer and form in which any petition for compromise under
the act of July 29, 1942, supra, may be filed, and accord him reason-
able opportunity in which to file such petition.
: As so modified, the decision of the Commissioner of the General

Land Office is affirmed.
Modified.

STATE OF WYOMING

Decided September 18, 1942

ScHooL LA.ND-ACTS OF JULY 10, 1890 AND JANTuAry 25, 1927-RxGHT-or-WAY-
AcTs or Jury 1, 1862 AND MAncn 8, 1922.

In connection with an application for exchange under section 8 of the act
of June 28, 1934 (48 Stat. 1269), the State of Wyoming tendered a quitclaim

: deed to a portion of school Sec. 36, subject to the right-of-way of the Union
Pacific Railroad.Company over the land and to a reservation to itself, its
successors and assigns, of all minerals and mineral rights in the premises
described- in the deed with the right to prospect'for, mine and remove
the same. The State'acquired the land either under its grant in the
enabling act of July 10, 1890 (26 Stat. 222), if not known to be mineral
at the date of said act, or under the act of January 25, 1927 (44 Stat.
1I026), if known to be mineral at the first-mentioned. date. The right-of-way
was granted in 1869 under the land grant to the Northern Pacific Railroad
Company of July 1, 1862 (12 Stat. 489). The State in its application
disclaimed any interest in any minerals that might be in the right-of-way.

* Nevertheless, the Commissioner of the General Land Office, as a condition
to the acceptance of the deed required the State to-file a quitclaim deed
to the minerals Within the right-of-way.

Held: (1) That the State took title under its grant subject to the right-
of-way. (2) That the estate of the railroad was a limited fee on the
implied condition of reverter in.the event the company ceases to use or
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retain the land for the purposes for which it was granted. E. A. Crandall,
43 L. D. 556; Northern Pacific Railway Comwpany v. Townsend, 190 U. S.
267, cited and applied. Great Northern Railway Conpany v., United States,
315 U. S. 262, distinguished. (3) That if the State acquired the land under
the act of July 10, 1890, its deed of the land conveyed no right, title or
interest in the right-of-way, but, if on the other hand the State acquired
the land under the act of January 25, 1927, certain provisions of subsection
(c) thereof as amended by the act of May 2, 1932 (47 Stat. 140), might
mean that the grant would take effect upon the railroad right-of-way
extinguished by forfeiture or abandonment were it not for the provisions
of the act of March 8, 1922 (42 Stat. 414). (4) That so far as the question
as to whom the land is to go upon extinguishment of the right-of-way is
concerned, the act of 1927 is general, whereas the act of 1922 is special
relating only to the extinguishment of- rights-of-way; that the act of 1927
does not purport to repeal the act of 1922 and there is no inconsistency
between the two acts and, therefore, the act of 1927 will not be construed
as repealing the act of 1922. United States v. Nix, 189 U. 5. 199; Rn parte
United States, 226 U. 5. 420; Rodgers v. United States, 185 U. S. 83;
Washington v. Mille1r, 235 U. S. 422, cited and applied. (5) That as the
act of 1922 provides for the vesting of title in the land in the] right-of-way
to the person, etc. who holds the title to the land crossed by the right-of-way
at the time of its extinguishment with reservation of mineral to the United
States, the State would acquire no interest in the right-of-way under the
act of 1927; that what interest it would acquire would be only under the
act of 1922; but since the State by its deed to the United States divests
itself of the land crossed by the right-of-way, the State could not acquire
any interest therein under the act of 1922. (6) That the State has no
present interest in the right-of-way nd after the proffered deed is accepted
it will not be able to acquire any interest therein under the act of 1922
in the future. (7) That as the deed conveys the land subject to the right-
of-way and as the disposition of the land and minerals therein, upon
extinguishment of the right-of-way is governed by the act of March 8, 1922,
it is not. so ambiguous in form as to east any cloud on the title of the
United States as to any minerals in the right-of-way, and a deed quit-
claiming such minerals will not be required.

CHAP:M:AN, Assistanzt Secretary: -

The State of Wyomilng filed an application under section 8 of the
act of June 28, 1934 (48 Stat. 1269) , as amended by the act of June
26, 1936 (49 Stat. 1976), to exchange, among other lands, on an equal
acreage basis, the W½.and 5E1,4 Sec. 36, T. 18 N., R. 115 W., 6th
P. M.,,for certain tracts-of public lnd.0 Section 8(c) of said act
provides that "in making exchaiges of equal acreage the Secretary
of the Interior is authorized to accept title to offered lands which are
mineral in character, with a mineral reservation to the State."

The State tendered a deed quitclaiming all its estate, right, title,
i nterest and possession to, among other tracts, "WI: SEIj4 Sec. 36,
T. 18 N., R. 115 W. r * subject to the right of way of the Union
Pacific Railroad Company's right of way over the SEI/4," and a
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reservation to itself, its successors and assigns, of all minerals and
mineral rights in the premises described'in the deed and the right of
ingress and egress to said premises and the use of so much of the
surface thereof as may be necessary to. prospect for, develop and re-'
move such mineral or any part thereof.
- T he records of the General Land Office show the Union Pacific
Railroad Company's right-of-way as passing in the vicinity of the
.SE1/4 SE1/4 Sec. 36, T. 18 N., R. 115 1V. The map showing the profile
of the right-of-way was accepted by the President of the United
States on February 9, 1869, and duly'filed in the office of the Com-
missioner. The official plat of survey of the township approved July
13, 1874, shows the line of the railroad of the Union- Pacific Railroad
Company passing through said SEI/4 SE'/4 Sec. 36. The Union
Pacific Railroad Company was granted the right-of-way by the act
of July 1, 1862 (12 Stat. 489), together with subsidy lands. The
grant was present and absolute and upon identification of the route,
took effect as of the date of the act (Nadeau v. Union Pacific R. R.
Co., 253 U. S. 442, 446), and all persons acquiring any portion of the
public lands after the passage of the. act in question took the same
subject to the- right conferred by it for the purpose of the road.
Railroad Company v. Baldwin, 103 U. S. 426, 430; Braonwell v.
Central and Union Pacific Railroad Companies, 2 L. D. 844; Southern
Pacific Co. v. City of Reno, 257 Fed. 450.

The Land Department uniformly has ruled that the States acquire
vested rights in all school sections in place which are not otherwise
appropriated and not known to be mineral at the time of survey, or
at the date of the grant where the survey precedes it (yoming v.
United States, 255 U. S. 489, 500). The title of the State to the land
in Sec. 36 was acquired under the, act of July 10, 1890 (26 Stat. 222),
providing for the admission of the State into the Union, and its
rights became vested upon the date of admission of the State under
said act, if the land was not then known to be mineral in character.
If the lands at said last-mentioned date were known to be mineral in
character, the title of the State vested under the act of January 25,
1927 (44 Stat. 1026), which extended the several grants to the States
of numbered school sections in place to embrace such numbered
school sections mineral in character. See School Lands, 53 I. ID. 30,
32; Scharf & Havenstrite, 57 I. D. 348.

By decision of May-12, 1941, the Commissioner of the General Land
Office held that-

The right of the company to the right-of-way vested on July 1, 1862, the
date of the grant and became fixed as to the particular tract by the filing of
the map of constructed road opposite thereto and is superior to any' right or
claim to land embraced in it which was not legally and validly initiated prior
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to July 1, 1862. Therefore; the State did not acquire any right, title or interest
in or to the land covered by the above right-of-way or any minerals which
may be in the land covered by the right-of-way, under the school land laws.

In view of the foregoing, it will be necessary for the State to file a quitclaim
deed to the minerals reserved by the deed of conveyance mentioned above as
to the part of the S11/4 Sec. 36, T. 18 N., R. 115 W., included in the Union
Pacific Railroad right-of-way.

*:- In response to this requirement the ommissioner of-Public Lands:
of the State said:

Our deed of conveyance executed and dated December 4, 1940, conveyed title,
with other lands, to the WV/2 : SEW4 Sec. 36, T. 18 N., R. 115 W., subject to the
right-of-way of: the Union Pacific Railroad Company's right-of-way over the

The State of Wyoming has in no way and at no time claimed ownership to
either the surface or mineral rights in the land contained in the right-of-way
of the Union Pacific Railroad Company over the SE4 Sec. 36, T. 18 N., R. 1i5
W., nor did the State of Wyoming in its deed of conveyance above mentioned
convey title to any part of said right-of-way land. However, if it is still your
desire that we file a dischimer to the mineral rights in the right-of-way of the
Union Pacific Railroad Company, we can .see no objection if you will furnish

,the form of instrument desired.
:. i * ::* : * -, : ,*, * *

Since -the State of Wyoming has never claimed title to either the surface
or the mineral rights in and to the land contained in the right-of-way of the
Union Pacific Railroad over the SE'/A Sec. 36, T. 18 N., R. 115 W., it is respect-
fully requested that the decision be modified and our application Cheyenne
Serial No. 060453 be approved for patenting.

The Commissioner of the General Land Office by letter of June
11, 1941, advised the Comissioner of Public Lands of the State as
follows:

The State took sec. 36 and the minerals therein under the school land laws,
subject to the right-of-way, which was only a limited fee based on an implied
condition of reverter in the event the company ceases to use or retain the land
for' the purpose for which it was granted. The company cannot dispose of any
part of the right-of-way and if it is abandoned or forfeited, the reverter men-
tioned above will be to the legal holders of the land subservient to the right-
of-way. It will, therefore, be necessary for the State to furnish a quitclaim
deed to the minerals in the SE1/4 sec. 36, T. 18 N., R. 115 W., because all
minerals were reserved to the State by the deed mentioned above.

The State has appealed and assigns error-
in that the State's application for exchange: was based on equal acreage and
as subsection (c) of Section 8 of the Taylor Grazing Act approved June 28,
1934 (48 Stat. 1269), as amended by the act of June 26, 1936 (Public No. 827),.
provides that "When an exchange is based on lands of equal acreage and the
selected lands are mineral in character, the patent thereto shall contain a
reservation of all minerals to the United States; and in making exchanges of
equal acreage the Secretary of the Interior is authorized to accept title to
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offered lands- which are mineral in character, with a mineral reservation to,
the State", there should be no question as to the title to the mineral rights
and it was wrong to require title to said mineral rights.

It requests an opinion as to the final disposition of the title to the
surface and mineral in and to the land in the right-of-way in case
of abandonment or forfeiture thereof and that its deed be accepted
without the requirement that a quitclaim deed to the minerals in'the
right-of-way be tendered.

The holding of the Commissioner that the estate of the rilroad
company is'a limited fee on an implied condition of reverter in the
event the company ceases to use or retain the land for the purpose
for which it was granted, is in accord with the holding in E. A.
Crandall, 43 L. D. 556, which following the doctrine announced in
Northern Pacific Railway Company v. Townsend, 190 U.' S. 267, so
characterized the estate of that company in its right-of-way under
its grant. The grant of a right-of-way to the Union Pacific Railroad
Company is contained in a'land grant act similar to that granted to
the Northern Pacific Railroad Company, and upon comparison of
the two grants there is no good reason for believing that there is any
difference in the, character of the estate in a right-of-way granted
under either of those grants.

In the case of Great Northern Railway Company v. United States,
315 U. S. 262, the Supreme Court of the United States held the general
right-of-way statute (act of March 3, 1875,18 Stat. 482), granted only
an easement, but upon examination of the opinion in that case nothing
is seen that manifests a change of view as to the character of the
estate in rights-of-way conveyed'by the earlier land grant acts to the
railroads. The Court said that beginning in 1850 Congress had

nembarked on a policy of subsidizing railroad construction by lavish
grants from the public domain, the act of July 1, 1862, here in ques-
tion being mentioned in the footnote as one of the examples of such
lavish grants, with the observation that:

In view of this lavish policy of grants from the public domain It, is not
surprising that the rights of way conveyed in such land-grant acts have been
held to be limited fees. -Northern: Pacific Ry. Co. v. Townsend, 190 U. S. 267.

Further along in the opinion it is said:
When Congress made outright grants to a railroad of alternate sections of

public lands along the right of way, there is little reason to suppose that it
intended to give only an easement in the right of way granted in the same act.

The holding that only an easement for right-of-way was granted
under the general right-of-way statute was placed on the ground that
there had been a change of congressional policy from that which
actuated the earlier special grants to railroads. The recent decision
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of the Supreme Court mentioned is not considered as applicable- to
the rights-of-way granted under the act of July 1,-1862. The holding
of the Commissionei as to the character of the estate in the right-of-
way in question is therefore correct.

The grant of the numbered school sections to the State by the
act of July 10, 1890, does not apply to land '"sold or otherwise dis-
posed of." If the State therefore acquired the land purporting to be
conveyed by its proposed deed under that grant, the grant conveyed
no right, title or interest in the right-of-way and, therefore, the deed
would be ineffectual to convey any such right, title or interest. On
the other hand, if the State acquired the land under the grant of
January 25, 1927, supra, the provisions of subsection (c) of its grant-
ing clause, as amended by the act of May 2, 1932 (47 Stat. 140), ex-
cluding from the povisions of the act, aong other lands, those
"subject to or included in any valid application claim, or right
initiated or held under any of the existing laws of the United States,
unless or until such reservation, application, claim, or rigAt is e-
tinguished, relinquished, or canceled, I ' " [Italics supplied],
might mean that the grant would take effect upon a railroad right-
of -way extinguished by. forfeiture or abandonment, were it not for
the provisions of the act of March 8, 1922; (42 Stat. 414). So far as
the question as to whom' the land is to go upon the extinguishment
of the railroad's right-of-way is concerned, the act of 1927 is general
in that it relates to extinguishment of all types of prior rights and
claims, whereas the act of 1922 is quite specific in that it relates only
to extinguishment of -railroad rights-of-way. The act of 1927 does
not expressly purport to repeal the act of 1922, nor is there any neces-
sary inconsistency between the two acts. Therefore, the 1927 act will
not be construed to effect a repeal of the 1922 act. United States v.

i, 189 U. S. 199; Ex parte United States, 226 U. S. 420 ;Rodgers
v. United States, 185 U. S. 83; Washington v. Miller, 235 U. S. 422..

So far as pertinent here the act of 1922 provides:

That whenever public lands of the United States have been or may be granted
to any railroad company for use as a right of way for its railroad or as sites
for railroad structures of any kind, and user and occupancy of said lands .for
such purposes hag ceased or shall hereafter cease,, whether by forfeiture or
by abandonment by said railroad company declared or decreed by a court of
competent jurisdiction or by Act of Congress, then and thereupon all right,
title, interest, and estate of the United States in said lands:shall, except such
part thereof as may be embraced in a public highway; legally established within
one year after the date of said decree or forfeiture or abandonment be trans-
ferred to and vested in any person, firm, or corporation, assigns, or successors
in title and interest to whom or to which. title of the United States may have
been or may be granted, conveying or purporting to convey the whole of the
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legal subdivision or subdivisions traversed or occupied by such railroad or
railroad structures of any kind as aforesaid, except lands within a municipality
the title to which, upon forfeiture or abandonment, as herein provided, shall
vest in such municipality, and this by virtue of the patent thereto and without
the necessity of any other or further conveyance or assurance of any kind or
nature whatsoever: e * * Provided furt her, That the transfer of such lands
shall be subject to and contain reservations in favor of the United States of
all oil, gas, and other minerals in the land so transferred and conveyed, with
the right to prospect for, mine, and remove same.

As this act provides for the vesting of title in the land- in the right-
of-way to the person, etc., who holds the title to the land crossed by
the right-of-way at the time of its extinguishment with reservation of
the minerals to the United States, the State would acquire no interest
in the right-of-way under the act of 1927. Whatever interest in the
right-of-way the State could acquire would be only under the act
of 1922. 'But since the State, by its deed to the United States, divests
itself of the land crossed by that portion of the right-of-way here
involved, the State could thereafter not secure, any interest therein
under the act of 1922.

The State has, therefore, no present interest in the right-of-way
and after the proffered deed is accepted it will not be able to acquire
any such interest under the 1922 act in the future. Hence, the deed
conveys none and the reservation of minerals affects only such lands
as are actually conveyed.

As to the question whether, the form of the deed, in the event
the right-of-way were abandoned, would cast a cloud on the title of
the United States as to any minerals it may contain, it is observed
that the deed conveys the SEl/4 Sec. 36 subject to the right-of-way,
and as the disposition of the land and minerals therein upon the ex-
tinguishment of. the right-of-way is governed by the act of March
8, 1922, it is not believed that it is ambiguous as to the area in which
it purports to reserve the minerals. There does not seem to be any
disagreement between the State and the Department as to proper
construction of the deed. The possibility of any controversy as to
purport and effect of the deed seems, therefore, very remote.

The decision of the Commissioner is reversed and, if otherwise
-found regular, the selection may be approved.

Reversed.

CITIZENSHIP STATUS OF PUERTO RICANS UNDER THE
NATIONALITY ACT OF 1940

Opinion, September:24, 1942

PUERTO RICANS-CITIZENSHIP STATU -TREATY PROvIsIO NS-ORGANIc ACTS-

NATIONALITY AcT OF 1940.
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A person born in Puerto Rico of native parents prior to its cession by Spain
to the United States under the treaty of peace ratified on April 11, 1899,
who. did not elect thereunder to remain a subject of Spain, became a citizen
of Puerto Rico under the provisions of the Foraker Act of April 12, 1900
(31 Stat. 77, 79, 48 U. S. C. sec. 733), and acquired the status of a natural-
ized citizen of the United States under the provisions of the Jones Law
o of March 2, 1917 (39 Stat. 951, 953, 8 U. S. C. sec. 602, note).

PUEraO RICANS-CITIZENSIp STATuS-NATIONALITY ACT OF 1940-EFFECT OF
ABSENTEEISM.

A Puerto Rican who has become a naturalized United States citizen in the
aforementioned manner is subject to the provisions of section 404(c) of
the Nationality Act of 1940 and hence will lose his nationality if he has
resided continuously for five years in any foreign state, unless he returns
to the United States before two years after the date of the approval of
that act.

CoHN, Assistant Solicitor:
Reference is made to your [Assistant Secretary] memorandum of

August 29, requesting my suggestions on certain enclosures concern-
ing the citizenship status of Mr. Alberto V. Malaret, of Puerto Rico,
presently of Havana, Cuba. I have reviewed the copy of the letter
of August 14, addressed by Mr. Malaret to the State Department
and transmitted to you by Dr. Tomas Cajigas, of Washington, D. C.
Dr. Cajigas requests your opinion concerning certain questions raised

*by Mr. Malaret.
Mr. Malaret's letter states that he was born in Puerto Rico on May

11, 1892, of Puerto Rican parents. While he does not so indicate, it
appears that his parents were subjects of Spain, residing in Puerto
Rico at the time of his birth, who, under the provisions of the treaty
of peace between the United States and Spain, ratified on April 11,
1899, did not formally elect to remain Spanish subjects and thereby
became citizens of Puerto Rico. It appears that Mr. Malaret has lived
for some time in Havana, Cuba, where he conducts an insurance
business, and that he is concerned over the citizenship status of native
Puerto Ricans who were born prior to April 11, 1899, who have be-
come naturalized citizens of the United States, but who are now living
abroad, in view of certain provisions of-the Nationality Act of 1940.

The question for consideration is whether the United States citizen-
ship conferred upon native Puerto Ricans under the treaty with
Spain, ratified on April 11, 1899, and subsequent legislation enacted
by the Congress of the United States, gave them the status of natural-
ized- citizens, thereby making them subject to the provisions of- the
Nationality Act of 1940, particularly section 404(c), which provides
that naturalized citizens of the United States shall lose their national-
ity by residing continuously for five years in any other foreign state.
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It is my opinion that Mr. Malaret is a naturalized citizen of the
United States and that he therefore is subject to the provisions of the
Nationality Act of 1940. Accordingly if he has failed to return to
the United States within two years after the date of the approval of
that act, after having resided continuously for five years in Havana,
Cuba, or any other foreign state, he will lose his United States
nationality. -

The pertinent statutory provisions involving the United States
citizenship status of Puerto Ricans in Mr. Malaret's circumstances
are as follows:

Article IX of the treaty of peace between, the United States and
Spain, ratified April 11, 1899 (0 Stat. 1754), providing that-

Spanish subjects, natives of the Peninsula, residing in the territory over
which Spain by the present treaty relinquishes or cedes her sovereignty, may
remain in such territory or may remove therefrom, retaining in either event
all their rights of property, including the right to sell or dispose of such
property* or of its proceeds; and they shall also have the right to carry on
their industry, commerce and professions, being-subject in respect thereof to
such laws as are applicable to other foreigners. In case they remain In the
territory they may preserve their allegiance to the Crown of Spain by making,
before a court of record, within a year from' the date of the exchange of
ratifications of this treaty, a declaration of their 'decision to preserve such
allegiance; in default of which declaration they shall be held to have renounced
It and to have adopted the nationality of the territory in which they may
reside. The civil rights and political status of the native inhabitants of the
territories hereby ceded to the United States shall be determined by the
Congress.

The Organic Act of Puerto Rico, commonly known as the Foraker
Act (act of April 12, 1900, 31 Stat. 77 48 U. S. C. sec. 731, et seq.),
providing in part as follows:

SEC. 7. That all inhabitants continuing to reside therein who were Spanish
subjects on the eleventh day of April, eighteen hundred and ninety-nine, and
then resided in Porto Rico, -and their children born subsequent thereto, shall
be' deemed and held to be citizens of Porto Rico, and as such entitled to the
protection of the United States, except such as shall have elected to preserve
their allegiance to the Crown of Spain on or before the eleventh day 'of April,
nineteen hundred, in accordance with the provisions of the treaty' of peace
'between the United States and Spain entered into on the eleventh day of April,
eighteen hundred and ninety-nine; and they, together with-such citizens of the
United States as may reside in Porto Rico, shall constitute a body politic under
the name of The People of Porto Rico, with governmental powers as hereinafter
conferred and with power to sue and be sued as such.

'I he present Organic Act of Puerto Rico, commonly known as the:
Jones Law (act of March 2 1917, 39 Stat. 953, 8 U. S. C. sec. 602
(note) ), providing in part as follows:
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SEC. 5.- That all itizens of Porto Rico, as defined by section seven of the
Act of April twelfth, nineteen hundred, "temporarily to provide revenues and
a, civil government for Porto Rico, and for other purposes," and all natives of
Porto Rico who were temporarily absent from Ithat island on April eleventh,
eighteen hundred and ninety-nine, and have since returned and are perma-
nently residing in that island, and are not citizens of any foreign country, are
hereby declared, and shall be deemed and held to be, citizens of the United'States.' * * [Italics suppliedj.

The Nationality Act of 1940 (act of October 14,1940, 54 Stat. 1137,0
8 U. S. C. see. 501, et seq.), providing in part as follows:

SEOL 404. A person who has become a national by. naturalization shall lose
his nationality by: 

0 A * * : : * * t * L ;

(c) Residing continuously for five years in any other foreign state, * *

* e : *: .f-:0 k*: *: * : * . -

p See. 409. Nationality shall not be lost under the provisions of section 404
* * *: of this Act until the expiration of two years following the date of the
approval of this' Act: * *

On the 'basis of the information submitted, it appears that Mr.
Malaret and his parents were native inhabitants Of and residing in
Puerto Rico on April 11, 1899, when the treaty of peace between the
United States and Spain was ratified. There is no evidence that,
in accordance with the treaty provisions, his parents elected to remaini-
subjects of Spain or that he: so elected upon reaching iis majority.
Itseems clear, therefore,that under the provisions of the Foraker

Act of 1900,siuprd, Mr. Malaret-became a citizen of Puerto Rico and
that he later attained United States citizenship under the provision
of the Jones Act of 1917, supra, to the effect that "all citizens of Porto
Rico * * * 'shall be deemed and held to be, citizens of the United
States."

Section 101.(a) of the Nationality Act of 1940 defines theAterm
"national" as meaning "a person owing permanent allegiance to a
state." Section 101 (c) defines the term "naturalization" as meaning
"the. conferring of nationality of a state upon a person afiter bth."
[Italics supplied.] Inasmuch as Mr. Malaret was born prior to the
cession by Spain of Puerto Rico to the United States and attained
his; nited States citizenship under the treaty of peace ratified April.
11, 1899, and subsequent legislative enactments, it appears to be
established without question that he is a naturalized" citizen or
"national" of the United States. 'Section 404 (c) provides in un-
equivocal language that a person who has become "a. national by
naturalization"' shall lose his nationality by "residing continuously
for five years in any other foreign state * .; * " Since Mr. Malaret

69295-48-15
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is a naturalized citizen, it follows that he is subject to the provision
of the act.

In view of the foregoing it is my opinion that since Mr. Malaret
is a naturalized citizen of the United States, and therefore subject to
the provisions of the Nationality Act of 1940, he will have lost his
United States nationality by residing continuously for five years in
Cuba unless he returns to the United States before two years after
the date of the approval of that act, or October 14, 1942. i *

* . * -* . * -. * . *

ROY EVERETT LADD

Decided September 25, 1942

MnarARY SEVICE-SOLrRS' AND SAiLoBs' CIL RELIEF ACT OF 1940.

Applicant for homestead entry entered military service while an appeal was
pending before the Department from the decision of the Commissioner
of the General Land Office rejecting his application. Held, (1) where an
appeal is filed and perfected by an applicant for homestead entry prior
to his entrance into the military service, action on the appeal in the regular
course is not stayed by notice, of military service; (2) in order for admin-
istrative action to be suspended. in a public land proceeding involving a
person in the military service it must appear that if action is taken in
the regular course the -initiated or acquired rights of such a person may,

:by reason of the fact that he is in the military service, be prejudiced
thereby; (3) where an applicant for homestead entry in the military
service is entitled by departmental regulations to a rehearing but, before

* filing and perfecting a motion for rehearing, he requests that final action
' on the entry be suspended during the period of his military service, action
on the rehearing will be suspended during the period of military service,
unless the applicant subsequently elects to proceed with the case during
his service period;.

CHAPMAN, Assistant Secretary:

Roy Everett Ladd filed an appeal, dated June 23, 1941 from the
decision of the Acting Assistant Commissioner of the General Land
' Office, dated January 1Q, 1941, holding his application for homestead
tentry, Las -Cruces 057738, for rejection. The Acting Assistant Com-
missioner held that the land in question is more valuable: for the
production of native grasses and forage plants than for, the pro-

A duction of agricultural crops. On appeal the applicant submits
in support of his application his own affidavit .and the affidavits -of
two farmers in the vicinity. These affidavits state in substance that
the land is more adapted for agriculture than for grazing and that
beans have been successfully grown on similar lands in the vicinity.,
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A letter dated July 10, 1941, from Senator Hatch, to the Commis-
-sioner of the' General Land Office, states that Roy Everett, Ladd is
now in the armed services of the United States. The Senator also
states that he received a communication from Private Ladd in which
the applicant expresses the belief that he should be given considera-
tion under the Soldiers'-and Sailors' Civil Relief Act-of 1940, "to
the extent that final disposition of his application be withheld.until
his release from military service."

.Section 501 of the Soldiers' and Sailors' Civil Relief Act of 1940
(54 Stat. 1187, 50 U. S. C. sec. 561), provides:

(1) No right to any lands owned or controlled by the United States initiated
or acquired under any laws of the United States, * * * by any person
prior to entering military service shall during the period of such service be
forfeited or prejudiced by reason of his absence from the land or his failure
to perform any work or mnake any improvements thereon or his failure to do
any other act required by or under such laws.

Whether or not a "right to any lands" has been initiated by the ap-
plication for classification and for homestead entry is the very ques-
tion which the appeal raises for determination.

Unquestionably the act contemplates that action on applications
to make entry may in certain circumstances be taken during the
period of military service. Sections 502 and 503 of the act fix and
define rights of applicants who enter the military service and whose
applications "may thereafter be allowed," and section 507 of the act
provides that:

Nothing in this article shall be construed to limit or affect the right of a
person in military service to take any action during his period of service which
may be authorized by law or the regulations of the Department of the Interior
for the perfection, defense, or further assertion of rights initiated or acquired-
prior to the date of entering military service. It shall be lawful for any person
while in such service to make any affidavit or submit any proof which may be
required by law or the practice or regulations of the General Land Office in
connection with the entry, perfection, defense, or further assertion of any
rights initiated or acquired prior to entering such service, before the officer
in immediate command and holding a commission in the branch of the service
in which the person is engaged. Such affidavits shall be as binding in law and'
with like penalties as if taken before a register of a United States land bffice.
The Secretary of the Interior may issue rules and regulations- to effectuate
the purposes of sections 501 to 512, inclusive.

Since section 507 provides that persons in the military service may
take action in ""defense, or further assertion of rights initiated or
acquired prior to the date of entering military service" it seems clear
that it was contemplated, at least in cases where such action is taken,
that the Department may consider the case on its merits and take
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appropriate action; It seems equally clear that where an appeal or
other action is taken by a partt to a proceeding before he enters the
military service and he has performed all those acts required or per-
mitted before administrative action may be taken, the Department,
should, in the regular course, consider and dispose of the matter on
its merits. In other words, in order for administrative action-to be
suspended in a public land proceeding involving a person in the
Infilitary service it must appear that if action is taken in the regular
course the initiated or acquired rights of such a person may, byV reason
of the fact that he is in the military service, be prejudiced thereby.

The present appeal appears to have been duly filed and fully per-
fected prior to thedate that the applicant entered the military service.
'It has not been suggested that the'appellant desires or intends to sub-
mit any further showingoon the appeal. There seems to be no reason,
therefore, why the appeal should not be taken up and considered on its
merits.

The Office of Land Utilization, of this Department, after carefully
considering the evidence- now. in the record,: recoimnends that the
decision of the General Land Office be sustained for the -following
reasons:

1. The area involved in this entry is located in a semi-arid section of New
Mexico where irrigation is essential in securing sustained crop production.

2. No water for irrigation is available at a reasonable cost. While the
average annual precipitation is between 13 and 14 inches, there have been
a number of ears when the precipitation was less than 10 inches and some -

times as low as 3 inches. Furthermore, it is largely deficient during the grow-
ing season.

3. Type of soil is a sandy loam of volcanic composition,, highly erodable when
cultivated or denuded of a protective cover.

4. The land is unquestionably marginal in character for profitable produc-
tion of agricultural: crops and a well-sustained livelihood. Dry farming in
such areas is a hazardous undertaking and would be detrimental to the soil.

In- view of the recommendation' of the Office of Land Utilization,
and the reasons given in support thereof, the decision 6f the General
Land Office is affirmed.

This action is, however, not final since the applicant has the right,
by 'reason of the' regulations of the Department, to file a motion for
rehearing. See Rule 83 of the Rules of Practice (43 CFR 221.81).
An applicant should receive full opportunity to submit on a motion
for rehearing such additional facts and further evidence as may be
obtainable tending to show that the land is suitable for the purposes
stated in the application. Unquestionably, an applicant in the inili-
tary service would be handicapped during the period of his service
in securing further evidence to support his application and might
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be otherwise prejudiced ith respect thereto if final action were
tatken in the matter during such period. In fact, circumstances may
be such as to preclude an applicant in the service from filing a motion
for rehearing until after his release, and section 501 of the relief act
excuses the failure to do any act required by or under the law during
the service period. Consequently, it is believed that in the present
case the applicant's request that final disposition of his application be

-withheld until his release from the military service should be granted.
Further action on the application will therefore be suspended dur-

ing the period of military service, which, according to the act, "shall
terminate at the date of discharge from active service or death while
in active service, but in no case later than the date when this act
ceases to be in force."X

So Ordered.

THE MINE AND SMELTER SUPPLY COMPANYi

Decided October 3, 1942

CONTRACTS-DAMAGEs-LIQUIDATE$-SHIPMENT PROVISION-WHAT CONSTITUTES
SHIPMENT. - -:

An assessment of liquidated damages was made by the contracting officer
for a delay of 38 days, 31 days of which was on the basis that delivery to
.a carloading company did not constitute shipment Within the terms of
the contract. Held, that the action of the contractor, through its sub-
contractor, in relinquishing all control over the equipment to the carloading
company and the prompt movement of the equipment by that company
constituted shipment. Liquidated damages for a 31-day delay between
actual relinquishment for such shipment and the contract shipment date
were properly assessed. The assessment for the additional 7-day period
was improper and should be remitted.

FoRTAs, Under Secretary:V
On April 30, 1941, the Bureau of Reclamation entered into a con-

tract with The Mine and Smelter Supply Company, of Denver,
Colorado, for the shipment of certain cable equipment. The contract
requiredthat the equipment be delivered f.o.b. cars at Yuma, Arizolia,
and that hipment be made froi larion, Indiana, within 45 calendar
days after the date of the receipt of notice of award of the contract,
of which the contractor was advised by Bureau of Reclamation let-
ter of April 30, 19 41, received oll May 1, 1941, thus establishing the
shipping date-as June 15, 1941. -

' Complete shipment was made from Marion, Indiana, on July 16,
1941, by the Universal Carloading and Distributing Company, which
consigned the material to itself at Phbenix, Arizona. On arrival in
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Phoenix, Arizona, on July 23, 1941, the equipment was shipped, ap-
parently without delay, to the Bureau of Reclamation at Yuma,
Arizona.

The contracting officer, in making payment, deducted liquidated
damages at the rate of $5 per day for 38 days, representing the delay
between June 15, 1941, the contract date .of shipment from Marion,
Indiana, and July 23, the date upon which the equipment was shipped
by the Universal Carloading and Distributing Company, from
Phoenix, Arizona, consigned to the Bureau of Reclamation at Yuma,
Arizona. By letter of September 10, 1941, the contractor protested
the deduction of $35, representing days' liquidated damages, con-
tending that the shipment by the Anaconda Wire & Cable Company,
its subcontractor,Iwhich utilized the facilities of the Universal Car-
loading and Distributing Company from Marion, Indiana, constituted
"shipment" under the terms of the contract and that therefore the
7 days' time consumed in transporting the equipment between Marion,
Indiana, and Phoenix, Arizona, could not be considered a delay in
shipment justifying the assessment of liquidated damages.

On March 18, 1942, findings of fact were issued by the contracting
officer wherein it was concluded that the delivery of the equipment
for transportation to the Universal Carloading and Distributing
Company was not a "shipment" within the terms of the contract
(citing 16 Comp. Gen. 918), and that actual shipment of the equip-
ment was made from Phoenix, Arizona, on July 23, 1941, thereby
entailing a delay of 38 calendar days, for which liquidated damages
were assessable, in the absence of a reason excusable under the terms
of the contract.

The contractor, by letter of June 3, 1942, protested this finding.
It does not protest payment of liquidated damages for the 31-day
delay prior to movement of the equipment from Marion, Indiana, but
as to the additional 7-day deduction, it contends as follows:

We contracted to ship from Marion, Indiana, and there is no indication In
this contract that shipment could not be made by the Universal Carloading
Company, therefore, we contend that the liquidated damages should be figured-
on the basis of shipment from Marion, Indiana on July 16.

In support of his holding that shipment from Marion, Indiana, by
the Universal Carloading and Distributing CJompany, did not consti-
tute shipment within the terms of the contract, the contracting officer
cites the opinion rendered by the Comptroller General in the case of
the Mare'mont AutomotiveProducts, Inc., 16 Comp. Gen. 918.-

In this connection reference is made to the Department's letter
of December 24, 1941, addressed to the Comptroller General, request-
ing his opinion, in view of his decision in the Mfaremont case, on
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specific questions concerning whether shipment by carloading com-
panies or similar forwarding agents constituted "shipment" within
the terms of the Government's contract. These questions were
prompted by an appeal, filed by the Grinnell Company of the Pacific,
from the contracting officer's finding of fact on Bureau of Reclama-
tion contract I2r-10563, -which called for shipment of certain equip-
ment from Elkhart, Indiana. The Henry Weiss Manufacturing Com-
pany, of Elkhart (the subcontractor of the Grinnell Company), deliv-
ered the equipment to the National Carloading Company at Elkhart
within the time designated by the contract. The equipment went as
part of a carload lot from Elkhart to Los Angeles, California, where
it was delivered to the Santa Fe Railway Company for transportation
to its final destination. The contracting officer's findings, and an
Administrative Finding (M. 30864), rendered by the Department on
June 24, 1941, determined that shipment was made as of the date of
delivery to the railway company, at Los Angeles, which was later 
than the shipment date designated, and imposed liquidated damages
accordingly. The Comptroller General, in an opinion dated February
17, 1942, 21 Comp. Gen. 776, decided in that case that his office would
allow the contractor's 'claim for remission of the liquidated damages
which had been deducted for the time consumed in shipment by the
National Carloading Company between Elkhart, Indiana, and Los
Angeles, California.: The decision reads in part as follows:

In the instant. [Grinnel]] case, the administrative determination that the
16 shower cabinets were not shipped until October 5, 1939, the date on which
they were delivered to the Atchison, Topeka & Santa Fe Railway Company
in Los Angeles, California, for shipment to Earp, California, was based upon
the assumption that under the cited decision of this office, 16 Comp. Gen. 918,
delivery to the National Carloading Company did not constitute shipment
within the meaning of the contract provisions fixing the contractor's liability
for delay in shipment. * * *

Tie cited decision 6 this office did not hold that the National Carloading
Company was not a common carrier. On the contrary, it was said in the
decision that "under- certain conditions, a forwarding agent is 'as to a person
with whom he contracts for the delivery of the goods, a common carrier and
liable as such', 10 Corpus Juris 50", but it was pointed out that in that case
the forwarding agent, the. National Carloading Company, was the contractor's
agent for whose delays the contractor was responsible, and that mere delivery
to such agent did not constitute shipment when there was a delay on the part
of the agent in beginning the actual transportation of the goods.

**. * * The term "shipment" has been defined as contemplating complete
delivery of goods by the shipper to the carrier for transportation and it has
been held that "shipment" is not made until the shipper has patted with all
control over the goods and nothing remains to be done by him to complete
delivery to the carrier. See National Importing and Trading Co. v. B. A. Bear
d Co., 155 N. E. 343, 346, 24 I. 346; also, see Campbell River Mills Co. v.

Il 
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Chicago, H.,St. P. & P. R. Co., 42 F. (2d) 775, 777.; and Arnold v. United States,
115 F. (2d) 523,-527.

It is understood that forwarding agents generally utilize the services of
common carriers, such as railroad and trucking companies, vhich are subject
to the regulations' of the Interstate Commerce Commission, and that all goods
delivered to such agents are of necessity released to such carriers for transit
to destination.. Even though a consignment. of goods may be shipped by a
forwarding agent, as was the case in this instance, such shipment appaently
presupposes that the goods were released to a carrier, either a railroad or
trucking company, before shipment from the specified shipping point..

Therefore, it:follows that, as a general rule in this and similar. cases, the
date: of shipment for the purpose of fixing liability for liquidated damages, Is
the date on which the goods are actually released to the railroad or trucking
company, either by the contractor or the forwarding agent, at the point speci-
fied in the contract for shipment.

In the instant case the evidence of record before this office indicates that
Government bill of lading-No. I-801318, dated September 11, 1939, with an
all-rail routing from Elkhart, Indiana, to Earp, California, was furnished the
contractor for use in making shipment of the cabinets. The said bill of lading
was transmitted.by the contractor to its supplier, the Henry Weiss Manufac-
turing Company, at Elkhart, Indiana, with an order for the cabinets, and
shipment thereof was made by the National Carloading Corporation as a part
of a carload lot moving to Los Angeles where the contents of the car appear
to have been distributed, the cabinets being delivered. to the Atchison, Topeka
& Santa Fe Railway Company on October 5,, 1939, for shipment, to Earp,
California, where they were received on October 7, 1939.

While no proof has been 'furnished as to the date on which the cabinets
actually were released by the National Carloading Corporation to the carrier
in Elkhart, Indiana, the evidence of record reasonably establishes that the
shipment actually moved from the contractor's shipping point, Elkhart, Indiana,
within the time specified in the contract for shipment. Accordingly, the claim
for remission of the liquidated damages deducted from the contract price for
the cabinets will be allowed in due course. [Italics supplied.]'

In the instant case the evidence of record in the Department indi-
cates that the contractor agreed to make delivery f. o. b cars at
Yuma, Arizona, and to make shipment from Marion, Indiana,
within 45 calendar days after the date of receipt of notice of award
of the contract. The award of the contract was made by Bureau
of Reclamation letter dated April 30, 1941, which was received by
the contractor on May 1, 1941, thus establishing the shipping date
as June 15, 1941. The material was delivered by the Anaconda Wire
& Cable Company (the subcontractor of The Mine and Smelter
Supply Company), in Marion, Indiana, on July 16, 1941, to the'
Universal Carloading- and Distributing Company, which consigned
the equipment to itself. Upon its arrival at Phoenix, Arizona, on
July 23, 1941, the equipment was shipped via Southern Pacific'Rail-
way Company, consigned to the Bureau of Reclamation at Yuma,
Arizona. There 'occurred a delay' of 31 days, therefore, between the
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Contract date when. shipmnent was to have cdminencedadtedt

when the equipment actually was shipped from Marion, 'Indiana.
The contracting officer's assessment of iquidated damages for this.
delay of 31 days, at the rate of $ p day, a en cetdb
the contractor, without protest. The subject of this aeal is thie
additional amountoQf_-$35 fo lqidated damages; for the 7 days'
time consumed in shipment between Marion, Indiana, and Phoenix,
Arizonia ,assessed by the conItracting officer on the ground ht ne
the decision in the Maren'ont case, Isupra, "delivery to. a carloading
company is not a shipinent within the terms of the contract, and,
accordingly, that "shipnment" was not made:'until uy2,we te
equipment was consigned to the Bureau Of Reclamat.

While the detailed circumstatnces of the Mareinont case were not
recited in the decision, it would, seem that the contracting: officer's
understanding of t holding in that case is refuted by the un-
equivocal stataiment of the Comptroller General in the G~'innell case
to the effect that his* cited decision in the MarernOnt case did not hold
that the carloading company "was not. common carrier," but "On
thle ontrary it was said ** that 'under certain onditions,
a forwarding agent is "as to a person with whom he contracts for
the delivery of the goods, a common carrier and liable'as such",

'' Despite the above-quoted language, no, definite statement
was made by the' Comptroller General as to whether and in what
cii'cumstances he would consider that delivery t a arioading~com-'
pany or similar forwarding agent constitutes shipment. His decision
in the Crinnellcase, allowing remission of liquidated ddmaige~,which
were ollected under; the above-discussed' interpretation of the deo
csion in: 'the Mctre',olnt case, apears to~ have bee 'based on the fact

that thie'evidence of record reasonably establishes that t6 equip-
ment was actually released" to the transportation' company anId that
"the shipment actually moved from the4 contractor's-' shipping p'oint 

** *within the time specified in the contract for shipment."
On 'the basis of the eviden~e 'in the'instant ase, I find that'all

control over the shipment of the cable quipmnent was relinquished
by the Anaconda Wire' & Cable Company~ (s-ubc Itraotor. of The
Mmie and Smelter :Supply, Company) to the TUni Versal Carloading
and Distributing Company, for shipment from Marion, Indiana, l
July' 16, 19411, and that the shipment actually moved from the con-
tractor's shipping point 31 days after the time specified i he on-
traict for shipment therefrom. Acc ordinIgly, under the terms of the
contract, the assessment of liquidated damages for 31 days' delay in
'shipment, at $5' p er day, was proper. The assessment f c
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damages for the additional 7-day period was improperjin the
circumstances, and should be remitted.,

So Ordered.

APPLICABILITY OF THE HATCH POLITICAL ACTIVITY -ACT TO
'OFFICE OF CIVILIAN DEFENSE EMPLOYEES IN HAWAII.

Opinion, October 12, 1942

FEDERAL EMPLOrEES-HAWAIA-POLITICAL ACTIVITIES-HATCH POLUTICAL AcTiv-
ITY ACT-HOLDING ELECTIVE TERRITORIAL OFFICE.

Employees of the Office of Civilian Defense in the Territory of Hawaii, paid
from funds allocated to the Secretary of the Interior from a special emer-
gency appropriation made to the President, to provide for emergencies
affecting the national security and defense (55 Stat. 92, 94), are employees
of the executive branch of the Federal Government and accordingly are
prohibited by section 9(a) of the Hatch Political Activity Act (act of
August 2, 1939, 53 Stat. 1147, 18 U. S. C. sec. 61h), as amended, from taking
any active part in political management or in political campaigns. Conse-
quently, they nfay neither seek nor hold elective office in the Government
of the Territory of Hawaii.:

GRAHAM, Assistant Solicitor:
-Reference is made to your [Director, Division of Territories and

Island Possessions] memorandum of September 23 submitting for
opinion an inquiry .from the Governor of Hawaii regarding the
application, of, the Hatch Act to certain personnel employed, by the
Office of Civilian7 Defense in Hawaii.

The Governor inquires whether personnel .of the Office of Civilian
Defense in Hawaii, who are paid out of the $15,000,000 fund
allocated under date of January 12, .1942,, from the President's
IEmergency Fund to the Secretary of the Interior for the protection,
care and relief of the civilian population in the Territory of Hawaii,
may hold or seeki elective office in the government of the Territory
or a municipality thereof.

It is my opinion that such personnel may neither seek nor hold
elective office in the government of the Territory of Hawaii or a
municipality thereof.

The President by allocation letter dated January 12, 1942, advised
the Secretary of the Interior as follows:

By virtue of the authority vested in me by the provisions of the appropriation
entitled "Emergency Fund for the President" contained in -the Independent
Offices Appropriation Act, 1942, approved April 5, 1941 [55-Stat. 94], I hereby
allocate from the sum of $100,000,000 provided by said appropriation as follows:

To Amount
The Secretary of the Interior $15,000,000
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to be expended by said Secretary, or such other person or persons as may be
designated for the purpose, for any and all emergencies due to the existing war
conditions for the protection, care, and relief of the civilian population in the
Territory of Hawaii. ;

The funds hereby allocated shall be available for all necessary expenses in
carrying out the above-described activities, including the procurement of sup-
plies, services, and materials without regard to Section 3709 of the Revised
Statutes; the advance of funds without regard to Section 3648 of the Revised
Statutes;: the employment of personnel without regard to the civilservice or
classification laws; travel expenses outside the United States without regard
to the Standardized Government Travel Regulations and the Subsistence Eix-
pense Act of 1926 as amended, and: Section 901 of the Act of June: 29, 1936
(49 Stat. 2015).

Please arrange for the necessary transfer of funds and advise the Secretary
of the Interior accordingly.

On March 4, pursuant to the above authority, the Governor of
Hawaii was advised by a telegram from the Secretary that he was
authorized to obligate the funds thus made available.

A- review of the circumstances surrounding the allocation of the
funds under discussion discloses that they were derived from a
special fund appropriated by the Congress and made available to
the' President for his use in emergency situations. These funds are
in no sense to be regarded either as a loan or as a grant to the,'
Territory of Hawaii.' While the Governor of Hawaii disburses the
money he does not act in his official capacity as Governor in so doing,
but acts merely as the officially designated agent of the Secretary
of the Interior for that special purpose. The funds therefore are
not Territorial funds, but funds of the executive branch of the
Federal Government under control of the Secretary of the Interior.
Authority to employ personnel Lnder the allocation letter likewise
is delegated to the Governor of Hawaii, but, as in the case of the
expenditure of funds, he acts as the officially designated agent of
the Secretary of the Interior and not in his capacity as Governor of
Hawaii. Persons employed under this authority receive formal ap-_
pointments for an indefinite period, 'execute oaths of office upon
entering on duty, and receive the benefits of the annual leave and
retirement acts, in the saitie manner as other indefinite emergency
appointees of the Federal Govermuent. Moreover, it appears that
the action of the Governor in making such local appointments is
subject to later confirmation by the Secretary of the Interior. There-
fore, even though the allocation letter provides that the employment
of personnel may be made "without regard to the civil service or
classification laws," it appears clear, from the nature of their em-
ployments, that persons employed thereunder are nevertheless Fed-
eral employees. And since they are paid from funds allocated to
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the Secretary of the Interior from' the "Emergency :Fund for the
President, it follows that they are employees of the executive branch.
of the Federal Government.
* Section 9 of the Hatch Act (act of August 2, 1939, 53 Stat. 1147,
18 U. S. C. sec. 6lh), as amended,; provides:

Sec. 9. (a) It shall be unlawful for any person employed in the executive
branch of the Federal Government, or any ageny' or department thereof, to
use his official authority or influence for the purpose of Interfering with an
election or affecting the result thereof. No officer or employee in the executive
branch of the Federal. Government, or any agency or department thereof, except
a part-time officer or part-time employee-without compensation or with nominal
compensation serving in connection with the existing war effort, other than
in any .capacity relating: to the procurement or manufacture of war material
shall take any active part in political management or in political campaigns.
'All such persons shall retain the right to vote as they may choose and to
express their opinions on all political subjects' and candidates. For the pur-
poses- of this: section the term "officer" or "employee" shall not be construed to
include (1) the President and Vice President of the United States; (2) persons
whose compensation is paid from the appropriation for the office of the Presi-
dent; (3) heads and assistant heads of executive departments; (4) officers who
are appointed by the President, by and with the advice and consent of the
Senate, and who determine policies to be pursued by the United States In its
relations' with foreign powers or in the Nation-wide administration of Federal
laws. -

(b) Any person violating the provisions of this section shall be immediately
removed from the position or office held by him, and thereafter no part of the
funds appropriated by any Act of Congress for such position or office shall be
used to pay the compensation of such person.

There appears no need of arguing that a person who holds or seeks
elective office in the government of a territory, or municipality is
taking an "active part in political management or in political cam-
rpaigns."7? 0 Accordingly, such action on the, part of the employees
here under discussion clearly would violate the prohibition, contained
in the second sentence of section 9 (a) to the: effect that "No officer
or employee in, the executive branch of the Federal Government, or
any agency or department thereof * * shall take any active part
in political management or in political campaigns." While it might
appear that this section is not applicable because of the fourth
sentence of section (a), which provides that "For the purposes of
this section the term i'officer' or 'employee' shall not be construed to
include * * (2) persons whose compensation is paid from the
appropriation- for the office of the President;" an examination of
the appropriation anguage establishes that the fund from which
the President's allocation was made was not that appropriated for
"the office of the President" but a special emergency fund "to enable
the President, through appropriate agencies of the' Government, to
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provide for emergencies affecting the national security and defense
and for each and every purpdse' connected therewith, * * *." (55
Stat. 92, 94.)

Section 9i (b) p doviles that any person violating the provisions
of section 9 (a) "shall be immediately removed from tlhe position
or office held by him * V * " Section 15 provides:

SEC. 15. The provisions of this Act which prohibit persons to whom such
provisions apply from taking any active part in political management or In
political campaigns shall be deemed to prohibit the same activities on the part
of such persons as the United States Civil Service Commission. has heretofore
determined are at the time this section takes effect prohibited on the part of
employees in the classified civil service of the United States by the provisions
of the civil-service rules prohibiting such employees from, taking any: active
part in political management or in political campaigns.

Pertinent rules of the United States Civil Service Commission on
this point are contained in Civil Service Form 1236, titled "Political
Activity and Political Assessments of Federal Officeholders and
Enployees" (1939); which provides, under paragraph 34 in part as
follows:

In view of the broad language of section 9 of the act of August 2, .1939
[Hatch Act], the incumbency, by a Federal employee of any elective office what-
ever nder a State, erritorialor munitbiat government is prohibited, regard-
less of whether or not the office is of such character that its incumbency was
permitted by Executive order prior to; the enactment of the act. [Italics
supplied.]

The foregoing language establishes without doubt that a Federal
employee of the executive branch of the Federal Government, or any
agency or department thereof, who either seeks or holds: any elective
'o fce whatever under a State, Territorial, or municipal government,
must be immediately removed from the Federal position or office
held by him.

Accordingly, it is my opinion that personnel of the Office of
Civilian Defense in Hawaii' whose salaries are paid out of the
$15,000,000 fund allocated on January 12, 1942, from the President's
Emergency Fund to the Secretary of the Interior for the protection,
care and relief of the civilian population in the Territory of Hawaii,
may neither seek nor hold elective office in the Government of'-the
Territory of Hawaii or a municipality thereof.

INHERITANCE RIGHTS OF LEGITIMATE AND ILLEGITIMATE
INDIAN CHILDREN

Opinion, October 14, 1942

INDIANS-IrLEGITIrATE CHILDREN-DESCENT AND DISTRIBUTION-APPLICABILITY
OF STATE LAWS-STATUTORY CONSTRUCTION.
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The act of February 28, 1891 (26 Stat. 794, 795, 25 U. S. . sec. 371), did
not confer on illegitimate Indian children such a status of legitimacy as
would permit them to share in estates of their mothers' kindred by repre-
senting their. deceased mothers.

Legitimate Indian children may represent their deceased father who was
illegitimate, only if such father could have shared in the-estates of his
kindred.

An illegitimate Indian child may represent.his. deceased father in estates of
his father's kindred by reason of section 5 of the act of February 28, -1891
(26 Stat. 794, 795, 25 U. S. C. sec. 371).

GARDNER, SoUZtcor-

You [Secretary of the Interior] have requested my opinion as
to whether, by reason of section 5 of the act of February 28, 1891
(26 Stat. 794, 795, 25 U. S. C. sec. 371), certain persons may share
in the estate of Milo Jacobs, deceased Colville Allottee No. S. 1923.
The estate consists of a trust allotment in the State of Washington.

Milo Jacobs died in 1928, without issue. He was survived by a
wife, a full brother, and 15 nephews and nieces. It is the right of
the nephews and nieces to inherit which is here in question.

Milo Jacobs' mother was a Colville Indian who was married to a
white man. From this marriage three children were born: Milo,
the instant decedent; George, who was living at the date of Milo's
death but who died in 1930, and Emma, who died in 1915, prior to
the death of Milo, and who is survived by an illegitimate son, Isaac
Thatcher, whose father is unknown. Milo Jacobs' mother also had
an illegitimate son, by a white man. This son, Barney Rickard,
died in 1924, before Milo's death, and left 14 legitimate issue.

Two questions are therefore presented for consideration:
1. Is Isaac Thatcher, the illegitimate nephew, entitled to inherit

by. representing his predeceased mother, a legitimate sister of the
decedent, Milo Jacobs?

2. Are the 14 legitimate children of Barney Rickard, the pre-
deceased illegitimate half brother of the decedent, Milo Jacobs,
entitled to inherit by representing their father?.

Milo Jacobs' heirs must be determined by you1 in accordance with
the laws of descent of the State of Washington, except as otherwise
provided by section 5 of the General Allotment Act of February 8,
1887 (24 Stat. 388, 389, 25 U. S. C. sec. 348), as amended. The
Washington law, so far as material, provides:

Every illegitimate child shall be considered as an heir to the person who
shall in writing, signed in the presence of a competent witness, have acknowl-

MAct of Congress of June 25, 1910 (36 Stat. 855, 25 U. S. C. see. 372). Lane v.
Jfickadiet, 241 U. S. 201 (1916); Hallowell v. Commons, 239 IU. S. 506 (1916) Dixoon v.
Coo, 268 red. 285 (C. C. A. 8,1920), app. dism. 258 U S. 634 (1922).
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edged himself to be the father of such child, and shall in all cases be considered
as heir of his mother, and shall inherit his or her estate, in whole or in part,
as the case may be, in the same manner as if he had been born in lawful
wedlock; but he shall not be allowed to claim, as representing his father or
mother, any part of the estate of his or her kindred, either lineal or collateral,
unless before his death his parents shall have intermarried, and his father,,
after such marriage, shall have acknowledged him as aforesaid, and adopted
him into his family, in- which case such child and the legitimate children shall
be'considered as brothers and sisters, and on the death of either of them intes-
tate, and without issue, the others shall inherit his estate, and- he theirs, as
heretofore provided in like- manner as if all the children had. been legitimate,
saving to the father and mother, respectively, their rights in the estates of all
the said children, as provided heretofore in like manner as If all had been
legitimate. 2 [Italics supplied.]

There is nothing in the present record to indicate that Isaac,
Thatcher's parents ever intermarried or that the putative father
ever acknowledged in writing that he was the father of Isaac. Since
under such circumstances ilegitimates are clearly barred by the
above provision from representing their mothers in estates of their
mothers' collateral kindred, Isaac Thatcher may-not inherit any part
of Milo Jacobs' estate unless Congress has provided that illegitimates
may inherit trust property by representing their mothers notwith- X

standing the provisions of the. applicable State law on the subject.
Section 5 of the General Allotment Act, stra, provides that the:

Secretary of the Interior-
*: * * shall cause patents to issue therefor in the name of the allottees,

which patents shall be of the legal effect, and declare that the United States
does and will hold; the land thus allotted, * * * in trust for the sole use
and benefit of the Indian to whom such allotment shall have been made; or, in
case of his decease, of his heirs according to the laws of the: State or Territory
where such land is located, * * . *: Provided, That the law: of descent and
partition in force in'the State or Territory where such lands are situate shall
apply thereto after patents therefor have been executed and delivered, except
as herein otherwise provided: * * *

The act of February 28, 1891, supra, amends the above section
by adding therequirement:

That for the purpose of determining the descent of land to the heirs of any
deceased Indian under the provisions of the fifth section of said act, whenever
any male and female Indian shall have co-habited together as husband and
wife according to the custom and manner of Indian life the issue of such co-
habitation shall. be, for the purpose aforesaid, taken and deemed to be the
legitimate issue of the Indians so living together, and every Indian child,
otherwise illegitimate,: shall for such purpose be taken and deemed to be the
legitimate issue of the father of such child: * * *

- : e Remington's Revised Statutes of Washington, vol. 3, sec. 1345.
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The record before me does not show that Isaac Thatcher claims
that his right to inherit in this estate of his mother's collateral
kindred arises by reason of his parents having cohabited together
as husband and wife according to the custom of Indian life. There-
fore, if his claim is to be upheld it must be sustained by reason of

-the words,,"every Indian child,, otherwise illegitimate, shall for such
purpose [of determining the descent of land] be taken .and deemed
to be the legitimate issue of the father of such. child."

In my opinion these words cannot confer upon Isaac Thatcher a
* 0 status of legitimacy which would permit him to represent his mother

in this estate. These words make illegitimates the legitimate issue
of their fathers for certain purposes connected with the descent of
restricted Indian estates but there is nothing in the section to indicate
that any modification of the State laws with respect to the rights
of illegitimates to inherit from or through their mothers was
intended by Congress.

It is well established that statutes must be construed in'the light
of the purpose which Congress was attempting to accomplish and
of the evil which it was attempting to correct. Wask-ey v. Hammer,
223 U. S. 85 (1912); Thompson v. Thompson, 218 U. S. 611 (1910).
When this particular amendment to the General Allotment Act was
enacted a complete plan for the determination of the heirs of allottees
had not been formulated by Congress.' It was not until some 23'
years after the passage of the General Allotment Act and 19- years
after the passage of this amendment that the Secretary of the In-
terior was, byl the act of June 25, 1910 (36 Stat. 855, 25 U. S. C.
sec. 372), given the exclusive authority to determine the heirs of'
deceased alloftees.-

The act of 887, supra, did not confer upon the States any
authority to determine the status- of persons claiming as heirs.
Neither did it confer upon any. tribunal, State or Federal, the author-
ity to determine such heirs. Many State courts, however, assumed
the function of determining heirs of deceased Indian allottees and
this Department, when it found such determinations to be correct,
often approved deeds passing title to property to heirs determined
by the State courts. The State courts, in deciding the issue of who
should be the heirs of another, no doubt applied their State standards
of marriage and legitimation.

i Under the common law an illegitimate child had no right to inherit
either from his father or his mother and, of course, he could not
represent either of them in order to take from their relatives. Any
rights which illegiitimates'had in 1891 had been conferred upon them
by the action of .the various legislatures. A great many of the
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States at that time had conferred upon such children the right to
inherit from their mothers and permitted them to inherit from' their
fathers if the fathers had conformed with the State statutes regard-
ing legitimation. These statutes usually provided that an illegiti-
,mate child might inherit from his father if the parents had subse-
quently intermarried or if the father had acknowledged the, child
in the manner required by the particular statutes. Except in the
case of subsequent intermarriage pr acknowledgment by the fathers
most of the Western States:'did not at that time permit illegitimate
children to represent either of their parents in: estates of their.
kindred, lineal or collateral. 3

Thus the rights*'of Indian children to share in allotments could
be defeated by the failure of the Indians to meet the-marriage re-
quirements of the State or by the failure of the natural fathers to
meet the technical requiremeifts of the State statutes regarding legiti-
mation. It was evidently for the purpose of correcting this situation
that the above provision-section 5 of the act of 1891, supra-was
incorporated in an act which had for its primary purpose a change
in the existing allotment law governing the amount of land which
each individual Indian should receive.

By this section, Congress removed all doubt as t6 the inheritable
capacity of children born of Indian custom marriages. Careful
analysis of the second provision of the section, dealing with the
inheritable capacity of children not legitimated by the first provision,
leads me to believe that Congress intended to relieve such children
from the applicability of the State law so far as inheritance from
and through their fathers was concerned but that it intended to
leave their status so far as inheritance from and through their
mothers was concerned unchanged.

Clearly some distinction must have been contemplated between
the first and second provisions of the section. Had Congress in-
tended to legitimatize such children for all purposes connected with
the descent of land, it is' reasonable to assume that it would have
done so in one provision. It-would not have conferred a status of
legitimacy on certain of these children in one provision and on all
others in the next. It is evident that Congress was not only legislat-
ing for a different class; in the second part of the section but that
a different provision for that class was contemplated. Any other

s Colorado, Mills' Annotated Statutes 1891; Dakota Territory, Compiled Laws, 1887,
sec. 3403; Idaho, Revised Statutes 1887; Michigan, Howell's Annotated Statutes, 1882,
sec. 5773a; Minnesota, General Statutes of Minnesota, vol. 1, 1878, vol. 2, Supplement to
i888, ch. XLVI sec. 2; Montana, ompiled Statutes, 1887, sec. 536; Nevada, Compiled
Laws 1891, sec. 1125; Oklahoma Territory, Session Laws, 1890, sec. 5 Washington, Hill's
Annotated Statutes and Codes, 1891, sec. 1484; Wisconsin Annotated Statutes 1889.

692959 48-16
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construction of the second provision of the' section would make the
first provision thereof meaningless.

This construction of the provision now under. consideration is
borne out by the legislative history of the section. Section 5 of the
1891 act was introduced in the Senate in the exact language as the
section now appears in the statute. As reported by theSenate Com-
mittee on Indian Affairs, no change was made in the second provi-
sion although the words "whenever any .male- and female Indian
shall have cohabited together" were stricken and the words "when-
ever any man and woman either of whom is in whole or in part of
Indian Blood shall have cohabited together" were inserted. The
bill passed the Senate as amended by the Committee.4 When the
bill was reported by the House Committee on Indian Affairs, that
Committee-substituted the words of a pending House bill on the
same subject. As reported by the House Committee, the bill provided
that every illegitimate Indian child should be taken and deemed to
be the legitimate issue of the parents of such child.5 The bill passed
the House as reported by the Committee.6 The Senate refused to
concur in the House amendment,7 and the bill went to conference.
The conferees recommended that both Houses accept the section as
originally introduced in the Senate and both Houses accepted this.
recommendation.-

It is significant to note that language which would have eliminated
all doubt as to the capacity of illegitimate children to inherit from
and through both of their parents was before the Congress and it
deliberately chose language making the child the lawful issue of
the father only. It must be assumed that Congress intended to leave
the question of inheritance by such children, from and through their
mothers for determination in accordance with the provisions of the
various State laws.

Shortly after the Department was given exclusive jurisdiction to
determine the heirs of deceased Indians, a former Solicitor con-
sidered section 5 in an opinion dated September 15, 1914. After
reviewing the general situation existing atthe -time of the passage
of the act of 1891, the Solicitor said: "Evidently the purpose of the
act of 1891 was to-provide a general rule more nearly fitted to the
mode of life of the Indians to govern in this matter." In considering
the clause "and every Indian child, otherwise illegitimate, shall for

4 21 Cong. Rec., p. 3723 (1890).
6 H. Rept. 1809, 51st Cong., 1st sess. (1890).
6 21 Cong. Rec., p. 10705 (1890).
7 Id., p. 10710.

22 Cong. Rec. 3118, 3152 (1891).
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such purpose be taken and deemed to be the legitimate issue of 'the
father of' such child," the Solicitor said:
This 'is broad enough to include the children of Indians'who have not co-
habited together as husband and wife' and there is nothing to indicate that
the plainf purport of the words was not intended. I am of opinion, there-
fore, that it must be construed-to include Indian children who would be illegiti-
mate even under Indian laws and customs. * * * The provision in question,
therefore, makes these children legitimate for all purposes connected with the
descent of land. In my opinion the father may inherit from such child, the
legitimate issue of either parent may likewise inherit from such child, and
the child may inherit by: representing either of its parents.

In a memorandum dated February 2, 1915, the Solicitor recon-
sidered his former opinion and adhered to the views expressed there-
in. For a period of four years.this interpretation of the provision
was followed by the Department and illegitimates were permitted to
inherit by representing both their mothers and fathers. See cases
of John Hllis (5169-12) and RapAel Pajanim (1257327-15).

In 1919, the provision was reexamined in the case of May Cara-
mony (D. 43030). May Caramony was an illegitimate child and the
question presented was whether her father should be permitted: to:
inherit from her. In refusing to permit the father to share in her
estate, the Department said:

* * * Under the-existing construction placed on section 5, no distinction is 9
made between children coming under either the first or the additional clause.
In other words no:distinction is recognized so far -as resultant benefits are
concerned between the children of a valid Indian custom marriage and children
born of illicit relations. The effect is to recognize as legitimate for "all pur-
poses" the offspring even of adulterous relations.

The Department questioned whether such consequences could have
been intended by Congress in the enactment of the second provision
of the section and pointed out that prior toi the. Solicitor's opinions
above referred to a directly opposite view of the provision had been
taken by the- Department. After pointing out that so broad con-
struction as that given to the section by the former Solicitor's
opinions, permitted an adulterous. father to inherit from his un-
acknowledged childjthat it made unnecessary the first part of the
statutory provision legitimatizing children born of Indian custom
marriages, and that Congress could not. have intended to depart so
widely from general State law in this regard, the decision concludes:

In view of the foregoing considerations the construction placed upon the
second clause of section 5 of the act of February 28, 1891, in Solicitoi's opinions
of September 15, 1914 and February 2, 1915, will no longer be followed. Here-
after the class of children contemplated by said clause will be regarded as
legitimate only for the purpose of inheriting from the father * *
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In my opinion this decision is a correct, interpretation of the law.
The act did not confer a status of legitimacy on these children for
all purposes.: It did no more than to make them the legitimate
issue of their fathers for the purpose of determining the* descent
of trust lands. The Caaranony decision, which specifically overruled
the former Solicitor's opinions on the provision has been followed
by the Department for almost a quarter of a century and the De-
partment has refused to permit illegitimate children to inherit by
representing their mothers unless such inheritance is permitted under
the law of the State where the trust property is situatedY This
long-continued administrative construction of the staLtate should not
be disturbed even were the question more doubtful than it appears
to me.,

Therefore since Isaac Thatcher, an illegitimate, may not inherit
by representing his mother under the laws of the State of Washing-
ton and since his' rights in this respect were not changed by the act
of 1891, supra, my answer to the first question is that he may not
share in the estate of Milo Jacobs.

The second question is whether the 14 legitimate children of
Barney Rickard, the predeceased illegitimate half brother of Milo
Jacobs, may share in Milo Jacobs' estate by representing their
father. The laws of Washington provide with respect to inheritance
by representation:

Inheritance or succession by right of representation takes place when the
descendants of any deceased heir take the same share or right in the estate
of another that their parent vould have taken if living.0

Before these 14 children may represent their father in this estate
it must be shown that the father himself, Barney Rickard, could
have inherited in this estate had he outlived the instant decedent.
Barney Rickard was an illegitimate child whose relationship to the
decedent was through his mother. A I have pointed out in my.
answer to the first question, Barney Rickard could not under the
State law inherit from his mother's kindred, collateral' or lineal.
Neither are his rights of inheritance from his mother's kindred
enlarged by the act of 1891. Therefore, since Barney Rickard him-
self could not have inherited, from Milo. Jacobs, it must be held that
his 14 legitimate issue may not represent him in this estate.

In its submission of the above questions for an opinion the Office
of Indian Affairs asks also that one other phase of the question of

Mike Weeks (1904-36); Albina Smith Lanigreen (72557-38) Eunice. Lose
(10582-37); Frank Moore (6445-37) Joseph Too-Too (41446-34), Esther Mcenzie Poor
(7302-29); Zelo Big Tail (13627-38) Margaret Baker Necklace (34408-35) Lydia 0. St.
Pierre (4655-29).

10 Remington's Revised Statutes' of Washington, vol. 3, sec. 1355.
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the rights of illegitimates to inherit restricted estates be clarified. It
states that the Caranony decision has been considered authority for
holding that an illegitimate child could not inherit by representing
either of its parents. I believe that no departmental decision accepts
this view. The Caramony decision is not authority for holding that
an illegitimate child may not inherit by representing his 'father. On
the contrary, in that very case, an illegitimate was permitted to
inherit by representing his father, who was barred from participating
in the estate.

By the 1891 amendment to section 5 of the General Allotment Act,
Congress declared illegitimate children to be the legitimate issue
of their fathers. From this declaration it would seem that all of
the rights of inheritance that go with being the legitimate issue of
such fathers were thereby conferred upon the children. Congress
did not limit this right of inheritance by declaring that they should
be permitted to inherit only from the fathers. Statutes legitimatiz-
ing children should be libernlly collstrued. In e Shipp's Estate,
144 Pac. 143 (Calif.f 1914). It mitst, therefore, be assumed that
Congress realized that by declaring such children to be the legitimate
issue of their fathers it was doing more than declaring that they
might be permitted to inherit from their natural fathers. The legis-
lation. must also be read with the settled rule that when a person
has been made the lawful issue of another he obtains an inheritable
status and he may receive and transmit property from that other's
collateral and lineal kindred in the same manner as those born in
lawful wedlock. In re Sheffer's Will, 249 N. Y. Supp. 102 (1931):
Blythe v. Ayres, 31 Pac. 915 (Calif. 1892) ; MeKainie v. Baskerville
et al., 7 S. W. 194' (Tenn. 1888); Pratt v. Pratt, Mo. App. 539X(1878). - - - a ' ' ; 

There is only one sentence in the Caramony decision which might
be construed as* precluding inheritance by representation of the
father. I refer to the sentence: "Hereafter the class of children
contemplated by said clause will be regarded as legitimate only for
the purpose of inheriting from the father." A study of the decision
leads me to believe that these words were used to distinguish be-
tween the rights of the child and the rights of the father so far
as inheritance was concerned and that the words were not intended
to limit the rights of a child to inheritance directly from the father.

I have found only one departmental determination made since the
Caramnony decision-the case of Anderson White (13570-35)-in
which the question of the right of alllegitimate to represent'his
father was involved. In that case the child was barred from partici-
pation in the estate by reason of a provision of a State law. No

: f
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reference was made to the effect of the 1891 act on such a situation.
In my opinion that decision is wrong.

I conclude, therefore, that illegitimate children should be per-
mitted, to inherit by representing their fathers because they were
made the legitimate issue of their fathers by section 5 of the 1891
act, supra.

Approved:.
OSCAR L. CHAPMAN,

Assistant Secretary.,

WITHDRAWAL OF RESTRICTED FIVE TRIBES FUNDS

Opinion, October 20, 1942

AUTHORITY OF SUPERINTENDENT FOoR Fmx CIVILIZED TRIvEs-AUTHoRITY OF SEa-
RETARY-CLAIMS AGAINST RESTRICTED FPAUNDS-WITHDRAwAL OF RESTRICTED
FUNDS.

Section 18 of the act of February 14, 1920 (41 Stat. 408, 426), which vests
* in the Siperintendent for the Five Civilized Tribes of Oklahoma certain

responsibilities respecting the disposition of-restricted Indian moneys, is
not superseded by section 1 of the act of January 27, 1933 (47 Stat. 777),
which relates to the responsibilities of the Secretary of the Interior with

D * respect to such moneys. The earlier statute, while still in force, must
be limited in application to the payment of "undisputed claims," and it
has no bearing' upon the removal of restrictions at the request of the
Indians concerned.

GARDNER, Solicitor:

MY opinion has been requested on the question of whether section
18 of the act of February 14, 1920 (41 Stat. 408, 426), which vests
in the Superintendent for the Five Civilized Tribes of Oklahoma
certain responsibilities respecting the disposition of restricted Indian
moneys, is superseded by section 1 of the act of January 27, 1933
(47 Stat. 777), which relates to the responsibilities of the Secretary
of the Interior with respect to such moneys.

Section 18 of the act of 1920 provides:
t. 0 *- That hereafter no undisputed claims to be paid from individual

moneys of restricted allottees * e * or uncontested * * * leases - * *
made by individual restricted Indian allottees * * * shall be forwarded
to the Secretary of the Interior for approval, but all such undisputed claims
or uncontested leases * * * shall hereafter be paid, approved, rejected, or
disapproved by the Superintendent for the Five Civilized'Tribes of Oklahoma:
Provided, however, That any party aggrieved by any decision or order of the
Superintendent for the Five Civilized Tribes of Oklahoma may appeal from
the same to the Secretary of the Interior within thirty days from- the date of
said decision or order.
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The pertinent section of the 1933 act provides:
That all funds and other securities now held by-or which may hereafter

come under the supervision of the Secretary of. the Interior * * * shall
remain subject to * * expenditure * * for the use and benefit of the
individual Indians to w whom such funds and securities, belong, under such
rules and regulations as said Secretary- may prescribe: :* *

The question now raised relates, entirely to the distribution of
responsibilities between the Secretary of the Interior 'and the Super-
intendent of the Five Civilized Tribes. Specifically the question is
whether the necessity for a particular statutory procedure for the
payment of "undisputed claims," which is required by the act of
1920, has been eliminated by reason of the general language contained
in the 1933 act. I am satisfied that the 1933 act was not intended to
alter the procedural requirements of the 1920 statute and that the
language of the 1933 act cannot reasonably be construed to effect
a repeal by implication of the 1920 statutory requirements. The

-1933 act specifies that certain funds shall remain subject to expendi-
ture under regulations prescribed by the Secretary. It does not say
that the Secretary may prescribe regulations without regard to prior
statutes on the subject. On the contrary, the use of the term "re-
main" in the 1933 statute-indicates that a continuation, rather than
an expansion, of the Secretary's power as established prior to 1933
is intended. (See 54 I. D. 382.)X

Prior to 1933, the Secretary exercised general supervision over
the handling of individual restricted funds subject to various statu-
tory limitations. One of these limitations was. that contained in
the 1920 act. The purpose of the provision in that act prescribing
a particular procedure with respect to "undisputed claims" was to
eliminate duplication and waste, avoid unnecessary delay and cur-
tail the cost of administrative expenditures in handling all of the
undisputed claims. (Cong. Rec., 66th Cong., 2d sess., pp. 1278-80;

-65th Cong., 3d sess., pp. 2005-09; 65th Cong., 2d sess., pp. 6623-36,
6676-85.) There was no incompatibility between the Secretary's
general supervision of the subject and the observance .of' this pro-
cedure prior to 1933, and 'there is none today. Supervision which
takes the form of review on appeal is as legitimate a form of super-
vision as any other. A statutory prescription of this particular
form must be viewed as parallel to many-other statutory restrictions
upon the subject matter which the Secretary of the Interior was
compelled to observe prior to 1933 and which he is still compelled
to observe. Upon the wisdom of this statutory restriction I offer
no comment. Clearly it reflects a dissatisfaction on the part of
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Congress with delays incidental to the referring of routine business
to Washington. Congress has not indicated any change from the
attitude on this subject which it took in 1920.

Since, therefore, there is no incompatibility between the two statu-
tory provisions, I must hold that the requirement of the 1920 statute
is not repealed by the 1933 act

To this conclusion I must add the observation that while the
procedural requirements of the 1920 statute have not been extin-
guished by anything contained in the 1933 act, the scope of the
1920 statutory requirement has, in my opinion, been misunderstood.
by the Superintendent of the Five Civilized Tribes. Correspondence
from that official expressed the view that the 1920 statute vests in
the Superintendent a broad authority with respect to the withdrawal

* of Indian moneys by Indians themselves. This view is apparently
based upon an overruled Solicitor's opinion (D. 44083, February 7,
1919). The decision rendered in 1919 by Solicitor Mahaffie was
reversed on November 4, 1921, in an opinion rendered by Solicitor

X - Booth (M. 6397). The latter opinion held:
A request or. demand by the Indian himself for any, part or all of his funds

is not such a "claim" as would bring the matter within the statute.

*l' 0 I am entirely persuaded that the latter opinion, which has governed
the Department for 21 years, is correct. It follows that the question
of how far the Superintendent for the Five Civilized Tribes shall
be given responsibility to pass on applications by Indians for the
release oI restricted funds 'is one to be determined in, the discretion
of the Secretary of the Interior. The limitations upon discretion
which the 1920 act imposes i the case of "undisputed claims" have
no application to the lifting of restrictions upon Indian fnds.

Approved: i

OSCAR L. CHAPMAN,
Assta,0 Secretary.

OWNERSHIP OF MINERALS BENEATH LAND GRANT ACT RIGHT-.
OF-WAY NORTHERN PACIFIC RAILROAD COMPANY

Opinion, October 29, 1.942

ESTATE IN RIGHT-OF-WAY-LIMITATION OF USE TO RAILROAD PURPOSES-EXTEAC-
TION OF UNDERLYING MINERALS-IMMATERIALITY Or NONINTERFERENCE WITH
RAILROAD USES.

The right-of-way granted to the Northern Pacific Railroad Company by sec-
tion 2 of the act of July 2, 1864 (13 Stat. 365), is a limited fee upon an
implied condition of everter. Section 3 of that act which conveyed an
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absolute fee in the odd-numb'ered sections which it granted does not apply
to the segments of the right-of-way over odd-numbered sections. The
right-of-way grant is for railroad purposes only. It conveyed no interest
in the underlying minerals since their extraction is not essential for such

* purposes. Nor is it material that a proposed use for other than railroad
purposes will not interfere with the continued operation of the railroad.

GARDNER, Solicitor: --

My opinion' has been requested as to whether the Northern Pacific
Railway Company may dredge for gold on its riglt-of-way just east
of Missoula, Montana, granted to its predecessor, the Northern
Pacific Railroa& Company; by the act of July 2, 1864 (13 Stat. 365).
The general counsel for the company has inquired whether the Gov--
ernment will concede that the railroad has this right, in view of the
decision of the Supreme Court in Great Northern By. Co. . United
States, 315 U. S. 262 (1942). . He takes the position that dredging
the right-of-way for gold would not constitute a diversion of it from
railroad purposes. He also states that the Icompany's engineers
have told him' that the dredging incidentally will develop rock and
gravel which would be useful for the roadbed.

Section 2 of the act of July 2, 1864 (13 Stat. 365, 36), is as
follows:

That the right of way through the public lands be, and the same is' hereby,
granted to said Northern Pacific Railroad. Company," its successors and

* assigns, for the construction of a railroad and telegraph as proposed; and
the right, power, and authority is hereby given to said corporation to take
from the public lands adjacent to the line of said road, material of earth, stone,
timber, and so forth, for the construction thereof. Said way is granted to said
railroad to the extent of two hundred feet in width on each side' of said
railroad where it may pass through the public domain, including all necessary
ground for station huildings, workshops, depots, machine shops, switches, side
tracks, turn-tables, and water-stations; e *

'The right-of-way giant made by this statute has invariably been
denominated a limited fee upon' an implied condition- of reverter.
Northern Pacilc fly. v. Townsend, 190 U. S. 267, 271 (1903); E. A.
Crandatl, 43. L. D.- 556, 557 (1915) elder v. White, 28 L. D. 412,
418 (1899); see Great zVorthern R. Co. v.United States, 315. U. S.
262, 273, f. 6, 276 (1942). Moreover, even though the right-of-way
crosses odd-niunbered sections of land, this does not make the rail-
road's title, as to such segments of the rigjht-of-way, one acquired
in fee simple absolute under section 3 of the act. H. A. & L. D.
Holland Co. v. Northern Pac. y. Co., 214 Fed. 920, 924-925
(C. C.' A.' 9, 1914) ; People v. Tulare"Paeking Co., 25 Calif. App.
(2d)- 717,78 P. (2d) 763 (1938).
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The characterization of the grant as an estate in the -nature of
a limited fee does not determine the respective rights of the Govern-
ment and. the railroad since the grant of such an estate includes
varying rights, depending on the purpose for which it is made and
the restrictions embodied in it. 56 I. D. 206, 208 (1937). The pur-
pose for which the grant to the Northern Pacific was made is suc-
cinctly stated in Northern Pac.- PRy. v. Townsend, 190 U. S. 26
(1903). The court in that case, at page 271, said:

The substantial consideration inducing the grant was the perpetual use of
the land for the legitimate purposes of the railroad, just as though the land
had been conveyed in terms to have and to hold the same so long as it was
used for the railroad right-of-way. In effect the grant was of a limited
fee, made on an implied condition of reverter in the event that the company
ceased to use or retain the land for the purpose for which it was granted.

Therefore, the extent of the railroad's rights under this grant is
no greater than is necessary for railroad use. Barden v. Northern
Pacific Railroad, 154 U. S. 288, 319, 325 (1894); H. A. & L. D. Hol-
land Co. v. Northern Pao. Ry. Co., 214 Fed. 920, 926 (C. C. A. 9,
1914); Instructions of July 23, 1918, 46 L. D. 429, 431; of. Great
Northern By. v. Steinke, 261 U. S. 119, 124 (1923). Only that which
is conveyed in clear and explicit language passes to the railroad gran-
tee and all inferences are resolved not against but for the Government.
Great Northern Ry. Co. v. United States, 315 U. S. 262, 272 (1942);
Caldwell v. United States, 250 U. S. 14, 20 (1919). From the fore-
going, it is obvious that for a grant of a limited fee of the right-of-

* way for a railroad to be effective, it need convey only the right to
use the land exclusively for railroad purposes. Since the extraction
of minerals from the railroad's right-of-way is not essential to its
use for railway purposes, such minerals never passed to the Northern
Pacific Railroad Company, or its successor. Cf. Great Northern Ry.
Co. v. United States, 315 U. S. 262, 272 (1942). This well-established
rule is thus summarized in 1 Lindley on Mines (3d ed. 1914), see.
153, page 281:

Grants of this character carry with them the implied condition that the
lands are not to be used except for the purposes of legitimate railroad operation.
No title is acquired. to underlying mines, and the land cannot be mined for
its oil, gas or. other mineral deposits.

This Department has followed this rule with respect to other rail-
road grants. Use of Railroad Right-ofJ-Way for Emtracting Oil, 56
I. D. 206 (1937); Abilene Oil Company v. Choctaw, Oklahoma and
Gulf Railroad Company, 54 I. D. 392, 398 (1934); Missouri, Kansas
and Tewas Ry. C, 33 L. D. 470 (1905); see State of Wyoming,
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September 18, 1942, sra, p. 128; A. Otis Birch, 53 I. D. 340, 344
(1931). - T 0 0 iup

It thus appears that the right-of-way which the Northern Pacific
Railroad acquired under the act of 1864, even though it may be a
limited fee, can be used only for the purposes designated in the grant.
56 I. D. 206, 208 (1937). Moreover, the Northern Pacific right-of-
way cannot be used for other and foreign uses since it is clear that
Congress intended that the right-of-way should be held and used
exclusively for railroad purposes. H. A. & L. D. Holland Co. v.
Northern Pac. Ry. Co., 214 Fed. 920, 926 (C. . A. 9, 1914); see
Northern Pac. R. Co. v. City of Spokane, 64 Fed. 506, 508 (C. C. A. 9,
1894).. In the former case, the court said at page 926:

It must be borne in mind that the grant from the Government was not
for public purposes generally, but for a single designated public purpose, and
an unnecessary diversion to a. foreign use constitutes a violation of the con-
ditions of the grant, in cases as well where such use is public as where it is
private.

Nor can the proposed dredging of the right-of-way- for gold be
justified on the ground that it may "incidentally develop rock and
gravel, which would be useful for-the roadbed." It is the right-of-
way and not its products which are to be used for railroad purposes.
56 I. D. 206, 211 (1937). Furthermore, it-is immaterial that the pro-
posed use may not interfere with the continued operation- of the
railroad, since it must be presumed that the entire right-of-way is
essential for railroad purposes. Northern Pac. Ry. v. Townsend,. 190

SU. 5. 267, 272 (1903) ; Northern Pacific Railroad Co. v. Smith,171
U. S. 260, 275 (1898). It must be concluded, therefore, that the grant
of the right-of-way, although it may be said to be a limited fee, is

* confined in its use to railroad purposes only. C f/. Clear Water Short
Line Ry. Co., 29 L. D. 569 (1900) ; Santa Fe Pacific R.R. Co., 27 L. D.
649 (1898).

The proposition that the gra nt of a limited-fee in the right-of-way
includes not only the use of the surface for railroad purposes but the
minerals underneath it as well is clearly untenable. It is negatived
by the provisions of section 3 of the Northern Pacific Act as well
as by the Joint Resolution of January 30, 1865 (13 Stat.,567). The-
grant of lands in aid of the construction of the railroad made by
section 3 did not include mineral lands. The Joint Resolution, passed
at the seconds session' of the Thirty-Eighth Congress, provided that
no act, passed at the first session, granting land to aid- in the construc-
tion of roads should be construed to embrace mineral lands which were
to be reserved exclusively to the United States unless otherwise spe-
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cially provided in the granting acts. In the face of this expressed
purpose it cannot be said that, the grant of the right-of-way could
have been 'intended to include more than the mere surface rights.

TMoreover, this Department has construed the right-of-way grant
to the Northern Pacific as not including any minerals it may contain,
and has interpreted rights-of-way made by other land grant acts in
the light of the Northern Pacific' grant. In Missouri, Kansas and
§fTexas Ry. Co., 33 L. D. 470 (1905), the Assistant Attorney General
pointed out, pages 471-2, that the right-of-way grant made to that
railroad.by the act of July 26, 1866(14 Stat. 289), was siriilar to the
right-of-way'grant made to the Northern Pacific by the act of July
2, 1864, 'and that "the if ee granted the compaiy for its right-of-way
is subject to the conditions expressed in the act and also to those
necessarily implied, namely, that it should be used for the purposes
'designated-.that is, for the purpose of 'maintaining the railroad
* * *." He, therefore, held that the railroad could not make an oil
and gas lease covering its right-of-way and terminal grounds. The
same construction of the Northern Pacific grant is to be found in
State of Wyoming, September 18, 1942, supra, p. 128, in which Assist-
ant Secretary .Chapman approved the holding of the Commissioner
of the General Land Office that the grant of the right-of -way to the
Union Pacific Railroad Company, like that 'to the Northern'Pacific,
is a limited fee on 'an implied condition of reverter, the basis of that
opinion- being that the minerals within the right-of-way did not
belong to the railroad.

Nor does the' opinion in Great Nort7ern Ry: Co. v. United States,
3i5 U. S. 262 (1942), suggest that the railroad has any right to ex--
tract minerals from its right-of-way. There, that railroad urged that
it was entitled to extract oil from its right-of-way acquired under the
Right-of-Way Act of 1875 (18 Stat. 482, 43 U. S. C. sec. 934), because
that 'statute granted a limited fee. The Supreme Court, in denying
the railroad's right to extract oil from the right-of-way, held it to
be an easement and not a limited fee. It is to be noted that the grant
to the Great Northern is substantially the same as that to the -Northern
Pacific. But it is unnecessary to determine whether the railroad could,
in any event, claim more than an easement, for the court in the Great
Northern case neither held nor implied that if the grant had, beenf
held to be a limited fee the underlying minerals would have belonged
to the railroad. Its statement, that when Congress made a land grant
to a railroad "there is little reason to suppose that 'it intended to give
only an easement in the right-of-way granted in the same act" does
not mean that the right-of-way also included the ihinerals, since the
court pointed out that none of the cases relied upon by the railroad
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as holding that land grant acts conferi'ed limited fees involved rights
to minerals under ,a rightof-way. Great Northern Ry. Co. v. United
States, supra, at page 278. When the Great Northern Railway Com-
pany requested this Department to rule; as to wlether it could extract
oil from its right-of-way, 'it was held that the Great Northern, al-
though' its right-of-way might be a limited or base fee, had no right
to extract the underlying oil. 56 I. D. 206 (1937).- That conclusion
is clearly applicable to the present grant.

Approved:
ABE FORTAS,

Under Secretary.

AUTHORITY~ OF SECRETARY OF THE INTERIOR TO REQUIRE AS-:
SIGNMENT OF RIGHTS TO INVENTIONS MADE BY EMPLOYEES
TO UNITED STATES

Opinion, October 30, 1942'

FEDERAL E PLOYEES-EPLOYMIENT-PATNTS-AUTOR1TY OF HEAD OF DEPART-
I.ENT TO REQUIRE ASSIGNMENT TO UNITED STATES.

Authority for promulgation of a departmental order' requiring that each
employee of the Department, as, a condition' of his employment, assign
to the United States all rights to any inventions made by him in the
course of his governmental activities is contained in; section 1,61 of the
Revised Statutes (5 U. S. C. see. 22), if such an order is not inconsistent
with law." There is no statutory provision or court decision declaring such
an order invalid.

GARDNER, Solicitor::

You [Secretary of the Interior] have requested my opinion as to
your legal power to promulgate a proposed departmental order to
improve the procedures now used in patent matters. A copy of the
proposed orider, circulated for comment by your memorandum of'
October 14, is attached. A number of drafting changes should be
made before promulgation of the order, but these do not affect the
basic question.--.

The proposed order provides, in; brief, that each eployee of 'the;
Department, as a condition of his employment, must assign to the
United States, represented by the Secretary of the Interior, all rights
"to any invention made by the employee within the general scope of
his governmental duties." These duties are defined to include (1) any
invention arising in the course of an assigned research or investiga-

e Promulgated, with minor modifications, on November 17, 1942, as Secretary's Order
No. 1763. [ditor.]..
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tion project which is relevant to the general field of the assigned in-
quiry, and; (2) any invention made through the use of Government
facilities, finan6ing, time, or confidential information. A report of
employee inventions is required to be made to the Secretary, through
the Bureau head and the Solicitor, for determination of the relative
rights of the Government and the employee under the order.

Section 161 of the Revised Statutes (5 U. S. C. sec. 22) provides:

The head of each department is authorized to prescribe regulations, not
inconsistent with law, for the government of his department, the conduct of
its officers and clerks, the distribution and performance of its business, and
the custody, use, and preservation of the -records, papers, and property apper-
taming to it.

The proposed order deals with the "government" of the Department,
and "the conduct of its officers and clerks." It fixes the manner of the
"performance" of the Department's scientific and research "business."
It prevents private advantage being taken of a privileged "use" of
the Department "records." Finally, it not only secures to the Gov-
ernment the exclusive benefit of the use of the Department's scientific
property but makes certain that-its intangible rights of property in
Government inventions, shall be preserved. I think, therefore, that
Section 161 is plain authority for the proposed procedures, so long
only as they be "not inconsistent with law." The inquiry, then, be-
comes whether there is any statutory provision which would prevent
the operation of the proposed order.

The constitutional and statutory framework of the general patent
system does not prevent any employer, whether private or govern-
mental, from requiring by prior contract the assignment of any
patent rights which the employee may obtain on inventions made
during the time of his employment. R. S. section 4898 (35 U. S. C.
sec. 47). Indeed, this is a customary incident of private employment.
Any statutory bar must, therefore, relate to the specific problems
of Government employment. I have found only two statutes that
are relevant.

The act of March 3, 1883, as amended (35 U. S. C. sec. 45),
authorizes the grant of a patent to Government employees without
the payment of any fee if the head of the department certifies that
the invention will be useful in the public interest and if the employee
states that the invention may be used or manufactured by or for
the United States without the payment of a royalty. The act un1-
doubtedly contemplates that the Government employee may obtain a
patent in his own name and offers a costless procedure in return for:
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the assurance of shop rights.' It does not forbid assignment of the
whole patent right by the employee, and it does not forbid the Gov-
ernment or the employee, in a particular case or in -all cases, from
agreeing in advance that the patent right shall be assigned.2 ,

The act of June 25, 1910 (36 Stat. 851, 35 U. S. C. sec. 68),
authorizes suit in-the Court of Claims for patent infringement by
the Government-and excepts patentees who, when they made the
claim, were in the Govermnent service, or their assignees.3 This
act- also recognizes the possibility of patent rights being held by
Government employees on work developed in the Government service,
but, as. in the case of the act of 1883, does not forbid their assign-
ment to the Government. It seeks only to insure the minimum; shop
rights, to the Government in the case of patents held by its employees.

I find, then, no statutory bar to promulgation of the proposed
patent procedures. The chief legal difficulty which has been sug-
gested is, however, not the statutes but the gloss which; has; been
cast over past governmental practice by court decisions.:

Prior to 1932, the cases marked out three general propositions.
If the employee was nt assigned to experiment in -the field of his
discovery, he-_was entitled to a patent right good even against the
Government. United States v. Burns, 12 Wall. 246, 252; Solomons
v. United States, 137 U. S. 342, 346; of. Ja 8es v. Campbell, 104 U. S.
356, 357-360; United States v. Palmer, 128 U. S. 262, 270-271.. But
if the invention was accomplished on Government time and with
Government facilities, the Government had shop rights even though
the employee had, the patent rights generally. McAleer v. United
States, 150 U. S. 424, 432; Solomons v. United States, supra, 346;
Gill v. United States, 160 U. S. 426. And, if the employee was specif-
ically; assigned to experiment in the field of his discovery, he was
required to assign all patent rights to the Government. Solomons v.

'Congress considered, when it made a clarifying amendment in 1928, that the provision
'served an important purpose in encouraging employees to take out patents, with shop
rights reserved to the Government, and thus avoiding suits for Government infringement
when others patented a variation upon the employee's invention. See H. Rept. 871, S.
Rept. 765, 70th Cong., 1st sess. ; 69 Cong. Rec. 5013, 7066. But there was no indication
that Congress intended that the Government should not obtain greater rights than ordi-
narily given it. -

Thus, notwithstanding the act of 1883, it has never been questioned but that an
employee assigned to invent a specific improvement cannot claim personal patent rights
in the resulting invention. See United States v. Dubilier Condenser Corp., 289 U. S.
178, 187, and cases cited.

i ;The exception of the Government employee was added as a floor amendment in the
House, 45 Cong. Rec. 8785. It reflected the strong sentiment of the membership that the
Government employee should in no case be able to levy upon the Government for the
use of an invention made possible by the Government. 45 Cong. Rec. 8757, 8760, 8768,
8772, 8780-8782, 8785. There is nothing to suggest that the Congress would have viewed
'the further protection of a complete assignment of the patent rights as undesirable.
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United States, supra, 346; Gill v. United States, supra, 42; see
Standard Parts Co. v. Peck, 264 U. S. 52. These three lines of cases,
each recognizing the authority of the other, seem to have fixed the
general notion of what the "law" required as to the patent rights of
Government employees. But it is to be noted that each arose in the
absence of a contract of employment 'or of a departmental'regulation

* which would control the patent rights.
The whole subject was reexamined in United States v. Dubilier

Condenser Corp., 289 U. S. 178, 193. Two employees of the. Bureau
of Standards were assigned to research in the field of "airplane
radio." There were no departmental or-bureau regulations or agree-
ments as to the-disposition of patent rights. After considerable
work, undertaken with Government facilities, on Government time,;
and with' knowledge of their superiors, they produced an invention
which made possible the use' of alternating, current on household
radios. The Court held, with Justices Stone and, Cardozo and Chief
Justice Hughes dissenting, that the work was outside the assigned
duties of the; employees and that the Government was therefore
entitled; only: to: shop rights. The decision, therefore, apart
from a dubious: interpretation of the facts, simply reaffirmed the
settled rule. But the opinion covers a wide range and has some-
times been taken as indicating the invalidity of administrative
regulations suchi as those now proposed.

I amf clear that the Dubilier case does not go so far. (a) The case
concerned only inventions made in the absence of a contract or
regulation.' The Court specifically noted that one Department had
attempted by regulation to require assignment to the Governmen*t
and expressly stated that it was unnecessary to consider the validity
of this -exercise of departmental power (289' U. S.Lat 208)'.- (b) The
opinion is'based upon principles of contract: without a contract con-
trolling the patent rights, one must look to the assignment of duties
to determine whether the employer or 6mployee by the contract of:
employment was intended to have the resulting patents. (289 U. S.
:at 187, 188, 190, 192, 193, 194, 19S, 196.) The proposed regulations,
making the assignment a condition of employment, would become
a part, of the contractof employment. Williams v. Terminal CO.,-
315 U. S. 386, 398. Accordingly, the basis of the Dubilier decision
would be absent and that holding irrelevant. Indeed, the. Court
twice took pains in the Dubilier case to note that the employees had
in no way been put on notice of the Government's claims. (289 U. S.
at 185, 193-194.)

'The Department of Agriculture, in 1907. The' regulations were sustained in Selden
Co. v. National Aniine Chemical Co., 48 F. (2d) 270 (W. D. N. Y., 1930).
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There are, at two places in the Dubilier opinion, dicta that the
Iformulation of such a patent policy is matter for Congress.. The
first instance merely stated that the'question was one for Congress,
not the courts, and may be dismissed (289 U. S. at 198). The
second, however, expressly stated that neither the courts nor the
administrative officers could in' the silence of Congress alter the
rights 'of the employees to patents (289 U. S. at 208-209). But the
statement was either in response to the Government's argument
that official determination after either the invention or the issuance
of. the patentO would be sufficient to oust the employees of their
rights (289 U. S. at 208) or was completely unprovoked dictum. It
is, then, either irrelevant to the. validity of the proposed regulations
or unimportant. . :

I am confirmed in this opinion by two assumptions. It is hardly
likely that the Supreme Court would, without argument and in a
case which. did not present the' issue,; cavalierly, curtail executive
power without consideration of the basic Section 161' of -the Revised
Statutes. In the second place, such a conclusion would be a reversal
of MeAlieer v. United States, 150 U.. S. 424. There the Court relied,
for the main ground of decision, upon a license (for one dollar and
other valuable consideration) to the Govermuent to use the invention.
The license was given after the invention and. the decision would
apply a fortiori to an undertaking entered into before the invention.
It is not to be supposed, again, that the' Court would intend to
reverse itself by a rhetorical clause 'at the, end of an opinion.in a
case which did not, present the; question.

: 1 Xconclude, therefore, that section 161 of the Revised Statutes
authorizes the Secretary of the Interior to prescribe the proposed
patent procedures "for the government of his department" and "the
conduct of' itsi officers and clerks" and: to'aid in' the "performance
of its business, and the custody, use, and preservation of the records,
papers, and property appertaining to it." No statute qualifies the
broad authority given by this section, and the judicial decisions are
concerned only with the relative rights' of the Government and its
employees to inventions made without any prior arrangement such
as that contemplated by the proposed departmental: order.

Approved:
HAROLD L. Icks, .

Secretary of the Interior.

The Government's brief did not present any argument based upon administrative deter-
mination, except to note that after the applications had been filed the Bureau officials
asserted a claim to the invention (p. 12). The respondent's brief complained that this

'assertion was. a reversal of their previous encouragement to take out a patent (p. 25).
Nos.. 316-318, Oct. Term, 1932. S:Ii

69295948-17
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STATUS OF PUBLIC LANDS DRAINED AND ASSESSED BY ARKANSAS
DRAINAGE DISTRICTS UNDER THE CARAWAY ACT OF JANUARY
17;1920 :

Opinion, October s0, .942

STATE DRAINAGE OF UNITED STATES LANDS-CARAWAY ACT OF JANUARY 17, 1920
-LIMITATIONS ON RIGHTS ACCORDED THE STATE-NO FORFEITURE OF TITLE
FOR NONPAYMENT OF DAINAGE LENS-CARAWAY SYSTEM OF ENTRY AND
PATENT FOR SATISFACTION OF DELINQUENT DRAINAGE CHARGES-RIGHT TO
CARAWAY ENTRY AND PATENT ARISING FOM DRAINAGE LIENS A STATUTORY
BAR TO WITHDRAWAL FROM SUCH ENTRY BUT NOT TO WITHDRAWAL FROM
HOMESTEAD ENTRY OR OTHER FORMS OF DISPOSITION UNDER THE PUBLIC LAND
LA`WS-SMITH IRRIGATION ACT OF AUGUST 11, 1916-ITS LIEN, SECURITY

SYSTEM DIFFERENT-RIGHT OF IRRIGATION DISTRICTS TO CONTINUANCE OF
HOMESTEAD ENTRY-ERRONEOUS CARAWAY INSTRUCTIONS OVERRULED.

The Caraway Act of January 17, 1920, in support of the. State's agricul-
tural and tax economy permits ertain entered and unentered public lands
in Arkansas to' be) drained and assessed under Arkansas drainage laws
but disclaims, any United States obligation for such charges. It does not
guarantee payment thereof but provides a system, for acquisition of United
States patent to lien-burdened lands whereby drainage charges may be
satisfied by third parties-if they fulfill the statutory conditions.

Held, 1. That the Caraway Act confers on the State only the rights pre-
scribed by its terms and that it adopts no State law incompatible there-

* with. 2. That the terms of the act contemplate' transfer of United States
title to these lands by no means other than issuance of United States
patent and that they confer no power upon the State to divest the United
States of Its title by forfeiture for nonpayment of drainage charges or

,in any other manner whatever. 3. That the act creates in the 'drainage
districts and in qualified claimants thereunder a right to Caraway entry
and patent. 4. That a prior statutory right to Caraway entry and patent
cannot be defeated 'by an Executive order of withdrawal even if such order
omit to declare that its operation is subject to existing'valid rights; but
the right to Caraway entry and patent does not bar withdrawal of lands
assessed for drainage charges from homestead entry or other forms of
disposition under the public land laws. 5. That the lien security system
under the Smith Irrigation Act -of August 11, 1916, differs from the Carat
way system in'making a honestead entryman indispensable to satisfaction
of an irrigation district's lien and that instructions concerning the Caraway
Act; are in error in regarding the systems as, similar' and the Caraway

.system, like the Smith, as barring both withdrawal from homestead entry
and classification under Taylor Grazing Act.

ARKANSAS LAND POLICY ACT OF MARCH 16, 1939-STATE LAND COMMISSIONER-

JURISDICTION-No RELEASE- OF CARAWAY LIENS-TAYLOR GRAZING ACT
APPLICABLE.

Upon the assumption that without waiver of the drainage liens the Caraway
lands, although rendered unfit for occupancy through natural causes, could
not be-withdrawn from homestead entry and made subject to; 'lassification
as to suitability therefor under section'7 of the< Taylor Grazing. Act,
question was raised whether under the Arkansas Land Policy Aet, No.
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331, of. March 16, 1939, the State Land Commissioner had authority to
waive or cancel the Caraway liens. Held, 1. That the act probably relates
only to State-owned lands and does not apply to the delinquent United
States lands, which cannot become State-owned through forfeiture for
delinquent charges. 2. That in the absence of any State construction of

* the Land Policy.Act as to such authority to waive or cancel the liens, the
Caraway lands cannot be regarded as falling under the jurisdiction of
the 'State Land Commissioner for the purpose of taking such action. 3.

: *0 That' the. liens continue unimpaired, subject to enforcement as prescribed
by the Caraway Act.

GARDNER' So i:to'r:

At the instance of the Commissioner of the General Land Office
you [Secretary of the Interior] have inquired my' opinion: as, to
whether Act 331 of the Acts of Arkansas of 1939, approved on
March 16, 1939, can .be construed- as granting adequate authority
to the State Land Commissioner to release drainage tax liens levied
against public lands under the act of January 17, 1920, so that- these
lands would come under the withdrawal order of February 5, 1935,
and thus become subject to classification under section 7 of the Taylor
Grazing Act.

Underlying this question is the assumption that without awaiver
of such liens these lands would not be subject to the-withdrawal
order of February 5, 1935, and to classification under section 7 of
the Taylor Act. I am of opinion that this assumption is erroneous
in point of law and therefore, that. the question presented cannot
receive a yes-or-no answer. Instead, then, of answering this-question
as originally put by the Commissioner I shall consider the question
whether such waiver of: liens is possible. and then turn to a considera-
tion of the effects of waiver or non-waiver upon Federal withdrawal
and classification.

These lands the act of, January 17, 1920 (41 Stat. 392, 43 U. S. C.
secs. 104i-1048l; sometimes called the Caraway Act, declares to be
subject to the laws of the State of Arkansas relating to the organiza-
tion, government and regulation of drainage districts to the same ex-
tent and in the same manner, except as otherwise provided, as lands
held under. private ownership. The purpose of this adoption of
Arkansas law was twofold, first, to authorize the Arkansas drainage
districts comprising the 'public lands specified to reclaim them for
agricultural use and, second, to provide a system of assessment and
tax sales for delinquent drainage charges whereby the districts,with-
out recourse to the Federal Government, might: recover from third
parties the -costs of drainage operations 'on Government lands.:

Under the terms of the Caraway Act, the drainage district might
impose liens upon unentered. as well as upon entered public lands
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and might sell such lands at tax sales to satisfy the liens. Purchasers
at such sales, hovever, would receive no title to the land but only
a right to acquire patent. from the United States upon payment of
five dollars per acre and compliance with. various other statutory
conditions.

This Caraway Act of .1920 is couched in languagepractically iden-
tical with that of the Volstead Act of May. 20, 1908 (35 Stat. 169),
amended by the act of September 5, 1916 (39 Stat. 722), affecting
public and Indian ceded lands in the State of Minnesota. It has the
same purpose and the problems which it presents are similar to those
created by the Volstead Act concerning public lands. The Minnesota
difficulties were discussed in a Solicitor's opinion of August 12, 1942,
58 I. D. 65, supra.

The public lands specified in the Caraway Act are all those un
entered,- unreserved lands and all those entered lands for which no
final certificates have been issued situate in seven townships in Missis--
sippi and Poinsett counties.' Of the public lands remaining vacant
in these townships, General Land Office records in 1940 showed that
assessments had been levied on about 2,413 acres and that most of
the liens for these charges shad long continued delinquent.

Concerning the possible release of these liens by the State, the Com-
missioner's inquiry is to be considered against the following back-.
ground: The townships described lie in the Big Lake and St. Francis
River area of northeastern Arkansas, which in 1811 and 1812 was
affected by the "New Madrid earthquake."2 Lowered in elevation- by
the series of convulsions, the whole area has since been known as the
Sunken Lands. After 1893 the construction of -the St. Francis levee
along the west bank, of the Mississippi afforded such protection to
these lands as to permit their reclamation by a system of drainage
canals built by local drainage districts organized under the general
drainage law of the State or by special, act.0 In:1920 the Caraway
Act was passed in order that the public lands here situate, then un-
drained and unfit for cultivation, mighti be included in drainage dis-
tricts and by bearing their share-of the drainage costs profit by the
district improvements. It was expected that when drained these lands
would be of high value for agricultural use.3

iThese townships are Ts. 14, 15 and 16 N., R. 9 B., 5th P. M.; Ts. 15 and 16 N.,
R. 0 E., 5th P. M.; and Ts. 11 and 12 N., R. 6 M., 5th P. M. : , I

2 Report 1527, May 5, 1928, House Committee on Public Lands, on H. R. 10657, 70th
Cong., st sess., Secretary's File No. 2 129, G.L.O., Arkansas Sunk Lands, Legislation
70th Congress, 1st sess.
. eport 1009; Jan. 29, 1919, House Committee on Public Lands, on H. R. 11715, 65th
Cong., 3d sess., ecretary's File 2 129, .L.O., Arkansas Sunk Lands, Legislation, 65th
Congress.
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This hope fell far short of realization. The great Mississippi flood
of 192/; seriously, injured the St. Francis levees and the works of the
drainage districts in Mississippi and Poinsett counties.4 The lands
became subject to periodic overflows and for months at a time were
under water. Moreover there developed a strong probability that new
plans for flood control of the* St. Francis River basin would either
leave the lands in question entirely unprotected or require them for
floodways or rights-of-way.6 These conditions far from putting an
end to homesteading actually encouraged it. Many persons are said

:to have applied for entry for the sole purpose of later obtaining dam-
ages from the drainage districts for anticipated floodings of their
;entries 7

In consideration of all these facts both the General Land Office:and
the drainage districts concluded in 1934 that the public lands in ques-
tion should be- withdrawn from homestead entry until- there should
appear some reasonable assurance of their effective reclamation. At
the same time the Bureau of Biological: Survey8 requested the tempo-
rary withdrawal of these lands for classification as to' their suitability
for wildlife refuge purposes, desiring to add those found suitable to
Big Lake Reservation, a large wildlife- unit: which the Bureau was
administering on the western border of Drainage District No.' 17.9
On June 29, 1934, the Executive Order requested was issued, No.
6761, and for some time thereafter the General Land Office rejected
applications for homestead entry of these lands on the ground of their
withdrawal for the purpose above described.-"

'However, on January 10, 1936, by letter M. 28257, the Department
instructed the General Land Office as 'follows:

Where a lien has been created in favor of a drainage district upon lands
described in the act of January 17, 1920, a subsequent withdrawal of any such
lands will not defeat the right to enforce such lien by sale.

4 Footnte 2, supra.
° 1543932, letter, April 13, 1934, Auditor of Drainage District No. 17 to General Land

Office.
a 1544852, letter, April 21, 1934, Acting Chief of Engineers, War Department, to

Commissioner of General Land Office.
7File "Big Lake National Wildlife Refuge, Ark., Pt. II," G.LO. Land Classification

Division, Lane: File memorandum, June 4, 1934, quoting Federal Receiver of Drainage
District No. 17.

8This Bureau, then in the Department of Agriculture, is now a part of the "Fish and
Wildlife Service" in the Department of the Interior. See Reorganization Plan II, May
9, 1939 (53 Stat. 1431, 1433); and Plan III, April 2, 1940 (54 Stat 1231, 1232).

9 Letter, May 18, 1934, Chief Darling to Secretary of Interior; letter, June 21, 1934,
Secretary of Interior to Secretary of Agriculture. For file see fn. 7, spra.

a0 For examples of such rejections see G.L.O. 05215, Daisy Coffey, Dec. 28, 1934, and
G.L.O. 05217, George Billips, Dec. 27, 1934; Sept. 19, 1935.
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This description of the superior right existing in the district, as a
"right to enforce such lien by sale" as correct as far as it went. But
the instructions omitted to point out a certain other important part
of the district's right. That is the right to see United States patent
issue to tax sale purchasers in accordance with the -terms not of the
homestead law but of the Caraway Act, which is sui generis: and
provides for a system of entry entirely different from and inde-
pendent of that of homestead entry.

In the absence of specifications on this point, the General Land
Office construed the district's right as above defined to be synonymous
with a right to the continuance of homestead entry. It therefore
resumed allowance of applications for homestead entry of such of
the lands as had been sold for drainage charges or assessed therefor.
Necessarily, it applied the ruling to the withdrawal order of Feb-
ruary 5, 1935, No. 6964, as well as to that of June 29, 1934, No. 6761.

Subsequent departmental instructions" implicitly sanctioned:this
practice. Moreover, they ruled specifically that the lands, being un-
affected by withdrawal No. 6964 of February- 5, 1935, were therefore
not subject to section of the Taylor Grazing Act of June 28, 1934
(48 Stat. 1269), as amended by the act of June 26, 1936 (49 Stat.
1976). On the assumption that the Caraway Act was similar to the
Smith Irrigation Act of August 11, 1916 (39 Stat. 506, 43 U. S. C.
secs. 621-630), the instructions of November 16, 1937, accepted as_
applicable to the drainage districts the reasoning in the Arizona irri-
gation case of Harley R. Black, 55 I. D. 445 (Jan. 30, 1936). This
held that homestead 'entry was indispensable to satisfaction of an
irrigation district's rights under the Smith Act and hence that lien-
burdened lands must not bewithdrawnfrom homestead entry. But
the instructions overlooked a fundamental difference between the
two statutes. Unlike the Smith Irrigation Act, the Caraway Act did
not make homestead, entry a- condition precedent to the satisfaction
of a drainage district's rights but provided for its security system to
function upon unentered lands through a Caraway entryman instead
of a homestead entryman. 'Hence the rights of a drainage district

'have no connection with homestead entry and the reasoning of the
Black case is inapplicable to them.

I The instructions of Nov. 16, 1937, answered the G.L.O. request of Oct. 1, 1937
(1690586), concerning the Caraway Act and withdrawal order No. 6761 of June 29, 1934,
enlarging the wildlife refuge in which the Bureau of Biological SuIwey was interested.
Those of Nov. 8, 1939, answered the G.L.O. request of Oct. 24, 1939 (7111365) concerning
the relation to the drained lands under both the Volstead and the Caraway Acts of the.
Government's new land policy as reflected in the Taylor Grazing Act as amended and
'the general withdrawal orders.
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However, in pursuance of the' several instructions given, the Gen-
eral Land Office has continued to rule that the lien-burdened lands
iust remain open to homestead entry adI may not be withdrawn
therefrom. In this posture of the matter the Commissioner of the
General Land Office has made the instant inquiry. The theory of his
question is (1) that the liens as valid rights existing in the State pre-
vent the. Executive- order of February; 5, 935, from, withdrawing
these'lands from homestead and other forms of entry under the public
land laws; (2) that if the State were to release its liens, the order
would attach to the lands and withdraw them from homestead entry;
(3) that the lands would then be subject to classification under the
Taylor Grazing Act; (4) that if found unsuitable for an agricultural
classification, the lands could be withheld from homestead entry;
and (5): that since in most cases an agricultural classification would
be improper, applications for: homestead entry would be subject to a
control not now thought to exist. The Commissioner is therefore
interested to know whether .under the Arkansas Act of March 16,
1939, the Arkansas Commissioner of State Lands either has authority
to release the liens in question or in consequence of any of his acts
may be held to have waived them.

The act cited establishes a State land policy for Arkansas and
confers on. the Commissioner of State Lands the powers necessary
to effectuate it.. The act would appear to deal only with State-owned
lands and to limit to such lands the Commissioner's powers under-it.
State-owned lands'2 -include lands acquired by grant, purchase or
gift; those sold or forfeited to the State for unpaid taxes; and islands
formed in navigable waters subsequently to the State's admission
to the Union. Hence unless the lien-burdened lands here in question
fall within one of these categories of State-owned lands. it' would
appear to me that the State Commissioner can have no jurisdiction or
control over them either to release the liens on them or to retain them.

I think it is clear that the delinquent lands are public lands of the
United States and that disposal of them is the prerogative of the
Congress alone. Only the Congress may declare whether and how the
United States shall be divested .of its.title to them and the Congress
has' nowhere provided that the United States may lose its title to its
lands in Arkansas by operation of the State's law concerning taxa-
tion or drainage or any other subject. Indeed, the Congress .has
shown affirmatively by several provisions of the Caraway Act that
it contemplates no transfer of the Government's title to the drained

1 Pope's Digest, of the Statutes of Arkansas, v 2, ch. 99, Lands of the State, sees.
8601-8771,
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lands in any manner save. by United States patent. (See secs. 5, 6
and 7, 43 U. S. C. 1045, 1046, and 1047.)-

Admittedly, the Caraway Act is a reference statute. By its first
section it adopts the appropriate State laws for the organization and
regulation of drainage districts together with their, machinery for
the levying and the collection of drainage assessments and for judicial
sales to enforce unsatisfied liens.'3 But in accordance with recognized
principles it adopts only such portions of Arkansas law as may be
appropriate and as may give force and effect to its own provisions.
It adopts nothing that will be incompatible therewith.14 .The act
makes clear that transfer of title to these lands is to be by United
States patent and it explicitly defines when, how and to what per-
sons15 purchasing the lands for delinquent assessments such patent
shall issue. It therefore does not adopt the incompatible provisions
of Arkansas drainage district laws for issuance of tax title and tax
deeds to thesef lands by the Chancery Court Commissioner in the
Arkansas county concerned.

Moreover, the act contains in section 3 an unambiguous declaration
that nothing in the act shall be construed as creating any obligation
on the United States to pay any of the drainage charges. Since
thereunder the Government is in no sense a debtor for the drainage
liens, it would be absurd as well as' inconsistent with the declaration
to construe the Caraway Act as adopting an Arkansas forfeiture pro-
vision the effect of which'would be to divest the Government of, its
title for nonpayment of a nonexistent debt.

S 5ee Act 103 of the Acts of Arkansas of 1917, approved February 20, 1917, 'organizing
Drainage District No. 17 in Mississippi County and Act 193, approved March .9, 1917,
organizing Drainage District No. 7 in Poinsett County. See also Pope's Digest of the
Statutes of Arkansas, v. 1, ch. 52, Drains and Levees, secs. 4455-4536.

14 Gillesby v. Board of Commissioners of Canyon County, 107 Pac. 71, 74 (Idaho 1910)
1 Lewis' Sutherland Statutory Construction (2d ed.) sec. 6; 2 idem., sec. 405; State v.
Board of Comsmissioners of Marion County, 85 N. E. 513, 521 (Ind. 1908) ; State v. Board
of Commissioners of Shawnee County, 110 Pac. 92, 94 (an. 1910) ; State v. ausick,
116 Pac. 651, 657 (Wash. 1911) ; Gadd v. McG'uire, 231 Pac. 754, 763 (Calif. 1924).

: s Sec. 5 of the Caraway Act expressly provided that no patent should issue to a drain-
age district or to anyone bidding in lands for it. But sec. 4 of the Driver Act of Feb-
ruary 28,. 1929 (45 Stat. 1410), removed this restriction and authorized execution of
patents to districts in circumstances prescribed.

This Driver Act, which through some inadvertence does not appear in the U. S. Code,
was enacted primarily not to amend the Caraway Act in any particular but to give
United States consent to drainage assessments on public lands within the St. Francis
Levee District other than those mentioned in the Caraway Act and thereby to relieve
drainage districts which had been or might be adversely affected by the Supreme Court
decision in Lee v. Osceola and Little River Road Improvement District No. 1 of Mississippi
County, Arh ansas, 268 U. S. 645. At the suggestion of the Department its section 4
was revised to apply only to the lands described in the Caraway Act and' is therefore in
effect an amendment thereof. See fn. 2, supra; also House debate, an. 16 and 24, 1929,
Cong. Rec., v. 70, pt. 2, pp. 1795-1799, 2198-2200.

sections 1, 2 and 3 of the Driver Act are administered by Division "C" of the G.L.O.
and section 4 by Division "K". See C.L.O. Cire. No. 1190, June 5/9, 1929.
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Accordingly, since no congressional authorization of forfeiture of
United States lands is to be read into the Caraway. Act, it follows that
the delinquent public lands here in question cannot fall under the
jurisdiction of the State Commissioner as lands owned by the State
through forfeiture for taxes nor yet under that of the drainage dis-
tricts through forfeiture to them for assessments for drainage bene-
fits. It follows also that the-Arkansas liens continue unimpaired and
subject to enforcement but only in accordance with-the terms of the
Caraway Act.. -

This conclusion is reached in the absence of any judicial or ad-
ministrative determination by the State authorities of Arkansas con-
cerning the StateLand Policy Act. Conceivably the State authorities
might give a very broad construction to the language contained in
section 6 of that act authorizing the State Land Commissioner to
"waive rights and priorities, in such manner and under such condi-
tions as may be required by * * *- agenciesiof the United States
*0' * * in order to effectuate the policies declared in Section 1 of
this Act," and on the basis of such a broad construction might hold
that the State Land Commissioner had authority to waive liens not
only on lands that are State-owned, in the strict sense, but also 'on
lands in which agencies of the 'State such as drainage districts have
only the type of interest conferred by the Caraway Act. Nothing in
the present opinion is to be construed as denying the right of Arkansas
authorities to place such a construction upon their own statute. But
in the absence of any such administrative or judicial construction
I' conclude that lands "which are owned by the Federal Government
and not by the State of Arkansas do not fall within. the jurisdiction
of the Arkansas Land Commissioner for the purpose of effecting the;
cancelation:'of the ':liens here in question. : Certainly in the ;-absence,
of any State decision to the 'contrary I am constrained to answer in
the negative the first part of the question presented 'by the General'
Land-Office.'

I hasten to add'that regardless of any possible diversity of interpre-
tation' of the Arkansas statute it is clear that until issuance of United
States patent in accordance with thetermsofthe Caraway Act or
with those of other applicable public land laws the title to these lands
remains in' the United States and no act of the Arkansas legislature
can operate to divest the Government of it.

There being no forfeiture, there is no occasion to discuss the ramifi-
cations of the, authority over forfeited lands. which the Land Policy
Act of 1939 gives to the Commissioner of State Lands or of that which

:'the drainage district acts give to; the drainage districts embracing
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the lands here involved. 6. 'Nor is it necessary to consider what rela-
tion laiids'forfeited to these draina'ge districts for drainage benefits1 7

may bear to: lands forfeited- to the State for State taxes or whether
the drainage district'lands arein any. way affected by the Land Policy
Act of 1939.

In view, of these negative answers, to the Commissioner's question,
the basic. problem of the relation of the 'Caraway Act to homestead
entry remains, with all the difficulties for the General Land Office that
result from the belief that the lien-burdened lands must be kept open

: to homestead entry. However, in the course. of the examination just
made I have inquired further into this question, as hasbeen indicated
above, and, I have been led to the conclusion that this belief is based
upon fallacious assumptions. . ,

* The rights of the Arkansas drainage districts under the Caraway
'Act are. similar to those conferred on the State of Minnesota by the
wVolstead Act of May 20, 1908, and analyzed in the Solicitor's-opinion -
of August 12, 1942, 'sura, p. 65. Accordingly, the principles and'the:
reasoning set forth in that opinion concerning the Minnesota drained
lands .areapplicable to the Arkansas lands, under the Caraway Act.
As in Minnesota, therefore, the rights of the Arkansas drainage
district and. its lien purchaser under the Caraway- Act are not rights
to homestead entry. Theyare rights only to that form of disposition
provided in.the Caraway Act and they will therefore exceptthe. lands

'to which they are asserted. from withdrawal frpm 'Caraway: disposi- 
tion and from-that alone. They will not bar withdrawal.of the lands

.from homestead entry. and other forms of disposition under'the public
.land laws.

In nsummary, therefore, I am of. opinion- . .-
.1. 'That the. Arkansas State. Land Policy Act, No. 331 of March

16,1939., probably relates on-ly..t State-owned ladsand has no ap-
pliqation to the lands of the, United States described in .the' Caraway
Act of January 17, 1920, for they cannot .be forfeited .for' .unpaid
drainage chargesand ,do not becomeState-owned lands.

2. That the only form ''of disposition -of public lands to which
rights are acquired by the Arkansas. drainage districts concerned
and their tax sale purchasers under the. act of January 17, 1920, is
the particular form of disposition prescribed in the act, herein re-
ferred to as Caraway purchase, cash entry or patent.fe~~~~~~~~~ r. ai .aaa ' . v . . r.' !.a , ti' 

a. Footnote'13; suPra .--
l Assessments for drainage iprovements are not State taxes.,: The special acts creating

.these dralnage districts provide for forfeiture not to the State' but to the drainage districts
0 iof lands bid off for the. districts upon thefailure of 'tax sale purchasers.and remaining
unredeemed. The special acts also declare the drainage districts to be, corporate bodies
with 'all 'the pwers and irivifes of Arkansas coiporations These powers incldde the
right to take, hold and convey lands. See acts cited in fn. 13, supra.
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3. That the valid rights to Caraway cash entry' which the 'act
creates: in the drainage districts, concerned and 'in those qualified
persons claiming under them will upon assertion prevent withdrawal
of lien-burdened lands from such entry, and, being statutory; cannot
be: defeated-by'an1 Executive order of withdrawal which omits to
declare that its: operation is subject to existing valid rights.'
o 4. That nothing- in' the Caraway -Act prevents unentered public

lands which lie in the townships specified and which have been sold
for drainage charges or merely assessed therefor from being with-
drawn -from. homestead' entry by an Executive order issued subse-
'quently to the creati6n of the liens. -

5. That of the. Executive orders of June 29 :and December 3,1934,
and of February 5, 1935, Nos. 6761, 6912 and 6964, respectivelyeach
withdraws froir-l omestead entrys such of the lands- specified in the
Caraway Act as may be described by such order. and as may not be
included within any previous withdrawal; but'none. of them, with-
draws from Caraway disposition any of saidlands to which Caraway
rights shall be. asserted:

.6. That sectioni 7'of the, Taylor ;.Grazing Act as amended is
applicable"'to such. of -the. CarawayJ lands as; are withdrawn from
homestead entry by the general' withdrawal order of ' February 5,
1935, No.'6964, and makes their classification a condition precedent
to their restoration to homestead or any other form of entryiexcept
Caraway entiy. .

7. That departmental- instructions of January 10,'1936, November
16; .1937, and November 8, 1939, should be consideredi overruled in
'so far as they may be said to be inconsistent herewith.

Approved:
ABE FORTAS,:

'Unrder Searetary.

INCLUSION IN EXPLORATION AGREEMENTS OF OPTION TO GOV-
ERNMENT FOR PRODUCTION OF MINERALSi DISCOVERED

Opinion, October 81, 942

EXPLORATION AGREEMENTS-BUREAU OF MINES-STATEGIC MINREBATS-OPTION TO
GOVERNM:ENT FOR PRODUcTION OF MINERALS DISGOVERED.

In order to assure the production of strategic minerals discovered by it, the
Bureau of Mines may, in executing agreements for mineral explorations
on privately owned lands, include as a condition an option in favor of'
'the United States which will allow an authorized agency of the overn-
ment to" undertake further development and, production of the minerals
discovered.
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GARDNER,? So7liitor: ; - : :

My opinion has been requested. by the Bureau of Mines with regard.
to the insertion in a form agreement for mineral explorations on
privately owned property of a provision which would require. the'
owner of the land to enter-into a commitment either to develop further
and operate the property for the production of minerals that may be
discovered,. or to give the Government the right to do. so. The sug-
gestion is made that if legal authority for sucha provision cannot
be found, congressional action should be sought to make it possible.
This proposal is set forth in a letter dated. August 14, 1942, from
E. D. Gardner, Regional Engineer, to the Assistant. Director of the
Bureau of Mines, a copy of which is annexed,* and was submitted
to this office pursuant to the memorandum to you from the Director
dated September 10 and referred to me on. September 12 for my
opinion.

The existing form.of exploration agreement, a. copy of which is
attached to the Director's memorandum, merely grants to the Gov-
ernment the right to enter and make explorations. . The Government
does not commit itself to exercise the right. If the Government does
make explorations and discovers ores or minerals in such form andx
quantity as to indicate that there. should be further development and
future production for war purposes there is nothing in the existing
form which offers any assurance-that the work will be carried on by
the owner of the land or that it will result in any immediate beneficial
results. Inasmuch as explorations for strategic minerals are under-
taken to locate minerals necessary for the prosecution of the war, the
thought back of the proposal is that'a means'should be fouhd to assure
that production will result as quickly as possible from such discoveries
as may be made.

The Bureau of Mines itself is not authorized to .enter upon the
production of minerals, strategic or otherwise, on a commercial scale.

.The statutory provisions of the Strategic Materials Act and the In-
terior Department Appropriation Act, under which the Bureau ex-
plores for strategic minerals, do not in terms make'any provision
for production if commercial ore :bodies are discovered." The
Bureau is, however, given broad authority to make exploration agree-
ments. Since its facilities are inadequate for the exploration of all
potential deposits, it may choose' between potential deposits on the
basis of the likelihood of resulting development and production. Such

e Attachments referred to in this opinion may be found in the files of the Solicitor's
Ofice.

s* strategic Materials Act of' June 7, 1939 (53 Stat. 812, 50 U. S. C. sec. 98(f));
Interior Department Appropriation Act, 1943 (56 Stat. 506).
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action would accord with public policy as expressed in section 1 of
the Strategic Materials Act, and in' other recent statutes and Execu-
tive orders. Therefore, I have no doubt that whenever the Bureau-
considers it important to secure assurances as to the ultimate produc-
tion of the minerals on the land it intends to explore, tit may negotiate
for an exploration agreement with the owner under which he will
carry out or permit the carrying out of a program for any necessary
further development and ultimate production.

A simple commitment'by the owner to continue operations might
be sufficient in some cases to insure ultimate production from worth-
while discoveries.I This might be true where the owner is an estab-
lished concern, qualified financially and otherwise to carry out a
suitable- program of operations. . In any case, however, where the
Bureau is not satisfied* with the qualifications or the ability of the
owner to proceed, something more would have to be required.

One way to accomplish the purpose would be to secure from the
owner in advance as part of the exploration agreement an option to
permit the acquisition by the Government of mineral interests for
development and production purposes. The exercise of this option
would be permitted by any department or agency that may be author-
ized to; do so, in the event that the Bureau makes discoveries that
warrant further operations.

An option such as is suggested above is complicated by two facts.
(1) In order to be enforceable the terms and provisions of the under-
taking if the option is exercised must be set forth as a part of the
option, and (2) the property to be explored will often be under a
lease and the interests and rights of both the lessor and lessee must
be taken into consideration. A proposed form for exploration and
option agreement has been prepared by this office and is attached
hereto, entitled "Agreem ent for Mineral Explorations and Option
for Production." The agreement as drafted is designed to give the
Government the broadest possible powers. for further development
and future operations, as the option is for a mineral lease under which
the Government could arrange for such operations as it sees fit. How-
ever, under the agreement the Government may refrain from exer-
cising its option or may release the owner from any undertaking
resulting from the exercise thereof, if the owner enters into an agree-
ment for carrying- out such program of development and production
as the Government may consider to' be necessary, by means of either
private or Government financing. If the land is under lease, both
the owner and the lessee will have to sign the exploration and option
agreement. Rental for the mineral lease will be in the form' of
royalty payments on the production, the exact amount and terms of
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which will have .to be set forth in the agreem ent. The respective in-
terests of lthe owner and the lessee, if the land is under .lease, can be
arranged' forby prorating the royalty payments between them, or by
separate agreement between them if that is necessary. The. option
and any mineral lease resulting therefrom -are expressly Made for the
benefit of, and will be enforceable by, any department or agency of
the Government which the Secretary of-the Interior may later desig-
nate.

The effectiveness of such an exploration agreement will, of course,
depend upon securing the cooperation of some. department. or agency
of the Government which has the power and' is willing to take up the
option and enter into the lease. The most: likely agency at present
is the Defense Plant Corporation, and it is expressly but not exclu-
sively named in the agreement. -When the time comes to exercise an
option it may be that legislation will have been enacted authorizing
some other, department or agency to act . However, it would be use-
ful at this time to sublmit the proposed' form of exploration and option
agreement to the Defense Plant Corporation for its advice asto its
probable interest in'the, exercise of such options: and for its concur-
rence. in the provisions thereof. '

The proposed exploration agreement, 'with the option provision
added, is more than a mere license to enter and explore,-and therefore
my memorandum of September 22, 1942 -(M.'31926), with regard to
the lack of necessity for recording exploration agreements of the sort
heretofore used, has no application. This- agreement form, if used,
shouldbe'lrecorded upon'the execution thereof, to preserve andipro-
'tect.the interests of the United States under it.

Moreover, in order to make certain that the'owner cannot revoke
the'agreement prior 'to the completion' of the exploratory work'on the
ground that the Government has furnished no consideration in ex-
change for his' commitments, I suggest that the Government assume
such binding undertaking With'respect to the exploratory work'as
may be practical' I understand that officers of the Bureau of Mines
concerned with this' work recommend a provision whereby 'the Gov-
ernment agrees that if it commences exploratory work it will expend
not less 'than a designated sum in such wo rk. Such a provision would
accomplish the. purpose, and I have inserted it in- the agreement.

In brief, my opinion is as follows:
In order to assure the production of strategic minerals discovered

by it,.the Bureau of Mines may, in executing agreements for mineral
exploration on privately owned lands, include as a condition an option
in favor of the United States which will allow an authorized agency
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of the Government to undertake- further development and production
of the minerals discovered.

Approved:
OSCAR L. CHAPMAN,

Assistant Secretary.

D. SID: SMITH:

Decided November 14, 1942

GRAZING- LICENSES-BASE PROPERTY-DEPENDENCY BY USE-DATE OF FILING
APPLICATION.

The offer of base property in an application in one grazing district before
June 28,; 1938, the, dead-line date fixed by regulation, is. sufficient to pre-
serve such dependency by use as would otherwise have created a qualified
demand in' another district, although the base property was not offered in
* the latter district until sometime in 1941.;

GRAZING LICENSES-PABTIcuLAB RANGE-APPEAs-ADmiNIsTRATIvE DIscRETIoN.

While an applicant for a grazing license cannot demand, as a matter of
right, that he be licensed in a particular district, since the assignment
of the area of range to be used by a licensee is a matter within the dis-
cretion of the'Grazing Service, the question of the proper exercise of dis-
cretion may be raised on appeal.:

FORTAS, Under Secretary:

D. Sid Smith has appealed from a decision of an examiner: of the
Grazing Service which affirmed a, decision of the acting regional
grazier denying Smith's application for a 1942. grazing license, in'
Idaho Grazing'District No. i (Owyhee).

The appellant applied, for and received a 1942 icense for approxi-
mately 10,000 sheep (exact number not disclosed by the record) in
Idaho Grazing District No. 5' (Wood River), and an additional
license in the 'same district for 1150 sheep, the latter'being referred
to by the Grazing -Service 'as a' "temporary license." On December
16, 1941, Smith filed an application to- graze 1100 sheep from March
15 to May .15, 1942, on Federal range' in District No. 1, but' by notices
of February:11 and February 27, 1942,'the application was denied on
the ground that the base property of the appellant which was offered
in support .of the license was not dependent by- use, not having been
offered prior to June 28,: 1938, as required by section 2 (g)- of the
Federal.Range Code. Smith appealed from this decision and the
case was set for.hearing at Boise, Idaho, ,on.May 29, 1942.-

At the hearing the examinerfruled that. there was no dispute con-
cerning; the facts of., the case,; hence, no: testimony was taken. The
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' examiner drew up a stipulation of facts which was signed bythe
appellant and the acting regional grazier and approved by the ex-
aminer. On. June 30, 1942, the examiner rendered his decision af-
firming the action theretofore taken. The present appeal followed.

The record shows that Smith has been a livestock operator for
many years and that during the. "priority period," i.e., the 5-year
period immediately preceding-June 28, 1934, he used range which
now constitutes parts of districts numbered 1 and'5 for the grazing
of his livestock. The greater part of such use appears to have been
in District No. , but during 1932 and 1933 he grazed 1150 sheep on
range which is now within District No. 1. Until December 16, 1941,
when. Smith filed the application involved in this appeal, his annual
applications for licenses had requested permission to graze only in
District No. 5, and were filed with the officer in charge of that district.
Apparently the earliest of these previous applications was filed some-
time prior to June 28, 1938, and listed all of the base property which-
Smith owns or controls. However, in view of the fact that he made
no request to be licensed to use the range in District No. 1 prior to
December 16,'1941, the acting regional grazier ruled that his prop-
erties were not dependent by use so far as such dependency might
entitle Smith to .a license in that district for the reason that they
were not offered in that district prior to June 28, 1938.

Smith states in his appeal that the reason he did not request a
license to graze in District No. 1 prior to 1941 was because in about
1934 his' livestock operations had been reduced as a result of the
prevalent economic depression. He indicates that such a reduction
was made so that he could graze all -of his sheep on the range closest
to his ranch'and thus cut down his operating costs. Presumably his
operations resumed their normal scale in 1941 or 1942, and this,
plus improved economic conditions, caused Smith to seek a license in
District No. 1 where he had formerly grazed his sheep.

Apparently the licenses Smith holds in District No. confer the
full amount of grazing privileges to which he is entitled on the basis
of the qualified demand of his base properties, and his application
appears not to have contemplated an additional license for liQO head
of sheep, but merely a request that he be permitted to transfer 1100
sheep for which he is presently licensed in District No. 5 from the
range in that-district to the range in District No. 1. As stated-above,
he holds what is styled a "temporary" license in District No. 5 for
1150 sheep, and in view of the similarity in numbers, it is probable
that the sheep that are included in this license are the ones that he
desires to transfer. In fact, Smith states in the appeal that he wishes



183] D. SID SMITH 185
November 14, 1942

to graze 1100 head of his sheep in District No. 1-rather than in District
No. 5 "as at present." :

While the examiner considered and reached -a: decision on several
questions that arose during thei discussions which preceded the draft-
ing of the stipulations that were entered into, there is only one general
question involved, and that is whether or not Smith should be permit-
ted to transfer the 1100 sheep from District No. 5 to District No. 1.
In fact, Smith does not insist as a matter of law or regulation that
he is entitled to a license in District No. 1, but instead bases his appeal
on the general proposition that, the range in District No. '5 being
overcrowded and the range in District No. 1 being understocked,
he should be permitted to transfer a part of his herd to the latter
district. He objects to the examiner's refusal to ear testimony in:
support of his contentions that there is adequate range available in
District No. 1 over, and above the needs of the present licensees in
that district and that the range in District No. 5 is overstocked.

The examiner disposed of the general question presented by citing
the decision of the -Department in:'the case of National Livestock
Company and Zack .Co, A. 21222, decided July 7, 1938 (unreported),
wherein it was held that the determination of the range to be used
under a license is a matter solely within the discretion of the-Grazing
Service, and that no. licensee can demand, as a matter of right, that
he; be, permitted to use a certain area of range even though that area
was' the one the use of which served to create the dependency by use
'of the licensee's base property.

In order to reach a decision on the general question' of Smith's right
to receive a license in District. No. 1, it is necessary to decide the fol-
lowing specific questions all of which, incidentally, are of novel im-
pression in the Department:

1. Did Smith's offer of his base property in an application filed in District
No. 5 prior to June 28, 1938, serve to preserve such dependency 'by use as
would otherwise have created a qualified demand in District No. 1?

2. If the dependency by use was thus preserved, can Smith now demand, as
al matter of right, that he be granted a license in District No. 1?

3. Regardless of how the above questions are decided, can Smithraise by
way of appeal the question of the advisability of permitting him to graze 1150
sheep in' District No. 1 instead of District No. 5?

Section 2(g) of the Federal Range Code, as revised to August 31,
1938 (43 CFR 501), which Code was in effect at the time of the hear-
in greads as follows:

(g) Land dependent by use. Forage land which was us ed in livestock
operations in connection with the same part of the public domain, which part
is now Federal range, for any three years or for any two' consecutive years

69295948-18
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in the 5-year. period immediately preceding June 28, 1934, and which is offered
as base property in an application for a grazing license or a permit filed before
June 28, 1938. Land will be considered dependent by use only to the extent
of that part of it necessary to maintain the average number of livestock
grazed on the public domain in connection with it for any three years or for
any two consecutive years, whichever is; the more- favorable, to the applicant,
during the 5-year period immediately preceding June 28, 1934. -

It will be noted that this part of the Code contained no specific re-
quirement that the application in connection with which the base 
property is offered shall be filed in the district in which the depend-
ency by use was created. Neither was there any such requirement in
any other provision of the Code. Furthermore, the above-cited ruling '
in the National Livestock Company case, supra, to the effect that the
range to be used by a licensee is a matter solely'-for determinationby
the Grazing Service would refute any assumption that such a pro-
vision is implicit in the Code, for if the Grazing Service is authorized
to determine the area in which a licensee is to graze his livestock,
regardless of the area of range used in creating the dependency by
use, such authority is broad enough to support a ruling that a licensee
shall use range in a different district from that in which he created
the dependency by use and in which he had logically been expected
to file his application. In other words, an operator might file his
application in one district and, in the interest of proper range man-
agement, be licensed to graze in another district. In such circum-
stances it' would be unreasonable to hold that his property failed to 
assume the attribute of dependency by use merely because no applica 
tion was filed in the latter district.

Accordingly, it is held that the timely offer of the base property
in District No. 5 was sufficient to preserve the dependency by use
created in District No. 1, regardless of the fact that the lands were
not offered in the latter district until 1941. - -

This conclusion, while it may result in Some confusion in the ad-
ministration of District No. 1 by requiring a possible readjustment
of existing licenses and allotments therein, is no greater than might
occur under certain other but somewhat related provisions- of the
Code. For example, if Smith had offered his base property in Dis-
trict No. 1 in an application filed, say, in 1936 but had not- applied
for a license during any ensuing year until 1941, his failure to have
done so would not have prejudiced his rights to a license in the dis-
trict, for the offer of the property in -1936 would have constituted a
complete fulfillment of the requirement of section 2(g). No doubt'
his failure thus to have sought grazing privileges during the interven-
ing years would have resulted in the distribution or allotment to other
licensees of the range which he otherwise would have used. This -
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would have ±resulted -in a necessity for readjusting the licenses and
allotments of these other licensees upon the issuance of a license
pursuant to the; 1941 application, a situation closely similar to the
one which actually exists. Thus there is no reason to hold that, by
reason'iof administrative necessity, the Code must be interpreted as

-having required that lands be offered before June 28, 1938, in the
district in which dependency by use was created in order to preserve
such dependency. --

As for the second question presented, regardless of the fact that the
dependency by use. of Smith's property in District No. 1 has thus
been preserved, there is -no reason to hold under the existing circum-
stances that he is entitled as a matter of right to insist on a license in
that district. According to the record, the qualified demand of his
base property stemming from his prior operations in both districts
has been fully recognized in the; determination of the extent of the
licenses which he has received, in District No. 5. Such- being the
case, he cannot pyramid his qualified demand by insisting that a right
recognized in that district shall receive equal recognition in another.
As has been ruled above, the base property is dependent-by use to the
extent of 1100 sheep in District No. 1, and if he saw fit to do so Smith
might assert his right to a license in that district upon agreement to
a corresponding reduction in his license in District No. 5. This in
effect is, exactly what he has done; for he is asking to transfer 1100
licensed sheep from District No. 5 to District No. 1. However, again
referring to the- ruling in the NIational Livestock Company case,
supra, even supposing Smith does agree to accept a' reduction of. his
license in District No. 5 and obtains a license in District No. 1, it does
not follow that he' ill be entitled to use the range in District No. 1,
for if the regional grazier were to determine that the interests of
proper range managementt and control require that Smith use range
in District No. 5 instead of District No. 1, it would be proper so to
rule. Again, this is in substance, what has actually been done, for
-if the regional grazier has authority to require the exercise in District
No. 5 of the privileges conferred by a license in District No. 1, then
he likewise has authority to require that the privileges conferred by
-the licenses in District No. 5 shall be exercised in District No. 1. This
hag not been required, however, and thus it must be assumed that the
regional grazier has determined, in his administrative discretion, that
proper range management factors require that Smith's grazing ac-
tivities on Federal 'range be restricted entirely to District No. . Thus
it follows that Smith, cannot demand that he receive a license in Dis-
trictNo. 1. -
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There remains for discussion, therefore, only the question of
whether or not Smith can raise by way of appeal the question of the
advisability of permitting him to graze 1150 sheep in District No. 1.
Smith insists that the range in District No. 5 is overstocked' and over-
grazed but that the range in District No. 1 is understocked and that
it would better serve the interests of proper range management and
'result in better utilization of the forage resources of the Federal
range if he were permitted to transfer 1100 sheep to the latter. The
examiner refused to hear testimony on this point, but' ruled in' his
decision that there was nothing to prevent the appellant from bring-
ing the matter to the attention of -the regional grazier through the
medium 'of a written request to transfer a part of his grazing activities
from' District No. 5 to District No. 1, and that the regional grazier
could grant such request if he saw fit. However, the examiner states
that "it is clear that the grazing privileges or adjustment desired by
the appellant would have an adverse effect upon other licensees," and
by inference indicates that he does not consider the question one that
can be the subject of an appeal.

There would appear to be no valid reason why a licensee should not
be permitted to question by way of appeal the action of the Grazing
Service -in assigning certain range for his use when there is other
range which he feels can be more conveniently and properly utilized
'by him. This of course does not mean that the question can be raised
in instances where the desire of the licensee to use other range is
prompted by mere whim and is unsupported by any allegation that
such use is necessary in order to permit him to obtain the maximum
benefits of his license. But in a case like the present wherein it is
alleged that the range assigned for his use is overcrowded and the
range to which he desires to transfer is understocked, no reason is
seen why such an issue cannot be raised by an appeal and decided on
the basis of evidence the same as other issues affecting the grazing
privileges that a licensee is to enjoy.

It is true' that Smith does not allege specifically that there is in-
sufficient forage on his range in District No. 5 to provide ample graz-
ing for his livestock, but such an allegation is to be inferred from the
fact that he alleges' that the range in District No. 5 is overstocked
and also from the fact that the range in District No. 1 is farther from
his base properties and thus less desirable, other factors being equal.
As no evidence was taken at the' time of the hearing and such state-
ments as may have been made concerning the issues were not tran-
'scribed, it is not known whether or not such' an allegation was
specifically made at that time, but it can be assumed that Smith would
not seek to transfer a part of his livestock to District No. 1 unless
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he was finding it difficult to obtain sufficient feed for such livestock
in District No. 5.

Assuming then that Smith has explicitly or inferentially made an
allegation to that effect 'in support of his request to transfer his sheep
to District No. 1, an issue has been raised which questions the pro-
priety of 'an administrative act of the Grazing Service which sub-
stantially affects Smith's grazing rights. As such, it is difficult to see
wherein 'the right of appeal from such action should be any less
secure than, for example, in a case wherein the action involves the
exitent of an applicant's qualified demand. ' Either involves substantial
rights and is entitled to equal protection.

Such a conclusion having been reached, it is apparent that the ex-
miner erred in refusing to permit Smith to pursue his appeal by the

introduction of testimony bearing on the justification for the proposed.
transfer. Accordingly, the decision of the examiner is reversed and
the case is remanded with instructions that a new date for hearing
shall be set and the interested parties notified thereof. '

Reversed.

THE SHEVLIN-HIXON cOOPANY
Opinion, November 19, 1942

CLAIMS AGAINST UNITED STATES - PROPERTY DAMAGE -FIRE - NEGLIGENCE -

AVAILABILITY OF APPROPRIATIONS..

Claim for damage Ato privately owned timber resulting from necessary fires
started by Bureau of Reclamation employees during brush clearing opera-
tions, but which became uncontrollable and spread because of high wind,
is not allowable under act of December 28, 1922 (42 Stat. 1066, 31 U. S. C.
sec. 215), in'absence of negligence, but may be paid under appropriation
act provision for "damages * * * by reason of the operations offthe
United States * * * in the survey, construction, operation,. or- main-
tenance of irrigation works," since the damage was the direct result of
action by Government employees.

GRAHAM, Assistant Solicitor:

The Shevlin-Hixon Company, of Bend, Oregon, has filed a claim
in the amount of $1,757.62 against the United States for compensa-
tion for damage to timber owned by it, as the' result of a forest fire
which occurred during the construction of the Wickiup Reservoir,
Deschutes project, during June 1940. The question whether the claim
either should be allowed and certified to the Congress under the' act
of December 28, 1922 (42 Stat. 1066, 31 U. S. C. sec. 215), or should
be paid under the Department of the' Interior Appropriation Act,
1943 (56 Stat. 506), has been submitted to me for opinion.
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It is my opinion that the claim cannot be considered under the 1922
act for two reasons, first because the amount involved exceeds the
statutory limitation of $1,000 and, secondly, because it does not appear.
that the damage was caused by the negligence of any officer or em-
ployee of the Government. It is. my further opinion that the claim
may be paid under the current appropriation act, supra, which makes
available to the Bureau of Reclamation funds for the "payment of
damages caused to the owners of lands, or other private property of
any kind by reason of the operations of the United States, its officers
or employees, in the survey, construction, operation, or maintenance
of irrigation works."

The area to be occupied byv the reservoir was covered by a dense
growth of so-called lodge pole or jack pine so that the clearing of
the site required the cutting and removal of these trees and other
brush. The accumulation of great quantities of this cut dry pine
and brush constituted a serious fire hazard and the only practical
method of removing it was by burning.

The adjacent public and privately owned lands were also similarly
wooded and in addition contained some good stands of commercial
timber including that owned by the claimant. For the protection
of the privately owned lands, as well as the Government lands and
:the camp site and equipment of the contractor engaged 'in the con-
struction project and as a general fire protection: measure, it. was also
considered necessary and advisable to clear firebreaks or trails around
the area to be cleared within the reservoir site. This had been the
practice and, in addition to the burning of the material accumulated
in clearing the reservoir site, firebreaks 200 feet wide were being
burned at the same time.

Contact with the United States Forest Service was maintained con-
stantly for the purpose of keeping advised as to prevailing weather
conditions, since it was only feasible to undertake the burning opera-
tions during the most favorable' periods-in a locality- where such
conditions were generally unfavorable due to continued dryness and
shifAng, variable and often high winds.

Conditions, as favorable as could be expected, appeared:to exist on
or about June 11, 1940, and, after consultation with the Forest Service
and having obtained a burning permit, from it, the fires were started.
The work was under the general supervision of a Bureau foreman and
the crews consisted of Civilian Conservation Corps enrollees under
the supervision of an assistant leader. During the lunch period, on
,the eleventh, at which time the fires were burning and under control,
eight men, including the assistant leader, were' left to guard against
spot fires while the remainder of the crew returned to cam. for lunch.
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This was at about 11: 30 and the weather conditions appeared to be
suitable and the fireguards left seemed adequate to permit the release

of the othermen. At about noon there was a sudden shift in the wind,
the fires got beyond control of the guards and,. despite the efforts of
hundreds of extra men who were immediately rushed to the -scene,
including many additional Civilian Conservation Corps enrollees,
the employees of the contractor at the dam site, employees of the
several timber companies in the locality,:the Bureau's regular super-

* visory, mechanical and engineering employees, the fires increased
in intensity and spread over the adjacent forest doing onsiderable
damage. The firewas finally brought under moreor less general con-
trol on the thirteenth, due to the efforts of the fire-fighting crews and
a a change in weather conditions which came to their assistance. No
question is raised but that the claimant's timber was damaged as a
result of the fire.

A most careful examination of the record would appear to indicate
no evidence of negligence on the part of any Government officer, em-

-ployee.or Civilian Conservation Corps enrollee. There may have
been errors in judgment, seen in retrospect, but even so they ere

obviously made. in good faith. The original burning operation was
-undertaken because of necessity; it was a natural, necessary incident
?;to the construction operations in progress and, while the possibility
. of sudden shifts in the windsmight have been foreseen, the exigencies
: of the situation, the elimination or mitigation of the ever-threatening

hazard. of fire dictated the necessity for the action taken. Such had
been the practice and the weather conditions presented appeared to

* be as favorable as could be expected.. The conduct of all officials and
* employees in comibating the fire and eventually bringing it under

contrel, with the limited equipment at their disposal, would appear to
have been expeditious, resourceful and effective. On the whole the

:Jincidnt must be found to have been due to unavoidable causes* in
whiclh,. the ::element- of negligence, does not appear. . . :

NeverthelessI the Congress has provided a remedy, as set forth in

the current appropriation act, Supra (identical provisions are found
in the prior appropriation, acts), whereby one who suffers damage to
.private -property of any kind may recover where such damage is:
caused by the survey, construction, operation, or maintenance. of ir-
'rigation works.- * :

-X-;Withrespectto the payment ofsuch da ages under identical pro-
visions of- former similar appropriation adts; in reviewing the uniform

-. rulings of the Comptroller General in analogous .cases, the Attorney
General in an opinion dated April 18,'1940 (39 Op. Atty. Gen. 425),
stated:: -. A i.E-. 'f . 2:: i'f;:i.:: 

/: :
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In settling and adjusting claims arising under the latter statutes, the Comp-
troller General has held that they do not impose liability upon the United States
for remote causes, such as the acts of ferae naturae, over which the United
States has no direct control; and that to create liability the damage' must
arise from direct action on the part of an officer orI emploVee of the' United
States in the survey, construction, operation, or maintenance of irrigation works,
and munst be due to unavoidable causes in which the element of negligence
does not appear. Comp. Gen. Dee A-47614, April 17 and August 5, 1933 (unpub-
lished), in the Sam Wade case; Comp. Gen. Dec. A-45268, June 80, 1933 (unpub-
lished), in the C. J. Mast case. See also 4 Comp. Gen. 713. [Italics supplied.]

Having determined that the damage was due to unavoidable causes
in which the element of negligence does not appear, the question pre-
sents itself as to whether, the damage suffered arose from the. direct
action. on. the part of the officers, or employees of the United States.
This is: the. sole test, as. indicated by. the Comptroller General and
approved by the Attorney General, to be applied in. arriving at a
finding that 'recovery may be had under the provisions of the ap-
propriation act. There, can be no recovery where the cause is remote
or beyond the control of the Government which includes results which
are deemed to be merely consequential A direct cause is comparable
to the familiar theory of sole proximate cause as applied in negligence
cases. This connotes a continuous, uninterrupted causal relation be-
.tween the agency originally put into motion by the one sought to be
charged and the-happening' of the event for 'which damages' are
claimed. The intervention of an additional effective cause operates
to. break theo chain of causal relation and hence the damage suffered
is 'not deemed direct but consequential for which there-can be no re-
tcovery.d :

However, to be a direct result of an action it does not follow that it
must also 'be thedinevitable result or even aforeseeable one.; It is
sufficient if the chain of ca sation springs from the original .action
and continues to its ultimate result without the intervention of an
additional effective cause. 'It might be argued that the sudden change
in wind velocity constituted such andintervening cause. This is hardly

..tenable and-the United States cannot be seen to avoid liability on that
:ground., Sudden changes of wind were the rule, not the exception,
in this locality, but, despite the~ knowledge of this fact, it .was: neces-
sary in the construction: of the' reservoir to assume the risk entailed
in burning the clearing and firebreaks. The construction of the reser-
voir site required the clearing of the entire area to be. occupied by it
:which 'resulted in. the accumulation of. great quantities of cut. dry

.trees and brush..' The safety of the entire. project andadjacent lands
required:the elimination of .this- and all other fire .hazards so far as
possible. Ordinary care, :diligence, and foresight 'dictated its neces-
sity even, at the risk involved. Sudden shifts in wind were' not un-.
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expected such as to make them remote possibilities. Their threat was
ever present, known and guarded against in so far as was possible,
but their effect would have been nil without the overt action of the
Government in putting into operation the instrumentality which
could render a sudden change of wind a dangerous element, namely
the fire started by it and necessarily utilized in the efficient, economic
and safe construction of the reservoir. Accordingly, it is my opinion
that the damage suffered by this claimant was the result of the direct
action of the officers or employees of the United States, for which it
should be compensated.

The claim is supported by the affidavits .of Mr. J. H. Meister and
Mr. E. L. Shevlin, Logging Superintendent, and Vice President of
the Shevlin-Hixon Company, respectively, indicating in detail the
methods of computation-and costs employed in arriving at the amount
of damage.. The report of Mr. Don H. Peoples, a disinterested ap-
praiser appointed by the Bureau to examine into the appropriateness
of the methods and costs employed in arriving at the amount of the
claim, states that:

It would appear, therefore, that the -claim of the Shevlin-Hixon Company
for excess costs of $1,757.62 for the logging of 1,880,360 feet of burned timber
is not out of line and comes within the estimates of experienced operators in
this area.

This opinion appears to have been adopted by Mr. C. H. Spencer,
Construction Engineer, Bureau of Reclamation, in his supplemental
report dated September 21,'1942. The amount claimed and the
m methods of computation employed would appear to be consistent with
the known facts, the prevailing costs, and the generally accepted
practices of the industry. The evidence' submitted by the claimant,
as verified by the appraiser's report and the comments of the construc-
tion engineer, is accepted as satisfactory proof o'f the amount of dam-
age suffered and the claim therefore should be paid in the sum of
$1,757.62.

Approved:
ABE FORTAS,

Under Secretary.

BOLTEN AND DAVIS LIVESTOCK COMPANY ET AL. 

Decided November 19, 1942 

GRAZING LIcENSEs-ALLOTMENTS-AGREEMENTS.

Section 6, paragraph (4), of the Federal Range Code (7.F. R. 7685), provides
that "allotments of Federal range will be made to licensees or permittees
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when conditions warrant, and divisions of the range by agreement or by
former practice will be respected and followed where practicable." Held,
that this provision refers only to the particular areas of range, or the
boundaries- thereof, upon which a licensee or permittee shall graze his
livestock, and does not authorize the substitution of such agreements for
the adjudication of applications according to the standards defined else-
where in the Federal Range Code.'

FORTAs, Under Secretary::
The Bolten and Davis Livestock Company and Isadore Bolten have

appealed from a decision of an examiner of the Grazing Service
which held that an agreement for the distribution of grazing privi-
leges in Wyoming Grazing District No. 3 (Divide) should be enforced
and applied fin the granting of grazing licenses for the 1942 grazing
season. The matter is confused and requires a somewhat detailed
explanation to show how the appeal arose.

-It appears that Isadore Bolten, who is an individual livestock oper-
ator in the district, is also the vice president and general manager of
the Bolten and Davis Livestock Company, a corporation which leases
approximately 80,000 acres of land in Wyoming as a base for a live-.
stock operation utilizing Federal range in the district. The corpora-
tion is the successor in interest of the Kindt Sheep Company. Bolten
is also acting- as manager of the W. C. Sheep Company, which was.
originally a partnership consisting of Bolten and one N. R. Green-
field, the latter now deceased. This company also carries on a live-
stock operation in the district. In view of Bolten's managership of
the livestock operations of the two companies,, all applications for
grazing licenses have been made in their names by Bolten. In addi-
tion, he hasn made applications for licenses in connection with his own
livestock operation which, nominally at least, is carried on as a sepa-
rate and distinct operation. Applications have thus been made by
him on behalf of -the three operations since and including the year
1937, and licenses were issued which, in the aggregate, called for the
following grazing privileges to be enjoyed by the three parties:
1937-4642 animal-unit months; 1938-2936 animal-unit months;
1939-7640 animal-unit months; 1940-3210 animal-unit months;
1941-2468 animal-unit months.

According to statements by the regional graZier for Wyoming, these
licenses were, up to and including 1939, granted in conformity with
the applications that were filed, and without adjudications under the
Federal Range Code, the factual data necessary to such adjudications
not having been compiled. After a consideration of the applications
'for 1941 licenses had resulted in a granting of a license totaling only
2468 animal-unit months for the two companies and Bolten, Bolten
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filed appeals on his own behalf, and on behalf of the two companies.
These appeals were st'for hearing at Rawlins, Wyoming, on June
26, 1941, but at that hearing only the appeal of the Bolten and'Davis
Livestock Company was heard.: n August 8, 1941, a decision on
this appeal was rendered by the examiner that heard the case, but
upon petition by the interveners who had appeared at the.hearing, -

the decision was vacated. Before the appeal was. again set for hear-
ing, an agreement was reached by Bolten -on behalf of the two
companies and himself, which agreement was reduced to writing and
ratified by Bolten and numerous other operators in the district as of
February 28, 1942. In the meantime the appeals of the W. C. Sheep
Company and of Bolteri had been set for hearing on October 7, 1941,
but at that time Bolten withdrew the appeals and ientered into a
signed agreement regarding the grazing privileges that the two com-
panies and Bolten would enjoy in the district.

The agreement of February 28, 1942, in effect rescinded the pro-
visions of the agreement of October 7, 1941, and provided that the
two companies and Bolten should together be entitled to licenses call-
ing for the grazing of 13,640 sheep for 28 days, and a permit to trail
that number of sheep for 12 days, during each year. The agreement
made no mention of how these privileges would be divided among
the three parties.

The record- is somewhat hazy as to the action taken subsequent to
February 28, 1942. However, on April 27, 1942, Roblin H.. Davis
and Ellen Davis, who allege that they are the owners of 76,480 acres-
of land which is leased by the Bolten and Davis Livestock Company,
filed an appeal. In the appeal they alleged that, pursuant to an ap-
plication filed on behalf of the two companies and. Bolten on March
5,1942, it was ruled that a license would be issued to the three parties
for the grazihg of 13,640 sheep for a total of 28 days in April' and
November 1942. Apparently the application had requested a license
to graze an additional, 12,150 sheep during the entire months of April
and November 1942, for the notice which issued in response to the
application contained the following notation:
REJECT Application dated March 5, 1942 for 12,150 sheep. Nov. 1 to Dec. 1,
1942 Shell Creek Unit. April. 1 to May 1, 1942 Shell Creek Unit. For the
reason that the application does not conform with agreement of Feb. 28, 1942.

The appeal was based on the claim of the Davises that the lands
that they own and that are leased to the Bolten and Davis Livestock
Company are Class 1 lands and have a 4ualified demand for grazing
privileges far in excess of that which would be represented by the
Bolten and Davis Livestock Company's proportionate share of the
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license for 13,640 sheep, that during at least two years of the priority
period (the five-year period immediately preceding June 28, 1934)
the Kindt Sheep Company, predecessor to the Bolten and Davis Live-
stock Company, owned and grazed 16,500 sheep from April 1 to May
1 and October 1 to December 10 during each year, that during those
years the Davis lands constituted virtually all of the base -property
of the Kindt Sheep Company, and that in 1939 the Kindt Sheep
Company received a license for 13,500 sheep to be grazed from
October 1 to December 10, 85 cows and 15 horses to be grazed from
May Ito November 1, and 25. horses to be grazed from November 
to December 1. It is then contended that the action of the Grazing
Service reducing the grazing privileges based on their lands serves to
* deprive them of property rights without notice or opportunity to be
heard, and that Bolten's signing of the agreement of February 28,
1942, was ineffectual for the reason that the dependency by use of the
base property attaches to the land and, thus being an interest in real
property, a diminution thereof without notice would be violative of
Constitutional guarantees. Also, they denied Bolten's authority to
take action in their behalf that would thus reduce the grazing privi-
leges that would other-wise be attached to their lands. In addition to
this appeal, Mrs. Minnie -Carr Greenfield, the executrix of the estate
of the deceased N. R. Greenfield, mentioned above as having been the
sole partner of Bolten in the W. C. Sheep Company, filed an appeal

* on April 28, 1942.; The contentions in this appeal were essentially
'the same as those made by the Davises. However, Mrs. Greenfield
' withdrew her appeal during the course of the subsequent hearing.

* - Pursuant to these appeals the cases were set for hearing at Rawlins,
Wyoming, on July 22, 1942. At the hearing the Davises, Bolten, and

* Mrs. Greenfield were present and were represented by counsel.: In
:addition, a group of 20 licensees who graze in the same unit of the
district as do the appellants were permitted to intervene. They were
.also represented by counseL

The hearing was more or less informal and the record consists
largely of statements by counsel, the regional grazier, and the ex-
aminer. No witnesses were called. After counsel had submitted
their statements regarding the contentions of the various parties, the
examiner closed the hearing on the ground that no basis for an appeal

* had been presented, and made a series of findings and rulings which,
- in condensed form, were substantially as follows:

*.1. That the appellants, since the inception of the; administration
of. the grazing district, have never complained concerning the extent
of the grazing privileges that have been granted, to the: Bolten and



193] BOLTEN AND DAVIS LIVESTOCK CO. ET AL. 197
Yovember 19, 1942

Davis Livestock Company, the W. C. Sheep Company, or Isadore
Bolten, on the basis of their base property holdings.

2. That. such being the case, the appellants have slept on their
rights and cannot at this time object Co the action Bolten has taken
in regard to the licenses issued on the basis of their lands.

3. That Bolten entered into the agreement of February 28, 1942,
on behalf of the two companies and himself, which agreement was
also subscribed by the interveners and other interested licensees;
that the agreement purported to settle by compromise-the question of
the grazing privileges that the various subscribers would enjoy in the
district; and that the agreement was approved by a representative of
the Grazing Service.
; 4. That the agreement is in substantial accord with the licenses
theretofore issued to the two companies and BoIten, and no objection
had been made by any of the three parties or the Davises. That the
1939 license was in error in that it granted. grazing privileges far in
excess of the qualified demand of the base properties of the three
parties, but that such error was corrected in 1940 and 1941 when
licenses were issued in the light of certain data regarding the base
properties that had not theretofore been available.

5. That there is no question as to the number of livestock grazed
by the two companies and Bolten during the priority period, the sole
question being the period of time they were grazed in the Shell Creek
Unit of the district during said period.

6. That the Davis lands have dependency by use because of the
operations of the two companies and Bolten; that the dependency
by use having been established by the operations of the lessee, "he
[Bolten] has ample authority to enter into; any agreement regarding
the extent of the dependency by use and the grazing privileges to be
awarded" on the basis of the base properties owned or controlled by
the companies; that the licenses issued to the two companies and-
Bolten should be limited -to. the; total amount of grazing privileges
set out in the agreement of February 28, 1942; and that the district
grazier should set up allotments as soon as possible in accordance
with the terms of said agreement.

On August 3, 1942, the examiner rendered his decision in accordance
with the above rulings and findings, and dismissed the appeal. On
August 26, 1942, an appeal from this decision was filed direct in the
Department on behalf of the Bolten and Davis Livestock Company
and Bolten.

An appeal at this time' by these two parties is somewhat irregular.
As shown above, only the Davises and Mrs. Greenfield were appel-
lants at the hearing, the appeals of the two companies and Boltei
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regarding their 1941 grazing privileges being moot at the time of the
hearing, and' also having been disposed of by the agreements of
October 7, 1941, and February 28, 1942.- Neither the Bolten and
Davis Livestock Company nor Bolten formally entered the hearing.
Thus their appeal is technically one from a decision in a case to which
they were not parties. However, in view of the peculiarly allied
interests of the parties and the desirability of reaching a determina-
tion of the proper' distribution of grazing privileges in the district,
and also in view of the fact that the decision of the examiner appears
to have been reached on the' basis of an erroneous interpretation of
the provisions of the. Federal Range Code, the appeal will be con-
sidered as though regularly before te Department.

The appeal is somewhat discursive and not clearly indicative of
the exact points wherein issue is taken. However, it is clear that the
appellants are dissatisfied with the joint license that has issued to
the two companies and Bolten under the terms of the agreement. of
February 28, 1942, and that they feel that the agreement should be
disregarded and that the rights of the appellants should be'readju-
dicated. It. is the opinion; of the Department that the contentions
thus made are sound and that the decision of the examiner should

-be reversed.
'The provision for agreements in connection with grazing privileges

appears in section 6, paragraph (d)., of the Federal Range Code. This
provision, as it appeared in the Code .as revised to August 31, 1938
(43 CFR 501),, and as it now appears in the Code approved Septem-
ber 23, 1942 (7 F. R. 7685),.reads as follows:
Allotments. of Federal range will be made to licensees or permittees when
conditions warrant, and divisions of the range by agreement or by former prac-
tice will be. respected and followed where practicable. [Italics supplied.]

It will be noted that this provision relates only to divisions of the
range, i.e., to the question of the particular areas of range upon
which 'a licensees or permittee shall graze; his livestock or of the
boundaries thereof, and does not contemplate the' substitution of
agreements for the adjudication of applications as required by other
sections of the Code. All that was ever intended by the provision
was that licensees or permittees could agree on range or allotment

.boundaries and that such agreements would be respected where' prac-
ticlable.? , S0 : :0 ;i ' 

But an agreement between licensees cannot obviate the necessity
for adjudication of applications so far as numbers of livestock and
times of grazing are concerined,' for if such were permitted, the pro-
visions of the Code governing the adjudication of applications would
become anullity or at least of no binding effect. The Code provides
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for the consideration of applications in the light of such dependency
by use, dependency by location, and priority, as may be attributable-
to the base properties offered, and forthe issuance of licenses or
permits to such extent as these attributes may. warrant, subject to
reductions to meet the carrying capacities of the base properties and
of the range. Also, section 18(b) of the Taylor. Grazing Act (act
of June 28, 1934, 48 Stat. 1269, as amended July 14, 1939, 53 Stat.
1002, 43 U. S. C. sec. 315o-l), requires that advisory boards "shall
offer advice .and make a recommendation on each application for
)* *:- *"0 licenses and permits within their districts, and this statti
tory requirement is carried over into the Code (Section 12).. Thus
in addition to the fact that there are no.provisions of theCode that
would permit an applicant in effect to determine the extent of his
own license, it is also apparent that such a provision cannot be con
sidered implicit in the rules or a necessary administrative device.
for if such were the case, not only the explicit adjudicative rules of
the Code would be nullified but compliance with the statutory
requirements of the Taylor Grazing Act would become a mere. empty
gesture which could be set aside at the whims; of the licensees involved.

It may also be pointed out on the basis of reason that: agreements
of this type, if permitted and enforced. in all cases, could easily result
-in a monopoly of the grazing privileges to be enjoyed in a certain

* area, for in such circumstances it would be possible for one licensee
who was desirous of increasing his operations to obtain by purchase
the agreements of other licenseesi to reduce the size of their opera-
tions or to waive their qualified demands for grazing privileges.'

Turning then: to the agreement herein in question, it is apparent
that it cannot be upheld as binding either on the *parties signatory
or on the Grazing Service. It is not an agreement as to'range-or
allotment boundaries, but merely provides, in substance, that thence-
forth the maximum number of livestock to .be grazedl in any' one;
year by. the two companies and Bolten shall aggregate not more than

.:13,640 sheep to be grazed for 28 days and trailed for anadditional
12 days. There is no contention by the Grazing Service that this
represents any outcome of an attempt to adjudicate the rights' of
the, three parties and,' in fact, -contains no. statement of. what the
individual rights .of the parties shall be.. It is true, that the agree-
ment provides that an allotment shall 'be determined and' set.aside
for the use of the parties, but this is in no 'sense an agreement as to
a.division of range and thus does not become entitled to such pro-
tection as. may be afforded by the quoted provision of section '6.
paragraph (d) of the Code.
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If it were shown that some adjudication' had been made to deter-
mine the respective licenses to which the two companies and Bolteri
were entitled, and that the terms of the agreement were substantially
in accordance with such determinations, there would be strong rea-
son to hold that it should be supported on the ground that the parties
signatory had created an estoppel against their appeal for greater

'licenses. But this does not appear to have been the case. The record
is silent as to certain facts that would enable the Department to
determine the degree with which the terms of the agreement ap-

- proach the results that would be obtained by an actual adjudication
of the rights of the parties. For example, the amount of horizontal
reductions which may have been imposed on the various licensees
is not disclosed. However, the regional grazier has stated (Tr. 8),
that for two years of -the priority period the Bolten and Davis Live-
stock Company or its predecessor in interest grazed an average of
14,665 sheep. The regional grazier also stated (Tr. 9) that the W. C.
:Sheep Company ran approximately 2,500 sheep during the priority
period. Also, Bolten's property is dependent by use to some extent.
Considering only the properties of the first two licensees, however,
it is apparent that, on the basis of prior use, they alone are dependent
by use to the extent of approximately 17,165 sheep. The properties
are fully "commensurate," i.e., capable of producing adequate feed
for this entire number of sheep during the time they are off of the
Federal range, and thus, the three parties are apparently entitled
to a license for something in excess of 17,165 sheep, less such reduction

* as may be necessary to meet the carrying capacity of the range. This
and the general impression to be gained from a reading of the-record
in the case indicates that the agreement in no respect reflects ade-
quately the grazing privileges that would be enjoyed by the various
parties to the case were their applications adjudicated under the
provisions of the Code.,

Thus in addition to the fact that the agreement in question is not
of the type contemplated by the above-quoted Provision of section
6(d) of. the Code, supra, it cannot be sustained on the ground- that
it reflects substantially the results. of an adjudication or acts by way
of estoppel.X

Accordingly the decision of the examiner is reversed with instruc-
-tions that the applications of the various parties shall be considered
in the light of the adjudicative provisions of the Code and without
recourse to the terms of the agreement of February 28, 1942.

Re'versed.



SALARIES OF PERSONNEL ON COOPERATIVE WORK

PAYMENT OF..THE SALARIES OF GOVERNMENT PERSONNEL ON
LEAVE ASSIGNED TO COOPERATIVE WORK

Opinion, November19,1942

COOPERATivE AGBEEMENTS-BUREAR OF MINES-GOVERNMENT EMPLOYEES-PAY-
MENT O SALARIESWHILE ON LEAVE.

The contribution of a private corporation to a joint investigation with the
Bureau of Mines cannot be made by paying the salaries of Bureau per-
sonnel who are placed on leave without pay and assigned to-the joint work
while on a leave status. The 'contribution of the party cooperating witb

* the Bureau may be made by payment to the Bureau, and may be measured
* by the salaries and expenses of the Bureau's personnel assigned: to the

joint work.

XLLoD, Assistant Solicitor:

I have been asked to reconsider my memorandum of October 1,
which referred to a draft of a cooperative agreement of' the Bureau
of Mines with American Alloys and Chemical Corporation which had
'been informally submitted to this office by Mr. iRaushenbush. In
my memorandum .I pointed out that paragraph 3 of 'the proposed
contract, providing that the cooperating corporation shall pay the
salaries and expenses of employees of the Bureau assigned to the
joint investigation, is not lawful in its present form, and suggested
another' way of accomplishing the same purpose, to. wit:;- that the
Corporation should pay its c6ntribution to the Bureau, as is.provided
for in the appropriation under which the work is to be done, and
the Bureau itself pay its own employees. It appears from-conferences
with Mr. Ambrose that the suggested arrangement is- not satisfactory
to the Bureau and that the Bureau wants to detach two men on leave
without pay' and 'assign them to the' Corporation for services at -its
plant at S an Francisco, California, to assist the' Corporation in de-
veloping its methods;, of producing manganese there.. The men so
detached would not be used in connection with the cooperative work
at the Government's pilot plant at Boulder iCity, contrary to the
provisions of paragraph 3 of* the contract submitted.'

The provision in question as it now stands is that : "The Corpora-
tion will pay the salaries and expenses of such employees of the
Bureau as may be furloughed and assigned to the investigation."i In-
asmuch as the investigation is' joint and for the' joint benefit and
interest 'of the Government and the Corporation, and under the direc-
tion of the 'Bureau, Government'employees assigned to. it would, in 7
my opinion, continue to be in the'Government's service, even though
on leave without pay, and drawing their compensation from the
Corporation. I am unable to change the opinion expressed in my

6929-59-4;:-19
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previous memorandum that this is in violation. of the act of March
3, 1917.1

I do not say, however, that it' is a -violation of the statute for a
Government employee on leave without pay to work for and draw a

: salary from a private concern. What a Government employee does
with his time while on leave is his business.2 On the other hand, if
the Government,' in granting the leave without pay, assigns the em-
ployee to some special work with.4:private concern, this 'seems to
indicate: that the employee is actually acting in an official capacity
while drawing his salary from a private source. And where the work
to be done is cooperative, and under the direction of the Government,
I believe that it is plain that a Government employee assigned to the
*work cannot be paid by the private party cooperating with the Gov-
ernment.

The prohibition of the statute is limited to the receipt of salaries
from private sources, and does not extendto reimbursement for ex-
penses incurred.3 Mr. Ambrose has. asked me to draft a paragraph
that, will cover the payment by the Corporation .of travel costs and
subsistence oftGovernment employees and the cost .of supplies used
in the joint. investigation. If the Bureau- would rather limit the pay-
nients to be made by the Corporation to these items, rather than to
adopt-the suggestion previously made of 'providing that the Corpora-
tion. make a money contribution to the Bureau to cover all desired
items 'including, pay of Government personnel, 'it may be done as
follows:
3 . Corporation Contribution: The Corporation shall pay the following:

(a) The necessary actual costs of travel of Government personnel specially
assigned to.the cooperative work..

(b) The subsistence of Government personnel specially assigned to the
cooperative work, during the time. that they are actually engaged
therein, on the same basis that'the' Government would pay them,
and at a rate per diem not in excess: of the statutory rate in effect
at the time.''

(c) The cost of all necessary reagents and chemicals other than those
readily available in the Bureau,Jn a total sum not in excess of $5,000.

SThe foregoing payments will ;be made by the Corporation to the
-persons concerned upon.monthly statements and invoices which the
Bureau will forward'.to the Corporation..

The Corporation shall deliver to the Bureau, free of charge, atkits
pilot plant at Boulder City, Nevada', or at any other laboratory of the
Bureau which it may designate, raw materials from its manganese
propertiesnforuseinthe joint work.

:1-39 Stat. l106,-5 U. S. C. sec. 66; 11 Comp. Gen. 153.
.s 32 Op. Atty. Gen. 309.
933 Op. Atty. Gen. 273.:
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DISPOSITION OF PROCEEDS OF CEDED INDIAN LANDS INCLUDED
WITHIN GRAZING DISTRICTS OR LEASED AS ISOLATED TRACTS
UNDER TAYLOR GRAZING ACT OF JUNE 28, 1934

Opinion, November 21, 1942*

INDIAN LANDS-INCLUSION OF CEDED LANDS WITHIN GRAZING DISTRICTS.-

Ceded 0 Indian lands are "vacant, unappropriated and unreserved lands"
:within the meaning of section 1 of the' Taylor Grazing Act' of June 28,
1934 (48 Stat. 1269, 43 U. S. C. sec. 315 et seq.);, and such lands may 'there-
fore be included within grazing districts in the:discretion of the Secretary
of the Interior.

INDIAN LANDs-DIsPosITIoN OF PROCEEDS OF CEDED LANDS INCLUDED WITHIN
GRAZING DISTRICTS..

When ceded Indian lands have been ncluded within grazing districts, the
proceeds must be disposed of in accordance with section 11 of the Taylor
Grazing Act which is, expressly applicable to "Indian lands ceded to the
United States for disposition under the public land laws." The Indians
At who ceded the lands are therefore entitled to only, 50 percent of the
proceeds.

INDIAN LANDS-CONSISTENCY' OF SECTION 11 OF TAYL OR GRAZING ACT WITH THEE
PROVISIONS OF ACTS OF CESSION.

There is no conflict between section 11 of the Taylor Grazing Act and the
provisions, as to disposition; of proceeds, contained in the acts of June
15, 1880 (21 Stat.; 199) and February 20, 1895' (28 Stat. 677), by which
the Ute Indians ceded their lands; and the acts of February 20, 1893 (27
Stat. 469) and June 10, 1896 (29 Stat. 321), by which the San Carlos Indians
ceded their lands. While under these acts of cession- the Indians were
to receive all of the proceeds, it may well be presumed that the 50 percent

i-of thelproceeds' which will not go to the Indians will' be used by the Depart-
'-ment of the Interior and the'State :to increase the value of the land Itself.
Moreover, section-11' of the Taylor Grazing. Act expressly provides that
ceded Indian lands shall. continue to be subject to disposition under the
"applicable public land laws" despite inclusion in a grazing district. When
incorporation of ceded: Indian lands in 'grazingdistricts would be dis-
advantageous to the Indians, the Secretary of the Interior may protect
their interests by declining to. take such actin.

INDIAN LANDS-DISPOSITIN OF PROCEEDSUI4NDEE SECTION 11 OF TAYLOR GRAZING
ACT NOT AFFECTED BY; wITHDRAWAL UNDER INDIAN REORGANIZATION AcT OR'

CONDITIONAL CONSENT TO INCLUSION wITHIN GRAZING DITRICTS. D 

The normal application of section 11 of the Taylor Grazing Act to ceded
Indian. lands is not affected by the fact that they had been temporarily'
withdrawn. from entry by the Secretary of the Interior pending considera-
tion of their restoration to Indian ownership under section 3 of the Indian

* Reorganization Act' of June 18, 1934 (48 'Stat. 984,' 25 U. S. C. sec. 463), or
by the fact that the -consent to the inclusion' of 'the: lands so withdrawn
was' given under section- 1 of. the- Taylor. Grazing Act_. "with the under-
standing that this agreement will in no way: jeopardize the right, title

* Memoranda referred to in this opinion may be found in the files of the Solicitor's
Office.
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and interest of the Indians in and to these lands." Once this consent was
-duly given, the order: of withdrawal had no further operative effect, and
could not prevent the disposition of the proceeds according to theterms of
the statute. The Secretary of the Interior could not in effect be given a,
power to include land within a' grazing district and yet, suspend the appli-
cation of section 11 of the Taylor Grazing Act. Consent could not be con-
ditionally given, particularly in. view of the fact that the, act. itself was
designedto protect the interests of the Indians by continuing the applicable
public land laws. in operation with respect to such ceded Indian lands as
were included.within grazing districts.

INDIAN LANDS-DISPOITION OF PROCEEDS OF CEDED LANDS LEASED AS ISOLATED
TRACTS IUNDEE TAYLOR GRAZING ACT.

The Indians are, however, entitled to all of the proceeds of ceded lands which
have been leased as isolated tracts under section 15 of the Taylor Grazing
Act, since the act contains no express provision for the dispostion of the
proceeds of such leasedX tracts. Section -10 of the Taylor Grazing Act,
which is the general provision of the act governing the disposition of pro-
ceeds does not expressly mention ceded Indian lands either as originally
enacted, or as amended by the fact of June 26, 1936 (49 Stat. 1976, 1978).
Although section 10 of the act refers generally to "moneys received under
the authority of this Act," it may be assumed that Congress was referring
only to such moneys which the United States was entitled to receive in

* its own right, as proprietor and not to those received only; by reason of a
trust relationship. As. between two competing ihterpretations of section
10, choice must be made in the light of the settled rule of construction
that in the field of Indian. legislation ambiguities are to be resolved in
favor of the Indians.-,

GAARDNER, Solicitor :
You [Secretary of the Interior] approved on January0 20, 1942, a

letter transmitting to me certain files "containing correspondence
relating tothe disposition of grazing fees collected, by the Grazing
Service andby the 'General and Office from the lesing' ofundis-posed-of ceded Indian lands in Colorado and Arizona." Accompany-
ing this file is a letter, dated January 19 42, addressed to you by
the Assistant Commissioner of; Indian Affairs, recommending' that
in view of the differences of pinion as to the disposition of these
fees prevailing in the Grazing Service, the General Land Office, and
the Office of -Indian: Affairs, the question[ be referred to me for an
opinion.

The' lands in question in Colorado are those ceded by the Confed-
erated Bands of Ut Indians inder the act of June i5, 1880 (21 ' Stat.
199), and by the Utejindians under the act -of FFebruary 20, '1895

'(28 Stat. 677), , except for those lands to which the Indian tIv was
extinguished by.th act of June 28, 1938 :(52 Stat. 209)4. 'The lands0
in- Arizo na are t ihos c ede d by the indi'ns of the San Carlos Reserva-
tion under the acts of February 20, 1893 (27 Stat. 469),; and June

10, 1896'9 (29 Stat. 321 358)'. : " 
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Under these acts of cession the Indians were entitled to receive
the proceeds that should accrue from the disposition of the ceded
lands. ;-The lands involved in the present submission never were
disposed of. In 1934, the policy of disposing of ceded Indian lands
and other public lands to homesteaders was modified in two -ways.
The: act of June 18, 1934 (48 Stat. 984, 25 U. S. C. sec. 461 et eq.),
authorized the* Secretary of the Interior to restore ceded lands to
Indian tribal ownership if he should find such restoration to be
"in the public interest" (sec. 3, 25-U. S.' C. sec. 463). The Taylor
Act of June 28, 1934 (48 Stat. 1269, 43 U. S. C. sec. 315 et se.),

authorized the Secretary of the Interior, in his discretion; to incor-
porate "vacant, unappropriated, and unreserved lands from any part
of the public domain" into grazing districts (sec. 1,43 U. S. C. sec.
315), within which permit fees were to be charged and the proceeds
distributed on. the basis of a prescribed statutory formula. This
formula, in the case of "Indian lands ceded to the United States for
'disposition under the public-land laws," made 25 percent of the
receipts "available for expenditure by the Secretary of the Interior
for the construction, purchase, or maintenance of range improve-
ments";, another 25 percent was to be expended by the State "for the
benefit of public schools and public roads of the county or counties
in which such grazing lands are situated"; the remaining 50 percent
was to be "deposited to the credit of the Indians" (sec. 11, 43 U. S.
C. sec. 315J). Thus -the Secretary in his discretion could' make any
of three choices with respect to these lands. He might return them
to the original Indian owners; he might include them in grazing
districts; or he' might leave them in statu quo.

In fact, 200,000 acres of the ceded Ute lands were ordered, restored
to tribal ownership on September 14,1938. Other ceded lands, after
having been temporarily withdrawn from entry, by an order dated

September 19, 1934, pending consideration of their restoration to
Indian ownership, have been, from time to time, included in grazing
districts. The approval of the inclusion of the Ute lands within
grazing districts was given on April 30, 1935, "with the understand-
ing that this agreement will in no way jeopardize the ighit, title and
interest of the Indians in and to these lands,": and approval was

similarly given to the inclusion of the San Carlos lands on November
25, 1936, "provided that any action taken to place these lands under
range management shall be consistent with any prior valid with-
drawal from entry, and that the right, title, and interest of the In-
dians in and to these lands shall in no way be jeopardized."
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By arrangements made by the Indian Office with the Grazing
Service and the General Land Office, the lands within grazing dis-
tricts have been administered by the Grazing Service while the
leasing of the lands not within grazing districts has been entrusted
to the General Land Office. Fees have been collected as a result of
the issuance of permits to use the lands within grazing districts,
and rentals have been obtained as the result of the leasing of lands
not included within grazing districts. It now becomes necessary
to determine how these proceeds are to be disposed of.
'The.position of the Indian Office is that since the lands in question

are ceded lands of the type eligible for restoration to tribal owner-
ship- under section 3 of the Indian Reorganization Act, the Indian
title to the lands so ceded has not been extinguished, and that any
proceeds derived from such lands, which by the acts of cession were
to be held by the United States in trust for the Indians, belong in
their entirety to the Indians who ceded the lands. The Indian Office
further contends that, even if the Taylor Grazing Act should be
construed to permit the payment to the Indians of less than 100
percent of the fees and rentals from ceded lands, the application
of the act has in effect-been suspended by the temporary withdrawal
of the lands in question by the order of September 19, 1934.

'The Grazing Service, however, has' maintained that fees collected
for. grazing district permits should be distributed in accordance
with section 11 of the Taylor Grazing: Act, under which the Indians -
would receive only 50 percent of the proceeds. The General Land
Office, moreover, has argued that, since section 11-of the Taylor
Grazing Act applies only to the disposition of moneys from Indian
ceded lands within grazing districts, the moneys derivedfrom Indian
ceded lands outside of grazing -districts, leased in accordance with
section 15 of 'the Taylor Grazing Act, should be treated in the same
way: as; all other proceeds derived from' the- disposition 'of public
lands and distributed in accordance with section 10 of the act.

1 The Department has also had some correspondence with the office of the;: Comptroller
General which on various occasions has given instructions or opinions relating to the
proper disposition of the proceeds of the ceded Indian lands, in-view of the provisions
of the Taylor Grazing Act.: The purport of this correspondence is not entirely clear but
It seems that the office of the Comptroller General disagreed with the views of the Indian
Office, possibly because the character of the, particular Ute and San Carlos lands was not
made entirely clear.. Itis extremely doubtful in any event.thatithe office ofthe Comptrol-
ler General intended to do more than express tentative opinions pending the ultimate de-
termination of the legal- questions involved. With respect to the cededIndian lands
included within grazing districts, it finally stated that "in the event that.there has been
inadvertently included in grazing districts Indian trust lands as defined by the Supreme
Court of the United States in Ash heep Company v. United States, 252 U. S; 159, and
grazing permits issued thereon, this office will interpose no objection to handling receipts
therefrom as trust fund moneys pending a determination as to a proper disposition there-
of." :.f V : - - : ; ,: ; :
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I am of the opinion that with respect to lands included in grazing
districts the contention of the Grazing Service is sound, and the
statutory division of income prescribed by section 11 of the Taylor
-Act is applicable, but that with respect to isolated lands, not covered
by section l1,the entire income is payable to the Indians.

iThere is no doubt that when the Taylor Grazing Act took 'efect
it permitted the inclusion within a grazing district of undisposed
of Indian ceded lands. As has already been noted, section 11 of
the Taylor Grazing Act 'covers "Indian lands ceded to the United
States for disposition under the public land laws." This description
is clearly applicable to the Indian'ceded lands included in the grazing
districts here in question. Such'lands were "vacant, unappropriated
and unreserved lands" within the meaning of section 1 of the statute
because they had'always been held to be subject to withdrawal in
the same way 'as public lands (memorandum of the Solicitor, De-
partment of the Interior, September 17, 1934). The:Director of
Forestry in the Indian Office so understood the purpose of the act
at the time of its 'consideration. Indeed he opposed its passage on
the ground that it might cut down the income obtainedby the Indians
from the ceded lands. 0 (See his memorandum of June 13, 1934, to
the Secretary of' the Interior included in the legislative file.) The'
purpose of, section 11 was thus described in the official correspondence
of the Department during the 'drafting period':-

Section 1 deals with lands which have been ceded to the United States by
Indians for disposition under the public-land laws upon condition that the
receipts therefrom shall. be credited to the Indians.

The legislative file also shows that in the original draft of the
act' provision Was made for paying the whole of the proceeds of
Indian ceded lands included within a grazing district'to the Indians
entitled to such proceeds under the applicable act of cession, except
for 15 percent of such proceeds which were -to be applied to' range
improvement and maintenance. The percentage of the Indians was
progressively reduced "in subsequent drafts. It is' apparent from its
legislative history that section 11 of the act would not apply to
lands which had been ceded'outright by the Indians,'for it would
then apply virtually to 'the whole public' domain. ''The lands to
which reference was made in section 11; could only have been lands
the receipts froni which' were to be credited to the Indians.

In view of this legislative history and the clear language of section
11 it would take a very strong argument to persuade me that this
section does not apply to these lands. '

The argument advanced by the Indian Office against the applica-
bility of the Taylor Act formula to these lands assumes a conflict
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between the promises made to the Indians in the original acts of
cession and the statutory formula of the Taylor Act. On the basis
of such a conflict it is argued that the later legislation, general, in
its scope, should be so construed as not to apply to the lands covered
by the earlier specific acts of cession. If there were in fact an
irreconcilable conflict between the promises with respect to land dis-
position contained in the earlier legislation and, the methods of
disposition embodied in the later legislation, there would be much
force in this argument. See Chippewa Indians v. United States, 305
U. S. 479, where the Supreme Court held that creation of a national
forest on ceded lands amounted, to a "taking" of the land, for which
compensation was due. But I am of the opinion that no such in-
compatibility can be found in the language of the statutes here in-
volved. The Taylor Act covers situations, for; example, where-
Indians have been receiving no income from.their ceded lands and
where prospects of ultimate sale of these lands to homesteaders have
become dimmer, over the decades. In such a situation it offers a
mechanism of rental, in which the Federal Government bears the
expenses of a rental agent. While it is true that the Indians receive
only 50. percent of the cash income, this is, in many cases (and ap-

'parently in the case of 'the San 'Carlos lands here involved) just that
much more than they received before. Congress had reason to believe
that the remainder' of the income would be expended by the Depart-
ment of the Interior and the State in such a way as to increase the
value of the land itself. Moreover, the Taylor Act expressly pro-
vided that ceded Indian lands should continue to be subject to
disposition under the "applicable public lands laws" despite inclusion
in a grazing district.; (Sec. 11, 43 U.. S. U. sec. 315j.) In these
circumstances the incorporation of ceded lands in a grazing district
might be advantageous to the Indians and thoroughly consistent with
earlier commitments to them and with the position of the United
States as a trustee. True, there might be situations where incorporat-
ing ceded lands in a grazing district would cut off imminent sales
and deprive the Indians of reasonably expected revenues. But the
Secretary of the Interior 'is under no compulsion to add Indian lands
to Taylor Grazing districts in such circumstances. 'Congress had a
right to expect that the Secretary of the Interior, the chief officer
of the Federal Government charged with the protection of Indian
rights and Indian welfare, would exercise the discretionary powers
conferred in such a way as to protect Indian interests and respect
our promises to the Indian owners for whom these lands are held
in trust. I conclude, then, that the Taylor Act does not 'conflict
with the early cession acts 'and that the Taylor Act must be read ac-
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cording to the plain meaning of its terms. Therefore the income from
these Indian ceded lands that have been incorporated in Taylor graz-
ing districts must be distributed in the manner that the Taylor Act
provides. A very different situation would be presented if at any
time the 'Indians could show-what nobody has attempted to show
in the present case-that including Indian ceded lands in a grazing
district was injurious to the interests of the Indians or violative of
the Federal Government's fiduciary obligations. Such a showing
would be a proper ground for asking the 'exclusion of. such Indian -

ceded lands from a graiing district. ' This would be perfectly con-
sistent with the Taylor Act. Such a showing, however, would: not
j ustify a departure from'the formula which the Taylor Act pre-
scribes for the distribution of income after the lands have been in-
cluded' in a grazing district and after income has accrued f rom such
lands.

It remains for me to consider only whether the conclusion that the
Indians are entitled tonly 50 percent of the roceeds of the: ceded
lands included within grazing districts must be -altered in view of
the temporary order of withdrawal of September 19, .1934, and the
nature 'of the consent to the inclusion of these lands within the,
grazing districts. Of itself the, order of withdrawal, as ong as it
remaine in effect,' undoubtedly would prevent the inclusion of the
ceded Indian lands within'a grazing district, and it would be im 
material that it was in anticipation :of a future use or disposal, (31
L. D. 193), or even that the purpose of the.withdrawal order had
ceased to exist (5 L. D, 432). In the present case, however, section 1
of the Taylor Grazing Act expressly contemplated that 'lands with-
drawn for any purpose light be included in. grazing districts "with
the approval of 0the head' of: the: department having jurisdiction
thereof," and such consent was duly given. The order of withdrawal
could therefore have no furthei operative: effect.in preventing use
of the land, for grazing purposes. Even if, however, the grazing use

'of the land were inconsistent with the purposes of the withdrawal,
'this could :hot affect 'the disposition of the'proceeds. Once lands
have been included within a grazing district, the.provisions of the;
Taylor Act must come into play, and this expressly disposes of the
proceeds of ceded Indian lands included within grazing districts, in
a particular way. The prior status of the lands would be immaterial.
The statute cannot be read in such a way as to' give the Secretary
in effect a power to include land within' a grazing district and yet

;suspend the.;operation .of the act. with respect to the disposition of
proceeds. Sinilarly, while consent to the' inclusion of the ceded
'lands within grazing 1districts was given upon the condition; that
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"the right, title and, interest of the Indians in .and to these lands
shall inno way be jeopardized," there is no basis in the, act for
assuming that consent could be conditionally given, particularly in
view, of the fact that the act itself was designed to protect the
interests, of the Indians in the ceded Indian lands by continuing the
applicable public land laws in operation with respect to such, lands
as.were included within grazing districts. There was therefore no
interest of the Indians that could. be jeopardized by. the, disposition
of the ands under the act, and theconsent to the inclusion of these
lands in grazing interests was complete and effective. The disposi-
tion of the, resulting proceeds must therefore be, carried out in
accordance with the formula which the Taylor Act expressly-
provides.

A very different question is presented with respect to the disposi-
tion of income derived from isolated tracts leased under section 15
of the Taylor Act. These proceeds cannot be treated under section
11, since that provision relates only, to the proceeds derived from
ceded Indian lands included within a grazing district. There is
no express reference in section 11 to Indian ceded lands leased as
isolated tracts, and to apply, a general statutory provision in such a
.way as to terminate a promised source of Indian income, as the
General Land Office suggests, would seem not only confiscatory but
a breach of the fiduciary obligations of. the, United .States. The
lands, while-they have been treated as "vacant, unappropriated and
unreserved lands of the public domain" within the meaning of section
15 of the Taylor Grazing Act (see etter of First Assistant Secretary
to the Commissioner of the General Land Office, dated September
14, 1936), are nevertheless held by the United States as a trustee
for the benefit of the Indians.2 Only by, the use of the clearest and

While the determination of the question whether lands are to be deemed to be held in
trust depends in each case: upon the terms of the act of cession, it is well settled that
when it is provided that the proceeds of ceded lands shall be held for the benefit of the
Indians they are 'to be regarded as trust lands (Chippewa Indians v. United States, 305
U. .: 479; Minnesota v. Hitchcock, 18 U. 5. 373; Ash Sheep ompany v. United States,
252 U. S. 159). Such a provision is included in all four acts of cession applicable to the
lands under consideration. The act of February 20, 1895 (28 Stat. 677), ceding certain
of the lands of the Utes, and the act of February 20, 1893 (27 Stat. 469), ceding certain
lands of the.San Carlos Indians, contain, moreover, express declarations of trust. It is
true that the acts of June 15, 1880 (21 Stat. 199), and February 20, 1895 (28 Stat. 677),
ceding 'the Ute lands, contain a declaration to the effect that these lands should be deemed
public lands or part of the public domain, but this did not deprive them of their trust
character, nor indicate that they are not also to be deemed Indian lands. 'Thepurpose
'of. such a declaration is merely to indicate that such lands are subject'to disposal under
the public lands laws, (56 I. D. 330, 338). In this opinion of the Acting Solicitor of this
Department the very Utie lands ceded under the act of June 15, 1880, were held to be
trust- lands, and as such subject to restoration to tribal ownership under the Indian
Reorganization Act. In a memorandum dated August 27, 1938,. the Solicitor of this De-
partment held that the status of the Ute lands ceded under the act of February 20, 1895,
was the same as'that 'of the lands ceded under the act of June 15, 1880. There seems to
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most unmistakable language could Congress be deemed to have in-
tended. that the Indians should. receive absolutely nothing from the
use 'of these lands.- find no such language here.

Section 10 of. the Taylor Grazing Act, as -amended by* the act of
June 26, 1936 (49 Stat. 1976, 1978), in so far as relevant here,, pro-
vides;

That, except as provided -in sections 9 and 11 hereof, all moneys received
under the authority of this Act shall be deposited in the Treasury f the United
States as miscellaneous receipts,- but 25 per centum of all moneys received
under this Act during any fiscal year' is hereby made available,.-when appro-
priated by the' Congress, ffor expenditure by the Secretary of the Interior for
the construction, purchase, or' maintenance of range improvements, and 50 per
centum of theimoney received under this2 Act during any fiscal year! shall .be
paid at the end- thereof by the Secretary of .the Treasury to the State in which
the grazing- districts or the lands producing such.moneys 'are situated. * * *

[Italics supplied.]

There is no express reference to ceded Indian lands, nor any express
provision 'for the disposition of the proceeds of such lands, in either
the original or the amended form of section' 10. 'Section 9-applies

'only' to voluntary contributions. Section 11' is expressly confined to
Indian ceded lands included within -grazing districts, and con-
sequently cannot be applied to Indian ceded' lands leased as isolated
tracts under section :15 of 'the' act. It is apparent from the scheme
of the statute that( Congress appreciated the distinction between lands
included in a grazing district and lands, leased as isolated -racts,- and
therefore thd failure to make the same' provision as in section 11 with
respect to ceded Indian lands cannot be treated as an inadvertence.
- In my opinion, section 10 of the Taylor Act and its amendrnent by

the act of June 26, 1936, should be construed as itiapplicable to Idian
lands. As- it originally stood, the first part of. section --10 applied to.
public lands leased-as isolated tracts -as well as to lands included in

- grazing districts; since the proceeds. were received "under the author-
ity- of this Act," and since they were not covered by the later excep-
tion of the' proceeds' from grazing districts, they would have to be
covered into the Treasury as- miscellaneous receipts. The amendment
of section 10 merely. altered the -form of disposition fof the' proceeds

have been some difference of opinion concerning the character of the San Carlos lands
ceded under the act of June 10, 1896. Indian Office File 134241-14 San Carlos 301 shows
that at one time the Indian Office and the-Department t~ok the view that the agreement
and ratifying act of 1896 completely extinguished the- Indian title to the ceded lands.
In a later memorandum dated February 7, 1934, however, the Solicitor of the Department
disagreed with this view and came to the conclusion that the "cession made by the Indians
in the agreement of 1896 was-not made to the United States absolutely but in-trust."
All the Ute and San Carlos ceded lands-must therefore be deemed to be trust lands. -

As originally enacted (48 Stat. 1209, 1273), the Italicized words were omitted nd the
phrase :"from each-grazing district" used instead. -
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of lands leased as isolated tracts to provide for the 25 and 50 percent
distribution theretofore applicable only to the grazing district lands.
As stated in the( Committee report on the bill: "It is proposed to
amend section 10 of the-Taylor Act to provide that fees received from
the leasing of individual tracts: shall be disposed of in the same man-
ner as fees received for permits within grazing districts."' It is true
that section 10 speaks broadly of "all moneys received." But neither
the original nor the amendatory act expressly affected the interests
of the Indians, and Congress gave no indication of having considered
the proceeds of Indian lands leased as isolated tracts.

The situation, then, is,: that a technical and literal construction of
section 10: might treat the proceeds of ceded. Indian. lands leased as
isolated: tracts as falling within the: category of "moneys received
under the authority of this Act" notwithstanding the fact that Con-
Ogress did not expressly refer to these proceeds, that the United States
was obliged to receive them as a trustee, and that when the problem
of Indian ceded landswas considered, Congress made special provi-.
sion: (in section; 11) for Indian participation in the.disposition of
"grazing district" proceeds. n the otherrhand, it may be araued
with some force that the "moneys received under the authority of this
Act" were only those which the United, States was entitled to receive
in its own right as a proprietor and not to those received only by
reason of;a trust relationship. This is essentially the view that was
taken by, the, Attorney General in interpreting a statute granting the
State of Kansas part of the proceeds of public land- disposals within
the State and holding that the State was not entitled to any part of
the proceedswhich. the United States receiVed, as a trustee for: the
o riginal Indian owners, when it disposed of ceded Indian lands in
the-State of Kansas spublic lands." :(19 Op. Atty. Gen. 117.).

As 'between the two competing interpretations of section 10, choice
must be made in the light of the settled rule of construction that in
the field of Indian legislation ambiguities are to 'be resolved in if avor .
of the Indians.' Winters v. United States, 207 U. S. 564, 576; Choate
v. Tapp, 224 U. S. 665, 675; United States v. Nice, 241 U. S. 591,
599;- Carpenter' v. Shaw, 280 U. S.' 363, 366'. As the Court said
in the Nice case, "legislation affecting the Indians' is to be. con-
strued in their interest * * *." Applying this rule of construction,
this Department has' always held that when Indian lands ceded in
trust have been subjected by Congress to a new form of disposal, the
rsulting proceeds go in their entirety to the Indians unless Congress
has expressly provided othekwise, and this rule has beei'applied even
when the statute authorizing the new form; of disposal, contains a
general clause governing the disposition of proceeds. Christ C.
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Prange and WTlliam C. Braasch, 48 L. D. 448; Frank A. Kemp, 47
h. D. 560;* Flathead Lands, 48 L. D. 468. Indeed, this Department
has ruled to the same efrect even when the interests of Indians have
not been involved. When the question was raised how' the proceeds
oflands withdrawn for reclamation purposes and leased as isolated
tracts under section 15 of the Taylor Grazing Act should be disposed
of, seetion 4, subsection I of the act of Ieceniber 5, 1924 (43 Stat. 672,
703), specifically relating to reclam'ation' lands rather than section'10
of the Taylor Grazing Act, was held applicable (see M. 29482, letter
of First Assistant Secretary to Commissioner of the General Land
Office, dated October 8, 1937).

Since the act as a -whole contains no provision clearly disposing of
the proceeds of ceded Indian lands leased as isolated tracts, such pro-
ceeds should go to the Indians in their entirety.
* My conclusions are, therefore, as follows:

l. 'With' respect to the lands included within grazing districts
(a) that the Ute Indians are entitled to receive 50 percent of the
' proceeds of the lands ceded by them un der the acts of June 15, 1880,
and February 20; 1895, title to which has not been extinguished by
the, act of June 28, 01938; (b) that the San Carlos TIdians are also
entitled to receive 50 percent of the proceeds of the lands ceded by
them under the acts of February 20, 1893, and June 10, 1896. '

2. That the Ute and San Carlos Indians are entitled to all of the
proceeds of the lands ceded by theni under the foregoing acts which
may have been leased as isolated tracts under section 15 of the Taylor
Grazing Act.

* Approved:
OscAR L. CHAPMAN :

Assistant Secretary.

PROCUREMENT OYF ENGINEERING SERVICES BY AGREEMENT
WITH INDEPENDENT CONTRACTORS RATHER THAN BY EM-
PLOYMENT OF. PERSONNEL

Opinion, November 21, 1942

PERSONAL SERVICES-I NDEPENDENT .CONTRACTORS-CONDITIONS CONTROLLING ¶THE
: * PROCUREMENT OF. ENGINEERING SERVICES BY AGREEMENTS WITH CONTRACTORS.

The Bureau of Mines may procure the performance of services by a firm
of engineers, as independent contractors rather than as Government em-
ployees, upon a. satisfactory showing- of reasons why the services are not
,to Tbe performed by its own personnel. Lack of time, space, special- machin-
ery, and trained personnel may be sufficient reasons for having the work
performed by an independent contractor.
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GARDNER, solicitor:

My opinion has been asked, informally, whether, the Bureau of
Mines might'enter' into a contract with a certain firm of engineers for
the performance of such services as the Bureau might wish, from
time to time, to assign to it. A'previous informal inquiry and my
memoranda in reply thereto of September 3 and September 14 to the
Director of the Bureau of Mines dealt with the question of the proper
appropriations to which to charge such'services rather than the nature
of the contract or the circumstances under which they might be pro-
cured. In' order to cover the entire problem, and to clarify the appli-
-cation of my earlier memoranda in regard thereto, I deem it proper
to give this formal opinion.

The Bureau of Mines may have'overlooked the fact that many of
the items of appropriation'under which it is now operating contain
express provisions for the employment of engineers or architects and
firms and corporations thereof, by contract or otherwise, in .so far as
may be necessary to design and construct buildings, structures, pilot
plants, or equipment that may be involved. If the particular employ-
'ment contemplated can be brought within the terms of the express
provision, there can be no question of the authority to procure the
services by contract, and my opinion' will apply'only to instances
where this not the case.

'The long-established general rule is that personal services may be
procured only by appointment under the. civil-service laws and regu-
lations and at rates of compensation provided by the Classification
Act. No reliable definition of the term "personal services" appears
to have been formulated. It has never been contended, so far as I
have discovered, that construction projects, involving the use of mate-
rials and supplies as well as of labor, cannot beperformed by inde-
pendent contractors rather than by the Government by its own em-
ployees. On the other hand, the performance of such services as are
usually and customarily performed by Government employees within
the departments; such as stenographic, clerical,; and filing' work-
services not equiring special skills is not permitted to be procured
by contract. Between these two extremes of services that unquestion-
ably may be procured by agreement with an independent contractor
and those that certainly may not there lies a large territory, some-
where within which fall the services referred to by the Bureau of
Mines.

The'earlier rulings of the Comptroller General were quite strict,
but in recent months, probably under the pressure of defense and war
work, there has developed a greater use of the independent'contractor.
Projects which the Department concerned probably would have' been
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requited formerly to perform itself, are now let to contractors with-
out objection. .This marbe illustrated by' specific cases.

It has always been held by the Comptroller- General that, in the
absence of special legislation to the contrary, architects and engineers
for construction projects could be employed only by appointment
under civil-service, and at rates of -pay provided by the Classification
Act.; .:In connection with the: construction of Coolidge Dam the De-
partment of the Interior wished to employ engineers to. constitute a
board of consulting engineers, by means of a contract for their serv-
ices, and. without reference to civil-service requirements. The Comp-
troller General held that this could not be done.' e' said: X

* *. Contracts for personal' services exclusively, in connection with( a spe-
cific Government project such as that here involved, may not be entered into
on the basis of a flat rate for the project * * A flat rate for a specific
job is applicable only for what is termed nonpersonal services necessitating
the' furnishing of both personal services and materials or supplies to complete
the work:.as, for instance, .specific jobs of alterations or repair's, such as may
be, procured by contract after advertising and open competition. This form
of contract, however, may not be used for employment of personal- services
where no material or supplies are necessary to be furnished, but there must
be fixed a specific rate of compensation for the time actually served.

Similarly,' although the act authorizing the construction of; the
Arlington Memorial Bridge provided that the commission 'could
employ engineers and, architects without reference to civil-service
requirements and at rates of pay authorized by the commission, the
Comptroller. General ruled that this -was not: sucient to authorize
their employment as independent contractors.2 The commission found
it necessary to obtain a special act of Congress to enable it to employ
engineers and architects in any manner and on any basis that 'it saw
fit? In two later cases4 the Comptroller General ruled that in the.,
absence. of express. statutory authority, architects may be employed
only in accordance with civil-service requirements and at rates of
compensation authorized by; the Classification Act.

It is,: no doubt, .in consequence of these decisions that wherever
construction is involved in the. appropriation for the Bureau of Mines
for the fiscal year ending June: 30, 1943,5 an express -provision: is
inserted. to. permit the employment of 'engineers and architects by
contract . The standard provision reads as follows:

'5 Comp. Gen. 231.:
25 Comp. Gen. 450.

67 Cong. Rec. 7543, 7662. I
'6 Comp. Gen. 134; 17 Comp. Gen. 1114.
'56 Stat. 506.
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* * * including the engagement by contract or otherwise, at such rates
of compensation as the Secretary of the Interior may determine, of engineers
architects, or firms or corporations thereof necessary to design) and construct
the buildings, structures, and equipment * *

Whether, in the absence of such a provision, the Comptroller Gen-
eral would.now'permit the employment of architects and engineers
for construction projects by* contract, can only be surmised. Ap-
patently, all recent construction has been under express provisions
permitting such contracts; at least no decisions later than those here
cited have been found. However, analogous decisions as to other
sorts of employment seem to indicate that, even in the absence of
such express provisions, the Comptroller General would not now ob-
ject to the employment -of an architect for a construction project by
contract.

The Treasury Department was recently under the necessity of com-
piling a list of all automobile owners in the United States and of mail-
ing an application form to each one. In a request to the Comptroller
General6 for a decision, that Department estimated that the proposed
contract price for doing the work was less' than the cost of- under-
taking the work itself, and expressed doubt if it could accomplish
the task as quickly as need be. The Comptroller General ruled that
the work could be let by contract. The decision' apparently is that
iff it be administratively determined that procurement by contract
rather than by use of Government personnel is the most economical
and expeditious means of accomplishing the work, it may be done in
this way. This decision greatly broadenedf the: scope of possible pro-
curement of services by contract, and other departments were not
slow in seeking for themselves the' benefit.

The Alien Registration Division; of the Immigration and Natuiali-
zation Service of the Department of Justice,, under the Alien Regis-
tration Act of 1940, was under the necessity of punching into five
million cards the codes indicating' certaintabulated information. It
represented to the Comptroller General that 'it had neither the- per-
sonnel, 'the 'mechanical equipment, nor the space for-doing the work.
The Comptroller General7 authorized the letting of the work by con-
tract.. The holding seems to be that if there is nothing in the appli-
cable statutes raising an inference that' the work is to be done by the
Department concerned, by its own employees, and it is impractical
or impossible to do: it in this way, it may be done by contract. The
latest' pronouncement of the Comptroller General" arose out of a

a 21 Comp. Gen. 388.
7 21 Comp. Gen. 400.
8 21 Comp. Gen. 486.
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request byithe Whar Department for a determination in regard to
the performance of certain clerical and office work which it wished to-
let to contractors. Two of the projects were to be done by the con-
tractor in its own quarters, on machines which it would furnish, by
personnel trained in their operation. The third project contemplated
that the contractor would perform the required services in Govern-
ment space but. with his own personnel, special machinery and special
training not being involved.' The War Department represented it
had neither the space, machinery, nor personnel-to perform the first
two, but made no satisfactory showing as to why it should not per-
form the third itself. The Comptroller General ruled that the first
two' projects could be. let to contractors, but that the Department
should perform the third itself The* decision takes the view that a
Government Department may procure the performance of personal
services by an independent contractor, upon a.satisfactory showing of
reasons why the services are not. to be performed by its own personnel.
Lack of space,; special machinery, and trained personnel may be con-
sidered sufficient reasons for having the work performed under
contract.

Inasmuch as the Bureau of Mines does not, at this time, have in
mind any particular project which it may wish to.submit to the firm
of engineers for its bid or for the negotiation of a contract, I cannot
attempt to give specific application to these principles and rules. It
might be useful, however, to state 'the maximum requirements within
which it appears that the Bureau of Mines would have to bring any
particular project which' it wished to have performed by an inde-
pendent contractor. If 'all of the following conditions exist, it seems
unlikely that the Comptroller General would object to a contract for
the performance of the services.,

'1. The controlling statutes do not state nor raise a necessary infer-
ence that the work shall be done by Government personnel

2. The work requires the use of special machinery or equipment or
specially trained personnel which is lacking in the Bureau of Mines.

'3. The 'work cannot be as, conveniently nor as economically per-
formed by the Bureau of Mines.

4. The work is not to be done upon Government premises nor with
Government machinery or equipment. '

5. The work is not of a sort that is customarily performed by the
Bureau of Mines with its own personnel.

6. The performance of the work is urgently needed, and it can be
more expeditiously performed by the proposed contractor than by the
Bureau of Mines.

692959-48-20
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It may be that all of the six suggested elements need not be present
in order-for the proposed contract to be acceptable'.. Possibly even
with all six elements available to' rely upon, yet some further element
not now foreseen nor suggested would' militate 'against approval of
the contract. If' a specific case arises for my determination concern-
ing which there is 'any doubt, I would te inclined to submit it to the
Comptroller General for a decision in advance, as was done in most
of the decisions herein cited. Any such contract' submitted to the
Solicitor for his opinion thereon should be 'accompanied by a memo-
randum setting forth the justification for the contract, as indicated
in the statement of conditions above.

In conclusion, my opinion is that the Bureau of Mines may procure
the performance of services by a firm of engineers, as independent
contractors rather than as Government employees, upon a satisfac-
tory showing of reasons why the services are not to. be' performed
by its own personnel. Lack of time, space, 'special machinery, and
trained personnel may be sufficient reasons forhaving the work per-
formed by an independent contractor.

Approved:
OSCAR L. CHAPMAN,

Asistant Secretary.

CONVEYANCE OF TRIBAL LANDS TO INDIVIDUAL MEMBERS OF
COLVILLE INDIAN RESERVATION

Opinion, November 21, 1942

INDIAN LANDS-CONVEYANCE-POWER OF TRIBE-REGULATION OF USE AND OcGcu-
PANCY IN. CREATION OF VESTED RIGHTS. -

The power, inherent in the tribe, to provide for the orderly distribution of
the use and occupancy of tribal lands, does not, in view of the inhibitions
of 25 U. S. C. sec. 177, extend to the creation of vested enforceable interests
in the individual members of the tribe.

Since such a vested enforceable interest would be created by a conveyance
for a consideration by the tribe to an individual member of possessory title.
in tribal lands with the right to transmit that title by: descent, devise, or
conveyance inter vivos, such a conveyance may not be made in the absence
of clear congressional authority therefor.

GARDNER, Solicitor:

I am in receipt of your '[Secretary of the Interior] letter of March
6 requesting an opinion on the' question whether there is sufficient
existing authority to carry out a proposed program of land convey-
ancing on the Colville Indian' Reservation which. would have the
following features:
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1. "A conditional sale of a right of exclusive use of tribal land,
together with improvements thereon to individual Indians regularly
enrolled on the Colville Reservation.":

2. The consummation of such sales "through the medium of a
'tribal homestead deed'. to be designed, which would. recite that the
lands and improvements so purchased are held in trust for the tribe
for the exclusive use and occupancy. by the. Indian purchaser during
his lifetime" With. the right "to designate by will whom, he wishes to
acquire his interest in the purchased property."

3: The "tribal homestead deed" would also recite that "the lands
covered therein are not subject to alienation to whites or to Indians

not regularly enrolled on the Colville. Reservation, but that the
Indian purchaser from the tribe may reconvey the property to some

other regularly enrolled Colville Indian with the consent of the
tribal council."

4., All. such "tribal homestead deeds". are to be "approved by the
Tribal Council and the Commissioner of Inhdian Affairs."

The correspondence indicates that this plan has been devised be-
cause the Colville. Tribe is dissatisfied with the existing system of
making land-use assignments, to members, of the tribe, and desires-
some more permanent and secure form of tenure. The Indian Office
has.taken the position:that while it would be opposed to any form
of conveyance which would contemplate "the ultimate acquisition
of title," it might consider the alternative plan that has been outlined.

The landsto whicl the proposal relate are of two types:. surplus
unallotted lands within the Colville Indian Reservation as created

* .by Executive order of April 9, 1872 (Kappler, Indian Affars,Laws
and Treaties, 'vol. 1, p. 916), and lands purchased for the tribe with
:tribal funds appropriated by the Deficiency Appropriation Act of
1939 (53 Stat.. 1301, 1314), and ireappropriated by the act of June

- 28,i 1941 (55 .Stat.. 303, 313). Title to the lands purchased under
the cited acts is taken by the United States in. trust for the tribe.
Both classes of land are subject to allotment in severalty to the
individual members of the tribe in conformity with the General
Allotment Act of February 8, 1887 (24 Stat. 388, 25 U. S. C. Secs.
331, 332,: 348), as amended. The authority-to allot the reservation
land is found in the act of March 22 ,906 (34 Stat. 80), as amended
by section 30 of the act of June, 25, 1910 (36 Stat. 855, 863).
LAuthority to allot the purchased lnds is found in the act of Febru-

,ary.14, 1923 (42 Stat. 1246, 25 U. S. C. sec. 335)-. These statutes,
* which prescribe with particularity the allotment procedure and pro-

vide for an absolute transfer of the tribal title to the individual
: .0 allottees in trust with the promise to convey the fee at the end of
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a prescribed period, obviously confer no authority for the plan of
land conveyancing now proposed..

No statutory provision specifically authorizing the proposed' plan
has-been found. T he authority, if it exists at all, must stem from
the power, inherent in the tribe itself, to provide for the orderly
distribution of the use and occupancy of the tribal lands among
the individual members of the tribe. In determining whether that
power, the existence of -which is not open to question,1 extends to
the present case, we are met at the outset with the inhibitions con-
tained in section 177 of title 25 of the United States Code. That
section reads:

. No purchase, grant, lease, or other conveyance of lands, or of any title or
claim -thereto, from any Indian nation or tribe of Indians, shall be of any
validity in law or; equity, unless the same be made by treaty or convention
entered into pursuant to the Constitution. * * *

The purpose of Congress in 'enacting the foregoing provision no
doubt was to protect the Indian tribes against improvident alienation
of their lands to non-Indians. But the language used is all-inclusive.
-It is immaterial, therefore, whether the forbidden transaction in-
-volves Indians or -whites. It is likewise immaterial whether the
particular' transaction be one running from the tribe to its members
or from the members to each other. If the tribe may not sell tribal
andl lneither may the individual members sell tribal land or any

interest therein. The inhibition of the statute has the'same applicant
tion to individual Indians that it has to. Indian nations or tribes
(18 Op. Atty. Gen. 486). The reason for this rule is that the indi-
vidual Indian must be deemed "to be acting by authority from the
tribe only" (Jones v. Meehan, 175 U. -S. 1, and earlier authorities
-rthercited). As Stated in Fmanklii v. lynch, 2330 U. S; 271: "As
-the tribe 'could not sell, neither could the individual members, for
they had neither an undivided interest in the tribal land nor vendible
interest in any particular tract."

If, therefore, the plan of conveyancing proposed contemplates the
"purchase, grant, lease, or other conveyance of lands, or of any title
or claim thereto," the transaction is without validity unless made

' in' the prescribed manner. The'mere fact that no absolute convey-
ance of the fee is intended is obviously not decisive. IThe attempted
transfer of any title or claim to the tribal land is equally within the
prohibition. In an opinion dated August 9, 1939 (57 I. D. 37), the
Solicitor for this Department had occasion to. consider a similar
question arising under section 17 of the Pueblo Lands Board Act

'Cohen, Handbook of Federal Indian Law, pp. 143, 188.



218] -COLVILLE INDIAN RESERVATION 221
November 21, 1942

the provisions of which section are almost' identical with 25 U. S. C.
sec. 177.' The particular question considered by the Solicitor, was

* whether the statute applied to an assignment of land from a pueblo
to one of its members. The Solicitor ruled that the test to be. applied
was whether the assignment conveyed an interest in the. land. He
stated:.

The language of this act is: broad enough to cover even an assignment of
- land from a pueblo to one of its members, if such assignment amounts- to a

'transfer of right, title, or interest in real property. Any such assignment, made
by the pueblo without the prior approval of the Secretary of- the Interior,'would
'be, according to' the statute, without validity in law or equity. On the other
hand, if an assignment does not-'convey an interest in the land itself, it does
not fall within the scope of the statute cited. It becomes important therefore
to distinguish between those transactions which convey an interest in real
property, and those transactions which, while relating, to the use of real prop-
erty, do not create an interest therein. [P. 49.] I

* Applying a similar test here, the conclusion that the transaction
is in violation of 'the statute is inescapable. .The 'interest sought to
be'established in'the individual is much more: than the-bare right
of.-occupancy..'0For a consideration,-it is proposed to convey to the
'individual Indian a full and complete possessory title with. a. right
to transmit that title by descent or to alienate it by will or by: con-
.v.eyance inter vivos, to other members of the tribe., The element of
purchase plus the incidents of descent. and alienation stamp-the
transaction as one' designed:to individualize the tribal title and 'create 
in the individual: an enforceable vested interest. Even if it be Icon-
ceded that such a grant would not be indefeasible so far .as thetribe
itself is. concerned and that the tribe nevertheless retains the power

: to revoke the grant, this would not preclude-the applicability of
25 U. S. C. sec.. 177.. The whole plan in fact involves an inescapable
dilemma. If a mere assignment is contemplated, the goal of security
is impossible of achievement. If, on the other hand,.a valid "title"
or "claim" is created, it must encounter the prohibition of the statute.

My conclusion is that there is not sufficient existing. authority to
carry into' effect' the proposed plan of conveyancing. In any event,
the matter is so doubtful as 'to render the adoption of the plan
unwise in'the absence of clear congressional authority.'

'Ap proved:
OSCAR L. CHAPMAN,

Assistant Secretary.:
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CONSTITUTIONALITY OF LEGISLATION LIMITING THE USE OF
APPROPRIATED FUNDS DURING SERVICE OF A DESIGNATED
EXECUTIVE OFFICER

Opion, November 23, 11942

PUERTO RICO-PROVio iN S AFItOPTION ACT LIMNG USE' OFUNDs DURING
SERVICE OF PRESENT GOVERNOR-CONSTITUTIONAL LIMITATIONS ON LEGISLA-
TIVE POWER.

The proviso in H. R. 7505, 77th Cong., 2d sess., that. no funds appropriated
pursuant to the act shall become available at-any time "during the service
of the present Governor" of Puerto Rico is unconstitutional because (1) it
constitutes an encroachment upon. executive power, (2) it- is a bill of
attainder, and (3) it violates due process :

GARDNER, Solicitor: .

On August27, H.R. 7505 *as introduced and referred to the Com-
mittee on Agriculture. It authorizes the appropriation of $15,000,000
to be administered by the.. Secretary of Agriculture "for: the, only
purpose of encouraging and increasing the production and distribu-
tion of food and feed products for home consumption in Puerto Rico
and the Virgin Islands." On November 19, the bill was reported
favorably. The only amendment made by the Committee was the
addition of the following paragraph: - VB 0

Any appropriation made pursuant to this Act shall be conditioned that the
funds shall not become available at any time: during the service 'of the present
Governor of Puerto Rico. :[H. Rept. 2641, 77th Cong., 2d sess.] ;

The Committee report offers no explanatioi of the amendmeit. If
enacted, H. R. 7505 would have the effect of making any appropria-
tion for the authorized purposes subject to' a point of order unless
the appropriation bill contained a sinmilar linitation. I shall treat
it, therefore, as'a limitation upon an appropriation.

This condition upon the appropriation' of moneys for the relief of
the people of Puerto Rico is plainly unconstitutional. The conclusion
is compelled by the basic' constitutional principle of separation of
powers and is bulwarked by the constitutionali prohibits against
legislative punishment of' individuals.

1. The Constitution provides, in Article II, that "the executive
Power shall be vested in a President of the United States of America"
(sec. 1) and that "he shall take Care that the Laws be faithfully
executed" (sec. 3).

The removal of officers- in the executive branch of the 'Government
is an executive not a legislative function.

Indeed, in the Nation's First Congress, many of whose members
had been members of the Constitutional Convention, there was elimi-
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nated from the billi creating the State Department a phrase declaring
that the President could remove the principal officer of the Depart-
'ment. This was done, after very full'debate in the House, because
,the-Congress did not wish to imply that the executive power to re-
move officersf was granted by the legislature. Act of July 2, 1789
(1 Stat. 28); 1 Annals of Congress 576, 578-.579, 585, 591. James
Madison, in urging this action, stated the principle clearly (1 Annals
of Congress 604):

If there is a principle in our Constitution, indeed in any free Constitution,more sacred than another, it is that which separates- the-Legislative, Executive,
and Judicial powers. If there is any -point in which the separation of- the
Legislative and Executive powers ought to be maintained with greater caution,
it is that which relates to officers and offices-

The Supreme Court as early as 1839 'upheld this view. In E parte
Hennen, 13 Pet. 230, 259, it said that it had- -
:*; * * become the settled and well understood construction of the Constitu-
tion, that the power of removal was vested in the President alone, in such cases;
although, the appointment of the officer was by the: President and Senate.

The early opinions of the Attorneys General were to the same effect.
See 4 Op. Atty. Gen. 1; 4 Op. Atty. Gen. 603; 5 Op. Atty. Gen. 288,
290; 6 p. Atty.- Gen. 4.

Some questions relating to the removal power were not finally
settled until recent years.- It has been recognized that Congress can
prescribe general rules for the-appointment and- removal of "inferior
officers."' United States v. Perkins, 116 - -S 483. This reflects the
provision of -Article II of the Constitution that "Congress m'ay by
law vest-he appointment of suh inferior officers, as they think
proper, in, the President alone, in th -Courts of Law, or in the Heads
of Departments." - Butin 1926 the Supreme Court held that Congress
could not even by general rules limit the President's power of re-

- moval of executive officers appointed with the consent of the Senate.
myers v.. United Stdtes, 272 U. S.- 52. - In 1935, in Humphrey'8
Executor v. Urtited States, 95 U. . 602, the Court held that such
general limitations could be imposed upon the removalo off cers who
had legislative-or judicial; duties to perform and who were not "purely
executive."- 1

These cases were concerned merely with the power of the Congress
to limit the executive power of removal. It is entirely clear that the
Congress has no power to director require the, removal of any officer

-.Neither the Perkins nor the Humphrey's case applies to the Governor of Puerto Rico,
- since he is appointed -with the, consent- o the Senate and since his duties are purelyexecutive. - - - -
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in the executive branch. Chief Justice Taft, writing for the Court in
M ers v. UnAited'States, said (272 1J. S. at 122)

* * *. in the nature of things the defects in ability or intelligence or loyalty
. ' the administration of the laws of one who has served as an officer under
the President, are'facts as to which the President, or his trusted subordinates,
must be better informed than the Senate, and the power to remove him may,
therefore, be regarded as confined, for very sound and practical reasons, to.
the governmental authority which has administrative control.: The power of
removal is incident to the power of appointment, not to the.power of advising
and consenting to appointment, and when the grant of the executive power is
enforced by the express mandate' to take care that the laws be faithfully
:executed, it emphasizes the necessity for including within the executive power
as conferred the exclusive power of removaL '

After explaining that the Perkins case dealt with the exception of
'inferior officers," the Chief Justice added (272 U. S. at 161);

* * * But the 'Court never has held, nor reasonably could hold, although.it
is argued to the contrary on behaif of the appellant, that the excepting clause
enables Congress to draw to itself, or to either branch of it, the power to
remove or, the right to participate in the exercise of that power. To do this
would be to go beyond the words and implications of that clause' and to' infringe
the constitutional principle of the separation of governmental powers.

]fftsrpplrey's case, in limiting' the Myers decision to purely executive
officers, strengthened rather than limited the decision 'of Chief Justice
Taft so far as it stated that the legislative branch could not require
-the removal of executive officers of any nature. Justice Sutherland in
Hu : 2m phrey's case said (295.U. S. at 629-630):

* * three general departments of government entirely free from the control
* or coercive influence, direct or indirect, of either of. the others, has often been
'stressed and is hardly open to serious question. So much, is implied in the
Very' fact of the separation of the powers of these departments by the Consti-
tuion S-and in the rule which recognizes their essential co-equality. The sound

: ,application of a principle that makes one master in his own house precludes him
from imposing his control in the house of another who is master there. * * *

It is then, entirely clear, that the Constitution i separating the
executive and legislative powers of the Government, forbids a le'gis-
lative removal of an executive officer.2

'- 2. Even if 'there were some legislative power to require tlle remov al
of executive' officers generally, it, could not constitutionaly be exer-
cised in this manner. The constitutional prohibition against bills 'of
attainder (sec. 9 of Article I) and the requirements of' elementary

-'fair-play found in the due process clause (Amend.' V) unite to con-
deiin legislation such as here proposed.

3~ The text writers unanimously agree. Rottschaefer, Constitutional Law (1939) p. 408:;
iWilloughby, Constitutional Law (1929), IL, pp. 1510, 1512, 1524; Corwin, The President
(1940), p. 95; Cushman, The Independent Regulatory Commissions (1941), p. 675.
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In Cummings v. Missouri, 4 Wall. 277, 323, the Supreme Court gave
the classic definition of the bill of attainder which is prohibited by
the Constitution. It said:'

A bill of attainder is a legislative act which inflicts punishment without a
judicial trial.

If the punishment be less than death, the act is termed a bill of pains and
penalties. Within the meaning of the Constitution, bills of attainder include
bills of pains and penalties. In these cases the legislative body, in addition to
its legitimate functions, exercises the powers and office of judge; it assumes,
in the language of the text-books, judicial magistracy; it pronounces upon the
guilt of the party, without any of the forms or safeguards of trial; it deter-
mines the sufficiency of the proofs roduced, whether conformable to the rules
of evidence or otherwise; and it fixes the degree of punishment in accordance
with its own notions of the-enormity of the offence.

The Court held the Missouri law to be an: unconstitutional bill of
attainder because it forbade holding public office, serving as a cor-
porate officer, or as trustee, or teaching unless an oath were taken
that the affiant had never been hostile to the United States. In
En parte Garland, 4 Wall. 333, 377, the Court similarly condemned
Federal legislation making such an oath a condition to practice be-
fore the Federal courts. These decisions apply with doubled force
to the proposed bill, which is directed at a specific individual, pre-
sumably because the- Committee thinks there has been some undefined
offense or course of conduct which has occurred in the past.

Much the same constitutional prohibition is found, so far as. con-
cerns legislation of this sort, in the due process clause of the Fifth
Amendment. It is true that H. R. 7505 does not seek to imprison the
Governor of Puerto Rico or to seize his' property. But it is not to
be supposed that the great guarantees of 'the Constitution against
unfair legislative action are meaningless so long as the bill is directed
only at a man's honor and his continuance in office. "The 'Constitu-
tion deals' with substance, not shadows." (Cummings v. Missouri,
4 Wall. at 325.) If a man may not constitutionally be subjected to
a small fine without knowing the charge against him and without an
opportunity to be heard, much' less can he constitutionally be ousted
from official position by legislative action based upon unknown
grounds, and, consummated without notice to the accused or oppor-
tunity to be heard in his own defense.

3. H. R. 7505, it is true, does not in terms undertake to oust from
office the Governor of Puerto Rico. But its condition, that no part
of the authorized appropriation is to be spent "during the service
of the present Governor" is obviously directed to the same end. Its
constitutionality is not saved because 'the vehicle for the legislative
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removal is to be an appropriation act rather than substantive leg-.
islation.

If the Congress is constitutionally forbidden' directly to remove
an officer of the executive branch, it is not to be thought that it can
accomplish the same thing if a measure of indirection'is added. The
Constitution provides an elaborate machinery for the legislative re-
moval of judicial and executive officers, that of impeachment (Art. I,
se6s. 2, 3). The framers of the Constitution contrived many safe-
guards for the removal process, including impeachment by thejhouse,
trial by the Senate on oath or affirmation, and conviction only on two-
thirds vote. It is impossible that they would have supposed: the same
result could be reached by the simple expedient of adding a rider to
an appropriationbill.

The question has been squarely presented, so far as I have found,
in only one case. In Tolerton v. orJon, 236 Mo. 142 (1911), the
Supreme Court of Missouri, held unconstitutional a proviso to an
appropriation act which read:
* * *; Provided, that none* of the money-herein appropriated in this section
shall be available or; paid so long as the present State Game and Fish Commis-
sioner remains in this office or -is in any wise. connected with the office of State
Game and Fish Commissioner, except the salaries and accounts due at. the time
of the approval of this act.

While the court relied upon the State. constitutional prohibition
against "special legislation," it left no doubt what its decision would
have been under other constitutional prohibitions. It said (236 Mo.
at 161-162):
*; * *: In singling out relator from the class of persons,eligible to hold that
office and in making the proviso, apply to and exclude him, only, by imposing
on him a burden not imposed on any other person, the proviso became special
legislation in the most pronounced form. If the Legislature may by a proviso
render an appropriation unavailable so long as the' relator remains in the office
referred to, it necessarily follows that it may- also make it unavailable, so long
as any person of the same political party affiliations as the relator remains In
or may be connected with that office. * * *

The United States Senate, at this very session, has reached the same
conclusion: The Independent Offices Appropriation Act for' 1943, as
it reached the Senate Floor contained the proviso-

Provided, That no part of any appropriation contained in this act shall be
used to pay the compensation of Goodwin Watson.

Six Senators tok'the floor to demand the elimination of the proviso.
They objected that the clause was unconstitutional because it
amounted to a bill of attainder 8 because it was a legislative inter-

risen. Murdock, 88 'Cong. Ree., p. 4000 (May 6, 1942).
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ference with -the executive function,4 and because it deprived Mr.
Watson of£ his office without a trial or hearing;5,it was also opposed
as, for these reasons, reflecting thoroughly bad legislative policy.8

Even the one Senator who undertook to explain the reasons for the
provision said that conditioning an appropriation bill upon the re-
zmoval of an employee' "is not a desirable' procedure."17 The provision
was eliminated on a voice vote8 and. was never restored.

The position of the Senate would apply with redoubled force here.
Watson at least knew the objections which had been raised against
him; the, Governor of Puerto Rico is not informed; either by H. R.
.7505 or by the accompanying report, as to the causefor the amend-
ment. Watson appeared before a Congressional Committee to defend
himself; the -Agriculture Committee has acted without' hearing the
Governor.' The penalty proposed last spring operated only against
Watson; here the Committee undertakes to penalize the two million
residents of Puerto Rico'because it does not like their duly appointed
Governor. -

No principle of our law is more cherished than that which ensures
that no man shall be condemned without a fair triaL No principle
of our'form of government is more basic than that which ensures
that neither the legislature nor the executive shall control the func-
tions of the other. E. R. 7505 in its present form violates both prin-
ciples. It is, in my opinion,. unconstitutional.:

J. A. ALLISON AND MARK L. JOHNSON, SELECTORS,BY TED E.
COLLINS, SUBSTITUTE ATTORNEY IN FACT

Decided December 4, 1942 :

Motion for Rehearing decided August 21, 1948

FOREST LIEU SELECTIONS-EXCHANGE OF LANDS UNDER THE ACTS OiF JUNE 4
1897; JUNE 6, 1900; MARCH: 3,1905; AND SECTION 7 OF TE TAYLOR GRAZING
ACT OF JUNE 28 1934; AS AMENDED BY THE ACT OF JUNE 26 1936-TImBER
CONSERVATION POLICY-LIMITATIONS O OUTSTANDING SUBSTITUTE SELC-
TION RIGHTS. : :-

THE ACT OF: JUNE 4, 1897, A RELIEF ACT-ABUSED; BY TIMBER AND LAND SPECULA-
TORS-TIMBEB FRAUIDS-CONSEZVATION- NEEDS AND POLICIES-REPEAL ACT OF
MARC 3 1905-ITS SAVING PROVISO.

The act of June 4, 1897, though designed to relieve settlers, entrymen and
patentees of lands within national -forest.reserves by permitting exchange

'Sen. Barkley, id., pp. 3997-3998. -

Sen. Danaher, id., p.: 4001 ;Sen. Hill, id., p. 400i; Sen. Mead, id., pp. 4003-4004.
o Sen. Taft, id., pp. 3997-3998; Sen. Hill, rd., p. 4001.
, Sen. McKellar, id., p. 4002.
Bld., p. 4003.
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of such holdings for outside tracts, found its chief beneficiaries in timber
and land speculators and opened the door to gross abuses and frauds in
wholesale exchanges of denuded lands in forest reserves for the most
heavily timbered lands outside. To end the abuses and to conserve the
country's dwindling forest resources, the legislation providing for the ek-
change right was repealed by the act of March ., 1905, entitled "An Act
Prohibiting the selection of timber lands in lieu of lands in forest reserves."
But a saving proviso permitted the completion of pending selections found
valid and the making of other, or substitute, selections in the place of
pending choices found invalid for reasons ot the selector's fault. Appli-
cants herein claim a right of such substitute selection under this proviso.

SoAtE: LATER IMPLE IMENTATION OF NATIONAL CONSERVATION POLICIES-TAYLOR

GRAZING ACT, SECTION 7, AND ExECUTIVE ORDERS OF GENERAL WITHDRAWAL-

LANDS RESERVED FOR' CLASSICATION IN AID OF CONSERvATION AND DEVEL-

OPiENT OF NATURAL RESoTRCRs-SERETARY's AUTHORITY TO RESTORE LANDS

FOR DISPOSAL OR TO REFUSE CLASSIFICATIONS INCOMPATIBLE WITH THE PrU-

POSES OF THE WITHDRAWALS.

Various phases of conservation policy later found new implementation in
the Taylor Grazing Act of June 28, 1934, and the Executive orders of
November 26, 1934, and February 5, 1935. These effected withdrawal of
the public lands in 24 States, reserving them for classification, for deter-
mination of their highestusefulness and for conservation and development
of natural resources. But section 7 of the amending act of June 26, 1936,
gave to the Secretary discretionary authority to restore to the public
domain for disposal such withdrawn lands as in his opinion meet the
prescribed tests and those applicable in the interest of the people and of
conservation of natural resources. eld: Lands selected for satisfaction
of an outstanding substitute forest lieu selection right must meet the
requirements under section 7.

CHARACTER OF LANDS SUBJECT TO SUBSTITUTE SELECTION UNDER THE REPEALER'S

PROVISO AND UNDER SECTION 7.

Where a right to make a substitute selection exists under the saving clause
of the repealer, the lands selected must meet the requirements of the legis-
lation providing for the right, namely, the act of June 4, 1897, as amended
by the act of June 6, 1900, as well as the requirements of section 7 of the
Taylor Act. Held: 1.: That lands selected in satisfaction of an outstand-
ing substitute selection right.must be "vacant surveyed nonmineral public
lands which, are subject to homestead entry * * *" and "proper for
acquisition in satisfaction of any outstanding * * * exchange * * *

rights i * *" 2. That lands which are essentially forest lands, unfit
for grazing,- and so mountainous, rough, rocky and steep that even if
cleared of their timber they would be unfit for agriculture and impossible
of cultivation cannot be classified as suited or subject to homestead entry.
S. That forest lands which have a value for conservation and also a sub-
stantial value for their timber, which; are sought only for their timber
and the disposal of which might mean immediate liquidation of their
portion of this exhaustible natural resource are affected by a public interest
and the Secretary has'no authority to restore them to the public domain
for a disposal in derogation of the purposes of the withdrawal. 4. That
the lands here selected, not being subject to homestead entry and being
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affected by a paramount public interest,, cannot be classified as proper for
acquisition in satisfaction of an outstanding substitute selection right and
cannot be restored to the public domain for disposal as such public lands.
5. That an isolated tract may not be released for a use contrary to the
public interest.

TITLE OF THE REPEALING ACT-EFFrCT ON CHARACTER OF LAND SUBJECT TO SB-
STITUTE SELECTION.

The rpealihg act of March 3, 1905, is entitled "An Act Prohibiting the selec-
tion of timber lands 'in lieu of lands in forest:reserves" but the saving
claus'eis silent as to the character of lands subject to the: substitute selec-
tion permitted.. Whether the title places, an additional limitation on the
substitute selection, restricting it to lands wholly without timber, is not here
decided.

LANDS SUBJECT TO. HOMESTEAD ENTRY-MEANING OF TERM IN LAND DEPARTMENT
PRACTICE AND IN ACT OF JUNE 6, 1900.

Land department practice has regarded the use of lands for farming or for
agriculture in the broad sense as satisfying the: cultivation; requirement
of the homestead law but. has not permitted homestead entry of lands
incapable of being rendered cultivable or usable for such farming, for
example, lands valuable onIy;for their timber. Held: That in the act of
June 6, 1900, the Congress used the 'term "subject to homestead entry"
in the same. way as the land' department.

SECRETARY'S DI5sCRETION-CHARACTER-LImITATIONs--STATUTORY RUILES-PUBLIC
INTEREST.

Despite wide powers in his supervisory' capacity and large discretion under
'section 7 of the Taylor Act the Secretary is bound by the applicable
0 .statutes and may not substitute for their conditions and the public interest
ad hoc criteria 0f his own or an applicant's choosing.

A VALID RIGHT OF SUBSTITUTE SELECTION RECOGNIZED AS A PROPERTY RIGHT-
WHEN TO BE SATISFIED.

The' Department recognizes a valid right of selection or. of substitute selection
as a property right and will permit its satisfaction when the reason for
the echange continues to exist and when the proper parties comply with
the requirements. To, refuse approval of a particular selection because
it .does not meet the legal requirements' is neither to repudiate nor to
destroy the right. There are no equities to be considered when a selector,
disregarding the rules, fails to perform the selection requirements within
the period reasonable in the circumstances of his case.

TREATMENT OF RIGHT AS SCRIP RISKS DEFEAT BY INTERIM CHANES-LACHES-
No CLAIM AGAINST GOVERNMENT.

0 Onettreating a. right of substitute selection as slcrip and delaying its exercise
will not be heard to complain if his right is defeated by- interim changes
in forest reserve boundaries or in the governing law. Nor will one failing
to apply for restoration of his relinquished base be heard to urge that
Government possession of the title for 40 years places any obligation on
.the Government to grant a particular substitute. selection.
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d- A sistX A.. 
CHAPMAN, Assistant Secretary.;

:This is an appeal from a decision made by the Acting' Assistant
Commissioner of the General Land Offlce on December 19, 1940, re-
jecting an application for a forest lieu selection under the, acts of
June 4, 1897 (30 Stat. 36), June 6, 1900 (31 Stat. 614), and March
3, 1905 (33 Stat. 264). The application was filed on May 3 1939,
by Ted E.' Collins as substitute attorney in fact for J. A. Allison
and Mark L. Johnson, the latter as trustee of the estate of Robert
R. Selway. With it was a petition for the classification of the land
under section 7 of the Taylor Grazing Act of June 28, 1934 (48 Stat.
1272), as amended by the act of June 26, 1936' (49 Stat. 1976, 43
U. S. C. 31Sf).

The application has been made; to satisfy a right of reselection
accruing under the proviso of the- act of March 3,- 1905 (33 Stat.
1264). The. original selection, No. 2826, Sundance 04956,. filed July
30,. 1900,' and still pending on March 3, 1905, was canceled on June
29, 1920 because the parties in interest had failed to file a coal waiver.
By decision of August 8, 1930, promulgated by, letter of August 29,
l93Oi the Department held that this cancelation was not: the fault
of the selector, F.' A. Hyde and Company, and allowed J. A. Allison
and Mark, L. Johnson, trustee, of Robert R. Selway, the transferees
of the selected lands, to make reselection in their own names.

On September 2,,1930, and October 10, 1930, Allison and Johnson,
respectively, executed powers of attorney appointing Jeremiah Col-
lins to exercise the right of reselection and to appoint substitute
attorneys. On December 26, 1930, Jeremiah Collins' executed a
similar power appointing Ed Leigh McMillan of Brewton, Alabama,
his attorney in the premises; and on April 1, 1939, said'McMillan
executed a similar power appointing Ted E. Collins his substitute to
select. '

On May 3, 1939, Ted E. Collins filed the instant application, seek-
ing to exchange "80 acres of base land within the Sierra National
Forest in T. 16 S., R. 31 E., M. D. M., Ccdiforni6, Sec. .36, E. ' W1/4,
for 80 acres in Idaho in T. 40 N., R. 3 E., B. M., Idaho, Sec. 4, SEi/ 4

SW1/4, Sec. 25, SE1/4 NEl/ 4 .
Appellant's petition for, classifications was as follows:
There are a few small creeks: fed by springs on the land herein applied for,

but the same have. no value for agricultural o grazing purposes because the
landis nonagricultural, a steep hill side near the top of a divide;- and contains
a growth of white pine, larch,, red fir, white fir 'and cedar timber; and because
of the heavy growth of timber it never has 1been used for grazing or agricul-
,tural purposes and is not suitable for such purposes; in fact it is chiefly

1Sundance 04956, A. 14957.
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valuable for timber and title. to' the land is sought for this purpose. There are
no' improvemehts of any kind on said land The land is not now and never

has been occupied by any person.
No part of said land is irrigated:or.:nder constructed- or proposed irrigation

ditches or canals; said land, because of its mountainous character, cannot be
irrigated at a reasonable cost or to profitable advantage.

The application accompanying this affidavit is being made for and on behalf
of the Potlatch Forests, Inc.,- of Lewiston, Idaho, who is now' the owner of
-all contiguous 2 adjoining that therein applied for,' which are valuable
for timber, and title to this -land is sought in connection'with the regular timber
operations of said company..

According to the decision of the General L and Office, the DiVision
of Investigations reported these tracts to be steep, timberedilands
high up on divides-in the-Clearwater River watershed, tough, brushy
and unfit:S for grazing; with no indications of salines, coals or other
minerals;and a cruise by Potlatch Forests, Inc., which is interested
in:--nearbt lands, had estimated the tracts to contain 300,000 feet
of white pine and -575,000 feet of mixed- cedar, fir and larch. The
decision also: stated, that the! -State Forester at Boise, Idaho, was
recommending the- State's lieu selection of these lands for incorpora-
tion of them -in the pro'posed State forest- in this areas - In all the
circumstances, the Commissioner, without further specification, con-

- sidered the application contrary to the public interest and on De-
cember 19', 1940, held it 'for rejection,-subject to-the- usual right of
appeal. -

On.- January 27, 1941,-within the appeal period, applicant -filed
an appeal. He also stated that within a short period brief and
argument supported' by affidavits would be filed in- support-of the
appeal. But no such papers have been received. Appellant specified
as error-
1. That the Commissioner erred in not relassifying thee land applied, for
under Section of the Act of June 28, 1934 (48. Stat. 1269), as amended by
the Act of June-26, 1936. (49 Stat. 1976),. and holding that the acquisition of
said land by the selector in the interest of the Potlatch Forests, Inc., "would
not be in the public interest."
2. - It was error not to give due consideration to the fact that the tracts applied
for under this application: are; isolated 'and disconnected and even though they
contain a considerable stand of timber, are of little use and value to any
:.person: other than the adjoining land owner.

On December 10, 1941, the Commissioner received from the State
-Forester of Idaho a letter dated Deceinber 6 941. - - This said that
the State was not opposed to the application of May 3, 1939, for lieu

: - selection of these lands; . and, in. effect, - that the -State's previous

An inaccurate statement.
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interest in these lands had ceased because of the failure of passage
of a certain land exchange law upon which the State's interest, had
been based. In mentioning "the application of May 3, .1939," the
State Forester was probably referringkto the Collins application.
His statements did not induce any change in the Commissioner's
decision.

The Department does not find in the specifications of error, the*
first of which is too general to be accepted under the Rules of Prac-
tice, or in the cessation of the State Forester's 'interest in these lands
or in the two together any ground for disturbing the Commissioner's
decision that to approve this selection would, be contrary to the
public interest..

The forest' lieulegislation3 under which the right' here in question
originated was repealed in '1905 'because 'it had not operated in the
public interest. It had been designed to relieve actual settlers, entry-
men and patentees whose lands had become or in future might become
included within forest reserves by permitting such persons to ex-
change their imprisoned lands for tracts outside the reserves.4' : But,
as it transpired, the principal beneficiaries of the legislation were' not
those persons but were the owners of railroad and State school lands,5
who in most cases had purchased such; lands for use as base in lieu
selections. In practice therefore the lieu. acts opened the door to
wholesale exchanges of reserve lands which had been denuded: of
their timber and were therefore of comparatively little worth. for the
most heavily timbered andl valuable Government lands situate any-
where outside the reserves. They also led to the notorious California
and Oregon timberland frauds, which culminated; in numerous
convictions: of both high and low. :

Exposure of the large-scale, systematic abuse of the lieu selection
right demonstrated the urgent need, for new policies and new meas-
ures for protection of the Nation's timber There had been such
improvident destruction of the forests in so many areas that the
remaining timber supply must be husbanded to meet the growing
demands.:of a developing country.7' The Congress first considered
merely restricting the existing lieu' right to nontimbered lands, then

5 Act of. June 4, 1897 (30 Stat. 36); act of June 6, 1900 (31 Stat. 614) ; March 3,
1901 (31 Stat. 1037) ; March 3, 1905 (33 Stat. 1264).

'F. A. Hyde, 28 L. D. 284, 288-9.
6 H. R. Report No. 445, Jan. 21, 1904, 58th Cong., 2d sess., accompanying H. R. 4866;

and appending a Report of the Commissioner of the General Land Office to the Secretary.
' See Looters of the Public Domain by S.' A. D. Puter and Horace Stevens, 'Portland,

Oregon, .1908, Portland Printing House Publishers.
T See reports and recommendations by President Theodore Roosevelt's Public Lands

Commission, submitted to the Senate on March 7, 1904, February 13 and March 2, 1905,
Senate Document 189, 58th Congress, 3d session.
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decided to extinguish the right altogether. But it entitled its repeal
act of March 3, 1905 (33 Stat. 1264), "An Act Prohibiting the
selection of timber lands in lieu of lands in forest reserves."8 - The
repeal act protected contracts already made. Further, as to selections
pending at repeal, it permitted patent of those later found valid,
while in lieu of those later held invalid for no fault of the selector
it permitted entirely new selections.

This saving clause as to new selections is not explicit as to the
character of the lands to be reselected and raises some doubt as to
whether it intended simply to continue the existing restrictions on
the lieu right or to add to them an additional limitation restricting
the reselection to nontimbered lands. Certainly to allow an offeree
again to select timber lands would be to sanction the very practice
which the repeal legislation was designed to end and prohibit. More-
over, it must be noted that the saving clause constitutes no new offer
of exchange; and also that the title of the act looks to the future
and must be without direct meaning unless it be construed to apply
to the only selections permitted under the repeal, namely, new selec-
tions in lieu of' those prior selections pending at repeal but later
found invalid for no fault of the selector.

It is unnecessary however to argue this question now. For even
if it be held that a reselection of. timber lands was legalized by the
terms of the 1905 act, for whatever reasons, in despite of the timber
conservation policy motivating the repeal, such a reselection may
lawfully be rejected today if found contrary to the present day'.
conservation policy as implemented by the Taylor Grazing Act and
the general withdrawal orders issued in aid of it."

The Executive order of November 26, 1934, withdrew% all public
lands in Idaho and eleven other States from all forms of entry
pending the Secretary's determination of their highest 'usefulness
and reserved them for his classification of them in furtherance of
conservation and development of natural resources and of the several
specific purposes of the Taylor Gazing Act. Section 7 of that act

8 The act provided as follows: "5 * e That the Acts of June fourth, eighteen
hundred and ninety-seven, June sixth, nineteen hundred, -and March third, nineteen
hundred and one,' are hereby repealed so far as they provide for the relinquishment, selec-
tion, and patenting of lands in lieu of tracts covered by an unperfected bona fide claim
or patent, within a forest reserve, but the validity of contracts entered into by the See-
retary of the Interior prior to the passage of this Act shall not be impaired: Provided,
That' selections heretofore made in lien of lands relinquished to the United States may be
perfected and patents issue therefor the same as though this Act had not been passed,
and if for any reason not the fault of the party makipg the same any pending selection
is held invalid another selection for a like quantity of land may be made in lieu thereof."'

The'act of June 28, 1934 (48 Stat. 1269), as amended by the act of June 26, 1936 (49
Stat. 1976) ; Executive Order No. 6910 of November 26, 1934, and Executive Order No.
6964 of February 5, 1935.

692959-48-21
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authorizes the Secretary in his discretion to lift the reservation and
* restore -lands to the public domain for disposal in accordance with

his classification of them under applicable public land laws,: such
aket of classification to -be performed either upon the Secretary's own
initiative or upon the petition of an applicant. In particular, the
Secretary may examine, classify and open to entry, selection or
location withdrawn lands-

* * * which are more valuable or suitable for the production of agricul-
tural crops than for the production of native grasses and forage plants, or more
valuable or suitable for any other use than for the use provided for under this
Act, or proper for acquisition in satisfaction of any outstanding lieu, exchange
or scrip rights or land grant * *

Implicitly under this section the Secretary has a duty to maintain
the reservation and refuse a classification which he deems unsuitable
or improper or in derogation of the purposes for which the lands
have been reserved.

As to the instant application, the lands here selected and applied
for are not "proper" for acquisition in, satisfaction of the forest lieu
right of reselection above described. In the first place they do not
meet the requirements of the acts creating the forest lieu selection
rights."' By the act of June 6, 1900 (31 Stat. 614), forest lieu
selections were to be confined to "vacant surveyed nonmineral public
lands which are subject to homestead entry not exceeding in area
the tract covered * * * by the base surrendered. The lands here
selected are not "public lands subject to homestead entry" but, as
has been seen, are withdrawn, reserved lands. They may be restored
to the public domain and may again become subject to homestead
entry but only if they shall be classified by the Secretary as suitable
for such entry. In fact, however, the lands here involved cannot
be so classified. They are essentially forest lands, utterly unfit for
grazing, valuable only for their timber, as appellant's own petition
concedes, and wanted only for timber exploitation. In addition they
have been found to be mountainous, rough, rocky and steep. Hence,
even if cleared of their timber they would be unfit for agriculture
and impossible of cultivation. Such lands are not suitable for home-
stead entryl' and if application for homestead entry of them were-

: Whenever by act of the Congress provis ion is made for disposal of portions of public
lands of a designated class and character, selection or entry thereof under such act cannot
lawfully be permitted until the lands sought to be acquired are shown to be of the class
and character subject to disposal thereunder. Kern Oil Co. et al. 'v. Clarke (On Review,
1902), 31 L. D. 288..

7' Winnnghloff v. Ryan, 40 L. D. 342 (1912), and cases cited. See also question 4 on
Form 4-480 "Report of Fraudulent Claim or Entry." United States . Northern PaoitlM
Raiisalwy Co., 311 U. S. 317, 362, 364.
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to be made, the Secretary would: be obliged to refuse to. classify
them as subject thereto.

In the second place, to permit selection of these tracts believed
valuable only for their timber and having a very substantial esti-
mated value might mean the immediate and complete liquidation of
this part of- an exhaustible resource in. which the whole people have
a vital and paramount interest as concerns both conservation and
forest values. Against a use of these lands so contrary to the public
interest the Government has no guarantee or protection under the
statute. The Secretary, having no authority to restore these lands
for a disposal potentially in such derogation of the conservation aims
of the Taylor Act and of the withdrawal order, is under a duty to
maintain the reservation.

Appellant asserts that the tracts sought are isolated and discon-
nected and as such are of no value to the Government and should be
disposed of. Only the 40-acre tract in Sec. 25 is an isolated tract.
But even if both tracts sought were isolated, appellant's argument
could have no weight. The Secretary has no authority to release
even an isolated tract for a use which patently might injure the
interest of the whole people.,

The decision is
Aprirmed.

MOTION FOR REHEARING

Ted E. Collins, substitute attorney in fact for J. A. Allison and
Mark L. Johnson, selectors, has moved for a rehearing of the decision
of December 4, 1942, in the matter of. Coeur d'Alene 013862, an
application to make a forest lieu selection under the acts of June 4,
1897 (30 Stat. 36), June 6, 1900 (31 Stat. 614), and March 3, 1905
(33 Stat. 1264).

Therein the Department affirmed- the decision by the Commissioner
of the General Land Office denying favorable action on the petition
for classification and holding for rejection the selection of 80 acres
in Idaho described as follows: T. 40 N., R. 3 E., B. M., Sec. 4,
SE1/4 SW1/4 ; Sec. 25, SE1/4 NE1/4 , in -exchange for 80 acres of base
land within the Sierra National Forest in California described as
follows: T. 16 S., R. 31 E., M. D. M., Sec. 36, E1/2 W/4.

- The Department based its decision on the finding that the lands
selected were not proper for acquisition in satisfaction of an out-
standing lieu right as required by section 7 of the amended Taylor
Grazing Act. This was because upon examination they were found
not to be of the class and character subject to disposal under the
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legislation creating the right' and because they were 'affected by a
public interest. Being essentially forest lands, valuable only for
their timber and so mountainous, rough, rocky and steep that even
if cleared they would be impossible of cultivation and unfit for any
agricultural use, they were not subject to homestead entry. Further,
in the absence of any statutory controls, alienation of them might
mean immediate and complete'liquidation of their part of an exhaust-
ible resource in derogation of the conservation aims of the Taylor
Act and of the withdrawal order of November 26, 1931, issued in
aid thereof..

Appellant's attorney has assigned several specifications of error
and in his motion has made brief comments thereon but he has filed
no formal brief and argument. His basic contention seems to be
that the departmental decision gave a new and erroneous construc-
tion to the provision of the act of June 6, 1900 (31 Stat. 614), con-
fining selections to "vacant surveyed nonmineral public lands which
are subject to homestead entry." It was error, he says, to hold that
"lands valuable for timber" could not be classified as "subject to
homestead entry" and as meeting the 1900 requirements. He asserts
that the clause "subject to homestead entry" meant-

* * lands on which there was no prior occupation, which were nonmin-
eral and on which a homestead entry could be made even though the home-
steader did not or could not raise agricultural crops.

He further says that the Department has nany times decided that-
* * * a homesteader who makes an entry In good faith and resides thereon

for the period specified in the law may devote his lands to any useful purpose.

*Appellant's contention shows a misapprehension of the holding
of the 1942 decision and is incomplete and in part inaccurate as
to homestead law and land department practice thereunder. The
purpose of the homestead law was to give homes and to promote
resident, agricultural holdings upon the public lands. To that end
the law required residence, improvement and cltivation as proof of
the establishment of an actual agricultural home. However, under
the administrative practice which developed in the General Land
Office it came to be considered that use of the land for farming,
or agriculture in its broad sense, whether the planting and harvesting
of crops, the growing of hay or the raising of cattle, horses, hogs,
etc., would answer-the requirement as to cultivation. Hence, lands
suitable for a farming, or agricultural, use were considered subject
to homestead entry but lands of a character not adapted to any such

KJern Oil Co., et aL. v. Clarke (On Review, 1902), 31 L. D. 288. Instructions of March
6, 1900, 29 L. D. 78, 580, par. 3; Instructions of March 19, 1901, 30 L. D. 538.

236
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use were not so subject.2 Similarly, lands subject to homestead
entry under land department practice were agricultural lands in the
sense described.

Accordingly,' as to timbered lands, the fact that land was covered
with timber,. even valuable timber, did not exclude it. from home-
stead entry if removal of the timber would render the land suitable
for some agricultural or farTming use. But heavily timbered land
of such character otherwise3 that it would be unfit for, cultivation
or for any' agricultural use even if cleared of its timber and therefore
would be valuable only for its timber was not sbject to homestead
entry. 4 This rule was retained in the administration of the Three-
Year Homestead Law of June 6, 1912 (37 Stat. 123). In certain
circumstances this act permitted reduction of the area required to
be cultivated. As to this in connection with tinibered lands the
Secretary instructed the Commnissioner of the General Land Office
in part as follows-:

No reduction in area of cultivation will be permitted on account of expense
in removing the standing tinber from te land. If lands are so heavily tim-
bered that the entryinan can not reasonably lear and cultivate the area pre-
scribed by the statute, such entries will be considered speculative and not made
in good faith for the purpose of obtainin a home. [Italics supplied.]

In 1940 when the Supreme Court in nited •tates v. Northern
Paciflc Ry. Co., 311 U. S. 317, 361-364, was considering What lands
were the "agricultural" lands which the railroad was entitled to
select in lieu of mineral lands lost it adopted and made the basis
of its decision the land office concept of lands subject to' homestead
entry which has just been described. It held that the; agricultural"
land which might be selected was only such land as by land office
practice and public land laws would have been available to indi-
viduals for clearing and; subsequent cultivation or for grazing or
for any other purpose commonly classified by the land office as
coming within the preemption and homestead laws and that such
agricultural. land did not include land valuable solely for timb er.
In developing its conclusion the court said:

Under the administrative practice, although lands containing timber could
be taken for homes in the public land states, a certain portion of the lands

2 J J McCaskill Co. v. U. S., 216 U. . 504, 510; Jaclstin v. Smuelson, 2 L. D. 73;
Charles C. Waters, 3 L. D. 140; George Hathaway, 38 L. D. 33; Davis v. Gibson, 38 L. D.
265; Circular of July 15, 1912, Paragraph (3) "Cultivation," 41 L: D. 103, 104; United
States v. Northern Pacific y. Co., 311 U. S. 317, 361.

3 Mountainous, steep, rough, broken, of poor quality, etc.
4Finley V. Ness, 38 L. D. 394; Winninghoff v. Ryen, 40 L. D. 342.
5hnstructions of September 6, 19is, 42 L. D. 343-4. See also Patton v. Qackeenbush,

35 L. D. 561. I

A A _ 
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- had to be cleared preliminary to cultivation. But, the pre-emptor or home-
steader has not been permitted to take up lands valuable only for timber or
for stone or for some other use, which could not be rendered cultivable or
usable in a broad sense for farming, by clearing or other work done there-
on. * * * [Italics supplied.)

Such were the requirements and the practice under the homestead
law. Hence when by the act of June 6, 1900, the Congress required
forest lieu selections to be lands "subject to homestead entry" it is
only reasonable to suppose that the Congress had in mind the type of
lands which the land department regarded as subject to homestead
entry, namely, lands which were adapted to the purpose of the home-
stead law, lands which could be lived upon, improved and ctiv ated
or-put to some one of the farming uses which land department prac-
tice was accepting as the equivalent of cultivation. It would be un-
reasonable to suppose that the Congress intended to permit selection
of unusable mountain lands which land department practice excluded
from homestead entry, timbered lands which were valuable only for
their timber because even if cleared they would remain unfit for any
cultivation or for any agricultural use accepted in lieu thereof. It
would be impossible for a settler-selector in good faith- to prove a
farming use of such lands and absurd and unjust for the Congress or
the land department to encourage him to make the attempt.

These conclusions are seen to be inescapable when one recalls that
the forest lieu legislation extended the right of exchange not only to
offers of lands in forest reserves but to forest reserve settlers under
the homestead law who held unperfected claims not covered by patent
certificate and who would still have to earn their land. There is no
reason to believe that the term "subject to homestead entry" was to
mean one kind of land for owners and another kind for settlers. The
regulations made clear what kind of land settlers must select. Selec'
tions in lieu of unpatented claims were required to conform to the
homestead aw. Selectors who had resided upon, improved and culti-

* vated the relinquished unperfected claim for only part of the period
required by law to earn a patent thereto vere required to establish
and maintain a residence on the land selected and to improve and
cultivate it for the balance of the statutory period."

It is also to be, recalled that lands which were formerly embraced
in the Fort Assinniboine Military Reservation and which by the act of
April 18, 1896 (29 Stat. 95), were opened to the operation of several
public land laws, among them the homestead law, in order to promote
development of their resources thereunder were in 1905 held subject
also to selection under the subsequently enacted forest lieu selection

6Instructions of Julyl 7, 190f, 31 L. D. 372, 376, paragraphs 28, 29 and 30.
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laws of 1897 and 1900. Basic to the decision was in, part the reason-
ing that the abandoned reservation lands as lands subject to home-
stead entry met the requirement of the 1900 lieu law and that develop-
ment of their resources by residence, improvement and cultivation
could follow as well from selection under the forest lieu legislation
as from entry under the homestead law.7

It is clear therefore that the decision of December 4, 1942, gave no
new construction to the term "subject to homestead entry." Like the
Supreme Court case cited, the Department adopted and applied the
long-standing land office definition of the term. Finding the selected
lands valuable only for their timber, it held them not subject to home-
stead entry. It is not clear why appellant should have misquoted the
decision on this point and taken no account of the complete rule as to
timber lands or the explanation of it in the cases cited in footnote 11 of
the decision.

Nor is it apparent -why he should have asserted that the decision
"disregarded" section 7 of the Taylor Grazing Act. To determine
whether the selected lands were "proper" for this disposal the Depart-
ment made two inquiries. It asked whether the selected lands met
the criteria set by the statute creating the lieu right herein asserted
and it asked whether- disposal of them would be compatible with the
conservation purposes for which they had been withdrawn. On
neither count did it find the lands "proper" for this alienation. They
were not subject to homestead entry. They were affected by a para-
mount public interest. They had been withdrawn by the Executive
order of November 26, 1934, in aid of a comprehensive land program
for the conservation and development of natural resources. Their one
value, which was substantial, was in their timber, an exhaustible re-
source. In the absence of statutory powers- enabling him to prevent
liquidation of this resource after alienation of the land producing it,
the Secretary found it a duty-to maintain the reservation pending
development of the conservation program. By these inquiries and
findings therefore the Department, far from disregarding section 7,
gave both content and effect to it and to the conditions which it makes
precedent to classification and restoration of lands to the public
domain for selection.,

According to appellant, the decision should have found the logging
and marketing of this timber to be in the public interest'because con-
tributing lumber to the war effort. He says further that whether
timber should be withheld or allowed to be cut and used must depend
upon the facts in each case. Also, in support of his motion, he files

7 Charles Ziegler, 34 L. D. 296. :
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a statement by the Land Agent of Potlatch FOrests, Inc., describing
the company's long-term, selective logging policy and its war produc-
tion record. In essence appellant urges approval of this selection as
true conservation because the selected tracts are largely surrounded
by lands controlled by the company and are in the path of the comn-
pany's operations; because the company's methods are good; and be-
cause 90 percent of its production is going into war needs. Moreover,
it is said the Secretary has discretion to open these lands to this
selection.

It is patent that this argument discards the statutory rules for de-
termining whether a selection should be allowed and would'set up in
their place ad hoe criteria, varying with the whim of the Secretary;
also, that it mistakes the nature of the Secretary's discretion. In fact,
the Secretary is bound by the applicable statutes and may not substi-
tute for their conditions standards of his own or appellant's choosing.
The discretion which section 7 confers on him to examine and classify
lands and to restore or to refuse to restore them to public disposition
is no absolute discretion to be exercised arbitrarily or willfully. It
is instead a sound, impartial discretion guided and controlled not only
by - due regard for the facts in a particular case, among them those
bearing on the public interest, but by a punctilious respect for the
established principles of law applicable thereto.

In this case the tests to be met are those laid down in section 7 of
the Taylor Grazing Act as amended and in the forest lieu laws. They
concern nothing but the status and character of the lands selected and
the compatibility of the proposed alienation with the purposes of the
Executive withdrawal mentioned; Insofar as the Department knows,
there is no provision in the War Powers Acts or in any other legis-
lation Which would authorize the President, or his executive rep-
resentative, the Secretary of the Interior, to consider the instant
selection with reference either to the war or to the qualifications of
appellant's transferee, a stranger to the record, despite the importance
of both those factors, instead of with reference to the classification
specifications by the statutes mentioned.

Appellant charges the Department with error in failing to find-
:*e0 * * that this forest lieu selection right is a property right valid under

the applicable acts of. Congress and subject to satisfaction and location on lands
of: the character and in the situation found in this particular case.

Te says that the language and 'intent of the law and the long con-
tinued practice of the Interior Department have established a rule
of property which requires the Secretary to permit satisfaction of this
right. The character of the lands here sought and their ineligibility
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for this selection have already been discussed. As for the right of
selection, to refuse approval of a particular selection because it does
not meet legal requirements is neither to repudiate nor to destroy the
right sought to be exercised. The Department has always regarded
a valid right of selection as a property rigit and continues to permit
its satisfaction when the proper parties, complying with the regula-
tions, exercise it with reference to lands which, whether base or
selected, meet the conditions of the statutes and the regulations and
which if reserved may be restored to selection without'injury to para-
mount public interest.

This, is not however to say that the Department will permit an-
exchange to be effected when the reason for an exchange no longer
exists. Forest reserve boundaries continue to be changed. Base lands
may be excluded therefrom. The reselection right is subject to such
changes and may be defeated by them. There are no equities to be
considered in the case of a selector who in disregard of the rules fails
to perform the selection requirements within theperiod reasonable in
the circumstances of his case. He who delays assertion of his right
risks its entire loss.

Appellant points out that the United States has had the title and
the use of the base lands herein for more than 40 years. He implies
that this fact should incline the Department to allow this selection.
There is no, obligation on the Government in such premises. In
this: case because of adverse proceedings against the owner of the
base lands the original selection was pending until 1920. Then it was
canceled. Under the relief act of September 22, 1922 (42 Stat. 1017),
the grantor had five years from that date in which to recover his
relinquished lands. He chose not to act. Later under the act of
April 28, 1930, ch. 219, sec. 6 (46 Stat. 257, 43 U. S. C. sec. 872),
it was open to him or his attorney-in-fact to apply to the Comnis-
sioner of the General Land Office for a quitclaim deed of; the base
land and this privilege has continued to exist. Instead of availing
themselves of it, they have elected not only in their private dealings
but in their motion papers as well to treat as "scrip" the exchange
right which the Department has consistently refused8 to regard as
scrip and, contrary to 'the rules and decisions of the Department,-to
delay the making of a selection for nine years, risking defeat of their
alleged right by changes in both the reserve boundaries and the gov-

sJolbwLK. McCornack, 32 L. D..578; eorge L. Ramsey, decision of December 26, 1942,
kifra, pp. 283-284, and cases cited; also decision of August 21, 1943, infra, pp. 294-296.
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erning lawv.9 Selectors in such :case will not be heard to complain
against the Government because of adverse consequences made
possible by their, own course.

The Department's consideration of the appeal and of the motion
for rehearing in this case is without' prejudice to the Department's
right to inquire into the validity of the 'right of reselection here
sought to be exercised.

The motion is
Denied.

REX BAKER
Decided Decevmber 4, 1942

PUBLIC LANDS-WATEBs-ACCtETION-ACT or AuGUST 7, 1846.

According to the plat of survey of 1845 two tracts of public land in Arkansas
had for their east boundary the west bank of the, Mississippi River., Be-
tween 1843 and 1880 the waters of the river gradually eroded and sub-
merged all of the land within the tracts and land to the west thereof and
the main channel of the river ran west of the tracts, but following this:
submergence, land In the form of a sand bar reappeared within the bound-
aries and to the full extent of the tracts, the reappearance being caused
by the westerly recession of the waters and by accretion to private land

* in Tennessee which in 1880 had attained an elevation of from 5 to 10 feet
above the river. By an avulsive change in the course of the river in 1912,
the main channel of the -river ran southeast of the land. The boundary
of the Mississippi River between Arkansas and Tennessee was fixed by
the Supreme Court on June 3, 1940. A supplemental survey by the General
Land. Office disclosed that but 2.02 acres: of one of the tracts were in

: Arkansas, the remainder of the two tracts being in Tennessee. In April
1934 homestead entry was allowed for the two tracts according to the
original plat of survey, which subsequently to the filing of supplemental
plat of survey was reduced to the 2.02 acres remaining in Arkansas.

Held: (1) -That the reappearance of the land was the result of gradual
accretion to the land in Tennessee before the- avulsive change -in the river
channel and the avulsion was not the cause of its reappearance. (2)

-That when the land became a part of the bed of the Mississippi River,
the title thereto became vested in. the State or States within whose
boundaries it was situated, and upon its reappearance, the title to the
land was governed by the State law. (3) That neither the laws of Ar-
kansas nor Tennessee, as interpreted by its highest court, afford sufficient
basis- for holding that the reappeared land became the property of the

:United States, and if the Department should so hold, its holding would

O Had section 7 of the Taylor Grazing Act not been amended by the act of June 26,
1936 (49 Stat. 1976), all outstanding forest lieu selection rights would have been sus-
pended indefinitely,-until revocation of the withdrawalorder of February 5, 1935. Under
the amendment the right may be satisfied if the conditions be met and the public interest
permit.
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not bind an adverse claimant. (4) That considering the act of August 7,
1846 (9 Stat. 66), ceding to Tennessee the public land south of the Con-
gressional Reservation Line and the legislative history of the act, it is

* believed to, have been the intent and purpose of Congress, in order to
settle all controversy with the State and to rid the Federal Government
of all administration -of the remnants of public lands in the State, to
divest itself of all ownership and jurisdiction over the public lands in
Tennessee at once and forever, and though the act of cession at the time
of its enactment passed the; title only to the land ceded by North Carolina,
it seems improbable that it was the intention that the United States was
to retain its ownership and apply its system of disposition under the public
land laws to such small fragments of public lands in Arkansas that were
washed away by gradual changes in the channel of the river, but subse-
quently reappeared in the State of Tennessee. (5) That it had not been
satisfactorily shown that either the lands in Arkansas or Tennessee are
public lands subject to disposition under' the public land laws, and there
was no sufficient reason for surveying any part, of them as such.

CHAPMAN, Assistant Secretary:
The homestead application of Rex Baker; G. L. 0. 04744, was

allowed April 18, 1934, for fractional SW'/4 Sec. 26 and fractional
NW1/4 Sec. 35, T. 14 N., R. 12 E., th' P.; M., Arkansas, according to
the original plat of survey of said township and range approved
October 27, 1845..

Baker submitted final proof on the entry June 15, 1937, but action
was suspended pending a field investigation and a determination'by
the Supreme Court as to the boundary line between Arkansas -and
Tennessee in a suit then pending between those two States, the'Com-
missioner of the General Land -Office taking the position that if
the land or any part thereof was 'within the boundaries of the State
of Tennessee, such land was not subject to disposal under the public
land laws (letters to Senator- Caraway dated June 13, 1938, and
December 6, 1940). The Supreme Court confirmed the report of
the master fixing the location of the boundary between the two States
(Arkansas v. Tennessee, 310 U. S. 563, 572, June 3, 1940). That
part of the boundary affecting the land in question was that part
'fixed pursuant to a stipulation'between the arties, but no conne
tions being given in a description of the stipulated boundary to
corners of the public land surveys, a survey was directed to determine
the position of the stipulated boundary -with reference to 'such sur-
veys (letter "E" G. L. 0O. December 6, 1940).' The survey was made
in April 1941 and plat thereof accepted August 8, 1941. This plat
discloses that all of the land but 2.02 acres in the extreme northwest
portion of the SW1/4 Sec. 26 is within the State of Tennessee. The
investigating special agent reported that the Anderson-Tully Lumber
Company claimed the land as being in the State of Tennessee and



244 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [58 I. D.

had caused Baker to be ousted from the premises and had destroyed
his improvements.

By decision of October 21, 1941, the Commissioner of the General
Land Office adjusted the entry to read Lot 1, Sec. 26, T. 14 N., R.
12 E., 5th P. M., Arkansas, containing 2.02 acres, being that part of
the land then within the State of Arkansas. Baker appealed, con-
tending- that he was entitled to a patent for the whole tract entered
and requested a hearing as to all matters of law and fact touching
his rights to said homestead entry.

In: support of the appeal, there was filed an affidavit by 0. W.
Gauss. To this affidavit is attached plats or maps as follows:

1. A copy of the original plat of survey of T. 14 N., R. 12 E.,
5th P. M., approved October 27, 1845.

2. Chart No. 14 made under the direction of the Mississippi River
Commission of the survey of the Mississippi River made in 1879-
1880.

3. The current United States Engineer's Quadrangle (Blytheville,
Grid' Zone "C") prepared by the United States Engineers from
aerial reconnaissance and ground work, revised by the Mississippi
River Commission in 1932, 1935 and 1939.

4. Photolithographic copy of the supplemental plat reestablishing
the boundaries of Sec. 26, T. 14 N., R. 12 E., to accommodate the
entry of Rex Baker.

5: A map prepared by Gauss correlating the maps above referred
to and depicting the changes that had taken place in the course of
the Mississippi River since the original survey of the township.

Gauss, among other things, states that he is a civil engineer, and
has been practicing engineering in Arkansas, Tennessee, Mississippi,
and Missouri for 25 years last past and was one of the Commissioners
appointed by the Supreme Court to establish the boundary between
the States of Arkansas and Tennessee in the vicinity of the Forked
Deer Island and the township in question; that-

In 1843-1845 the Fractional SW'4 Section 26, and Frl. NWI4 Section 35,
Tp. 14, N. R. 12 E., bordered on the Mississippi River and lay on the right or
Arkansas side; subsequently, and between 1845 and 1880, the river caved
westwardly, and eroded the Arkansas bank to such an extent that the above
described, lands disappeared as land in place,.and became the bed of the
Mississippi River. During all of this time the main channel of the river was
on the Arkansas side of Forked Deer Island, and generally, against the right
or Arkansas bank. About the year 1912, the river made for itself a new main
channel down the Tennessee side of Forked Deer Island, widening the old
Tennessee chute of that Island, and since that date the main channel has been
on said Tennessee side of the Island. There is now a chute of water flowing
around the Arkansas bank of Forked Deer Island about 500 feet wide, but
all the area to the east and south thereof has been consolidated and joined
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to Forked Deer Island; and the lands embraced the homestead of Rex Baker,
to-wit: The Frl. SW'/4 Sec. 26 and Frl. NW34 Sec. 35, have reappeared as
land in place.

that-
Affiant further states that the official data available shows conclusively

that the lands above described were a part of the bed of the Mississippi River
in 1847; and that said lands were never included in any of the Tennessee
grants touching Forked Deer Island.

Affiant further states that Forked Deer Island is a name applied to both
Islands 26 and 27 and all adjacent territory, the said islands, while originally
distinct and separate, by the action of the river became united as one body
of land, divided only by a Chute known as "Dead Woman" or Willow Chute.
The consolidation of Islands 26 and 27 had been completed as early as 1874,
as shown on the map of the Reconnaissance Survey of Major Charles R. Suter,
Corps of Engineers, U. S. A., made that year.

* At their request the attorneys for the appellant were allowed to
present oral arguments in support of their contentions before the
Acting Assistant Secretary. As the result of certain inquiries made
at that hearing, the appellants have furnished a number of affidavits

- to the effect that at the time of Baker's entry upon the land it was
vacant and unoccupied and' no part thereof was improved or culti-
vated and reaffirming the matters related to the special agent respect-
ing the forcible ouster of Baker from the land and its detention by
the Anderson-Tully Company. Additional argument was also pre-
sented in support of legal ptopositions advanced by the appellant.

The appellant contends that as the land belonged to the United
States at the time of its erosion, under the laws of both Arkansas
and Tennessee upon reappearance of land in place at the locus in quo,
it again became the property of the United States, and regardless
of whether it reformed in the one State or the other, the land was
subject to entry under the public land laws as vacant, unappropriated
public lands of the United States; that the land being in Arkansas
ol August 7, 1846, when Congress passed the act releasing to the
State of Tennessee all the vacant, unappropriated and refuse lands
south of the Congressional Reservation Line, the said act was in-
effectual to release the lands in question' to Tennessee as said act
cannot be construed as prospective in operation.

By direction of the'Department, the appellant served copies of
his showing upon the Anderson-Tully Company and at the invitation
of the Department that company has filed a response. Briefly
stated, the respondent alleges that it and its predecessors in interest
have had open, complete and notorious possession of and paid taxes
on the land for over a hundred years, and that the records of Lauder-
dale County, Tennessee, show a good record title thereto in 'this
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respondent and its predecessor in interest for 142 years. The
respondent admits that it tore down a shack on. the land of trifling
value in 1937, but says that no claim has been made or suit filed
since said date on account of its action.

The respondent contends that excepting the 2.02 acres, the SW¼ -

Sec. 26 and NW1/ Sec. 35 were part of the land of North Carolina
and was granted by legal grant to its predecessors in title; that with
the exception of 2.02 acres, the United States never owned the tracts,
and therefore they were never subject to entry under the homestead
laws; that the boundary line, so far as the same is applicable to
this record, has been the boundary of Arkansas since its admission
to the Union; that -the United States has no authority to issue home-
stead rights upon lands in Tennessee; that there is no proof in the
homestead claim- that the applicant took possession or resided on
the 2.02 acres, and no patent should issue for any part of said
2.02 acres.

From the data supplied by' the appellant, the following conclusions
of fact seem to be warranted: In 1843 when, as the official plat of
survey shows, the township in question was surveyed, the east
boundary of the tracts; in question was the west bank of the Missis-
sippi River. Assuming that the appellants have correctly superim-
posed upon Chart 14 the position of the tracts in question, that chart
indicates that between 1843 and 1879 or 1880 the waters of the
Mississippi River had gradually eroded and submerged all the lands
within the tracts in question and considerable land to the west
thereof and the main channel of the river ran west of the tracts in
question, but following this submergence land in the form of a
sand bar had reappeared within the boundaries and to the full extent
of said tracts; the reappearance being caused by the recession of

'the waters of the river westerly and by accretion to Deer Forked
Island Nos. 26 and 27 in the State of Tennessee. The contour lines
on Chart 14 show that the sand bar had -attained an elevation of at
least 5 to 10 feet above the waters of the river and that cottonwood-
growth extended to the east boundary of the land. The Blytheville
Quadrangle indicates that between 1880 and 1939, the Mississippi
River had changed its course and the main channel was southeast
of the land, following and widening a chute hown on Chart 14,
denominated by Mr. Gauss as the Tennessee Chute; that the land
in question had not built up to any greater elevation, but was partly
intruded by timber growth. For the purposes of this case it will
be assumed that the marked -change in? the course of the river was
owing to an avulsive change in 1912, as alleged by the:'appellant.
The said quadrangle further shows a channel called Canadian Reach
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containing water without an outlet, was farther west of the Arkansas
bank as it existed in 41880, indicating that after. Chart 14 was pre-
pared the river eroded lands farther westerly in Arkansas. The
quadrangle also depicts a curved channel but no stream of water con-
necting with the Canadian Reach and running approximately along
or near the boundary between the States as now established and
through the- extreme northwestern portion of the land in question.
The field notes of supplemental survey- of Sec. 26 describe this as
"Another channel dry except during extreme high water crosses the
fractional section near the- Arkansas-Tennessee boundary" It is
alleged in the supplemental memorandum brief of the appellant that

* the Anderson-Tully Company "claim all of Forked Deer Island and
the land in question, as accretions thereto, notwithstanding the fact
that these lands are separated from their lands by a living stream
of water known as Willow, or Dead Woman's Chute." It will be
noticed Gauss stated that Willow or Dead Woman's Chute divides
Island 26 from Island 27.: There is nothing shown as to the exact
location of this chute or to impel the inference that the progress of
accretion to Forked Deer Island westwardly was prevented by its
existence.

Considering all data available, it seems that the reappearance of.
the land in question was the result of gradual accretion to Forked
Deer Island before the avulsion of 1912 took place and formed a
new channel for the Mississippi River, and that its reappearance
and character as fast land was not substantially affected by such
avulsion.

The original boundary between the Territory of Arkansas and
the State of Tennessee was the middle .of the main channel of navi-
gation of the Mississippi River as it existed when the treaty of peace
between the United States and Great Britain was concluded in
1783, subject to such subsequent changes as occurred through natural
and gradual processes; and when Arkansas was admitted into the
Union on June 15, 1836 ( Stat. 50), its eastern; boundary was fixed.
as the middle of the main channel of that river (Arkansas v. Ten-
nessee, 310 U. S. 563, 565, 567).

The Mississippi River was east of the land in question at the time
of the survey of the township in 1843 and the land was public land
and subject to homestead entry at the date of the filing of the plat
of survey to the extent of the land not then eroded by the river.
The present boundary between the States in so far as it affects the
land in question, is that established by stipulation'.and is evidently
not the original boundary. There is, therefore, no basis in fact for
the contentions of the Anderson-Tully Company that the land was
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part of North Carolina; that they have a good record title thieteeo
for 142 years or that such boundary is the boundary between the'
States when Arkansas was admitted into the Union.

The technical title to the beds of navigable rivers of the United
States is either in the. States in which' the rivers are, situated or in
the owners of the land bordering upon such rivers; whether in one
or the other is-a question of local law. United States v. Chandler-
Dunbar Water Power Co., 229 U. S. 53; Archer v., Greenville. Sand
& Gravel Co., 233 U.' S. 60; Hardin v. Jordan, 140 U. S. 371; Phila-
deiphia Co. v. Stimson, 223 U. S. 605; Arrkansas v. Tennessee, 246
U. S. 158, 175, 176. The observations of the court in the last-cited
case respecting the application of this doctrine have pertinent bearing
here. The court said (pages 175, 176)

How the land that emerges on either side of an interstate boundary stream
shall be disposed of as between public and private ownership is a matter to
be determined according to the law of each State, under the familiar doctrine
that it is for the States to establish for themselves such rules of property as
they deem expedient with respect to the navigable waters within their borders
and the riparian lands adjacent to them. Pollard's Lessee v. Iagan, 3 How.
212, 230; Barney v. Keokuck, 94 U. S. 324, 338; Iardin v. Jordan, 140 U. S.
371, 382; Shively v. Bowlby, 152 U. S. 1, 40, 58; St. Anthony Falls Water Power
Co. v. Water Commaissioners, 168 U. S. 349, 358; Scott v. Lattig, 227 U. S. 229,
242. Thus, Arkansas may limit riparian ownership by the ordinary high-
water mark; (Railway v. Ramsey, 53 Arkansas, 314, 323; Wallace v.- Driver,
61 Arkansas, 429, 435, 436;) and Tennessee, while extending riparian owner-
ship upon navigable streams to ordinary low-vater mark, and reserving as
public the lands constituting the bed below that mark (Elder v. Burrus, 25
Tennessee, [6 Humph.] 358, 368; Martin v. Nance, 40 Tennessee [3 Head], 649,
650; Goodwin v. Thompson, 83 Tennessee [15 Lea], 209), may, in the case of
an avulsion followed by a drying up of the old channel of the river, recognize
the right of former riparian owners to be restored to that which they have
lost through gradual erosions in times preceding the avulsion, as she has done
in State v. Muncie Pulp Co., 119 Tennessee, 47. But these dispositions are in
each case limited by the interstate boundary, and cannot be permitted to press
back the boundary line from where otherwise it should be located.

It follows that when the land in, question here was eroded in
the progress of the Mississippi River westward and became a part

' of the bed of that river, the title thereto became vested in the State
or States within whose boundaries the land was situated, and upon
the reappearance of the land, the question of title thereto is governed
by the law of the State in which the land reappeared.

In support. of the contention that upon the reappearance of land
on the situs of fractional sections in question, the land became the
property of the United States as the former owner thereof under
both the law of Arkansas and of Tennessee, the appellant cites the
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Act of the Arkansas Legislature No. 127 of 1901 (sec. 6783, Craw-
ford and Moses Dig., 1921); section 1 of which provides:

That all land which has formed or may hereafter form, in the navigable
waters of this state and within the original boundaries of a former owner of
land upon such stream, shall belong to and the title thereto shall vest in such
former owner, his heirs or assigns, or in whoever may have lawfully succeeded

: to the right of such former owner therein.

And Mills v. Protho, 143 Ark. 117, 219 S. W. 1017; State v. Muncie
Pulp Co., 119 Tenn. 129, 130, 104 S. W. 437; Stookley v. Cissna, 119
Fed. 812; Stockley v. Cissna, 119 Tenn. 135, 104 S. W. 792; Heel v.
Sutton, 142 Tenn. 341, 219 S. W. 351; Arkansas v. Tennessee, 246
U. S. 158. The appellant says in his supplemental brief that "The
title is in the government because of the fact that the law of the
State of Tennessee on the question of restoration indisputably gives
the land back to the original owner." It will be observed that the
appellant is presenting to the Department for determination not the
question whether title to the land passed from the United States
under any public land law, but whether the United States has re-

* gained the title under the laws of the States mentioned. It is be-
lieved that the appellant is right in his position that if the reappeared
land is owned by the United States,, it owns it by operation of the
State law. It is a settled rule in the Federal courts that except
where the Constitution, treaties or statutes of the United States other-
wise require or provide, these courts adopt the local law of real
property as ascertained from the decisions of the State courts,
whether such decisions are grounded upon the statutes of the State
or form a part of the unwritten law of the State which has become
a rule of property. Ray v. Nforsewoorthy, 23 Wall. 128; Woods v.
Freeman, 68 U. S. 398. For other cases see 22 Federal Digest, Courts,
sec. 365 (16).

The Department-will not undertake to do what it did in Towl et al.
v. Kelly and Blankenship, 54 I. D. 455, determine the title to a tract
of public land eroded by the Mississippi River and submerged but
subsequently reappearing by what it conceives to be the common
law with respect to riparian rights and the effect. of erosion and
submergence, upon the assumption that the common law and not
the law of the State in which the land avas situated governs. It
cannot properly be considered- under any other law than that of
the State in which the land is situated, not only because of the settled
rule that in the absence of congressional legislation the law of the
State is controlling in matters of title to real property, but for the
further reason that in the recent case of Erie R., Co. v. Tompkins,
304 U. S. 64, the Supreme Court held that:

692959-48-22
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Except in matters governed by the Federal Constitution or by Acts of Con-
gress, the law to be applied in any case is the law of the State. And whether.
the law of the State shall be declared by. its Legislature in a statute or by
its highest court in a decision is not a matter of federal'concern. There is
no federal general common law. Congress has no power to declare substantive
rules of common law applicable in a State whether they be local in their nature
6r "general," be they commercial law or a part of the law of torts. And no
clause in the Constitution purports to conf4r such a power upon the federal
courts. [p. 78.]

The Court further quoted with approval from the dissenting
opinion of Mr. Justice Holmes in Bla ck and White Taxicab Co. v.
Brown and Yellow Taxicab Co., 276 U. S. 518, 532-536, a part of
which is as follows:

The common law so-far as it is enforced in a State, whether called common
law or not, is not the common law generally but the law of that State existing
by the authority of that State without regard to what it may have been in
England or anywhere else. * * * the authority and only authority is the
State, and if that be so, the voice adopted by-the State as its own [whether
it be of its Legislature or of its Supreme Court] should utter the last word.

In so far as concerns the title of the United States to the small area
of the land in Arkansas, doubt arises whether the statute of the State
above set forth has any application in this case. The preamble to the
act of 1901 reads as follows:

Whereas, Owners of land along navigable rivers often suffer by having such
land washed away; and,

Whereas, Under existing laws if such land re-forms as an island in a navi-
gable stream though within the original boundary of the former owner, it
belongs not to him but to the state; Therefore, * *

In the case of Mills v. Protho, supra, the facts were that the
Arkansas River washed away a considerable part of the lands of
three riparian owners, but later the land reappeared as an island
within the boundaries of the tracts claimed by these owners.- One of
them claimed title to all of the island by accretion on the ground that
the accretion started opposite his land. The court applied the act
and quieted the title -of each of these owners to that portion of the
island opposite their tracts, as land formed within their original
boundaries, but said:

We are not called on in this case to pass upon either the validity or effect
of the statute so far, as it concerns lands formed in navigable streams to the
shore line by gradual accretion, and we refrain from deciding anything in
regard to that feature of the statute, but confine the present decision to the
interpretation of the statute so far as it relates to islands formed in navigable
streams, which, under the law as it existed prior to the enactment of this
statute, belonged to the state.
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In Bush et al. v. Alexander, 134 Ark. 307, 203 S. W. 1028, it was
held that the act under consideration did not affect, prior to its
passage, vested rights of the defendant who claimed the land as an
accretion to land owned by him. As above stated, it seems from the
facts in the instant case the land involved reappeared as an accretion
to the shore line of Forked Deer Island in Tennessee prior to 1880.
The law therefore cited by the appellant affords the Department no
assurance that the courts of Arkansas .would hold that title to the
2.02 acres was in the United States.

As respects the title to the land within Tennessee, the brief of the
appellant purports to quote an expression from Stockley v. Cissna,
119 Tenn. 135 (104 S. W. 803), the exact words of which are as
follows:

: * * * Land lost by erosion or submergence is regained to the original
owner, when by reliction or. accretion the water disappears and the land
emerges.

Expressions of the court are also quoted from Stocleley v. Citssna, 119
Fed. 812, and Keel v. Sutton, 142 Tenn. 341, of similar import. Upon
critical examination of these cases, as well as State v. Muncie Pulp Co.,
supra, it is the view of the Department that these general expres-
sions, when limited to the facts of the case in which they occur, do
not have such broad application as appellant attributes to them, or
cover every instance where land is eroded by waters of a navigable
' river and subsequently reappear. In the case of Keel v. Sutton, supra,
the controversy was between a riparian owner whose lands had been

X washed away, but which subsequently reappeared by accretion formed
against his own land and a party who claimed the accreted land by
adverse possession and a tax title and the passage from the opinion
quoted by appellant related to that situation.

- The controversy between Stockley and Cissna in both the Federal
and State courts related to a body of land that reappeared in conse-
quence of an avulsive change in the course of the Mississippi River
in 1876. Oe tract of 131 acres was washed away in consequence of
the avulsive change in the course of the river in- 1876, but which sub-
sequently reappeared. The other tract of 1050 acrbs which included
the land of Trigg which had been eroded prior to the avulsion, re-
appeared by accretion or drying up of the bed- in consequence of the
avulsion. Stockley showed title to a back tract which became riparian
by the washing away of* the Trigg land in front of his tract, but did
not establish any title to the Trigg land. The facts were somewhat
complicated and a number of questions were presented, but we deem
it sufficient here to state that in the eectment suit in he Federal
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court Stockley claimed title to both tracts as accretions to the land
he owned and in addition claimed title to the 1050 acres under a grant
from the State to him in 1901; that the court held that the reappeared
land was not an accretion to the land owned by Stockley but a restora-
tion; that Trigg did not lose his title to the land which reappeared
within his original boundaries; that whether accretion or not, Stock-
ley could not recover in ejectment without showing either that he was
a riparian proprietor against whose lands the locus in guo had formed
or that he had a legal title derived from some other source; that he
had shown neither and his bill was dismissed. In the forcible entry.
and detainer suit, the Supreme Court of the State found that the 1050
acres were formed in the bed of the river as a result of avulsion;
that Stockley had shown no actual possession of the 1050 acres and
could not claim possession as an accretion to the main shore in his
possession; "that the locus in quo of the present controversy and the
rights of the litigants must be determined by the law' applicable to 'a
technical avulsion, and not to the rule governing accretions." (page
800.) As to the 131 acres, Stockley having cured the defect in his
chain of title and shown a deed from the Trigg heirs for a tract
including the 131 acres, and since he was in 'possession of the remain-
ing land under said deed, it was held that he was in constructive pos-
session of the 131 acres at the time of defendant Cissna's entry. The
court held that the 131 acres were not an accretion to the land acquired
by Stockley under the deed but a restoration of part of the land swept
away by the Centennial flood of 1876.

The case of State v. Muncie Pulp Co., 8upra, as was said in Arkansas
v. Tennessee, supra, was a case of avulsion followed by the drying up
of the old channel of the river, wherein the rights of frmer riparian
owners to be restored to that which they had lost by gradual erosions
in times preceding the avulsion were recognized.

It is settled beyond the possibility of dispute that when the bed or
channel of a running stream form a boundary between private pro-
prietors and changes by gradual and natural processes known as ero-
sion or accretion, the boundary follows the varying course of the
stream; while if the stream from any cause, natural or artificial,
suddenly leaves its old bed and forms a new one by the process known
as avulsion, the resulting change of channel works no change of
boundary, which remains in the middle of the old channel, although
no water may be flowing in it, and irrespective of subsequent changes
in the new channel. Areansas v. Tennessee, supra, and cases cited.

In none of these cases considered above was the question squarely
presented whether lands reappearing by recession of the waters of a
navigable river as accretion to riparian land and covering in the
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process of accretion the lands of a former owner whose lands have
been washed away, belong to the riparian owner to the full extent
of the accretion or whether his ownership stops at his former bound-
aries. In the case where lands once remote become riparian by erosion
and subsequently the water recedes, uncovering all the once remote
land and also the original riparian tract, the courts are divided in
opinion as to whether the remote lands are restored to the extent of
the land uncovered or only to their former limits. TowI et al. v. Kelly
and Blankenship, supra. Notes to Yearsley v. Gipple, 8 A. L. R. 640,
et seg. (Nebr).

From what is said above it is not believed that sufficient basis exists
for the Department to hold that- the land in question is the property
of- the United States. If the Department should so hold, on the basis
of its interpretation of State law, its decision would not be conclusive
upon any adverse claimant of the land.

Whether there is any evidence to sustain a claim or finding of fact
in a controversy before the land department over the title to public
land is a question of law, and an error in the decision on that ques-
-tion which results in the issuance of patent to the wrong person is
remediable in equity.- Howe v. Parker, 111 C. C. A. 466, 190 Fed.
738. See also Sousa v. Pereira, 64 Pac. 90; Copley v. Dinlkgrave, 25
La. Ann. 577; Marks v. Martin, 27 La. Ann. 527, aff'd 9 U. S. 345.

We turn now to the contention of appellant that the act of August
7, 1846 (9 Stat. 66), was not prospective in operation and did not cede
lands of the United States not then within the boundaries of Ten!
nessee to that State and was ineffectual to release to the State the
lands in question.

The full text of this act is' as follows:

That the United States hereby release and surrender to the State of Ten
nessee the right and title of the United States to all lands in the State of
Tennessee, lying south and west of the Congressional reservation line in said
State, which may yet remain unappropriated, and further release and transfer
to said State of Tennessee the-proceeds of such of said lands as may have
been sold' by said State, not heretofore paid over to the United States, nor
deposited subject to the order or use of the United States, under the authority
of the act of Congress of the eighteenth February, eighteen hundred and forty-.
one, entitled "An: Act to amend an Act entitled 'An Act to authorize the .State
of Tennessee to. issue Grants and perfect Titles to certain Lands therein
described, and to settle the Claims to the vacant and unappropriated Lands
within the same,' passed the eighteenth Day of April, one thousand eight
hundred and six." This surrender and transfer is upon the express condition
that the State of Tennessee shall, out of the proceeds of said lands, set apart
and apply forty thousand dollars towards the establishment and support of
a college at Jackson, in the county of Madison, in the State of Tennessee,. if
the proceeds of the sales of said lands shall amount to so much; and if the

non
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aggregate amount of said sales (not paid over nor deposited as aforesaid)
shall not amount to the said sum, then whatever sum smaller than forty
thousand dollars they may amount to, in accordance with the provisions con-
tained in an act of the General Assembly of said State, passed in- the year
eighteen hundred and thirty-eight, being chapter one hundred and seven, section
eight, and in accordance with the desire expressed by said General Assembly,
In their certain memorial to Congress, passed December four, eighteen hundred
and forty-five: Provided, nevertheless, That the release herein provided for to
the said State of Tennessee of said lands shall be in full satisfaction for any
and all services rendered and expenses incurred by said State, or the authorities
thereof, in the management, disposal, or administration, of said public lands,
and as agent or agents of the United States, in virtue of the provisions of the
act entitled "An Act to amend an Act entitled 'An Act to authorize the State
of Tennessee to issue- Grants and perfect Titles to certain Lands therein
described, and to settle the -Claims to the vacant and unappropriated Lands
within the same,' passed the eighteenth February, eighteen hundred and forty-
one:" And provided also, That all the said lands the release of which is herein
provided for, and the proceeds thereof, shall be and remain- subject to all the
same claims, encumbrances, and liabilities, in relation to "North Carolina land
warrants," or other claims of North Carolina, as the same would or could be
subject to as regards the United States, if the same were not so as aforesaid
released.

The' report of the Committee on Public Lands (H. R. 140, 29th
Cong., 1st sess., H. Repts. of Con's, vol. 1, No. 134) throws light on
the reasons and circumstances that motivated the cession. The report
recites the cession of all the lands constituting the State of Tennessee
to the United States in 1789 by the State of North Carolina charged
'with certain reservations respecting the satisfaction and perfection
of military land warrants; that-

In 1796, Tennessee was admitted into-the Union and "declared to be one of
the United States of America, on an equal footing with the original States in
all respects whatever;" but no reservation respecting the right of Congress to
dispose of the public lands within her limits, or exempting them from. taxation
by the Statej was introduced into the act of admission. In consequence of
which, Tennessee soon after set up a claim to the vacant and unappropriated
lands within her limits, contending that the right to dispose of the soil was
incident to the sovereignty of the State, and that it had passed to the State
upon her admission. In this situation of things, a conflict of rights ensued
between the United States, the State of Tennessee, and the State of North
Carolina. Congress claimed the right to dispose of the lands, subject to the
charges imposed by the act of cession; North Carolina claimed the right under
that act to issue grants and perfect titles to lands in satisfaction of military
claims; and Tennessee denied the existence of these rights, and insisted upon
a counter one to tax and dispose of the lands at her discretion. To adjust this
dispute, an act of Congress was passed, April 18, 1806, which, by the assent
of North Carolina and Tennessee, became a compact between the three parties.
This act adjusted the dispute between the United States and Tennessee, by
ceding to the latter all of the-vacant lands lying, east and north of a line
thereby established, (known as the congressional reservation line,) and reserv-
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ing to the United States all of those lying west and south of that line; and,
in like manner, the dispute with North Carolina, by affirming her lien upon all
the lands, subject to certain regulations for the satisfaction of military claims,
and by investing the State of Tennessee with full power and authority to per-
feet titles to the lands charged with such claims. (See Laws United States
vol. 4, page 29.)

that title to a' large part of the lands had been perfected; that by an
act of Congress in 1841 the State was constituted an agent to dispose
of the vacant unappropriated lands under certain conditions and
limitations which are set forth; that the State had discharged its
duty as trustee, but still remained the agent and trustee of the United
States as to the lands undisposed of.

As to the question whether it was expedient to cede the lands to the
State, the Committee observed that the lands had been on the market
for more than a half century; that they had been "culled and picked;"
that the remnants left consisting "of angular and misshapen fractions
cutting upon barren hills Iand bold mountains, or otherwise being
situated in unwholesome and irreclaimable swamps, can hardly be
worth the trouble and expense wvhich the general government would
have to incur in disposing of it." The Committee further observed
that wisdom and policy dictated the duty of allowing every citizen
a permanent home free from the existing restrictions as to their dis-
posal' and questioned whether by the retention of the land by the
United' States, subject to such restrictions, the. State was admitted on'
an equal footing with other States in all respects whatsoever, and
went on to say-

'These causes of complaint, serious in the estimation of many, would be in a
great degree obviated by the introduction of such a change in the present land
system as would speedily pass the public lands now unproductive into private
possession and use. Such a change would be conducive to the public interests
in. many respects; it would quiet the jealousy and apprehension. of many of the
States ; it would tend to render compact the settlements upon the public lands;
would extend the limits of agricultural labor; augment the wealth of the coun-
try; and thus improve the revenues of the General and State governments.

and that it did not feel authorized to enjoin any specific application
of the lands, but to cede them in absolute right to the State.

At the time of the passage of the bill, Mr. McClernand in charge of
the bill, recited the history of the lands and reasons for the measure
as stated in the report and recommended its passage on the ground
of economy (Cong. Globe, vol. 15, st sess., 29th Cong., p. 1199).

The appellant calls attention to the Act of the Legislature of Ten-
nessee, chapter 20, of the acts of 1847, providing for the disposal of
the "vacant unappropriated lands" lying south and west of the Con-
gressional Reservation Line and to the recent case of Clements et al.

---
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v. Riegel et al., decided by the Supreme Court of Tennessee, a copy
of the opinion being furnished, in which the court following the rul-
ing in Stoekley v. Cissna, 119 Fed. 812, held that said act was not
prospective and did not apply to land in the bed of the Mississippi
River; that at the date of the act the lands were not "vacant unap-
propriated lands" within the meaning thereof, and it is contended
that as this act used the same language (presumably meaning the
words last quoted) as the Congressional Act of Cession, the latter is
likewise prospective in operation, and applied only to the lands
granted to Tennessee.

In Stockley v. Cissna, the Federal court's statement on this subject,
which is quoted with approval by the State Supreme Court in Stook-
ley v. Cissna, is as follows:,

The lands included in this grant were, at the time of the enactment of the
law under which the grant was issued, plainly and clearly not within the terms
of the law. They were- not unoccupied, vacant lands within the meaning of the
Tennessee act, as determined, by the highest court of that state. They have
since become dry land, capable of occupation, by a most extraordinary natural
phenomenon-the sudden abandonment by a great river of its natural channel
for a new and shorter one. The situation is one which' could not have been
reasonably contemplated by the lawmaker when providing for the ordinary
vacant lands belonging to the public domain. The lands in question were not
at the date of the act of 1847 within the meaning and purview of the makers
of the law, because it was the policy and purpose of the state to reserve for
the' public use the beds of such navigable rivers. * . * The dry river bed
is public property held by the state for public purposes, and some further
legislation by the state is necessary before such property will become open to
private ownership. There was no such state of evidence as would justify the
court instructing the jury that the premises included in the grant below low-
'- watermark of 1824 was an addition by accretion to the lanfds granted prior
thereto and bounded by the river, or that the change which had- occurred had
been so sudden as' not to be regarded as an accretion; but in.either case the
grant was ineffectual to give title to the plaintiff. There was, therefore, no
error in the instruction to find against the plaintiff.

It does not necessarily follow that the policy and purpose of the
State in providing forC the disposition of the granted lands was the
same as that of the Congress in granting them.

From the history of the congressional act above set forth, it is be-
lieved to have been the intent and purpose of Congress in order to
settle all controversy with the State, and to rid the Federal Govern-
ment of all administration of the remnants of the public lands in the
State,whose poor quality and then little value did not warrant their
administration and disposition under the then public land' system,
to divest itself of all ownership and jurisdiction over the public lands
in Tennessee at once and forever. It is to be presumed that Congress
knew that the Mississippi River was the western boundary of Ten-
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nessee and that the changes in the channel might be affected by floods
and it seems improbable, though the act of cession at the time of its
enactment passed the title only to the lands ceded by North: Carolina,
that it was the intention that the United States was to retain its
ownership and apply its system of disposition under the public land
laws to such small fragments of public lands in Arkansas that were
washed away by gradual changes. in the channel of the river, but
subsequently reappeared in the State of Teinessee.

The appellant inquires, "if it is not Government land by reason of
its re-appearance after submergence, then where does the title rest?"
It is believed that the proper answer is that it is a question that may
be and should be settled in the courts.

For the reasons above stated it is held that it has not been satisfac-
torily shown that either the lands in Arkansas or Tennessee are public
lands subject to disposition under the public land laws, and there was
no sufficient Warrant for surveying any part of them as such. The
acceptance of the official plat and the filing thereof as a basis for
disposition is revoked, and the entry should be canceled in its entirety.
As modified, the decision of the( Commissioner is affirmed.

Affirmed as Modified.

FRAXKLIN GEORGE FOX

Decided: December 4, 1942

HOmEsTEAD ENTRY-FEDERAL EMPLOYrE.

Foreman of Civilian Conservation Corps, cooperating with Land Office on
Alaskan Fire Control Project, made homestead entry and proper improve-
ments' prior to his death. Held, not to have been an employee of the Land
Office so as to prohibit his interest in the purchase of public land within
the meaning of Rev. Stat. sec. 452 (43 I. S. C. sec. 11).

CHAPMAN, Assistant Secretary:

On May 22, 1940, Franklin George Fox, a World War veteran,
made an application for a homestead entry on the E/2 SE/4 SE/4,
SW/4 SE1/4 SE T/4 Sec. 23, T. 13 N., R. 4 W.,- S. A., near Anchorage,
Alaska, containing 30 acres of land classified as nonoil and nongas.
Final -proof statements on October,11, 1941, are that during the fall
of 1140 and the spring of 1941, Fox built and furnished a four-room
house; built a pump house and 250 yards of road: cultivated a garden
plot; died suddenly on October 9, 1941.

On February 4, 1942, the Assistant Commissioner held the entry
for cancelation on the ground that it was erroneously allowed be-
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cause the entryman was employed under the supervision of the;
Commissioner of the General Land Office from April. 1, 1940, until

*his death.and was thereby prohibited from entering or becoming
interested, directly or indirectly, in any of the public lands. He
did not state in what capacity he found Fox to be employed.

The decision is appealed by the widow and the daughter. The
latter states-that her father was not employed in the Anchorage
Land Office; that he was foreman of the Civilian Conservation Corps
in the district. Land Office records show that Fox was transferred
from the Forest Service April 1, 1940, when he became a Civilian
Conservation Corps foreman. On May 1, 1940, he became Senior
Project Superintendent. The Civilian Conservation Corps was, at
this time, cooperating with the Land Office on the Alaskan Fire Con-
trol Project.

The law prohibits "officers, clerks, and employees in the General
Land Office" from directly or indirectly purchasing or becoming
interested in the purchase of any of the public land, -and violators
of this provision shall be removed from office (ev. Stat. sec. 452,
43 U. S. C., sec. 11). The, Department has ruled that the disquali-
fication to enter public lands extends to employees in any of the
branches of the public service under the control and supervision of
the Commissioner in the discharge of his duties relating to the sur-
vey and sale of public land (43 CFR 210.17). The question is
whether Fox is such an employee.

The Civilian Conservation Corps, created June 28, 1937 (50 Stat.
319, 16 U. S. C. sec. 584), was transferred on July 1, 1939, to the
Federal Security Agency in accordance with Reorganization Plan.
No. I, part 2, secs. 201 and 207, which provide that its-functions
shall'be administered by the Director of the Civilian Conservation
Corps under the direction and supervision of the Federal Security
Administrator (5 U. S. C. sec. 133t). The!'Civilian Conservation
Corps was established for the purpose of providing employment as
well as vocational training for youthful citizens and veterans (16,
U. S. C. sec. 584). "Final" and "complete" authority in the func-
tioning of the Corps, including the allotment of funds to cooper-
ating agencies. and departments was given to the Director (16 U.
S. C. sec. 584a) who was further authorized to provide for the
employment of the Corps on works of public interest including those
on public lands and projects belonging to States and political sub-
divisions thereof (16 U. S. C. sec. 584b). The Director, and under
his supervision, the heads of other Federal departments or agencies
cooperating in the work, were authorized to appoint civilian per-
sonnel necessary for the efficient and economical discharge of these
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functions (16 U. S. C. sec. 584d), and to enter into such cooperative
agreements as were necessary for the utilization of services and
facilities of States and political subdivisions (Executive Order No.
7677-A, as amended; see footnote, 16 U. S. C. sec. 584k). The Chief
of Finance, War: Department, was directed to act as fiscal agent of
the Director (16 U. S. C. sec. 584j). This enumeration shows that
primary control of the Corps and all its activities was vested in the
Director and that any appointment of personnel by persons other
than the Director was under his supervision and was merely a matter
of selection. Appropriations for activities of the Civilian Conser-
vation Corps expendable during the 1940 and 1941 fiscal years were
carried in the Independent Offices Appropriation Act, 1940, and in
the Labor-Federal Security Appropriation Act, 1941 (53 Stat. 524,
529, and 54 Stat. 574, 581). This would further indicate that Fox
was an employee of the Civilian Conservatibn Corps, a separate
agency under the primary control of the Director, subject to general
supervision and direction of the Federal Security Administrator, and
was paid from funds appropriated to that agency.

The question of the status of an employee of a Government agency
cooperating with another organization or political subdivision has
arisen before. It has been held that Federal Emergency Relief Ad-
ministration employees cooperating in a city project and working
under the city's foreman (Shelton v. City of Greeneville, 169 Tenn.
366, 87 S. W. (2d) 1016), or paid by check drawn by the State
treasurer from funds allotted by the Federal Emergency Relief Ad-
ministration (Manning v. State, 123 Conn. 504, 196 Atl. 777), are
not employees of the city or State. In line with this is an opinion
of the Department, 58 I. D. 146, 8upra, which holds that personnel of
the Office of Civilian Defense in awaii who are paid out of a
$15,000,000 fund allocated from the President's Emergency Fund
to the Secretary of the Interior for protectionlcare and relief of the
civilian population in that territory, are "Federal". rather than
"Territorial" employees because the Governor of Hawaii, in expend-
ing these funds and appointing personnel, acts merely as the offici-
ally designated agent of the Secretary.
- In the message of the President transmitting Reorganization Plan
No. I to Congress, the Civilian Conservation -Corps is referred to as
a coordinating agency which sunervises work carried on with the
cooperation of several regular departments and independent units
of the Government (see footnote, 5 U. S.( C. sec. 133t). It would be
a strained construction which would consider Civilian Conservation
Corps personnel engaged in. these cooperative undertakings as
employees of the department, State or agency controlling-the par-

ADA._ _ _ _
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ticular project. In line with its character as a coordinating and
cooperating agency, some power of selection of persons to supervise
the project and control of funds necessarily must be exercised outside
the immediate supervision of the Director.

The selection of Fox in the exercise of this authority does not
bring him within the prohibition of the statute. Rev. Stat. sec.
452 is not as broad as Rev. Stat. sec. 2078 (25 U. S. C. see. 68),
which provides that no person "employed in Indian affairs" shall
have any interest or concern in any trade with the Indians except
for and on behalf of the United States. Under the latter statute,
an attorney, hired by the Department of Justice to prosecute suits
relating to Indian lands, was properly precluded from bidding for
such lands (Ewert v. Bluejacket, 259 U. S. 29)., Nor are the duties
of Fox shown to be under the control and supervision of the Com-
missioner in the discharge of his duties relating to the survey and
sale of public land as set forth in the regulation of September 15,
1890 (43 CFR 210.17). The case of Herbert McAicken et al., 10
L D. 97; 11 L. D. 96, which was the basis for'this regulation, can
be readily distinguished in that McMicken was an employee in the
office of the surveyor-general and paid from funds contained in the
general appropriations for the Department of the Interior.

Rev. Stat. sec. 452 is penal in that a violation is ground for dis-
charge. Such statutes should be strictly construed but not, of course,
to the extent that construction defeats the obvious purpose of the
legislative body. United States v. Lacher, 134 U. S. 624, 628. The
rule of strictness properly allows words to have a full meaning in
order to promote fully the policy and the objects of the legislation.
United States v. HartweZl, 6 Wall. 385. This full meaning has been
given the word "employees" as used in Rev. Stat. sec. 452 in the cases
of Waskey v; Hammer, 223 U. S. 85; Prosser v. Finn, 208 U. S. 67;
and United States v. Havenor, 209 Fed. 988, dealing with entries of
a mineral surveyor, a special agent, and a deputy mineral surveyor,
respectively. They have properly established the rule that the pro-
hibition embraces employees of the' Land Office without exception.
Fox is not shown to'have been an employee of that office.

The decision of the Commissioner is accordingly
Reversed.

260
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EFFECT OF THE RAMSPECK ACT OF NOVEMBER 26, 1940, UPON
SUBSEQUENT APPOINTMENTS OF FIELD PERSONNEL

Opinion, December 17, 1942

FEDERAL EMPLOYEES-FIELD APPOINTMENTS-CIVIL SERVICE STATUS-RAfSPECK
ACT OF NOVEMBER 26, 1940.

Title I of the Ramspeck Act of November 26, 1940 (54 Stat. 1211, 5 U. S. C.
sec. 631(a) et seq.), restored to the President the general authority granted
under the Civil Service Act of 1883 to bring into the classified civil service
excepted positions by Executive order, provided employees holding such
positions meet specified qualifications. - The President exercised this
authority by issuing Executive Order No. 8743, on April 23, 1941, covering
into the classified civil service "all offices and positions in the executive
civil service of the United States," with certain specific-exceptions.

FEDERAL EMPLOYEES-POSITION AND SALARY-CLASSIFICATION STATUS-RAM-
SPECK ACT OF NOVEMBER 26, 1940.

Title II of the Ramspeck Act of November 26, 1940 (54 Stat. 1212, 5 U. S. C.
sec. 681 et seq.), is unconnected with Title I of the act. It requires .the
issuance of an Executive order to give it effect. It permits the President
to extend the position and salary classification act to field positions, with
certain exceptions, not at the time of its passage covered by the Classifica-
tion Act of 1923.. Until such time as an Executive order issues under
Title II, the procedure theretofore prescribed for filling field positions,
so far as salary or compensation rates or any limitations thereon are con-
cerned, still is in effect.

GARDNER, Solicitor:

I have reviewed Mr. Harvey's memorandum of November 19 and
the attachments from the Bonneville Power Administration, trans-
mitted by your [First Assistant Secretary] memorandum of Novem-
ber 20, concerning a proposed appointment to the position of General
Coumsel in the Bonneville Pwer Administration, and the effect, if
any, upon such an appointment of the Ramspeck Act (act of
November 26, 1940 54 Stat. 1211, 5 U. S. C. sec. 631 (a); et seq.). I
concur in the views expressed by Mr. Harvey.

Title I of the Ramspeck Act provides that "notwithstanding any
provisions of law to the contrary" the President is authorized under
certain circumstances and conditions to cover into the classified civil
service employees of the agencies of government who were at the time
of its passage outside the merit system. A review of the legislative
histor y of the act discloses that Title I undertakes to do but one thing,
and that is to restore to the President the general authority granted
under the Civil Service Act of 1883 to bring into the classified service
excepted positions by Executive order, providing the employees hold-
ing those positions qualify in a specified manner.
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The President exercised the authority' granted under Title I by
issuing Executive Order No. 8743, on April 23, 1941, covering into
the classified civil service "all offices and positions in the executive
civil service of the United States," except (1) those that are tempo-
rary,. (2) those expressly excepted from the provisions of section 1
of the Ramspeck Act, spra, (3) those excepted from the classified
service under Schedules A and B of the civil-service rules, and, (4)
those which already had a classified status. Only exceptions (1) and
(3) apply to the Bonneville Power Administration. Under Schedule
A-VIII-24, as amended by Executive Order No. 9004, dated December
-30, 1941, the Administrator and one Assistant Administrator are
expressly exempted from examination under section' 3 of Civil Service
Rule II.. The position' of Chief Counsel is not exempted for any
reason from the provisions of this title. The effect of Executive
Order No. 8743 is to confer- upon Bonneville Power Administration
employees meeting the requirements of Title I all of the benefits and
privileges of regular civil-service employees.

Title II of the Ramspeck Act deals with the Classification Act (act
of March 4, 1923, 42 Stat. 1488, 5 U. S. C. sec. 661, et seq.), and has
nothing to do with Title I. Title II also requires the issuance of an
Executive order to give it effect. The only thing it does is to give
permission to the President to extend the salary classification act to
field positions not at the time of its passage covered by that act, with
certain exceptions. The position of Chief Counsel of the Bonneville
Power Administration is not among the exceptions. Until such time
as an Executive order issues under Title II, extending the provisions
of the Classification Act to field positions of the Bonneville Power
Administration, the procedure theretofore prescribed for filling such
positions, so far as salary or compensation rates or any limitations
thereon are concerned, still is in effect..

INTERPRETATION OF ADVANCE ROYALTY PROVISIONS IN
INDIAN LEASES

Opinion, December 24, 1942*

RESTRICTED INDIAN LANDS-LEASES-INDIAN OIL AND GAS LEASE FORMS-

ADVANCE ROYALTY PAYMENTS-MINIMUM PAYMENTS.

Advance royalty payments are nof minimum payments under lease form A
approved April 20, 1908 (amended February 6, 1911 and June 29, 1911)
used by the Five Civilized Tribes Indian Agency prior to 1925, nor under
lease form 5-154h used prior to 1925 by Indian agencies other than the
Five Civilized Tribes.

* Letters and memoranda referred to in this opinion may be found in the fles of the
Solicitor's Office.
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Under lease form 5-154h, adopted December 24,. 1924, and used by all Indian
agencies in Oklahoma (except Osage) from 1925 to 1933, the advance
royalties constitute minimum payments required to be made until such
time as royalties on production exceed the advance royalty payments.

The obligation of the lessees to make payment of advance royalties under
leases executed on form 5-154h, adopted December 24, 1924, is not limited
to the fixed or 10-year period but continues during subsequent periods of
the lease subject to termination only by the completion of a well or wells
producing oil or gas in quantities sufficient to return to the lessor an income
in excess of the advance royalty payments.

: Neither lease form A, used by the Five Civilized Tribes Indian Agency prior
to 1925, nor lease form 5-154h, used prior to 1925 by Indian agencies other
than the Five Civilized Tribes, requires the lessee to resume the payment
of advance royalties after producing wells on the leaseholds cease to
produce. :

Under lease form 5-154h, in use by all Indian agencies in Oklahoma except
Osage from 1925 to 1933, the lessee is obligated to resume the payment of
advance royalties when the producing well or wells cease to produce only
during the fixed period of 10 years.

Advance royalties must be paid in addition to the prescribed rental for a
non-utilized gas well during the fixed period of the lease and any extension
thereof by payment of.the non-utilized gas rental.

Where a lease, which has been continued in force after the fixed 10-year
period by production returning stipulated royalties in excess of advance
royalties, is assigned during a year in which production ceases or declines
to the extent that the production royalties are less than the advance
royalties, no question of apportionment of advance royalties as between
the assignor and assignee can arise because the obligation to make the
advance royalty payments had previously terminated and is not revived
by cessation or decline of production.

GARDNER, Solicitor:

You [Secretary of the Interior] submitted on January 17, 1941,
a request for an opinion on a number of questions concerning the
interpretation of advance royalty provisions contained in various
lease forms under which leases now in force have been issued.

These questions will be taken up in order:
1. Is advance royalty required as a minimum payment under the

following lease forms when the leasehold is producing oil or gas?
(a) Lease form A approved April 20, 1908 (amended February

6,1911 and June 29, 1911), used by the Five Civilized Tribes Indian
Agency prior to 1925;

(b) Lease form 5-154h, used prior to 1925 by Indian agencies
other than the Five Civilized Tribes;

(c) Lease form 5-154h, adopted December 24, 1924, and used
by all Indian agencies- in Oklahoma I(except Osage) from 1925 to
1933.
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For convenience in answering the foregoing questions the lease
forms involved will be referred to as forms (a), (b) and (c). Forms
(a) and (b) provide for a period of 10 yearsand as long thereafter
as oil and gas shall be found in paying quantities, a royalty on pro-
duction of one-eighth of the gross proceeds of all crude oil extracted
and a flat royalty of $300 per annum for each gas-producing well.
Form (c) provides for a period of 10 years and extensions beyond that
period on certain conditions, one of which is the production of oil
and gas in paying quantities, and also provides for a royalty of one-.
eighth of the proceeds or value of the oil and gas produced. All three
forms contain what is known as a drill or pay clause, i.e., that a well
must be drilled or rental paid in lieu thereof at the rate of $1 per acre
per annum. In addition, all three leases contain a provision, upon
which the answers to the above questions turn, requiring the payment
of what is termed "advance royalties." In forms (a) and (b) this
provision is couched in practically identical terms. In form (b) it
reads (sec. 3):

Until a producing well is completed on said premises the lessee shall pay,
or cause to be'paid, to the officer in charge, for the use and benefit of the lessor
as advanced royalty, from the date of the approval of this lease, fifteen cents
per acre per annum, in advance, for the first and second years; thirty cents per
acre per annum, in advance, for the third and fourth years; seventy-five cents
per acre in advance, for the fifth year; and one dollar per acre-per annum, in
advance, for each succeeding year of the term of this lease; it being under-
stood and agreed that such sums of money so paid shall be a credit on stipu-
lated royalties for the year for which the payment of advanced royalty is made,
and the lessee hereby agree that said advance royalty when paid shall not be
refunded to the lessee because of any subsequent surrender or cancellation
thereof; nor shall the lessee be relieved from ....... obligation to pay said
advance royalty annually when it becomes due, by reason of any subsequent
surrender or cancellation of this lease 1

Form (c) was adopted in 1924 as a uniform type of lease designed;
to replace. forms (a) and (b) and all other forms used in leasing
allotted Indian lands for oil and gas mining purposes.2 Section 5,
which deals with the payment of advance royalties, reads: -

Commencing from the date of the approval of this lease, and continuing
until lessee shall have drilled a producing well on said land, lessee shall pay
to the officer in charge, for lessor, as advance royalty, 15 cents per acre per
annum in advance for the first and second years, 30 cents per acre per annum
in advance for the third and fourth years, 75 cents per acre per annum in
advance for the, fifth year, and $1 per acre per annum in advance for eacli

'Form (a) differs slightly from form (b) in providing that the advance royalties shall
be credited on the stipulated royalties without stating that the credit is for the.year for
which the payment: of advaiice royalty is made.-

8 See the letter signed by the Commissioner of Indian Affairs November 21, 1924, ap-
proved by the Assistant Secretary of the Interior December 24, 1924.
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succeeding. year during the term of this lease: Provided, That should the
producing'well or wells on said land cease to produce during the fixed term
hereof, then at the next succeeding advance royalty paying day, lessee shall
resume the payment of advance royalty. *

Lease forms (a) and (b) provide in section 8 that the lease shall be
subject to the regulations of the Secretary of the Iterior then or
thereafter in force, which regulatios were to become "a part and
condition" of the lease save that '"no regulations made after the ap-
proval of this lease, affecting either the length of term of oil and gas
leases, the rates of royalty or payment thereunder, or the assignment
of leases, shall operate to affect the terms and conditions of this
lease." Lease form (c) provides-that during the period of supervision
by the Secretary of the Interior, the lease "'shall be subject to the
supervisory regulations of said Secretary." With the record is a
statement prepared by the Geological Survey which contains excerpts
from the applicable regulations in force during the periods here in-
volved. An examination of this statement discloses that the regula-
tions in force prior to the adoption of form (c) in 1924 follow closely
the language of the lease forms then in force. They contained no
specific provision indicating that the advance royalty payments were

-to be regarded as minimum: payments. However, after the adoption
of a uniform tyrpe of lease in 1924, the general regulations prescribed'
under the act of March 3, 1909 (35 Stat., 781, 783, 25 U. S. C. sec.
396), were, on July 7, 1925, revised to conform to the provisions of
the new lease form. On the same date, special regulations governing
leases on lands allotted to Indians of the Five Civilized Tribes, pre-
scribed under the act of May 27, 1908 (35 Stat. 312), were 'revised to
conform to the new lease form. The revised regulations provided in
both cases'that the advance royalties were to be paid "until, the royal-
ties on production exceed the advance royalty."'` Subsequent revi-
sions of the regulations were to the same general effect.4 The object
of these later regulations undoubtedly was to fix the advance royalty
as the minimum to be paid so that the lessee would 'be obligated to
continue to make the advance Iroyalty payments notwithstanding the
completion of a producing well at least until the time that the produc-
tion royalties exceeded the advance payment

In my opinion, the revised regulations are without application to
preexisting leases executed on forms (a) and (b). Under the plain

Section 14, Regulations Governing the Leasing of Restricted Allotted Indian'Lands for
Mining Purposes, approved July 7, 1925; section 33, Regulations Governing Leasing and
Removal of Restrictions on Land of Members of the Five Civilized Tribes, approved July
.7, 192.

4 25 CFR 183.19 and 189.14.

692959-48-23
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language of these lease forms advance royalties are not required to be
paid under producing leases.: The language is (sec. 3, above) that the
advance payments are to be made until a producing well is com-
pleted."; This is a definite time limitation operating to terminate.
the obligation of the lessee to make the payment immediately upon
the completion of a producing well. Termination of the obligation
is not conditioned on the capacity of the well nor upon the amount in
royalties it. may produce so long as it does produce royalties. In oil
and gas leases, the word "royalty" is used to denote the interest or
share of the lessor in oil and gas production.5 Accordingly, the term
"advance royalty" implies in itself that the payments so characterized
were to be made only in advance of production. Thereafter, the obli-
gation of the lessee would be met by payment of the stipulated royal-
ties on production. Under a provision in lease form a)- all advance
royalties paid up to the date of completion of a producing well are
refunded to the lessee by the process of crediting the advance pay-
ments on the production royalties.6 : Under lease form (b) the credit
is allowed only for the year for which the payment of advance royalty
is made. Both provisions forcibly illustrate that payment of the
advance royalties was to cease with production. The conclusion is
inescapable that this type of lease imposed no obligation upon the
lessee to make any payment of advance royalty after a producing
well has been completed on the leased premises. While the lease pro-
vides that subsequent regulations shall become a part of the lease
(sec. 8), this provision is subject to the express limitation that no
such regulations made after approval of the lease shall affect its terms
with respect to the rates of royalty or- payment thereof. The later
revised regulations. as applied to these leases, which leases contain
no requirement for the payment of advance royalties after a produc-
ing well has been completed, would clearly have the forbidden effect.

The administrative practice and interpretation with respect to lease
forms (a) and (b) are in general accord with the foregoing view.
By letter dated November 25, 194.0, the Director of the Geological
Survey reports that the oil and gas supervisor has not computed or
charged advance royalties as a minimum requirement against the
accounts of producing leases issued on form (a), and-that this accords
with the practice followed by the Five Civilized Tribes Agency. An
Indian Office letter dated July 18, approved July 22, 1924, holds that
advance royalties under this type. of lease are not to be considered
minimum. royalties. Another Indian Office letter, dated May 27,

Summers, Oil and Gas, sections 571, 572.
eSee telegram November 11 1942, from Superintendent-Landman to Secretary of the

Interior.
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approved May 31, 1935, took the position 'that under a lease on form
(b) the advance royalty payments represented minimums and that
they should be made in advance as required until the production
royalties exceeded the advance royalties. In three subsequent letters,
however, approved on the respective dates 'of July 26, 1934, December
31, 1935, and July 15, 1936, the Department refrained from collecting
advance royalties above production royalties on the ground that the
liability of the lessee for this amount was too doubtful.

With respect to lease form (c), the situation is quite different.
Since the adoption of that form, the Department has consistently
ruled that advance royalty payments required by section 5 are mini-
mum payments to be continued until the royalties on production
exceed the advance royalties. See Indian Office letters approved
June 6, 1932, and July 26, 1934, and The Tewas Company, decided
September 26, 1941, 57 I. D. 378. These decisions are in my opinion
correct..

As hereinbefore pointed out the revised regulations plainly fix
the advance royalty as the minimum to- be paid so that the lessee is
obligated to 'make the advance royalty payment until such time as the
production royalties exceed'the advance payment. It is true that the-
lease form provides (sec. 12) that the provisions of the lease embody
all of the material and substantial terms and conditions of the con-
tract between the parties and that during the period supervision is
retained by the Secretary of the Interior the lease shall be subject
to the supervisory regulations of the Secretary. But the revised regu-
lations were in full force and effect at the time all leases on this form
were executed and approved. -As pointed out in the decision in the
case of The Tewas Company, spra, these 'regulations were prescribed
under authority of Congress and have the force and effect of law.
Accordingly, they -must be deemed to be a part of all leases thereafter
executed to the same extent as if written therein. The declaration in
section 12 thus cannot be regarded as intended to exclude the applica-
tion of siuich preexisting regulations but rather to preclude the making
of any change in the material and substantial terms and conditions of
the. lease by regulations adopted subsequent to the execution and
approval of the lease.

It should be pointed out, moreover, that the lease and regulations
are not in conflict. Section 5 of the lease provides for the payment
of advance royalty -until the lessee shall have drilled "a producing
well" on the premises. The regulations define and explain what is
meant by "producing well." Reading the lease and regulations
together, as they must be, it becomes plain that a well, to be pro-
ducing within the contemplation of section 5, must produce in quanti-
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ties sufficient to return to the lessors in stipulated royalties an income
in excess of the advance royalty. At that time and at that time only
may the ]essee discontinue the payment of advance royalty.

Questions 1(a) and (b) are answered in the negative. Question
1(c) is answered in the affirmative.

2. If the answer to questions 1(a), (b), or 1(c) is in the
affirmative, is the requirement-

(a) Applicable both to the fixed and subsequent periods during
which the lease is continued in force by production; or

* (b) Limited only to- the fixed (or 10-year) term, and
(c) Are such payments to be resumed at any time if production

on the lease terminates?

As I have answered questions 1(a) and 1(b). in the negative, it is
necessary to consider questions 2(a) and 2(b) only under lease form
(c). I have already concluded that under section 5 of this form the
term "producing Well" means a well producing in such quantities that
the production royalties exceed, the advance royalty. After such a
well has been established, advance royalty payments are no longer
required either during the fixed or subsequent periods of the lease
because the obligation of the lessee is met by the payment of produc-
tion royalties. As; a well producing in quantities insufficient to
return production royalties in excess of advance royalty is not a
producing well within the meaning of section 5 of the lease, the
advance royalty payments must be continued under that section "dur-
ing the term of the lease." The term of the lease as used in the
-quoted provision plainly includes the fixed term of 10 years and any
extension of that teismn beyond that period by fulfillment of the con-
ditions specified in te habendum clause of the lease (sec. 2). My
answer. to questions 2(a) and 2(b) accordingly is that the advance
royalty payment is required as a minimum both during the fixed-
and subsequent periods of the lease until such time as the lessee shall
have drilled, a well producing in quantities sufficient to return to the
lessors an income in stipulated royalties in excess of the advance
royalty.

Question 2(c) applies to all three types of leases and will be' an-
swered accordingly. This question, which deals with the resumption
of advance royalty paiyments after production on the lease terminates,
is answered by the provisions of the respective leases. Lease forms
(a) and (b) do not provide for the resumption of advance royalty
payments. The regulations, subsequently adopted, in so far as they
purport to require that advance royalty payments be resumed, would
run, afoul of the provision in section 8 of these forms that no regula-
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tion made after the date of the lease shall affect the terms of the
lease with respect to rates of royalty or payments tlereundel.

As- to form. (c), specific provision is made in section 5 for the
resumption of the payment of advance royalties when the producing
well or wells cease to produce. This provision is applicable in terms
only during the fixed period. Cessation of production after the fixed
term would, of course, terminate the lease unless other conditions
specified in the habendum clause (sec. 2) for extension of the lease
beyond the fixed period are met.

3. Are advance royalties under section 5 of lease issued on
Forn 5-154 required on a nonproducihg lease which is being
maintained in force and effect by payment of non-utilized gas well
rental under section 4 of such lease.
This question, it appears, has arisen in connection with a lease on

form (c) held by the LeFlore County Gas and Electric Company
O 420 acres of land allotted to Nellie Jones, a full-blood Choctaw
Indian. The lease was approved on September 19, 1927. Accord-
ingly, its 10-year term expired September 18, 1937. The company
drilled one well on the lease capable of producing a small quantity
'of gas. No gas has been produced from the well. Collimencing in
1934 and continuing until 1940 the company has paid each year in
advance $100 as rental for the retention of gas-producing privileges
irn the non-utilized well. The payments were made under section 4
of the lease and, the company contends, such paymehts were made
in conformity with an understanding had with officials of the Five
Civilized Tribes Agency that the payment of $100 per annum satis-
fied all obligations of the lessee under the lease. On June 22, 1940,
the Assistant Superintendent of the Five Civilized Tribes Agency
made demand on the company for payment of $1,920 representing
the advance royalty for six years commencing in 1934 at $1 per acre
per annum (the rate specified in the lease for the sixth and succeed-
ing years of the lease term) less~ the rental payments of $100 per
annam which the lessee had made for retention of gas-producing
privileges in the non-utilized well. After a hearifng had been ac-
corled the company on this demand, the Assistant Superintendent
declined to vacate-his demand for additional payments. The coin-
pany appealed. The brief and argument on appeal set forth three
grounds: First, that the decision is contrary to and in the face of
the plain provisions of the'lease; secolid, that the ruling of the Super-
ml en dent will'discourage development of minerals; and, third, that
the ruling is inequitable and unjust because the company was led
to believe that the payment of $100 per year was all that would be*
required. The second and third 'grounds are pleas for admrinistra-
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tive relief rather than arguments in support of the legal rights of
the company under the lease. I shall, therefore, address myself only
to the first ground. y

Section 5 of this form of lease (form (c)) requires, as we have
seen, that advance royalties be paid until the lessee shall have 'drilled
a producing well on the leased land. Section 4, after providing for
a royalty of 12l/2 percent of the value of the gas in the field where
produced; contains this further provision:

** * * Failure on the part of the lessee to use a 'gas-produeing well which
cannot profitably be utilized at the rate herein named shall not -work a for-
feiture of this lease so 'far as it relates to mining oil, but if the lessee desires
to retain gas-producing privileges he shall pay a rental of $100 per annum
in advance, calculated from the date of the discovery, of gas on each gas-
producing well, the gas from which is not marketed nor utilized other than for
operations under this lease. * * * [Italics supplied.]

Where the only well drilled on the premises is a nonutilized gas
well on which the lessee is paying the gas rental of $100 per amum
for the retention of gas-producing privileges, the question is whether
the condition that would terminate the lessee's obligation to make
advance royalty payments has been met. To meet this condition
such- a non-utilized gas well must be held to be a producing gas well
within the meaning of section 5. A non-utilized gas well is not
in my opinion such a producing well. Section 5 plainly contemplates
actual production of either oil or gas on which the stipulated royal-
ties of 12/2 percent are paid. In other words, the well must produce
either oil or gas in paying quantities. This is plainly indicated by
the requirement in section 5 that the advance royalties be credited
on the stipulated royalties for the year for which the payment of
the advance royalty is made. The payment made on a non-utilized
gas well is in no sense a royalty on production. It is a rental exacted
for the privilege of retaining gas-producing privileges. The tender
of such a payment is in itself an admission that the well is not pro-
ducing in paying quantities (Sol. O p. April 19, 1934, 54 I. D. 422,
425),. As the lease contains no provisions for crediting advance
royalties on rental payments, the rental of $100 on such a well is
required not in lieu of, but in addition to, the' advance royalty pay-
ments required by section 5.

The demand of the Assistant Superintendent of the Five Tribes
Agency covers advance royalty payments for three years of the fixed
10-year period of the lease and subsequent years down to the date
of demand during which subsequent period the lease was continued
in force by the payment of a non-utilized gas well rental of $100
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per annum.7 Since paragraph 4 refers to the payment on. a non-
utilized well as a rental, the words "gas royalties" in the habendum
clause are obviously mistakenly used for "gas rentals." Under the
provisions of the lease the lessee's obligation to make the advance
royalty payments is not confined to the fixed term of 10 years. In
the absence of actual production returning stipulated royalties in
excess of the advance royalty, the payments are required to be made
throughout the "term of the lease." As already stated in the answers
to questions 2(a) and- 2(b), this plainly embraces the fixed term of
10 years and any extension of that term by operation of the haben-
dum clause. In urging a contrary interpretation, the LeFlore
County Gas and Electric Company places reliance on the provision
in section 5 to the effect that "should the producing well or wells
on said land cease to produce during the fimed term hereof, then at
the next succeeding advance royalty paying day, lessee shall resume
the payment of advance royalty." This provision, however, deals
only with the resumption of advance royalty payments when, pro-
duction, which originally resulted in the discontinuance of the pay-
ments5 ceases. It is without application to a lease such as that here
involved which has at no time produced oil or gas in paying quan-
tities.

Question 3 is accordingly answered in the affirmative. However,
since the advance royalty payments are required in addition to the
rental for a non-utilized gas -well, the demand of the Assistant Super-
intendent onthe LeFlore County Gas and Electric Company should
be revised to cover the entire amount of the advance royalties during
the period included in the demand.

4. The Commissioner of Indian Affairs has also submitted a ques-
tion concerning the apportiomnent of advance royalty payments as
between assignor and assignee where after the expiration of the fixed
term an oil and gas lease executed on lease form (c) was assigned
in the middle of a lease year. This question can only present itself
where the lease is being maintained by production Where, as ap-
pears to be the case here, such production was sufficient to produce
stipulated royalties in excess of the advance royalties, the obligation
to make the latter payment terminated under section 5 of the lease.,
The provision in that section for the resumption of advance royalty
payments upon the cessation of production applies in terms only to
the fixed period of 10 years. After the fixed term has expired, neither

7 The. habendum clause (sec. 2) provides, inter alie, that the lease shall continue in
force as much longer after the 10-year period as the "gas royalties for wells capable of
producing gas in paying quantities but not utilized are paid, as provided in paragraph
4 hereof."
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section 5 nor any other section of the lease requires the: lessee to
resume the payment of advance royalty when production ceases or
when it declines to the extent that production royalties are less than
the advance royalties. The question of apportionment of advance
royalties as between the assignor and assignee of such a lease cannot,
therefore, arise.

Approved:
OSCAR L. CHAPMAN,

Assistant Secretary.

GEORGE L. RAMSEY, SELECTOR, BY TED E. COLLINS, SUBSTITUTE
ATTORNEY IN FACT

Decided December 26, 1942

Motion for Rehearing decided August 21, 1943

FOREST LIEU SELECTIONSEXCHANGE OF LANDS UNDER THE ACTS OF JUNE; 4,
1897; JUNE 6, 1900; MARCH 3, 1905-S'IECTloN 7 OF THE TAYLOR GRAZING
ACT OF JUNE 28, 1934,. AS AMENDED BY TH FACT OF JUNE 26, 1936-GEENERAL
WITHDRAWAL ORDER OF NOVEMBER 26, 1934-CHARACTER OF LAND SUBJECT TO
SELECTION.

Lands nt of the class' and character required by the forest lieu legislation
are not proper for disposal under section 7 of the Taylor Act in satisfaction
of an outstanding substitute selection right as accorded by the repeal act
of March 3, 1905.

The act of June 4, 1897, as amended by the act of June 6, 1900, requires
selections of land in lieu of tracts within a public forest reservation to be
confined to vacant surveyed nonmineral public lands which are subject to
homestead entry.

Forest lands valuable only for their timber and too Imountainous for farming
or grazing if cleared cannot be classified as suitable for homestead entry
and therefore are neither subject to selection under'forest lieu legislation
nor proper for acquisition in satisfaction of an outstanding exchange right
under: section 7 of the Taylor Act. Further, such lands are affected by
a public interest and may not be restored to the public domain for a dis-
posal incompatible with the purposes of the withdrawal of November 26,
1934.

Lands having a mineral classification made by a board of commissioners
X under authority of the act of February 26, 1895, approved by the Secretary

of the Interior and never revoked are prima facie mineral lands and as
such are not subject to selection uder forest lieu legislation or.proper for
acquisition in satisfaction of an 'outstanding ubstitute exchange right
under section 7 of the Taylor Act.

THE RIGHT OF SELECTION ONE OF EXCHANGE-NOT A FLOATING RIGHT-NOT
ScRIP-NOT AsSIGNABLE-ITs AssiGNMNENT AS SCRIP BY DEALERS IN PBLIC
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LAND RIGHTS NOT COUNTENANCED BY THE GOVERNM1ENT- ASSIGNEES NOT
RECOGNIZED-NO PIVITY. L

Forest'lieu legislation contemplated an exchange of lands between two owners
and in the right of selection created an exchange right, not a floating right
Subject to barter, sale or assignment. The selection right may be exercised
only by the owner of the lands relinquished as base for the selection or

* for him by his duly authorized agent, and only to such owner may patent
to the selected land issue. No, selection by an assignee will be considered.

The Department has never countenanced the practice of dealers in public
land rights treating; the exchange right as scrip and assigning it through
the use of double powers of attorney. Although without authority to
prevent such private assignments, the Department is not obliged to rcog-
nize them and does not do so. If an owner of offered lands contracts
privately for a prepatent sale of his interest in selected lands,ihis:trans-

* feree has no privity with the Government and will not be recognized. by it.
If the land department rejects the selection or cancels the right the trans-
feree has no claim on the Government but must look to his vendor through
the courts for redress. Nor will the transferor be heard to complain that
rejection of his selection or failure of his base has prevented his convey-
ance of a selection which he has privately sold before acquiring it. Held:
That where an executor alleges that X, a record owner relinquishing forest
r reserve latnds and making a selection in his own name, acted only in a
trust capacity for the benefit of a company dealing in land rights and of
the executor's testator, who purchased the selection right involved from
the company, and where such executor, xwhether or not offering proof of
his authority to act, applies to withdraw the selection in order to recover.
the funds invested, the Commissioner of the General Land Office acts cor-
rectly in declining to deal with the transferee's estate, in recognizing only
the selector of 'record, in requiring his compliance with the regulations
and in canceling the selection upon his default.

RIGHT OF SUBSTITUTE' SELECTION UNDER REPEAL; ACT OF 1905-CONDITIONS--
ERRONEOUS DECISION VACATED-WHEN DEFEATED BY IMI:NATION o BASE

lrITHE RESERVE.

* A selector of record who for five years fails to .comply with regulations
requiring the posting and publication of the selection and whose selection
is.canceled for such default and, closed three months before repeal of the
forest lieu acts is not without. fault,. has no selection pending at repeal and
has no right of substitute selection under the proviso of the repeal, act.

In such case neither the selector of record nor the alleged heirs of his alleged
transferee may at any time be beard to claim a right of substitute selection
under the repeal proviso but particularly not when, all parties having
failed to make avail of appeal procedures or of other measures designed
to protedt their rights, they petition for the exercise of supervisory author-
ity in regard 'to the, selection after a lapse of 32S months from its: can-

* cellation and without any showing of extraordinary emergency or exigency.

Where forest reserve iands which have been relinquished and stand assigned
as unsatisfied base for an outstanding valid right of substitute selection
uder theyxepeal act are eliminated from the reserve before the exercise
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of such right, the right falls and there can be no enforcement thereof, the
reason for the exchange having ceased to exist. X

departmental decision which in circumstances such as those above described

holds the cancellation of the selection to have been erroneous, overlooks
the interim elimination of the base lands from the forest reserve and

accords a right, of substitute selection is in error and must be recalled and

vacated.

SECRETARY LIGED TO OBSERVE STATUTORY DmEcTlvts.

In his administration' of the 'public lands the Secretary of the Interior,

although- having broad discretionary poers in his supervisory capacity, is

bound by the terms of the applicable statutes and by the purposes of the

* withdrawal. He may not substitute: for their conditions rules of his own

choosing in particular cases. Nothing in the War- Powers Acts authorizes

the Secretary to determine the propriety of a substitute selection permitted

by the repeal act of 1905 by reference to the war and to the capacity of

an applicant's transferee to serve the war's purposes rather than by refer-

ence to the conditions imposed by the statutes creating and controlling the

selection right. Nor does the Government concern itself with the qualifica-

tions of a transferee, with whom it hag no privity. 

CHARACTER OF LANDS SUBJECT TO SUBSTITUTE SELECTION-ACT OF JUNE 6, 1900.

Both the terms' and the legislative history of the act of June 6, 1900, show

the congressional intent that in the interest of curbing exploitation of

national timberlands all lieu selections made after October 1 1900, be of

lands of the restricted character specified by said act and not of the

* broader character described by the act of June 4, 1897. This limitation

is applicable to a substitute selection made under the proviso of the

repealer of March 3, 1905, even though the original selection which it

replaces may have been under the 1897 act and of lands more broadly

defined.

RIGHT OF SUBSTITUTE SELECTION No NEW RIGHT-LIMITATIONS.

The proviso of the repeal act of March 3, 1905, creates no new right of

exchange but only a right to make a new selection in place of the selection

'which failed and in exercise of the original right, the quantity of land in

the substitute selection to be the same as that in the original selection

and no greater, even though additional base, relinquished but never

assigned to a specific selection, may remain unsatisfied.

ADMINISTRATIVE DIFFICULTIES-EF'FECT OF CHANGES IN FOREST RESERVE BOUND-

ARIES-No PRovIsION FOE RESTORATION OF INVALID BASE-SCRIP DEALERS-

ADDITIONAL SELECTIONS-REIEW OF MEASURES TAkEN. -

Administration of forest lieu selections has been embarrassed by numerous

factors basic among which has been the possibility that changes in forest

-reserve boundaries made before completion of a selection might invalidate

the base offered by eliminating it from the reserve and might also thereby

cloud the offeror's title, no permanent relief legislation permitting restora-

tion of invalid base to the prior owner having existed before 1930. Meas-

ures taken to protect tights included general rules to effect prompt com-

pletion of selections, special rules for cases presenting features for equitable
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consideration and stringent directions regarding "additional" selections by
scrip dealers who made a practice of offering vast tracts of base land by
one relinquishment deed and thereafter making their exchange selections
piecemeal, in small quantities, and at their leisure.

Instructions of March 6, 1900 (29 L. D. 579), warned holders of outstanding
base that delay in making additional selections would be at their own risk,
such selections being subject to all changes in the reserve boundaries and
in the forest lieu laws. Held: That a valid right of substitute selection
under the repeal proviso replacing an 'additional" selection found invalid
is itself an "additional" selection and subject to all the risks described.

SECRETARY'S AJTH~onITY To ACT Snx SPONTE. -

As long as- public lands remain under the care and control of the land depart-
ment its power to inquire into the extent and validity of rights claimed
against the Government and to correct its own errors does not cease.
When alienation of public land is involved, the Secretary may determine
every question presented by the case record without regard for the manner
in which the, case comes before him for determination.

The departmental decision of August 6, 1981, in George L. Ramsey, Heirs of
Edwin C. Philbrick, A. 16060, Lieu Selection No. 1559, recalled and vacated
and the right of substitute selection canceled.i

CHAPMAN, Assistant Secretary:
This appeal is from a decision made by the Acting Assistant Com-

missioner-of the General Land Office on December 19, 1940, rejecting
an application for a forest lieu reselection under the acts of June 4,
1897 (30 Stat. 36), and March 3, 1905 (33 Stat. 1264). The applica-
tion was filed on May 3, 1939, by Ted E. Collins as substitute attorney
in fact for George L. Ramsey (Potlatch Forests, Inc., beneficiary);
It sought to exchange 320 acres of base land in T. 28 S., R. 32 E.,
M. D.-M., California, Sec. 21, N1/2, reconveyed to-the United- States
by George L. Ramsey by deed dated October 2, 1899, for 320 acres
in Idaho in T. 43 N., R. 2 E., B., M., Idaho, Sec. 10, NE1/4 NEI4;
Sec. 12, SW1/4 SW/4; SE1/4 SE1/4 ; Sec. 13, NWl/4 NEW/4 SE1/4
NE/4; Sec.- 15, SW1/4 SE 1 4; Sec. 25, NE1/4 NE1/4; Sec. 34, NW'/4
NE . --

With this application Collins filed a copy of a departmental decision
of August 6,.1931, and a letter from the Assistant Commissioner of
the General Land -Office promulgating it under date of August 25,
1931.' The decision held that Lieu Selection No. 1559, made by
George L. Ramsey on December 18, 1899, had been erroneously
canceled on November 21, 1904, and that a right of further selection
under the act of March 3, 1905 (33 Stat. 1264), still existed and might

1 Forest Lieu Selection- No. 1559 -in National Archives; 1427318, A. 16060, filed In Coeur
d'Alene 013863.
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be exercised either by Ramsey .or by the heirs of E. C. Philbrick,-
deceased, who was said to have been the real party i interest. Ac-
companying these documents were a power of attorney to select ex-
ecuted by Ramsey to Jeremiah Collins; a substitute power of attorney
from' Jeremiah Collins to Ted E. Collins and a statement of the non-
mineral character of the lands herein selected and of the fact of their
nonoccupancy. This statement purported to be an affidavit but was
defective. Additional papers filed were a affidavit as to the absence
of springs and water holes and a petition for "Reclassification," pray-
ing the Secretary to classify as subject to entry under the provisions
of section 7 of the act of June 28, 1934 (48 Stat. 1269), the lands
above described. This petition was as follows:

There are a few small creeks fed by springs on the land applied for, but
the sate have no value for agricultural or grazing purposes because the land
is nonagricuttural, a steep hill side near the top of a divide; and contains a
growth of white pine, larch, red fir, white fir and cedar timber; and because
of the heavy growth of timber it never has been used for grazing or agricultural
purposes and is not suitab le for such purposes; in fact it is chiefly valuable for
tihraber and title to the land is sought for this purpose. There are no improve-
ments of any kind on said land. The land is ot now and never has been
occupied by any person. [Italics supplied.]

No part of said land is irrigated or under constructed or proposed irrigation
ditches or canals; said land, because of its mountainous character, cannot be
irrigated at a. reasonable cost or to profitable advantage.

The application accompanying this affidavit is being made for and on behalf
of the Potlatch Forests, Inc., of Lewiston, Idaho, who is now the owner of all
contiguous lands adjoining that applied for, which are valuable for timber,
and title to-this land is sought in connection with the regular timber operations
of said company.

The essentially timber character of the tracts Was confirmed by the
Division of Investigations. Its special agent-reported that the tracts
sought were situate in t he, watershed of. the St. Maries River and
were steep, brushy timber lands in old burns or on divides between
creeks. The tracts were covered with undergrowth so dense that there
was a minimum of grasses and they were unfit-for grazing. The
tracts all had the same general character. The reproduction was
considerable, some small, some heavy. A cruise by Potlatch Forests,
Inc., made before October 1939 had estimated that the tracts then
contained nearly 2,000,000 feet of timber,; consisting of 625,000 feet
of white pine and 1,280,000 feet of mixed cedar, fir and larch.

On December 19, 1940, the Assistant Commissioner of the General
Land Office held the application for rejection. Besides reviewing the
character of the lands, h mentioned a recommendation by the Idaho
State Forester to the Idaho Land Board that it make lieu selection of
these lands for incorporation of them into the State forest proposed



272] GEORGE L. RAMSEY, BY TED E. COLLINS 277
Decenber 26, 1942

for this area. In all the circumstances the Commissioner considered
that approval of the application in satisfaction of the, forest lieu
selection right would not be in the public interest.

On January 27, 1941, appellant filed a timely appeal, making the
following specifications of error:

1. That the Commissioner erred in not reclassifying the land applied foi-
under Section 7 of the Act of June 28, 1934 (48 Stat. 1269), as amended by the
Act of, June 26, 1936 (49 Stat. 1976), and holding that the acquisition of sa'd
land by the selector in the interest of the Potlatch Forests, Inc., "would not
be in the public interest".

2. It was error not to give due consideration to the fact that the tracts
applied for under. this application are isolated and disconnected and even
though they contain a considerable stand of timber, are of little use and
value to any person other than the adjoining land owner. -

In addition, he stated that a supporting brief, argument and affidavits
would be filed within a short period; but no such papers have been re-
ceived by the Department.

On December 10, 1941, the Commissioner received a second letter
from the Idaho State Forester.2 This was. dated December 6, 1941,
.and was to the effect that the State no longer had any interest in
selecting the lands here in question, since a certain land exchange bill
affecting the matter had failed of passage. Accordingly, the State
was not opposed to "the lieu filing made on these lands on May 3,
1939." This letter evidently refers to the application by Collins in
the instant case. It does not seem to have induced any change in' the
Commissioner's decision.

Upon examination of the appeal 'papers the Department finds the
first specification of error too general to be accepted under the Rules
of Practice. Further, it does not find in the other specification or in
the cessation of the State Forester's interest in these lands or in these
points taken together any ground for disturbing the Commissioner's
decision that to approve this selection would be contrary to the public
interest.

Rights like that here claimed are today controlled by the Taylor
Grazing Act 3 and the general withdrawal orders of November 26,
1934, and'February 5, 1935, which in large part implement the Gov-
ernment's current comprehensive policy of conservation and develop-
ment of natural resources. The public lands in 24 States have been
withdrawn and reserved for classification in aid of these purposes.
But section 7 of the Taylor Act as amended authorizes the Secretary

2 See Coeur d'Alene 013862.
3 The act of June 28, 1934 (48 Stat. 1269), as amended by the act of June 26, 1936

(49 Stat. 1976).
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in his discretion to lift the reservation and restore lands to the public
domain for disposal in accordance with his determination of the most
useful purpose to which they may be, put under applicable public
land laws. He may open them to entry, selection or location if he can
classify them as valuable, suitable or proper for the particular type
of disposal suggested.

In this case the Secretary does not find that the lands applied for
are proper for acquisition in satisfaction of the outstanding lieu right
set forth and therefore he cannot restore them for selection. In the
first place the lands cannot be found to be of the class and character
required by the acts creating these selection rights.4 By the act of
June 6 1900 (31 Stat. 614) selections were to be confined to "vacant
surveyed nonmineral public lands which are subject to homestead
entry not exceeding in area the tract covered * * *" by the base
surrendered. Since these lands have been withdrawn from- all forms
of 'entry and reserved as above described they are not "public lands
which are subject to homestead entry." Nor can they be made such
by being classified as suitable for homestead entry. For they have
been found to. be essentially forest lands, valuable only for their
timber and. wanted only because of it. As appellant's -own petition
concedes, they are wholly unfit for grazing-or agriculture. They are-
so mountainous, rocky, rough and-steep that even if cleared of their
timber they would be unfit for agriculture and impossible of cultiva-
tion. Such lands have not been thought suitable for homestead entry
under past administrative practice nor 'would a petition for such
classification of them be granted under the land laws as contempo-
raneously understood and administered.6

Moreover, these lands are not of the nonmineral character required
by the 900 act, spra. The tract books note sections 13, 15 and 25
of T. 43 N., R. 2 E., B. M., as having a mineral classification made in
October 1899 and' approved March 26, 1901. But in fact all the lands
here selected, those in sections 10, 12 and 34 as- well as those in sec-
tions 13, 15 and 25, are among those unsurveyed Idaho lands which
on October 31, 1899, were classified as mineral by the board of com-
missioners for the Coeur d'Alene land district under authority of the
act of February 26, 1895 (28 Stat. 683).7 Although certain classifica-

'Whenever by act of the Congress provision is made for disposal of portions of public
lands of a designated class and character, selection or entry thereof under such act can-
not lawfully be permitted until the lands sought to be acquired are shown to be of the
class and character subject to disposal thereunder. Kern Oil Go. et al. v. Clarke (On
Review, 1902), 31 L. D. 288, 300.

'Winningoff v. Ryan, 40 L. D. 342 (1912), and cases cited. See also question 4 on
Form 4-480, "Report of Fraudulent Claim or Entry."

United States v. Northern Pacific RV. Co., 311 U. S. 317, 362, 364 (1940).
7Mineral classification No. 3041; also 2565, 2566, 2567 and 2568, in the National

Archives.
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tions by commissioners acting under this statute have been protested
by the Northern Pacific Railroad Company and others, and even by the
Government itself, and in.some instances have been revoked by the
Department,s the mineral classification just described, which was

approved by the Secretary on March 26,-1901, has never been attacked
or revoked. Moreover, the Supreme Court has held that the Com-
missioner's reports and the Secretary's approval and acceptance there-
of create a prima facie showing in favor of the classifications Ac-
cordingly this particular classification continues in force as to all
the'selected lands even though it has not been noted on the tract books
in connection with sections 10, 12 and 34.*1 Accordingly none of these
lands would be subject to selection.

In the second-place to permit selection of these tracts believed to be
valuable only for their timber, which has a very substantial estimated
value, might mean the immediate and complete liquidation of this
part of an exhaustible resource in which the whole people have, a vital
and paramount interest as concerns both conservation and forest
values. Against a use of these lands so contrary to the public interest
the Government has no guarantee or protection under the- statute.
The Secretary, having no authority to restore these lands for a dis-
posal potentially in such derogation of the conservation aims of the
Taylor Act and of the withdrawal, is under a duty to maintain the
reservation. 

Appellant asserts that the tracts are isolated and disconnected and
as such are of no value to the Government and should be disposed of.
Appellant speaks prematurely. Of the eight forties sought one makes
part of a considerable area of vacant land; five others would become
isolated if certain other lieu selections by' appellant were to be allowed
but as: yet have notbeen segregated by his applications; and only two
are actually isolated. However, even if all the tracts were isolated,

8 ee Mineral Contest No. 2179; also letter of March 3, 1909, Commissioner of General
Land Office to Register and Receiver of Coeur d'Aleneland office, approved by Secretary,
March 3, 1909, Secretary's file No. 2-125, pt. 1, General Land Office Mineral Land Classifi-
cation, act of February 26, 1895 (28 Stat. 683) ; Lamb et al. v. Northern Pacific Railroad
Co., 29 L. D. 102; United States v. Northern Pacifir By. Co., 311 U. . 317.

8 United States v. Northern Pacific iy. Co., 311 U. S. 317, 358 (1940).
'5 Section 1 of the act of February 26, 1895 (28 Stat. 683), ordered classification of all

lands within the Northern Pacific Railroad Company's land grant and indemnity land
grant limits situate in certain specified land districts. Section 3 provided that if the
lands examined were surveyed, classification should be by each legal subdivision; if un-
surveyed, by tracts of such extent and within such identifying natural or artificial bound--
aries as the Commissioners might determine and designate. Section 6 provides in part.
as follows: "That as to the lands against the classification whereof no protest shall have
been filed as hereinbefore provided, the classification, when approved by the. Secretary of
the Interior, shall be considered final, except in case of fraud, and all plats and records of
the local and general land offices shall be made to conform to such classification." [Italics
supplied.]

alSec. 10, NE 4 NE /4 and Sec. 25, NE 14 NE&4.
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appellant's argument could have no weight. The Secretary has no
authority to release even an isolated tract for a use which patently
might, injure the interest of the whole people.

F inding the selection in question improper 'for satisfaction of the
lieu right and contrary to the public interest for the several reasons
stated above, the Department affirms the decision of the Acting As-
sistant Commissioner of the General Land Office. But in addition
upon review of all the facts in this case the Department is of opinion
that it was in error in its decision of August 6, 1931, in A. 16060, in
recognizing a right of reselection in George L. Ramsey in connection
with Lieu Selection. No. 1559.

The ecord shows that Ramsey made his original application to
select, No. 1559, on December 18, 1899; that for five years, despite re-
peated notices served on 'him and on Jeremiah Collins, his attorney
in Washington, 'he failed to comply with the regulations requiring
posting and publication of the selection ;12 that on November 21, 1904,
for this default the Commissioner rejected the slection and that on
*November 22, 1904, over three months before repeal of all forest lieu
legislation by the act of March 3, 1905, the case was noted on the
tract books as canceled and closed.'

If this action was -erroneous, Ramsey was, not without remedy.
Although the Commissioner's letter of rejection did not invite appeal,
it was regular land office procedure under Rules of Practice,'3 pub'
lished and well known, to entertain any appeal filed within 60 days 14
from the date of service of notice of decision. Ramsey however did
not appeal.

There was another procedure of which Ramsey might have taken
advantage -to evidence his belief that the Commissioner had erred.
Less than six weeks' after expiry of Ramsey's appeal period, the act
of March 3, 1905, repealed all the forest lieu legislation. It protected
certain interests by a saving clause as follows:

Provided, That selections heretofore made in lieu of lands relinquished to the
United States may be perfected and patents issue therefor the same as though
this Act had not been passed, and if for any reason not the fault of the party
making the same any pending selection is held invalid another selection for a
:like quantity of land may be made in lieu thereof.

But there were persons of whose interests this proviso took no account.
These were, first, those who had made proper relinquishment of base
lands to the United States but who had failed to make any selection

II Instructions of December 18, 1899, 29' L. D. 391, 393.
'3Rules of Practice, uly 15, 1901, Rules 81, 86, 31 L. P. 527, 539; December 9, 1910,

Rules 74, 76, 39 L. D. 395, 407-8; September 1, 1926, Rules 74, 76, 51 L. D. 547, 559-
60. See Code of Federal Regulations, Tit. 43, Part 221.

14 Reduced to 30 days under the 1910 rules.
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before repeal and therefore could make none after it; and, second,
those who without fault on their part had seen their selections rejected
before repeal and who, having no. selections pending at repeal, had
therefore no right of further selection after it. Relief of these groups
by -some sort of legislation was under.consideration in the Congress
during 1906 and 1907. To ascertain the extent of the need the Senate
agreed to the Resolutions of March 19, 1906, and December 18, 1907,
directing the Secretary to obtain and report to it the names of the
persons, firms and corporations in these groups and the number of
acres which each had conveyed or relinquished to the United States.

Thereunder, if Ramsey could properly contend that his selection
had been canceled'without fault on his part, it was open to him be-
tween March 19, 1906, and December 18, 1907,-to comply with the
Secretary's Instructions15 uinder these Resolutions and thus place him-
self among those to be benefited if the legislation in contemplation
should be Ienacted. Exailination of the Secretary's report1e to the
Senate shows Ramsey among those who had relinquished lands o the
Go'vernment but had made no selection in lieu thereof before iepeal.'e
But his name does not appear on any of the lists of those whose selec-
tions had been canceled without their fault but before repeal and who
were therefore precluded from further selection.

Since Ramsey neither appealed nor took advantage of the Senate
Resolutions to place himself in line for relief in this case and since
no word of protest against the decision was heard at any appropriate
moment, from Ramsey, Collins or anyone else alleging an interest in
this selection, it was reasonably to be assumed that Ramsey had
recognized his own default in the premises and had acquiesced in the
cancelation of his selection. -

The assumption was to remain good for 7 years and 4 months.
'Then on July 22, 1931, after a lapse of 328 months, Jeremiah Collins
filed a petition for the exercise of supervisory authority. He repre-
sented himself as attorney for the heirs of E. C. Philbrick, alleged
transferee of Ramsey, and requested for them a right of reselection.
He also filed.a letter from Ramsey, who said that with the consent of
these heirs he was requesting authority for himself to re-use the base

35 L. D. 8.
-oThe Secretary made seven reports as follows: Nos. 1-2, November 21 and December

3; 1906, Sen. Doe. No. 18, 59th ong., 2d sess., Senate Documents, v. 2 (Serial 5069)
No. 3, February 20, 190T, Sen. Doc. No. 332j 59th Cong., 2d sess., Senate Documents, v. 5,
(Serial 5072); No. 4, February 21, 1907, Sen. Doe. No. 337, ibid.; No. 5, February 25,

.1907, Sen. Doe. No. 350, ibid.; No. 6, February 26, 1907, Sen. Doc. No. 352, ibid.; No. 7,
December 23, 1907, Sen. Doc. No. 147,.60th Cong., 1st sess., Senate:Documents, v. 34,
(Serial 5267).

1rExhibit A, Sen. Doc. 18, spra, footnote 16 shows .George L. Ramsey as having, re-
linquished 40 acres.

692959-48-24
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land and to make another selection under the acts of June 4, 1897,
and March 3,1905.

The essential facts stated were as follows: Ramsey, a bank presi-
dent in Helena, Montana, had no real interest in this selection ad in
making it had acted only in a trust capacity for the benefit' of the
Collins Land Company of Montana. This. company had had full
control of the basic selection right in Lieu Selection No. 1559 and
had sold the right together with all papers necessary for land office
filing to E. C. Philbrick of Eastern Montana. Philbrick had located
the lands selected but not long subsequently had become mentally ill.
On July 24, 1902, he had died, leaving his property by will to his wife
and a- daughter. The widow also had become insane and in a violent
mood had killed first her daughter and then herself. Surviving her
daughter, she had succeeded to her daughter's interest in Mr. Phil-
brick's estate. Upon Mrs. Philbrick's. death, her brother and three
sisters took the whole. This succession of tragic events, according;
to Collins, was the probable reason why in the period covered by them
this lcation 'as "allowed to go by default."

The petition further set forth that "strong and explicit showings"
of Philbrick's interest in the selection had been presented to the land
office by Sydney Sanner, attorney for the estate, and by Charles Davis,
the executor, and that the latter -had directed particular attention to
the conflict, of a considerable portion of the selected land with the
grant to the Northern Pacific Railroad Company. Notwithstanding
these facts, the petition asserted, the Commissiofier had refused to
recognize Philbrick and by ignoring the rights and interest of the
transferee had caused his loss both of the money which he had invested
in the right and of the lands selected. The petition therefore con-
tended that the cancelation was made in error, without proper basis
and in contravention of right and justice and it urged that the right
of reselection under the act of March 3, 1905, be granted to the Phil-
brick heirs to redress the wrong that had been done.

The Department entertaihd' the petition and on August 6, 1931,
rendered its decision. 18 It was of opinion that the General. Land
Office should not have ignored the several statements as to Philbrick's
interest in the selection; that in view of the conflict with railroad
lands alleged by the transferee's executor it should not have required
Ramsey, the selector of record, to post and publish the lands; that it
should have allowed the transferee's executor to withdraw the selec-
tion and in any event should have accorded him the right to appeal

'- A. 16060, 1427318, filed in Coeur d'Alene 013863.
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to the Department. It therefore held that the selection-had been
erroneously canceled onNovember 21, 1904, and recognized a right
of reselection as existing under the act of March 3, 1905. This it said
might be exercised either by Ramsey or by the heirs of Philbrick in
their own names on proper showing of heirship.

The legal argument implied in the petition's statements and ap-
parently adopted by the decision of August 6, 1931, seems to be based
upon the hypothesis that the right of selection under the act of. 1897
may be transferred by Way of assignment and may be exercised
vis-a-vis the. Government by one other than the owner of the land
relinquished; in other words, that this right is a: floating right prop-
erly-subject to barter and sale. The Department considered this
question in the early days of this legislation and decided that if the
Congress had intended to create a floating right it would have used
different -language; that'the language used clearly' negatived such
intention19 The Department -has therefore consistently held that
under neither the wording nor the spirit of the law is the selection
right assignable It must be exercised by or for the person who re-
linquishes the land upon which the selection is based. Thus no com-
plications can arise by reason of floating rights acquired by assign-
nment in advance of selection.

According to the long line of decisions, the 1897 act contemplated
an exchange between tvo owners, the United States and the individual
holding title to the base lands in a forest reserve, and required that the
transaction of exchange should lie:betveen those two only. Nothing
in the law could be construed as indicating that it contemplated any
different character of-transaction. The title to the selected land was
in every case to rest in the owner of the relinquished land and patent
was to issue only to such owner.' In the event of his death after his
relinquishment to the United States all subsequent proceedings look-
ing to a completion of the transaction must be carried on in the name
of 'the deceased owner of the base and if the exchange were to be
consummated the patent for the lieu lands must issue in his mame.
Compatibly with this position the Department has also held that the'
selectionirright may be exercised in behalf of the owner of the base
lands by a duly authorized agent or attorney in fact, upon submission
of satisfactory proof of his authority. But it has always refused to

19 In an opinion of August 26; 1898, sent to a member of the Congress, Secretary;Bliss
stated - * the act of June 4, 1897, does not provide for the issuance of scrip in any
form." See 28 L. D. 472.
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recognize an assignee.20 In this it has but followed a principle well
established in earlier land law that-

The Department must deal directly with its own vendees, with the persons
with whom it contracts. It cannot undertake to follow the transfers of the
gxrantees, and to settle questions that may arise upon such transfers, but must
leave such matter for determination in the courts.2 '

- This interpretation of the Government's relation to those exercising.
the selection right does not imply that an owner contemplating an
exchange with the Government may not privately contract in advance
of patent to sell his interest in the selected lands. It does mean how-
ever that his transferee has no privity with the Government and can
make no demands upon it. Further, just as one who purchases an
equitable title while legal title remains in the Government takes
:and holds it subject to all equities upon it in the hands of his vendor,
the prepatelit purchaser of a right in selected lands has no better
right or standing than his vendor, the selector. He is charged with
knowledge of the law and he buys subject to the risk that the land
X'epartment may for cause cancel the selection. In such event he has
no resort to the Government but must look to the courts for such
redress from his vendor as the terms of his contract may afford.22

From this review it is clear that however complete and convincing
might have been the evidence 23 alleged to have been presented to the
land office that Ramsey, or Collins, had sold his interest in the selec-
tion to Philbrick, the Commissioner was under a duty to deal only
with Ramsey, owner of the base lands and selector of record, and not
with the alleged transferee. It is clear, further, that both Jeremiah
Collins, attorney of record for Ramsey, and the Philbrick estate were
charged with knowledge of the legal principles above set forth. Be-
sides, for about a year and a half before the selection was canceled,
the estate had been in correspondence with the Commissioner and not
only was in possession of complete official information concerning the
selection but was upon express notice that Philbrick was not the

WI'. A. Hyde (On Review), 28 L. D. 284, 286 (1899) John E. McCornack,, 32 L. D.
578 (1904) Albert L. Bishop, 33 L. D. 139. (1904); Heirs of George Liebes, 33 L. D. 48
and 460 (March 10, 1905); F. A. Hyde and Co., 33 L. D. 639 (June 21, 1905); Hiramt f.
Hamilton, 39. L. D. 607 (1911); Martin v. Patrick, 41 L. D. 284 (1912); Hammond Lioner
co., 46 L. D. 479 (1918) Hiram M. Hamilton, Inland Lumber and Tim-ber Company,
Transferee, On Rehearing, 50 L. D. 504 (May 26, 1924) ; Paragraph 19, Instructions of
July 7, 1902 (31 L. D. 372).
- 2k. M. -Chrisinger, 4 L. D. 347, 350 (1886) . P. ogswell, 3 L. D. 23, 29 (1884)

Margaret S. Kissack, C. L. L. 421 (1880).
22 Smith v. Custer et al., 8 L. D. 269, 278 (1889) ; Boone v. Chiles, 10 Peters 177; Root

v. Shields, 1 Woolworth 340.
= In point of fact what the petition referred to as "evidence" and "strong, explicit

showings" that Philbrick was the real party in interest was only unsupported assertions
and conclusions.- The land office never received any legal evidence on this point. See
the letters and papers in Lieu Selection No. 1559, National Archives.
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selector of record and that his estate could not be recognized by the
land office.

In view of the statements about the explicit information given to
the land office, the facts bear some review. In June 1903 the attorney
for Philbrick's estate, Mr. Sydney Sanner of Miles City, had inquired
the status of a selection which his testator was said to have made and
which was believed to be No. 1559 but about which no data had been
found in his papers. The Commissioner promptly advised Sanner
that Selection 159 had been made by Ramsey; that there was no
power of attorney from Ramsey to Philbrick or anything to show that
Philbrick was a party in interest; and' that the sole appearance of
Philbrick's name in connection with the matter was on a nonmineral
affidavit which Philbrick had executed on December'18, 1O9S' lie
falso gave Sanner complete details about the application, the lands
selected and the defaults of the selector to date, namely, his failure
to describe certain unsurveyed lands in terms of future surveys and
to give notice of the selection by posting and publishing.

The estateattorney did not answer- this letter nor did Jeremia h
Collins make any explanation on behalf of any party, although he-
was apprised of this as of every other proceeding i the case. A
year later, however, on July 16, 1904, Mr. Charles Davis of- Miles
City, representing himself as executor of the estate, applied to with-
draw the selection in order that he might try to recover for the estate
the fnds invested therein. He made no reference to Sanner's inquiry
or to the Commissioner's answer but by affidavit filed with the register
set forth his lack of success in locating and posting the selectioit
Some of the tracts he said he had found to be within the grant limits
of the Northern Pacific Railroad Company. Others he could not'find
at all.; 1-le also stated that upon presenting these facts to the court25

having jurisdiction of the estate he had heen directed by the court-

* --* * to dispose of the estate's said interest in said matter by tithdrating.
said application, or otherwise, and taking such steps as may be appropriate in
the premises and scuring for said estate the funds, invested therein by said
deceased. e e * [Italics supplied.]

Davis provided no proof of his authority as executor. Nor did
ie submit any identification or description of the tracts in conflict

with the railroad grant or of those which he could not find. He
referred to"'annexed schedules" and to "the record of the proceed-
ings in the matter of 'said estate hereto attacked.") [Italics supplied.]

s3 Actually the file (L. S. 1559) contained two nonmineral affidavits, the second executed
on February 20, 1903, by George Scheetz of Miles City.

25 The District Court of thei Seventh Judicial District of the State of Montana in and
for the County of Rosebud.
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But no such papers were attached to the affidavit. Nor were they
received at any subsequnt date. The register's letter transmitting
the affidavit suggested that proof of the executor's authority to act
might follow but it never did.

The Davis application to withdraw the selection, received through
* the register on July 16, 1904, was answered through the register on

July 28, 1904, by a letter reviewing the whole matter. The Com-
missioner again advised that there was no evidence in the papers to
establish that Philbrick then had or ever had had any interest in
the selection save as affiant of a nonmineral affidavit and that in all
the circumstances the office could recognize only Ramsey as concerned
with the requirements of the case. He therefore insisted upon Ram-
sey's compliance with the regulations for posting and publication

-within 60 days upon pain of cancelation of the selection without
further notice. On November 21, 1904, he canceled the selection for
Ramsey's default. On November 22 the case was closed on the tract
books.

This whole action of the Commissioner was strictly in accord with
the Department's construction of the statutes as above outlined. In
the first place, since the Government had no privity with Philbrick
and no-duty toward him, it is difficult to see what error the Corn-
missioner committed in declining to deal with the transferee's estate
in the stead of the selector of record either as to the selection gen-
erally or as to any particular phase of it such as the alleged conflict
of some tracts with the railroad grant. The Government's business
was with its offeree, not his transferee, and the Government was
under no. compulsion to deal with the latter as to anything. In the
second place, it was proper for the Commissioner to require publica-
tion and posting under the Instructions of July 7, 1902, 31 L. D.
372. Notice of the requirement was duly received and receipted for
by Ramsey himself at his record post-office address. It was Ramsey's
duty to comply with the regulations but he failed to do so. The
cancelation of a selection in such circumstances has been held to be
regular and proper and to be the fault of the selector.28

Thereafter nothing further was heard from the Philbrick estate,
although. it was the executor's privilege to appeal from the Com-
missioner's decision, had he so desired.27 The Collins petition spoke
of the Philbricks as having allowed this selection to go by default
and sought to excuse it. Referring to the successive deaths of Phil-
brick, his daughter and his wife, its exact language was the following:

Santa Fe Pacific B. B. Co. et al., 40 L. D. 360 (1911).
: Rules 74 and 78, Rules of Practice, L . 547, 559, 560; 43 CFR 221.73 and 221.77.
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In the period covered by these sad events, it is no wonder important business
of the Philbricks: received no consideration and in particular that this scrip
location was allowed to go by default.

Although the point is of no ultimate consequence one way or the
other, it should be observed that the facts do not support this con-
clusion. Philbrick died on July. 24, 1902. Within a year, as has
been seen,; Sydney Sanner, the lawyer for Philbrick's, estate, and
Charles IDavis, its executor, concerned themselves with this nl atter
and obtained information about it. From July 1903 to July 104
the executor, believing it to be the estate's duty to perfect the select
tion, tried to meet the requirements but had to report failure to the
court and to the Commissioner. On July 28, 1904,-the Commissioner
correctly made clear to Davis that the obligations: in the case were
Ramsey's 'and that only Ramsey: would be recognized. Thereafter,
Davis did not, pursue the matter further -with the land office. He
did not protest the Commissioner's explanations. Nor did he take
an appeal after cancelation on November 21, 1904.

This course of action, ifollowed, in the period from July. 1903 to
January 1905 by the executor of the E. C. Philbrick estate, can
scarcely be characterized as neglect or default. Nor can it -be at-
tributed to- preoccupation with thel tragic deaths of Philbrick's
daughter and wife, as suggested by the Collins petition, for those
deaths did not occur until July 17,1910, nearly six years after can-
celation. Instead, the course pursued was logical in the circum-
stances. For upon receipt of the Commissioner's firm letter of July
28, 1904, Davis could scarcely continue to regard compliance with
the regulations as the estate's responsibility. In. addition it must be
remembered that since the estate's attempt to withdraw- the selection
had failed, Davis was under the court's alternative order28 to proceed
"otherwise" to secure the funds which the testator had invested in
the selection. The record does not indicate whether he proceeded
against Ramsey and the Collins Land, Company either in or out of
the local courts. But it seems unreasonable to assume that Davis
would not make some effort to obey the court and take the other
steps appropriate in the premises, if he was in a legal position to
do so.

In this conection it should be noted that in applying for the right
of reselection for the Philbrick heirs neither they nor their attorney,
Collins,: made any showing -that none of the successive Philbrick
interests had been recompensed in any way from any source. whatever
for the loss of the original investment alleged to have been made in

2S Supra, footnote 25. J
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this canceled selection. Nor did Collins show that the Collins Land
Company had not retained the purchase price of the selected land
paid to it by the decedent.

Indeed the statements presented by Collins and Ramsey were
wholly. unsuppQrted by affidavits or documentary evidence of any
sort. Although both asserted that in making this petition they acted
under the authority and with the consent of the Philbrick heirs,
neither-of -them filed any evidence of such authority' or consent or
iade llany showing that such heirs would benefit by: the right of re-
selection should it be ranted to them. Again, although Collins
designated as the Philbrick heirs three sisters and a brother of Mrs.
Helen Howard Philbrick, widow of E. G. Philbrike. namely, Grace
fairis, Reno, Nevada, Bessie Hout, Etna, Montana, Annie H. Van
H46rn, Miles City, Montana, H. M. Howard, Miles City,; lontana, he
filhd 1o0 evidence to show that these persolis were such heirs or that
they were or had been the only Philbrick heirs or that they were alive
at the date of the- petition. There was neither certified copy not
abstract of E. C. Philbrick's will; of the decree of distribution of his
estate; or of the proceedings regarding the estate of either Phil-
brick's daughter or his wife, Helen Howard Philbrick, or regarding
the distribution thereof.

The petition was further defective'in failing to show what emer-
gency, newly arising after 27 years of acquiescence* by all parties -i
the decision of Novenber 21, 1922, suddenly demanded the exercise
of supervisory power. Yet "positive showing of extraordinary emer-
gency or' exigency" is a basic requlrement for the consideration of
sdch a -petition under the rule.29 Nor in seeking the right of further
selection did the petition apply to select a particular tract of land
as required by the Department's rule.30 -
- 'On the 'Whole it would seem that there was little or no groind for
entertaining this petition or for exercising supervisory authority coia-
cerning it. If the several well-established rules of construction and
practice above-described were to be followed, neither Philbrick nor his
estate could be considered as having had any claim upon the Govern-
h'ient at any time, whether in 1904 or in 1931. Nor could a right of
-reselection be thought to exist in Ramsey, since his case was properly
closed before repeal on March 3, 1905, and his selection was not pend-
ing on that date. Further, since Ramsey's selection was canceled fol
his' fault in failing to comply with the publication requirement, he
-would be barred under the proviso of the repeal act from using his
relinquished -land as base for a further selection 1 -

29
Rle 85, Rules of Practice of September 1, 1926, as amended, 51 L. D. 547, 561.

:::o John A. Eld (On Reheasng, 1919), 47 L. D. 109, 111. ... -

2a Santa Fe Pacific ?. B. Co. et al., 40 L. D. 360, 361, 362 (1911). .
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Finally, even if all these principles were to be ignored, the right of
reselection could not be held to exist, for the statutory reason for an
exchange of lands between Ramsey and the United States had ceased
to exist. The forest lieu legislation of June 4, 1897, for exchange of
lands inside forest reserves for lands outside had reciprocal purposes,
namely, to give the Governmlent exclusive control over all lands within
forest reserves and to relieve persons whose lands became imprisoned
in them. By 1931 these purposes had here been accomplished in a
manner other than that of exchange. The lands to be offered by
Ramsey as base -for a new selection were situate within the Sierra
Forest Reserve on October 6, 1899, when his deed32 of October 2,
1899, reconveying them to the United States was duly recorded in
Kern County, California. They were later transferred to the Kern
National Forest and then to the Sequoia National Forest. But they
were eliminated from the Sequoia by proclamation of December 5,
1917 (40 Stat. 1726).

At that time Ramsey's selection had been canceled for 13 years.
Throughout that period and for 14 years longer he did nothing to
protect or assert the right which the 1931 petition endeavored to
claim. In 1917, midway in this laches of 27 years, there occurred a
fundamental change iii the character of the offered lands.0 Their,
loss of the sole attribute qualifying them for exchange thereupon
made it inequitable to permit even a sound claim to be enforced.33
Against such a contingency the Department had early warned 3 and
its Instructions of March 6, 1900,35 specifically stat6d:

Additional selections of lands in satisfaction of relinquishments previously
made whill be subject to all changes occurring in the meantime both in the
reservation boundaries and in the law governing the right to make selection
of -lieu lands.

Because of all the foregoing considerations it is held that no right
of reselection exists either in George L. Ramsey or in the heirs of E.

32 The base was T. 28 S., R. 32 E., M. D. M., California, Sec. 21, N:12.
This 320-acre tract had been among lands granted by the United States to the Southero

P1acific Railroad Company by letters patent of May 25, 1896, and, were part of 20,000
acres deeded to George L. Ramsey by the company on July -10, 1899, for $65,000. When
this base was reconveyed to the United States by Ramsey on October 2, 1899, it was
transferred not by itself but as part of 4,720 acres conveyed to the United States by
Ramsey's single deed of that date, all as base for lieu selections to be made from time
to time in the future.

The abstract of title for 320 acres of base in Selection No. 1559 was made part of the
general abstract provided for the ensemble of 4,720 acres conveyed. That general abstract
was first filed with Selection No. 681 and is now to e found in the same file as the col-
lective deed, namely, Helena 0273. See therein letter of Jeremiah Collins, Attorney for
Ramsey, November 22, 1902, explanatory of the form and transmittal of abstract.

S Honey Lake Valley Co. et al., 48 L. D. 192, 195 (1921); Galliler v. Gadwell, 145 U3. S.
368, 373.

tmWilliam S. Tevis, 29 Is. D. 575, 577 (February 28, 1900).
a5 29 I. D. 578-9.
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C. Philbrick on the basis of the land conveyed to the United States
in Lieu Selection No. 1559. The departmental decision of August 6,
1931, A. 16060, in that selection is hereby recalled and vacated. The
Commissioner of the General Land Office will send a copy of this
decision to each of the persons mentioned in the Collins petition as
the heirs of E. C. Philbrick and will take the requisite steps to re-
turn to the party entitled thereto the title to the base land in Selec-
tion No. 159 in the manner authorized by the act of April 28, 1930
(ch. 219, sec. 6, 46 Stat. 257, 43 U. S. C. sec. 872).

As before stated,' the decision of the Acting Assistant Commissioner
of the General Land Office- rejecting the-application to select in Coeur
d'Alene 013863 is affirmed.

Affirmed.
MOTION FOR REHEARING

On December 26, 1942, the Department affirmed the General Land
Office decision which had rejected the application in Coeur d'Alene
013863 by Ted E. Collins of the Collins Land Company in Helena,
Montana, to make forest lieu selection of certain Idaho lands. In
addition, the Department recalled and vacated the departmental
decision of August 6, 1931, in A. 16060, which. had accorded the re-
selection privilege here sought to be exercised, and it held that in the
premises no right of reselection existed.; Collins through his Wash-
ington attorney duly moved for rehearing. Later, after extensions
of time, he filed through his Montana attorney an informal paper
intended as brief and argument in support of the motion.

These papers together present no controlling question that was not
fully considered when'the decision complained of was prepared and
they make no affirmative showing that its conclusions were clearly
wrong. Hence the motion might well be dismissed without further
consideration.' However, considering the complexity of the subject
matter and the very considerable confusion obviously existing as to
how this nearly forgotten exchange right is affected by the amenda-
tory and repeal forest lieu legislation and by the Taylor Grazing Act,
the Department deems it useful to review here in relation to the facts
of this case the well-settled departmental interpretation of these laws.

The complicated facts in this case were presented and discussed in
detail in the decision of December 26, 1942. But for convenience of
reference they are outlined here as follows: On May 3, 1939, Ted E.
Collins of the Collins Land Company of Helena, Montana, as sub-
stitute attorney-in-fact for George L. Ramsey, filed application, Coeur
d'Alene 013863, for a forest lieu selection under the acts of June 4,
1897 (30 Stat. 36), and March 3, 1905 (33 Stat. 1264). With it was

1 Cobb v. Crowther, 46 L. D. 473.
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his petition for classification of the land under section 7 of the Taylor
Grazing Act of June 28, 1934 (48 Stat. 1272), as amended by the act
of June 26, 1936 (49 Stat. 1976, 43 U. S. C. sec. 315f), stating that the
lands were valuable only -for their timber and were wanted for that
purpose for the benefit of a lumber company, Potlatch Forests, Inc.
They were not included within a grazing district and were described
as follows: T. 43 N., R. 2 E., B. M., Idaho, Sec. 10, NE1/4 NE'/ 4 ; Sec.
12, SW'/ 4 SWI/4; SE'/ 4 SEI/4; Sec. 13, NW'/ 4 NE1/4; SEl/4 NE'/ 4 ;
Sec. 15, SW1/4 SEl/4; Sec. 25, NE'/ 4 NE'/ 4 ; Sec. 34, NW1/4 NE1/'4 .

The base offered for this selection consisted of -320 acres in T. 28 S.,
R. 32 E., M. D. M., California, Sec. 21, N/2, and had been among lands
granted by the United States to the Southern Pacific Railroad .Com-
pany in 1896 and by the company sold in a tract of 20,000 acres to
George L. Ramsey on July 10, 1899. On October 2, 1899, this base
was situate in the Sierra Forest Reserve and on that date was re-
conveyed to the United States by Ramsey as part of 4,720 acres which
were deeded by a single instrument and which were to be offered as
base for forest lieu selections of varying quantities to be made from
time to time subsequently.2 At the request of the Kern County
Abstract Company, this' deed was recorded in Kern County, Cali-
fornia, on March 17, 1903. After various transfers from one reserve
to another, the base lands were finally eliminated from the Sequoia
National Forest by proclamation of December 5, 1917 (40 Stat.
1726) .3

On December 18,1899, Ramsey designated the half section described
above as base for Lieu Selection No. 1559.4 During five years there-
after, despite repeated notices served on him and on Jeremiah Collins,
president of the Collins Land Company, who was Ramsey's attorney
in Washington, Ramsey failed to comply with the regulations re-
quiring posting and publication of the selection." During this period
the estate of E. C. Philbrick, without Proof 'of authority, sought recog-
nition as the real party in interest in the selection and alleged that
part of the selection was in conflict with the grant to the Northern.,
Pacific Railway Company. The Commissioner of-the General Land
Office explained that he had authority to deal only with Ramsey.
Subsequently, on November 21, 1904, he rejected the selection for
Ramsey's default-in failing to post and publish the selection. Ramsey
did not appeal. On March 3, 1905, when all forest lieu legislation

This practice was subsequently criticized by the Department and terminated as errone-
ous and unauthorized. William S. Tevis, 29 L. D. 575; Instructions of March 6, 1900,
29 L. D. 578.

3 -Decision of December 26, 1942, supra, p. 289.
' Forest Lieu Selection No. 1559, in National Archives.
5 Instructions of December 18, 1899, 29 L. D. 391, 393.
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was repealed by the act of that date (33 Stat. 1264), the selection had
for several weeks been noted on the tract books as canceled and closed
and was no longer pending.

Twenty-seven years later, on July 22, 1931, Ramsey's attorney,
Jeremiah Collins, filed a petition for the exercise of supervisory
authority requesting the right of reselection under the proviso of
the repeal act of 1905 for the benefit of the heirs of E. C. Philbrick.
Collins alleged that Philbrick had been transferee of Ramsey's selec-
tion interest. He represented himself as acting for the alleged heirs;
but he submitted no proof of their heirship, of his authority to act
for them or of any emergency which after so many years could re-
quire this proceeding. The Department nevertheless entertained the
petition and by decision of August 6, 1931,7 held that the cancelation
of the orginal selection had been erroneous and permitted a reselec-
tion to be made under the repeal proviso.

Eight years later, on May 3, 939, Ted E.. Collins, son of Jeremiah
Collins, sought as substitute attorney-in-fact for Ramsey to exercise
the privilege for the benefit not of the Philbrick heirs but of Potlatch
Forests, Inc., filing the instant application, Coeur d'Alene 013863,
and a copy of the decision of August 6, 1931. In pursuance of that
decision the General Land Office entertained the application but con-
cluded that to classify the desired lands as proper for selection,
under section 7 of the Taylor Grazing .Act, would not be in the public'
interest, it being reported that these lands were timber lands, unfit
for grazing or agriculture, and that they might possibly be selected
by the State of Idaho for inclusion within a State forest. The Act-
ing Assistant Commissioner therefore rejected the application by
decision of December 19, 1940.

Upon Collins' appeal, the Department reviewed the entire basic
record. In consequence of its inquiry, the Department by a detailed
decision of December 26, 1942, affirmed the Commissioner's rejection
of the instant application, recalled and vacated the departmental
decision of August 6, 1931, in A. 16060, and held that no right of
reselection existed.

Briefly stated, the principal grounds for this decision were as fol-
lows: First, on the assumption that appellant had a valid right of
reselection,' the Department held that the lands selected: were not
"proper for acquisition in satisfaction. of a lieu or exchange right,"
as required by section 7 of the Taylor Grazing Act, because in char-
acter they did not meet requirements of the forest lieu laws9 that

1427318.
'7 A. 16060.
8 iorest Lieu Selection No. 1559; 1427318; A. 16060; and Helena 0273.
The act of June 4, 1897 (30 Stat. 36), as amended by the act of June 6, 1900 (31

Stat. 614).
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selected lands be "vacant surveyed nonmineral public lands which.
are subject to homestead entry." As lands valuable only for their
timber they could not properly be classified as subject t homestead
entry. As withdrawn forest lands affected by a public interest they
could n6t be restored to the status of public lands since disposal of
them might mean immediate liquidation of an exhaustible 'resource
in derogation of the conservation aims of the Taylor Grazing Act
and of the withdrawal order. Finally, having received from com-
missioners appointed under the act of February 26, 1895 (28 Stat.
683), a mineral classification which had been approved. by the Secre-
tary and never revoked, these lands while perhaps in fact nonmineral
as required were nevertheless prima facie mineral lands.

-Second, the Department held that appellant had no valid right of
reselection. It considered that the decision of August 6, 1931, hold-
ing the Co mmissioner of the General Land Office in error in refusing
to recognize the Philbrick estate -and in canceling Ramsey's selection-
for his noncompliance with the regulations, had overlooked the well-
settled interpretation of the forest lieu selection laws as creating an
exchange right, nt Scrip, and also the long-standing rule against
recognition of an assignment or of an assignee of a selector. It held
that the Commissioner had acted correctly in 1904 and that since he
had regularly and lawfully canceled the selection for the selector's
fault and before repeal there was no selection pending on March 3,
1905, and no authority in the Department to grant the rivilege of
reselection under the repeal proviso.

Third, the Department held that even had a valid right of re-
selection existed in Ramsey on March 3, 1905, none existed in him
on May 3, 1939, when this application was filed, or even on August
-6, 1931, when the departmental decision assumed to accord it. For
on December 5, 1917, appellant's laches aside, the base land had been
eliminated from the forest reserve within which it had been included
and the statutory reason- for an exchange had thereupon ceased to
exist, a risk implicit in any delay in the making of a selection after'
the filing of a relinquishment. Accordingly, the Department vacated
the 1931 decision and held that no right of reselection existed.

The several specifications of error assigned in appellant's motion
will appear in the course of this decision and need not be set forth
here. It is to be noted now however that- most of these received no
attention in the discursive paper later filed nominally as brief and
argument ini their support. Despite its title that paper is not cast
as a. brief and does not address itself to the grounds of the motion
but informally advances its own interpretation of the statutes in
question and of the decision's errors 'in regard thereto. The paper
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cites no authorities for its positions. It takes no account whatever
of the departmental instructions and regulations implementing the
statutes, of the many reported decisions interpreting them or of the
facts, the law or the citations presented in the decision complained
of.- As to the basic facts, several striking misstatements suggest that -

the paper must have been prepared without reference to any file or
record. In the circumstances the Department will limit its discussion
here to the basic misconceptions of the two papers together and to
the statutory controls presently existing in thepremises.

'The forest lieu selection statutes here involved -are the act of June
4, 1897 (30 Stat. 36); the amendatory act- of June 6, 1900 (31 Stat.
614); and the repeal act of March 3, 1905 (33 Stat. 1264). The
relevant part of the 1897 act is as follows:

That in cases in which a tract covered by an unperfected bona fide claim or
by a patent is included within the limits of a public forest reservation, the
settler or owner thereof may, if he desires to do so, relinquish the tract to the
Government, and may select in lieu: thereof a tract of vacant land open to
8ettlement not eceeding in area the tract covered by his claim or patent; * * 4

[Italics supplied.]

As to this statute, a fundamental point to be noted is that accord-
ing to- a long line of decisions the act contemplated an echange
between two owners and that nothing in it can be construed as indi-
eating that it envisaged any other or different character of trans-
action. From the beginning however dealers and speculators in
public land rights have persisted in treating the exchange right as
scrip, a floating, assignable right, and have made persistent efforts
to persuade the Department to this view. But the Department early
decided that no floating right was intended by the Congress; that
this law does not provide for the issuance of scrip in any form or
for the certification of a right of selection; and that to speak of a
"scrip right" or "scrip land" under this legislation is inaccurate and
tends to confuse and mislead.

Under the act the Department had no power to prevent assignment
and scrip treatment of the exchange right by its owner such as- it
later received in connection with the right of selection and second
entry granted to settlers and entrymen on Baca Float Numbered
Three, in the State of Arizona.O It could not require applicants to

'DIn the act of uly 5, 1921 (42 Stat. 107), for the relief of settlers and entrymen on
Baca Float Numbered Three, in the State of Arizona, the Congress ensured that the
right thereby granted should not be treated as scrip by providing in section 3: "That
the right of selection and second entry hereby granted shall not be assignable, directly or
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submit proof that they had not sold or assigned or contracted to sell
or assign,, directly or through irrevocable power of attorney, either
their right to select or the selected lands themselves. But it could and
did refuse to-recognize assignments and assignees.

The Department has therefore repeatedly held that although the
selection right may be exercised in behalf of the owner of the base
lands by a duly authorized- agent or attorney-in-fact upon proof of
his authority the right insofar as the Government is concerned is not
assignable; that an application to select iade by an assignee will not
be considered; and that patent will not issue to an assignee but only
to the owner of the base lands. Its position has been that if an owner
who contemplates an exchange with the Government chooses to con-
tract privately for the sale of his interest in selected lands in advance
of their being patented to him, his transferee has no privity with the
Government, will not be recognized by it and can make no demands
upon it; and that no questions arising between the owner and his
transferee upon such sale are any concern of the Government's.

Obviously, therefore, those who choose privately to treat the ex-
change right as scrip do so at their 'own risk. The prepatent pur-
chaser of an interest in selected lands is charged with knowledge of
the law and buys subject to the contingency that the land department
may reject the selection or for cause even cancel the right. In such
event the transferee has no resort to the Government but must look
to the courts for such redress from his vendor as the terms of his 
contract may afford. Nor is the case different with respect to the
transferor. He cannot complain to the Government if rejection of his
selection or failure of his base prevents his conveyance of a selection
privately sold before he acquires it.1

through rrevocable.power of attorney, and must be exercised .within three years after
the passage of this Act * * *: Provided, That * * * the applicant shall submit
proof that he has not sold, assigned, nor relinquished his homestead * * * and that
he has not sold or contracted to sell, directly or indirectly, said selected land: And-
provided further, That the entire right of reselection under each entry shall be exercised
at the same time, * * *

1' Secretary Bliss to Representative De Vries, August 26, 1898, 28 L. D. 472.
F. A. Hyde (On Review), 28 L. D. 284, 286 (1899); John K. McCornack, 32 L. D. 578

-(1904); Albert L. Bishop, 33 L. D. 139 (1904) Heirs of George Liebe8, 33 L. D. 458 and
460 (March 10, 1905); F. A. Hpde and Co., 33 L. D. 639. (June 21, 1905) Hiram M.
Hamilton, 39 L. D. 607 (1911) ; Martin v. Patrick, 41 L. D. 284: (1912) Hammond
Lumber Co., 46 L. D. 479 (1918); Hiram 31. Hamilton, nland Lumber and Timber Com-
pany, Transferee, On Rehearing, 50 L. D. 504 (May 26, .1924); Paragraph 19, nstructions
of July 7 1902, 31 L. D. 372.

R. M. Chrisinger, 4 L. D. 347, 350 (1886) C. P. Cogswell, 3 L. D. 23, 29 (1884).;
Margaret S. Kissack, 1 C. L. L.-421 (1880).

Smith v Custer, et al., 8 L. D. 269, 278 (1889) ; Boone v CMiles, 10 Peters 177; Root
T. Shields, Woolworth 340.

George L. Ramsea, decision of December 26, 1942, supra, pp. 283, 284.
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Despite these well-settled rulings and the financial risks involved
in the flouting of them, the public land speculators have never aban-
doned their practice of treating this right as scrip and assignin- it. 12

In the instant case appellant, who says- that for years he has been
a dealer in scrip, pleads that he has sold the reselection privilege
here in question to Potlatch Forests, Inc., as "approved scrip"; that
the lumber company is the real party in interest; that its rights are
the basis for this proceedinq; and that appellant will be left in an
awkward situation unless the selection here made be allowed. His
plea has no merit. The principles and rules above described are still
in force' and are here applicable. In consequence appellant cannot
be heard to complain that by rejection of this selection and cancela-
tion of the reselection privilege the Government stultifies itself and
embarrasses appellant, preventing his performance of his contract.
with a third party which has parted with value in reliance upon his,
guarantee of the'right as approved scrip. Moreover, as regards Pot-
latch Forests, Inc., the State courts are open to that corporation if
under its contract it have a legal grievance against the Collins Land
Company. But, as above. made clear, the lumber company as an
assignee has no privity with the Governmeiit and can have no resort
to it. Nor has the Secretary any authority to take cognizance of the
"awkward" plight of either party.

As one of his assignments of error appellant charges that the De-
partment has disregarded section 7 of the Taylor Grazing Act, which
authorizes the Secretary to classify and open to selection-

lands * * * more valuable or suitable for the production of agricultural
crops * * * or proper for acquisition in satisfaction of any outstanding lieu,
exchange or scrip rights or land grant.

The exact opposite is the case. On page 277 of the decision of Decem-
ber 26, 1942, the Department stated::

Rights like that here claimed are today controlled by the Taylor Grazing Act
and the gen;eral tvithdrawal, orders of November 26, 1984, and February 5,
1985, which in large part implement the Government's current comprehensive
policy of conservation and development of natural resources. The public lands

2 The assignment is accomplished privately by the use. of double powers of attorney
granted by the owner of the base lands for a valuable consideration to undesignated per-
sons and placed in the hands of scrip dealers together with certain other papers. The first
is a naked, revocable power to select and to appoint substitutes to execute the power.
The second is an irrevocable power to convey the selected lands, coupled with an interest.
-Only the power to select concerns the Department, is filed with it and is necessary to its
adjudicatidns. The power to convey is an entirely private matter, concerning only the
donor and his donee. whatever its terms, it is entirely foreign to the Government record
and: is nothing of which the Government takes or need take any cognizance.

For a description of these powers and of the way in which a scrip dealer uses them
see United States v. Payette Lumber & 3Jfp. o., and Conlklin v. obban, 198 Fed. 881,
886-887 (1912) ; and Cobban v. Conklin, 208 Fed. 231, 232, 233 (1913). :
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i"i24' States have been withdrawn- and reserved' for' classificdtioh' in 'aid of
these. purposes.-,,But section 7 of the Taylor Act as amended authorizes the
,Scer~etary in his:discretion to lift the reservation and restore lands to'the-public
dolilain for disposal in accordance with his determination of the most useful
purpose to which they may be put under applicable public land laws.' He may
open them to entry, selection or' location if lie can classify them as valuable;
9suitable or: proper for the' particular type of disposal suggested..' [Italics sup-
plied. '

To determine whether the disposal here applied foi is "proper" the-
Secretary obviously 'must ascertain 'whethr the lands meet the re-
quliremelnts of the'acts 'creatino the forest ieu selection right. For
wh'erever 'by;at 'of the Congress 'provision is made for the disposal

' selection'eltry and p'atent' of portions of the public 'lands of a
desighated class and'charactera as 'w~as done by the act of June 4, 1897;
and the act of June 6,' 19OO, it is the duty of the lanid department to
ascertain and determine whether lands sought to be acquired under
the act are of thed class and character thereby made subject to dis-
posal.'s In addition, in view of the conservation aims' of the Taylor
Grazing Act and-the withdrawals' made in aid of it,Athe 'Secretary
m'ust' also inquire whether the disposal sought would, be compatible
with'the purposes'for which the land was' reserved. If either of these
elements is lacIking the, Secretary cannot 'flld' it "proper" to open the
Vand for' suc' disposal.'

X 0 Such inquiry' having been' made ' in this ceaseq thavei Secretary found
that' the lands' sou"ght were not proper for acquisition in satisfaction
of this lieu right and could not be restored.' The de6ision explained
in detail that the lands were not' of the class and character required
bytile act 'creating the selection right. 'As to'the'other element the
decision said:

,In the second place to permit selection of these tracts believed to. be valuable
only for their timber, which has a very substantial estimated value, might mean:''
tle' imshediate and complete' liquidation ofthis -part of an exhaustib1e' resource'
ila which the whole people have a vital and paramount:interest :as concerns'
bothconservation,,and forest. values.e Against ause of these 'ands so contraryi
to. the public interest- the Govera'nefnt has no. guarantee or protection, under:
the- statute. The Secretary, having no authority to restore these lands for
a disposal potentialty in such derogation of the onservation aims of the Taylor
Act and of the 'withdra'va, is undera' duty to maintain-the reservation. '[Ital ice'supplied.}'
it is'clear therefore'that instead of' disregarding section'7 the decisibn'
gave full effect to its relevant provisions and to the withd'rawals made'
in aid'of it. ' " '' ' '

laInstractions of March 6, 1900, 29 L. D. 578, 580, par. 3; Instructions of March,19,,
190,,30 L. D.. 538 ;.Kern O C po. eft al. y. Olarhe (On Review, 1902), 31 L. D. 288, 300.
See also. theN decision of ugust 2i, 1943, in Allison and Johnison, spra, pp. 236-239

692959-48-25
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As to the necessity of safeguarding the exhaustible resource on these
lands, appellant states that disposal of these lands to Potlatch Forests,
Inc., would not mean immediate liquidation of their timber, since this
company logs the forests under its control on the basis of sustained
yield.14 He also urges approval of this application for the benefit of
the company on the ground that it would help the company in its
important contribution of lumber to the war effort and therefore'be in;
the public interest.

This argument gives no weight to the fact that in his administra-
tion of the public lands the Secretary, although having wide power
to do justice in his supervisory capacity, is nevertheless bound by the
terms of the applicable statutes and may not substitute for their con-
ditions rules of his own choosing in the circumstances of a particular
case. Here the conditions to be met by him in determining whether
the selection may be approved are laid down, as above stated, in sec-
tion 7 of the Taylor Grazing Act as amended and in the forest lieu
laws; and they concern nothing but the status and character of the
lands to be selected and the propriety of the proposed use in its rela-
tion to the purposes of the withdrawal. Nor insofar as the Depart-
nment knows is there any provision in the War Powers Acts or in any
other statute which would authorize'the President or his executive
representative, the Secretary of the Interior, to consider the instant
selection with reference to the war and the qualifications of* appli-
cant's transferee, despite the importance of both those factors, rather
than with reference to the classification specifications by the statutes
*mentioned.

Appellant charges the decision with error in holding that the lands
* here selected were not of the class and character required by the 1897

act as amended by the act of June , 1900. He says that he had ac-
quired a right to select "vacant land open to settlement" under the
act of June 4, 1897; that his right had "crystallized" under that act;
that the provisos of the act of June 6, 1900, and March 3, 1905, in-
tended his right to be unaffected by subsequent legislation; and that:
he is now entitled to select the same kind of lands that he chose in his
original selection. This contention is without merit. The legislative
history of the act of June 6, 1900, shows the intention of the Congress

- to restrict the character of lands in all selections initiated after Octo-
ber , 1900; and analysis of the terms of the act shows that they
express this intention.

As has been seen, the 1897 act had permitted the selection of any
* "vacant land open to settlement." This provision the act of June 6,

The company's long-term logging policy is described in a supporting statement by the
company's land agent, George W. Beardmore, attached to this file, Coeur d'Alene 013863.
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1900 (31 Stat. 614), amended, considerably restricting in character
the land that might, be chosen. It provided-

That all selections * * * shall be confined to vacant surveyed non-
mineral public lands which are subject to homestead entry * * *: Provided,
That nothing herein contained shall be construed to. affect the rights of those
who, previous to October first, nineteen hundred, shall have delivered to the
United States deeds for lands within forest reservations and make application
for specific tracts of lands in lieu thereof.

The object of this amendment, it should be recalled, was to curb
the vicious exploitation of the best timbered public lands situate out-
side forest reserves which the 1897 act had made possible through its
failure adequately to restrict the character of lands to be selected.
The Department felt that the definition of exchange land as "vacant
land open to settlement" offered too wide a choice -and should be lim-
ited; and it was particularly desirous of preventing further selection
of unsurveyed lands, which one of its early decisions'5 had held to
be permitted by the act. In recomnmending such limiting legislation
to the Senate, the Department stated: 

To permit the selection of unsurveyed lands enables persons to go far in
advance of surveys and cull out the most valuable tracts of timber lands
before they are subject to entry and sale under other laws, and at the same
time encourages speculation, which in itself is contrary to the general purpose
of the laws pertaining to the disposal of public lands, and is therefore most
objectionable. [S. Doc. 187, 56th Cong., Ist sess.]

As to this the House Committee on Public Lands said in its report
of May 23, 1900,16 that to allow the selection of unsurveyed lands was
*a departure from the almost uniform policy of the Government; that
it had not been the -intention to allow it but it had been done. The
committee therefore reported a bill, H. R. 11841, to prevent the evil,
designating May 23, 1900, as the date after which no more applica-
tions forlands of the character permitted by the act of 1897 might
be made. This bill was later incorporated into the Sundry Civil 
Appropriations Act of June 6, 1900, and was passed without change
save as to the date of effectiveness of the new restrictions; This date
was changed from May 23, 1900, to October 1, 1900.

On June 6, 1900, on the floor of the House, Representative Lacey
expressed his fear that this extension' of the period during' which,
lands might continue to be selected under the definition of the 1897
act would permit too great exploitation. In answer,; Representative
McRae, one of the House Managers on the Conference 'Committee,

-PF. A. Hyde, et al. (On Review), 28 L. D. 284 (April 14, 1899).
16H. Rept. 1700, 56th Cong., 1st sess. to accompany H. R. 11841, House Reports, vol. 6,

Ser. No. 4026.
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explained that the provision as agreed to by the Conference Coin-
iittee would give the owners of, land inside forest reserves only until
October 1, 1900, to select lands under the deflnition of the,1897 act,
i- particular, unsurveyed ands, and that without this extension from
: Elay 23 to October 1 it would have been impossible to obtain the neces-
sarylegislation 17 1 his implication being that the Senate conferees
would not have agreed:to it. The legislative history therefore shows
the clear intention of the Congres's that uhtil' Oetober 1, 1900;86 sele-
,tions might continue to be made under the broad-definition of the
.1897 act;. but that after October 1, 1900, all seleetions initiated must
be of. the restricted character prescribed by the narrower definition
of the act. of June 6, 1900.

The-act itself expresses this intent. Its first sentence changed the
character of: the land that might b selectedl. Its second sentence
deferred the effectiveness of the change until October 1, 1900,*in cases
which met crtain:'conditions., 'This sentence, the provisos in effect
said that the right of an owner of land. in a forest reserve to :applyr
for- land of the character defined by the 1897 actwas not to be affected
by the 1900 amendment if such owner delivered adeed.qf relinquish-
iment and madeapplication for. a specific tract of land -before the dead
line of October 1, -1900.- The inplication' of course .is that upon the
dead line'of October 1, 1900, thechange and restrictions wrought by
the 1900 act would become effective and the right 'to apply forland's
of the broad character permitted by the 189T act would no longer
exist. is r e -1 lb .

' Construing th'is-proviso in Cary B. Peavey, 31 L. D. 186-(January
2, 1902), the Department considered that selections' 'undei the 1897
terms, if they were complete in: all respects and were -filed before' the
October 1 dead line, would be exempt from the- amendment, other
cGcUmStanCes permitting. 'But it alb held that the proviso'ts se of
the term "application"'instead of 'the term "selection" was significant
and permitted an application which had been filed before-the dead
line butit which lacked one' or more of the requireff supporting papers
and was therefore man ihcompete selection -to be completed or per-
fected within a reasonable time after the' dead line, other'circum-
stances: then periitting. 'The Department then defined the right
which -was not to be affected 'by the restrictions of the 1900 act:-as

: .: * a: right to carry. to completion, as if that act had not been passed.
an incomplete selection initiated in the manner named in the act and pending
undisposed of October 1,' 1900, when the prohibition against th selection of
unsurveyed lands became effective. ' ' -:

7 Cong. Rec., 56th Cong., Ist sess., p. 6822.,
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.'Neither. in the statute nor in this decision is thote' ay suggestion
that if a' selection, whether'86omplete or incoipiete, initiated nuLder
the terims of the 1897 act land pendilg undisposed. of on- Ocober 1,
:190, were later to. be' rejected for' no fault of the selector, anothei'
selection under the terms of the 897 act might be made to replace ;
it. Nor of course would there be any authority for importing such
a provision into the statute in change of' its mealling.'8

' Accordinly, all selections initiated after October 1, 1900, tere
- - required to be made under te 1897 act as a mended and to be subject
to the 1900 restrictions. In'the first place, it is a basic rule, implicit
in all fotest lieu' regulations, 'that the land setected' mztt at the time
of the selectin be cfthe aharacter svbject to selection as prescribed
by" the applicable stathte.'I In- the second place, after Octoberi 1,
1900, only lands of the character described in the act' of- Jue 6, 1900,
were to be subject to selection fRegulation s2 explaining that acf and
issued on July 7, 1902, specifically po'vided:

4. Selections after October 1, 1900, are authorized to be made only of vacant,
surveyed, nonmineral lands which are subject to homestead entry. [Italics"
supplied.] ' '

In the third place, by the ommissioner's circular 2 l 'of May 16,
1905, these instructions of July 7, 102, were nade applicable to any
selections made under the proviso of the act'of March'3, 1905.t This
act was entitled "An Act Prohibiting the selection'of timber lands
in' lieu of lands in forest reserves" and was worded as follows:

That the Acts of June fourth, eighteen hundred and ninety-seven, June'sixth,.
nineteen hundred, and March third, neteen hundred, and one,' are hereby
repealed so far as they provide for the relinquishment, selection, and patenting'
of lands in lieu of tracts covered by an unperfected bona ide claim or patent
within a forest reserve, -but the validity of contracts entered into by the Secre-'
tary.of'the Interior prior to the passage -of this Act 'shall not be impaired:'
Provided, That, selections heretofore made in lieu of lands, relinquished to the,
United States may be perfected and patents issue therefor the same as though
this Act had not been passed, and if fr any reason not the fault of the party'
making the same- any pending' selection is ield invalid another selection for
a like quantity of land may be made in lieu thereof;

The'Commissioiier's directions to the local land officers on 'May 16
1905, regarding the proviso were i part s follows:

* *; 8'Should application be presented under this provision of the la-to you
7oill be careful to see that same is in strict cnpliancewtth the-instructions of
July 7, 1902 (31 L.'D. 372),' *

2 Newchall v. Sanger, 92 U. S. 761, 765. ' ' ' - .
* 19 Instructions of March 6, 1900, 29 L.,D. 578, 580; and lnstrtctions of March 19, 1901,.

30 L. D. 535, 539.
2
0 Instrauctions of July 7, 1902, 31 L. D. 372, 373.
2 Inistructions of May 16, 1906, 33 L. D. 558, 559.
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The 1902 regulations are therefore still in effect. They are supple-
mented by all previous instructions and rules not in conflict with'
them, by the Instructions of May 16, 1905, and by section 7 of the
Taylor Grazing Act, and they are operative upon all so-called "re-
selections" under the 1905 act. It is therefore to be emphasized that
any application whatever made after October 1, 1900, whether
original selection or-reselection in lieu thereof, must be "confined to
vacant surveyed nonmineral public lands which are subject to home-
stead entry." To this requirement there is no exception. -

This ruling is especially to be noted in view of the misconception
sometimes met -that the repeal proviso creates a new right of ex-
change and places no limitation upon the character of lands that'
may be selected, merely requiring that the lands shall not exceed
in area the base surrendered. There is no ground for this idea.
The law is designed to end these exchanges., The proviso does-not
nullify the intent of the law. It creates no new right of exchange.
Instead, it conserves the original right of exchange, acquired by
relinquishment of base land, whenever the original selection made
in exercise of it and pending unadjudicated on March 3,:1905, later
fails without the selector's fault. It then permits a second attempt
to satisfy the original right through the making of a substitute
,selection for the one that failed. Moreover, by providing that the
substitute selection shall be for a quantity of land like the quantity
in the selection which failed and is replaced, the statute ensures
against a new exchange for excess or unassigned base, namely, base
that had been relinquished to the Government but had never been
offered in any selection and therefore remained unsatisfied at repeal.
For example, a rejected selection of 200 acres may not be replaced
by' one of 320 acres, even though the applicant have 320 acres of
base outstanding. The selection of 120 additional acres would con-
stitute a new exchang'e. The limiting. phrase -prevents it and is
supporting evidence of the intention of the repealer to permit no
exchange at all after March 3, 1905, save in the three carefully
defined classes of exceptions. 22

From this review of the controlling law it is apparent that if on
October 1, 1900, Ramsey's application of December 18, 1899, for
"vacant'land open to settlement" had been an incomplete selection
because lacking some requisite paper such as a nonnineral affidavit
and if on October 1, 1900, it had been pending unadjudicated, Ramsey

22 obert Leslie, 34 L. D. 578, 580 (April 24, 1906) Bhalainen v. Santa Fe Pacific B. B.
Co., 42 L. D. 574, 577 (December 17, 1913); Frederick TV. Kehl, 35 L. D. 116 (August 13,
1906) Santa Pe R. R. Co., et a., 40. L. D. 360, 362 (December 18, 1911), W. B. Moses
Land Scrip and Realty o., 34 L. D. 458, 461 (February 24, 1906) Instruetions of May
-16, 1905, 33 L. D. 558, 559, last paragraph. :*
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would have had the right under the 1900 proviso to carry his appli-
cation to completion after October 1, 1900, other circumstances per-
mitting. It is clear, too, that he would have had this right even if
he had delivered his base deed and made his application for 1897-
defined land as late as the last working weekday of September 1900.
But in the event of the rejection of such selection, in whole or in
part, on or after October 1, 1900, any selection that he might have
been permitted to make in its stead after October 1, 1900, would
have been subject to the restrictions of-the 1900 act. He could not
again have chosen lands of the type permitted by the 1897 act.
Moreover, the same limitation would rest upon any valid privilege
of reselection-which he might later acquire under the repeal proviso
of 1905. For any such reselection would of necessity be made after
October 1, 1900.

In the circumstances, however, Ramsey could not have a valid
privilege of reselection under the repeal proviso. The last paragraph
of the Commissioner's circular of May 16, 1905 73 instructed registers
as follows:

The repealing act makes no provision for cases where lands within forest
reserves may have been reconveyed to the United States, but no selections made
in lieu thereof, or where such selections if made were finally rejected and can-
celed prior to March 3, 1905. [Italics supplied.]

Appellant's statement that the selection was canceled for no fault
of Ramsey's but for conflict with a selection by the Northern Pacific
Railway Company and was therefore pending at repeal is incorrect
as to both the facts and the law. The point was thoroughly dis-
cussed in the decision of December 26, 1942. Ramsey's selection was
lawfully rejected for Ramsey's fault, his failure to post and publish
notice of the selection. It was canceled on November 21, 1904, more
than three months before March 3, 1905. Appeal was possible.
Appellant admits that none was taken. A party who fails to appeal
is deemed to acquiesce in the judgment below. Nothing in con-
nection with the case was pending unadjudicated on March 3, 1905.
There could be no right of reselection.

' Twenty-seven years later when Jeremiah Collins filed his petition
for the exercise of supervisory authority in the interest of the heirs
of Ramsey's alleged assignee, Philbrick, it was the Department's.
privilege at its, pleasure to extend liberal treatment to appellant by
entertaining the petition filed, even though there was no emergency
suggesting the propriety of such a petition. But there was no
authority in the -Department to accord the privilege of reselection

: 33 L, . 558, 559.,
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in circumstances other than those prescribed by the Congress. The
Department on December 264 1942, held the decision of August 6,
1931, clearly in error not only. in finding the 1904 cancelation im-
proper but in. failing to, find that even had the .alleged .right been
valid in 1905 it would have been invalid: in 1931. because of the
interim- elimination of the base lands .from the reserve.

Appellant declares that the Departinent has.,no right in equity
to set the 1931 decision aside without' an appeal or action of any
kind. This -argument is absurd if it means that .the Department
Las no authority either in law or in equity to correct its own mistakes
suca sponte or; that one unauthorized act.requires that the.wrong
thereby nitiated b consummated by; succeeding' acts equally un-
authorized As long as public lands remail nder the care and. con-.
trol of the land department its power to inquire into the extent and
validity of rights claimed against the Government. and to correct
its own: errors does not ceise.'24 .As Mr. Justice Lamar said in his
much-quoted decision in Knight- v. United States Land. Ass'n, 142
U. S. 161, 181-.

The Secretary is the guardian of the people of the United States over the
public lands.' The obligations- of his oath of office oblige, him to see that the
law is carried-out, and that none of the ublic domain is wasted or is disposed
of to a party not entitled to it. He represents the Government, which- is ,a.
party in interest in every case involving . * * disposal of the public lands.
[Italics supplie6d.] .. - -( . -i' - C,
Moreover from the Secretary's power of supervision ovrfthe subject
mnatter it results that-"'''

in the administration of the laws providing for the disposal of- the public
lands whenever a question, is' presented to the Secretary of, the Interior 'for
his determination, le may review, revise, annul,' or affirm' any and all pro-
ceedings in the Department having for their ultimate object the alienation
of any portion of .the public' lands and: determine every question-presented
by the, recoid'of the case irrespective of the manner or mode by wvhich the case
is presented for his determination. [Italics supplied.];i .

In' 'lhis case the aplicatiosli'tself brought the errone'us decision to.
the Department's notice. Inquiiing into'.it, the Departmenit recalled
and 'vacated it in the public interest, findingRamsey in nowise entitled
to the right claimed.

Appellant' does not mention the exclusion of the base lands from
the reserve in 1917 and the bearing of 'that actioi on' any right: of
reselection that might' have existed on' March 3, 1905. Despite the

Harvey :H.La 'Fllctte, 26 L. D. 453, 464-Michigan Land and Lmer Co. v.'Rst,
168 U. S. 589; Northern Pacific R. BR. Co. v. Bass (On Review), 14 L. D. 443, 444.

23 Moiteynolds v. Weakey et a., 39 L. D. 498, 501 (1911); iting Pnehlo of Soant Francisco,
5 L. D. 483, 494; Knight v. Land Ass'n, 142 . S. 161, 178; Doll v. Jones, 34 L:- D. 82.
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fact that the statutory reason for consumination of an exchange
has long since ceased, he assumes the existence of a valid right of
reselection and says that there is no statute of limitations applicable
to it and no law warranting the claim, as between Government and
selector, that any right has been barred by lapse of time. He admits
delay in the making of the reselection but says that the history of
the Philbrick family warranted the delay and offsets any charge
of "lahes." He also says that, the 1931 decision "cured" the delay.
Obviously, appellant mistakes the point of the decision, misunder-
standing not. only: the requirements as to when selections and re-
selections should be filed but the reasons for the rules. It is useful
therefore to review the Department's interpretation of the statute
as to this point.

Implicit in the act of June 4, 1897, creating the right of exchange
here involved' is the basic. requirement that at the time of the com-
pletioni of the selection the base lands must be subject to relinquish-
ment, that is, they must be within a forest reserve.* But the same

- act also gave the 'Prlesidnt power to change reserve boundaries and
to exclude therefrom lands. found unadapted to forest reserve pur-
poses. From the beginning many such changes were under considera-
tion and were being made. ' There was therefore no certainty that
the forest xoserve status of base lands existing at the initiation of
,an exchange would continue until the completion of a selection.
Obvi6usly, if the base lands w-ere to be eliminated before the selection
was completed, they would cease to be subject to relinquishment and
no exhlnge could be made, despite the conveyance to the United
States. Hence any procrastination in the making of a selection' was
fraught with risk of defeat of the right. Moreover, there was no
legislation permitting restoration of relinquished but invalid base.
-fiom the United States to the prior owner.26

The Department considered that such a situation, injurious to' the
owner and embarrassing to the- Department, should be avoided
through expedition in the completion of a selection .once the exchange'
had been 'initiated by relinquishment. To prevent or discourage
hazardous delay, the very first regulations27 required relinquishment
and' selection to. accompany each other. This rule was emphasized in
the decisions. In the F. A. Hyde case the Department used the fol-
lowing strong terms:

k See footnote 13.
iNor was there any such law until passage of the act of September 22, 1922 (42 Stat.

1017). See also act of April 28, 1930, ch. 219, sec. 6 (46-Stat. 257, 1S U. S. C. sec. 872).
Regulations of June S0, 1897, paragraphs 15 and 16, 24, L. D. 589.
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A case is not properly presented for the favorable action of the land depart-
ment * * * until-there is filed a relinquishment * * * and a selection
* * * in lieu thereof.. The officers of the land department are not authorized
to accept, consider or pass upon a relinquishnvent *. * *, except in connection
with a proffered * * s selection of other lands in lieu thereof. [Italics
supplied.],

In William S. Teuis29 the Department said
The Department cannot escape the conviction, upon careful consideration,

that the act contemplates and that good administration and the best interests
of all conicerned i the exchange of lands so provided for require that the steps
necessary to complete such exchange, when once initiated be concluded as
promptly as possible, and that as contributory to that end an application to
select lieu lands should accompany the papers filed to effect a relinquishment to
the United States of the land upon which the lieu selection is based. [Italics
supplied.] 

The Department moreover has reinforced the rule by directing 0 the
General Land Office to require that selections be filed in the proper
land office within a reasonable time after recordation of the deed of
relinquishment to. the United. States on the records of the county
where the relinquished lands are situate, the term "reasonable" hav-
ing reference to the period within which an applicant may reasonably
in te circumstances, of his case be expected to complete his selection.

These requirements are as applicable to reselections as to selections.
In the first place a reselection is only a second selection in exercise
of the original right and as shown above is expressly required to-be
in strict compliance with the rules existing at repeal. In the second
place a reselection is just as subject as a selection to the consequences
of reserve boundary changes. It runs exactly the same risk of defeat
by exclusion of its base lands. In his own interest therefore a selector
should not unduly delay or indefinitely postpone the filing or the com-
pleting of a second selection but should bring the procedure to an
expeditious conclusion once he reinitiates his right by requesting its
confirmation. As the Department said in the 1'evis case, pra, the
act contemplates the promptest action possible in the circumstances.

There is a further requirement as to the time of making reselection.
The Department'has ruled that in the absence of an application to
select a specific tract of land the Department will not attempt to
determine whether a selector is entitled to make further selection
under the repeal proviso of 905. Its view is as follows:

The right to make a new selection given by the act of March 3, 1905, supra,
is so closely akin in principle to the right of second entry accorded by various

F. A. Hasle et al., 28 L. D. 284, 286
S WIjllian S. Tevis, 29 1. D. 75, 577 (February 28, 1900).

: oMaryB. CoB. , 31 L.1. 17D 5 178 (Dec. 19, 1901).:
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statutes as to make the established practice relative to secimd entries con-
trolling in cases where applications for a new selection are presented;; and it
has long been a well-established rule of administration from which there is
no departure that an applicant's right to make a second entry will not be
considered and adjudicated until he has selected and applied to enter a particu-
larly designated tract."

This rule is still in force and the decision of August 6, 1931, erred in
Ilot applying it when Jeremiah Collins requested the right of reselec-
tion but 'did not apply to select a particular tract.

It transpired that even the promptest action by the selector in pur-
suance of these precautionary rgulations could not wholly ensure
the exchange right against defeat by exclusion of the base before com-
pletion of the selection. In the case of Airs. Mary E. Coffin32 there
lad been full compliance with the .statute and the rules thereunder;
also prompt performance of the preliminary requirements only 21
days having passed between initiation of the exchange by recordation
of the relinquishment deed in the county of the base lands and presen-
tation of the relinquishment, the selection and all other requisite
papers to the land office. But in that brief interval, only 15 days
after recordation and six days before presentation of the complete
selection, the contingency happened. The base lands were excluded
from the reserve. Theapplicant had parted with legal title. In the
absence of appropriate legislation she was in no legal posture to re-
cover it or to cancel her deed of relinquishment.

In the absence' of regulations anticipating this situation, the De-
partment considered it within the Secretary's competency to do Jus-
tice. In the serious cloud cast on Mrs. Coffin's title, in impairment
'of her opportunities to sell or otherwise dispose of her lands and in
the lack of legal means to correct- a situation which had resulted
through no dereliction or delay on the selector's part the Department
found equities justifying completion of the exchange. This it there-
fore permitted.

It also directed that regulations be prepared to cover future cases
presenting like facts. In effect, the purpose of these was to provide
that, even though the base land were not within a reserve at the time-
of the selection as the statute required, the exchange might be com-
pleted'if the conditions of the Coffin case obtained, that is, (1) if all
the proceedings were regular and in full conformity with the act and
the rules; ( ) if the .base had been within a reserve when the relin-
quishment was recorded; and (3) if the applicant had filed the coin-

-1Alamagordo Luimber Co., D-36789 (unreported), decisionf of February 19, 1919, Lieu
Selection 12591, in National Archives. Also G. L. 0. Cire. No. 354, 43 L.: D. 408. :

as Mary B. Coffin, 31 L. D. 175 (December 19, 1901).



308 DECISIONS OF THE DE PARTMENT OF THE INTERIOR [58 I. D.

plete selection within a reasonablep-period after recordation of his
deed, the term reasonable having reference-to the circumstances of the
case. In addition, the Department ordered that the regulations require
the selections to be perfected within a reasonable time.

The regulations drawn in pursuance of this directive are para-
graphs 10 and 11 of the Instructions of July 7, 1902.33 These para-
graphs, the facts, the ruling and the directions in Mrs. Coffin's case
are to be read together as giving the complete rule for any case in
which the base lands are eliminated from the reserve before presen-
tation, simultaneously, of relinquishment and complete selection.
Unless the facts are similar to those in Mrs. Coffin's case and unless
all the conditions of the rule are fulfilled, there are no equities to be
considered and elimination of the base defeats thel selection. I par-
ticular, the complete selection must be presented with the relinquish-
ment within a period reasonable in the circumstances of the case.
Alone, the fact that the base was incltided within a reserve when the
deed of relinquishment '`wis recorded will not avail.

In the case of reselections, if there were an interim between reinitia-
tion of the right by request for its confirmation and the perfecting
of the selection and if exclusion of the base occurred in that period,
there seems to be no reason why, rebIs sic stantibus, the exchange
should not. be completed, provided the base' was within a reserve when
the right was reinitiated, provided the reselection was perfected
within a reasonable period after request for confirmation was' made,
and.provided all other proceedings were regular and in full con-
formity with the rules.

Obviously however with the enactment of laws providing ma-
chinery for the restoration of relinquished lands to their owners
conditions would not remain the same. Rebus non sic stantibus, the
major equity determining the decision in Mrs. Coffin's case would
disappear and with it the necessity for exceptional treatment. It
follows that the rule resulting from the Coffln case would not have
been applicable to reselections during the life of the relief act' of
1922.*- Nor can it be considered as having been applicable to them
since passage of the reconveyance act of i930.q; -:i

33Iaustructios of July 7, 1902, 31 L. D. 373.
Paragraphs 10 and 11 read as-follows:
"10 Should a selection be presented, based upon a relinquishment or reconveyance -to

the United States of lands which are not at the- date of the filing of such selection within
the limits of a forest reserve, the selection will be rejected, unless it appears that such
lands were within the limits of such a reserve at the date of the recording on the proper
records of such relinquishment or reconveyance.

"1. Selections should be filed in the: proper land office within a reasonable time after
the relinquishment. or reconveyance has been recordedin the manner indicated."-

See footnote 26. E .
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It need hardly be observed that in the event of an exclusion of
base lands before reinitiation of the right by request for its con-
firmation there could have been in the past and there can be today
no reason at all for its confirmation. There could be no equities to
be considered; the law requiring base lands to be within a reserve
at the time of the selection would have to be obeyed; no exchange
could be made; the right of reselection, even if valid on March 3,
1905., would have to be denied.

It remains to point out that the regulations requiring the presenta-
tion of relinquishment and selection together and prompt completion
of the selection after initiation of the right interfered with the plans
of public land companies and speculators and for a considerable
period were disregarded by them. Treating the exchange right as
scrip, they wished to be able to. make selections as and when they
chose. It suited them to. surrender a very large number of base
tracts at one time and by a single deed, then to exhaust this base at
their convenience as opportunity miglt arise to sell at advantageous
prices fractional selection rights based upon it.

The instant case illustrates the procedure which they followed.
As has been'stated,34 the 320-acre base here offered was part of 4,720
acres which Ramsey conveyed to the United States on October 2,
1899, by a single deed with a silgle general abstract of title. Lieu
Selection No. 1559, to which this particular base was assigned was
not made; until December 18, 1899, and' was not the first to be based
on the 4,720-acre relinquishment but was one of the "additional"
selections made thereon. The reselection made herein to replace an
additional selection is therefore itself an additional selection.

Despite the regulations, the risks involved by potential boundary
changes and the departmental warning in the Hyde case, this prac-
tice was followed by many applicants and tolerated by the land
office for over two years. Early in 1900 however the Department
formally 'criticized 'the practice as erroneous and unauthorized,
ordered its ,discontinuance and gave directions for the disposition of.
all these exceptional cases in which relinquishments had been satisfied
only in part.38

These directions allowed those who had unsatisfied base outstand-'
ing time within which to exhaust their claims but notified them that

Decision of December 26, 1942, supra, p. 289, fn. 32.
35See Geneial Lad Office Instructions of January 16, 1900, to local land officers, not

published but quoted in 29 L. D. 579, at head of page; Wiltam S. Tevis, 29 L. D. 575;
(February 28, 1900); Instructions of: March 6, 1900, 29 L. D. 578; and Instructions of
.Ty 7, 1902, 31 L. D. 373, par. 8.
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: delay in. making the necessary additional selections wouZd be at their
own rise. Explaining this risk, the Instructions said:

Not only are the boundaries of forest reserves subject to change as pointed
.out in the decision in the case of Tevis, supra, but bills are now pending before
Congress the purpose of which is to modify the conditions under which lieu
selections based upon relinquishments of lands within such boundai'ies may
be allowed. Additional selections of ands in satisfaction of relinquishlments
previously made will be subject to all c7banges'occurring in the meantime both
in the reservation boundaries and in the law governing the right to make
selection of lieu lands. '[Italics supplied.]"'

These directions also specifically provided that land offered as base
for any additionaZ selection must be within a forest reserve at the
time of the selection. Otherwise the additional selection would be
invalid. If Ramsey had a valid right of reselection this provision
would not be inapplicable to his instant selection, which has been
shown to be-an additional selection.

From this review of the Department's interpretation of the statute
as to when a selection must be made, it is apparent that from the
very beginning the Department has been concerned with the possi-
bility of defeat of the exchange right by exclusion of the base lands
from the reserve before the perfecting of the selection and has sought
to safeguard the right against this contingency. It is clear that what-
ever the type of selection involved, regular, additional, or second

- selection under the repeal proviso, the Department has held it essen-
tial that the relinquishment and the complete selection be presented
together and that, once initiated or reinitiated, steps toward an ex-
change be concluded as promptly as -possible in the circumstances of
the case. In the event of exclusion of the base before selection, the
fact that the base was in a reserve when the deed of relinquishment
was recorded will not avail the applicant who sleeps on his right
or. delays his selection, his additional selection or his reselection.
With exclusion of the base the reason for the exchange 'disappears.
Today, restoration of the base to its owner has become possible.
Equities like those in Mrs. Coffin's case cannot exist. The right

initiated by relinquishment must be held defeated.
Appellant's claim that lapse of time does not affect a dormant

selection right adversely is therefore clearly seen to be invalid. Here,
Ramsey's base was excluded from Sequoia National Forest in 1917.
Not until 1931 did Ramsey seek the right of reselection. Not until
1939 did he seek to exercise the right accorded. In those circum-
stances not even a valid right could have survived and Ramsey had
no valid right, as has been seen.

oIstruCtions of March 6, 1900, 29 L. D. 579.
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For all the above consideration the Department finds no reason
for disturbing the decision of December 26, 1942. It adheres to its
conclusions that Ramsey's first' selection was lawfully canceled in

1904; that it was not pending on March 3, 1905; that no right of
further selection existed;:and that the decision of. August '6, 1931
erred in holding otherwise and in according t right. The Depart-
nent' continues of the view that the,1931 decision further erred in
failing to find that even if in 1905 the right of further selection
could lawfully have been accordedthe right would have been de-
feated by the exclusion of the base in 1917 and that therefor6 the.
Department was in 1931 without authority to confirm the right.
Finally, the Department holds to its opinion that even if apDpellants
alleged right of reselection were valid, the lands here selected would
not be proper for: disposal in its satisfaction, not being of the char-
acter subject to selection under the lieu selection laws37 and, further,
could not be restored to entry, being affected with a paramount'
public interest.

The motion is
Denied.

AUTHORITY OF SECRETARY TO GRANT REVOCABLE RIGHTS-OF-
WAY ACROSS INDIAN ALLOTMENTS

Opinion, January 19, 1943

TRANSMISSION LINES-RIGHTS-OF-WAY-ALLTTED INDIAN LANDS-GENERAL
STPERVISORY AUTHORITY.

The Secretary of the Interior derives no authority from section 1 of the act

of July 9, 1832, as amended (4 Stat. 564, 25 U. 5. C. sec. 2); section 17
of the act of June 30, 1834 (4 Stat. 735, 738, 25 U. S. 0. sec. 9); and section

12 of the act of February.-14, 1903 (32 Stat. 825, 830, 5 U.' S. C. sec. 485),

to grant revocable permits for the construction of transmission lines across
Indian allotments.

The "general supervisory authority" derived from-these acts is simply a
power to take administrative measures necessary for the execution of
responsibilities and authorities otherwise more definitely fixed by statute
or treaty.;

If the acts of February 15, 1901 (31 Stat. 790, 43 U. S. C. sec. 959), and

March 4, 1911 (36 Stat. 1253, 43 U. S. C. sec. 961), are not applicable to

allotted Indian lands, it will be necessary for those desiring to use allotted'
Indian lands for, transmission lines to obtain easement deeds.

37 See Allison and Johnson, decision of August 21, 1943, supra, pp. 236-239.
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GADNiR, Solicitor;
I am~ returning [to Commissioner of. Indian Affairs] for further

consideration the attached. letter to the Superintendent of the Five
Civilized Tribes Agency, regarding the application of The Empire
District Electric Company for permission to construct a transmission
line across certain. Indian allotments.

I do not agree with the statement contained in the last sentence of
the letter that if the United States Supreme Court does not reverse
the decision of the Circuit Court of Appeals for the Tenth Circuit
in the case of United States v. -Oklahoma Gas & Electric-Co., 127 F.
(2d) 349, the Secretary of the Interior may issue a revocable permit
for the use of the land in the manner contemplated "under his gen-
eral supervisory authority over Indian affairs." This office has

recently pointed out that what is sometimes loosely spoken of as the
"general supervisory power" derived from section 1 of the act of July
9, 1832, as amended (4 Stat. 564, 25 U. S. C. sec. 2); section 17 of
the act of June 30, 1834 (4 Stat. 735, 738,- 25 U. S. C. sec. 9); and
section 12 of the act of February 14, 1903 (32 Stat. 825, 830, 5 U. S. G.
sec. 485), is simply a power to take administrative measures neces-
sary for the execution of responsibilities and authorities otherwise
more definitely fixed by statute or treaty and that these general stat-
utes cannot be relied upon as grants of new powers unrelated to the
statutory responsibilities of the Department. (See Solicitor's opinion
approved August 24, 1942, 58 I. D. 103, supra.)

If the Supreme Court should determine that the acts of February
15, 1901-(31 Stat. 790 ,43 U. S. C. sec. 959), and March 4, 1911 (36
Stat. 1253, 43 U. S. C. sec. 961), are not applicable to allotted Indian
lands, and in the absence of other statutory authority to permit the
crossing of allotted lands by transmission lines, I can see no way in
which the Secretary might use his "general supervisory authority"
to do something which the court declares he has no authority to do.
That would be the effect of issuing a revocable permit, not issued as
an administrative measure in connection with some other statutory
authority, after the court had decided that a grant of a right-of-way
could not be issued.

In my memorandum to the Assistant Secretary of October 16, 1942j
regarding the revision of the regulations governing rights-of-way,
I called attention to the fact that in view of the above decision it
would be necessary for those desiring to use allotted lands for trans-
mission lines to obtain easement deeds and I a aware of no other
way in which permission may be granted for the use of these lands
for such purposes at the present time.

ff*:re * : * : *U : . * d 

* Affirmed Feb. i5, i1943,0 318 UI S. 206. [:Ed.]-
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:CHARLES I. ORFMAN:
Decided January 23,1943 1

CONTRACTS-E XTiA WORR-ADITIONAL COMPENSATTON-UNLIQWDTED DAMAGES.

A Government construction contractor claimed additional compensation over
the agreed contract price because delay in the supplying of timber piling
by the Government allegedly disrupted his work program and increased
costs for labor, materials, and overhead. ;Held, (1) that the Government
is not obligated, in the absence of an express provision in the contract, to
do any act so that work contracted for should at all events be completed
within the -contract time, or so that it can be carried on in the most efficient
and least costly manner, (2) that where a contractor performs within the
time specified only the work contracted for, no claim for damages because;
of alleged extra work: may be administratively considered, () that even
where a contractor shows that he has in fact performed extra work under
a -contract with the Government, recovery therefor cannot be had unless
such work was ordered in the manner prescribed by the contract, (4) that
a claim for additional compensation, calculated after the completion of

- the work under a contract, cannot be allowed in, any event, since it is in
- form a claim for unliquidated damages which administrative officers of
the Government are without authority to consider. Wn. Cramp & Sons v.
United States, 216 U. S. 494, 500. ,

FORTAS, Under Secretary:'
On July 11, 1940, the United States entered into Contract No.

12r-11605 with Charles J. Dorfman, of 124 North La Brea Avenue,
L6s Angeles, California, hereinafter referred to as the contractor,
for the construction of pumping plant No. 1, Gravity Main Canal,
Bureau of Reclamation Gila project, 'Arizona, under items 1-55, in-
clusive, Schedule of Specifications No. 911. The original contract
price was $265,743J70, and work was to be satisfactorily completed
within 400 calendar days from receipt of notice to commence work.

- Receipt of formal notice to proceed was acknowledged by the con-
tractor on August 28, 1940, thus fixing the completion date for work
under the contract as October 2, 1941. - The work was satisfactorily
completed within the time limit set by the contract. - -

On November 6, .1941, in coinection with the final payment, the-
contractor executed a release of the contract. He noted thereon; how-
ever, the following exception:* '"*- * an amount of $12,595.55, claim
for which amount was filed by lettet dated October 20, 1941." The
amount claimed was rejected in its entirety by the contracting officer
in -a finding of facts, dated October 20, 1942.. The contractor has
appealed to the head of the Department, as is provided for under
Article 15 of the contract. The contracting officer's findings of fact,
from which the -appeal is4 taken, readin part as follows;

692959-48-26

:313 --gig] 
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FtINDINGS OF FACT * * * The contractor completed work under the contract
within the contract time, and-no liquidated damages have been assessed against
him. No request for an extension of time was received. * *

SUMMARY OF FINDINGS * * * (a) The delivery of timber piling under
invitation 24, 753-A was delayed by unusually severe weather conditions, result-
ing in a delay to the construction contractor.

(b) The actual period during which no piles were available for driving was
7 days; however, pile-driving operations were suspended 14 days.

(c) Inasmuch as the subject contract makes no provision for the payment
of damages by the Government on account of delays for which it is responsible,
and in view of the established rule that administrative officers of the Govern-
ment have no jurisdiction to determine claims for unliquidated damages, which
is the nature of the demand herein considered, the claim of the contractor
must be denied. -

From the record now before the Department it appears that the
contractor was in fact required to vary his work schedules in con-
nection with his pile-driving -operations by reason of delay on the
part of the Government's pile supply contractor. It- appears that an
invitation for bids to supply the timber piles to be used by the con-
tractor was issued on July 22, 1940, and that the contract thereunder
was awarded to B. F. Vreeland, of Denver, Colorado, on August 3,
-1940. Under the terms of the contract with Vreeland, it appears, the
L. N. Tompkins Lumber Company, of Hillsboro, Oregon, subcon-

- tractor of Vreeland, was to have shipped one-half of the timber piles
on or before September 4, 1940, and the entire quantity by September
19, 1940. The contracting officer states that "due to circumstances
beyond the -control of the supplier, delivery could not be made as
scheduled." By findings of fact dated May 20, 1941, he found that
the delay was "due to excusable causes under the supply contract"
and extended the time for shipment 33 days. In this connection he
states that "delivery of this material to the construction contractor
[Dorfman] was delayed as claimed by him." -

On August 15, 1940, the contractor's superintendent submitted to
the Bureau of Reclamation a construction program which contem-
:plated driving piles during the period September 1, 1940 to October
5, 1940. The contractor's work record discloses that pile-driving
operations were begun on September 5, 1940, and continued until
October 14, 1940, when operations were necessarily suspended due to
nondelivery of piling, that during the period September 30, 1940 to
October 14, 1940, the ontractor was operating on a two-shift basis,
that on October 21 and 24, 1940, additional shipments of 115 piles
and 60 piles, respectively, were received, that on October 29, 1940,
the contractor reassembled his pile-driving crew and resumed opera-
tions, and that all pile-driving work was completed on November 7,
1940, without further delays. The actual period during which pile-
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driving operations were suspended is shown to have been 14 days,
during 7 days of which time no piles were available.

The contractor's letter of October 20, 1941, in the main outlines dif-
ficulties alleged to have resulted from a disrupted work program
which he attributes to the fact that delay in the delivery of the piling
necessitated deviation from the construction program, that due to
adverse weather conditions a longer period of time than anticipated
was required to drive the piles and to conduct other work on the
project, that he was obliged to employ double and triple work shifts,
resulting in increased cost because of the inefficiency of such practice,
all of which, he alleges, considerably increased his costs for labor,
materials, and overhead.

The terms of the contract in question strictly limit the time of the
contractor and provide that liquidated damages shall be paid by him
for his delays. No provision is made for awarding damages, liqui-
dated or otherwise, for or on account of* delays of the type alleged
to'have been caused by the Government in this case. The only pro-
vision of this nature is one permitting the contracting officer to extend
the time for completion of the contract in the case of unavoidable'
delays which are unforeseeable and beyond the control of and not due
to the fault or' negligence of the contractor, or which are caused by
acts of the Government. There is no express provision therein obli-
gating the Government to do any act so that the work should at all
events be completed within the contract time, or so that it could be
carried on in the most efficient and least costly manner. The contrac-
tor's suggestion that a change order be issued "as and for a changed
condition" indicates apparent confusion with regard to the applica-
tion of Articles 3 and 4 of the contract. These articles read as follows:

ARTICLE 3. Changes.-The contracting officer may at any time, by a
written order, and without notice to the sureties, make changes in the drawings
and/or specifications of this contract and within the, general scope thereof.
If such changes cause an increase or decrease in, the amount due under this
contract, or in the time required for its performance, an equitable adjustment
shall be made and the contract shall be modified in writing accordingly. No
change involving an estimated increase or decrease of more than Five Hundred
Dollars shall be ordered unless approved in writing by the head of the. depart-
ment or his duly authorized representative. Any claim for adjustment under
this article must be asserted within 10 days from the date the change is
ordered: Provided, however, That the contracting officer, if he determines that
the facts justify such action, may. receive and consider, and with the approval
of the head of the department or his duly authorized representative, adjust
any such claim asserted at any time prior to the date of final settlement of
the contract. If the parties fail to agree upon the adjustment to be made the
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dispute shall be determined as provided in article 15 hereof. But nothing
provided in this article shall excuse the contractor from proceeding with the
prosecution of the work. so changed.

ARTICLE 4. Changed conditions.-Should the contractor encounter, or the
Government discover, during the progress of the work subsurface and/or
latent conditions at the site materially differing from those shown' on the
drawings-' or indicated in the specifications, -or unknown conditions of an
unusual: nature differing materially from those ordinarily encountered: and,
generally recognized as inhering in work of the character provided for in the
plans and specifications, the attention of'the contracting officer shall be called
immediately to such conditions before they are disturbed. The contracting
officer shall thereupon promptly investigate the conditions, and if 'he findss
that they do so materially differ the contract shall, with the written approval
of the head of the department or his duly authorized'representative, be modi-
fied to provide for any increase or decrease of cost and/or difference in time
resulting from such conditions.

Article 3 clearly is in no way applicable to the circumstances of
the present case, no changes in the drawings or specifications having
been made and only work required under the contract having been:
performed.

The provisions of Article 4 likewise appear to be inapplicable. In
is appeal of November 4, 1942, the contractor states:
We think the contract contains ample provision foir dealing with any rea-

sonable contingency that may be encountered on the job. Article 4 deals with
changed conditions, and an equitable adjustment to be made when such changed,
conditions are encountered. Surely it cannot be contended that the conditions
encountered conformed to the conditions that reasonably might have been
anticipated. The anticipated condition, and the condition contemplated';by the
Specifications, was that materials to be furnished by the Government would
be available in such manner, as to enable the Contractor to meet the obligations
imposed by the -Specifications. When he arrived at the site, and it ultimately
developed that this was not to be the case; then and in that event, the. Con-
tractor feels that conditions have materially changed, and that he is entitled
to an equitable adjustment. In order to expedite the- settlement of such an;
equitable adjustment, he tried to make his figure more than equitable so far
as the Bureau of Reclamation was concerned.

The contractor cannot successfully contend that a delay in the de-
livery of timber piling is a "sub-surface and/or latent" condition,
"materially differing from those, shown on the drawinos or indicatedb

in the specifications," or an "unknown" condition "of an unusual
nature differing materially from those ordinarily encounteredand
generally recognized as inhering in work of the character provided
for in the plans and specifications." No material difference in "con-
ditions" as contemplated by -Article 4 was encountered by the con-
tractor.

Pertinent to note is Article 5 of the contract, providing as follows:
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ERtras.-Except as otherwise herein provided, no charge for any extra work
or material will be allowed unless the same has been ordered in writing by
the contracting officer and the price stated in such order. [Italics supplied.]

Pertinent also to note is Article 9 of the contract. This: article
provides a definite procedure to be followed by the contractor in
order to secure relief from-the force and effect of the liquidated
damage provision of the contract in the event delays should be en-
countered which in his judgment are attributable to causes excusable
under the terms thereof. Had the delay in the delivery of the piles
indicated the probability, of a delay. in the final ompletion date of
the coihtract, the contractor could have invoked the provisions -of
this article-as authority for requesting relief in the form of an exten-
sion of time, provided he gave the required notification to the cOn-
tracting officer in writing of the causes of the delay "within 10 days
from the beginning -of any such delay." However, the contractor
completed the work' under the contract within the contract time,
and no liquidated damages were assessed against him, and no request
for an extension of time was received.

No showing has been made by the contractor that extra work was
in fact performed on account of needs of the Government' or for its
benefit under* Which in proper circumstances he might have sought
recovery of damages in the form of a change order under Article 3,
modification of the contract as for a changed condition under Article
4,or an extension of time -under Article 9. On the contrary, the
record establishes conclusively that the contractor performed only
the work originally required of him under the terms of the contract,
and thatl he did so within the time limit set therein. The: rule is
well established that even in cases in which a contractor has in fact
performed extra work under acontract with the Government, re-
covery therefor cannot be.had unless such work was ordered in the
manner prescribed by the contract. In Plumley v. United, States, 226
U. S. 545, 547 (1913), the Supreme Court stated as follows:

The contract provided that changes increasing or diminishing the cost.must
be agreed on in writing by the contractor and the architect, with a statement

- 'of the price of the substituted material and work. Additional precautions
-were required if the cost exceeded $500. In every instance it was necessary
that the change should be approved by the Secretary. There was a totalfailure
to comply with these provisions, -and though it may be a hard case, since
the court found that the work was in fact 'extra and of considerable value,
yet Plumlev cannot recover for that which, though extra, was not ordered by
the officer and in the manner required by the contract. Rev. Stat., section:
3744; Hawkins v.' United States, :96 U. S. 689; Ripley v. United States, 223
U.S. 695; UnitedStatesv. aMcdJullen,222U.S.460. :
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See also Samford v. United States, 78 Ct. Cl. 572, 576 (1933); Grif-
fiths v. United States, 74 Ct. Cl. 245, 256 (1932); 0. & H. Heating
Company v. United States, 63 Ct. Cl. 164 (1927); H. E. Crook Co.
v. United States, 270 U. S. 4 (1926).

S ;: -f 0 II ;
Even aside from the foregoing, the form of the contractor's claim

would preclude recovery by him in any event. The claim is based
upon the- contractor's estimate of loss sustained by reason of the
delayed delivery of the piles, calculated after the completion of the
work under the contract. It is in form an unliquidated claim for
damages against the United States, not provided for by th;-tefms
of the contract, and not theretofore stipulated or agreed upon by;
the parties to the contract. Armstrong v. Irwin, 26 Ariz. 1, 221 Pac.
222 (1923), 32 A. L. R. 609. In Win. Cramp Sons v. United States,
216 U. S. 494, 500 (1910), the Supreme Court stated that "it is well
understood that executive officers are not authorized to entertain: and
settle claims: for unliquidated damages." The Court, continued
(quoting from Power v. United States, 18 Ct. Cl. 263;:275 (1883)),
as follows:

Claims for unliquidated damages require for their settlement the application
of the qualities-of judgment and discretion. They are frequently, perhaps
generally, sustained by extraneous proof, having no relation to the subjects
of the contract, which are common to both parties; as, for instance, proof
concerning the number of horses and the number of wagons and the length,
of time that would have been required in performing a given amount of trans-
portation. * * *

As is well said by. Judge Richardson, in the opinion already referred to
[McKee v. United States, 12 Ct. C. 504, 556], this construction "would exclude
claims for unliquidated damages, founded on neglect or breach of obligations
or otherwise, * * And such has- been the opinion of five Attorneys
General-all who have officially advised the executive officers on the- subject
[citing opinions]. And the same views were expressed by this court in 1866
(Carnick et at. v. United States, 2 Ct. Cl. R. 126, 140)." McClure v. United
States, 19 Id. 28-29; Brannen v. United tates, 20 Id. 219, 223-224; 4 Opin.
Attorneys General, 327-328; Id. 626, 630.

On October 17, 1937, Acting Comptroller General Elliott, in an
analogous situation refused to certify a claim for payment, stating:

It is plain from what has been said that this may be considered only as an
unliquidated claim for damages. The supervising engineer correctly informed
you that such a claim could not be considered or paid administratively, as has
been often decided. Dunbar v. United States, 19 Ct. Cls. 489, 493; Brannen v.
United States, 20 id. 219; State of -Pennsylvania v. nited States, 36 td. 11,
135; also, see 33 Op. Atty. Gen. 354.

In the absence of specific statute this Office is without authority to certify
such claims for payment from appropriated moneys. Power v United States,
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18 Ct. CMs; 263, .275; McClureov. United States, 19 id. 173, 180; Dennis v. United
States, 20 id. 119, 121, and 23 id. 324; 4 Op. Atty. Gen. 327;- id. 627, 630; 14,
id. 24; 15 id. 39. [17 Comp. Gen. 343, 345 (1937).]

See also 18 Comp; -Gen. 261 (1938).
I therefore find as a fact that the contractor performed only the

work required of him under the contract, that he did so within the
time specified therein, and that he encountered no changed conditions
within the meaning of Article 4 of the contract. Assuming that the
contractor ight establish damage as the result of the delay on the
part of the: Government in delivering the piles as anticipated, there
is no relief which may be granted administratively for such damage.
The findings of fact of the contracting officer accordingly are affirmed
and the appeal is

Dismissed.

RIGHTS-OF-WAY ACROSS TRIBAL AND ALLOTTED INDIAN LANDS
ON THE FLATHEAD RESERVATION, MONTANA

Opinion, JanuaryV27, 1943

INDIAN LANDS-TRIBAL LANDS-ALLOTTED LANDS-PUBLIC LANDS-REFORMATION
OF PATENTS-FLATHEAD RESERVATION-RIGHTS-OF-WAY-DITCHES AND CA'
NALS-ACT OF AUGUST 30, 1890 (26 Stat; 391, 43 U. S. C. sec. 945).

The provision in the act of August 30, 1890 (26 Stat. 391, 43 U. S. C. sec.
945), requiring that in all patents for lands taken up after that date under
any of the land laws of the United States west of the 100th meridian there
shall be a reservation of a right-of-way for ditches or canals constructed
by the authority of the United States, has no applicationi to the tribal
lands on the Flathead Reservation.

The lands of Indian reservations established prior to August 30, 1890, were:
not subject to disposal under the land laws -and were in no sense public
lands.

The application of the 1890 act to lands to which the tribal title had attached
.prior to its passage would constitute a taking of private property by the
United States and. would render the 'Government liable to a claim for
Just compensation under the Constitution.

Legislation subsequent to 1890 by which Congress authorized the construc-
tion of ditches and. canals across the tribal lands of the Flathead Reser-
vation provides for the acquisition of the necessary rights-of-way and con-
tains nothing to suggest that Congress intended the irrigation system
on the Flathead Reservation to be constructed in disregard of Indian
rights.

In any taking, of the lands, either with the consent of the tribe or by con-
demnation, due consideration must be given, in the computation. of the
amount due the Indians, to any compensating benefits which the tribal
lands will receive by reason of the irrigation system constructed thereon.
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The act of August 30, 1890, .supra, applies to all allotments carved- out of
the public domain. It also applies to allotments made and patented frot
lands of Indian reservations created out of the public domain by statute
or Executive order subsequent to 1890. X -

Since lands which were in tribal status in 1890 were not subject to reserved
public rights-of-way, it may not be assumed that they became subject to
such rights-of-way by being allotted. Any language to the contrary in-

- eluded in a trust patent, being legally -unauthorized, should be reformed
or disregarded.

When rights-of-way are taken across Indian allotments, the allottee should
receive the same compensation which would be due to the Indian tribe,
in similar circumstances, if the land had never been allotted.

GARDNER,- Solicitor:

You [Secretary of the Interior] have requested 'my'opinion as to
whether the Department may construct ditches and canals -across
the tribal lands of the Indians located on the Flathead Reservation,
Montana, by reason of a provision contained in the act of August
30, 1890: (26 Stat. 391, 43 U. S. C. sec.-945). This provision in its
code form reads:

In all patents for lands taken up after August 30, 1890, under any of the
land laws of the United States or on entries or claims validated by the Act of
August 30, 1890, west of the one hundredth meridian, it shall be expressed
that there is reserved from the lands in said patent described a-right of way
thereon for ditches or canals Constructed by the authority of the United States.

A similar question is presented with respect to the allotted lands
of the Flathead -Indians. * ii -

I am of the opinion that the -provision does not operate to reserve
a right-of-way across the tribal lands of the Flathead Indians. Since
the tribal lands of other Indians may be subject to particular treaties
or statutes which- might change the result; my opinion is limitedc
to the Flathead Reservation.

The lands in 'question are part of the -Flathead Reservation which
was created by the treaty of July; 16, 1855 (12 Stat. 975). ' By that
treaty the Indians ceded certainlands to the United States and
reserved for their exclusive use and benefit other lands, described in
the treaty, which became' the Flathead Indian Reservation. :The
lands over which it-is now proposed to exercise a right-of-way for
the construction of ditches and canals are- those lands within the
reservation which have not since been allotted to individual Indians

- or otherwise disposed'of in accordance with the act of April 23, 1904
(33 Stat. 302); as' amended. -

The statutory provisidn, on its face, applies only to lands title to
which is'acquired from -the United States after Aulgust SQ 1890.
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These lands were neithier acquired from the United Statesnor were
,they acquired after 1890. Wlere lands are reserved to an Indian
tribe from a cession-i made to the United States, as in this case,-the
Indians do not acquire title to the lands in the reservation through
the treaty of cession but hold' under their original -titl. United
States v. Romaine et al., 255 Fe. 253 (C. C. A. 9, 1919). The United
States recognized the Indian title to these particularl lands when it
ratified the.treaty of 1855, supra. No patents have ever been, issu ed
for the lands here. in question nor- can they,,be said to have been
taken up under any of the land. laws of' the United States after
August 30, 1890.

Th legislative., history of this -provision shows conclusiVe that
Congress did not intend to destroy vested-rights, nor did it: intend
to include. within-the scope of the provision any lands other than
the public lands of the United Sttes. Nhere' in: flhe history of
this provision is there any refereiice to Idian lands.
. The, provision appears in an act making appropriations for the

sundry civil expenses of the Government' for the fiscal year ending
June 30,' 1891. As reported to the':House there: was''an item of
$720,000 appropriated for the purpose of investigating the extent to
which the arid' giro s of the United State could be redeemed~by
irrigation,, for, the ilvestigation of the; sources of water to be used
iniirrigating,, and tie segregation of irrigable lands in' such arid
region, and' foi' the selection of sites for reservoirs and other hy-
draiili'c'works niecessary' for he storage and utilizatioi of water for
irigation and afir aserdining the cost thereof, etc.2 This item
was in pursuance of the act of October 2, 1888. (25 Stat. 505, 526),
which reserved. frolmasale, entry, settlement' or occupation all lands
thereafter selected for' sites fr reservoirs, ditches or cai als for
irrigation purposes 'andI all lands nade sasceptibk of irrigation by
such reservoirs, ditches or canals, provided, however, that' the Presi-
deilt might open any portio' of the lands reserved to, settlement
under the homestead laws. Under the above act as: then. construed
the arid lands in. the,. country -were tied up and witldravn from
public domain and no entry or settlement. of them could be made
until they were surveyed. Congress was called upon to repeal the
htw or. make: the, necessary, appropriation .to,'-permit' the surveys to
go ahead so that the land could be opened up to settlement.3 The
bill passed the House with the appropriation for continufigu such'

121 Cong. Rec. 7929, 7930, 7931, 7933, 7984 (190).
e 1d., 6045.

.Id,, 6047, 6048, 6049, 6052, 6053.
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surveys.4 The Senate Committee proposed to repeal the 1888' act.
It was pointed out that that act as then construed5 not only deprived
those who had made entry since then upon the public, lands of their
right to obtain title but also prevented all others from obtaining
title and that it had absolutely stopped the settlement and develop-
ment of the West. The proposal of the Committee was agreed to by
the Senate, but the House refused to agree to the Senate amend-
ment.7 The bill went to conference twice and the conferees finally
suggested the language found in the statute. Thus it is necessary
to consider this reservation of rights-of-way with the legislation to
which it is attached, which is as follows:,

Y For topographic surveys -in various portions of the United States, three
hundred and twenty-five thousand dollars, one-half of which sum shall be
expended west of the one hundredth meridian; and so much of the act of
October second, eighteen hundred and eighty-eight, * * * as provides for
the withdrawal of the public lands from entry, occupation and settlement, Is
hereby repealed, and all entries made or claims initiated in good faith and valid
but for said act, shall be recognized and may'be perfected in the same manner
as if said law had not been enacted, except that reservoir sites heretofore
located or selected shall remain segregated and reserved from entry or settle-'
ment as provided by said act, until otherwise provided by law, and reservoir
sites hereafter located or selected on public lands shall in like manner be 
reserved from the date of the location or selection thereof.

No person who shall after the passage of this act, enter upon any of the
public lands with a view to-occupation, entry or settlement under any of the
land laws shall be permitted to acquire title to more than three hundred and
twenty acres in the aggregate, under all of said laws, but this limitation shall
not operate to' curtail the right of any person who has heretofore made entry
or settlement on the public lands, or whose occupation, entry or settlement,
is validated by this act: Provided, That in all patents for lands hereafter
taken up under any of the land laws of the United States or on entries or
claims validated by this act west of the one hundredth meridian, it shall be
expressed that there is reserved from the lands in said patent described, a
right'of-way thereon for ditches or canals constructed by the authority of the
United States..

It is to be observed that this entire legislation, including the proviso
under consideration, is concerned with the occupation, entry or settle-
ment of public lands. By virtue of the proviso, a perpetual easement

'id., 6059.
5 The Commissioner of the General Land Office stated, in a letter read into the record

(p. 7276), that in view of the above act the General Land Office could not approve or
suffer to go to patent any entries of land that may be found within the general terms of
the statute. The Commissioner pointed out that the reservation did not depend upon the
designation of the lands by the Geological Survey but that it was within the terms of the
statute itself. By circular dated August 5, 1889, the district land offices were instructed
that they should cancel all filings made since October 2, 1888, and should thereafter re-
ceive ho filings upon any of such lands.

6 Id., 7415.
7 d., 7818.
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and right-of-way for ditches and canals constructed by authority of
the United States over all public lands west of the one hundredth
meridian entered and patented subsequent to the passage of the act
were created. Green v. Wilhite, 14 Idaho 238, 93 Pac. 971 (1908).
Recitation of the reservation in patents issued for the lands apprised
the patentees of the reserved rights of the United States. Ide v.
United States, 263 U. S. 497, 503 (1924). Lands severed from the
public domain or otherwise disposed of prior to the date of the enact-
ment plainly were not within its contemplation. This is recognized
by the proviso itself which directs that the reservation of the right-
of-way be expressed only in patents for lands thereafter taken up

-under any of the land laws of the United States.' The- lands of Indian
reservations established prior to the date of the enactment were not
subject to disposal under the land laws -and were in no sense public
lands. United States v. Minneota, 270 U. S. 181, 206 (1926);
Leavenworth Lawrence &J Galveston R. R. Co.-v. United States, 92
U. S. 733, 745 (1875); United States et al. v. Mclntire et al., 101 F.
(2d) 650, 654 (C. C. A. 9, 1939). A holding that such lands are sub-
ject to the right-of-way reservation -of the- 1890 act would find no
support in the legislative history of the enactment and would con-
tradict the plain and unambiguous language of the statute.'

It has'been urged that this Department has over a long period of
years given the statute a contrary interpretation. I find no decision,
departmental or judicial, that goes so far as to hold that lands which
were in Indian tribal ownership at the time of enactment of the act
of 1890 and which still belong to the tribe are subject to the right-of-
way reservation in question.

In the case of United States v. Van Horn, 197 Fed. 611 (D. Colo.
1912), the court was dealing with lands which were subject to dis-
position under the public land laws in 1890 and not, as in the present.

'case, with lands which have never been public lands and to which the
public land laws were not in 1890 and are not now applicable.'.

None of the departmental decisions to which my attention has been
called deals with the application of the act of 1890 to tribal lands of
Indian reservations validly established prior to that date. The case of
Clement Ironshields, 40 L. D. 28 (1911), held that the- right-of-way
reservation should be inserted 'in a patent to be issued to the purchaser
of an Indian allotment. Two Solicitor's opinions, one dated July 10,
1931 (53 I. ID. 399), and one dated August 25, 1938 (M. 29908), deal
with the payment of compensation for damages done to individually
owned land provided for by the act of February 20, 1929 (45; Stat.
1252). Both recognize, without discussion of the point, the existence
of a right-of-way across the land under the act of 1890. Apparently
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the Department has uniformly and consistently interpreted the act of
18'90 as-reserving to the United States a righ-of-way for ditches and
canals over Indiani allotmlents patlited to individual Inidians and
their successors in interest after that date. Tle reservation of such
a right-of-way has apparently been expressed i all such patents
issued for lands; locate 'west of the one hundredth mericn. The
Department so directed hy order of September 3, 1908' as amende
Novermber 18 ,'1908. Neither' that order nor the correspondence lead-
ing up to its issuahie contains any intimation or claim that tribal

lands of reservationg created prior to 1890 were impressed with the
right-of-way reservation. My conclusion that no such reservation
exists with respect to. the tribal lands of such, a. preexisting reserva--
tion is not, therefore, in conflict with any departmental order or ruling
on the subject. On the contrary, the Departhient has held in. an
-analogous situation that a right-of-way for ditches and canals was
not reserved to the United States by the 1890 act. In an opinion
approved ebruary 2,' 1935, M. 27871, the Solicitor considered the
qniestion of whether- certain lands in the primary' lists and limits of
the grant of.July 1, 1862 (12 Stat. 489); as amended July 2, 1864
(13 Stat. 356), t6 the Central Pacific Railroad Company and patented 
to the comtpany on Se'ptember 6, 1896,' under said grant without reser-
v ation of rights-of-way under the 1890 act may be taken uder the
fatuthority of- such proviso or w hether the lands must be acquired by
purchlase. 'After pointing out that the map of definite location, the
official plat of sturvey, and the lists were all led prior to:Augiust 30,
1890, and that the title of the railroad had' fully vested prior to that
date and after referring to the instructions of the Department issued
on April 19, 1912 (42 L. D. 396), to the effect that where title vested
prlor to August 30, 1890, the reservation clause should not be inserted
in patents issued, the Solicitor concluded that the land required musb
be purchIased and could not be taken under tle proviso of the 1890
aclt'

In my opinion this is the correct analysis of the law.' The principle
announced therein that the reservation of a right-of-way was not
effective where title had vested prior to August 30, 890, is equally
applicable to the tribal lands on, the, Flathead' Reseryatioh. There-
:Vfore, my answer to the question propounded is that the; Department
may niot construct ditches and canals across the tribal lands of the
Flathead Indians by reason of the reservation cohtained in the act of
August 30, 1890, sufra. Indeed, te application of that act to lands
to which the tribal title had' attached prior to its passage would, on
principles stated and applied in United States v. Klath and loadoc
Tribes of Indians, 304 U. S. 119-(1938), and Shoshone Tibe v. United
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States, 299 U. S. 476 (1937), constitute a taking of private property
by the United States and would render the Goverlnment liable to a
claim for just' o'ripensation un= the Constitultioi.

l 0 It has beeni suggested that by legislation sub eluelnt to i890> Con-
gress has authorized the construction of ditches' ad calal across the
tribal lands of the Flatheads and that sinc(e Congress ilade no 'pro-
vision for the- purchase or acquisition of rigits-of-way it imust~ have
acq~ies-ed in te Deptrtient's inteipretation of the 1890 act. As
stated above I k'ow of no departmental decision which may be said
to hold that the tribal lands 'of 'the' Flathead Indians are subject to
the rightof-way inposed by the 1890 act. 'Nordo I find support fi
this'suggestion in tle subs6quent legislation of Congress. hat'legig-
lation, contrairy to tie suggestion of the Offic'e of Indian Affairs, d6es
:make provision for'the acquisition of the ecessary rightsof-way,8
and contains nothing 'to suggest that C(orgress intended the irrigation

- system on the Flathead Reservation to be constructed in disregard of
Indian 'rights. It imust be assumed that ' when ' Congress authorized
the Secretary of tle Interior to' perform any and all actsnecessary
and proper foi- the rpose of cairying out the provisions of the 9'04
acaca aned9 and 'h ed it appropriated money for te pnirchase-of
necessary rigits of roperty, Congress i teided that the plan for the
irrigation of the lands on the reservation wouldbe carried-out in a
legal imanner, and that when it was necessary to take lands over which
nlO -right-of-way hliad been resrved th~se lands would be taken in the
manner prescribed by law and that jlst compensation would be paid
to' the Indians! for the lands taken.

In an 'taking of the'lands, either with the consent of the tribe or
-by cndemnati01, due consideration must b given, in the computation
of the amouni due the Indiais, to any compensating benefits which
the tribal lands wil receive by reasoni of the rrigation system 'on-
structed tiereon. Buman v. 'Ross, 167 U. 5S. 548 (1897); Uiited
States v. River Rouge Impr'boe'nient Co. et al.,- 269 U.' '$. 41; (1926);

aronson et al. v. UnitedStates,,79 F. (2) 139 (App. 'D. C. 1935);
United States v. Victor N. Miller et al., 317 U. S. 369.

The acts of January 24, i9230 (42 Stat. 1192); June 5, 1924 (43 Stat. 402)', March 3,
1925 (43 Stat. 153), and May 10; 1926 (44 Stat. 464), appropriating money for the
construction of irrigation systems on the Flathead Reservation' provided that the money
appropriated should he used. for tie purpose- of purchasing "any necessary rights of
property.".

Section 15 of the act of ay'29, 1908 (33 Stat 444, 450),:authorized the Secretary
of the Interior to perform any and all acts necessary and proper for the purpose of carry-
ing into full forceland effedtthe act of April 23, 1904 (33 Stat. 302), section 14 of which
provided that a certain part of the proceeds from the sale of lands on the reservation to
be opened-to settlement should be used for the construction of irrigating ditches8 fo the
benefit of the Indians.
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As to the application of the act of 1890 to lands allotted in severalty
to individual Indians, the act clearly applies to all such allotments
carved out of the public domain'0 and likewise to allotments made
and patented from land of Indian reservations created out of the
public domain, by, statute or Executive order subsequent to 1890.
Whether it applies to allotments of land which belonged to Indian'
tribes in 1890 or prior to that date presents a more Iserious problem.
'Tite considerations above noted governing the interpretation of the
1890 statute all indicate that the statute was not intended to apply,
and should not apply, to lands which, when it was passed, were Indian
lands rather than public lands. On the other hand, theDepartment

- has given the statute a contrary interpretation with respect to allot-
ments over a period of nearly half a century and has regularly i n:

- eluded in Indian trust patents express reservations for rights-of-way
pursuant to the language of the 1890 statute. This course of practical
construction would probably be upheld if challenged in the courts.1"

Theproblem that is now presented cannot be satisfactorily disposed
of without some recognition of changes that have taken place over
recent decades in the administrative attitude to Indian property.

iUndoubtedly there was a time when Indian lands were considered by
administrative authorities as public lands, for most purposes. Indians
were deemed to occupy such lands by sufferance, and without legal
Irights,'2 and all incidents of ownership were considered to be vested
in, the Federal Government. Under this theory of tribal property
tribal land was, in substance, considered as public land and a "trust
patent" transforming tribal land into an individual allotment iwas
viewed as an instrument conferring rights of private property in the
public domain where no such rights had existed before. Under this
view, and so long as this view had any vitality, it was deemed to be
proper to make "trust patents" subject to those reserved public rights
which, according to the 1890 statute, were to be specified in patents
conferring rights of private property in portions of the public
domain.

10 Section 15 of act of March 3, 1875 (18 Stat. 420, 43 U. S. C. sec. 189) section 1
of act of July 4, 1884 (23 Stat. 96, 43 U. S. C. sec. 190) section 4 of the act of February
8, 1887 (24 Stat. 389, 25 U. S. C. sec. 334).

"Estate of Sanford v. Comsn4ssioner of Internal Revenue, 308 U. S. 39, 52 (1939)
United States v. Jackson et al., 280 U. S. 183, 193 (1930) Kern River Co. et al. v. United
States, 257 U. S. 147 (1921).

12 Op. Atty. Gen. 255' (1856). Xc
'3 The theory that Indian lands are simply lands on which Indians are permitted to

live and are protected from interference at private hands but in which they have no
property rights is described in Cohen, Handbook of Federal Indian Law, at p. 288, as the
"menagerie theory."
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While this view of Indian tribal lands was never confirmed by
Collgress'4- or by the courts,'5 it was, .for several: decades, applied
often enough to be considered a common view of the matter in
Executive circles. The first clear expression of this view is perhaps
to be found in an opinion of Attorney General Cushing rendered in

- 1856, advising the Secretary of the Interior that the recognition of
Indian proprietary rights by treaty was "an error" and that such
alleged rights culd notiimpair grants of land by the United States
to third parties (S Op. Atty. Gen. 255). Sporadically, though not
consistently,. administrative action was taken which could be justified
only on the theory that Indian occupancy was purely a matter of
grace and subject to termination at will without cause or com.pensa-
tion. In recent years the.United States has paid several million
dollars to Indian tribes which suffered from. the application- of this
view."' The first clear rejection of this administrative view is to

"See Leavenworth etc. R. B. Co v. United States, 92 U. S. 733 (1875), where the'Court
said: "* * the policy which dictated them [railroad land grants] confined them to
land which Congress could rightfully bestow * e ", For all practical purposes, they
[the Indians] owned it; * * * The United States has frequently bought the Indian
title, to make room for civilized men,-the pioneers of the wilderness; but it has-never
engaged in advance to do so, nor was constraint, in theory at least, placed upon the
Indians to bring about their acts of cession." (At pp. 42-743.) While Congress did, on
various occasions, dispose of Indian property for non-Indian purposes without Indian
consent, this apparently happened only when the facts and applicable law had not been
adequately presented. See comment of the Supreme Court in United States v. Mille Leo
Chippewas, 229 U. S. 498 (1913), on Joint Resolutions of July 22, 1890, 26 Stat. 290, and
May 27, 1898, 30 Stat. 745, in Jones v. lfeehan, 175 U. S. 1 (1899), on the Joint Resolution
of August 4, 1894, 28 Stat. 1018, and in Choate v. Trapp, 224 U. S. 665 (1912), on the.
Act of May 27, 1908, 35 Stat. 312. All these enactments were held unconstitutional in'.
whole or in part.

On the other hand, Congress, even in the period when recognition of Indian property
rights was at its lowest ebb, regularly affirmed the sanctity of such rights, even where
based only on aboriginal occupancy. See, for example, Act of May 17, 1884, 23 Stat. 24
(protecting Indian possession in Alaska); Act of March 3, 1891, 26 Stat. 854 (protecting
"any just and unextinguished Indian title or right to any land or place" against private
land claims in former Mexican territory) * and see Cohen, Handbook of Federal Indian
Lawa, 308, and authorities cited.

is See cases cited in preceding footnote.
In 'the years following; 1864, the Interior Department disposed of certain Chippewat

lands as public lands, and this was later characterized as illegal by the Supreme Court.
United States v. Mille Lao Chippewas, 229 U. S. 498 (1913).X
. In 1871 the Interior Department improperly patented to the State of Minnesota certain

lands belonging to certain bands of Chippewa Indians, and a cancelation of the patent
was subsequently decreed. United States v. Minnesota, 270 U. S. 181 (1926).

In 1878 the Office of Indian Affairs improperly opened the Shoshone Reservation in
Wyoming to the Arapahoe Indians, an act for which the Supreme Court later allowed
damages in the sum of $4,408,444.23 with interest. .United States v. Soshone Tribe,
304 U. S. 111- (1938).

From 1898 to 1927, the Secretary of the Interior expended Creek funds without Indian
consent, and the United States was held liable therefor in the sum of $110,644.92 with
interest. Creek Nation v. United States, 78 Ct. Cl. 474 (1933).

In 1906, the Secretary of the Interior disposed of a portion of the Klamath Reservation.
without the consent of the Indians, an act for which the upreme Court allowed damages
in the sum of $5,313,347.32 with interest United States v. Klamath Indians, 304 U. S.
119 (1938).

319] 327
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be found in the opinion of Attorney General:Stone in 1924, advising
Secretary- of theJinterior Fall that the proposed disposition, under
the. public land mineral laws, of lands withiin -Executive order Indian
reservations would constitute -a violation of the proprietary rights
of the .Indialls(34 Op. A-tty. Gen.- 181).' The period of executive
disregard of Indian property rights may perhaps be more definitely
fixed in terms of the practice of diminishing Executive order indiani
reservations and restoring such lands t the public domain by uni-
lateral E xecutive order ' without, affrording -comlpensation, to the
Indians. The first known instance of this pactice- appaisently
occurred in 1871,11 the last in 1921.'8 During this period approxi-
inately 82 reductions of Indian reservations were thus effected. The
validity; of this form of -actiofi was questioned in 1924 iI the opinion
of Attorney Geneial Stone already ited,' and Congressf forbade the
practice in 1927.19

In the act of Junie 18, 1934 (48 Stat. 984), Colgressprovided that
Indian lands should not be disposed of over the objection of the
Indians concerned,;thereby-recognizing, if not creating, enforceable
tribal property , grights in such lands.20 The rovisions of this act
are applicable to the Flathead Reservation, among others'

In 1938 the Supremd ourt'of the ihited.' States, in the case of
Ullnitted States v. iSho~sone Indians, supra,2' dealt the death blow to
the theory that ribal lands' are public lands of the United States.,

: . , .: : na Q 5, i .:X f , . : ::, ' : , . , : Z :: : 'I ' . i Z ':: :P.-LI! ' t ' i 

a7'Tie reaso s for thIus practicie, are thus set forth in the justification. submitted by
Coiinissioner of Indian Affairs E. S. Parler (himselif an Indian). and approved-by Presi-
deit Giant:

"It appears from the papers transmitted herewith that the citizens, of San: Diego
County protest against the order of the ,President setting. apart said lands: for,:Indian

reseryations ;, that. the Indiansare unanimously opposed to.-going-on 'said reservations;

that citizens have, made valuable improvements thereon, and that -there.;are: but .few:

-- Indians on thelaads set apart as aforesaid,; thatrecent-gold-discoveries-have attracted

.:a large immigration thither, and the oinion of the:press, together -with- other evidence,

- would indicate that it would be for the best interests and welfare of -the Indians; as;,

well as others, that the order of the President setting apart, saidlands for, Indian purt.

poses should be rescinded." [Execaive Orders Relatig to jndiaReservations: From

May 14, 155 to Julty 1, -1912, Department of the Interior, -1914, pp. 43.45J -

-45 :'Blse~citivc Orders -Relatintg to Indiani Reserations: -tfroen Jly'1, 1912 to JTiy 1
1922, Department of the Interiir, -Vol. II, p. 27.' '- ' '

IsDAt of Ir3 19% (see;4 (44 tat. 1347).' ' - - -' ' ' -

s SectionI 1(d) 'if Article"VI of the Flathead coinstitution'approved'October' 28, 1935

vests in the Tribal Council power to approve or veto any- use or disposition of tribal

propirty, and sectib 7' of the corporate charter; ratified April 25,'1936, expressly recog-'

nizes the tribal ownership of uiallotted lands. ' ' -

: For many year's prior to the decision in that case the Interior Department and the

Department of Justice, relying upon language of the Supreme Court in' United States

v. cookc, 19 Wall.:591 (1873), -had' taken the view that the tiiber on Indian tribal land

belonged to the United States nd that the Indians, by virtue of a "rigit of occupancy,

were entitled to no greatbr rights than those Vested in- a' tenant for'life. In accofdance

with this view, the Attorney Genetal, in' 1888, advised the Secretary of the Interior that

Indiats had noi right ti cut and seill timber on an Indian riservatidn (19 Op Atty Gen

194),' and two ears later the Attorney General advised that the prioceed& of timber
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-In vi'sw of these considerations, 'it would, in my Judgment, be
unfair and anachronistic to contilue to treat-Indian tribal lands 'as
if they were part of the public domain and to treat Inldiall' trust
patents as instruments for disposing of the public domain. Rather
we must recognize that tribal land is land which, in equity if not
in strict law, belongs to Indian tribes..' The process of allotment was
not intended to reduce the value of the land allotted. The opposite
was the case.22 Since, then,lands which 'were in tribal'status''in
1890 were not subject to reserved'public rights-of-way, we are not'to
assume now that they became subject to such rights-of ay byt being
allotted. Any- language to the 'contrary 'included in a trust patent,
being legally unauthorized, should be reformed or disregarded.2 3

I am satisfied that no other view is consistent with- the authorities
now on the books. But I should be reluctant to say that a 'oppbsite
view was not reasonablewhen it was first 'laid down. R ather all
tle evidence indicates that in: 1890 and for 'some years thereafter
administrative authorities acted'in all good faitl when they treated
Indian tribal lands as a species of 'public laids of the United States-,
denying any claim of Indian proprietary rig. ' -

-'-The question before us may then be put in these terms: Did'
Congress, in passing a law relating to "public lands' in 1890, at
a' time wheff the Interior Departinent erroneously but honestly
viewed tribal lands as public lands, thereby preclude the Department
from' rising above its original error? I'think it would be unteaso
able ,to impute to Congress so obscurantist an attitude twards the

- possibility of progress in 'administrative wisdom.' 'Conress ni-
doubtedly 'contemplated' that -the proper adminstrative authorities
would decide rom time 'to time what lands 'were 'public,' that in
tiie'course f time views' 'on this, as on- most ot her' questions, miight
change,'and 'that such' changes i viewpoint would normally be-
followed by changes in practice. Now that the Department of -the
Interior has abandoned the view that tribal lands are public lands of
the United States, it would seem reasonable to abandon the practice

illegally cut upon such lands, belonged not to the Indians but; "to- the Government
absolutely." (19 Op. Atty.,Gen. 710.) In repudiatingI the interpretations placed upon .its
earlier decision and opinion, the Supreme Courtin the Shoshone case held that the.timber
on, tribal land belonged to the Indians as did the minerals and every other element of value
appurtenant to the land, and that, under appropriate jurisdictional legislation, the United:
States was liable to the Indians for the value of that which it had taken from them. "For
all practical purposes,", the Court said, "the tribe owned the land - * * The right of.
perpetual and exclusive occupancy of the land is not less valuable than full title in fee.":
[p. 116] . .

:2 See Cohen, Handbook of FederalIzdian Dlaw, ch.: l. .
Francis v. Francis,_203 U. S. 233 .(1906) ; Henmer v. Uited States, 204 Fed, 898

(C. C. A. 8, 1912).; United States v Saunders, 9.6 Fed.. 268 (C. C. Wash. 1899). Of. LeeCy
v. United States, 190 Fed. 289 (C. C. A. 8, 1911).

692959-48-2 .27
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of taking Indian lands for rights-of-way without paying compensa-
'tion, which was based upon that abandoned' view.

This, however, does not imply that actions taken in past years
upon the basis of an'abandoned theory are now to be considered
riedressible wrongs. At not time was the past. administrative in-

terpretation of this statute so unreasonable that a court could be
induced to give relief against its consequences.24 All that this
opinion implies is that there is a realm of administrative discretion
within which courts will not interfere, and within which administra-
tive authorities may modify views which turn out to be unwise with-
out thereby raising a host of ex' post facto claims against the
Government.

The fiction that interpretation of laws reveals their eternal mean-
* ing has long stood in the way of any such distinction between the

prospective and the retrospective application of decisions. But in
recent years a more realistic view of the matter has' achieved re-

spectability. The Supreme Court has made it clear that nothing
in the Federal Constitution or in the nature of the legal process
prevents .a tribunal from recognizing changing circumstances and
laying down a rule for the future different from the rule which -it

has sustained for the past. Thus the Supreme Court has upheld the
validity of a State court decision which lays down for the future.
a rule different from that applied in the past.25 The Supreme Court
itself has, on occasion, laid down a new rule of- law for the; future
while recognizing the propriety of a different rule in the past.26 The

Supreme Court has likewise recognized the propriety of an' adminis-
trative decision which lays down a new rule for the future without
detracting from the validity of a different rule applied in the:past.27

Since Gelpcle v. City of Dubuque, 1 Wall. 175 (1863), State tri-
bunals have commonly denied a retroactive effect to decisions over-

24 O. opinion of Supreme Court in Sioux Tribe v. United States, 316 U. S. 317 (1942),

holding that the revocation in 1879 of Executive order additions to the Greater Sioux
Reservation did not ground a claim for damages against the United States under the

jurisdictional act of June 3, 1920 (41 Stat. 738). Notwithstanding the present policy-
of according Executive order reservations the same respect and protection due other

reservations; the Court points out that a different policy prevailed in 1879 and deals
with the question of redress in terms of the then prevailing policy.

: Great Northern Railway v. Sunsbrst Co., 287 U. S. 358 (1932).
fMostornsery Ward & Go. v. Duncan, 311 U. S. 243 (1940);; Reconstruction Finance

Corp. v. Prudence Securities Advisory Group, 311 U. S. 579 (1941).
American Chicle Co. v. United States, 316 U. S. 450 (1942). In that. case the court

declared: "* * * the petitioner insists that the antecedent administrative interpreta-

tion long in force renders it impossible for the Commissioner to promulgate a regulation

changing. for the future the earlier practice, even though the new regulation comports withy

the plain meaning of the statute. We think the contention cannot be sustained (citing

cases).". [At p. 455.] It must be noted, however, that in this case, as in the cases cited,

power to modify regulations without retroactive effect was conferred by the governing

statute.
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ruling -past decisions, where the public convenience would be served
,by such a distinction. 8 A similar attitude has been taken, on occa-
sion, by this Department.29 The application of such a distinction
to the circumstances now before me seems amply warranted. With-
out, then, expressing any disapproval of the rule thus far followed
by this Department, and recognizing, on the contrary, that the past
applications of this rule do not constitute redressible injuries, I must
advise that for the future, when rights-of-way are. taken across
Indian allotments, the allottee80 should receive the same compensa-
tion which; would be due to the Indian tribe, in similar circun-
stances, if the land had never been allotted.

Approved:
OSCAR L. CHAPMAN,

Assistant Secretary. 

REGULATION OF HUNTING AND FISHING ON WIND RIVER
RESERVATION IN WYOMING

Opinion, February 12, 1943

HUNTING AND FISHING-4RESERVATION LAND-CEDED LAND-AUT1RITY OF TRIBAL
COuNCIL-STATE AUTHOTY-APLICARILITY OF 25 U. S. C. SEC. 216.

The tribal councils may regulate hunting and fishing on the diminished
portion of the reservation by Indians as well as non-Indians, and in par-
ticular they may regulate fishing on Bull and Ray Lakes on the diminished
portion of the reservation.

The State may regulate hunting and fishing on the ceded portion of the
reservation, including fishing in Ocean Lake, except that the tribal councils
may regulate hunting and fishing on such areas thereof as may be restored
to tribal ownership pursuant to the provisions of the Shoshone Judgment
Act (53 Stat. 1128, 25,U. S. C. secs. 571-577).

The requirement of State licenses to hunt or fish on' the ceded portion of
.the reservation may not, however, be made a means. of raising revenue.

Section 216, 25 U. S. C., is applicable to the restored lands but it may be
invoked only against non-Indians who hunt upon the lands without a
license.

GARDNER, Solicitor:

You [Secretary of the Interior] have submitted to me a number
of questions relating to the regulation of hunting and fishing on

See Note 29 Harv. L. Rev. 80 (1915) and Note 42 Yale L. J. 79 (1933)
2' 38 L. D. 553.

No opinion is here intimated as to the rights of. non-Indian assigns who have pur-
chased with notice of the reservation of rights-of-way and presumably taken account of
the reservation in fixing the purchase price. i
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: the.Wind River Reservation in Wyoming. These questions. have
arisen. as a result. of the adoption by the% Shoshone and Arapahoo
Tribal Colncils. of regulations governing fishing on Bull Lake and
Ray Lake, which are. both within the'diminished portion of the
reservation, as well ts ol Ocean.Lake which is on-the ceded,portion
of the reservation.. These tribal regulations, apart from the meaSures
of conservatioir which they embody, provide for the.issuance of free
permits to the, enrolled members of the . tribes and their immediate
families but. require all other: persons to pay for tribal permits in
addition to- securin g proper State licenses.

Following the adoption of, these regulations, the Wyoming- Game
and Fish. Commission requested this Department "to clarify and
determine the exact status" of that Commission "with reference to
the control of all the wild- life and fish on Vhat is: known as the
ceded portion of the Shoshone Reservation." The Commission states

- that it has, for a number of years, protected and restored a number
of game species .on.the ceded portion of the reservation .but:.that,

as the result of the reeent purchases by. the: Shoshone Idians of
certain tracts of land within that area with tribal funds made avail-
able for the purpose by the act of 'July '7, i939, known as the Sho-
shone Judgment Act '(53 Stat. 1128; 25 U. S. C. secs. 571-577); con-'
fusion' exists as to where jurisdiction lies to control hunting and
fishing therein. ' While the Commission's request is' limited to the
status of the 6eded portion of the reservation, its orders have never-.
theless contained regulations governing' fishin~gyon, Bull Lake and
Ray Lake which are within the diminished portion of the reservation.

After the reservation area,. as., 'established by the treaty of July 3;
1868 (15 Stat. 673)., had been:diminished by. the act of March 3,
1905 (33' Stat. 1016), the Wyomingi Game and Fish Commission
appears also to have assumed "full control over big game on the
ceded lands"; I am' infornihd that- during! this whole period the
entire 'area" has been officially' closed under 'State 'regulations except
that open" seasons were authorized in 1935-36.' I am 'also informed
that' little' hunting was done by Indians on the ceded' lhdsi until
1939. Since then, however, there has been a slight increase in Indian
hunting activity.

1. I shall first deal with the simpler questions, which are; whether
the tribal councils. have authority to regulate hunting and' fishing
on the diminished portion of the reservation. I need say little to
demonstrate the -validity Iof., the general, proposition that Indians
may hunt and fish on their reservations without conforming to State
conservyation laws. Insofar as the Indians are concerned State' jurist

diction is excluded. It has been so decided by' State as well s
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Federal courts. StCie v. Cooney, 80 N.'W. 696. (Miun.); C(ohen v.
Gould', 225 N. W. 435' (Minn.)'; State v. Cloud, 228 . W. 611
(Minn.); State v. Johnson, 249 N. W. 284 (Wis.);Pioneer Pack'ing
Co.'v. Winslow, 294 Pac. 557, (Wash.); United States v. Sturb'eon,
Fed. Cas. 16413, 6 Sawy. 29 (D. C. ID. Nev.); In re Blackburd, 109
Fed. 139 (. C. W. P. Wis.) '; In re Lincoln, 129 Fed. 247 (D C.
N. D. Calif.); United States ex rel Lynn v. H'lamltbn, 233 Fed.
685 (D. C Wt . N. Y.). Indeed it has been said that the power
of the State to apply its conservation-laws to Iludians on an Indian
reservation is excluded by thb mere. fact that it is a reservation validly
created under Federal authority..; The treaty of. July 3,1868, *hich
created the' Wind River Reservation,: contained no express recogni-
tion of hunting or fishing rights, but no' such provision is necessary.
The' Indians retain such rights' by the very natura of te grant.
Such was the-implication in United States-v. Tinans, 198 U. S. 371,
381, where the Supreme Court comnented'that the- right of the
Indians to fish- was "not much less necessary to the! existence of
the Indians than the atmosphere they breathed."

However, in all the reported cases the precise question involved
has been the power of -the' State-to punish Indians fot :hunting or
fishing on their reservations, Ywhile the question now also presented
to me is the power of the Indian tribes to regulate hunting' and
fishing on the reservation by non-Indians However, this power too
would seem to be undoubted. It is only an exercise of the well-
established right of tribal sovereignty, as well as an exercise of the
power of dominion which any- owner has over his property. As
the coUrt pointed out in United States: v. Sturgeon, supra: "It is
plain that nothing of value to the-Indians will be left of their reserva-
tion if all the whites who chose may resort there to fish." The
court therefore held that white men who go upon the reservation
to fish do so "contrary to law." An Indian tribe has also an in-.
herent power to' exclude trespassers upon its lands (Buster -v. .Vright,
135 Fed.' 947 (C. C. A. 8, 1905); 1 Op. Atty. Gen. 465, 17 Op. Atty.
Gen. 134, 18. p. Atty. Gen. 34), as well as power to exclude non-'
members from the reservation, and by virtue of this power it may
impose license fees for the privilege of entering its domain, or-re-
maining- thereon. The tribal councils may therefore require that
nonmembers of the tribe, including resident landowners; shall secure
.reservation fishing permits and observe 'conservation -rules.

The penalties imposed for violation of the fishing regulations are
thei forfeiture of the permit, and the confiscation of the fishing
equipment-in the possession of the violator at the time. of his de
tection. The violator-:15also declated to be "subject to prosecution
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for trespass on Indian' lands.? The provision for forfeiture and
confiscation is. valid. James H. Hamilton v. United States, 42 Ct.
Cl. 282. The threat of prosecution for trespass must, however,,be
regarded as partly vain. There is no State statute, nor any. general
Federal statute' authorizing criminal prosecution for trespass on
Indian lands. 25 U. S. C. sec. 216 imposes a penalty only for
unfawful hunting on Indian lands.

2. It remains to be considered whether there are any special cir-
cumstances affecting the rights of the tribal councils to regulate
fishing in the waters .of Bull and Ray Lakes. I am informed that
Bull Lake was originally a natural lake entirely on tribal lands,
but it has been somewhat modified through the construction of a
dam at its lower end by the Bureau of Reclamation pursuant to
the act of March 14, 1940 (54 Stat. 49). This act, however, only
granted easements to the United States over tribal and allotted lands
of the Wind River Reservation for a dam site and reservoir purposes
i n connection with the development of the Riverton Reclamation.
project. Not only did this act not extinguish the Indian title, but
section 3 thereof expressly provided: "The easements herein granted
shall not interfere with the use'by the Indians of the Wind River
or Shoshone Indian Reservation of the lands herein dealt with and
the Waters of Bull Lake Creek and the reservoir insofar as the use
by the Indians shall not be inconsistent with the use of said lands
for reservoir purposes." This express reservation of existing rights

'confirms the conclusion that Indian control of the lake for fishing
purposes was not affected in any way. I am not informed, and
I have no reason to suppose that fishing activities will be "incon-
sistent 'with the use of said lands for reservoir purposes." At most
only the lower end of the lake has been modified by the Reclamation
project.

'3. I proceed to consider the special status of Ray Lake, which
should more properly be called Ray Lake Reservoir, since it is a
wholly artificial rather than a natural lake. Constructed by the
Indian Irrigation Service as an Indian irrigation project, it is now
part of the Wind River Irrigation project, and irrigates non-Indian
as well as; Indian lands. Although not a natural lake, a depression
existed-once at the site of the present Ray Lake Reservoir forming
pot holes which collected some water after the spring runoffs or
heavy storms but these shallow pools would soon dry, up. and never
contained any fish. Some time between 1910 and 1913 there was
built at the site of the present dam a small dike, -together with a
lateral from the Ray main canal, to supply water to the site. 'En-
largeient of this small original development was authorized in 1923
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and the work was completed in 1925. The Interior Department
Appropriation Act; 1923 (act of May -24, 1922, 42 Stat. 552, 580),
appropriated $10,000 for the acquisition of the necessary lands or
rights-of-way. The present Ray Lake Reservoir, which is entirely
within the reservation, covers an area of approximately 500 acres
when filled but the whole project embraces an area of about 700
acres. Of these, 380 acres were unallotted tribal lands withdrawn
as a reservoir reserve by departmental action on April 7, 1921; 21.4
acres, acquired with the funds appropriated, consisted of two parcels
of fee-patented land in non-Indian ownership;; the remaining acres
were Indian trust allotments similarly acquired from their Indian
owners. The whole project includes not only the lake or reservoir
bed but the dam and spillway, and there is a variable border around
the lake that is above the high water elevation. The dam andi control
works are located on one of the fee-patented tracts.; Other parts 
of the fee-patented lands are above the freeboard line of the reser-
voir at high water, and also do not therefore form part of the bed
of Ray Lake Reservoir.

Since Ray Lake was not in existence when the reservation was
created, the tribe can hardly assert an implied right of an aboriginal
character to fish in its waters. It is also true that the United States
has acquired title to a portion of the bed of the lake by* purchasing
the Indian trust allotments, and the two small parcels of. fee-patented
land, a few acres of which may form part of the bed of the lake
although this is not entirely clear from the submitted facts. Never-
theless, it is apparent from what was done that it must have been
the intention to dedicate all the lands constituting the Ray Lake
Reservoir project to Indian use,, and thus to restore them to reserva-
tion statuses

Ray Lake lies wholly within, the exterior boundaries of the
diminished portion of the reservation. The reason that a State may
not apply its conservation laws to Indians on Indian reservations
validly created under Federal authority 'is that the creation of such
a reservation is the 'plainest and most unmistakable manifestation
of the exclusive guardianship of the Federal-Government over the
Indians. It cannot therefore be readily assumed that the Federal
Government by undertaking irrigation work upon the reservation
-intended either to enlarge State jurisdiction in any way, or to inter-
fere with th6 normal exercise of tribal sovereignty. After all, Ray
Lake was constructed as an Indian irrigation project within the

I That an Indian reservation is merely land set apart for tribal use and occupancy, and
that no particular formalities need be observed in making such a disposition, see the dis-
cussion, iufra, in connection with the ceded lands.
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exterior boundaries of the reservation. In making the appropriation
for the project, Congress manifested no intention to interfere with
the jurisdictional statts guo. So far, as concerns the, tribal land, the
intention could not have been more than to acquire a, flowage ease-
ment. When the tribe was deprived of the agricultural use of tese
lands,, it must have been intended to confer. upon it th- oly -use to,
which the lands' might thereafter, be, put, and the new use was to
be deemed a substitute. Jfor the old. . As for the lands formerly in
private ownership, the, correspondence relating to--their acquisition
shows that when the project. was first, being considered the intention
was simply to. acquire a right-of-way over. these lands, and. the
titles were: acquired, only because they would have had no other
value. Thejfact that these lands were almost entirely Indian lands
over which the State had never acquired jurisdiction nakes it easier
to assume .that all of them were to be devoted'to Indian use. In

-the case of Bull Lake, the modification of which: was.authorized
many years later,. Congress did, it is true, expressly provide that
the rights of the Indians should not be affected2 but this provision
can most properly be deemed to have been made only out of an
abundance of caution.

- , This: conclusion is not invalidated by the fact that the lands abut-
ting pon the, lake bed are for the most part in non-IndianD private
ownership. Since Ray Lake is nota natural but' an artificial lake,
and the title to: the bed of the lake is not in the State, the abutting
non Indian proprietors cannot assert a right to fish in the lake waters.:
It may be that such proprietors can prevent access.to the lake by
others but this neither enlarges the right of the State, to regulate nor
diminishes the right of the tribes. Whoever does choose to fish in the
lake, whether an abutting proprietor a non-Indian outsider, or. a
member of the- tribes,, must abide by the regulations: adopted by, the
tribal councils.

4. There remains to be considered the more difficult question of the
asserted rights of the tribal coLncils to regulate hunting and fishing
on the ceded'lands.

a. At the time of the admission of the State of Wyoming into the
Union the lands comprising what have come to be known as the
"'diminished?'.and 'ceded' portions of the:Shoshone or Wind River
Reservation were held by the 'Indians& with all the rights which use.
and occupancy could 'give. By the treaty of July 2, 1863 (1$ Stat.'
685), the United States expressly' recognized the rights' of the Sho-

a Section 3 of the act of Maicb 14, 1940, si-pra:
3 As indicated above, the United States acquired by purchase all of the lands constituting

the bed of Ray Lake except the unallotted tribal lands
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shone to these lands. By the' treaty of July 3, 1868 '(15 Stat. '673),
however, it was agreed between the Shoshone Indians and the United
States that only the "district of country" definitely described therein
which included both' the "diminished" and "ceded" portions of the
present reservation, should be set apart for the absolute and undis-
turbed use and occupation of the Indians, and that the Indians
would make this reservation their permanent home.- But again on
March 3, 1905, after the admission of the State of Wyoming into: the
Union, Congress ratified the agreement with theIndians by which
they ceded a portion of their lands 'to the United States for disposition
in the nanner specified therein (33 Stat. 1016). There can be no
doubt that a trust was thereby impressed'upon the ceded lands, for
the agreement expressly provided that "the United States shall act
as trustee for said Indians to dispose of said' lands and to expend for
said Indians and pay over to' them the proceeds received from the
sale thereof only as received, as herein provided." See Ash Sheep Co.
v.: United States, 252 U. S. 159. In 1915, however, the sale of the ceded
lands was postponed indefinitely. O On September 27, 1918, moreover,
certain lands withim the ceded portion of the reservation were with-
drawn, from public entry under the provisions of section 3 of the act
of June 17,1902 (32 Stat. 388),.known as the Reclamation Act.;

0 Article IV of the treaty -expressly reserved to the Indians the right
"to hunt on theunoccupied lands of the United States so long as game
may be found thereon, and so long as peace subsists among the whites
and Indians on the borders of the hunting districts." So long as the
lands ceded under the act of March 3,19Q5, 'remained vacant, these,
too, might be regarded as "unoccupied lands." -But in 'Ward v. Race
Horse, 163 .U.S. 504, the Supreme Court of the United States held
that the right granted in Article IV of the treaty of July 3, 1868,
to hunt on' the unoccupied lands of the United States was by- its very
nature terminated by the admission of the State of Wyoming into the
Union upon an equality with all other States. It is necessary, how-.
ever, to consider whether the Indians retained hunting or fishing
rights on the ceded lands free from State regulation by virtue of the
trust character of the lands.

The' extent of State criminal jurisdiction over ceded Indian lands
held in trust by the United States has long been uncertain., The lead-
ing case on Indian cededlands, Ash Sheep Co. v. United States, supra,'
was not technically a criminal proceeding but a .suit under section
2117 of the Revised Statutes by which a penalty was imposed for
pasturing horses, mules, or cattle "on any land belonging to any.
Indian or Indian tribe." The court held that because they were ceded
in trust the lands remained "Indian lands" within the meaning of the
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statute, and that the Indians were entitled to the amount of the
penalty. The court reasoned that since; "any benefits which might be
derived from the use of the lands would belong to the beneficiaries
and not to the trustee," they "did not become 'Public lands' in the
sense of being subject to sale, or other disposition, under the general
land laws." (p. 166.) The court thus reaffirmed its earlier declara-
tions to the same efect in Minnesota v. Hitchcock, 185 U. S. 373, and
United States v. Mille Lao Band. of Chippeuwa Indians in the State of
Minnesota, 229 U. S. 498. See also 19 Op. Atty. Gen. 117. In con-
sequence of these decisions this Department has always held that
Indian lands ceded in trust are "Indian lands," in the sense that the
Indians have an equitable interest in the proceeds derived from their
disposition, and "public lands" in the sense that they are subject to
disposition under the public land laws although only in limited ways
and upon certain conditions. (56 I. D. 330.)

'In a nunber of -State cases involving the question of the power of
a State to apply its conservation laws to Indians on lands ceded by
them outright rather than in trust so that they were in no sense Indian
lands, the jurisdiction of the State has been upheld except when, as in
State v. Cloud, supra, the game violation was committed by the
Indian on an allotment held in trust for him by the United States
on the ceded; portion of the reservation. State v. Morrin, 117 N. W.
1006 (Wis.) ; People v. Chosa, 233 N. W. 205 (Mich. ); and State v.
La Barge, 291 N. W. 299 (Wis.). These decisions were based upon
the authority of such cases as United States v. Winans, 198 U. S. 371,
and Kennedy v. Becker, 241 U. S. 556, involving treaty rights to fish
on ceded lands. While these cases are distinguishable,4 they neces-
sarily assumed that a reserved treaty right to hunt or fish on non-
Indian land was a right of property rather than .of sovereignty. In
the Winans case, the court declared that the existence of the treaty
right did not "restrain the State unreasonably, if at all, in the regu-
lation of the right." In the recent case of Tulee v. State of Wash-
ington, 315 U. S. 681, while the court-denied the power of the State
to require Indians to obtain a State license before they could exercise
a reserved, treaty right of fishing on non-Indian lands, it pointed out
that "the 'treaty leaves the State with power to impose on Indians,
equally with others * * * restrictions of a purely regulatory nature
*I * *", 

' In the Winans case the interference with the treaty fishing right was by private persons
while in Kennedy v. Becker the cession was to Robert Morris, a private individual, rather
than to the United States. In both cases the court said that by virtue of the treaty the
Indians acquired an easement but that this was subject to State regulation.
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If the existence of a treaty right to hunt on non-Indian lands is
insufficient to manifest an exclusive interest in the United States, it
may well be asked whether there is any reason of policy for denying
State jurisdiction on lands ceded in trust under an agreement con-
taining no express reservation of hunting or fishing rights, but which
are nevertheless constituted "Indian" lands as a result of the agree-
ment. The fact that such lands are also: in a sense "public" lands
complicates the question. To avoid confusion of thought it will be
best to examine it in terms of the realities of the situation rather than
in terms of this Janus-faced concept.

When lands have been ceded by the Indians under an agreement
contemplating the sale of the lands to non-Indian settlers with the
proviso that the proceeds derived from the sale of the lands shall be
held for or paid to the Indians, it is apparent that the latter still have
certain property rights in the lands. They are the beneficial owners
of the lands, and to protect their rights a trust is impressed upon the
lands themselves. It would be difficult to deduce from such an agree-
ment, however, that they intended to reserve any rights of sovereignty
over such lands. Since the lands are to besold, they could'not intend
to make their homes upon them, nor to employ them as game pre-
serves to the exclusion of any white settlers. 'The right of occupancy,
as well as the title, would be in the Federal Government, for a trustee
has the right to possession as well as the legal title. If the Indians
intended to reserve any rights, which were not implied in the terms
of the trust itself, it would have been easy to set them forth in the
agreement.. Indeed,.in the case of the earlier land cessions, when the
Indians ceded their lands outright, they frequently made an express
reservation of the right to hunt or fish on the ceded lands. No such
express reservation, however, is to be found in the act of. March 3,
1905. I must, therefore, conclude that when the Indians agreed to
the sale of their lands they necessarily surrendered rights of sover-
eignty over them.

b. But it is still necessary to determine whether the United States
had any such interest in the ceded lands that the State was-barred
from exercising its police power over them. Although the tribal coun-7
cils no longer could regulate hunting and fishing on the ceded lands,
such a power, it might be argued, was vested in the Secretary of the
Interior as conservator of the public domain.'

There is no doubt, however, that the State can enforce its conserva-
'tion laws on public lands. The Federal Government, to be sure, if
necessary to protect its interests in such lands may disregard State
conservation laws but in the absence of an overriding Federal interest,
they remain applicable. Although it has been held that, under au-
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thority conferred by statute, Federal. administrative officers could
proceed to. exterminate deer committing depredations in a national
forest despite inhibitions of State conservation -laws, it is implicit
in this decision that the State conservation laws would normally have
governed (Hunt v. United States, 278 U. S. 96).' Federal jurisdiction
over game in a national forest was based on an express cession of
State jurisdiction in Chalk v. United States, 114 F. (2d) 207 (C. . A.
4, 1940).. As said by Mr. Justice Brandeis in Onaechevarria v.Idaho,
-246 U. S. 343, 346: -

*d * * The police power of the State extends*over the federal public domain,
at least when there is no legislation by Congress on the subject. * * 5

The crucial question in determining the applicability of State con-
servation laws to ceded Indian lands is whether the exercise of. this
jurisdiction will interfere with or embarrass the FederalYGovermnent
in the excution 'of the purpose for which it holds the lands. Even if
State jurisdiction over such lands be conceded, still it does not extend,
as the court said in Utah Power :& Light Co. v. United States, 243
U. S. 389, 404:

0 * * * to any matter that is not consistent with full power in the United

States to protect its lands, to control their use and to'prescribe in what manner
others may acquire rights in them.

-See also'Fort Leavenworth .R. Co. v. lowe, 114 U. S. 525; Arlington
Hotel Company v. Fant, 278 U. . 439;-Surplus' Trading Comipany'v.
Cook,;281 U. S. 647; James v. Dravo Contracting Co., 302 U. S. 134; 
Stewart &: Co. v. Sadrakula, 309 U. S. 94. The general rule was spe-
cifically: applied to an Indian reservation in the Surplus Tradin g
6&uipany case.
I fail to perceive, however,' any overriding Federal interest which

would-justify regulation by the Secretary of the Interior of hunting
and fishing on the ceded lands. Such lands, to be- sure, are' "public
lands" in a qualified sense, but this qualification extends only' to the'
manner of disposition of the ceded lands and the payment of the
proceeds' derived' from their sale. Since the Indians in ceding their
lands for disposition to' white settlers terminated the sovereignty of
tl-e tribe over thein, and the Federal Government in acquiring title
to the lands acquired only such jurisdiction as would enable it to dis-
charge-the terms of the trust, I must conclude that the' police power
of the State attached to the ceded lands at the moment of cession' As
~ conservator of the public domain, the Secretary of the Interior could

See also H. R. Fields, "Jurisdiction Over Nationally Owned Areas and National Parks,"
24 Calif. L. Rev. 573-79; F. W. Laurent, 'Federal Areas within Exterior Boundaries of
States,"' 17 Tenn. L. Rev. 328-54; M. N. Orfield, "Extent of Federal Jurisdiction Over
Wildlife," 16 Nebr. L. Bul. 164-71. ...
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not: interfere with' the- exercise of the State police power, and there
was nothing in the natur6 of the cession which required that'the
-Secretary should have any greater power over the ceded lands than
he could exercise over phblic lands in general. -

This conclusion is in' no way modified by the fact that when ad-
mitted into the Union the State of Wyoming by accepting the Ena-
bling Act disclaimed "'all right and title * * * to all lahds lying
within said limits owned or. held by any ndian or, Indian. tribes,"
and promised that until the title to such lands had been extinguished
by the United States,. they. should remain "subject to the disposition
of the United, States'? and "under the absolute jurisdiction and con-
trol of the Congress of the United States." This language ffurnishes
no sure guide td the power of, the State over the- 'eded lands. The
exercise f' the police. power of a State does not depend on "title"
any more than the jurisdiction of the United States depends upon
title (United States v. Thomnas, i5i U. S.'577), but rests upon the
sovereignty of the State. There would, moreover; also be the ques-
tion whether ceded lands may -be said to be "owned or held by any
Indian, or Indian tribes" since the legal title' at least is in the United
States. Wyoming also has a- general statute authorizing the United
States to acquire lands in the State "by purchase, condemnation' or
otherwise" for governmental purposes 'and ceding jurisdictioi toothe
United States over thelands thus' acquired but it is doubtful,' par-
ticularly in view of the rule that such cessions' 'of jurisdiction 'by
a State are to be:0 strictly construed,6 that the statute would be held
applicable to Indian 'lands ceded to the United States in trust. In
the 'Sim Cos. case an almost identical statute was held inapplicable
to a' withdrawal- of public lands. in connection with the Boulder
Canyon project.

i must add, however, one qualificatipn to the conclusion that the
State may regulate hunting and fishing on the ceded lands. The
decision in Ash Sheep Co. v. United States, supra, requires that in
the absence-of any congressional direction to the contrary all proceeds
of ceded' lands go to the Indians who ceded the lands. In this case
this rule was even applied to a' cash penalty which was, of course,:
not mentioned expressly in the act of cession as ai possible 'source
of income. I think that it is: in' accord with the spirit as well as
the letter of this rule that the State should not be permitted to make
its conservation' program a means of obtaining revenue from! the
ceded lands. .An intention to do so need not be implied, however,

6 Six Cas. v. De Vnney, 2 F. Supp. 693 (D. C. D. Nev.); State v. Menrdez, 61 P. (2d) 300
(Nev.) ;'flley County V. Thomas, 97 P.. (2d). 343 (Mont.).
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from the mere fact that the State requires the payment of fees in
issuing licenses to hunt or fish ol the ceded lands. The collection
of such license fee may be justified if it is necessary to finance a
conservation program and if it does not go beyond what is reasonably
necessary for this purpose. The distinction between a license as
an incident of regulation and a license as a means of obtaining
revenue had long been familiar in cases involving the power of a
State to exert its police power in the realm of interstate commerce,
and was expressly recognized in the opinion in the Tulkee case.

;5. There are, however, special circumstances applicable to the
Wind River Reservation that will complicate the problem of juris-
diction over hunting and fishing upon the ceded lands. Congress
in 1939 enacted the Shoshone Judgment Act already mentioned. The
act set aside $1,000,000- of the fund resulting from the judgment in
U. S. v. Shoshone Tribe, 304 U. S. 111, for the acquisition of lands
in the ceded as well as the diminished portion of the reservation
Land-use, districts were to be' established in both portions of the
reservation, and the Secretary of the Interior was authorized under
such rules and regulations as he might prescribe "to effect the con-
solidation of Indian and privately owned lands within said districts"
through a landI acquisition program. Title to all lands so acquired
was to be taken by the United States in trust for the Shoshone and
Arapahoe Tribes of Indians of the Wind River Reservation. The
statute further directed the Secretary of the Interior "to restore to
tribal ownership all undisposed-of surplus or ceded lands within the
land use districts which are not at present under lease or permit to
non-Indians; and, further, to restore to tribal ownership the balance
of said lands progressively as and when the non-Indian owned lands
within a given land use district are acquired by the Government for
Indian use."

Although the Shoshone Judgment Act did not, in any technical
sense, repeal the act of March 3, 1905, it arrested the process of
alienating the ceded lands. The sale of the lands under this act of
cession had already been indefinitely postponed by the departmental
action of 1915. Moreover, unlike section 3 of the Indian Reorganiza-
tion Act of June 18, 1934 (48 Stat. 984, 25 U. S. C. se c 463(a)),
which only authorized the Secretary of the Interior to restore to
tribal ownership the remaining surplus lands of any Indian reserva-
tion "if he shall find it to be in the public interest," section 5 of the
Shoshone Judgment Act contained an express directive requiring
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- - the restoration of the vacaht ceded lands. The program of reacqui- -

sition and restoration has already been fulfilled in large measure. 7

So far as concerns the lands already restored to tribal ownership
under the Shoshole Judgment Act, the jurisdiction of the tribal
councils must be deemed to be the same as over other tribal lands
0 V within the exterior boundaries of the diminished portion of the
reservation, and they miay-therefore regulate hunting and fishing on
the restored lands. There would seem' to be no basis for distinguish-
ing between such lands and lands which have been formally
designated as "reservations" by Executive order, treaty, or act of
Congress. An Indian reservation is simply a part of the public
domain set apart by proper authority for use and occupation by a
group of Indians. Forty-three Cases Cognac Brandy, 14 Fed. 539
(C. C. D. Minn.).. The United States holds the title, and the right
of use and occupancy is in the Indians. This is precisely the state of
the title under the Shoshone Judgment Act, since it provides that
title is to be taken by the United States in trust for the Indians. It
is true that the Shoshone Judgment Act does not expressly provide
for the formal incorporation of the restored lands in the reservation,
but no particular form of words is necessary -to create a reservation.
"It is enough that from what has been done there results a certain
defined tract appropriated to- certain purposes." Minnesota v. Hitch-
cock, 185 U. S. 373, 390. See also Spalding v. Chandler, 160 U. S.
394; Northern Pacific Railway ompany v. Wismer, 246. U. S. 283;
United States v. Payne, 8 Fed. 883 -(D. C. W. D. Ark.). In the
Wismer case the court rbcognized as a reservation a tract of land
that had been set aside for Indian occupancy by the Commissioner
of Indian Affairs with the tacit approval only of the Secretary of
the Interior ratherthan by an Executive order of the President. In
the recent case of United States v. McGowan, 302 U. S. 535, the court
applied the Federal Indian liquor laws to the Reno Indian Colony
located on lands purchased by the United States in order to settle the
Indians upon them. The court held that it was immaterial that
these lands were not designated as a "reservation."

These cases establish that there is no peculiar virtue in the- word
"reservation," and that there is no magic formula nor special ceret

mony by which a reservation must be conjured into existence. It

By the act of March 3, 1905, the Shoshone Indians ceded to the United States in trust
1,438,633 acres of; land. Of the vacant ceded land 226,019.64 acres have already been
restored to tribal ownership. Another order to restore an additional 7,500 acres is pend--
ing. Other tracts aggregating 63,503.49 acres have been repurchased, and 8,650 acres are
under purchase contract; 345,760 acres have been withdrawn for reclamation purposes.
and are therefore no longer subject to private alienation. Before the purchase program
began only 196,360 acres had been alienated,.
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is no more necessary to deposit a piece of parchment in the, archives
than to smoke a pipe of peace. To be sure, these cases do not estab-
lish that a reservation: must necessarily be deemed to be created
whenever the United States takes title to land in trust; for Indians,
or. for. their benefit. If the United States were to purchase isolated
tracts for individual Indians, or a tract for a group of Indians who
no longer maintained tribal relations, or were not subjected to-the
supervisory authority and guardianship of the United States, there
might be no basis for contending.that such lands constituted a reser-
vation. Such is the purport of the decision in the, case of State v.

* . - -Shepard, 300 N. W. 905 (Wis.), in which the State Supreme Court
held that. various. noncontiguous tracts, purchased for the Potta-
watomie Indians by the United States, were 'not reservation lands
and that, therefore, a tribal Indian could be arrested for violating
the conservation laws of the State. The Court' distinguished. the
2J:c6owan case on the ground- that these Indians were not subject
to the. supervision of the UnitedStates. Assuming the validity of

- R . this distinction, -the case is entirely in harmony with the current- of -
authority.

*: When,6however, looking to what has been done, it can be perceived
that. lands have been set apart for Indiantribal use and occupancy,
and that the Indians for whom the lands have been' acquired are- to
come or to remain under the superintendence of the United States,
such lands are, not distinguishable from any other reservation lands.
Certainly this is true of the lands acquired for the Shoshone Indians.
The moneys with which they were to be purchased were appropriated
by way of compensation to the Indians for the wrong they had suf- 
'fered when -their tribal use and occupancy had been disturbed 'By
directing that the lands were to be restored to "tribal ownership"
Congress indicated that they were to- be open to tribal use and occu-
pancy. By providing-for the consolidation-of Indian lands in both
the diminished and ceded portion of the reservation,- Congress plainly
indicated its intention of creating a solid reservation tract.. A .reser-
vation so designed would, indeed, be superior'to the checkerboarded
reservations of other Indian tribes.. Thus would needed- lands be
provided for the Shoshone Indians at the same time that the integrity
of tribal life was restored. That such was the; whole objective of.
the program appears clearly from the testimony of various repre-
sentatives of the Indian Office before the Committee on Public Lands.
(Hearings, 77th Cong., Ist sess., pursuant to S. Res. 241, pp. 602 fH.)
'I can find no act of Congress, moreover, which is inconsistent

with tiese general principles.. Indeed, the act of February 14, 923
(42' Stat. 1246, 25 U. S. C. sec. 335), provides that the provisions
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of the, General Allotment Act, as amended, "are extended to all lanjs
heretofore purchased or ,which may be purchased by au thority ,of
Congress for the. use or benefit of any individual Indian. or band
or tribe of Indians.", The Supreme Court has delared that the
reference to Executive: order reservations contained in, section 1 of
theGeneral Allotment Act shouldbe taken to confirm by implication
the practice of establishing reservations by. Executive order. In
re Wilson, 140 U.. .S. 575.; United States v. Midwest Oil, o~rnpany,
236 U. S. 459;; Jiason, v. Uiited States, 2601:. . 545. It may there-'
fore be aigued thatjby extending the provisions.of the General Allot-
ment Act to. purchased, lands the creation of reservations by purchase
was sa ctioned, at least when the purchase was specifically. author-
ized by act of Congress. .In any event, it could not be contended that,
by subjecting purchased lands to the provisions of tie General -Allot-
ment 'Act, Congress made tle formal proclamation of a reservation,
a- sznequa. non of reservation-status.

It -is. true thatitis. provided by section 4 of the act. of March 3j
1927. -(44 Stat.- 1347, 25 U. S. C. sec., 398d)., that "changes in the
boundaries of reservations created by Execut -order, proclamation,
or. otherwise for the use and occupation of Indians, shallnot. be made-
except by Act of Congress.:,' but any change in the boundaries' of
the Shoshone Reservation will, result in this case, from an act of
Congress, namely. the Shoshone Judgment. Act itself,. I see no
reason ,for assuming that .the act of March 3, 1927, contemlated
that, any clange in Xthe boundaries of a reservation must jbe expressly
authorized by, an act, declaring pro niodo et forma that the change
may be made,.and describing the new- boundaries. by metes and
bounds. Congess must be deemed to. have been aware of the doqtrine
that nio special form or ceremony was necessary to.create.a reserva-
tion. . ' -

Finally,, I think that no, unfavorable implication is. to be,. drawn
from,:the fact that section T7 >of the Indian Reorganization Act (48
StatL 984, 986, .25 U. S. C. se. 467) giyes the Secretary of the Interior
express authority to proclaim new Indian reservations. on lands
acquired pursuant to the provisions' of' the act, while the Shoshone
Judgment .Act contains no such formal provision. The Indian. Re-
organization Act was designed -to apply to every type of reservation,
wherever located, and whether..tne lands purchased.were within or
without existing reservations. It was, no doubt, thought desirable
that ihereshould'bee'ress authority for the incorporation of pur-
chased-lands which conceivably in some cases might not be contiguous
to. existing, reservation lands. In. any event a provision 1or formal
incorporation in one case-does not necessarily.rule out the possibility 
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of informal incorporation in another. Moreover, in view of the
uncertainty regarding the status of ceded lands which is apparent
from the very request for this opinion, it may have been assumed
that such lands were a part of the reservation over which the tribe
was entitled to maintain jurisdiction, and that therefore no formal
reincorporation would be necessary.8

I must finally point out also that to some extent the question
whether the restored lands are to be deemed part of the reservation
is academic in the circumstances of the present case. If the tribal
councils have no rights of sovereignty over the restored lands, they
have the right of dominion always possessed by a landowner. By
virtue of this dominion they can exclude nonmembers of the tribe
from hunting or fishing on the restored lands, or may-permit such
activities upon prescribed conditions. The tribal councils by a reso-
lution adopted April 9, 1941, have indeed expressly' required that
nonmembers of the tribe to whom tribal' fishing permits are issued
shall also obtain proper State licenses.; However, it is true that if
the tribal councils do not possess rights of sovereignty, members of'
the tribes would also be obliged to comply with the State conserva-
tion regulations in addition to their own.

G 6. I have been asked to pass on a subsidiary question whether sec-
; tion 216, 25 U. S. 'C., would be violated by 'any non-Indian who
hunted without proper authorization upon the restored lands. This
section subjects to a penalty "Every person, other than an Indian,

* *who, within the limits of any tribe with whom the United States'has
existing treaties, hunts, or traps, or takes and destroys any peltries
or game, except for subsistence in the Indian country * *
From what I have already said concerning the incorporation of the
restored lands in the reservation, it follows that any hunting within :
the prohibition of the statute would be within the "limits" of the
tribe. The condition of the statute that it shall apply only to lands
of tribes "'with whom the United States has existing treaties" is
satisfied by the treaties of the United States with the Shoshone
Indians made July 2, 1863, and July 3, 1868. If it is necessary under
the statute that the treaties be of a kind which in effect guarantee.

'My conclusion males it unnecessary to consider the possibility that the ceded lands
never ceased to be part of the reservation, despite the fact that the police power of the
State attached to such lands, so that for this.reason alone no reincorporation is necessary.
It may in this connection be noted that the Supreme Court has declared in general terms
that allotment in severalty does not have the effect of withdrawing the land from a
reservation and that it remains a part thereofuntil Congress has excluded it (United
States v. Celestine, 215 U. S. 278, 284), although it did not pass on the precise question
whether the issuance of a patent in fee would'have this effect. In fact a reservation is
not a grant and has nothing to do with title (Alaska Paciftc Fisheries v. United States,
248 U. S. 78, 88). Lands ceded'in trust can hardly be regarded as in a worse-position
than lands patented in fee,



331] HUNTING AND Fr-ISHING, WIND RIVER RESERVATION 347
February 12, 1943

the tribe against trespass, this condition, too, is met by the treaty'
of July 3, 1868, which provided for "the absolute and undisturbed
use and occupation" of the country described therein by the Shoshone
Indians, and forbade all other persons to "pass over, settle upon, or
reside in" this territory. It is true that the treaties were with the
Shoshone and not the Arapahoe Indians, but the interests of the
tribes in the lands of the reservation are undivided, and hence the
statute would apply to the reservation as a whole.

It would seem also that the prohibition of the statute is not abso-
lute and that the tribal councils may authorize hunting on their
lands. The statute was for the protection of the Indians, and cannot
therefore be violated with their consent (Cook v. Hudson, 103 P.
.(2d) 137, 148 (Mont.)). This same opinion holds that statutes of
the type of section 216, 25 U. S. C., "are directory in form and not*
mandatory," and that consequently: "Whether any action be taken
or not appears to be at the discretion of those upon whom the duty
is imposed to protect Indian rights from invasion." The statute.
may therefore be invoked when necessary and desirable as a penalty
against those who hunt without proper authority upon the restored
lands. But this would. mean that the statute could be invoked only
against persons who hunted without first obtaining a permit or
license. I do not think that the statute could be made into a mecha-
nism of enforcing violations of particular conservation regulations,
since it plainly was designed to punish trespass and not to implement
conservation regulations.. (Cf. United States v. Hunter, 21 Fed. 615
(C. C. E. D. Mo.).) -

7. In view of the conclusion that the tribal councils are without
power to regulate hunting or fishing on the ceded lands which have
not been: restored to tribal ownership, it must follow that Ocean
Lake on the ceded portion of the reservation .is also subject to the
jurisdiction of the State, and it is unnecessary to consider the special
circumstances that as presently constituted it is an artificial lake
constructed partly on fee-patented lands, and located entirely within
an area withdrawn for reclamation purposes under the Reclamation
Act. It- is clear that the reclamation withdrawal in no way enlarges
the power of the United States, for lands withdrawn for reclamation
purposes have always been held to be subject to the. police power of
the States to-the same extent as all other public lands. It is apparent,
too, that under existing law State jurisdiction over Ocean Lake'
must continue in view of the provision of section 5 of the Shoshone
Judgment Act prohibiting the restoration to tribal ownership "of
any, lands within any reclamation project." I am not informed
whether Ocean Lake is completely surrounded by a solid belt of,
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restored lands, and so there is no need to determine whether the tribal
oiuncils would- be in a position to eercise any indirect degree f

control over fishing in Ocean Lake by denying access to the- lake
shores. '

8. Thus the jurisdiction of the tribal councils; and the State of
Wyoming conservation authorities over the ceded portion of the
reservation will be of a mixed character, with each having'jurisdictibn
over'a part 'of the lands involved. Inconveniences may, however,
readily be avoided tv cooperative agreement. I note that'the State
conservation- authorities are expressly authoriz'ed to "enter into' co-
operative' agreements' with Federal'agencies * * *-and land-
owners for the'development'of State control of wildlife management
and demonstrations proj'ects." (1931 Wyo. Stats., 194'0 Supp.', Title
49, 'sec. 11; subsec. (i).) The tribal icounils'have, of course, a
corresponding power to undertake cooperative action.

To summarizeIJ am of the opinion:
(1) 'That the tribal 'councils may reg'ulate hinting and fishing on

the diminished portion of the reservation'by Indians as well as non:
Indians, and in' 'particular' that they may regulate fishing on Bull
and Ray ;ILakes on th'e"diminished portion of'the reservation.'

(2) That the State ma y'regulate'hunting andfishing on the ceded
portion of the reservation, including fishing in Ocean Lake, except
as to 'such ceded areas as may be restored -to 'tribal ownership pur-
suant-to the provisions'of the Shoshone Judgiennt Act on Whichithe
tribal councils may regulate hunting and fishing.'

(3) That the requirement of State-licenses to hunt, or fish on the
ceded portion of the reservation may not, however, be' made' a means
of raising revenue.

(4) That section 216, 25 U. S. C., is applicable'to the'restored lands
but that it may be invoked only against non-Indians who huint upon
the lands' without a license. -
"Approed: i .-

OSCAR L. CHAPMAN,

: -S : AssistaiitSecretary. >2 :.0t- -D7 -i; t.2 t .

LIABILITY OF THE GOVERNKENT OF THE UNITED. STATES FOR
.TAXES ON INCOME FROM PROPERTIES IN THE VIRGIN ISLANDS.

Opinion, February 17, 1948

VIRGIN ISLANDS COMPANY-COMPANY REQtJITED TO PAY TAXES WHIC A PRI-
VATE CORPORATION SIMILARLY SITUAPED DWOULD BE REQUIRED TO PAY--SIMI-
LAR PAYMENiS TO BE MADE WIH': RESPECT TO ANY PROPERTY OWNED BY
THE:GOYERNMENT OF THE UNITED STATES IN THE VIRGIN ISLANDS-APPLI-
-CATION OF SECTION 306 OF THE LANHAM ACT. -
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The, Government of the. United States, through the F ederal Works Adminis-
trator, has .acquired, under the Lanham Act,, fee title to the power plant
and transmission lines and a leasehold interest in the docks and appur-
tenant facilities, At Charlotte Amalie, St. Thomas, Virgin Islands.: These
properties are operated, -maintained and managed by The Virgin:Islands
C,:,:Qompany as agent for. the, Federal. Works Administrator., Under section
5 of the act of May 26, 1936 (49 Stat. 1372, 48 U. S. C. -sec. 1401(d)), The
Virgin Islands Company is required to pay into the municipal treasuries
''of the Virgin Islands- 'ambunts equal to the amounts of any taxes of
'general application which a private corporation similarly'situafed Would

;,be required to pay-: The act further requires the 'payment of taxes on
a.ayproperty.owned by the United States in, the Virgin] Islands, which is
used for ordinary business or commercial purposes Theincome derived
from any property. so used is to be made available for making such pay-
ments. This obligation is not inconsistent with section 306 of the Lanhiam

.Act which relates only to payments in. lieu of real property taxes: -

GAknNEk, Solicitor: -

'Unider the Lanham Act, as amended (act of October 1l,19Q.4.54
fStat. 1125; act of June 28, 1941, 55 Stat. 361), the United States,
acting through the Federal Works. Administrat r,-has acquired fee
title to the power plant and transmission lines and a leasehold interest
,in- the: docks and appuirteliait facilities, atCiharlotte Amalie, St.
Thomas, Virgin Islands. These properties are being operated, main-
tained ndmanagedby The'Virgin Islands-Company as agentfor the
Federal Worhs Administrator, under an arrangement whereby the
Company derives ,no: profit. from its services- but is merely reimbursed
for costs .and expenses incurred.. You [Drector Division of Terri-
tories and Island Possessions] have requested my views as to 'whet1er,
under the provisions of section 5 of the act of May 26i,1936 (49.1Stat.
13.72, 48 U. . C sec.. 1491d) the Municipality of .t. Thomas andSt.
.Qohn,,: Yirgin.jIslands, is entitled to receive an amount. equal t, the
Federal taxf on the income accruing, ,from the operatioun of these,
properties. -, : -

i Section-Sf-thejtct of May 26, 1936, suprapTovides: - ,

The Virgin Islands Company shal pay annually into the municipal treasuries
of the.Virgin Islands in lieu.,of taxes an amount equal to the Amount of taxes
which ,would be~payabfle on the real propertyin the Virgin Islands owned by
the, United. States and in the possession of the Virgin Islands Company, if
such real, property were in private ownership and;,taxable,, but the Valuation
placed upon such property for taxation purposes ,by the local taxing author-
ities shall:.be reduced to a reasonable amount by the Secretary, of the Interior
if, After investigation, he finds that such valuation is excessive and unreason-
able: The Virgin Islands. Company shall also pay ,into the-municipal treasuries
of the Vilgin Island3 amounts equal to the amounts of, any taxes of general
application which, a private corporation, similarly situated would be required
to pay into the said teasuries. Similar payments shall be made with respect
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to any property owned by the United States in the Virgin Islands which is
used for ordinary business or commercial purposes, and the income derived
from any property so used shall be available for making such payments.

The first sentence of that section has no bearing on the question
propounded since it relates only to payments in lieu of real property
taxes. Under the second sentence, however, The Virgin Islands Com-
pany is directed to pay into the municipal'treasuries of the Virgin
Islands "amounts equal to the amounts of any taxes of general appli-
cation which a private corporation similarly situated would be re-
quired to pay." And under the third sentence, a similar obligation
is created "with respect to any property owned by the United States-
in the Virgin Islands which is used for ordinary business or com-
imercial purposes."

The Federal income tax law is applicable in the Virgin Islands
(act of July 12, 1921, 42 Stat. 123, 48 U.'S. C. sec. 1397). But, since

* ; 0 The Virgin Islands Company is to receive no compensation' (net in-
come) for its services in connection with the operation of the St.

- 'Thomas properties, obviously no income tax' will be payable to the
Municipality of St. Thomas And St. John by the Company on its own
behalf. It is my understanding, however, that the properties are be-
ing operated at a profit, which presumably is being credited to the
Federal Works Agency.. Accordingly, under the last sentence of sec-
tion 5 of the act of May 26,:1936, the payment of income taxes, in an
amount equal to the tax which would be payable by a private corpora-
tion on such net earnings, is required to be made to the municipality
by the Federal Works Agency and is a proper charge against the
income from the project.

There remains for consideration, however, the question whether
that provision of the act of May-26, 1936, which applies to all Federal
p properties in the Virgin Islands used for ordinary business or com-
mercialpurposes, is repealed or superseded by section 306 of the'an-

* 'ham- Act, as amended, in so far as properties acquired under the
Lanham Act are concerned. Section 306 of the Lanham: Act, as

tAmended, provides:
The Administrator may enter into any agreements to pay annual sums in

lieu of tares to any State or political subdivision thereof, with respect to any
real property acquired and held by him under this Act, including improve-
ments thereon. The. amount so paid- for any year upon any such property
shall not exceed the'taxes that would be paid to the state or subdivision, as
the case may be, upon such property if it were not exempt from taxation

That section contains no reference to section 5 of the act of May
26,1936. Therefore, a conclusion that the broad mandate contained
in the last sentence of section 5 of the act of May 26, 1936, is super- 
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seded by the limited authority conferred by section 306 of the Lanham
Act must be based upon implication only. "Repeals by implication,
however, are not favored by the courts; and such repeals will not be
recognized unless the intent to' repeal is clear, or the provisions of the
two statutes are wholly incompatible."' 39 Op. Atty. Gen. 50, 55. See,
also, Posadas v. National. City Bank, 296 U. S. 497, 503.

I have been unable to find in the legislative history of the Lanham
Act any indication that Congress intended to repeal or supersede the
last sentence of section 5 of the act of May 26, 1936, with respect to
projects undertaken in the Virgin Islands. Nor are the two provi-
sions wholly inconsistent with each other.

The last sentence of section 5 relates to payments equal to any taxes'
of general application which a private corporation similarly situated
would be required to pay. Section 306, however, is much narrower
'in scope and relates only to payments in lieu of real property taxes.
In so far as the two provisions cover the same subject matter, they
would appear to be somewhat inconsistent in that the former is man-
datory w'hereas the latter is discretionary. But to the extent that the
last sentence of section 5 of the act of 'May 26, 1936, requires payments
in lieu of taxes, other than and in addition to real property taxes,.
.there is no conflict or inconsistency with section 306 of the Lanham
Act. Accordingly, "both statutes 'may well subsist together', the later
statute superseding the earlier one only to the extent of its applica-
tion." 39 Op. Atty. Gen. 102, 105.

I conclude, therefore, that, under the last sentence of section 5 of
the act of May 26, 1936, the payment of an amount equal to the amount
of income taxes which would be payable by a private corporation is
required to be made by the Federal Works Agency to the Municipality
of St.; Thomas and St. John with respect to the net earnings derived
from 'the operation of the St. Thomas properties.

THE POWER OF THE NAVAJO TRIBE TO LEASE TRIBAL LAND
TO THE GOVERNMENT FOR A HELIUM PLANT

Opinion, February 19, 194 

INDIAN LANDS-BUREAU oF MINEs-HFLI,;M.

The fee simple title to the land is in the United States with the right of
use' and occupancy in the Navajo Tribe of Indians. The United States
may enter into a lease with the Navajo Tribe with the consent of the
-tribe and the approval of the Secretary. While the act of June 30, 1834'
(4 Stat. 729), prohibits the sale or lease of lands by Indian tribes or
nations, the prohibition does not extend to the sovereign. The Bureau
of Mines is authorized to erect permanent improvements on leased lands,
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pursuant to the act of September 1, 1937 (50 Stat. 885). The opinion
of the Attorney General asto the.validity of title:pursuant to Rev. Stat.
355; as amended, is unnecessary.

GARDNER, Solicitor:

Reference' is mad6to' the informal request of Mr. R. A. Cattell,
Chief, Petroleu•' and Natural. Gas Division, for an opinion as to
whether the Bureau of Mines may expend public funds for the con-
struction of a helium plant on lands leased from the Navajo Indian

Tribe within the Navajo 0Reservation in New Mexico for the purpose
f processing helium from natural gas. The. plant is to be constructed

on a part of the reservation not coverfdby an oil or gas lease owned
by the United States.

The treaty -with the Inavajo Tribe of Igdians, approved June 1,
1868 (15 Stat. 667), setaside certain designated lands in New Mexiqo
and Arizona for the use and occupancy, of theNavajo Indians., The
United, States, under. the treaty, retained the fee title to thei lands,
subject. to the, right of the use and occupancy thereof by the .Navajo
Indians,. The land under consideration, is, within. the' reservation as
established by the treaty of June; 1, 1868.

The act of September1, 1937 (50 Stat. 885,-:50 U. S.. C. sec. 161),
authorizes the Secretary- of the. Interior, for thei purpose, of conserv
ing, producing, and selling helium gas:

T dcquire by purchase, lease, or condemnatioh, lands or interests therein
or options thereon, including but not limited to sites, rights-of-way, and' oil
orj gas leases containing obligations to. pay rental in advance .or. damages
arising out of the use and operation of such properties;

- .. . . * - . :

'Tconstruct or acquire plants, wells,- pipe linesj "comprissor stations,' camp
bLildings, -and other facilities, for the production, storage, repurificationtrans-
portation, and sale of helium and helium-bearing gas;t *

The 1943 Interior Department Appropriation Act (Act of July
2, 1942, 56 Stat. 506), contains an appropriation for the acquirement
by+~ purchase,' lease or: conde nation ofX lands or i'nterests' ftherein. 

The question whether the Secretary is legally' authorized to lease
from the Navajo Tribe sufficient land for a plant. site for such length
of time as the United States shall operate the plant, must be consi&
erea: (a) fro ym tthestandpoint of the lessee and (b) from the. stand-
point. of the lessor. From the standpoint of the lessee,. it is sufficient
that the.act of September 1, 1937, supra,:authorizes theacquisition of
a leasehold ifiterest. ~ Such interest :is sufficient to permit the con-
templated use of the land for a plant site. Memorandun of ' Novem-
ber, 18, 1939 from the Afttorney General to thie Asistant Attorney
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General, Lands Division, Department of Justice; See also 28 Op.
Atty. Gen. 414.

From the standpoint of the lessor, the problem derives from the
fact that there is no -general legislation authorizing leases of tribal
lands for purposes other than farming, grazing and mining. Tribal
lands have been actually utilized under permits or under tribal leases
of doubtful validity, for many other purposes, such as tradng posts,
power sites, summer cottages, and ordinary commercial development.
Cohen, Handboole of Federal Indian l aw, page 329. Existing de-
partmental regula tions (25 CFR 171,12) purport to authorize the-

* lease of tribal lands for farming grazing or business purposes for
stated periods or through permits revocable in the discretion of the
Commissioner of IndianAffairs.

The act- of June 30, 1834 (4 Stat. 729, 25 U. S. C. sec. 177), reads
as follows
i No purchase, grant, lease, or other -conveyance of -lands, or of any title or

claim thereto, from any Indian nation or tribe of Indians, shall be of any
* 0 validity in law or equity, unless the same he made by treaty or convention

: entered into pursuant to the Constitution.

While this statute would, on its face, prohibit a lease of tribal land
even to an agency with general statutory power to acquire leasehold
interests, consideratien'must be given to the rule that if a statute
prohibits the doing of a ertain thing and no specific mention of the
United State's is contained in the statute, the prohibition does not
(with exceptions not here Pertiheht)' extend to the sovereign. 26 0p.
Atty. Gen. 415, 417 U ted States v. California, 297 U. S. 175, 176
(1936). 0 

In an unreported opinion dated February 7, 1b35, the Attorney
General interpreted the Indian Reorganization Act of June 18, 1934
(48 Stat. 984), with particular reference to the status of the title
to restricted lands being conveyed by individual Indians to the United
States for' various school purose's, including the erection of day
school buildings for use of the Indian Service. The question whether
the restrictions against alienation' of the land would apply to the
United States after it acquired title was considered in connection
with the provisions of section 4 of the act of June 18, 1934, supra.
The Attorney General held that:

To hold that a sale of restricted Indian lands to the United' States, needed
by the Government for the purpose of carrying out its policy of promoting the
educational 'advancement of the Indians is- within the ban of the statute, would,
to that extent, abrogate that policy. It is a familiar rule that a general statute
which takes away or limits any right, title or interest does not bind the sov-
ereign unless the sovereign is expressly named therein' (United States v. IKnight.
14 Pet. 301, '315; Dollar Savings Bank v. United States,-19 -Wall. 227, 239).
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The right of- the Secretary of the Interior to grant permission to
the Presbytery of North Arizona to pecupy a certain designated tract
of land within the Navajo Treaty Reservation for religious mission
purposes was presented to the Attorney General in 1921 (32 Op.
Atty. Gen. 586). The Attorney General held that since the United
States is the guardian and protector of the Indians, the Secretary
has discretionary power to grant the use of the land to the church on
the theory that it would be spiritually beneficial to the Indians. The
construction of the helium plant on reservation lands will be a direct
pecuniary benefit to the Navajo Tribe% because the tribe will receive
royalty from the helium processed in the plant that otherwise would
not enure to their benefit. Therefore, the Secretary may in his dis-
-cretion approve the lease in question.

It is my opinion that should the Navajo Tribal Council authorize
a lease to the Government of certain designated land within the res-
ervation for a helium plant site for so long as it is needed in connec-
tion with the processing of helium, and a lease be executed by the
proper officers on behalf of the Navajo Tribe, and the Secretary-ap-
prove the lease, the United States would hold a valid lease to the
reservation land. The United States is authorized to pay a reasonable
rental for the land in accordance* with the, provisions of the act of
September 1, 1937, supra, and of the 1943 Interior Department Ap-
propriation Act, supra.

In my opinion Rev. Stat. sec. 355, as amended (40 U. S. C. sec. 255)),
is not applicable to this leasehold acquisition as the fee simple title,
subject to the Indians' right of occupancy,- is in the United States,
and the Attorney General's opinion as to the validity of the title to the
land in question is unnecessary. Cohen, Handbook of Federa: Indian
Lauw, page 289,-citinf 6 Comp. Dec. 957.

LEGALITY OF INTEREST OF BUREAU OF MINES EMPLOYEE IN
INVENTION USED IN MINING ENTERPRISE

iOpinion, March 25, 1943

CONFLICT OF PRIVATE INTEREST AND PUBLIC DUTY-ORGANIC ACT OF BUREAU OF
MINES-REGULATORY POwER OF DEPARTMENT-ASSIGNMENT OF EMPLOYEE
INVENTIONS UNDER ORDER No. 1763. -

An. officer of the United States may. not. engage in any private business
activity which conflicts with the particular public office he holds. Sharing
in the proceeds of a mercury or other mining lease is a private interest
which conflicts with a publicoffice the duties of which include the collec-
tion of economic and statistical information on the production, movement,
treatment and marketing of ores and metals. The obtaining for the use
of a mineral prospecting invention of compensation not dependent on
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production of a mine or interest in a mine does not conflict with such a
public office.

Irrespective of any conflict of interest, a member of the Bureau of Mines
is prohibited by section 4 of the act of February 25, 1913 (37 Stat. 681),
from having any interest in a mine or in the proceeds of a mine con-
cerning which the Bureau of. Mines is conducting any investigation o
economic or other inquiry.,

The private business interests of officers and employees of the Bureau of
Mines may be restricted by regulations issued by the Secretary of the
Interior.

An official of the Bureau of Mines, whose invention was made prior to
November 17, 1942, and outside the general scope of his governmental
duties, is not required. by Secretary's Order 1763 of November 17, 1942,
to assign his invention to the United States and may own and control
his invention, irrespective of whether its use may be in a mine which is
the subject of investigation or inquiry by the Bureau of Mines.

GARDNER, Solicitor:

My opinion has been requested on the following questions involving
the relationship of M, an official of the Bureau of Mines, to the de-
velopment and operation of a mining enterprise located with the aid
of an invention which he has helped develop for the discovery of
minerals:

1. May he share in the ownership and control of the invehtion 
2. May he share in the proceeds of any mining enterprise located

or developed with that invention?
3. May he share in the proceeds of such enterprise if the enterprise

or property involved should be explored or investigated by the Bureau
-of Mines under its prograim for the development of strategic minerals
or otherwise?

4. Does the Director of the Bureau of Mines have authority, re-
gardless of whether an employee has' any right to share in the rewards
arising from any invention connected with mining for, which he is

'wholly or partly responsible, to require that employees of the Bureau
.of Mines shall not have any financial interest in mining ventures?

The record indicates that these questions arise in the following
circumstances:

M, an official of the Bureau of Mines who is in charge of a field
office of the Economics and Statistics Service of the Bureau of Mines,
has, in cooperation with another person not a Government employee,
developed a geophysical process for'prospecting mineral ore bodies.
All the work that 'M has done in developing that process has-been on
his own time and at his own expense. His position in the Bureau as
mineral economist involves economic and statistical Work; he is not
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assigned to laboratory investigations nor do his offices have such facili-
ties.. His invention is geophysical, was conceived on field trips and in
a laboratory not under the Bureau, and, it is stated, without the aid
of Government information not available to the public. The inven-
tion, apparently made. prior to November 1942, has; not yet been
patented because of its confidential nature and: the impracticality of
detecting infringements. The process is- about to be tested com-
merciallyon a, prospective mercury ore body located by means of the
invention on lands subsequently leased by M's associates They have
agreed that M is to have no interest in the land itself, but shall receive
40 percent of the net profits, if any, on account of his interest in the
invention; that his associate shall receive 40'percent on account of his
interest in the invention, plus .20 percent on account of his ownership
of the lease; and that the associate may request the Bureau of Mines
to consider this property under its strategic minerals development
program.

May M share in the ownership or control of his invention for the discovery
of minerals? 

I shall here consider this question on the basis of the absence of any
official connection by the Bureau of Mines with the mining enterprise
in which the invention is to be used and shall discussthe presence-of
such official connection by the Bureau of Mines, in Part III.

There is no statute or regulation prohibiting an employee of the
Bureau of Mines, from' having the ownership or control of an inven-
tion, or a share therein, under the circumstances 'here indicated. Nor
is M required by Secretary's Order No. 1763 of November 17, 1942
(7 F. hi. 10161), to assign to the United States, any of his rights
in that invention. First, the order is expressly applicable only to in-
ventions made during the period of employment after November 17,
1942. His invention was apparently made before that date. Second,
the record before me does not indicate that the invention was made
within the general 'scope of M's governmental duties, or that it arose
in the course of any research or investigation or supervision thereof
or in the general field of an inquiry to which he was assigned, or that
it was developed through the use of Government facilities, financing
or time, or with the aid of Government information not available to
the public. Inventions not so made are not covered by Order 1763.
Consequently, M may exercise whatever rights he may have to the
invention, including, if he desires, the right to make an application
for a patent thereto.
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XI~~~~~~~I
May M share in the proceeds ofa mining enterprise located or developed

with that invention?

In view of the form of question III, I- take it that questionII re-
lates to a 'situatioji where the mining enterprise is not under investi-
gation by the Bureau of Mines; or otherwise connected in any way
With the'Bureau of Mines. Consequently, section 4 of the act of
February 25, 1913 (37 Stat. 681, 682, ch.-72, 30.U. S. . sec. 6), which
forbidsany member of the Bureau of Mines from having "any per-
sonal or private interest in any mine or the products of any- mine
under investigation," would not' be applicable. Solicitor's Opinion
M. 28087 (August'6, 1035); 48 Cong. Rec. part 8, P. 7723, O2d Cong.
2d sess. (June 5, 1912)..

There is no statute or regulation prohibiting an employee of the
Bureau of Mines from; carrying on a private business activity'for
compe'nsation or prbfitwlen that activity 'is unrelated-to any business
of the' Pederl Goverument. 40 Op. Atty. Gen. No. 47- (April 27,
1942); 32 Op. Atty. Gen. 309 (1920). If, however, the business
activity bf any public officer -is in any way incompatible with the
duties of his public employment,' he must abstain from one or the
other. Attorney General Biddle has recently had occasion to reach
the following con clusiops (40 Op. Atty. Gen. No. 47) 

Apart from statute, there are; certain principles of fair dealing which have
the force of law and which are applicable to all officers of the Government.
A public 'office is a public trust. No public officer can lawfully engage in
business activities Which- are 'incompatible with the duties of his office. He
cannot in his private o: official character;enter into engagements in which he
has, o'r can have, a conflicting personal interest. He tannot allow his public
duties to be neglected by reason of attention. to his private affairs. See Unsted

-States v. arter, 217 U. S. 286, 306. Such conflicts of interest are not tolerated
in the case of any private fiduciary, and they are doubly proscribed for a
public trustee.

For this,-rule to apply there must be a "clear conflict of interests
between thetparticularpublic office and the particular private business
activity.: T he Director has approved the finding of the responsible
bureau official that the sharing of the proceeds of this mercury mining
lease is inconsistent with' M's public ofice, as his private mining in-
terests could be furthered by the confidential data collected by or avail-
able to his ce, and that, because of this possibility, the public office

- I also. assume thsat M's interest in no' way' relates te minerals in Indian lands. or in-
volves In2dians such interest being forbidden by- the secretary's letter of March 31, 1923,
~and by '2511h'.C.` sec;'87, respe~tiVely.`-- '' 
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involved and the economic and statistics work of the bureau as a
whole would be impaired. The obtaining of information from the
mining industry is based upon confidence that this information will
not be used for private purposes.

The examination of the functions of the particular office held by
the official in question justifies the application of the rule to this case.
His office carries the following duties:

(1) To plan, organize, and direct the collection of metal statistics with
reference to output of lode and placer mines, mills, and metallurgical plants
in California, Nevada, and Oregon; and to prepare reports for publication
in Minerals Yearbook covering statistics as well as technical and economic
developments- in these States.
* (2) To plan and conduct special research studies in the field of mineral
economics relating to the production, movement, treatment, and marketing
of ores and metals in the Pacific Coast area.

(3) To manage the field office of the Bureau at San Francisco for the pur-
poses of maintaining first hand contact with mineral producers -in the area;
to perform necessary travel in connection with duties assigned; to cooperate
with-the Washington office in collecting data on commodities canvassed from
Washington; and to have full responsibility for the administrative details of
the field office.

Any person executing these duties would. have at hand or could
obtain any economic data of the minerals in which he was personally
interested. In the case of mercury in particular, it appears that most
of the information is canvassed from the Washington office. But
under the duties above set forth, collection of information on minerals
canvassed from Washington is to be-aided by M and may be made
available to him. Moreover, it does not appear that the virtues of the
invention' are limited to prospecting for the single metal, mercury.
The fact that M voluntarily would abstain from any official connec-
tion 'with the mine in which he is interested, or would not utilize in
connection with his private interests any confidential information
which he may acquire in his public office does not cure the matter;
the possibility of a conflict of interests would remain and it is that
possibility which is forbidden. 40 Op. Atty. Gen. No.' 42 (March
31, 1942); 40 Op. Atty. Gen. No. 47 (April 27, 1942); 40 Op. Atty.
Gen. No. 48 (April 23; 1942). Accordingly-I find that the principle,
of law announced by the Attorney General applies to this case.

While receipt of a percentage of profits from a mine may be the
most satisfactory way to obtain appropriate compensation for the
use of the invention, it need not be the only way. A fixed fee may be
charged persons interested in obtaining mineral prospecting of their
property. The amount of the fee may be made dependent upon the
quantity and kind of minerals found. If, without a prospecting
agreement, M and his partner discover minerals, this knowledge may
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be sold to interested persons. If M can receive compensation for the
use of his prospecting invention which is not dependent on the pro-
ceeds or the production of a mine, and without his holding any interest:
in a mine, neither the receipt of such compensation nor the ownership
of such an invention would conflict, on the facts before me, with any
duties of his public office. The attribute of the invention is to discover
unknown minerals. This activity is not inconsistent with the collec-
tion of economic data concerning presently known mines. Therefore,
my conclusion as. to the application of the Attorney General's de-
cision is limited to M's interest in a mining enterprise or the proceeds
or production therefrom.'

: ' ;. III.:
May M share in the proceeds of a mining enterprise, or own and: control an

invention used therein, if the mining enterprise is explored or investigated by
the Bureau of Mines?

Section 4 of the act of February 25, 1913 (37 Stat. 681, 30 U. S. C.
sec. 6), provides:

* *: * In conducting inquiries and investigations authorized by this Act
neither the director nor any member of the Bureau of Mines shall have any
personal or private interest in any mine or the products of any mine under
investigation, or shall accept employment from any private party for services
in the examination of any: mine or private mineral property, or- issue any
report as to the valuation or the management of any mine or other private
mineral property *l * *

Although I have already found that existing principles of law-forbid
the retention by-M of his interest in mining property, it i probably
well also to consider the application to this case of this statutory pro-
hibitioh on private mining interests.

If the Bureau of Mines undertakes any investigation of the par-
ticular mining enterprise, or indeed conducts any economic or other
inquiry concerning it, M would be required by law, if he desired to
remainwith the Bureau, to divest himself of any interest which he
may have in that mining enterprise. The fact that he would take no
part in such official investigation is irrelevant. Solicitor's Opinion
M. 28087 (August 6, 1935). Although M has no interest in the lease,
which is held: by his associate, it is plain that he is interested in the
mining enterprise to the extent of 40 percent of the proceeds thereof.
His profits will vary according to, and be entirely dependent upon,
the production and success of the particular mine. This is certainly
a "personal or private interest in any mine or the products of any
mine" which is proscribed by the 'statute for any member of the
Bureau while the mine is under investigation by the Bureau.
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The statute requires only that M divest himself of his interest in'
the tine and products thereof under investigation; he may'continue
to hold his share in the ownership and cdntrol of the invention so long;
as he' does not receive profits therefromil dependent uponAthe 'roduc-
tion of the particular mine under investigation. I find nothing in
the statute or in its legislative history to indicate that Congress in-
tended to forbid the ownership of inventions, instruments or processes
even though they should be used in a mine; the evil which Congress
sought-to stifle was that of Bhreau enPldtees holding interests in a
mine or the products thereof under investigation. C/. '48 Cong. ec.,
part 7, p. 6985 (May 22, 1912) ibid., part 8, pp. 7722-7723 (June 50,
1912), H. Rept. 243 (January 19, 1912); S. Rept.' 951''(July'20, 191)';
all in 62d Cong., 2d sess.; H. Rept. 1552 (February 19, 1913) ; 49
Cong. Rec., part 4, p.. 3505 (February 20, 1913), both in 62d Cong.,
3d ess. 'Hence I do not think that the ownership and control of an
invention, under- the crcumstances whilch would here exist if M
divested himself of his interest in the mercury venture and its pro-
ceeds, would be within the scope of the statute, provided, of course,
that his activities in connection with the control of his invention are
not suchas to beincompatible with his public duties as an employee
of the Bureau of Mines, as discussed above in part II.

IV
May the Director of the Bureau of Mines forbid employees of the Bureau

to have any financial interest in mining ventures?

Irrespective of whether. or not an employee of the Bureau of Mines
would be prohibitedby statute from holding any. interest either in a
mine or in an invention, it is clear that the conduct of his private
business affairs may be restricted or- otherwise affected 'by proper
regulation. Solicitor'sQ Opinion M. 28087 (August 6, 1935); Rev.
Stat. sec. 161, 5U.5. C. sec. 22; 40 -Op. Atty. Gen.No. 47 (April 27,
1942). As Attorney General Biddle stated in the latter opinion::

* * * The head of any executive departfient or agency within the Gove I-
ment has the power.to.prescribe such rules and regulations governing 'the
conduct, of private business affairs by his subordinates as he:may determine.
See title 5, U. S. C., section; 22. This power is the normal attribute, of any
executive charged with the responsibility of. administering a public or private
business through subordinates. It is -an obvious and necessary complement
of 'th& right to hire and discharge. Subject to such policie as the President
may; from' time to time prescribe, it would therefore be proper for the chief
executive of any department or agency to formulate rules as broad as he. deems.
necessary in the light oftthepartiulairethical and administrative problems
arising out of the work under his supervision.
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There is no express statutory authority for the Director to issue
regulations governing the conduct of his subordinates. The Secretary
of the Interior, however, as the head of a department, does have such
statutory authority ( U. S. C. sec. 22). See Solicitor's Opinion M. 
31974 (November 2, 1942) [unpublished]. Furthermore the employ-
ment and. discharge of all.departmental employees, including those
of the Bureau of Mines (see 30 U. S. C. sec. 1), is by the Secretary.
Even though the Secretary may, in the absence of statutory author-
ity, authorize his subordinates to-take action and make determinations
in accordance with general rules and regulations which he prescribes,
it is not at all clear that the Secretary may delegate so broad a rule-
* making function to the Director. See 39 Op. Atty. Gen. 541 (1933);
Solicitor's 0Opinion M. 30708 (March 4, 1941) [unpublished] Gell-
horn, Administrative LaWL-Cases and Comnments 323 (1940). Con-
sequently, any regulations concerning private activities of employees
are preferably to be prescribed by the Secretary rather than by the
Director.

I shall be glad to prepare a draft of regulations or order embodying
the appropriate policy which the Secretary and the Director, in view
of the legal conclusions herein expressed, may desire to effect.

To summarize, therefore, my conclusions are as follows:
(1) An official of the Bureau of Mines, whose invention was made

prior to November 17, 1942, and outside the general scope of his
governmental duties, is' not required by Secretary's Order 1763 of
November 17, 1942, to assign his invention to the United States and
may own and control his invention, irrespective .of whether its use
may be in a mine which is the subject of investigation or inquiry by
the Bureau of Mines.

(2) An officer of -the United States may not engage in any private
business activity which conflicts with the particular public office he
holds. Sharing in the proceeds- of a mercury or other mining lease
is a private interest which conflicts with a public office the duties of
which include the collection of economic and statistical information
on the production, movement, treatment and marketing of ores and
metals. The obtaining for the use ofa mineral prospecting invention
of compensation not dependent on production of a mine oran interest
in a mine does not conflict withsuch a public office.

(3) Irrespective of any conflict of interest, a member of the Bureau,
of Mines is prohibited by section 4 of the act of February 25, 1913
(37 Stat. 681), from having any interest in a mine or. in the proceeds
of a mine concerning which the Bureau of Mines is conducting any
investigation or economic or other inquiry.

692959-48-29
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(4) The private business interests of officers and employees of the
Bureau of Mines may be restricted by regulations issued by the Sec-
retary of the Interior.

Approved:
OSCAR L. CHAPIAN::,

Asaistant Secretary.

AMERICAN TRANSFORMER COMPANY

Decided March 30, 19)13

CONTEACTS-DELAY-TEEMINATION-LIQJIDmATED DAMAGES-REMISSION UNDER
FmIST WAR POWERS ACT OF 1941.

The contractor's right to continue delivery under a contract for the furnishing
of transformers was terminated by the contracting officer on account of
delay- in making delivery and because of failure to meet contract speci--
fications.

Held, () that no delay was caused by Government's failure to answek-a
letter, which it was under no obligation to answer, (2) that4 delay in deliv-
ery by the contractor's chosen supplier, in the absence of a showing that
the delay was caused by the execution of defense orders which it was
bound to accept and carry out prior to the execution of its contract with
the contractor, was not an excusable cause of delay, (3) that the Govern-
ment was entitled to liquidated damages accrued at the time of a proper
termination order, (4) that the Government did not lose its right to
liquidated damages after the termination order, since the contract provided
for their accrual after termination, (5) that the Government lost no
rights by reallocating the contract to the original contractor after termi-
nation, but during the period of suspension of the contract, delays could
not be allocated or apportioned, (6) that a termination would be premature
and constitute a waiver of liquidated damages if timely applications for
extensions, which if granted would extend delivery date beyond termina-
tion date, were pending at the time, and () that while the Secretary of
the Interior may remit liquidated damages, upon a showing that the war
effort would be facilitated thereby, under the First War Powers Act of
1941, and Executive Orders 9001 (6 F. R. 6787), and 9055 (7 F. R. 964),
promulgated thereunder, an insufficient showing of justification for the
exercise of such authority has been made.

IcEs, Secretary of the Interior:
On April 29, 1940, the Bonneville Power Administration entered

into a contract with the American Transformer Company for the
furnishing of a bank of three 10,000 kva. transformers, together
with certain supplies and spare parts therefore and for the services
of an erecting engineer in supervising the installation of the trans-
formers in the Salem, Oregon, substation of the Bonneville trans-
mission system. The contract required the delivery of the trans-
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formers and bushings f. o. b. Newark, New Jersey, of the transformer
oil f. o. b. Whiting, Indiana, and of the spare parts f. o. b. Barberton,
Ohio, within 150 calendar days after date of receipt of notice of
award of contract. The contractor acknowledged receipt of notice
of award as of April 29, 1940, thus fixing the shipping date under
the contract as September 26, 1940. Shipment of all items of equip-
ment was not completed until April 12, 1941, 198 calendar days later
than the required shipping date. Certain extensions of time having
been allowed by the contracting officer to the extent of 77 calendar
days, the amount of liquidated damage has been fixed at-$12,100,
representing 121 days' delay at $100 per day.

The contractor requested certain extensions of time and these
requests have all been considered in the findings of fact by the con-
tracting officer dated July 21, 1942, a copy of which was forwarded
to the contractor on that date. The contractor bases its request for
extensions of time upon the following grounds:
* (a) That the Government failed to comply with the contractor's letter of
May 8, 1940, requesting a reply within ten days if the Government'disagreed
with points covered thereby.

(b) That the contractor was unable to secure delivery of insulating tubes
required for the manufacture of the transformers because of defense orders
given preference by and manufacturing difficulties encountered by General
Electric Company, its chosen supplier.

(c) That the contractor was unable to secure delivery of non-magnetic
steel required for the manufacture of the ,transformers because of an equip-
ment failure in the plant of Jessop Steel Company, its chosen supplier.

(d) That the contractor was delayed in performance on. account of defense
orders accepted by it from other branches of the Government.

(e) That performance was delayed by a shortage of skilled labor. {
(f) That a truck drivers' strike delayed deliveries to the contractor of

-material required for the manufacture of the transformers.
(g) That a notice from the contracting officer dated October 30, 1940, termi-

nating the contractor's right to proceed, which was reiterated on November 26,
1940, and subsequently rendered void by action of the Secretary of the Interior'
on appeal by the contractor, delayed performance.

(h)' That the contracting offlicer's. proposal to submit a written supplemental
agreement to increase the term of the contractor's guarantee from one to five
years, which agreement was not submitted, delayed performance.

The contractor, being dissatisfied with the contracting officer's
findings of fact, has appealed to the Secretary as provided for by
the contract. In this administrative finding, the -appeal of the con-
.tractor will be discussed in the order in which the requests for ex-
tensions were considered by the contracting officer.

(a) That the Government failed to comply with the contractor's
letter of May 8, 1940, requesting a reply within ten days if the Gov-
ernment disagreed with points covered thereby.
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This Iground for an extension of time has been carefully and fully
considered both in the contracting officer's findings of fact and in
the statement in behalf of the contracting officer with respect to the
contractor's appeal prepared by the General Counsel of the Bonne-
ville Power Administration. There would appear to be no error
in the finding of the contracting officer with respect to this request.
The Government was under no legal duty to answer the contractor's
inquiries within ten days. The contractor was not wrongfully or
unreasonably delayed by the delay of the Government in answering
the contractor's letter of May 8.*

(b) That the contractor was unable to secure delivery of insulating
tubes required for the manufacture of the transformers because of
defense orders given preference by and manufacturing difficulties en-
countered by General Electric Company, its chosen supplier.

Three justifications for this delay are presented by the contractor:
(1) preference given to defense priority orders by the General Elec-
tric Company, (2) insufficient equipment in the General Electric
Plant for the speedy manufacture of the insulating tubes, and (3)
high humidity, which subjected the insulating tubes to damage and
subsequent rejection. The contracting officer's findings of fact and
the memorandum in support of those findings, hereinbefore referred
to, have both considered and discussed in great detail this ground
for an extension and it would not appear to be necessary to reiterate
all of the arguments therein set forth nor to refer to the evidence as
represented by the exhibits referred to. Suffice it to say that it
does not appear that the contractor was- delayed by any defense
orders which the General Electric Company was bound to accept
and carry out prior to the execution of its contract with the Amer-
ican Transformer Company. Admittedly, the General Electric
Company did not deliver under its contract with the American
Transformer Company until 34 days after its promised delivery
date. This, however, is a matter between those two companies. The
lack of equipment in the plant of the contractor's chosen supplier-
is a matter of which the contractor should have apprised itself prior
to the submission of its bid. The fact that the General Electric
Company was delayed on account of high humidity does not appear
to come within the meaning of "unusually severe weather" as pro-
vided for in article 16 of the contract. It is not alleged that the
condition was unexpected or extraordinary. In Gleewon v. Virginia

* According to te affidavit of Mr. Gaston, attached to the contractor's original applica-
tion, the Government's answer to the May inquiry, dated May 28, was received on June
4 (atp. 3).
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Midland Railroad Company, 140 U. S. 435, 35 L. ed. 458 (1891), the
Court stated:

Extraordinary floods, storms of unusual violence, sudden tempests, severe
frosts, great droughts, lightnings, earthquakes * * * have been held to
be "acts of God"; but we know of no instance in which a rain of not unusual
violence, and the probable results thereof in softening the superficial earth,
have been so considered.

See also Berg v. EFrickson, 234 Fed.:817, 824 (C. C. A. .8, 1916) and also
the statement by the Comptroller General in 10 Comp. Gen. 186.
I find as a matter of fact that the contractor is- not entitled to an
extension of time for the causes set forth in this ground of appeal.

(c) That the contractor was unable to secure.delivery of non-mag-
netic steel required for the manufacture of the transformers because
of an equipment failure in the plant of Jessop Steel Company, its
chosen supplier.

No notice was given of this cause of delay by the contractor within
10 days from its beginning as required by the contract but, wholly
apart from this technical failure onl the part of the contractor to live
up to the terms of the contract, it does not appear that the delay
was one which could not have been foreseen and guarded against by
the contractor in the first instance. The contractor does not seriously
contend, upon appeal, that it is entitled to an extension for this
cause and, in any event, I find that it is entitled to no extension
because of this alleged delay. -

(d) That the contractor was delayed in performance on account of
defense orders accepted by it from other branches of the Government.

On August , 1940, the contractor addressed a letter to the Pur-
chasing Officer, Bonneville Power Administration, Portland, Oregon,
which stated in substance that on account of the preparedness pro-
gram the company was encountering difficulty in production and sua-
gested that unless it would inconvenience the Bonneville construction
program the contractor would appreciate an extension of .30 days
or more. It is not clear that this communication constituted an
application to the contracting officer for an extension of time for
performance, but if it did I am of the opinion that failure to grant
such application was proper, and hereby affirm the decision of the
contracting officer to that effect.

(e) That performance was delayed by a shortage of skilled labor.

The appeal on this ground is not pressed by the contractor and
it is not believed that any evidence has been submitted indicating
that the contractor would be entitled to relief under the terms of the
contract because of this alleged cause of delay.
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(f) That a truck drivers' strike delayed deliveries to the contractor
of material required for the manufacture of the transformers.

The finding of the contracting officer that the contractor was en-
titled to an extension of 10 days because of the strike of the Newark
truck drivers appears adequately to cover any delay which may have
been caused because of this strike. The record does not contain
evidence of any delay beyond the period allowed, and the finding
of the contracting officer appears to be an adequate and proper
finding.

(g) That a notice from the contracting officer dated. October 30,
1940, terminating the contractor's right to proceed, which was reiter-
ated on November. 26, 1940, and subsequently rendered void by action
of the Secretary of the Interior on appeal by the contractor, delayed
performance.

On October 30, 1940, 34 days after the completion date provided
for in the contract, and 24 days after the extended completion date
(as fixed in this proceeding), the contracting officer notified the con-
tractor that he was-terminating its right to proceed under the con-
tract and that Bonneville was recalling its inspector from the
contractor's plant. After an exchange of correspondence and tele-
grams and after conferences- with the First Assistant Secretary of
the Department, the Bonneville Power Administration was directed
to enter into an agreement with the contractor which provided, in
substance, that if tests, which it was agreed should be made, turned
out to- be successful, the Bonneville Power Administration would
accept the transformers and request the American Transformer Com-
pany to proceed forthwith with deliveries in accordance with the
contract. This agreement was accepted in writing by the President
of the American Transformer Company. Arrangements for the
tests were made commencing February 4, 1941, and after some delays,
occasioned by repairs and the replacement of certain parts, the
transformers were accepted and ordered to be delivered by Bonne-
ville. Delivery was completed on April 12, 1941.

The contractor contends that the termination notice of October
30) 1940,.* relieved the company from any liability for liquidated
damages under the contract and that the agreement of February 1,
1941, amounted to a change in the contract terms constituting a
waiver of liquidated damages.

On October 30, 1940, there had accrued 24 days for which liqui-
dated damages might be charged, i.e., 34 days had already elapsed

i This notice was given by telegram dated October 29, 1940, apparently received on
October 30, 1940.
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beyond the agreed completion date, from which must be subtracted
* 10 days allowed on account of the teamsters' strike, making a total of

24 days' delay. There can be no doubt but that the Government is en-
titled, at least, to liquidated damage which had accrued- as of the date
of the termination order. As stated in American Employer's Ins. Co.
v. United States, 91. Ct. Cl. 231, 239, "The liquidated-damage clause
disappeared from the contract after the contract was cancelled by

.the Government, not before," and as pointed out in a recent decision
of the Department of the Interior in the case of Boudin Contracting
Corporation, April 25, 1942 (M. 31313), at page 8, "It seems both

-unreasonable nd out of accord with the body of authority to hold
that notwithstanding the damage which has resulted by virtue of
delay the Government must, if it would relet the work under the
contract, give up its accrued right to compensation for that damage."

A more serious question is presented with respect to liquidated
damages for delays subsequent to October 30.

It is contended on behalf of the contractor that when its right to
proceed under the contract was terminated by the Government on -

October 30, the Government thereby lost the right to rely upon the
liquidated damage clause of the original contract for subsequent
delays. In support of this view two decisions of the Court of Claims
are cited. Fidelity & Casualty Co. v. United States, 81 Ct. Cl. 495,
502 (1935); Commercial Casualty Co. v. United States, 83 Ct. Cl. 367,
375 (1936). Additional authorities might be cited to the same effect.
Maryland Casualty Company v. United States, 93 Ct. Cl. 247 (1941);
American E mployer's Ins. Co. v. United States, supra; 7 Dec. Comp.
Gen. 409 (1928); 8 ibid. 266 (1928); 10 ibid. 437 (1931); 11 ibid. 83
(1931). 

On the other hand, there is considerable authority for the proposi-
tiQn that liquidated damages may be assessed for periods subsequent
to a termination notice. Six Companies v. Joint Highway Dist. No.
13, 110 F. (2d) 620 (C. C. A. 9, 1940); Southern Pacific v. Globe
Indemnity Co., 21 F. (2d) 288 (C. C. A. 2, 1927); 15 Dec. Comp.
Gen. 903 (1936); 17Tibid. 503 (19.37); 52 Harv. L. Rev. 160.

The apparent conflict in the decisions disappears when due weight
is given to the language of the liquidated damage clauses in the two
sets of cases, which is unfortunately often disregarded, with attendant
confusion, in the opinions. In the group of cases denying recourse to
liquidated damages after termination, the liquidated damage clause
contains no express provision for-the accrual of such damages after
termination. In the group of-cases allowing the collection of liqui-
dated damages for delays after termination, the contract, in each
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instance, either specifically provides that liquidated damages should
be applicable to delays occurring after a justified termination notice,
or contains language which the courts interpret as bearing that con-
struction.

There is no reason why the parties to a contract should not them-
selves decide whether or not delays after termination should come
within the scope of a liquidated damage clause. Having made their
decision they must be held to it.

The basic question upon the present appeal, then, is whether the
Parties to the present contract have provided for the payment of
liquidated damages for delays occurring after-termination. That
they have so provided, positively and specifically, is clear, upon ex-
amination of the clause in question, which declares:

* * * That the Government reserves the right to terminate the right of the
contractor to proceed with deliveries or such part or parts thereof as to which
there has been delay, and to purchase similar material or supplies in the open
market or secure the manufacture and delivery thereof by contract or other-
vise, charging against the contractor and his sureties any excess cost occa-

sioned the Government thereby, together with liquidated damages accruing until
such time as the Government may reasonably procure similar material or sup-
plies elsewhere: * * *. [Article 16.]

This is the identical clause considered in the above-quoted decisions
of the Comptroller General at 15 Dec. Comp. Gen. 903 and 17 Dec.
Comp. Gen. 503, both holding that subsequent delays called for liqui-
dated damages.

It follows that the termination on October 30 of the contractor's
right to proceed under the original contract did not prevent the sub-
sequent accrual of liquidated damages, if the termination was justi-
fied.

Since the contractor would have been liable for liquidated damages
for normal delays in completing the contract following the realloca-
tion of the work to a new contractor, the Government did not lose-its
right to liquidated damages by reallocating the work to the original
contractor. A contrary rule would only penalize the Government for
treating the original contractor as a part of the "open market" to
which it is entitled to turn; and to avoid such penalty the GQovern-
ment would have to discriminate against the original contractor. The
only question that arises, then, under the terms of the liquidated
damage clause in the original contract is the question .of how long it
would have taken the Government to "reasonably procure similar
material or supplies elsewhere," if it had undertaken to do so on
October 30. The most convincing evidence on this issue is supplied
by the facts. On February 4, the contractor resumed operations, and
these operations were completed 67 days later, on April 12, 1941.



aeoj62] ; AXIE ICAN TRANSFORMER co. : 69
March 30, 943

No complaint is made that the contractor did not proceed expedi-
tiously during this period. It is reasonable to conclude, then, that no-
other contractor could have completed the work more expeditiously,
and this the contractor expressly alleges in his appeal.* The 67 days',
delay, must therefore be viewed as prima facie the measure of liqui-
dated damages due under the contract for delays subsequent to the
termination order. As for the period between October 30, 1940, when
the contract was suspended, and February 4, 1941, when it was re-
instated, there is no clear evidence upon which any delay can be
ascribed to the contractor and I can see no justification for allocating
particular days' delay to the contractor and -the delays of other-days
to the Government, as was attempted by the contracting officer in
this case. The avoidance of such conjectures as are incident to any
such attempt is one of the chief objectives of liquidated damage
clauses, and the courts have commonly refused to allocate or apportion
responsibility for delays to which both parties have contributed.
United States v. United Engineering Co., 234 U. S. 236 (1914);
Standard Steel Car Co. v. United States, 67 Ct. Cl. 445, 475-476
(1929); Bethlehem Steel Co. v. United States, 75 Ct. Cl. 845, 866-867
(1932).

There is, however, a possibility that the contractor may show that
if it had been promptly afforded an opportunity to proceed with the
contract on October 30, it might then have completed the work in less
than 67 days' time. If this can be established the amount of liquidated
damages would have to be reduced accordingly. The decision on this
appeal will therefore afford the contractor:such an opportunity for
further proof.

The foregoing discussion proceeds upon the assumption that the
action of the Government in ordering the contractor to cease work
under the contract on October 30 was justified. The contractor strenu-
ously contends that this is not the case. In this contention the con-
tractor relies upon the language of Article 16 of the contract, which,
so far as relevant to this issue, declares:
That the contractor shall not be charged with liquidated damages or any excess
cost when the delay in delivery is due to unforeseeable causes beyond the
control and without the fault or negligence of the contractor, * * * if the
contractor shall notify the contracting officer in writing of the cause of any
such delay, within 10 days from the beginning thereof, or within such further
period as the contracting officer shall, with the approval of the head of the
department or his duly authorized representative, prior to the date of final

e "The condition of the transformer industry at that time [Dec. 1, 1940] was such
that it would have been impossible to have secured like transformer under a new contract
within a period of six months, or before June 1, 1941, taking in account the period of
time required to canvass the bids, make the award and execute the new contract."- [at p. 2]
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settlement of the contract, grant for the giving of such notice. The contracting
officer shall then ascertain the facts and extent of the delay and extend the
time for making delivery when in his judgment the findings of fact justify
such an extension, and his findings of fact thereon shall be final and conclusive
on the parties hereto, subject only to appeal, within 30 days, by the contractor
to the head. of the department concerned or his duly authorized representa-
tive, whose decision on such appeal as to the facts of delay and the extension
of time for making delivery shall be final and conclusive on the parties hereto.

It is contended by the contractor that on October 30 two applica-
tions for extensions of time had been submitted and that no final
action had been taken thereon. Until such action had been taken,
it is argued, the contractor could not know whether the original date
for the completion of his contract or some extended date would gov-
ern. It is further contended that the contractor was entitled to a
decision by'the contracting officer and to the right of appeal to the
Secretary of the Interior and that the Government violated the terms
of the contract when it. terminated the contractor's'right to proceed.
thereunder before it had availed itself of the remedies which the con-
tract allowed.

This contention would be highly persuasive if the facts were as
assumed by the contractor. I think it plain that under the contractual
language above cited the contractor was entitled to have proper ap-
plications for extension of time promptly disposed of. I do not think
it would have been within the language or the spirit of the contract
for the Government, while declining to pass upon such an application,
filed in time to permit appropriate consideration, to terminate the
contractor's right to proceed under the contract at a time when favor-
able action upon the application would have prolonged the life of the
contract and precluded such termination. For clearly after termina-
tion the contracting officer has an interest in defending his action
against attack, and if the grant or denial of an extension of time
would have the effect of supporting or undermining his termination
order he cannot occupy the disinterested judicial position which the
contract clause contemplates. If, then, the. Government acted pre-
maturely and in violation of the contractor's rights when it ordered
it to stop work on the contract, it would be necessary to hold that all
claim to liquidated damages for delays subsequently accruing was
thereby waived, no matter how clear may be the contractor's re-
sponsibility, and how remote the Gbvernment's, for such subsequent
delays. United States v. United Engineering Co., supra; Standard
Steel Car Co. v. United States, s pra; Bethlehem Steel Co. v. United -
States, supra. Indeed it may even be contended, with some show of
force, that liquidated damages for delays occuring prior to October
30 would be waived by a prior failure to accord the contractor the
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rights of appeal which the contract promised, a right the existence of
which might have resulted in an extension of time for performance
beyond the date of the termination notice and thus invalidated the
notice.

We must therefore squarely face the question of whether the
contractor, as it now contends, did prior to October 30 duly apply
for extensions of time which, if granted, would have carried the time
for- completion to a date later than October 30.

It is reasonably plain that a proper application for extension of
time was made on October 2,* based upon the existence of the strike
already discussed (pra, p. 366). While the contractor could not
on October 2 have predicted the length of the strike and did not
specify the number of days' extension that it sought, the fact is that
the strike lasted only 20 days and that the contractor, through its
president, has assumed that a delay equivalent to the duration -of the
strike was being sought. (See affidavit of Thomas M. Hunter, Presi-
dent of the American Transformer Co., dated August 19, 1942.)
Thus the complete granting of this request would not have extended
the time for completion of the contract beyond the critical date of
October 30.

The contractor's case, then, rests on the claim that there were
pending on October 30 not only the application for a 20-day exten-
sion of time based on the October strike, but also an application for
a 30-day extension of time, which it claims is embodied in a letter
dated August 7, 1940. This contention seems to me to be based upon
a distortion of the facts. The facts are that on August 7,1940, the
contractor wrote a, letter to "Department of Interior, The Bonne-
vifle Administration, Portland, Oregon, Attention: Mr. t. C. Stew-
art, Purchasing Officer," suggesting that "It has occurred to us that
you may find it possible without inconveniencing your construction
program to extend the shipping date o these transformers," and
going on, further, to say, "Thirty days would help greatly and.if
it is possible to extend the time longer we would appreciate it."
With reasonable promptitude the contractor received a negative reply
from the Acting Purchasing Officer, E. J. Harr (Memorandum and
Authorities in Support of Contractor's Claim, pp. 5-6). The con-
tractor now claims that it was entitled to a. decision from the con-
tracting officer himself, and in this case the contracting officer did
not affirm the action of his subordinate until about two years later,
in the present proceeding. In point of fact, it is clear that the con-

* See telegram of Oct. 2, 1940, and letter of same date, from Thomas MW. Hunter, Presi-
dent of the American Transformer Company, to Department of the Interior. These docu-
ments appear in the supplementary file furnished the Department on Fel), 18, 1943.
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tractor received precisely the kind of consideration that it requested.
Its letter was addressed to the purchasing officer and contained a
suggestion or request which was turned down by the acting pur-
chasing officer. If the contractor had desired a ruling from the ad-
ministrator himself it could have requested such a ruling, either
before or after receipt of the letter from the acting purchasing officer.
If the contractor is to stand on technicalities it must show that it
has itself complied with all technicalities. It cannot fairly claim
that since the purchasing officer was responsible to and supervised
by the administrator, a letter to a urchasing officer amounted to a
notice in writing to the administrator, while at the same time con.
tending that an answer from the purchasing officer does not represent
the.judgment of his superior officer. If the matter, then, is to' be
considered technically, we must conclude that the contractor did not
conform with the technical requirements of section 16 of the con-
tract, which specifies that the contractor seeking an extension must
"notify the contracting officer in writing." If, on the other hand, we
may look to the substance rather than to the form, we must conclude
that the contractor, in August 1940, received exactly the kind of
consideration on his request for extended time that he asked for.
In neither case can it be concluded that its legal rights were violated
by the Government.

I am therefore constrained to hold that the only request for an
extension of time that was actually pending on October 30 was the
request for 20 days' extension of time, based upon the strike to which
reference has already been made, that the granting of this request
would not have extended the time for completion of the, contractor's
work beyond October 30, and that the Government was within its
legal rights in terminating the contractor's right to proceed under'
the contract as of October 30. If any right of the contractor has
been violated it is only the contractor's right to have received prompt
advice of the disposition that was to be made of his 20-day extension
request. . Since this right to prompt advice is entirely collateral to
the main obligations of the contract (performance and payment),
it cannot be said that a breach of duty by the Government in this
respect will excuse the contractor's failure to complete performance
as agreed. (See MWilliston on Contracts, sections 841-843.)

It is unnecessary to discuss in detail the contention'that the Govern-
ment waived its claim to liquidated damages by entering into an
agreement on February 1, 1941, which reinstated the contract under.
certain agreed conditions. The agreement of February 1, 1941,
expressly declared that upon the meeting of certain tests "Bonne-
ville Power Administration will accept the transformers and will
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request the American Transformer Company to proceed forthwith
with deliveries in accordance with the contract." This language
is entirely inconsistent with a waiver of any of the provisions of
the contract.

In view of the foregoing considerations, the appeal on this ground
is denied, except to the extent that the entire 97 days from October
30, 1940 to February 4, 1941, when the contract was in suspense
(rather than the 67 days allowed by the decision of the contracting
officer), will be excluded from the period for which liquidated dam-
ages are assessed, and such further exclusions may be made from that
period as may be warranted by evidence hereafter presented by the
contractor as to differences in conditions between October 30, 1940,
and February 4, 1941, and the effect of such differences upon the rate
of performance.

(h) That the contracting officer's proposal to submit a written
supplemental agreement to increase the term of the contractor's guar-
antee from one to five years, which agreement was not submitted,
delayed performance.

No evidence having been offered in support of this ground for
extension and there being no apparent reason in the record for grant-
ing one therefor, the finding of the contracting officer as to this item
is affirmed.

Wholly apart from the provisions of the contract, the contractor
appeals to the Secretary of the Interior to exercise the, authority
reposed in him by Executive Orders Nos. 9001 (6 F. R. 6787),-and
9055 (7 F. R. 964), promulgated by the President pursuant to the
authority granted by Congress in the First War Powers Act of 1941,
to the end that the liquidated damages arising out of this contract
be remitted, alleging that 'such action will facilitate the war program.
Admittedly, upon such a showing, the Secretary has the power to
take that action. Also it is obvious that the American Transformer
Company is presently engaged, almost exclusively, in the manufac-
ture and production of essential war materials. It does not appear,
however, that the company's capacity so to continue would be
impaired by the imposition of the liquidated damages herein con-
templated, and the company ofily very guardedly makes such a sug-
gestion. Without a much more impressive showing that the war
effort would be facilitated thereby, I am forced to the conclusion
that the remission of liquidated damages under this contract pur-
suant to the confidence and authority reposed in me by the President
would be unwarranted. The appeal on this ground is accordingly
denied.
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Commencing on page 12 of the contracting officer's findings of fact
under the heading "Part III-Dispute" a finding is made by the
contracting officer with respect to certain charges in connection with
the erection and installation of the transformers. On September 30,
1942, the General Counsel for the Bonneville Power Administration
advised the Acting Director, Division of Power, Department of the
Interior, that the finding as originally made by the contracting-
officer was in error, due to a mistake in figuring the allowance to
be made with respect to the travel time required by the contractor's
engineer. The corrected finding should read:

On the facts as above found and under the provisions of Article 12 of contract
-No. Ibp-1016, I hereby find and determine that the deduction of the sum of
$609.24, consisting of $400.00 for services of erecting engineer and $489.94
for labor and expense furnished by the Government in making transformer
repairs, less $180.70 round trip railroad fare and Pullman from Salem to
Newark and $100.00 travel time, saved because the erecting engineer remained
in Salem to make repairs, was properly made from the amount payable to the
contractor under the above numbered contract.'

The contractor does not contend seriously that there is any error
in this finding and there being no apparent one it is affirmed.

In summary, I find that the contractor is entitled to an extension
of 107 days-10 days on account of the strike and 97 days because
of the termination order. Therefore, the contractor shall be charged
with 91 days' liquidated damage in the amount of $9,100 and the
balance as deducted by the contracting officer is hereby remitted.

So Ordered.

INTEREST OF GOVERNMENT IN INVENTION BY FUEL
TECHNOLOGIST OF BUREAU OF MINES

Opinion, March 31, 1943

TIME OF INVENTION-PROOF OF INVENTiON-SCOPE OF ElMPLOYEE's GOvERNMENTAL
DUTIES-ORDER No; 1763, DATED NovEMBEE 17, 1942.

An invention not represented by a working drawing or model and not dis-
closed by demonstrable overt action prior to the issuance of Order No.
1763 on November 17, 1942, is subject thereto. An invention conceived
during the consideration of problems connected with an employee's work,
when his duties included research and investigation, is required to be
assigned to the United States under the order.

GARDNER, Soctor:

At the instance of the Bureau of Mines you [Secretary of the In-
terior] have requested my opinion concerning the relative rights of
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the United States and Vernon F. Parry, a Senior Fuel Technologist
employed by the Bureau of Mines, with respect to an invention for a
-method of making castable beehive coke ovens.

The initial question is whether these rights are to be determined by
the provisions of Departimental Order No. 1763, dated November 17,
1942, the terms of which are made "a condition of employment of all
employees of the Department of the Interior and shall be effective
as to all inventions made during the period of such employment after
this date."

It is necessary to decide under this order when Mr. Parry's inven-
tion was made. In the "Statement Concerning Invention" filled out
by him on February 26, at the request of the Bureau of Mines, Mr.-
Parry says- that his first disclosure of his invention was to his wife
on November 15, 1942, two days before the effective date of the order.
No disclosure was made to others until November- 20, and no sketch
was made of the invention until November 24. The first written de-
scription of the invention was in Special Report C-3-47, dated Decem-
ber 8, 1942, and entitled "A-Method for Improving Production of
Metallurgical Coke." No drawing accompanied the report. At that
time certain details of the process had not yet been resolved into
certainty, as shown by the following statement in Mr. Parry's de-
scription of the process for manufacturing the oven:

The setting properties of refractory castable may require that the full thick-
ness is applied, starting at the bottom of the form *

As recently as February 26 the idea had not been incorporated into
a physical structure, nor had any tests been made.

The only situations in which the courts have attempted to determine
the exact time of an invention are in patent cases, usually interference
or infringement proceedings. They are adversary proceedings, fre-
quently brought with the intention of nullifying a patent already.
granted, and the evidence often relates to events that transpired years
before the institution of the actions. Accordingly, the courts have
laid down extremely strict standards concerning both the extent to
which an invention must have been advanced before the discovery will
be allowed to affect the rights of others, and concerning the nature
and probative character of the evidence introduced to prove the date
of an invention. Because these problems are so interrelated that they
only infrequently occur separately, the decisions do not differentiate
the questions as clearly as they might, but several general rules may
be drawn from the opinions.'

1. The courts have held that an invention is not made until-it has
passed beyond the stage-of mental conception and imperfect experi-
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Ments, and is represented in some physical form. "Crude and im-
perfect experiments are not sufficient to confer a right to a patent,
but in order to constitute an invention, the party must have proceeded
so far as to have reduced his idea to practice, and embodied it in some
distinct form." Seymour v. Osborne, 11 Wall. (78 U. S.) 516, 552
(1870). "A conception of the mind is not an invention until rep-
resented in some physical form Cl* ." Clark Thread Co. v. Wi-
liimantic Linen Co., 140 U. S. 481, 489 (1891).

The physical form need not be the finished product, but the mini-
mum requirement is a working drawing or a model. In Loom Co. v.
Hi gins, 105 U. S. 580, 592 (1881), the Supreme Court stated that-a
claim to priority to an invention relating to machinery might be

* f6unded upon a drawing, if sufficiently plain to enable others skilled
in the art to understand it.'

2. Closely related to this substantive problem of the extent to which
an invention must have been advanced before it will be recognized
by the courts is the allied evidentiary problem of the requisite proof
to establish this advancement. Ordinarily it is not until the inven-

- t tion takes some tangible form that it is susceptible of satisfactory
proof. Accordingly, the courts have held that the date of an inven-
tion must be capable of proof by demonstrable overt action on the
part of the inventor, such as disclosure, either orally or in writing,
or the preparation of working drawings or a model. -

The Supreme Court, in Symington Co. v. National Castings Co.,
250 U. S. 383, 386 (1919), rejected a claimed proof of invention be-
cause- 

the evidence was oral. No model, drawing or kindred exhibit was produced
* * *~. At most [the testimony] only disclosed a mental conception in process
of development which occasionally was outlined on scraps of paper and then
committed to the wastebasket and was roughly worked into a wooden model
four or five- inches long with a penknife.

In Deering v. Winona Harvester Works, 155 U. S. 286, 301 (1894),
the court held that testimony of prior use introduced by the wife, son,
and neighbors of the inventor fell "far short of establishing an an-

-aathough Stedman on Patents, sec. 59, page 161, makes the statement that "an in-
vention dates from. the time the inventor completes it in his mind, although he delays for
some time to bring it out," citing O'Reilly v. Morse, 15 How. (56 U. S.) 62, 109 (1853),
and Loom Co. v.. Higgins, supra, these cases do not entirely bear him out. In the Morse
case, the court assigns the invention to the spring of 1837 though Morse had conceived
the idea of the telegraph in 1832. By 1837 plans had been shown to and discussed with
many persons, and the delay in making a working model even at that time was caused
by the great expense involved. In the Loom Co. case also, complete and detailed draw-
ings had been made and shown to others during the period in question. To the extent
that the requirement for reduction to physical form is a matter of proof rather than sub-
stance, it will be discussed below.
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ticipation with that certainty which the law requires," and in so hold-
ing stated:

Granting the witnesses to be of the highest. character, and never so con-
scientious in their desire to tell only the truth, the possibility of their being
mistaken as to the exact. device used * * * [is] such as to render oral
testimony peculiarly untrustworthy.

These rules, it is true, have been developed in adversary proceed-
ings between contesting inventors. It is most doubtful, as an original
proposition, that there would be any occasion for quite so rigid re-,
quirements as between the Department and its employees. Yet Order
No. 1763 must be supposed to have been issued in the light of the
settled rules relating to the time of 'invention generally, and to have
adopted the ordinary criteria of the point at which an invention was
"made." Any other conclusion would leave the application of the
order uncertain and would cast upon the Department the unexpected
duty of fashioning a novel set of rules as to the date of invention.

Applying these principles to Mr. Parry's statements concerning the
time of his invention, it is entirely plain that his mental conception
of a castable beehive coke oven had not been sufficiently developed
prior to November 17, to have reached the point of invention under
the controllinodecisions. Therefore since his invention was "made"
after November 17, 1942,; it is subject to the provisions of Depart-
mental Order No. 1763.

Section 2(a), of the order provides that each employee of the De-
partment. is required to assign to the United States, as represented
by the Secretary of the Interior, -all rights to any invention made by
him within the general scope of his governmental duties. An inven-
tion is defined as within the scope of an employee's duties whenever
his duties include research or investigation, or the supervision of re-
search and investigation, and the invention arose in the course of
such research or investigation and is relevant to the general field of
an inquiry to which the employee was assigned.

Mr. Parry, according to his job classification as Senior Fuel Tech-
nologist, has wide latitude for independent and unreviewed action
or decision in planning and carrying out difficult, iportant, and
responsible professional work in fuel and coal research, and criticizes
and supervises the preparation of reports and publications on coal
and fuel technology. In his report of December 8, Mr. Parry says
that the idea for the invention occurred to him during consideration
of problems related to production of metallurgical coke.
* Therefore, since Mr. Parry's duties include research in coal tech-

nology, and since the idea occurred to him in the course of his in-
692959-48-30
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vestigations, he is required by section 2(a) of the order to assign his
invention to the United States.

Approved:
MICHAEL W. STRAIUS,

First Assistant Secretary.

INCOME FROM OSAGE HEADRIGHTS.

Opinion, April 1, 1943

OSAGE HEADRIGHTS - QUARTERLY PAYMENTS- TRUST FUNDS - LIFE ESTATES -

OSAGE T EF-ROYALTIES AND BONUSES-INTEEST-SEGEEGATION-TIBA.
FUNDS-INCOME.

1. Royalties and bonuses received from the disposition of the oil and gas
underlying the Osage lands belong to the Osage Tribe.

2. The quarterly payments to owners of Osage headrights are composed of
two items-(a) the .pro-rata share of the balance remaining from the
receipts of royalties and bonuses after deductions authorized by Congress
have been made and (b) interest on trust funds to the individual credit
of the owner-in the Treasury of the United States.

3. Until the Secretary of the Interior has segregated amounts from the
Osage tribal funds with which to pay 2(a), no part of these royalties and.
bonuses may be considered "income" t which the estate of a life tenant
is entitled.

4. Where the segregation from-the tribal fund is not made until after the
death of the life tenant, her estate is not entitled to any part of the
payments made after her death.

5. Where the segregation with which to make 2 (a) occurs prior to the
death of an Osage owner of a headright that amount shall be considered
as having "accrued" within the meaning of section 4 of the act of March
2, 1929 (45 Stat. 1478). Where the segregation occurs after death the
amount shall be considered as "accruing."

6. Where an Osage owner of a headright has trust funds to his individual
credit in the United States Treasury at the time of his death the interest
due on such funds must be computed to the date of death. That part of
2(b) representing interest on trust funds to date -of death shall be con-
sidered as having "accrued" and the remainder as "accruing" within the
meaning of section 4 of the act of March 2, 1929, supra.

GARDNER, Solicitor:-
I. am returning [to Commissioner of Indian Affairs] for further

consideration the attached letter to the Superintendent of the Osage
Agency relating to the estate of Frances Brunt, a white woman,
who died on July 28, 1941. Frances Brunt was entitled to the income
from two Osage headrights during her life under the will of. her
son, Joseph Brunt, deceased Osage allottee No. 1000. Leo Summers
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Brunt, Theodore S. Brunt and- Leonard Quinton Brunt, unallotted
Osage Indians and the nephews of Joseph Brunt, are the remainder-
men under his will. After the death of Frances Brunt, the quarterly
payment. covering these two headrights made in September 1941
was turned over to the administratrix of the estate of Frances Brunt:
and the attorneys for the administratrix have made demand on the
Superintendent for "the balance of the income which accrued to
these headrights up to July 28, 1941."

Shortly after the matter was received in this office for considera-
tion the Superintendent was instructed to pay the March 1942
quarterly payment and all subsequent quarterly payments to the
remaindermen, leaving undisposed of the question of who is entitled
to receive any part of or all of the September and December 1941
payments-the administratrix of the estate of Frances Brunt or the
remaindermen.

While I agree with the conclusion reached in the attached letter
that the estate of Frances Brunt is not entitled to any part of either
of these quarterly payments, I am of the opinion that your letter
does not set out with sufficient clarity the basis for your conclusion.
'This is particularly true in view of. the fact that this question ap-
parently has not previously arisen in connection with Osage head-
rights and the further fact' that the officials at the Osage Agency
appear to have a misapprehension of the implications of the question
presented. The decision in this case will undoubtedly be followed
in other cases of a similar nature.'

* In order to determine the interest of the estate of Frances Brunt
in quarterly payments made after her death it is first necessary to
determine what the quarterly payments represent.

An: Osage headright has been defined as the right to receive the
trust funds and the mineral interests of the Osage Tribe at the end
of the trust period and during that period to participate in the dis-
tribution of the bonuses and royalties arising from the mineral
estate and the interest on trust funds. Globe Indemnity Cornpafrny
v. Bruce, et al., 81 F. (2d) 143 (C. C. A. 10, 1935), ert den. 297
U. S. 716.

The act of June 28, 1906 (34 Stat. 539), provided for the equal
division of the lands and funds of the Osage Indians among the-
individual members of the tribe, according to a roll authorized to

'1Note dispute over the interest Frances Brunt acquired in the headright of her de-
ceased husband, Edward Brunt, Osage allottee No. 998, under his will. See also letter
from the Superintendent of the Osage Agency dated November 13, 1942, relating to the
will of John Thomas Baker, Osage allottee No. 915, -whose widow was given the income
from his headright during her lifetime.
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be made by that act. After directing the manner in which the lands
should be allotted, Congress reserved the oil ad gas and other min-
erals underlying the Osage lands to the use of the Osage Tribe for
a stated period, the royalties thereon to be pid to the tribe.2 It
further directed that all funds of the tribe should be segregated as
soon as practicable after January 1, 1907, and placed to the credit
of the individual members of the Osage Tribe on a basis of a pro-rata
division among the members of said tribe or their heirs, said credit
to draw interest, which interest was directed to be paid quarterly
to the members entitled thereto.3

Congress further directed-
That the royalty received from oil, gas, coal, and other mineral leases ' * t

shall be placed in the Treasury of the United States to the credit of the mem-
bers of the Osage Tribe of Indians as other moneys of said tribe are to be
deposited under the provisions of this Act, and. the same shall be distributed
to the individual members of said Osage Tribe according to the roll provided
for herein, in the manner and at the same time that payments are made of
interest on other moneys held in trust for the Osages by the United States,
except as herein provided.4

and that from the royalties received from oil and gas certain moneys
should be set aside for agency expenses and other purposes.5

Section 4 of the act of March 3, 1921 (41 Stat. 1249), as amended
by the: acts of February 2, 1925 (43 Stat. 1008), and June 24, 1938
(52 Stat. 1034), directed the payment at the end of each fiscal quarter
to each adult member of the Osage Tribe having a certificate of
competency "his or her pro rata share, * * * of the interest on
trust fluids, the bonus received from the sale of leases, and the roy-
alties received during the previous fiscal quarter, S * t and to
each adult member of the Qsage Tribe of Indians not having a cer-
tificate of competency his or her pro-rata share of the same items,
not to exceed $1,000 per quarter.

That section also provided that at .the beginning of each fiscal
year there shall first be reserved and set aside out of the Osage tribal
funds available for that purpose a sufficient amount of money for
the expenditures authorized by Congress out of the Osage funds for
that fiscal year. Section 5 of the same act as amended by the act
of April 25, 1940 (54 Stat. 168), authorizes the levy and collection

2 Section 3.
3 Subsection 1 of Section 4.
4 Subsection 2 of Section 4.
5 Subsections 3 and 4 of Section 4. A similar provision for .the deduction of certain

sums from the amounts received as royalties is to be found in section 10 of the act of
April 18, 1912 (37 Stat. 86). The act of May 25, 1918 (40 Stat. 561, 578, 579), aeided-
the 1906 act by providing that such sums as may be annually appropriated by Congress for
agency purposes shall be set -aside -and reserved'from the royalties received from "oil,
gas, or other tribal mineral rights or other tribal funds 
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by t State of Oklahoma of a gross production tax upon all oil
and gas produced in Osage County, Oklahoma, and authorizes the
Secretary of the Interior to pay the tax on the royalty interests of
the Osage Indians from the amount received by the Osage Indians
from the production of oil and gas.",

The act of March 2, 1929 (45 Stat. 1478), provides that:*
all royalties and bonuses arising therefrom [the disposal of oil

and gas and other minerals] shall belong to the Osage Tribe of Indians, and
shall be disbursed to members of the Osage Tribe or their heirs or assigns
as now provided by law, after reserving such amounts as are now or may here-
after be authorized by Congress for specific purposes.

This latter provision was reenacted in the act of June 24, 1938, spra.
The quarterly payments may thus be said to represent the pro-rata

distribution of the balance of these royalties and bonuses, after the
deductions therefrom authorized by Congress have been made, among
the owners of headrights and the interest on the trust funds to the
credit of the original members of. the tribe or their heirs or devisees.
Thus. the quarterly payments are composed of two parts-(1) the
pro-rata distribution of the balance of the royalties and bonuses and
(2) the interest on the trust funds remaining to the credit of the
individual members of the tribe or their successors.

I am informed that Joseph Brunt had no trust funds to his in-
dividual credit at the time of his death. Therefore, Frances Brunt's
right to receive the income from the two headrights in question was
confined entirely to the distribution of the royalties and bonuses
arising from the mineral estate. I shall, therefore, confine myself
for the present to the consideration of that part of the quarterly
payment represented by the bonuses and royaltes arising from the
mineral estate of the tribe.

Wien does the individual interest in this portion of the payments
arise? It has been suggested that the individual interest arises as the
royalties and bonuses are received at the Osage Agency, and that the
duty to segregate the funds as they are received into 2,229 shares,
representing the shares of the members of the tribe enrolled in ac-
cordance with the 1906 acts and to place these segregated amounts
to the credit of the individual owners of the headrights, is imposed
by that part of the 1906 act set out above, which provides that the
royalties "shall be placed in the Treasury of the United States to
the credit of the members of the Osage Tribe." Such a construction
of that provision appears to me to be strained and unwarranted,
particularly in view of the fact that Congress had directed in the
preceding section Chat the royalties should be paid to the-tribe and
immediately thereafter it authorized the setting aside of certain
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amounts from the royalties received. In iiiy opinion, the quoted
words were used by Congress in a collective sense to designate the
Osage Tribe. This opinion is strengthened by the subsequent rec-
ognition by Congress of the tribal character of these funds. The
practical impossibility of placing these receipts to the credit of in-
dividuals, as and when received, is pointed out fully by the Super-
intendent in his letter of June 30, 1942.

The Attorney General has held that this language in the 1906
act is not to be narrowly construed to mean that these receipts are
to be placed to the credit of the individual members of the tribe. In
an opinion dated November 4, 1921 (33 Op. Atty. Gen. 60), discussing
the constitutionality of section of the act of March 3, 1921,. supra,
after pointing out that the 1906 act reserved the minerals "to the use
of the tribe * * * and the royalty to be paid. to said tribe," the
Attorney General said:

But it must be borne in mind that the mineral rights in the lands are
reserved to the tribe, not to the individual member. The tribe was the entity
considered by Congress in the provision with respect to leasing for minerals
and the revenues or royalties obtained were considered as tribal funds first
and not as individual royalties. The mineral leases were to be made through
the Tribal Council with the approval of the Secretary of the Interior; the
royalties were to be paid to the Osage Tribe (section 3). The individual
member had no part in the leasing even of his own land. The entire matter
was a tribal affair. Until they were placed to the credit of the individual'
Indian, they remained tribal funds.

See also opinion of the Comptroller General dated November 27,
1928 (A-25052), that the inherited interest of a non-Indian in an
Osage headright may not be paid to a receiver until the tribal funds
have been segregated and the share due the non-Indian has been
placed to his individual credit.

This Department has consistently held that no individual interest
vests in one entitled to share in the pro-rata distribution of tribal
funds until the Secretary of the Interior has segregated the pro-rata
share of the individual from the tribal funds, 25 CFR 233.4. See
also Cohen, H7andbook of Federal Indian Law, 193. I find nothing
in the legislation dealing with the affairs of the Osage Indians to
support-a deviation from the Department's position with respect to'
the time at which the individual's interest in the tribal fund vests.
As long as these funds remain tribal funds, the owners of the head-
rights can claim no portion thereof as their individual funds.

The quarterly payments are made in September, December, March
and June of each fiscal year. Because of the bookkeeping involved
and the delay occasioned by the transfer of these funds from the
Treasury of the United States to the checking account of the dis-
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bursing officer at the Osage Agency, the payment made in September
represents receipts of bonuses and royalties during the previous
months of April, May and June.

*When the receipts for the. preceding quarter are in, it is necessary
that there be set aside out of these receipts an amount sufficient to pay
the State tax on production and one-fourth of the amount appropri-
ated by Congress for the fiscal year for agency expenses. It is not
until it has been determined what portion of the total receipts for the
preceding quarter are not needed for these purposes and are thus
available for distribution to those entitled to receive them that a
segregatioil can be made of the -balance into the 2,229 shares. Sched-
ules showing these figures- are made up by the Osage Agency for'
Secretarial approval. The balances shown on the schedules must be
checked by the Office of Indian Affairs to determine that the figures
presented correspond with the figures of the Treasury Department
before they can be presented to the Secretary. When these figures
are presented to the Secretary they include a recommendation for the
payment of so much money on each individual share. When the
Secretary approvesi thlese'sclled 6 ~ the segregation from the tribal
funds is complete and the individual owners of the'headright-interests
may then be said to have a vested interest in the amount segregated to
the extent of their individual ownership of headrights.

Frances Brunt's interest in these two headrights was that of a life
tenant. During her lifetime her right to receive these quarterly pay-
ments was exactly the same as the right of an Osage owner of a head-
right to receive such payments. But her right to receive the income
from these headrights terminated upon her death under the will of
her son while the estate of a deceased Osage owner of a headright is
entitled to receive subsequent payments under certain conditions by
reason of an act of Congress. This latter right will be discussed later
in this memorandum.

It having been established that the date-of the segregation from the.
tribal funds of the amount necessary to make that part of each quar-
terly payment representing the bonuses and royalties is the date on
which the funds so segregated lose their character as tribal funds and
become funds to which individuals are entitled, it may'now be de-
termined whether the estate of Frances Brunt is'entitled to any part
of the two payments in question.

The situation here presented is not unlike that of a declaration of
a cash dividend by a corporation. The determination by the Secretary

6By a letter authorizing the payment of so much money per headright from the account
"Proceeds of Oil and Gas Leases, Royalties, etc., Osage Reservation, Oklahoma." See let-
ter approved May 5, 1942, I. 0. file 35695-1927-Part 3.
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that the condition of the tribal fund is such as to permit the payment
of so much money on each headright at a future date is analogous to
a resolution by the board of directors of a corporation that a cash
dividend will be paid. As soon as either acts, the amoumt declared
ceases to be the property of the tribe or the corporation and the owners
of the headrights or the stockholdefs, as the case may be, have an in-
dividual interest in the ainount declared. It is immaterial that the
payment date is fixed, for some time in the future. Upon the death
of a person entitled to the income of shares of stock for life his ex-
ecutor or administrator is clearly entitled to dividends declared dur-
ing: his lifetime though not payable until afterwards. Wilmington
Trust Co. v. Wilmington Trust Co., 15 AtI. (2d) 665 (Del. 1940). A
different rule prevails where the dividend is not declared until after
the death of the life tenant. In such a situation the entire dividend
belongs to the next beneficiary. In re Wuiehet's Estate, 138 Ohio St.
97, 33 N. E. (2d) 15 (1941). The dividend is not apportionable be-
tween the estate of the life tenant and the remaindermen. In re
Barron's. Will, 163 Wis. 275, 155 N. W. 1087 (1916); Mann v.Ander-
son, 106 Ga. 818, 32 S. E. 870 (1899). See also Simes, Law of Future
Interests, vol. 3, sec. 692; Bogert, Trusts and Trustees, vol. 4 sec. 816;
Fletcher, Cyc. Corp. (Perm. ed.), sec. 5418.

The above rules are clearly applicable to that portion of the quar-
terly payments made on Osage headrights with which I am now con-
cerned. The amounts represented by these portions of the payments
are not "incomne" to those entitled to receive them until the Secretary
-of the Interior has segregated from the Osage tribal funds in the
Treasury of the United States the mioney with which to make the pay-
mnents. It is only after the funds have been individualized to the
extent that it has been determined that each headright shall be en-
titled, at the end of the quarter, to so much money that a person, by
reason of his interest in an Osage headright, may assert his claim to
his proportionate share of the segregated amount.

The right of the estate of Frances Brunt to receive payments made
after her death depends on whether the money representing such pay-
ments had been segregated from the tribal funds prior to her death.
If the segregation represented by either of these payments had been
made before July 28, 1941, the date of her death, clearly her estate
would be entitled to that payment. But such is not the case. The
records of the Department show that the Secretary madethe segrega-
tion for the September payment on August 15, 1941, when he author-
ized the Superintendent to make a payment of $280 a share at the
end of the first quarter of the fiscal year 1942 (September 1941)., Since
Frances Brunt died prior to August 15, 141, .no income accrued to
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the headrights in which she had a life interest in the interim between
the payment made in June 1941 and the date of her death.

Therefore, her estate is not entitled to retain the payment made to
it in September 1941. Her administratrix should be called upon -for
the return of that payment. The segregation for the December 1941
payment was likewise made after her death. Heri estate is,. of course,
not entitled to any part of that payment. The remaindermen under
the will of Joseph Brunt are entitled to receive both of these pay-
ments.

The correspondence indicates the necessity for clarifying the pro-
cedure to be followed when an Osage owner of a headright dies be-
tween quarterly payment dates. The confusion appears to have arisen
because of two decisions construing section 4 of the act of March 2,
1929, supra, and certain departmental instructions issued as the result
of those decisions.. Section 4 provides:

Upon the death of an Osage Indian of one-half or more Indian blood who
does not have a certificate of competency, his or her moneys and funds and
other property accrued and accruing to his or her credit and which have here-
tofore been subject to supervision as provided by law may be paid to the
administrator or executor of the estate of such deceased Indian or direct to
his heirs or'devisees, or may be retained by the Secretary of the Interior-in-
the discretion of the Secretary of the Interior, under regulations to be pro-
mulgated by him,: Provided, That the Secretary of the Interior shall pay to
administrators and executors of the estates of such deceased Osage Indians
a sufficient amount of money out of such estates to pay all lawful indebtedness
and costs and expenses of administration when approved. by him; and, out
of the shares belonging to heirs or devisees, above referred to, he shall pay
the costs and expenses of such heirs or devisees, including attorney fees, when
approved by him, in the determination of heirs or contest of wills. Upon the
death of any Osage Indian of less than one-half of Osage Indian blood or
upon the death. of an Osage Indian who has a certificate of competency, his
moneys and funds and other property accrued and accruing to his redit shall
be paid and delivered to the administrator or executor of his estate to be
administered upon according to the laws of the State of Oklahoma: Provided,
That upon the settlement of such estate any funds or property subject to the
control or supervision .of the Secretary of the Interior on the date of 'the
approval of this Act, which have been inherited by or devised to any adult or
minor heir or devisee of one-half or more, Osage Indian blood who does not
have a certificate of competency, and which have been paid or delivered by
the Secretary of the Interior to the administrator or executor shall be paid
or delivered by such administrator or executor to the Secretary of the Interior
for the benefit of such Indian and shall be subject to the supervision of the
Secretary as provided by law. [Italics supplied.]

In the case of Denoya v. Arrington, 163 Okla. 44, 20 P. (2d) 563
(1932), the Supreme Court of Oklahoma considered a headright"
as embracing only the right to share in the distribution of the funds
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received from the mineral interests of the tribe. It held that the quar-
terly payments accruing to the headright of an Osage allottee of less
than one-half Indian blood after the quarter in which she died were:
not assets of the estate of the decedent which lawfully-could be ap-
plied in payment of the claims of her creditors.- The court said:

* * * There is a distinct difference between the income which has accrued
to an Osage headright prior to the death of the allottee and that which may
accrue subsequent thereto. In the instant case it does not appear to be ques-
tioned that the creditors would be entitled to have all funds of this nature
and character which had accrued to- the credit of said decedent at the time
of her death, or accruing from such funds during the fiscal quarter of her
decease, to apply* to the liquidation of the debts incurred by said decedent* * *. [p. 564]

* * * * * * *

The aforesaid section 4 of said Act of March 2, 1929, specifically designates
"his moneys and funds and other property accrued and accruing to his credit."
We are of the opinion that these words "accrued and accruing" were fitly
and advisedly used by Congress, and as applied to an Osage headright do
not extend beyond the fiscal quarter as provided in said section 4.

In the instant case whatever moneys were due the decedent from any sources
whatever at the time of her decease were those which had accrued to her as
an enforceable right or claim by reason of the acts of Congress. They accrued
to her credit, and the participle "accruing" is in a measure synonymous with
the word "accrued." If decedent's pro rata share of the income from the
mineral rights, accruing during the fiscal quarter of her decease, had not
actually been. placed in the Treasury of the United States to the credit of the
members of the Osage Tribe of Indians and distributed to her, as provided
by paragraph 2 of section 4 of the act of 1906, the same may be properly
construed as coming within the provisions of said act 1929 during such quarter
as "accrued and accruing," as such income derived from said headright came
into existence prior to her death and became vested in her as an enforceable
right, although it actually had not and could not have been placed to her
credit prior to the expiration of such fiscal quarter. * * * [p. 567]

Shortly after that decision the following instructions, contained
in a letter dated August 1, 1933, approved by the Department on

V August 17, 1933, were issued covering the disbursement of funds to
executors and administrators of the estates of Indians of less than
one-half Indian blood or Indians having certificates of competency:

We are of the opinion that under the decision in the Denoya case only such
funds can be paid the personal representative as accrued prior to his death.
Therefore, in the example given where the Indian died May 15 the adminis-
trator or executor should receive the June payment in full and the -propor-
tionate part of the September payment that accrued up to May 15.

You are authorized to make disbursement to executors and administrators
of estates of deceased Osage Indians of less than one-half Indian blood, or
who have certificates of competency in accordance with the above.

Two years thereafter, the Circuit Court of Appeals handed down
its decision. in Globe Indemnity Company v. Bruce, et al., spra, dis-
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agreeing in part with the State court's holding in the Denoya case.
The court included within its definition of a "headright" the right
to receive the trust funds segregated as the result of the 1906 act at the,
end of the trust period and, during the trust period, to participate in
the distribution of the interest on such trust funds. There the ques-
tion was whether the County Court had jurisdiction overa lieadright
owned by a deceased Osage of less than one-half degree Indian blood
who had received a certificate of competency and the accumulations
thereto during the period of administration or whether the County
Court's jurisdiction extended to only so much, of the headright and
accumulations as is necessary to pay legacies and certain debts. The
Court held that the headright of a deceased Osage is subject to the
jurisdiction of the County Court and that the quarterly payments
are subject to the jurisdiction of such court during the pendency of
the administration and until the settlement of the estate. In review-
ing the Denoya decision the court said:

It further held that the word "accruing" in section 4, 8supra, embraces only
the quarterly payment for the quarter in which the decedent dies.

With the latter holding we do not agree.
* * * *, * * , * :

It will be observed the act speaks of moneys, funds and property accrued
and accruing to the credit of the owner of the headright, not of quarterly
payments accrued or accruing to such owner. We see no reason for construing
the words accrued and accruing as referable to quarterly payments.

Interest on trust funds and the mineral royalties ate constantly accruing
to the credit of -owners of headrights. On the death of the owner of a head-
right, certain interest on trust funds and mineral royalties will have accrued
to his credit. The word accruing cannot refer to them. It must refer to those
that arise after the death of the owner of the headright. We hold the word
"accrued" refers to interest and royalties that have arisen to the credit of
the owner of the headright at the time of his-death and the word "accruing"
refers to the interest and royalties that will arise to the credit of his headright
after his death and prior to the distribution of his estate. [p. 153] [Italics
supplied.] -

The Federal court held further that the -administrator of the de-
ceased Indian's estate was authorized to receive the quarterly pay-
ments which accrued after her death to pay the costs of administra-
tion, to discharge any valid debts to the payment of which the
quarterly payments could lawfully be applied, and to distribute the
balance in accordance with the provisions of decedent's will. It held
that expenses of the last illness, funeral expenses and legacies under
the will could be paid out of quarterly payments accruing after the
death of the owner but expressed no opinion -on the question of
whether the quarterly payments accruing after the death of the owner
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could be resorted to for the discharge of the claims of general
creditors.

As the result of the Globd Indemnity Company decision, further in-
structions were issued in a letter dated March. 31, 1936, and approved
by the Department on April 6, 1936, covering payments -to be made
to executors and administrators after the death of an Osage Indian.
After stating that under section 4 of the 1929 act the Osages fell
into two classes-Class A, composed of those of one-half or more
Indian blood who do not have certificates of competency, and Class
B, composed of those of less than one-half Osage Indian blood and
those Osage Indians (even of one-half or more Indian blood) who
have received certificates of competency, the Assistant Commissioner
said:

As to decedents in this class (Class A) therefore, no funds accruing after
the death of the Indian should be turned over to the executor or administrator
except for the payment of approved claims, costs, and expenses, in accordance
with specific authority from this Department.

As to the Indians in Class B, supra, the funds in such estates should be paid
to the executors or administrators as they accrue. In the event, however,
any executor or administrator attempts to use these funds for purposes other
than the payment of last illness, funeral expenses, expenses of administration
and legacies under duly probated wills, if any, of such decedents, appropriate
action can and should be taken to recover such funds for the benefit of the
estate of the decedent.

The practical effect, therefore, of the decision of the Circuit Court of Appeals
in the Bruce v. Globe Indemnity case, supra,-which has now become final,-
is that the word "accruing" as used in Section 4 of the Act of March 2, 1929, is
interpreted as referring to payments arising after the death of the owner of
the headright. Regardless, therefore, of whether the funds accrued before or
after the death of such an Indian such funds of estates in Class A are available
for payment to executors or administrators for the purpose of settling lawful
indebtedness, costs, and expenses, when approved by the Secretary of the
Interior, and in Class B for payment to executors or administrators during
the pendency of administration of the estate.

It 'was also pointed out that since the United States' Supreme Court
had denied certiorari in the Globe Indemnity Comnpany case, the De-
partment would not be justified in pursuing any course other than to
follow the decision of the Federal court. While not specifically over-
ruling its previous instructions approved on August 17, 1933, such
was the effect of these instructions.

Approval of these instructions was given with the understanding.
that the instructions had no application to tribal trust funds segre-
gated and placed to the. credit of individual Osage members under the
act of June 28, 1906, supra. Thereafter my predecessor, on April 26,
1936, held that in the absence of legislation by Congress providing
for payment of the segregated trust funds of deceased Osage Indians
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to executors or administrators of their estates, such payments were
not authorized, whether the deceased member did or did not have a
certificate of competency at the time of his death. He held further
that the authority contained in the 1929 act for payment to executors
and administrators did not extend to the segregated trust funds but
that it was confined to those fhnds which had accrued or which might
accrue from the interest on the segregated trust funds and from the
mineral royalties and bonuses (55 I. D. 489). I am thoroughly in
accord with that opinion.

Sometime thereafter the Superintendent initiated the. practice of
sending a form letter to executors and administrators of 'estates of
deceased Osages. That letter refers to the holdings in the De'noya
and Globe Company cases and the departmental instructions. It
concludes:

For the reason that funds are not paid out to Osage Indians in the same
quarter in which they accrue, as a rule the first quarterly payment check after
death and a portion of the second quarterly payment check after death, de
pending on the date of death,-are for funds which accrued prior to death. At
the time such checks are sent to you we will inform you of the portion thereof
which accrued prior to date of death.

I ant informed that the Superintendent relies on the instructions
issued in 1933 for this paragraph. Those instructions, as stated above,

* should no longer-be followed.
Because the funds which have accrued prior to the death of an

Osage owner of a headright are available for different purposes than
those which accrue subsequent to death, it is important that the
Superintendent understand thoroughly what funds are considered
to have accrued at the date of death.

I have already shown that the quarterly payments are composed of
two parts and that, as to the first part, when the owner of a headright
dies between quarterly payment dates, whether- or not any part of
subsequent quarterly payments arising from the segregation of the
royalties and honuses may be said to have accrued to his credit de-.
pends upon the date of the segregation of -these funds by the Secretary.
If the funds are segregated before the death of the owner, they have-
accrued to his credit and it is immaterial that they will not be placed
to his account at the agency until the end of the quarter. If the funds;
are segregated after the death of the owner they must be considered
as "accruing" within the meaning of the 1929 act.

A different rule must prevail, however, as to the other part of the
quarterly payments made after the death of. the owner of a headright
where such owner has to his credit funds segregated as the result of
the 1906 act. The interest payable on these funds makes up the other
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part of the quarterly payment. The owner's beneficial interest in
these funds had vested prior to his death and, since interest accrues
from day to day,7 that part of the quarterly payment made next after
death, representing the interest on these funds, should be divided in
the ratio of the length of time the Osage owner of the funds was
alive to the entire period covered by the payment. When this division
has. been made the interest up to the date of death must be considered
as "accrued" and the balance of the interest must be considered as
"accruing." In other words, the interest should be computed to date
of death.

I am of the opinion that the statement contained in the instructions
issued in 1936 that the word "accruing" as used in section 4 of the act
of March 2, 1929, refers to payments arising after the death of the-
owner of the headright is incorrect. No general statement can be
made that payments made after death shall be considered as "accru-
ing." The date of death of the owner in relation to the date of segre-
gation of the receipts from the mineral interests and whether or not
the owner had trust funds to his credit must be taken into considera-
tion in each instance before it can be determined whether or not any
part or all of payments made subsequent to death shall be considered
as "accruing" within the meaning of the 1929 act.

The instructions approved on April 6, 1936, should be modified to
conform with this memorandum.

Approved: -
OscAR L. CHAPMAN,

Assistant Secretary.

APPLICABILITY OF THE HATCH ACT TO OFFICERS AND
EMPLOYEES OF THE TERRITORY OF HAWAII

Opinion, April S, 1943

* FEDERAL EPLOYEES-ADMINISTRATIVE PosITIONs-GoVERNOR AND SECRETARY 01
TERRITORY-POLITICAL ACTIVITY-SECTION 2 OF HATCH ACT.

- Since the Governor' and the Secretary of the Territory of Hawaii are
appointed by the President, by and with the advice and consent of the
Senate, and since their salaries are paid from the Federal Treasury, they
must be regarded as employed in "administrative" positions "by the United
States" and hence subject to the prohibition in section, 2 of the Hatch

7 Wilmington Trust Co. v. Chapman, 20 Del. Ch. 67, 171 Al. 222 (1934), affirmed
on appeal; Massey v. Wlirlnyton. Trust Co., 20 Del. Ch. 454, 180 Al. 927; Kahn v.
Wells Fargo Bank ¢, Union Trust o, 27 P. (2d) 672 (Calif. 1933); In re Davidson's
Estate, 287 Pa. 354, 136 Atl. 130 (1926) ; Equitable Trust o. v. Miller, 189 N. Y.
Supp. 293 (1921) ; Bridgeport Trust Co. V. Marsh, 87 Conn. 384, 87 Atl. 865 (1913).
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Act against the use of "official authority for the purpose of interfering
with, or affecting, the election or the nomination of any, candidate for
the office of President, Vice President, Presidential elector, Member of the
Senate, Member of the House of Representatives, or Delegate or Resident
Commissioner from any Territory or insular possession."

FEDERAL EmPLOYEE-ExEcuTIvE BRANCh-GOVERNOR AND SECRETARY OF TERRI-
TORY-POLITICAL ACTIVITY-SECTION 9(a) OF HATCH ACT.

The Governor and the Secretary of the Territory of Hawaii, while employed
in the executive branch, are not to be regarded as employed in the execu-
tive branch of the Federal Government, within the meaning of section 9(a)
of the Hatch Act, forbidding officers and employees thereof to use "official
authority or influence for the purpose of interfering with an election or
affecting the result thereof," or to take "any active part in political man-
agement or in political campaigns," since (1) the context of the entire
section reflects an intention to exclude policy-making positions, and (2)
reference to subsequent enactments indicates a legislative recognition that

* Territorial officers theretofore had been unaffected by the act.

TERRITORIAL EPLOYEEs-DIRECTOR OF TERRITORIAL SOCIAL SECURITY DEPART-
MENT-POLITICAL ACTIVITY-SECTIONS 2 ND 12(A) OF HATCH ACT.

The Director of the Territorial Social Security Department, by reason of
his identity with the program of the Federal Social Security Act, and
the definition of "State" to include "Territory" in section 19 of the Hatch-
Act, is subject to all of the prohibitions in sections 2 and 12 (a) of the act
against political activities on the part of officers and employees "of any

* \ State or local agency whose principal employment is in connection with
any activity which is financed in whole or in part by loans or grants made
by the United States or by any Federal agency."

TEREITORIAL EMPLOYEES GENERALLY-POLITICAL AcTITY-r-HATCH ACT.

No officers or employees of the Territory of Hawaii, other than the Goverqnor,
the Secretary, and the Director of the Territorial Social Security Depart-
ment, are subject to any of the provisions of the-Hatch Act unless shown
to be employed in connection with a federally financed activity.

'GARDNER, Sozicitor:

At the request of the Acting Director of the Division of Territories
and Island Possessions, the following questions submitted by the
Governor of Hawaii, concerning the application of the Hatch Act'
to officers and employees of the Territory, have been submitted to
this office for opinion:

[1] Are the provisions ofSection 9 of said law applicable to Territorial offi-
cers and employees? In other words, are Territorial officers "Federar' officers
or officers of- any agency of the Federal government in contemplation of this
law? [2] If this should be answered in the negative, would these provisions
apply to Territorial officers who are appointed by the President and whose

I Actof August: 2, 1939 (53 Stat. 1147), as amended by the acts of July 19, 1940 (54
Stat. 767), and March 27, 1942 (56 Stat. 176, 181, 18 U. S. C. secs. 61 et seq.).
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salaries are paid from Federal funds, such as the Governor and the Secretary
of the Territory? [3] Do these provisions apply to Territorial officers ap-
pointed locally, whose salaries are paid in part from Federal funds, such, for
instance, as the Director of the Territorial Social Security Department?

While categorical answers to these questions do not completely
clarify the situations to which they are addressed, it may be said
in ageneral way at the outset that none of the officers or employees
of the Territory, except the Director of the Territorial Social Secur-
ity Department, appears to be subject to the act's principal restric-
tions on political activity. These conclusions will be amplified in
the: discussion to follow.'

In so far as the act undertakes to define the scope of permissible
political activity by persons identified with the territorial govern-
ments, its provisions are both literally and historically productive
of some confusion.

Section 9 provides:
(a) It shall be unlawful for any person employed in the executive branch

of the Federal Government, or any agency or department thereof, to use his
official authority or influence for the purpose of interfering with an election
or affecting the result thereof. No .officer or employee in the executive branch
of the Federal Government, or any agency or department thereof, except a
part-time officer or part-time employee without compensation or with nominal
compensation serving in connection with the existing war effort, other than
In any capacity relating to the procurement or manufacture of war material,
shall take any active part in political management or in political campaigns.
All such persons shall retain the right to vote as they may choose and to
express their opinions on all political subjects and candidates. For the pur-
poses of this section the term "officer" or "employee" shall not be construed
to iclude (1) the President and Vice President of the United States; (2)
persons whose compensation is paid from the appropriation for the office of
the President; (3) heads and assistant heads of executive departments; (4)
officers who are appointed by the President, by and with the advice and
consent of the Senate, and who determine policies to be pursued by the United .
States in its relations with foreign powers or in the Nation-wide administration
of Federal laws.'

(b) Any person violating the provisions of this section shall be immediately
removed from the position or office held by him, and thereafter no part of
the funds appropriated by any Act of Congress for such position or office shall
be used to pay the compensation of such person.

Both the Governor and the Secretary of the Territory of Hawaii
are appointed by the President, by and with the advice and consent
of the Senate,8 and their salaries consistently have been paid from

2 The exception in the second sentence was added by section 701 of the Second War
Powers Act, 1942 (act of March 27, 1942, 56 Stat. 176, 181), but this amendment is not
material in the analysis, infra, of the relation between sections 9(a) and 12(a).
: 'Sections 66 and 69 of the Organic Act of Hawaii (act of April 30, 1900, 31 Stat. 154,

48 U. S. C secs. 531 and 534).
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the Federal Treasury.4 While they of course are employed in the
executive branch, the' question remains whether their employment is
in the executive branch of the Federal, as distinguished from the
Territorial, Government. If' so, they are within the category for-'
bidden by the'first sentence to use their "official authority'or influence'
for the purpose of interfering with an election or affecting the result
thereof," and also are within, the prohibition in the second sentence,
against taking' "active part in political management or in political
campaigns," unless they: should be regarded further as within one
iof' tle four classes -of persons expressly exceptedfrom the operation
of the sentence. If they are not employed in the executive branch
of the Federal Government, 'section 9 of course is without application
to them in any respect.

The words in which the persons to whom section 9(a) shall apply
are not fre e from ambiguity, but I am disposed *to resolve
that ambiguity in favor of the exclusion of the .Govenor and tle
Secretary for two reasons. First, a reading of the whole section 9(a)
in the light' of the available legislative history, although the latter
admittedly is meager, negatives any suggestion that the Congress
had Territorial officers in mind for any purpose at the time of the
enactment of the original'Hatch Act.5 Itis ear th. the second
sentence of section 9(a) was not intended to apply to what may be
broadly described as policy-making positions, as enumerated in the
four classes o f0 exceptions.' It seems next to inconceiVable that the
.Congress could have intended that' the incumbents of offices invested
Viththe dignity of that of the Governor 7 and the Secretary8 should

See, e.g., Interior Department Appropriation Act, 1943 (act of uly 2, 1942, 56 Stat.
506, 559).

'Sections 12-20, inclusive, were added by the act of July 19, 1940 (54 Stat. 767, 18
U. S. C. 'secs. 611-S61t), which also amended section 2 to extend its prohibitions to admin-
istrative employees of the States in connection with federally financed activities.

0 See statements of Senator Hatch in debate on proposed repeal of section 9 in 86 Cong.
Rec. 2432i (1940). See also section 14: of the act, expressly excepting the-Commissioners
and the Recorder of Deeds of the District of Columbia from the prohibition in section
9(a) against political activity.

T Section 67 of the Organic Act (note 3, supra; 48 U. S. C. sec. 532) provides: "That
the governor shall be responsible for the faithful execution of the laws of the United
States and of the Territory of Hawaii within the said Territory, and whenever it becomes
necessary he may call upon the commanders of the military and naval forces of the
United States in the Territory of Hawaii, or-summon the posse comitatus, or call out the
militia of the Territory to prevent or suppress lawless violence, invasion, insurrection,
or rebellion in said Territory, and he may, in case of rebellion or invasion, or imminent
danger thereof, when the public safety requires it, suspend the privilege of the writ of
habeas corpus, or place the Territory, or any part thereof, under martial law until com-
munication can be'had with the President and his decision thereon made known.3

'Section 69 of the Organic Act (note 3, supra) requires the Secretary to record and
preserve all laws and proceedings of the legislature and all acts and proceedings of the
Governor, to promulgate proclamations of the Governor, and to transmit copies of pro-
ceedings and reports to the President and the Senate and the House of Representatives

692959-48-31-
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not be excepted, and yet class (4), which is the only one in which
it would be even remotely possible to place these, officers, is couched
in language manifestly reflecting a thought extending only to such
officers as ambassadors9 and policy-making officials of the national
government, who determine policies to be pursued in the Nation-wide
administration of Federal laws.

Secondly, it is settled that in. ascertaining the legislative intention
in a particular act reference may be had to subsequent legislation on
the same subject,' and reference to sections 12 (a) and 19 of the
Hatch Act, which were added in. 1940,1" indicates a recognition by
the. Congress that Territorial officers theretofore had been unaffected
by the act. Section 12(a) forbids the same political activities as are
named in section 9 (a), on the part of officers and employees "of any
State or local agency whose principal employment is in connection
with any activity which is financed in whole or in part by loans or
grants made-by the United States or by any Federal agency," and
section 19 defines "State" as "any State, Territory, or possession of
the United States." Section 12(a), however, specifically excepts "the
Governor or the Lieutenant Governor of any State or any person
who is authorized by law to act as Governor" from the.prohibition
against taking "active part in political management or in political
campaigns." While the factual circumstances in which section 12(a)
may be operative are more restricted than those in which section 9 (a)
applies the exclusion of the Governor and the Secretary (who is
"authorized by law to act as Governor") from this particular pro-
hibition can be consistent only with an assumption that section 9(a),
which includes the same prohibition, had no application to them in
the first instance.

While it is my opinion that the Governor and the Secretary thus
are not employed in the executive branch of the Federal Government,
and hence are not subject to section 9 of the Hatch Act in any respect,
it should be noted that they probably nevertheless must be regarded
as employed in "administrative" positions "by the United States," in
view of the manner of their appointments and the source of their

of the United States. Section 70 provides that the Secretary shall act as governor In
case of the latter's death, removal, resignation, disability, or his absence from the
Territory.

OThe Attorney General has held that ambassadors and ministers are within class (4)
of the exceptions in section 9(a). 39 Op. Atty. Gen. 508 (1940).

is United States v. Freeman, 3 How. 556, 564, 565 (1845) i- ger v. Western Invest-
ment Co., 221 U. S. 286, 309 (1911); United States v. Hutcheson, 312 U. S. 219, 231
(1941); United States v. Cooper Corporation, 312 U.: S. 600, 608, 609 (1941); Great
Northern Ry. Co. v. United States, 315 U. S. 262, 276 (1942). See Cope v. Cope, 137
U.- S. 682, 689 (1891).

' Note 5, supra.
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salaries,'2 and hence within- the category of persons forbidden by 0

section 2 of the act to use "official authority for the purpose of inter-
fering with, or affecting, the election or the nomination of any'
candidate for the office of President, Vice President, Presidential
elector, Member ofithe Senate, Member of the House of Representa-
tives, or Delegate' or Resident Commissioner from any; Territory or

. i - . . And n . : neerrz d o

insular possession."-- 3 .

It therefore is my opinion that the Governor and the Secretary
of the Territory, while forbidden in common with all other adminis-
trative employees of the United States to use official authority. or
influence for the purpose of interfering with or affecting the election

- or nomination of any candidate for any of the offices enumerated in
section 2 of the Hatch Act, are at liberty to take an active part in
political management and political campaigns.

As for other Territorial officers and employees, section 80 of the
Organic Actl4 provides that certain enumerated officers. shall be
appointed by the Governor, by and with the advice and consent of
the senate of the Territory, that "the manner of: appointment and
removal and the tenure of all other officers shall be as provided by
law," and that "the salaries of all officers other than those appointed
by the President shall be as provided by the legislature." Appro-
priationS for the salaries of such officers and employees are made
by the Territorial legislature.'3 While the direct question has not
been one of frequent presentation, the holdings have been uniform
in their indication that a Territorial officer or employee is not a
Federal officer or employee. .now v. United States, 18 Wall. 317
,(1873); Schuermnan v. Arizona, 184 U. S. 342, 353 (1902); En parte
Duncan, 1 Utah 81 (1873); 29 Op. Atty.' Gen. 410, 412, 413 (1912);
11 Comp. Dec. 702 (1905). See also 12 Comp._ Gen. 600 (1933);
ibid.- 651 (1933); 15 id. 852 (1936); 16 id. 49 (1936); 17 id. 362, 365'
(1937). It accordingly is my opinion that persons appointed in the
manner prescribed by section 80 of the Organic Act are neither
" employed in any administrative position by the, United States-"
within the meaning of section 2 of the Hatch Act, nor "employed in

Notes 3 and 4, supra.
13 violation of section 2 is punishable, under section 8, by a fine of not more than

$1,000 or imprisonment for- not more than one year, or both. Section 9, however, is not
a penal provision., While it is not important to the questions presented in this opinion
it should be noted that section 2 applies to all persons employed in administrative posi-
tions, irrespective of the branch of the Federal Government, whereas section 9 is confined
to employees of the executive branch. See Department of Justice Circular No. 3285, issued
August 10, 1939.

.Note'3, supira; 48 U. S. C. sec. 546.
' See, e.g., Session Laws of Hawaii, 1939, Chap. 267B, which made general appropria-

tions for the biennial period ended June 30, 1941.



396 DECISIONS OF THE DEPARTMENT OF TE INTERIOR [58 I. D.

the executive branch of the Federal Government," within the mean-
ing of section 9(a); and hence that they are not subject to ther
prohibitions against political activity imposed on those classes of
persons.

The question remains, however, whether clause (2)' of sectiol 2 l6

and section 12(a) may be applicable to any of the Territorial officers'
or employees, in view of section 19, which defines "State" to include
"Territory.". The Director of the Territorial Social Security Depart-
ment, "who shallibe appointed in the maml' prescribed by * * *

section 80 of the Organic Act" 17 clearly seems to be an officer whose
political activities are proscribed by these provisions, by reason of his
identity with the program of the Federal Social Security Act,18 which
extends to. Hawaii,'9 and which has been comprehensively imple-
mented by local legislations I therefore conclude that this officer is
"employed in [an] administrative position by [a] State * * * in
connection with [an] activity which is financed in whole or in part by
loans or grants made by the United States," that this is his "-principal
employment," and that he therefore is subject to all of .the prohibitions
in sections 2 and 12(a) of theHatch Act.

'Whether there may be other Territorial officers or employees to 0
whom sections 2 and 12(a) apply is not definitely disclosed by the
file submitted. lit can only be observed that none of such persons is
subject to the provisions of these sections unless his situation is similar
to that of the Director of the Territorial Social Security Departmeht
in that his employment is in connection with a federally financed

* activity a question which maybe determined, if necessary, upon the
* showing of complete facts in particular instances.2 '

Ink summary, it is my opinion that-
(1) The Governor and the Secretary of. the Territory of Hawaii

each is employed in an "administrative position by the United States,"
and both therefore are subject to the prohibition in section 2 of the
Hatch Act against the use of official authority or influence for the
Purpose of interfering with or affecting certain nominations and elec-
tions;

lo See notes 5 and 13, sepra.
17 Session Laws of Hawaii, 1939, Chap. 259A, sec. 1.
-SAct of August 14, 1935 (49 Stat. 635, 42 U. S. C. secs. 301 et seq.).

Ibid., sec. 1301(a).
so Session Laws of Hawaii, 1939, Chap. 259A.
.L "Under the language of the statute, the determination of persons or classes of persons

subject to its provisions will turn, in a great many instances, on the facts in the par-
ticular cases. A complete classification of State or local officers or employees within the
scope of the statute is, of course, impossible." (Paragraph 5, Civil Service Commission
Form 1236A, issued September 18, 1940.) See also Starr, "The Hatch Act-An Inter--
,pretation," 30 National Municipal Review, 418, 423 (1941).:
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(2) The Governor and the Secretary are not employed "in the
executive branch of the Federal Government," and therefore are sub-
*ject to none of the provisions of section 9;

(3) The Director of the Territorial Social Security Department,
by reason of his connection with a federally financed activity, is sub-
ject to all of the prohibitions in sections 2 and 12(a);

(4) None of the remaining Territorial officers and employees., un-1 :
less shown to be employed in connection -with a federally financed
activity, is subject to any of the provisions. of the Hatch Act.

A Approved:.
ABE FORTAS,

Under Secretary.

LIABILITY OF GOVERNMENT FOR DAMAGE CAUSED BY

UNPRECEDENTED FLOODS

Opindoo, April 5, 1943

CLAIMs AGAINST UNITED STATES-PiOPEtTY DAMAGE-FLOODING-MEASURE OF
LIABILITY.

Liability of the Government for damage to privately owned property flooded'
by its irrigation works' is not that of an insurer but is to be determined
according to the degree of care required of ordinarily prudent and careful
private individuals in like circumstances.

CLAIMS AGAINST UNITED STATES-PROERTY DAMifAGE-FLOODING-NEGLIGENCE--
- ACT OF GOD.

Claims for damage resulting from a flood, of such unprecedented volume as,
to constitute it an act of God, for which the Government is not liable,
cannot successfully be asserted on the ground of negligence ii failure to
construct a detention reservoir of sufficient volume to impound unprece-

*-- - -dented and unforeseeable flood waters.,

GARDNER, Solicitor:.

Certain Indians of the Yuma Indian Reservation, through tile -
Bureau of Indian Affairs, have filed &laims totaling $4,615.25 against
the United States for compensation for damage to their allotments
resulting from flooding alleged to have been caused by breaks which
occurred in the' banks of the Yuma Main 'Canal and the Detention
Reservoir on September 5, 1939. The claims represent only the por-
tion of the damage suffered by Indians on the Reservation Division
of the project, which is on the California side of the Colorado River.
The total damage resulting from the flood, including that suffered by
white occupants of, the Bard Irrigation District, which is on the
Arizona side of the River, is estimated at $25,000. The question,
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whether the claims submitted in behalf of the Indians either should
be paid under the provisions of the Interior Department Appropria-
tion Act, 1943 (56 Stat. 506), relative to compensation for damages
caused by irrigation works, or should be allowed and certified to the
Congress under the act of-December 28, 1922 (42.Stat. 1066, 31 U. S. C.
sec. 215), has been submitted to me for opinion.

It is my opinion that the Department is without authority to give
favorable consideration to the claims under either of these acts.

The property of the claimants is within that part of the Reserva-
tion Division of the Yuma Irrigation Project lying in Imperial

* County, in the southeastern corner of California. The area, which
is generally known as the Salton Sea region, is physiographically
unique in many respects. (See Appendix II.) *, Because of this fact
unexpected torrential rains and "flash" floods are not uncommon to
the region. (See Appendix III.)

The Yuma Canal skirts the foot of the bench or mesa between the
Cargo Muchacho Mountain Range and- the lowlands bordering the
Colorado River. Picacho, Unnamed, and Bee Washes are prominent
among many washes which drain the high mesa lands. The Yuma
Canal crosses Unnamed Wash by contour location on the alluvial fan
some distance below the wash outlet. The All-American Canal, located
approximately 22 feet higher than the Yuma Canal, crosses the wash
near its outlet.

-I
The evidence upon the basis of which the claims must be deter-

mined is contained in statements from representatives of the Bureau
of Reclamation, the Yuma County Water Users Association, and
the Bureau of Indian Affairs. (See Appendix I.) The, following
f actual circumstances appear to be uncontroverted:
- On September 4, 5, and 6, 1939, a rainstorm of unprecedented pro-
portions (hereinafter referred to as the 1939 flood) visited the area
of the Yuma Irrigation Project. The storm was admittedly much
worse than previous storms which had visited the same area in 1926,
1932, and 1937. At the time of the construction of. the Yuma De-
tention Canal rainstorms of floodlike proportion were known to'
the area. In 1925, in recognition of this fact, the Bureau of Reclama-

6tion constructed 'certain protective works, including conduits to
carry the flood waters from Picacho and Unnamed Washes across
the Yuma Main Canal into the Detention Reservoir, located at the
outlet of the washes. It appears that no definite information was

* Appendices referred to in this opinion may be found in the files of the Solicitor's
Office. [Editor] :
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available as to the run-off of the washes but that the -reservoir was
constructed in accordance' with the best engineering practices and
on the basis of the best available information; with a capacity When
full of approximately 1,500. acre-feet. The, construction of the
reservoir is stated by the Bureau of Reclamationnot to have been
for the purpose of storing water permanently, but for the temporary
detention and later orderly discharge, through appurtenant drainage
works, of flood waters from the washes-mentioned. (See Appendix
III.) It is asserted that these flood waters would otherwise cause
damage to the project main canal, and, surrounding territory with
a resultant interruption in water service to: many thousands of
acres of land.

As a result of a flood in1926, the capacity of the reservoir was
increased approximately 25 percent by constructing the embankments
two feet higher. A concrete diaphragm 1/2 inches thick also was
built throughout the 'full height of the fill, and extending 4 to 5
feet vertically into the natural ground, as an additional precaution
against rodents. (See Appendix III.) The reservoir failed after'
what is reported to have been an extraordinary rainstorm, on
October 10, 1932, because of gopher holes which developed at its
outside toe, despite the diaphragm precaution, almost at the same
time that the force of the rainstorm struck. In connection with that
incident, the District Counsel of the Bureau of Reclamation, stated
that the Picacho and Unnamed Washes flooded approximately the
same area prior to their control by the Detention Reservoir, that the
building of the control works had little or no effect upon the course
flood waters would take if the works failed, other than a benefit to
some lands and little, if any, detriment to others, and therefore took
the position that since the location of the washes was an act of nature,
and rainstorms were the result of an atmospheric disturbance, both
beyond the- control of the Bureau of Reclamation, the Bureau should
not be held responsible for damage resulting therefrom. This posi-
tion was affirmed in an opinion of the Acting Solicitor, approved
February 20, 1939 (M. 30038), rejecting 'claims for damages which
were filed as the result; of a flood in 1937 (see Appendix III),
wherein it was concluded that the irrigation work "did- not increase
the burden on claimants' lands because such work captured a part
of the flood waters and decreased the damages that the claimants
might have sustained."

'With regard to the 1939 flood, the evidence submitted with the
present claims discloses that according to reports from the United
States Weather Bureau at Yuma, Arizona, a total precipitation of
4.45. inches occurred during the 3-day period of the storm, 2.17 inches
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falling during a 12-hour period on September 4. Water was dis-
charged from all of a number of washes of varying sizes, but mainly
from the Picacho, the Unnamed, and the Bee Washes. These waters
converged upon the All-American Canal and the Yuma Main Canal
and Detention Reservoir, as. a result of which a break occurred in
the All-American Canal in the Bee Wash area, numerous breaks
occurred in the banks of the Yuma. Main Canal, a break- occurred
in the bank and numerous breaks occurred in the dikes of the De-
tention Reservoir. It appears from the reports and maps submitted
that Bee Wash, which is to the southwest and below Picacho and
Unnamed Washes, broke through the banks f the All-American
Canal and carried considerable debris, consisting'mainly of. sand and
gravel, into the Yuma Main Canal, damming it completely and
causing it. to break its banks at a point 1,000 feet upstream in the
NW/4NE1/4. sec. 11, T. 16 S., R. 22 E. The main break was 118
feet wide and 22 feet deep. It is reported that there were breaks
near Station 220 in the SW'/4 sec. 28, at Station 297, in the NWI/4
sec. 32, all above Unnamed Wash, numerous additional small breaks
and a larger break in the canal's banks just above the 'Detention
Reservoir, and a break in the bank of the Detention Reservoir in
the S/28i2 sec. 31, all in T. 15 S., R. 23 E., and within the drainage
area of that wash. It also is reported that a large part of the water
which flooded the project lands originated in the Picacho Wash
watershed, but that very little water flowed into the project canal
from this source since the main, canal siphon (flood overshoot) ap-
parently carried the flood flow into the Detention Reservoir. The
latter'action resulted in almost complete destruction of the reservoir
:dikes which- failed at eight points shortly after being overtopped
for, a distance of nearly a half mile. A part of the water from the
Unnamed Wash also entered the Detention Reservoir. The greater
portion of the flow, however, after destroying training dykes adjacent
to the siphon structure over the Yuma Mlain Canal appears to have
entered the canal, destroying both banks above the structure. The
Main Canal was, overtopped between the Picacho Wash and Un-
named Wash siphons, causing severe erosion and numerous small
breaks.. Several bad breaks caused the partial destruction of con-
siderable embankment upstream. Six of the breaks varied from
80 to 147 feet wide and generally were more than 20 feet deep. The
record discloses that the rainstorm struck suddenly and that when
it became evident that a flood was, impending, Bureau of Reclama-
tion personnel attempted to allay its force by telephoning the patrol-
man at Potholes, located upstream at the Laguna Dam site, to in-
struct him to cut the water out of the canal. Because of the fact that
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the telephone service was disrupted by the storm,-the canal had
broken before the word reached the foreman. The water accordingly
was not cut out' until 3:30 a. m. jDamage caused by the 0flood; waters
required repair work' over a distance of 5½ miles-on the Yuma
Main Canal.

The Interior Department AppropriationAct, 1943-(56tat. 506),
appropriatedfunds for the payment of damages caused to the owners
of :inds or other iprivate property of any kind. by, reasn of~ the
operations of the United States, its officers or employees, inh the:
,survey, construction, operation, ori maintenance of irrigation works.
Substantially identical provisions have appeared in the appropria-
tion acts for the Departnint 'for the last 26 years.; The Comptroller
General 'has held that to warrant recovery under these provisions
the damage, must result from a 'direct act of the United States, its
officers or employees," in. which the element of negligence does not
appear. ''(Decision' of "the Comptroller General, A-45268, -rendered
October 22,'1932.) Aside froma-generaI' uiptation of negligence
(hereinafter discussed)0 on the part of the7 Bureau of Reclamation,
the' basis upon: which the present claims are filed appears to be- re-
flected in the statements of three Bureau of Indian Affairs employees,
tDirector of Irrigation A. L. Wathen, 'Superintendent C. H. Gensler,
and Extension Agent Donald Gordon. Irrigation Director Wathen
observes that "In view' of the recurrence' of: these breaks'and' the
flooding of 'Indian lands it wuld appear that thereo might' be a'
chance' of showing that 'the' Government should by this' time be able
to determine more accurately the character and extent-of construc-
tion necessary to protect the landowners. ̀  'It does' no t appear,' how-
ever, that the Government was-charged with affirmative action look-
ing' toward the protection of landowners. 'Extensioni Agent Gordon
states that certain lands near 'the' drainage outlet were: flo6ded- by,
waters backing up because "the drainage outlet consists of two
3 x '5 ft. openings':which are inadequate to handle a flood of much
smaller proportions than the one just experienced." It would ap'
pear, 'however, that' even though it ouldi have, been 'shown that
under ordinary circumstances, the Bureaui of Reclamation 'was
chargeable with esponsibility for the maintenance of adequate
openings, the, nature, of ,the 1939 flood. very probably would have
precluded responsibility for: damage in that instance,; since it is
showin that' the water table' of the entire area Was upset by the flooded.
ondition of the Colorado River as 'a result of the'storm. 'Superin-
tendent Gensler asserts that the control works for the prevention of

IA
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floods from the Picacho, Unnamed, and Bee Washes were "in bad
repair at the time of the flood on September 4, 5, and 6, 1939," and
that "the reservoir was about filled -up with sand and silt; leaving
no space for the flood water storage, and to'my knowledge, no repair
work had been done recently on the retaining walls." None of the
foregoing statements is sufficient to support a finding that the proxi:
mate cause of the damage sustained was an omission or a direct

- nonnegligent act of commission on the part of officers or employees
of the Bureau in the construction, operation, or maintenance of the
reservoir and irrigation works. The provisions of -the appropriation
act, wpra, accordingly are not applicable.

': f ' i ' 0 III' : : -y\ ; : ; 
The act of December. 28, 1922 (42 Stat. 1066, 31 U. S. C. sec. 215),

confers upon the head of each department and establishment in behalf
of the Government of the United States the authority to consider any
claim on account of damages to.or the loss of privately owned prop-
erty where theamount of~the claim does not exceed $1,000, caused by
the negligenc of any officer or employee of the Government acting
within the scope of his employment. The record contains uncontro-
verted evidence of the fact that the September 4 to 6, 1939, storm- was
the worst that had ever struck the vicinity of the Yuma Irrigation
Project, as to both the amount and the periodic intensity of the rain-
fall. The questions remaining for consideration are, in view of these
acknowledged facts, whether the flood which caused the damage prox-
imately resulted from negligence on the part of the Bureau of Recla-
mation, whether the storm was in fact of so extraordinary natire as to
constitute the resulting flood an act of God, beyond the control of
the Bureau of Reclamation, and for the consequences of which it
-could not be held liable, or whether despite the fact that it was an
act of God, concurring negligence of the Bureau of Reclamation
combined with that act' to cause the damagecomplained of. On the

:general question of the liability of the owner. of an irrigation works,
it is stated in Wiel on Water Rights (3d ed., 1911), section 462, as;
follows:
* Where the overflow results from a flood, it is 'still a question of use

of due care; there being noliability for such extraordinary, floods as would
surprise caution, but being liable where the floods were periodical or might
have been anticipated. There is no liability for damage from floods that could
not be anticipated, or from rainstorms of such unusual severity as to surprise
caution. A flood resulting from an unprecedented rainstorm causes no liability,
.but. floods that' are of periodical occurrence must be guarded against by the
ditchowner, as it is possible to take precautions against floods of that kind.
(alton Sea Cases, 172 F. 820; Turner v. Tuolumne etc. Co., 25 Cal. 397, 1
Morr. M.in Rep. 107; Chdester v. Consoldated Ditch, Co., 59 Cal. 197.) In
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the last case cited the court says: "The injury complained of occurred in a
season of high water caused by the melting of the snow on the mountains
above. The overflow so caused is periodical, and may be, and is, anticipated
by all persons inhabiting the regions where-the alleged damage occurred. The
obligation rested on defendant to keep the banks of its canal in repair. It
was bound to use ordinary diligence for this purpose.. The diligence required,
however, must be commensurate with the duty, and the duty is that ordinarily
employed by a prudent business man when dealing with his own affairs under
the circumstances which surround him and call his mind and energy into
action."

The California law applicable in the, circumstances of the present
case is well set forth in Naki v. Ata Irrigction hzstrtct,23 Calif. App.
333, 17 Pac. 1080 (1913), wherein the court says :

There can, of course, be: no question as to the duty and obligations resting
upon the owner of an irrigating ditch in hiserelations as such with the public.
He must so construct and maintain' it as that, in its operation, by the exercise
of reasonable or ordinary care, no damage will result to others. To him, as
well as to all persons, must obviously be applied the principle that one' must
so use his own property as not to injure that of others "H *' * "He is-
bound to keep his ditch in good repair, so that the water will not overflow or
break through its banks and destroy or damage the lands of other parties, and
if, through any fault or neglect of his in not properly managing and keeping
it in repair, the water does overfow or break through the banks of the creek"
and injures or destroys the land or property of others, the law will hold him
responsible therefor. Richardson v. Kier, 34- Cal. 63,,74, 91 Am. Dec. 681. But
he is not an insurer against all damages arising from his ditches, but is liable,
when negligent in the construction, maintenance, and operation thereof. He
is, in other words, required to exercise reasonable or ordinary care only in
the construction, maintenance, and operation; of his ditches. 3 Current Law,
p. 1125, ntes 106 and 110; King v. Miles City Irrigating Co., 16 Mont. 463, 41
Pac. 431, 50 Am St. Rep. 506; Chidester v. Consolidated Ditch Co., 59 Cal. 197;
Grand Valley Irrigation Co. v. Pitzer, 14 Colo. App; 123, 59 Pac. 420; Wiel on
'Water Rights in the Western States (2d 'Ed.), pp. 256, 257. Nor is a ditch
or canal owner responsible for that which is solely the result of the act of
God, or inevitable accident. It is only when human agency is combined with
the act of God. and neglect occurs in the employment of such agency that a
liability for damage results from such neglect. Polack v. Pioche, 35 Cal. 416,
95 Am. Dec. 115; Chidester v. Consolidated Ditch Co., 59 Cal., 197, 202; Proctor
v. Jennings, 6 Nev. 83, 88-90, 3 Am. Rep. 240; Jordan v. Mount Pleasant, 15
Utah, 449, 49 Pac. 746; Lisonbee v. Monroe Irrigation Co., 18 Utah 343, 54 Pac.
1009, 72Am. St. Rep. 784, 786; Mathews v. Kinselt, 41 Cal..512; monographic
note to McCoy v. Danley; 57 Am. Dec. 690, 691; McKee v. Delaware, etc., Canal
Co., 125 N. Y. 353, 26 N. E. 305, 21 Am. St. Rep. 740, and note.

There is authority for holding: that rainstorms resulting in floods,
recurring with increased volume, even at greater intervals than was
the case with- regard to the 1939 flood, may not be considered acts of
God. In Filkland v. Casey (.' C. A. 9, 1920), 266 Fed. 821, cert. den.
254 UT , 652, 41 Sup. Ct. Rep '149, 65 L. ed. 45S$ aftet revewing
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decisions of other courts at some length, the court held that recurring
rainstorms resulting in floods of increasing volume were not acts of.
God. The court said the floods were 11ot usual' and ordinary, but

'they were unusual and. beyond ordinary,-i.e., extraordinary-and
yet it is just'as certain that like' rainfallswill occur in the future as
it is'that the same laws of nature by which they are produced, and
the same conditions tobe affected by those laws will continue to exist
-'iithe future as they have in the past." In the Eikland case, as well'
as those reviewed by the'court in its decision, however, there were
involved well-defined watercourses, continually utilized. Here there
was no well-defined flowing stream. Instead, the waters converging;
upon' the irrigation wvorks were the result of sudden; torrential rain-
storms, in the form of "flash" floods, resulting from 'cldudburst-like
precipitations which broke without warning in the mountains. The,
waters descended rapidly into canyon-likef depressions: known as
"washes," gaining momentum as they descended over smooth, under-
lying strata, eroded by the previous movements of waters downward'
to the Colorado River. Because of the great variance in the physio-

-graphic features involved, the holding in the F ilcland 'case would be
inapplicable to the 1939 flood as constituting an insurer's liability,
to which the United States is not held. ouisiana v. kfoAdoo, 234
U. S. 627 (1914).

With regard to the statement of Indian Agent Gordon, supra, even
though it were'to be held that the Bureau of Reclamation was re-

sponsible, for maintaining adequate openings,,the extraordinary cir-
cumstances of the present case would appear to preclude liability for
damages, for it is shown that the entire countryside was subjected
to floodconditions by the storm and that "the Colorado was at0flood
stage ' * " so that "this water from the canal breaks which had
eitered the California main drain could not escape readily into the
river" because of the consequent raising of the water table in the
entire area along the river.

The statement of Indian Superintendent Gensler, supra, to the
effect that the control works for the prevention of floods from Picacho,
Unnamed, and Bee Washes were in bad repair at the time of the flood;
that the reservoir was nearly filled up with sand and silt, leaving no
space for flood water storage, and that to his knowledge no repair
work had been done recently' on the rtaining walls is entitled to
.weight.- Assuming, however, without so holding, that the .Superin-
tendent's statements were sufficient to establish a certain degree of
negligence in the maintenance of the control works and reservoir, in
view of all of the facts and circumstances of the present case such
negligence would appear to, be too microscopic to be deemed a proxi-
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mate cause of the damage either of itself or in combination with other
forces. Concurring negligence, in order to create liability, must be
shown to have been in itself a real, producing cause of the damage.
Perkins v. Vermont Hydro-Electrie Corporation, 106 Vt, 367, 177
AtE-631 (1934).

The record reflects throughout suggestions that the Bureau of Rec-
lamation should be held responsible for damages resulting from the
1939 flood because the previous floods constituted notice to it that the
Detention Reservoir is ia'dequate to protect against recurring floods.
These suggestions, however, appear to overlook the repeatedly stated
fact that the reservoir was neither constructed nor operated-for the
purpose of protecting against flood waters. Even though it were
conceded, which it is not, that the reservoir was built for the purpose
of protecting beneficiaries of the irrigation system from floods, there
has been submitted no evidence to substantiate a conclusion that the -

Bureau of. Reclamation was or would be obliged to guarantee, by in-
creasing its. size or otherwise altering the reservoir, against unprece-
dented floods of constantly increasing volume. The case of Piqua v.
Morris, 98 Ohio St. 42, 120 N. E. 300 (1918), involving a somewhat
similar set of circumstances, is peculiarly applicable here. In that
case the court said: . -

From a careful consideration of this record, in .connection with the general
knowledge concerning this extraordinary flood, we think that the jury were
convinced that the flood itself was the sole cause of the injury complained of,
and that it could not have been prevented by the doing: of any of the things
suggested..

An apt illustration which has been suggested: is that if a river levee had
been maintained at the height of 10 feet, and the custodians of the levee had
been warned that flood waters might require a levee 16 feet in height, anti
they neglected to so increase the height of the levee, and an unprecedented
flood should ensue, during which it should appear that a levee 26 feet in height
would not have held the flood waters, the parties responsible for the levee
would not be liable for negligence in failing to maintain a 16-foot levee, when
a 26-foot leveelwould have been unavailing.

See also Cook v. Minneapolis, St. P. & S. Ste. M. B. Co.; 98 Wis. 624,
74 N. W. 561 (1898); 38 Aim. Jur., Negligence, sec. 65.

Applicable 'also is the holding in ,Cole v. Shell Petroleum Corpo-
ration, 149 Kans. 25, 86 P. (2d)' 740 (1939), wherein the court said:

The record fails to disclose plaintiff's crops would not have been damaged
or that they would not have been damaged to the same extent except for th e
structures themselves or the structures. as maintained. In fact we think the
record discloses the damage occurred independent of the structures as main-
tained. That'being true there could be no recovery even-though it were con-
ceded, which it is not, that defendant had been negligent in the erection or
maintenance of the structures. See essay on "The Proximate Consequences
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of an Act" by Joseph H. Beale in Selected Essays on the Law of Torts by
Harvard Law Review Association, page 734; Restatement, Torts, section
432(1), Comments on Sec. 1, and illustrations No. 2; Perkins v. Vermont Hydro-
Electric Corp., 106 Vt. 367, 177 A. 631; Ford v. Trident, Fisheries Co., 232
Mass. 400, :122 N. E. 389; City of Piqua v. Morris, 98 Ohio St. 42, 120 N. E.
300, 7 A. L. R. 129; Sowles v. Moore, 65 Vt. 322, 26 A.; 629, 21 L. R. A. 723.
In the Perkins case, spra, it was held: "Except where there are joint tort-
feasors, tort cannot be considered legal cause of damage if such damage would
have occurred had tort never been committed, rule being that in order to
justify recovery negligence must form 'what Is usually called proximate cause,

* but which may more accurately be termed efficient and producing cause of
injury.", 

"One guilty of negligence is liable for all injurious consequences flowing from
his negligence, until diverted by intervention of some efficient cause making
;injury its own, or until force set in motion by negligent act or omission has
so far spent itself as to be too small for law's notice."

A review- of all of the evidence available establishes that the 1939
flood was unprecedented in both force and volume. Even though the

- irrigation canals and reservoir of the Yuma Project had been in the
best state of repair at the time, the damage inflicted by the flood
waters nevertheless would have resulted. Cf. United;States v. Spo'nen-
barger, 308 U. S. 256, 265-266 (1939); Danforth v. United States,
308 U. S.' 271, 279, 286 (1939). If the canals and reservoir of the
Yuma Project were in disrepair, and if there were negligence on the
part of the Bureau of Reclamation, this disrepair and negligence in
nor way served to increase the damage caused and would not,- there-
fore, warrant a finding of concurring negligence so as to-render the
Bureau liable. In these circumstances there is no occasion to deter-
mine whether the canals and reservoir were in a state of disrepair or
whether the conduct of the Bureau of Reclamation employees was
such that- a causal relation between it and the damage would have
permitted recovery under the 1922 act, supra.

In conclusion, it is my opinion that the damage for which recovery
is sought was caused neither by an omission nor by -a direct act of
commission on the part of an officer or 'employee of the Government
in the survey, construction, operation and maintenance of the irriga-
tion' works, recovery for which is provided by the appropriation act,
supra, nor by negligence, recovery for which is provided by the 1922
act, supra. The 1939 flood, as the result of which- recovery of dam-
ages is sought, was' caused by vis major, an act of God, over which the

-Government had no control and for which it therefore cannot be held
liable. The claims accordingly should be rejected.

Approyed:
HAROLD L. ICKES:

Secretary of the Interior..
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APPLICABILITY OF THE HATCH ACT TO OFFICERS AND
EMPLOYEES OF THE TERRITORY OF ALASKA

Opinion, April 5, 194-

FEDERAL, EMPLOYEEs-ADMTNISTRATIVE POSITIONS-GOVERNOR AND SECRETARY olt
TERRITORY-POLITICAL ACTIVITY-SECTION 2 OF HATCHt ACT.

Since the Governor and the Secretary of the Territory of Alaska are
appointed by the President, by and with the advice and consent of the
Senate, and since their salaries are paid from the Federal Treasury, they
must be regarded as employed in "administrative" positions "by the United
-States" and hence subject to the prohibition in section 2 of the Hatch Act
against the use of "official authority for the purpose of interfering-with,
or affecting, the election or the nomination of any candidate for the office
of President, Vice President, Presidential elector, Member of the Senate,
Member of the House of Representatives, or Delegate or Resident CoM-
missioner from any Territory or insular possession."

FEDERAL EMPLOYEES-EXECUTIvE BRANCH-GOVERNOR AND SECRETARYOF TITERRI-
TORY-POLITICAL ACTIVITY-SECTION 9(a) OF HATCH ACT. -

The Governor and the Secretary of the Territory. of Alaska, while employed-
in the executive branch, are not to be regarded as employed in the execu-
tive branch of the Federal Government, within the meaning of section 9 (a)
of the Hatch Act, forbidding officers and employees thereof to use, "official
authority or influence for the purpose of interfering with an election or
affecting the result thereof," or to take "any active part in political man-
agement or in political campaigns," since (1) the context of the entire
section reflects an intention to exclude policy-making positions, and (2)
reference to subsequent enactments indicates a legislative recognition that
Territorial officers theretofore had been unaffected by the act.

GARDNER, SoNittor:-

At the request of the Governor of Alaska,0 certain questions con-
cerning the scope of the application of the Hatch: Act' to the Gov-
ernor and the Secretary of Alaska have been submitted, to this office
for opinion.

In an opinion approved April 3, 1943 (58 I. D. 390), sttpra, I was
called upon to consider similar questions in connection with the
Governor and the Secretary of Hawaii. In that opinion it was held,
inter alia, (1) that each. of those officers is employed in an "adminis-
trative position by the United States," and that both therefore. are
subject to the prohibition in section 2 of the Hatch Act against the
use of official authority or influence for the purpose of interfering
with or affecting certain nominations and elections, and (2) that
neither officer is employed "in the executive branch of the Federal
Government," and therefore that neither is subject to the provisions

- Act of August 2, 1939: (53 Stat. 1147), as amended by the acts of July 19, 1940 (54
Stat. 767), and March 27, 1942 (56 Stat 176, 181, 18-U. S. C. sec. 61 et se.). :

407
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of section 9 of the Hatch Act., For reasons which will be discussed
briefly I am of the opinion' that these conclusions are equally
applicable to the Governor and the Secretary of Alaska.

The conclusion that the Governor and the Secretary of Hawaii
are employed in '"adininistrative" positions "by the United. States,"
within the meaning of section 2, was based on the fact that they
are appointed by the President, by and with the advice and consent
of the Senate,2 and the fact' that their salaries are paid from the
Federal Treasury.8 These facts. obtain, also, with respect to the
Governor and the Secretary of Alaska.4

The conclusion that neither the Governor nor the Secretary of
Hawaii is' employed "in the executive branch of the Federal Govern-

4 ment" was.basedon an interpretation of section 9 which excluded
I those persons from the scope of the legislative intention by reason

of (1) the dignity-of their offices,5 and (2) the effect to be given to
the' subsequent enactment of. sections 12 (a) and 19 of .the: Hatch
Act;6 reasons which appear clearly to be applicable to the offices of
the Governor and the Secretary of Alaska.

It therefore is my opinion that-
0 t (1) The Governor and the Secretary of the Territory of Alaska

each is, employed in an "administrative position by the United
States," and both therefore are subject to the prohibition in section 2
of the Hatch Act against the use of official'authority or influence
for the purpose of interfering with or affecting certain nominations
and elections;

(2) The Governor and the Secretary are not employed "in the
executive branch of the Federal Government,". and therefore are
subject to none of the provisions of section 9.

Approved:X
ABE FORTAS,

Under Secretary.

a Seetions 66 and 69 of the Organic Act of Hawaii (act of April 30, 1900, 31 Stat. 154,
48 U1. S. C. sees. 531 and 534).

See, e.g.,,Interior Departmbnt Appropriation Act, 1943 (act of July 2, 1942, 56 Stat.
506, 559);

"Act of June 6, 1900 (31 Stat. 325, 48 U. S C. sec. 62); R. 5. 1843 (48 U. S. C.
see. 1454); Interior Department Appropriation Act, 1943 (act of July 2, 1942, 56 Stat.
506, 558).

- The duties and functions of the Governor of Alaska are defined by section 2 of the
act of June 6, 1900 (31 Stat. 321, 322, 48 U. S. C. sec. 61). The duties and functions
of the Secretary are defined by R. S. 1844 (48 U. S. C. see. 1455), and R. S.
1 1843. (48 U. S. C. see. 1454) provides that the Secretary shall act as governor in case
of the latter's "death, removal, resignation, or absence."

-It was held that the language of section 12(a), and section 19, which defines "State"
to include "Territory," demonstrated a recognition by the Congress that section 9 had
not been Intended to apply to Territorial officers and employees.
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MEANING OF "RESIDENT FARM OWNER" AND "RESIDENT
ENTRYMAN"

Opinion, Aprit 22, 1943

PUBLIc LANDS-ACT OF MAY 16, 1930-RSIDENCE-STATUTORY CONSTRUCTION-
WORDS AND PHRASES.

Authority to sell lands designated under the act of May 25, 1926, as tempo-
rarily unproductive or permanently unproductive, to resident farm owners
and resident entrymen on Federal irrigation projects, was given the Secre-
tary by the act of May 16, 1930. This act and the homestead, law are in
pctri materia and "resident entryman" means a homestead entryman who
is actually residing on the land in his homestead entry, and "resident farm
owner" means a farm owner who is actually residing on the farm he owns.

- GARDNER, Solicitor:

In your [Commissioner, Bureau of Reclamation] memorandum of
March 9, you ask me for an interpretation of sections 1 and 2 of the
act of May 16, 1930 (46 Stat. 367, 43 U. S. C. secs. 424 and 424a).

It appears that Wilbert W. Dove, owner of farm unit "D'I of Sec.
19, T. 57 N., R. 97 W., 6th P. M., Shoshone Project, Wyoming, has
made application to purchase certain tracts adjoining his present unit
which have been designated for sale under the regulations of May
;28, 1942. Dove left his farm for California about January 7, 1940.
He leased the land to his son but retained the house thereon as his
home. He went into war work in San Diego and says he has not
established residence in California, has never voted there but votes in
Wyoming by absentee vote. He states that it was his intention on
leaving, and is still his intention, to return to his farm "as soon as
the war is won."*

The pertinent part of the cited statute is as follows:

That the Secretary of the Interior, hereinafter styled the Secretary, is
authorized in connection with Federal irrigation projects to dispose: of
vacant public lands designated under the Act of May 25, 1926, as temporarily
unproductive or permanently unproductive to resident farm owners and resi-
dent entrymen on Federal irrigation projects, in accordance with the provisions
of this Act.

Sec. 2. That the Secretary is authorized to sell such lands to resident farm
owners or resident entrymen, on the project upon which such land is located,
at prices not less than that fixed by independent appraisal approved by the
Secretary, and upon such terms and at private sale or at public auction as
he may prescribe: Provided, That no such resident farm owner or resident
entryman shall be permitted to purchase under this Act more than one hundred
and sixty acres of such land, or an. area which, together with land already owned
on such Federal irrigation project, shall exceed three hundred and twenty
acres: * *

The question is whether Dove is a resident farm owner on the
Shoshone Project.

6929598-32
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The adjective "resident" is a word of flexible legal meaning. It
has been construed to mean "an occupier of lands, a resident, a per-
manent resident, one having a domicile, a citizen, or a qualified voter."
In reTo'nwq of Hector, 24 N. Y. S. 475,479. Its true meaning depends
upon the context, object and purpose of the statute-in which it occurs.
United States v. Natrdello, 4 Mackey (ID. C.) 503.

This;] aw deals with vacant public lands and with those already
entered under the homestead law. Its restriction of the class of eligible
purchasers to ntrymen and former entrymen of homestead lands, its
limitation of the size of a purchase, nd its brief legislative history'
all point to an adoption of the object and purpose of the homestead
law which is stated to be "to induce settlement, cultivation, and the

- establishment of homes upon the public lands.i' -Ware v. United
States, 154 Fed. 577, 584. These statutes are in pars nateria and
methods prescribed to accomplish the purpose of one are applicable

* - to the other. It is therefore material to inquire into the nature of the
residence required under the homestead law for, nothing to the con-
trary appearing, it governs here.

As originally enacted, the homestead law required the- entryman's
"residence": on the land. Section 2291, Revised Statutes. Inc 1912,
however, it was amended by adding the word "actual" before "resi-

- dence." Act of June 6,1912 (37 Stat. 123, 43 U. S. C. sees. 164, 169).
The nature of this requirement has recently been described as follows:

* "'Actual residence' under the homestead laws means personal pres-
ence and physical occupation of the premises as a home. It means
precisely the same thing as actual inhabitancy. There must be a
settled, fixed abode, and that to the exclusion of a home elsewhere.
The phrase means the same now that it always has meant, and the

X Department has never sought to apply it, define it, or construe it
in any other way." H~azel . artley-Johnson, 51 L. D. 513, 514. See
also Benjamin Chainey, 42 L. D. 510 and Josephine AI. Locher, 44
L. D. 134.

It is apparent, then, that in the act of May 16, 1930, sulpra, "resident
eniryman" means a homestead entryman who. is actually residing on
the land in his homestead entry; and that "resident farm owner"X
means a farm owner who is actually residing on the farm he owns.

Doubtless, some absences on the part of a farm owner, as on the
part of an entryman, are permissible where properly explained. Dove,
however, has failed to bring himself within the spirit of this law.
He has confessedly absented himself from his farm for a period in
excess of three years. The record contains uncontradicted evidence

169 Cong. Rec., part 4, pp. 4105, 4106, 70th Cong., 1st ses. (March 5, 192S) on H.- R.
9958; 72 Cong. Rec., part 2, pp. 1985, 1986, 71st Cong., 2d sess. (January 20, 1930).
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that he attempted to sell the farm to his son. His assertion that he
intended when he left and still intends to return is vague, indefinite
and unsubstantiated. These provide little, if any, evidence of an
intention to regard his-fari as his home to the&exclusion of all others.
The fact that he continues to vot-e locally is entitled t& some weight,
but, standing alone, it is clearly not conclusive.

* In my 'opinion therefore, Wilbert W. Dove is nt now a resident
farm owner and is not qualified to pUrchase lands under the 1930 act.

Approved:
-;* OsCAn L. CHAPMAN,

Assistant Secretary. :

LIABILITY OF THE UNITED STATES FOR STATE TAXES LEVIED
UPON GOVERNMENT CONTRACTORS

Opinion, April 2, 1943

-COST-PLUS-FIXED-FEE CONTRACTS STATE SALES AND USE TAXES-AVOIDANCE OF
TAXES BY ]JESIGNATING CONTRACTOR AGENT OF THE GOVERNMENT.

The Federal Government is not exempt from the] payment of the cost of
- State sales and use taxes levied upon purchases made by its contractors

under a cost-plus-fixed-fee contract although the goods puichased become
the property of the Government upon shipment ordelivery. In the absence
of authorizing legislation, the use of purchase order forms by a Govern-:
ment contractor designating him: as an agent for the Government is not
a suitable means of avoiding.the application of State sales and use. taxes
to purchases by the contractor under the contract.

GARDNER, Soicitor:-
Reference is made to my memorandum to -you [Director, Bureau of

-Mines] of April 5 criticizing certain purchase order forms of the
Stearns-Roger Company for use in connection with: contract No.
Im-1222 for the construction of a helium plant at 'Otis, Kansas. It
was pointed out that the' effect of these forms is to make the con-

- tractor a purchasing agent-for the Government in violation-of the
express'terms of the contract, at leatt with repect to-contracts over
$2,000 in amount, and probably in contravention of desirable: admin-
istrative practice and .of the requirements for the use of Government
purchase order forms. Since the -date of my memorahndum I have
been advised that the purchase orders 'were' devised in the form ob-
jected to for the particular purpose of avoiding the application of
State of Kansas 'sales and use taxes to purchases of materials and
supplies for the construction project. -

There are two sorts of State sales and use taxes: those that impose
the tax on the vendors of the goods., and those that impose it on the
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purchasers-of the goods. In both cases the vendor pays the tax to the
State, but in the first case he collects it from the purchaser only in-
directly and'to the, extent that it is reflected in the general prices
charged for his goods; while in the second case the vendor collects
the tax as such from the purchaser, separate from or as a fixed added
part of the purchase price. In the second case,- the tax is said to be
laid on the purchaser (ederal Land Bank v. Bismarok Lumber Co.,
314 U. S. 95), and nearly all State sales and use taxes, including those
of the State of Kansas, are of this sort. Purchases by the Govern-
ment on its own account are exempt from State -taxes of the second
sort-where the incidence of the tax is by law,-aid on the purchaser.
This fact suggests that one way to avoid the application of the taxes
to purchases for the construction project is to buy on Government
purchase order forms without the intervention of the contractor. The
contract in terms permits this (se•tion 3 of Article II), but it may

abe that such purchasing would be cumbersome and throw upon the
Government a burden that the contractor is paid to bear. The pur-
chase orders in question were designed to leave the burden of 'pur-
chasing on the contractor, and at the same time secure exemption
for the Government from the State taxes.

A Government contractor under a lump-sum contract must ordi-
narily pay State sales and use taxes, and properly includes these taxes
in the amount he bids on the contract, thus passing them on to the
Government. -On the other hand, with the advent of cost-plus-fixed-
fee contracts, it was the contention of various Government contracting
agencies that these State taxes could not be levied upon purchases.

.by such Government contractors of goods which became the property
of the Government upon shipment or delivery. All doubt on this
question was resolved by the recent decisions of the Supreme Court
in the case of Alabama v.- King and Boozer (314 U. S. 1), and the
companion case of Curry v. United States (314 U. S. 14). These cases
held that the Government contractor under the cost-plus-fixed-fee
contract there in question must pay the sales and use taxes levied
by the State of Alabama. The cost-plus contract and the State tax
laws' in those cases were essentially the same as the Bureau's contract
for construction at Otis and the tax laws of Kansas. The court
pointed out that the contract negatived any conclusion that the con-
tractor might act as the. agent for the Government in making pur-
chases, and that the purchase order forms used showed on their face
that the purchases were for the contractor's own account and not the

* account of the Government.
It was, no doubt, with these cases in mind, and with the intention

of relying upon the implication therefrom of the possibility of tax.
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avoidance if 'the contractor should act as agentfor the Government,
that the objectionable purchase, order forms were devised. Use of
such procedure, however, would be an attempt to accomplish by in-
direction a thing that Congress has several times declined to authorize
by legislation. arious bills have been introduced in Congress, sev-
eral of them since, and because of the Supreme Court decisions above
cited, to exempt from State taxation purchases by contractors for
use on Government construction projects (H. R. 6049, H. R. 6582,
H. R. 6617, H. R. 6750, H. R. 6955, 77th Congress), but none of them
was ever reported by the House Ways and Means Committee to which
they were referred. An attempt was made and rejected to secure
statutory authority' for the precise procedure contemplated by the
objectionable purchase order forms-the appointment of the con-
tractor as the agent'for the Government.' (Proposed Senate Amend-
ment No. 120, to H. R. 8438, Cong. Rec., 76th Cong., 3d sess., Vol. 86,
Part 7, pp. 7518-19, 7527-7535, 7648.)'

I am advised that the.War Department has considered the use of
purchase orders in the form under consideration but has decided
against it for the reasons set forth herein and in my prior memo-
randum. Moreover, it is the opinion of attorneys of the War Depart-
ment that purchase orders in the form suggested will not accomplish
the purpose. It may be doubted if the States would accept for this
purpose anything but a formal appointment of the contractor as the
Government's agent, or that such an appointment can be made with-
out statutory authority. I therefore remain of the opinion previously
expressed, that the forms should not be used.

In spite of the foregoing, I believe that the Bureau will find that
it does not have to pay any sales or use taxes on its construction in
the State of Kansas. That State imposes four taxes of this type as
follows:

1. Retailers' Sales Tax-Two percent upon the gross receipts from,
retail sales of tangible personal property and of certain services
(1939 Supp. to Gen. Stats. of Kans., sec. 79-3601 et seq., as amended).

2. Compensating Tax.-For the privilege of using within the State
tangible personal pioperty purchased at retail subsequent to May 30,
1937, at the rate of two percent of the purchase price (1939 Supp. to
Gen. Stats. of Kans., secs. 79-3701 to 79-3711, as amended).

3. Motor Fuel Tax.-Three cents per gallon' on the use, sale, or
delivery in the State of motor vehicle fuel, as defined by the act (Gen.
Stats. of Kans., secs. 79-3401 to 79-3432, as amended).

- 4. Special Fuel Use Tax.-Three cents per gallon on all users of
fuel (other than motor vehicle fuel as defined in the Motor Fuel
Tax Act) for the propulsion of motor vehicles upon the public
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highways of the State (L. 1941-S. B. 269-effective July 1, 1941).

By an express provision of the Kansas statute, Government* con-
tractors: under a cost-plus-fixed-fee contract, are exempt from, pay-
merit of the .State; Motor Fuel Tax.' Asto the ~other three taxes,
I un1derstand fromn thP. War Deatettat the state of Kansas
has committed itself to a policy of noti levying the taxes on purchases
by ~Government contracto½ ~under; cost-plus-fixed-fee contracts. The
reason for.~ adopting this policy is not known~ to me, but attorneys
of the War Departmentisay that thetrule is plIaced on the theory that
purchases by such, contradtors are for resale to the, Government, and
pufthases for resale are exempt under the Kansas* statutes. This:
seems to be somethng of a; legal fiction, but it serves the purpose
of the- War Department. arid its contractors. The practice I am
told, is to clear the contract in advance with the State Co mmssioner
of~Reeu and Taxatiox, under the contract~ nu-mber and project
desi gnation, establishing it as a Governmenit. cost-plus.-fixed-fee con-
tract that is exem-iPt from these taxes. Thereafter, it is the ~practice
of. -the War :Department to require contractors and subcontractors: to,
include on -the: face of their purchase orders two statements some-
what as follows: 

Any State or, local sales, use, or similar tax included in the amiounts billed
MUST be separately~ stated and itemized; and It is- understood that acceptance
of this order shall constitute an~ agreement that, unless such? taxes are sepa-
ratelysae and itemized, no such taxes are ncluded in teamuthild

The purchases set forth on the face hereof are for and on account of a cost-
plus-fxed'fe cnract with the United States of Aerica, and KanssSs

and Use Taxes do not apply.

I believe that if thieproper representations are made to. the State
Commissioner of Revenue and Taxation of Kanlsas, the 4esired exemp-

tion may be secured. If the Bureau or the contractor has a repre-
sentative at the State a pital, this; might be the most expeditious
way of arranging for the matter, but if it is to be done by mail,
and the Bureau so desires, -this office Will be glad to lend its assistance.

NECESSITY FOR COMPETITIVE BIDDING IN SAEOF TIMBER ON
OREGON AND CALIFORNIA REVESTED LANDS

Opimon, ApriZ 24, 1948,

SrcRETARY OF TE INTERIOR--OREGON AND CALIFORNIA REVESTED) LANDS-SALE-
or T,IBuER-COMFETITWE EmuING-AOT or AuYGIST 28, 1937 (50 STAT. 874).

The sale of timber on the Oregon and California revested lands within sus-
tain Ded-yield forest units established under the act of August' 28, 1937 (50
Stat. 874), may be consummated without competitive bidding, and such
timber is subject t disposal by other methods,~ desigaed, to secure a price
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reflecting its fair value. The competitive bidding requirement of the act
of June 9,1916 (39 Stat. 218), was repealed by the act of August 28, 1937.

GARDNER, So7icitor: 

My opinion has been requested as to whether the sale of timber
on revested Oregon and California Railroad grant lands within
proposed- sustained-yield forest units must be made pursuant to
competitive bidding.

In my opinion the sale of. such timber by competitive bidding is
not required.

The administration of the Oregon and California revested lands
was originally provided*for in the act of June 9, 1916 (39 Stat.
218). Section 4 of this, act provided for the sale of the timber,. as
rapidly as reasonable prices could be secured, "by the Secretary of
the Interior, in. cooperation with- the Secretary of Agriculture, or
otherwise, to citizens of the United States, associations of such citi-
zens, and corporations organized under the laws of the United States,
*or any State, Territory, or District thereof, at such times, in such
quantities, -and under such plan of public competitive bidding as
in the judgment of the Secretary- of the Interior may produce the
best results * *

The act of August 28, 1937 (50 Stat. 874), inaugurated an entirely
new plan for the ' administration of the revested Ore gon and Cali-
forniartimber lands. The timber thereafter- was' to be: cut on a
sustained-yield basis. The act, so far as here relevant provides:

That notwithstanding any provisions in the Acts of June 9, 1916 (39 Stat.
218), and February 26, 1919 (40 Stat. 1179) ,'as amended, 'such lportions of the
revested Oregon and California Railroad and reconveyed Coos' Bay Wagon Road
grant lands as are or may hereafter come under the jurisdiction of the Depart-
ment of the Interior * *..:*shall be managed * * * for permanent forest
production, and the timber thereon shall be sold, cut, and removed in con-
formity with the principle of sustained yield for the purpose of providing a
permanent source of timber supply,' protecting watersheds, regulating stream
flow, and contributing to the economic stability of local communities: and indus-
tries, and providing recreational facilities * *

The annual productive capacity for such lands shall be determined and
declared as promptly as possible after the passage of this Act * * * Pro-
iided, That timber fom said lands in an amount * * * not less than the
annuaf -sustained yield capacity when' the same has been determined 'and
declared,' shall be sold annually,'or so much thereof as can be sold at reasonable
prices on a normal market.'

If the Secretary of the Interior determines-that such action will. facilitate
sustained-yield management, 'he may subdivide such revested lands into sus-
tamned-yield forest units, the boundary lines of which shall be so established
that a forest unit will provide, insofar as practicable, a permanent source-of
raw materials for the support of dependent communities and local industries of
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the region; * * * Due consideration shall be given to established lumbering
operations in subdividing such lands when necessary to protect the economic
stability of dependent communities. Timber sales from a forest unit shall be
limited to the productive capacity of such unit and the Secretary is authorized,
In his discretion, to reject any bids which may interfere with the sustained-
yield management plan of any unit.

The first question is whether the act of August 28, 1937, was in-
tended to repeal or supersede section 4 of the act of June 9, 1916,
which required the sale of timber "by public competitive bidding."
I am of the opinion that it was so intended. The methods of sale
are certainly different in the two acts and a machinery created for,
a sale of the timber "as rapidly as reasonable prices can be secured
therefor" would in its nature be inapplicable to sales "in conformity

* with the principle of sustained yield." The Comptroller General,
.in answer to a somewhat different problem under the. two acts,
has ruled (letter to the Secretary of the Interior dated February
27, 1939):

The act of August 28, 1937, 50 Stat. 874, fully covers the- matters treated in
the first five sections of the act of June 9, 1916, and provides an entirely new
basis and procedure with respect to classification, use, and dispositioneof the
land and timber * * * Consequently, under well established rules of con-
struction the first five sections of the.act of June 9, 1916, are to be regarded as
repealed by the act of August 28, 1937.

The issue, then, turns on the scope of the act of August 28, 1937.
It is to be noted that, in contrast with the act of June 9,. 1916, it
contains no express requirement for competitive bidding. Under
familiar rules, the change in the provisions may be supposed to be
deliberate and the Congress, in eliminating the express requirement,
mway be supposed to have meant to accomplish a change.

This conclusion'is compelled when one considers the nature of the
new system of timber marketing which Congress authorized in 1937.

The proposed sustained-yield forest unit plan (see memorandum,
dated February 17, 1942, from the Chief Forester, Oregon and
California Revested Lands Administration, to the Assistant Com-
missioner, General Land Office) involves the division of the Oregon
and California and intermingled privately owned lands into master
forest units which will be subdivided into smaller Operating units.
In accordance with the requirement of the act of August 28j 1937,
before the lands are subdivided into forest units the Departinent,
after published notice, will hold hearings thereon in the vicinity of
such lands open to the attendance of State and local officers, repre-
sentatives of dependent industries, residents, ad other persons
interested in the use of such lands. Both the federally owned lands
and a majority of the privately owned lands within the units will
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be administered in accordance with the sustained-yield plan. The
assent of the private owners will be secured by means of a cooperative
agreement to be entered into between the operator owning or con-
trolling a majority of the privately owned timber within the unit
and the United States. The cooperative agreement,. which is author-
ized by section. 2 of the 1937 act, will subject the lands owned or
controlled by the operator to the sustained-yield plan and will grant
to the operator the right to cut the federally owned timber within
the unit. The contribution "to the economic stability of rural com-
munities and industries" required by the act, moreover, demands that
the operator be one from- the dependent community. This require-
ment also necessitates a continuation of this cooperative marketing
arrangement for an indefilite period in the future. Each: of the
operating units, therefore, will of necessity have some one operator
as the exclusive purchaser of the Oregon and California timber in
the unit under- a marketing arrangement of indefinite duration.
There would, accordingly, be a flat contradiction between competi-
tive bidding and the proposed sustained-yield forest unit manage-
ment plan, and 'it cannot be supposed that Congress intended to
undermine the sustained-yield forest unit principle by a contra-
dictory requirement which leads to sale on the competitive'market
by a system: designed only to produce the highest possible price.

The legislative history of the act, moreover, shows that a require-
ment of competitive bidding in connection with timber sales was
not intended. hile the committee reports (H. Rept. No. 1119, S.
Rept. No. 1231, 75th Cong., st sess.) are silent on this score, the
hearings-on I. R. 5858, replaced by an identical bill H.' R. 7618
which became the act in question, outline the sustained-yield unit
timber sale policy in the following statement made' by Mr. Rufus
Poole, the Department of the Interior representative in connection
with this Department-sponsored bill:

Purchasers shall pay for the timber as cut Price shall be determined fairly
and equitably after careful appraisal of the varying economic factors affecting
values in each of the sustained yield units. In general, they should be in
keeping with market prices of logs of similar value elsewhere in the same
region. [P. 53.]

Finally, it may be noted that section 5 of the 1937 act authorizes
the Secretary of the Interior "to perform any and all acts and to
make such rules and regulations as may be necessary and proper
for the purpose of carrying the, provisions of this Act into full force
and effect." Under this broad authorization the Secretary may
prescribe such timber-selling methods as may be necessary and proper
to advance the Congressional purpose. ' It cannot be supposed that
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a marketing procedure must include competitive bidding in order
to accomplish the sustained-yield management.required by Congress.

I am informed that competitive bids have been secured in the
past operations under the act of Aigust 28, 1937. But this is neither
a construction of the act nor evidence that competitive bidding is
feasible under the proposed sustained-yield forest- unit -plan, for
the lands had not been divided into sustained-yield management
units. Prior to such adivision, sustained-yield management looks
only to the maintenance of the timber resource by a regulation and
limitation of the timber cutting, and not to the stability of the de-
*pendent communities, except to the extent that such stability is
affected by 'the maintenance of the resource; and prior to unit
management there is no necessity that. the logging be done by an
operator from the dependent community.

One thing remains tobe considered. The concluding clause of the
act of August 28, 1937, provides that "the Secretary is authorized;
in his discretion, to reject any bids which may interfere with the
sustained-yield' management plan of any unit." This does not, in
my opinion, imply a requirement of competitive bidding. The pro-
vision does not specify competitive bid. The term "bid" is often
used simply to signify an offer to purchase. In this case the context of
the entire section suggests that only this usage was intended, since.
the term is employed following references to timber sales, which are
provided for without any- specific requirement of competitive bid-
ding. So construed, the provision simply authorizes the Secretary-
to refuse to sell timber where a sale would interfere with the
sustained-yield management plan. This might in some circumstances
be necessary because the section provides that the timber "shall be
sold" and that "not less than one-half billion feet board' measure,
or not less than the annual sustained yield capacity when the same
has been determined and declared, shall be sold annually, or so
much thereof as can be sold at reasonable prices on a normal market."'
In view of this mandatory language, it might well hate been con-
sidered necessary to include the authority to reject bids in the statute
in order to demonstrate clearly that the Secretary was not intended
to be required to sell timber where he deemed such sales to conflict
with sustained-yield management. Finally, as indicated above,

- competitive bidding is not necessarily a contradiction of sustained-
.yield management prior to the division into sustained-yield units,
at least if there be power te reject high bids which otherwise are
unsatisfactory.- The provision, then, would be an appropriate
authorization for such a program while not intended to be a self-
defeating impediment to the sustained-yield unit management.
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You are advised, accordingly, that the sale of timber on the Oregon
and California revested lands within sustained-yield forest units
may be consummated without competitive bidding and such; timber
is subject to disposal by other methods designed to secure a price
reflecting its fair value.

Approved:
OSCAR L. CHAPMAN,

'Assistant Secretary.

CHARLES C. ANDERSON AND JOHN H. WATSON AND SON

Decided April 24, 1943

GRAZING LICENSES-BASE PROPERTY-LAND OR WATER. 

While a determination whether land or water shall constitute base property
in a given instance is a matter of discretion and is not lightly to be dis-

Iturbed on appeal, a record showing that a particular water was the sole
one serving an area of Federal range during the priority period, that such.

Irange cannot- now be' appreciably utilized without the use of such- water,
that no person other than the-one controlling the land upon which the
water is located can legally enjoy access to it, and-that other waters in
the district have been recognized as base property, is insufficient to support
a rejection of an application for a license based on such water.

GRAZING LICENSES-BASE PROERTY-WATR-EXTENT OF PRIORITY. 

Water developments made subsequent to the priority period cannot affect the
_ rating which a water should receive; otherwise licenses or: permits based

on water would be unstable and subject to defeasance by subsequent water
developments.

GRAZING LICENSES-BASE PROPERTY-EVIDENCE OF OwNEREsIP OR CONTROL.

The Grazing Service should not be required to adjudicate applications for
grazing licenses wherein the ownership or control of the base property is
indefinite, and in such instances it is within the authority of the Grazing

-Service to withhold the issuance of the licenses until such ownership or
control has been satisfactorily shown.

CHAPMAN, Assistant Secretary:

Appeals have been taken by Charles C. Anderson and John H.
'Watson and Son, the latter being a partnership consisting of John
H. Watson and son Odell Watson, from a decision of an examiner
of the Grazing Service which affirmed the decisions of the district
grazier on certain applications. which the: appellants filed for -1942
grazing licenses in Utah Grazing District No. 4 (Virgin)..

- On January 29, 1942, Anderson filed an application for a license
to graze 2,000 sheep from May 15 to-September 15, 1942, upon range
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within what is known as the "Elbow Unit" of District No. 4. Ander-
son had. been granted such a license for the previous year.

On February 17, 1942, Anderson and John H. Watson and Son
applied for a- joint license to graze 2,000 sheep from May 15 to
August 15, 1942, upon range within the "Elbow Unit."-

By letters of March 5, 1942, notices were sent to the applicants,
advising them that the applications had been approved for 200
sheep to be grazed from May 15 to August 15, 1942, on range in
the "Elbow Unit," and rejected. as to 1,800- sheep.

On March 25, 1942, an application was filed by John 'H. Watson
VAnd 'Son for a license to graze 2,000 sheep from July 1 to September
30, 1942, in the "Elbow Unit," and by a notice of June 2, 1942,
the Watsons were advised that the application was approved for
200 sheep to be gazed from May 1 to July 31, 1942, and rejected
as to 1,800 sheep.i

The applications referred to are incomplete in. that the base
property offered in support of the applications does not clearly
appear. However, from the various letters and other data in the
record it is apparent that the base property in each case consists
of a tract of land known as the "Anderson tract," and certain waters
thereon. The tract embraces 1,240 acres of privately owned and
leased State lands, and is situate on Kanab Creek. Apparently
the Watsons and Anderson have certain livestock interests in' commol
and have attempted to vest control of the base property in both of
the parties so that they can be eligible to receive jointly the license
based thereon. On January 28, 942, the Watsons executed what
is styled a "Transfer of Grazing Privileges," wherein 'they provide
that they "transfer to Charles C. Anderson of Glendale, Utah, suf-
ficient AUM's of our Base Properties to qualify him in the Elbow
Unit, District .#4 Utah, for Two Thousand head'of sheep for 90
days each year." There is also with the record an original copy of
a lease by Anderson to the Watsons of the 1,240-acre tract above
referred to. This lease is for three years and is dated March 13, 1942.

Just what interests the parties retain in the base property and
how their livestock operations and business dealings are inter-
connected are not fully- disclosed. However, it appears that they
have some sort of an arrangement whereby, at the time of the year
when they expect to graze on the "Elbow Unit,?' parts of their herds
will be run together. (Tr. 98.) 'Also, in what is claimed to be the
interests of economy and 'efficient operation , it is intended that cer-
tain sheep (dries) from other herds will be grazed in common with
those of Anderson and the Watsons. (Tr. 124 15, 127.)
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Utah Grazing District No. 4 has been divided into a number of
administrative units, and each of these units has been given a local
name. The particular unit involved in this case, i. e., the Elbow
Unit, is part of a larger area which, because of certain difficulties
of administration, is known as the Kanab Problem Area. Primarily,
the question involved in the present appeals has to do with the rights
of the appellants to receive licenses to graze in the Elbow Unit and
with' the extent of such licenses.

-6Upon receipt of notice of the partial rejection of the applications
listed above, protests-were filed and duly considered by the advisory
board, but: after'reconsideration the original recommendations of
the board were sustained. The applicants then appealed and, on
June 26, 1942, the case was heard at Cedar City, Utah, before an
examiner who, on October 5, 1942, rendered his decision affirming
the action theretofore taken.

The record shows that, in the issuance of licenses in the'IKanab
Problem Area, only land has been considered. as base property,
although in the remainder of the grazing district water also is con-,
sidered as base property. (Tr. 76.) Also, the season of. use of the
Federal range has been set at six months in each year, thus auto-
matically making it necessary for licenses to be limited to the number
of livestock that can be supported on the base property during the
six months when it is necessary for the livestock to be kept off the
Federal range. In addition, the Federal range has insufficient. carry-
-ing capacity to: satisfy all of the qualified demand for grazing
privileges, and thus certain horizontal reductions have been made
in the' case of all licenses in the Area. The particular base property
here in question, i.. e., the 1,240-acre 'tract referred to above, was
found by range examiners of the Grazing Service to have a carrying
capacity of 160 animal-unit months. As pointed out by, the examiner
in his' decision, there was an obvious error in this calculation, for,
it appears that certain leased. lands in the tract embrace 920 acres
instead of 0960 acres as assumed by the range examiners. The actual
carrying capacity of the entire 1,240-acre tract is thus 15 animal-
unit months 'instead of 160. 

In the Kanab Problem Area, it has been found that the Federal
range has a carrying capacity of 30,219 animal-unit months, whereas
the total qualified demand is in excess of that number, thus requiring
the horizontal reduction of all licenses in that area. It should be
noted in passing, however, that the record: indicates that there may
have been an error in calculating the percentage of satisfaction .of
qualified demand in the area.-
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In his testimony at the hearing, R. H. Murdock, grazier aide, stated
that the qualified demand in the Kanab Problem Area was 40,765
animal-unit months from all classes of property, whereas the carry-

: ing capacity of the available Federal range was only_ 30,219 animal-
unit months. (Tx. 15.) However, it appears that in the issuance

; ' of licenses in the area, only holders of Class properties were
licensed, and the Class 1 qualified demand was only 35,213 animal-
unit months. If, in fact, the 35,213 animal-unit months represent
only the Class 1 demand, and that demand is all that participated
in the 30,219 animal-unit months of Federal range use, it is apparent
that there should be a satisfaction of that demand to the extent of
8'5.8 percent, and a complementary reduction of 14.2 percent. It
appears, however, that the reduction that has been imposed amounts
to 26 percent, based ont adetermination that there can only be a 74
percent satisfaction of the qualified demand.

This latter figure would be correct if all demand, regardless of
the class of base property from which it stems, has been considered
for; licenses, but if 'Mr. Murdock's statement that only lass 1
properties have been recognized is correct, then the figures accepted

- by the Grazing Service are wrong and all licenses in the area should
b be corrected accordingly.

However, calculating the license based on the land in the 1,240-
acre tract mentioned above on the basis of 155 animal-unit months,
less the 26 percent reduction required to meet the carrying capacity
of the range, it was determined by the district grazier that a license
should issue which called for the enjoyment of 115 animal-unit
months of grazing privileges on the public domain. This is equiva-
lent to 575 sheep. for one month or 192 sheep for three months, ap-
proximately what was recommended by the advisory board and
approved by the district grazier.

While there are a number of points in issue in the case, only a
few need be discussed here.

It first appears advisable to discuss' the failure of the district
grazier to have recognized the water on the ,240-acre tract as base
property. This water is referred to in the record as the "Anderson

'According to uncontroverted testimony in the record; the Anderson
water was, during the priority period, the only water of any im-
portance whatever which was available for use by livestock grazing
on a considerable area of Federal range lying south of the 1,240-acre'
tract and above the White Cliffs. It is true that there are other waters
in the area but none of these was more than a seep during the priority
period and is little more today. It is claimed by the appellants that

-422
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livestock using the Federal range referred to cannot use such range
without access to the Anderson water.

It -is true that the Department has held that the discretion to be
exercised by the Grazing Service in the determination of whether
land or water shall constitute base property in a given instance is
one which will not lightly be disturbed. Fremont Sheep Company,
A. 3170, decided January 20, 1942. However, it wasI conversely
stated in the case cited that the Department would disturb such- a
determination upon a showing that "it was arrived at capriciously,
arbitrarily, or without adequate knowledge of the existing condi-
tions."X

While the Department would not attempt to state precisely under
what circumstance it would- refuse to support a. determination ar-
rived at by the Grazing Service with respect to a determination of
whether or not land or water should constitute base property, it would
appear that Iin any circumstance like the present, wherein there is
water which was the sole water serving an area of Federal range
during the priority period, and which range cannot now be utilized
to any appreciable extent without the use of such water, and no
licensee outside of the one controlling the land on which the water
is located can legally enjoy access to the water, the failure to con-
sider such water as base property when other waters in the -district-
are so considered is arbitrary to the point where it constitutes re-,
versible error. Also, while there is no indication that there was a lack
of knowledge of existing conditions, it would appear that such condi-
tions have not received adequate consideration.

The evidence that the Anderson water is the only water of any
importance 'available for the use of livestock grazing on the Federal
range south of the 1,240-acre tract to the point above the White Cliffs,
shown on the map submitted with the case (Government Exhibit A)
as Burned Cedar Point, is clear and unequivocal. The record shows
that this area is serviced only by the Anderson water, Willow, Spring
and possibly- Trough Spring. G. D. McDonald, a member of the
advisory board, testified that during the priority period the Ander-
son Water .was "practically the only water in the area." (Tr. 80.)
H e also testified that since the priority period there have been some

- additional waters developed in the area, but that such developments
are of little importance. He stated that the livestock operators in
the area have considered the Anderson water as being the controlling
factor of the range in question, that it has watered more livestock
than any other water north of the White Clifls, and that in the entire-
area any use of the range by more than 25 or 30 head of livestock
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would necessarily require access to the Anderson water in order to
exist. (Tr. 74.)

Linford Harris, a resident of Glendale, Utah, who has herded sheep
in the area for the past 10 years, stated that during the summers of
1936 to 1939, inclusive, he herded sheep for Anderson, that these sheep
were watered at the Anderson water and that there was no other
water that the sheep could use at that time. (Tr- 90, 91.) lIe stated
that, prior to 1938, Willow Spring would not furnish water for more
t han 20 sheep in 24 hours (Tr. 91), that there were no troughs or
facilities at Willow Spring for watering livestock, and that the only
water which was available was that which would seep up in the muddy
cow tracks. (Tr. 91.) He also stated that at the present time not more
than 35 or 40 cattle could water at; Willow- Springy. (Tr. 92.)

It appears that the main 'supply of water from Willow Spring is
carried by pipe line south to a point below the White Cliffs and only
such overflow or seep as is present is available for livestock.

Odell Anderson testified that Willow Spring is only a seep which
wXatered five or six head of livestock and that the main body of the
water is piped, to the area below the White Cliffs. (Tr.t 104.)

The record is lacking in- &efinite information regarding the amount
of water at Trough Spring and its present availability. However,
Trough Spring is approximately five miles on a straight line from
the range in question and probably seven miles by the course-livestock
would have to travel going 'to and from the spring.' Thus the water
from-this spring can probably be' disregarded as an influence on the
use of the range in question.

Furthermore, it' appears that, irrespective of the value Trough
Spring may now have as a source of water, it was of little or no
value during the priority period. (Tr. 76.) In this connection the
witness G. D. McDonald testified that, during- the priority period,
Trough Spring was merely a seep and would water only a few head
of cattle. (Tr. 73.)

The record indicates that Trough Spring has recently been imp
proved and developed, but the results of such work are not disclosed.
However, this would be of no importance, for water developments
si'nce the priority period cannot affect the rating which a water should
receive; otherwise licenses or permits based: on water would be 'ex-
tremely unstable: and subject to defeasance by subsequent water de-
velopments.

There is no testimony or evidence whatever which casts any doubt
on the probity of the testimony regarding these waters, and thus it
may safely be assumed that the Anderson water is the only water of
any importance which serves the area of range in question or. which
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served it during the priority period. Thus no reason is apparent why
the water should not be considered as base property.

Particularly is this true when it is recognized that waters have been
considered as base property at other points in the district.

Accordingly, the Department feels that it must hold that the failure
of the district grazier and the' examiner to have considered the Ander-
son water as base property is reversible error.

* This conclusion having been reached, there appears to be no neces-
sity for treating a number of assignments of error which are listed
in the appeal. However, it is felt that some attention should be given
to the question of whether or not the party who controls the Anderson
water and obtains a license based thereon should be permitted to graze
the livestock of others under such a license. It is the conclusion of the
Department that there is nothing in the rules and regulations of which
such a procedure would constitute a direct violation.

'It is recognized that there are oftentimes 'substantial fluctuations
in the size, of the herds which various operators own, and that it is
not practical or advisable in most areas for licenses to be reduced or
increased to meet these constant fluctuations. Furthermore, at least
at the present time, the Department would be hesitant to condemn a
practice which, in the present case at least, would appear to offer a
medium of conservation of agricultural labor. Accordingly, unless
other factors are present which do not appear from the record, it is
felt that, if there are excess grazing privileges over and above those
which can be used by the licensee, there should be no objection to the
utilizationof such privileges by allowing the livestock of others to be
grazed with those of the licensee..

O * Qne further point requires discussion. As may be seen by a reading
of the earlier parts of this decision, both of the appellants have some-
what confused the record 'by failing to present a clear picture as to
which of the two has control of the 1,240-acre tract and the waters
located thereon., The Federal Range Code provides for the issuance
of licenses to "applicants owning or controlling land * ** or
water * * and thus does not permit the granting of licenses to per-
sons who are unable to show such ownership or control. In the pres-
ent case it appears that Anderson has the primary ownership and con-
trol of the 1,240-acre tract. However, control of the entire tract has
purportedly been transferred to the Watsons by virtue of the 3-year
lease which is with the record. Also, the Watsons have executed the
above-mentioned "Transfer of Grazing Privileges." Thus it cannot
'be determined with certainty which of the appellants actually has
'control of the property.

692959-48-33
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The Grazing Service should not be required to adjudicate applica-
tions wherein the showing of ownership or control of the base prop-
erty is so indefinite. In:such instances it is within the authority of
the Grazing Service to withhold the issuance of such a license until,
ownership or control has been satisfactorily shown.

Accordingly-, notwithstanding the fact that the Anderson water is.
to be considered as base property, no license should be issued until
such ownership or control has been clearly and unequivocally shown.
In this connection attention is also directed to the provisions of the,
second sentence of paragraph (a) of section 7 of the Federal Range
Code of 1942. :

The decision of the examiner is modified as above indicated.
Modified.

UNITED STATES v. UNITED STATES BORAX COMPANY

Decided April 28, 1943

* 2 i Motion for Rehearing decided July 81, 1944

PUBLIC LANDS-DEPARTMENTAL PROCEDUE-RES JDICATA-WITNESSES.
The principle of res judicata has no application to proceedings in the Depart--

ment relating to disposition of the public domain until legal title passes,
and findings and decisions are subject to revision in proper cases. Where
an expert witness in a former proceeding subsequently changes his opinion
on a material issue of fact, the determination of which is entirely dependent
upon the reasoning of such experts, another hearing may be ordered.

APPEAL-EVIDENCE.
Professional papers and bulletins reflecting the opinions of their author on

the sodium deposits in dispute, but not offered in evidence before the
register, may not be considered as evidence on appeal.

MINERAL LANDS-MINERAL LEASING ACT oF 1920-TEST OF APPLIcABILITY.
In determining whether land was of known mineral (sodium) character, as

contemplated by the Mineral Leasing Act, and, therefore, excepted from
location and disposition under the mining laws, all that is required is that
such competent evidence show that the lands were known to be valuable
for sodium when the attempted location under: the mining laws was made,
that is, that the known conditions at that time were such as reasonably
to engender the belief that the lands contained sodium borates in such
quafftityand of such quality as would render their extraction profitable
and justify expenditures to that end.

MINERAL LANDS-MINING LAWS-MINERAL LEASING ACT OF 1920.
Adverse proceedings directed by the Government against the mineral entry

of the United States Borax Company. Held, (1) that the SW/4 SW/
NEI/4 Sec. 24, T. 11 N., R. 8 W., S. B. M., embracing the Little Placer
claim, contains valuable deposits f sodium borates; (2) that the said
sodium borate materials, to wit, tincal and kernite, are soluble in water
and were dissolved in water, and accumulated by concentration; (3) that
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at the time the appellant perfected its mining location on the lands
embracing the Little Placer mining claim the lands were known to contain
valuable deposits of sodium borates; (4) that the lands embracing the.

* Little Placer mining claim or the sodium borates therein contained are
not subject to disposition under the general mining laws but only under
the act of February 25, 1920 (41- Stat. 437, 30 U. S. C. sec. 181), known
as the Mineral Leasing Act.

PRACTIcE-NEw TRIAL-INFORMALITY IN PROCEDURE.
Motion for new trial submitted after appeal. to the Secretary comes too late

under the regulations (43 CFR 221.41-221.44) but will be considered on
its merits under the ruling in United States v., State of Californ ia, 55 I. D.
532.

PRACTICE-GROUNDs FOR REHEARING.
No proper ground for rehearing is offered by the presentation of cumulative

evidence which, if proved, would warrant no change of decision, and as
to which there is no showing that with due diligence it was impossible to
present it at the hearing.

PRACTICE-MOTIoNs FOE REHEARING.
Motions for rehearing should be filed within 30 days after receipt of notice

of the decision complained of (43 CFR 221.81) and the filing of supplements
thereto after that time is not contemplated.

MINERAL LEASING ACT OF FEBRuARY 25, 1920 (41 STAT. 437)-CONTEST CHARGES
AGAINST CONFLICTING PLACER CLAIM-FINDINGS AND CONCLUSIONS BASED

THEREoN.
A charge to the effect that a sodium borate deposit prevented a location

being made under the mining laws, necessarily meant that the deposit was
of the type contemplated by the, Mineral Leasing Act. Findings and con-
clusions based on contest charges are to be read together in a reasonable

- manner.

PROSPECTING PERMITS-SEGEEGATIVE EFFECT.
Mining claims cannot be located on land covered by an oil and gas prospecting

permit which, until canceled of record, segregates the land from location
under the mining laws.

MINING CLAIM-NECESSITY FOR CONTEST.
Where official records of General Land Office show mining claim void from

its inception because of conflict with outstanding prospecting permit, no
contest on that ground is required. 43 CFR 221., 222.14.

CHAPMAN, Assistant Secretary:

This is an appeal by the United States Borax Company from the
decision of the Commissioner of the General Land Office of November
21, 1941, holding for cancellation mineral entry 045946 for the Little
Placer, covering the SW'4 SW/4 NE/4 Sec. 24, T. 11 N., R. 8 W.,
S. B. M., Kern County, California.-

The Little Placer was located August 11, 1926, by the Borax Com-
pany. Drilling was commenced in August 1927, and stopped upon
discovery of calcium borates at a depth of 907 feet on September 2,
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1927. Application for patent was filed August 8, 1928. At this
time there was pending before the General Land Office the applica-
tion of the BurnhamChemical Company, No. 045676, filed June 1,
1928, for a sodium prospecting permit, covering the lands in question
and other lands, under the Mineral Leasing Act of February 25,
1920 (41 Stat. 437), section 23 of which at the pertinent times- here
involved provided:

That the Secretary of the Interior is hereby authorized and directed, under
such rules and regulations as he may prescribe, to grant to any qualified
applicant a prospecting permit which shall give the exclusive right to prospect
for chlorides, sulphates, carbonates,: borates, silicates, or nitrates of sodium
dissolved in and soluble in water, and accumulated by concentration, in lands
belonging to the United States for a period of not exceeding two years: * *

On November 23,, 1928, the General Land Office directed a hearing
of the issues between the Chemical Company and the Borax Com-
pany and others to determine whether the Little Placer lands and
others were valuable for sodium in any: of the forms described in
the leasing act of 1920, and were known to be such on the dates the
respective placer mining locations were made. The Government
intervened.

As a result of that hearing the register found in effect that borate
of sodium had not been discovered upon the Little Placer, inferen-
tially found that no other sodium compound had been discovered,
and held that the discovery of calcium borate in the form-of cole-
manite was sufficient to validate the claim of the Borax Company.
The General Land Office affirmed the register and: also held that the
claim was valid. It found that the calcium borates were discovered
first and without actual knowledge at that time by the claimant of
the existence of underlying deposits of sodium borate in the form
of kernite.

Upon appeal by the Burnham Chemical Company, the Depart-
ment on March 8, 1933 (54 I. D. 183), affirmed the decision of the
General Land Office. With respect to the Little Placer it was held
(1) that only valuable deposits of calcium borates in the form of
colemanite and ulexite, subject to location under the mining laws,
were actually found inI commercial quantities, and (2) that because
the sodium borate in the form of kernite, discovered in adjacent
claims and known to underlie deposits of calcium borates therein,
was not within the purview of section 23 of the leasing act,
not having "accumulated by concentration," it became immaterial
whether the Borax Company had knowledge that the kernite found

* Thig section was amended by the act of December 11, 1928 (45 Stat. 1019; see 30
13. S C. sec. 261).

I
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in the adjacent properties also existed beneath the deposits of cole-
manite and ulexite in the Little Placer.

Following the Department's decision, final certificate covering the
Little Placer was issued on August 1, 1933, containing the usual
recitals that upon presentation of the certificate to the General Land
Office, together with the plat and field notes of survey of said claim
and the proofs required by. law, patent would issue, if everything
were -regular, and the further recital that patent would be withheld
by the General Land Office pending a report by the Special Agent
in Charge upon the bona fides of the claim.

The issuance: of patent on the Little Placer was, however, sus-
pended on May 19, 1937, and the Government directed adverse pro-
ceedings against the mineral entry on the following charges.:.

1. That the land contains valuable deposits of sodium borate.
2. That such sodium borate deposits were dissolved in and soluble in water

and accumulated by concentration.
3. That while the location was made August 11, 1926, a discovery was not

made thereon and the claim validated until in September 1927, at which time
sodium borate deposits were known to exist in the land which prevented a
location being made thereon under the mining laws. - f

The Borax Company filed an answer wherein it in substance
admitted that th' probabilities were that the land contained valuable
deposits of sodium borate,' but alleged that the existence ofI such
deposits in the land, while highly probable, had not yet been actually
demonstrated; denied that such sodium borate deposits were dis-
solved in or soluble- in water and accumulated by concentration;

ndmitted that the calcium borate location was made on or about
August 11, 19260, and that a valid discovery was made in September
1927; denied that sodium borate deposits were known by it to exist
in the claim at any time on: or 'before September 1927, and alleged
by supplemental answer that all the matters and things set forth
in the charges had been fully tried and adjudged in its- favor by
the Department in Burnhaqn Chemical Company v. United States
Borax Company, et al. (54: I. D. 183, March 8 1933), and that
therefore all of the said issues were res Juoicata as far as the Govern-
ment was concerned.

A hearing was held before the register from February 23 to March
4, 1938. After denying a motion to dismiss the contest on the ground
of res judicata, the register concluded that the Govermnent had
sustained all three of its charges. On appeal, the Commissioner of
the General Land Office decided that. the plea of res judicata -was
properly denied by the register; that the land was known to contain
valuable deposits -of kernite and tincal on and prior to September

I
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1927, and that kernite and tincal are minerals comprehended by
the phrase "borates * * * of sodium dissolved in and soluble
in water, and accumulated by concentration" as used in section 23
of the 1920 leasing act. Accordingly, he held the Little Placer
mining claim for cancellation. From that decision the Borax Com-
pany appeals.

-The contentions of the appellant are substantially these: 1. That
this proceeding is barred under the rule of res judicata and that a
change of opinion by an expert witness does not justify its com-
mencement. 2. That professional papers and bulletins of the Gov-
ernment not offered in evidence may not be considered in deciding
the issues. 3. That actual discovery of sodium borates in the Little
Placer is essential to establish knowledge of their existence. 4. That
the evidence preponderates in favor of the conclusion that the sodium;
borate deposit was not one "dissolved in and soluble in water, and
accumulated by concentration."

1. The appellant challenges the right of the Government to retry
and redetermine issues decided in the Burnhan case. Its position
is that the principle of res judicata should be a bar to such action.
This approach fails to take into account the nature of the Secretary's
power over the public domain and the proceedings in the Depart-
ment relating to it, a power quite different than that of the courts
in adjudicating rights as between private parties.

The Secretary of the Interior has a continuing duty as guardian of
the public lands. He loses this power and his jurisdiction ends only
when the Government no longer has legal title. Thus, in dealing with
those who claim or apply for an interest in public land, so far as the
Government is concerned the Secretary's decisions are not controlled
by the principle of res judicata. His first duty is to see that the public
domain is conserved, managed and disposed of in the manner Con-
gress has directed. And while he has jurisdiction over the land, he
may open any proceeding and correct or revise or reverse any deci-
sion of the Department or the General Land Office provided inter-
ested persons in appropriate cases have notice and opportunity to be
heard. Before the passing of legal title, his findings and decisions
are as completely subject to revision as are those of a court before
final judgment or before the end of its term.

The important aspects of the Secretary's power in this regard are
that it is primarily a power over lands and that all proceedings with
relation to any particular public land are merely steps in a continuous
proceeding in ren, never finally terminated until legal title passes.
These principles are designed most. effectively to subordinate private
convenience to the safeguarding of the public domain. And they
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have been established and applied by many decisions of the Depart-
ment and the courts.'

In this case a patent has not issued. Notice of the charges made in
this proceeding was duly given to the appellant. In due time it filed
an answer and an amended answer and extensive hearings followed.
The Secretary, therefore, had the power to reopen the issues heard
in the Burnham case, and to revise any findings or conclusions there
made.

Moreover, the exercise of the power in this case was especially ap-
propriate. The Secretary shouldibe especially astute to ascertain all
the facts in a case of this kind by exhausting all sources of evidence
and by guarding against any substantial error before authorizing the
issuance of patent, for the ultimate issue is whether the Secretary
has the power to lease the land under the leasing act or permit a
disposition of the full title under the general mining laws. This issue
is important because, if the disposition is to be under the general
mining laws, the United States will lose all title and proprietary con-

: q trol to both the surface and subsurface, while if it is to be under the
leasing act the fee will be retained by the Government and only a
mineral permit or lease will issue. In addition, in section 23 of the
1920 leasing act, Congress in effect placed upon the Secretary the duty
of determining a peculiarly technical, not easily demonstrable fact,
namely, whether in addition to being "dissolved in and soluble in
water," the compounds of sodium there enumerated were "accumu-
lated by concentration.".

The basis for doubting the correctness of the decision in the
Burnhan case was the fact that Gale, in that proceeding one of the
expert witnesses for the defendants, had subsequently changed his
opinion on this very question, the determination of which in this case
depended entirely on the deductive reasoning of geologists. This was
reason enough in- the circumstances for ordering another hearing.
(7. Van Epps v. MoKenny, 189 N. Y. Supp. 910. If, as a result of
such a new hearing, it would appear that the origin of the. deposit
was syngenetic, i.e., that described in section 23 of the*1920 leasing
act, rather than epigenetic, then' the question whether kernite was
known to exist in the land at the time of the alleged discovery of :
colemanite would become material, a question, which, in view of the.

:l West v. Standard Oil Co., 278 U. S. 200, 210-214; Knight v. Lane, 228 U. S. 6;
Greenasneger v. Coate, 212 U. S. 434, 442; Michigan Land and LuIber Co. v. Rust, 168
U. S. 589, 592, 93; New Orleans v. Paine, 147 U. S. 261, 266; 1Knight v 'U. - . Land
-Association, 142 U. S. 161, 178; Whitten v. Read, 53 I. D. 453, 466; Ernest B. Gates,
41 L. D; 384; Brooks v. McBride, 35 L. D.. 441; Northern Pacific B. B. Co. v. Coffman,
et al., 24 L. D. 280; Littlepage v. Johnson, 19 L. D. 312, 314; National Rifle Ass' v.
Young, 134 F. (2d) 524, 77 App. D. C. 290; see 27 Michigan Law Review 804.
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contrary assumption in the Burnham. case, had there been considered
immaterial. (54 I. D. 183, 189.) True, there was some testimony on
this issue in the earlier hearing. But if the finding on origin were
to be reversed, the issue would assume new significance. Hence, it
would not only be fair to both the appellant and the Government to
permit again the taking of testimony on that issue but would resolve
whatever doubt persisted.

It follows that the plea of res judicata is no bar to this proceeding
and that the exercise of the discretionary power to reconsider the
issues was appropriate and reasonable.

2. Certain recent professional papers and bulletins published by the
Geological Survey and prepared by Waldemar T. Schaller, one of its
geologists, having direct reference to the sodium deposits in dispute
but not offered in evidence before the register, were referred to and
considered by the Commissioner on the theory that they could be
judicially noticed. The writings were opinions of the author on the
origin and nature of the sodium deposits. Constituting no part of the
record in the hearing before the register, and the defendants not hav-
ing been afforded'an opportunity to rebut them, the papers should
not have been consideredas evidence on appeal. Robinson v. Balt. &
Ohio R.R., 222 U. S. 506, 511, 512; Ohio Bell Telephone Co. v. Public
Utilities Commission of Ohio, 301 U. S. 292, 302; Chisholm-Ryder
Co. v. Buck, 65 F. (2d) 735, 737; Richard P. Ireland, 40 L. D. 484.
However, the error was not prejudicial if the findings are otherwise
supported by substantial evidence in the record. Cf. Interstate Com-
merce Commission v. Louisville and Nashville Railroad Co., 227 U. S.
88, 93, 94. In view of our conclusion, hereafter discussed, that there
is substantial evidence in the record apart from Schaller's papers, to
support the findings with respect to the nature and origin of the
sodium deposits, the error was not prejudicial.

3. Lands which are known to be valuable for a mineral which is
subject to leasing under the Mineral Leasing Act, are not open to
location and disposition under the mining laws. If at the time of any
attempted mining location, the land is known to be valuable for any
of the leasable minerals, the attempted location is of no validity and
the lands may only be leased under the leasing act. Wilbur v.
Krushnic, 280. U. S. 306, 3140; 50 L. D. 650, 651-652.

On the assumption that the sodium borate deposit here involved
was of the character described in section 23 of the Mineral Leasing
Act., one of the pertinent issues in the case was therefore whether the
Little Placer lands were known to be valuable for the sodium borate
on September 2, 1927, the date of discovery by the appellant of
calcium borate, a mineral not included in the leasing act.
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The evidence adduced abundantly shows that kernite and tincal
(sodium borates) were discovered in lands adjoining the Little Placer
on the northeast (NE1/4 Sec. 24, Baker Mine) in August and Decem-
ber of 1926, and in lands adjoining, on the south and southwest
(SEl/4 and SW/ 4 Sec. 24, Western Mine) on July 4,1927, in drill
holes very close to the southern and western boundary lines of the
Little Placer; that the appellant became the owner of the Baker mine
prior to discovery of colemanite in the Little Placer claim; that-the
discoveries of kernite in' the Baker and Western mines became a
matter of common knowledge in the community immediately after the
discoveries were made; that the Baker and Western deposits are
very similar and in one category; that the deposits are uniquely and
surprisingly pure and of' great thickness, 90 to 100 feet; that the
thickest parts of the Western deposit are right near the center of
Section 24 and continue northward in maximum thickness within
21/ to 5 feet of the boundary lines of the Little Placer, and, in the
opinion, of two witnesses called by the appellant, under two or three
acres of the Little Placer; and that the Baker deposit is the major
deposit and the principal source of borax at the present time. The
appellant in speaking of the Little Placer admitted in its- answer
that "the probabilities are that the land contains valuable deposits
of sodium borate.' It also appears that the appellant drilled for
borate minerals in the Little Placer after its officials knew that valu-
able deposits of sodium borate had been discovered on adjacent lands.

The appellant contends that this evidence is not enough but that
proof of an actual discovery of' the sodium borate deposit was re-
quired. The settled rule is to the contrary. Proof of the existence
of the mineral on adjacent lands, geological and other surrounding
and external conditions are competent. All that is required is that
such competent evidence show that the lands were known to be valu-
able for sodium when the attempted location under the mining laws
was made, that is, that the known conditions at that time were such
as reasonably to engender the belief that the lands contained sodium
borates in such quantity and of such-quality as would render their
extraction profitable and justify expenditures to that end.' United
States v. Southern Pacifte, 251 U. S. 1, 13, 14; LDiamond Coal and
Coke Co. v. United States, 233 U. S. 236, 249; UnitedStates v.
Standard Oil Co7., 21 F. Supp. 645, 650, 651, aff'd Standard Oil Co.
v. UnitedStates, 107 F. (2d) 402, 411, 414, 415, cert. den. 309 U. S.
X654; United States v. California, 55 I. D. 121, 130. Within this rule,
the 'evidence is convincing that the lands embraced in the Little
Placer were known to be valuable for sodium' borate when the appel-
lant made its attempted location..V

age
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4. In the second charge of the Government, the issue was whether
the sodium borate materials composing the kernite and tincal beds
had "accumulated by concentration," that is, had been syngenetically
deposited, as provided by section 23 of the Mineral Leasing Act.
If not, the appellant contends the Mineral Leasing Act is no bar
to the issuance of a patent under the general mining laws. The
Commissioner and the register found as a fact that the sodium
borates had accumulated by concentration. The appellant assigns
many errors in weighing and appreciating the evidence.

In the particular locale, known as the Kramer District, there are
three known deposits of sodium- borates located within a mile of
each other in a synclinal basin surrounded by hills and known locally
as the Suckow, Baker and Western; the Suckow deposit being a
short distance east of the northwest corner of the NEI/4 of Sec. 23
and extending into the SW'/4 SEl/4 of Sec. 14; the Baker deposit
being in the northeast corner of the NE1/4 of Sec. 24, and the Western
deposit being at and south' and west of: the center of Sec. 24,'all
in T. 11 N., R. 8 W., S. B. M.

In the Suckow and Baker mines the ceilings of the sodium borate
beds are from 350: to 400 feet below the surface and, about 800 feet
below the surface in the Western mine. All three mines contain
tincal but' kernite is found only- in the Baker and Western mines.
The difference in chemical composition between tincal and kernite
is of no significance except 'as it may reflect on the manner of deposi-
tion. Both are soluble in water.

The syngenetic theory is confined to lacustrine deposits where the
ores and shales are.laid down geologically at the same time in alter-
nating symmetrical laminations of . varied respective .thicknesses.
The epigenetic theory is confined to a process whereby the ores in
solution are forcefully introduced into preexisting shales.

In speaking of -the depositional characteristics of the Suckow
and Western.deposits, Gale, the geologist now called by the Govern-
ment, said in substance, that the sedimentary banding of the Suckow
deposit, the parallelism of the layers, the: layering of the borax
crystals' and their orientation in the layers indicate that they crystal-
lized at the bottom~ of an open body of water and that the alternating
layers were quite regular and consistent; that in the Western mine
the alternating layers were not quite so regular but the same sort
of thing existed though less clearly defined and that this stratification
in the Western mine: stood out quite clearly as shown in a picture
of it appearing in United States Geological Survey Bulletin 871,
opposite page 99; that the lower half' of the picture marked B
showed the stratification in which the continuity and parallelism of
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the shale and ore beds in the Western mine had been largely
preserved.

In speaking of the depositional characteristics of the Suckow and'
Western mines, Dr. Buwalda, a geologist called by the appellant,
said in substance, that the Suckow deposit is much more regularly
stratified; that the beds of shale are of more constant thickness,
the regularity in bedding, the successive deposition of shale and
borate material occurred more. regularly, that is, there are perhaps
two inches of borate and then perhaps a half inch or an inch of shale
and that will be repeated again and again in much more regular
form than in the .case of the Western deposit; that the layers of
borate in the Western deposit are not of even thickness and are
swollen in some parts, and buckled in others; that parts of. the shale
layers indicate that they have been dissolved away; that vertical,
oblique and horizontal veins cut the. deposit, frequently; that the
borates are not :stratified in the way it might be expected if they,
had been laid down; Xas a: sedimentary deposit; that the layetin is
very vague and that the deposit is uniquely and surprisingly pure
although there are shale layers between the borate' layers with very
little foreign material.

Palmer, a mining engineer called by the appellant, in describing
the Western deposit testified, in effect, that frequently shale is in-.
cluded in the crystals of kernite and frequently surround the crystals
of kernite; that the crystals sometimes are very large, some of them
a foot in diameter and a couple of feet long with specks and little
gobs. and large chunks of shale inside of them; that there are
parallel shale beds pushed apart and shale beds with a layer of ore
between them; that the shale beds are parallel for a little.way, then
they swell apart with increased thickness of the ore, and then they
will be found broken and in places the whole bed will be broken.

Ink describing a sedimentary or playa lake deposit, Dr. Buwalda,-,
in substance, testified that before there is a basin in a desert region
there are mountains so that some- part of that area stands high and
sheds drainage to adjoining lowlands; that if the rainfall is so small
that lakes of "ordinary times" do not develop with through drainage

-' there will be at the bottom of the basin what is called a playa, into'
which goes drainage out of the surrounding ranges and materials
swept 'off the adjoining ranges; 'that in the bottom of the basin the
salts that are brought down from the surrounding mountains,, dis-
solved out of the rocks, are carried down into the lower part of the
basin and when the water in the basin evaporates they are left behind
and come to be interstratified with the shales; that these series of
sediments continue to build up thicker and thicker and, inI some cases
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reach the aggregate thickness of thousands of feet with successive
layers of material; that ordinarily there are not huge concentrations
but there are exceptions to that to be sure; that the tendency is
for the saline to become interstratified with the mud in thin layers
with different distributions, some of them reaching to the right
and some to the left or east and west of the basin and that is why
there are scattered distributions of the saline deposits throughout
the section; that there are many of these in the desert region but
no two exactly alike; that Searles Lake is a typical deposit in some
respects but not in others that the water was carried into that basin
from the Owens Valley region and evaporated there from time to
time-giving rise to a large salt body'; that the thickness of the crystal
body is scaled something like 70 feet and the area is something like
10 to 12 square miles, the playa lake being very much larger,- having
an area of 50 or 60 or 0 square miles.i

Also Leroy A.' Palmer, a witness called by the appellant, testified,
in effect, that 'he had examined deposits "carrying minerals that
dissolve in and are soluble in water and accumulated by concentra-
tion," and that Searles Lake was such a deposit. 'And witness C.
M. Razor for the appellant testified to the same effect. Likewise
did Gale.
'The description as given of a lacustrine deposit of salines and the

testimony that Searles ILake is a typical lake deposit, with an ore
body something like 70 feet thick, when compared carefully with
the striking similarity of laminas of shales and sodium borates in
the Suckow mine and also in the Western mine but with less regu-
larity, with thick ore bodies in each, and the antitheses which spring
from the epigenetical characteristic indications advanced by the
appellant, lend great strength to the proposition that originally the
Suckow, Western and'Baker deposits were laid down syngenetically.

The appellant points to many physical occurrences which it claims
indicate the epigenetic deposition of the Western ore body, all of
which may be included in the following designations: 1. Absence
of other salts and foreign impurities. 2. Veins in the deposit.
3. Partial dissolution of the shales and angular fragments of shale
within the tincal and kernite. '4. Distortion of the shales, uneven

'thickness, of shales, swollen and buckled shales and vague layering
of borates and shales. 5. Presence of realgar, orpiment and stib-
nite. It is not believed, however, that these physical occurrences,
in the light of all other evidence on the origin of the sodium borates,
.have much probative force.

As to the first, it. is; significant that there are crystals of borate
minerals in all three deposits of divers sizes and of different degrees
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of purity. Buwalda, after stating that the deposit in the Western
mine is uniquely and surprisingly pure, asserts that there are excep-
tions. Hence, it is admitted that sedimentary deposits of water-
soluble saline minerals may vary; greatly in their purity. This
western deposit might well be an outstanding sedimentary exception.

-He further states, in substance, that it is difficult to conceive of beds
10 feet or so in thickness being laid down as a sedimentary deposit
and not containing considerable quantities of clay, sand, gravel, and
detritus swept into the basin from the side during the many years
that would be necessary for the deposition of layers of that thick-
ness. But he does not say that such a deposition is impossible or
could not .be an exception consistent with the acknowledged fact
that no two sedimentary deposits are alike. This Western deposit'
in its entirety, that is everything between its ceiling and floor, ap-
pears from the evidence in the case to be about one-fourth layers
of clay and other impurities, the clay, of course, being nothing
mnore than the eroded rocks, which originally surrounded the syn-
clinal basin, deposited in water and compacted in shaly layers.

With respect to the vertical, oblique, and horizontal veins men-
tioned, they seem to be those occurring in the shale and in the ore
body between the ceiling and the floor of the ore body. The mere
presence of veins which cut the layers of ore and shale layers within
the body of the deposit is not convincing evidence of the epigenesis
of the deposit in view of the many ways in which the deposit and
the shale layers in it could have been distorted.

The partial apparent dissolution of shales and the presence of
angular fragments of shale within the tincal and kernite can be
amply explained, it is believed, by a recrystallization of original
tincal into kernite accompanied by fracturing and resultant local
dislocations.

The evidence discloses that the distortion present in the Western
mine could have happened in many ways. The scientists are not in
accord on the question of whether tincal (Na2 B4 07.10H2 0) or
kernite (Na2 B4 07.112 0) was the primary mineral. The chemical
difference between tincal and kernite is six molecules of water. If
tincal was the primary mineral, which must be the case in the
Suckow mine, a large decrease in space would have occurred in the
Western and Baker mines when it changed to kernite. Witness
Connell testified that the decrease would equal 40 percent of the
size of the deposit. If kernite was the primary mineral then
naturally there would have been a swelling in equal proportion when
it changed to tincal. There are no indications of such swelling or
any distortions in the Suckow mine in which there is no kernite.
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All of the distortion, therefore, in the Western mine could have
taken place, in geologic time, while the change from tincal to kernite
was in progress. Such a change would take place. very slowly. It
would no be instantaneous, leaving theoretical empty spaces, but
the slow diminution in volume would be taken care of immediately
but at the same slow rate by the compressive force to which the whole
deposit would be subjected at all times. The evidence evinces the
fact that the distortion of the shale layers is found around kernite
crystals and in runs of shale measured in inches instead of hundreds
of feet, whereas folding due to the introduction of new molten
material forcing the strata apart, it is believed, would involve fold-
ing for distances hundreds of feet in length and generally would be
continuous and curved instead of short, fragmental and straight-
edged. Where molten material is brought up from the depths
through a feeder vein, and is diverted in a horizontal direction
with the' consequent displacement of the intruded body, shale, the
resulting pressures must essentially be up or down. A downward
bulging of the shale layers would encounter the resistance of the
entire earth below, whereas an upward bulging would encounter only
the resistance of the overlying material. If the downward bowing
of the shale layers shown in Buwalda photo exhibit No. 17 (p. 76,
appellant's brief) is due to the injection of kernite then that down-
ward bowing had to overcome the resistance of the entire earth,
whereas the upward bowing would overcome only the resistance of
the overlying strata at the time the kernite is supposed to have been
injected, which at the present time is about 800 feet. Further, the
swelling and buckling and distortion of the shales could be attributed
to some extent at least to the growth of kernite crystals. Dr.
Buwalda in this regard testified, in substance, that crystals begin
to grow around certain, centers and the pressure which they exert
*as the consequence ,of their growth is in many cases' very large and-
that, if the. deposit formed happens to lie in an inclined or horizontal
position, the growth of' the crystals will actually force the over-
lying territory and lift it in such a way as to'make more space for
the crystals to grow beneath and between the walls of a deposit.
Distortion thus brought about would develop cracks and cross frac-
tures in the shales and the partial elimination of lamina regularity,
the cracks and cross fractures being later filled with borate material
by moving solutions.

Finally, it is shown by the evidence that realgar, orpiient and
stibnite may come from volcanic activity. However, it is scientific
knowledge that boron emanates from volcanic vents and that sodium
dissolved from the surrounding rocks and lava beds will readily
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unite with the boron. It -is therefore reasonable to believe, and it
can be deduced from the evidence presented, that the small amounts
of realgar, orpiment, and stibnite found to be present could have
accompanied any boron placed in the lake- through volcanic vents.
Gale testified to the presence of realgar in Searles Lake, admitted
to be a sedimentary deposit.

The views of the experts are divergent on whether tincal or kernite
was the original mineral. Dr. Buwalda when asked if his opinion
took care of the deposition of both tincal and kernite equally well,
replied that he did not think so and would -hesitate to express a
very definite opinion on that score. And after a presentation of his
views and conclusions in support of the epigenetic theory, gained from
what personal examination he could make of the geologic formations
exposed in the mines and deciphering the geologic history of the
region in detail-and at great length, he could conclude with no
greater assurance than "it is only reasonable to assume that these
borate bearing solutions should come up from depths in this par-'
ticular region in the form of ascending solutions." Ransome was
of the view that there were four ways that it may have crystallized
in the soft mud at the bottom of a tertiary lake whose waters were
rich in sodium borate. Gale was of the same view.

The evidence is persuasive that tincal, present in- all three mines,
was the primary mineral; that the Suckow mine constitutes the
prototype from which it maybe concluded that the other two deposits
originated, and, as the Suckow mine closely meets the distinctive
characteristics of a lake deposit, that the component materials (sodi-
um borates) were deposited syngenetically.

While there is no evidence of actual discovery of sodium borates
within the boundaries of the Little Placer claim, the admission of
the appellant in its answer and brief, that "the probabilities are that
the lands contain valuable deposits of sodium borates," the evidence
of the actual discovery of those minerals in adjacent and nearby
lands, and the evidence of other surrounding and external conditions,
amply support the Commissioner's finding that valuable sodium
borates of the character described in section 23 of the Mineral Leas-
ing Act actually underlie the lands -of the Little Placer claim.

The Department finds and concludes:'
1. That the SWI4 SW'/ 4 NEI4 Sec. 24, T. 11 N., R. 8 W., S. B. M.,

embracing.the Little Placer claim, contains valuable deposits of sodi-
um borates.

2. That the said sodium borate materials, to wit, tincal and kernite,
are soluble in water and were dissolved in water, and accumulated
by concentration.



440 DECISIONS OF THE DEPARTMENT OF THE INTERIOR L58I.D.

3. That at the time the appellant perfected its mining:l0cation
on the lands embracing the Little Placer mining claim the lands
were known to contain valuable deposits of sodium borates. -

4. That the lands embracing the Little Placer mining claim or the,
sodium borates therein contained are not subject to. disposition under
the general mining laws but only under the act of February 25, 1920
(41 Stat. 437, 30 U. S. C. sec. 181), known as the Mineral Leasing
Act.

The decision of the Commissioner is
Aofrmed.

MOTION FOR REHEARING

The United States Borax Company has filed a motion for rehearing
of the appeal and for a new hearing for the purpose of taking addi-
tional testimony. In its decision of April 28, 1943, the Department
affirmed the Commissioner's decision that the 10 acres of land cov-
ered by the Little Placer mining claim were subject to lease and not
to mining location because they contained sodium borate "dissolved
in and soluble in water and accumulated by concentration," as pro-
vided in section 23 of the Mineral Leasing Act of February 25, 1920
(41 Stat. 437, 447).

1. The appellant again disputes the right of the Government to
retry and redetermine the issues decided in Bu'rnham Chemical Com-
pany v. United States Borax Company, et al., 54 I. D. 183. Nothing
new is now presented. The point -was fully considered and discussed
and decided against the appellant in the Department's decision. We
need only paraphrase the language of the Supreme Court by saying
that the appellant's reiterated argument is "that upon the creation of
an equitable right or title" in it, "the power of the land department
to inquire into the validity of that right or title ceases. That propo-
sition cannot be sustained." Brown v. Hitchcock, 13 U. S. 473, 479.
See also Peyton v. Desmond, 129 Fed. 1, 7, 8.

2. The Department found as facts, (1) that the sodium borate
materials contained in the lands involved are soluble in water and
were dissolved in water and accumulated by concentration and (2)
that at the time the appellant perfected its mining location the lands
were known to contain valuable deposits of these sodium borates.
On this motion, these findings are challenged. No' record evidence
and no arguments based thereon, which were not considered or pre-
sented on the appeal, are now called to our attention. The entire
record was considered in determining the appeal and it has now
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again been reviewed. We see no reason for disturbing the findings
made in the decision on appeal.1

3. Appellant has submitted the affidavits of a geologist and two
chemists setting out alleged newly discovered evidence, on the basis
of which it moves for a new trial. The Rules of Practice provide
that motions for new trials are to be heard by the register and shall
be filed with him not more than 15 days after his decision, and that -
such motions will not be considered or decided in the first instance
by the Commissioner or the Secretary, or otherwise than on review
of the decision of the register. 43 CFR 221.41-221.44. Appellant's
motion therefore comes too late and at an inappropriate stage of the
proceedings.

These procedural objections aside,2 there are other reasons for deny-
ing the motion. The appellant has failed to demonstrate that the
alleged newly discovered evidence could not with due diligence have
been obtained before and presented at the hearing; most of it is cumu-
lative; and none of it is controlling, that is, proof of any or all the
alleged new facts at a new hearing'would not warrant a change in
the' findings of fact of the register, the Commissioner and the As-
sistant Secretary that the deposits accumulated by concentrations

With respect to two of the suggested items of "new" evidence, this
further comment should be added. (1) It is said that ammnonia, which
is characteristic of volcanic deposits, has been detected in kernite
samples of nearby mines. The affidavit of Dr. Buwalda, a geologist,
states that "considerable amounts" of ammonia are present in the
kernite deposits and refers to the accompanying affidavit of Dr. Swift,

-a chemist. The latter affidavit, however, states that on actual analysis
of 14 samples from nearby mines, 3.6 to 10 parts of ammonia per
million were found. Reducing this to the customary percentage basis
and conceding the maximum claimed, appellants say that .001 percent
of ammonia was detectable in the samples. This is an infinitesimal
rather than a "considerable" amount and in such minute quantities
may be attributed to innumerable processes, such as the decomposition
of organic matter, rather than the epigenetic origin of the sodium
borate. (2) One of the affiants describes' a laboratory experiment
conducted after the hearing which allegedly indicates that, had tincal
been the original ore, the change to kernite, would have caused the

-We should point out that, as stated in the Commissioner's decision, the Geological:
Survey on October 25, 1928, determined, in connection with the application of Burnham
Chemical Company for a sodium prospecting permit, that the lands in See. 24 "contain
sodium salts in commercial quantities and are subject to entry only under lease."

Uited States v. California, 55 I. D. 532.
3 See: 43 CFR 221.42. 3 Moore's Federal Practice, p. 3245, Note 14. §59.02, 1942

Supp., Note 14.' United States v. California, 5 I. D. 532.
692959-48-34
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shale to disintegrate and no angular fragments would remain within
the-kernite. The temperatures used in this experiment were between
1000 to 1500 C. Such temperatures necessarily segregate the shales
completely. Kernite is recognized as stable above approximately
60° C; therefore the change from tincal to kernite may have occurred
at the lower degree with relatively slight, effect on the shales. There
is no possible way of knowing at what temperature, what time, or
what depth, kernite was produced, but there is no basis for assuming
the high temperatures of the experiment.

SUr1PPLEMENT TO MOTION FOR REHEARING

The motion for rehearing was filed within the 30-day period al-
lowed by the regulations. 43 CFR 221.81. Long after the expiration
of the 30-day period, the appellant filed a so-called "Supplement to
Pending Motion for Rehearing and Reopening of Case." The regu-
lations make no provision for the filing of such a "Supplement."
Moreover, this proceeding has been pending since May 19,1937, when
the adverse proceedings were initiated. The appellant has actively
and vigorously contested the Government's contentions before the-
register, the Conimissioner and the Secretary. At this late day, the
appellant for the first time contends that the thesis of the Govern-
ment's charges "is that if lands within a placer mining claim contain
valuable deposits of sodium borate dissolkved in and soluble in water
and accumulated by concentration, and if, at the time the location is
perfected, it is known that the lands contain sodium borate, the loca-
tion is a nullity."' [Italics appellant's.] Upon. this hypothesis, ap-
pellant bases an argument that there has been an error of law.

Appellant's belated conception of the Government's. charges is er-
roneous in fact. The third charge was-

That while the location was made August 11, 1926, a discovery was not made
thereon and the claim validated until September 1927, at, which time sodium
borate deposits were known to exist in the land which prevented a location
being made thereon under the mining laws.

Obviously, the only sodium borate deposits which would prevent a
location being made thereon under the mining laws, were those de-
scribed in the leasing act and in the second charge as those "dissolved
in and soluble in water, and accumulated by concentration." This
must necessarily follow from the fact that unless the known sodium
borate deposits were covered by the leasing act, they would not pre-
vent a location under the mining laws.

The decisions of the register, the Commissioner and the Assistant
Secretary can reasonably be regarded as sustaining the third charge
only on-the basis that it had that meaning. The register concluded
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that "charge No. 3 has been sustained.'? The Commissioner in affirm-
ing the register held that "The land.in the Little Placer is held to
contain valuable deposits of sodium. borates accumulated by concen-
tration dissolved in and soluble in water and to have been so known
when the location of the Little Placer was perfected by discovery."
The Department affirmed that decision. The second and third finding
and conclusion of the departmental decision affirming 'the Commis-
sioner were as follows:

2. That the said sodium borate materials, to wit, tincal and kernite, are
soluble in water and were dissolved in water, and accumulated by concentration.

3. That at the time the appellant perfected its mining location on the lands
embracing the Little Placer mining claim the lands- were known to contain
valuable deposits of sodium borates.

The third finding and conclusion could only sensibly mean and it was,
of course, intended to mean that the lands were known to contain
valuable deposits of the sodium borates described in the second finding
and conclusion. In order to, obviate any conceivable misunderstand-
ing the decision is hereby amended in the following respects: (a) The
third finding and conclusion is amended to read:

That at the time the appellant perfected its mining location, on the lands
embracing the Little Placer mining claim the lands were known to contain
valuable deposits of borates of sodium dissolved in and soluble in water, and
accumulated by concentration, to wit, tincal and kernite.

(b) The last sentence of part 3 is amended to read:
Within this rule, the evidence is convincing that at the time the appellant

perfected its mining location on the lands embracing the Little Placer mining
claim the lands were known to contain valuable deposits of borates of sodium
dissolved in and soluble in water, and accumulated by concentration, to wit,
tincal and kernite.

The Smith. Prospecting Permit. The General Land Office calls
our attention to the fact that in any event, according to its official
records, the mineral entry is subject to cancellation and the applica-
tion for patent must be denied for another reason. These records
show that on August 11, 1926, when the Little Placer was allegedly
located, the SW1/4SW1/4NE/ 4 sec. 24, T. 11 N., R. 8 W., S.B.M.,
was embraced in oil and gas prospecting permit Los Angeles 034342
issued to Ray M. Smith on March 31, 1922. This permit remained of
record until March 31, 1927, when it was canceled effective May 10,
1927,0 because of the failure of the permittee to comply with its terms.

- On September 11, 1926, Smith filed a relinquishment of the NE/4
sec. 24, but this was one month after the location of the Little Placer
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claim. Moreover, the relinquishment was not accepted and the per-
mit subsequently was canceled-as aforesaid. 4

A mining claim cannot be located on land embraced in an oil and
gas prospecting permit. It is immaterial that- at the date of location
of the Little Placer claim the prospecting permit may Ihave been
subject to cancellation for any reason. So long as it remained of
record and uncanceled, the permit segregated the land from location
under the mining laws. Joseph E. Mclory et al., 50 L. D. 623, 626
(1924); Filtrol Co. v. Brittan and Echart, 51 L. D. 649, 653 (1926);
H. Leslie Parker et al., 54 I. D. 165, 13 (1933). Cf. Neff v. United
States, 165 Fed. 273, 281 (1908); Bunker Hill Co. v. United States,
226 U. S. 548, 550 (1913); Swanson v. Sears, 224 U. S. 180 (1912);
Belk v. Meagher, 104 U. S. 279, 284, 285 (1881) Sullivan v. Tendolle,
48 L. D. 337, 339 (1921).

For these reasons, apart from any others,. the Little Placer claim
was void from its inception, the entry should be canceled and the ap-
plication for patent denied. As the facts supporting these conclu-
sions are established by the official records of the General Land Office,
a contest proceeding is unnecessary. See 43 CFR 221.1, 222.14;
Joseph E. McClory et al., and Filtrol Co. v. Brittan and Echart,
supra.15 The Commissioner's decision is therefore to be regarded as
affirmed for these as well as the other reasons heretofore assigned.

The motion for rehearing is
Denied.

AUTHORITY OF CONTRACTING OFFICER UNDER LIQUIDATED
DAMAGE PROVISION OF DIVISIBLE CONTRACT

Opinion, May 14, 1943

DIVISIBLE CONTRACTS-LIQUIDATED DAMAGES-EXTENSION OF TIME-REMISSION.

A contracting officer, if circumstances otherwise warrant such action, prop-
erly may proceed to a determination to assess liquidated damages, to remit
such damages if already deducted from payment, or to extend the time
for performance under a divisible contract providing for the assessment
of liquidated damages for delays in delivery of stenographic transcripts at
specified times.

'The decision of the Commissioner canceling the permit stated: "Reports required
under present instructions have been received, showing no objection to offering the land
involved to further filing under section 13 of the leasing act. i * ' As to the
SW'45SW4 NRl1/4 [Little Placer] and S'2 See. 24, above township and range, the can-
cellation will become effective May 10, 1927, and will: be noted on your tract books at
10 o'clock a.m., on that date. Applications for permits for this land may be filed per-
sonally or by mail between the hours of nine a.m., and ten a.m., of the day the cancella-
tion becomes effective. * * *

The appellant may, if it is so advised, file a motion for the exercise of the Secretary's
supervisory power under section 221.82 of Title 43 of the Code of Federal Regulations.
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DIVISIBLE CONTRACTS-LIQUIDATED DAmAGES-EXTENSION OF TIME-UNFOBESEE-
ABLE CIRCUMSTANCES.

Illness of a contractor's chosen stenographic reporter cannot be regarded as
an unforeseeable circumstance justifying an extension of time for perform-
ance or the remission of liquidated damages assessed for delay in delivery
of stenographic transcripts-as specified by the contract.

GARDNER' Solicitor:

In compliance with your [Chief Clerk] request of April 8, I
have reviewed the claim of Ethel E. Fisher and Associates, Inc., and
papers attached thereto, with a view to ascertaining the legal. pro-
priety of your approving, as contracting officer, the remission of
liquidated damages deducted from an amount claimed by the con-
tractor for services rendered under contract IS-4795, payment less
the amount assessed for such damages having been made to and ac-
cepted by the contractor.

It is my opinion that since the contract is in form divisible, accept-
ance of payment for one of an anticipated indefinite number of per-

-formances thereunder would not, if the facts otherwise warranted
such action, preclude allowance by the contracting officer, with the
approval of the head of the department, of an extension of time cover-
ing the period of delay for which liquidated damages were assessed.
However, it appears pertinent to observe that should this matter be
presented in the regular course for the consideration of this office
in the form of an appeal from the contracting officer's finding of fact
disallowing on the merits the claim for remission of liquidated dam-
ages, I should be constrained to recommend affirmance of such a find-
ing for the reason that the ground upon which the contractor seeks
relief from assessment of damages for delay in performance is not
properly cognizable under the provisions of the contract. It is mani-
fest from the terms of the contract that it is regarded by the parties
thereto as a divisible contract which is to continue for the fiscal year
1943. It is well established that if either the buyer or the seller in
such circumstances has committed a material breach of contract (such
as the non-delivery when promised in the present case), the'other
party should be excused from the obligation to perform further. If,
however, the injured party knowingly accepts the defective perform-
ance, such conduct operates as an election to go on with the contract,
though it does not necessarily destroy his right to recover damages
for the breach committed by the other party. Kalamnazoo ee & Fuel
Co. v. Gerber (C. C. A. 6, 1925), 4 F. (2d) 235, 240. Williston on
Contracts (Revised Edition, 1936), sees. 700, 704, 864. Accordingly,
a contracting officer could properly proceed 'to a determination to
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assess liquidated damages for such delay or to extend the time for a
particular performance under a continuing contract, such as the pres-
ent one, if the circumstances warranted and such action were not
precluded by a specific provision of the contract. He could so proceed
even though the contractor failed to request such extension of time
within 10 days from the beginning of the delay in performance. 20
Gomp. Gen. 299, 302 (1940).

Inasmuch as additional requests for extensions of time under this
-contract, based on similar factual circumstances, have been forwarded
for the consideration of this office, it is deemed advisable to review,
somewhat at length, the contract provisions under which the con-
tradtor undertook to supply the services in question. The contract
schedule specifically provides that- 

The contractor hereby agrees that he will at all times provide as many com-
petent stenographers and maintain such staff and equipment as nmay be neces-
sary for the prontpt furnishing of satisfactory transcripts. [Italics supplied.]

Paragraph No. 8. of the contract deletes paragraph 4 of the standard
Government invitation, bid and acceptance form (U. S. Standard
Form 33 [Revised]), and substitutes in lieu thereof specific liquidated
damage provisions, reading in part as follows:

Delays-Liquidated Damages.-If the contractor refuses or fails to make
.delivery of the materials or supplies within the time specified, or any, extension
thereof, the actual damage to the Government for the delay will be impossible
to determine, and in lieu thereof the contractor shall pay to the Government,
as fixed, agreed, and liquidated damages for each calendar day of delay in
making delivery, the amount as set forth in the specifications or accompanying
papers, and the contractor and his sureties shall be liable for the amount
thereof:_ * * Provided further, That the contractor shall not be charged
with liquidated damages or any excess cost when the delay in delivery is due
to unforeseeable causes beyond the control and without the fault or negligence

'of the contractor, including, but not restricted to, acts of God or the public
'enemy, acts of the Government, fires, floods, epidemics quarantine restrictions,
strikes, freight embargoes, unusually severe weather, and delays of a subcon-
tractor due- to such causes unless the contracting officer shall determine that
the materials or supplies to be furnished under the subcontract are procurable
in the open' market, if the contractor shall notify the -contracting officer in
writing of the cause of any such delay, within 10 days from the beginning
thereof, or within such further period as the contracting officer shall, with the
approval of the head of the department or his duly authorized representative,
prior to the date of final settlement of the contract, grant for the giving of
such notice. The contracting officer shall then ascertain the facts and extent
of the delay and extend the time for making delivery when in his judgment
the findings of fact justify such an extension, and his findings of fact thereon
shall be final and conclusive on the parties hereto, subject only to appeal,
within 30 days, by the contractor to the head of the department concerned or
his duly authorized representative, whose decision on: such appeal as to the
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facts of delay and the extension of time for making delivery shall be final and
conclusive on the parties hereto * * *

Rate of liquidated damages.-The rate of liquidated damages referred to
above, shall be $7.50 for each calendar day of delay in completing delivery.
These damages may not be waived by administrative officers. [Italics supplied.]

The contract further provides that-
When daily copy [as was the case under Contract IS-4795] is not required,

delivery of all transcripts shall be completed within a period of seven days,
Sundays and holidays excluded, from the date that a hearing, conference, or
other meeting is concluded, continued, or adjourned.

It appears that in the present case the hearing in question
(Arkansas Coal Co., Docket #A-1639), concluded on November 17,
1942, thereby' establishing November 25. as the date, after allowing

*the 7-day period, less one intervening Sunday, for delivery of the
completed transcripts. The contractor, due to illness experienced-
by its selected stenographer, was unable to make delivery of the
transcripts until November 27, and was accordingly assessed liqui-
dated damages at the rate of $7.50 per day for the 2day period of
delay after breach of the contract delivery, agreement. The con-
tractor now apparently seeks remission of the liquidated damages on
the ground that difficulties arising because of unexpected illness of its
selected stenographer, and its subsequent inability readily to procure
substitute services, were due to unforeseeable causes beyond its con-
trol and which occurred without its fault or negligence.

An examination of Contract IS-4795 raises the question whether in
the present and similar cases inability of the contractor to supply the
-services-promised under the contract because -of such difficulties is a
matter so unforeseeable in nature as to -constitute impossibility of
performance and therefore to excuse delay or warrant extensions of
time. The cntractor expressly promises to "at all times provide as
many competent stenographers and maintain such staff and equip-
ment as may be necessary for the prompt furnishing of satisfactory
transcripts," "in the Interior Department Building,. Washington,
D. -C., or: any other designated place Within the District of Columbia,
or elsewhere in the United States as may be designated e * *
While it is well recognized that impossibility of performance due 'to
illness of a particular person whose services are contracted for is
excusable, such is not the case where a contractor promises services
thet performance of which is to be executed by no particular di--
vidual. Williston, ra, sec. 1940. It is not shown here that an un-
anticipated circumstance has made performance of the promise vitally
; different fromn 'what should reasonably have' been within the con-
templation of both parties when-they entered into the-contract, so-as
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to throw an. unfair risk upon the contractor. One who makes a
promise which cannot be performed without the consent or coopera-
tion of a third person is not excused from liability because of inability
to secure the required consent or cooperation, unless the terms or
nature of the contract indicate that it does not assume this risk. Ibid.,
sec. 1932.

It is well established that there can be no excuse unless both parties
contemplate a particular means of performance and contract on the
assumption of its existence. Where a promise is absolute in terms
to furnish goods or services, as is the case here, the mere fact that
the contractor alone contemplated a certain means of performance
and had no other means will not excuse it from liability when this
means becomes unavailable. See, e.g., Pacific Sheet Metal Wks. v.
Californian Canneries Co., 164 Fed. 980 (C. C. A. 9, 1908) ; Aelligan
v. Knutsen, 38 Calif. App. 1, 175 Pac. 18, 179 Pac. 443 (1918);
Williston, supra, sec. 1952. The important question is whether an
unanticipated circumstance, the risk of which should not fairly be
thrown upon the contractor, has made performance by it vitally
different from what was reasonably to be expected. The need to
obtain alternate stenographic services on short notice necessitated
by- illness, appears not to be such an unanticipated circumstance as
to excuse the contractor. 14 Comp. Gen. 897 (1935).; 15 id. 169
(19351). See also Northern Pac. Ry. Co. v. American Trading Co., 195
U. S. 439, 25 Sup. Ct. 84 (1904); Union Electric Co. v. Lovell Live-
stock Co., 101 Mont. 450, 54 P. (2d) 112 (1936). Since the con-
tractor purports to be able to supply stenographers as needed in
what appears to be a Nation-wide service area, it would appear to be
a not unreasonable expectation, and one which no doubt was within
the contemplation of both parties to the contract, in view of the
human element involved, that the contractor possessed or was in a
position to provide if needed, alternate stenographers in case of
emergency. There is every indication that the contractor is suffi-
ciently experienced in furnishing such services to have knowledge
of the risks involved and to have provided specifically against con-
tingencies, such as have arisen here, if it deemed it necessary in its
interests to do so.

It accordingly is my opinion that since Contract IS-4795 is in
form divisible, you, as contracting officer, with the approval of the
head of the, Department, may approve an extension of time and remit
liquidated damages assessed for delay in performance, but only if
such action is otherwise proper under the contract. As heretofore
observed, however, I should feel constrained to recommend affirm-
ance of any finding of fact of a contracting officer disallowing either

448
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remission of damages or an extension of time for performance of
services under contract provisions identical with or similar to those
of Contract' IS-4795, should the matter be referred to this office on
appeal from such a finding of fact.

PROPRIETY OF FINANCING DEMONSTRATIONAL WORK PRO-
GRAMS WITH SOIL AND MOISTURE CONSERVATION FUNDS
ALLOCATED TO THE BUREAU OF RECLAMATION

Opinion, May 1, 1943D

SECRETARY-OF THE ITERIOR-BUREAU OF0RECLAMATION-FEDEEAI LANDS-SOI
A AND MOISTURE CONSERVATION-RECLAMATION PROJECTS.

The Secretary of the Interior has power, pursuant to section 6 of Reorganiza-
tion Plan No. IV (54 Stat. 1234) and the act of April 27, 1935, as amended
(49 Stat. 163, 16 U. S. C. secs. 590a-590q), to perform soil and moisture
conservation measures on federally owned or controlled lands under the
jurisdiction of this Department and on-any other.lands, with the consent
of the owners, where the primary purpose is the protection and benefit
of federally owned or controlled lands under the jurisdiction of this
Department. The fact that resultant benefits flow to privately owned lands
is immaterial. The Secretary of the Interior is authorized to conduct
preventive measures, including, but not limited to, engineering operatibns,
methods of cultivation, the growing of vegetation and changes in the use
of land. He may also perform measures designed to securethe preserva-
tion and improvement of soil fertility, the promotion of the economic use
and conservation of land, the diminution of exploitation and wasteful and
unscientific use f national soil resources, the prevention of floods and
siltation of reservoirs and the improvement of irrigation and land drainage.

Specific programs outlined by the Bureau of Reclamation considered.

GARDNER, Solicitor:

My opinion has been requested as to the authority of the Bureau
of Reclamation to conduct certain demonstrational work programs
with soil' and moisture conservation funds allocated to that Bureau.

* The request involves questions as to the character of lands on which
soil and moisture operations may be performed and the character
of operations which may be conducted with soil and moisture con-
servation funds, and the application of the principles thus formu-
lated to certain specific programs.

The soil and moisture conservation powers of the Bureau of Rec-
lamation are derived from the powers vested in the Secretary of the
Interior. The Secretary's powers were acquired as a. result of section
6 of Reorganization Plan No. IV (54 Stat. 1234) and have their
foundation in the act of April 27, 1935, as amended (49 Stat. 163,
16 U. S. C. secs. 590a-590q). In section 1 of this act it is declared
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to be the policy of Congress to provide permanently: for the control
and prevention of soil erosion and thereby to preserve natural
resources, control floods, prevent impairment of reservoirs, maintain
the navigability of rivers and harbors, protect public health, public
lands and relieve unemployment. The Secretary of Agriculture is
empowered to coordinate and direct all activities with relation to
soil erosion and is authorized to conduct surveys, investigations,
research and demonstrational projects, to carry out preventive meas-
ures, to cooperate and enter into agreements with other agencies and
to acquire lands for these purposes. Section 2 authorizes the Secre-
tary of Agriculture to perform the authorized acts on "lands owned
or controlled by the United States or any of its agencies, with the
cooperation of the agency having jurisdiction thereof," and "on

,any other lands, upon obtaining proper consent or the necessary
rights or interests in such lands." And section 7 provides in perti-
nent part that the policy and purposes of the act shall also include
(1) preservation and improvement of soil fertility,. (2) promotion
of the economic use and conservation of land, and (3) diminution
of exploitation and wasteful and unscientific use of national soil
resources.

Section 6 of Reorganization Plan No. IV provides as follows:
The functions of the Soil Conservation Service in the Department of Agricul-

ture with respect to soil and moisture conservation operations conducted on
any lands under the jurisdiction of the Department of the Interior are trans-
ferred to the Department of the Interior and shall be administered under the
direction and supervision of the Secretary of the Interior through such agency
or agencies in the Department of the Interior as the Secretary shall designate.

The foregoing transfer was accomplished pursuant to the Reorganizab
tion Act of 1939 (53 Stat. 561), which provides in section8 (c) that
"all laws relating to any agency or function transferred to, or con
solidated with, any other agency or function under the provisions ox
this title, shall, insofar as such laws are not inapplicable, remain in
full force and effect." I

Acting Solicitor Flanery's opinion of October 25, 1941, 57 I. D.
382, held that under section 6 of Reorganization Plan No. IV and the
act of April 27, 1935, the Secretary of the Interior has power to per-
form soil and moisture conservation measures on federally owned.or
controlled lands under the jurisdiction of the Department of the
Interior and on any other lands, with the consent of the owners,
where the primary purpose is the protection and benefit of federally

'The Secretary of the Interior's soil and moisture conservation powers granted in the
Taylor Grazing Act (43 U1. S. C. sec. 315a et seq.) need not be considered in this opin-
ion since such powers relate only to grazing lands.
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owned or controlled lands under the-jurisdiction of the Department
of the Interior. The fact that resultant benefits may flow to private
lands was held to be immaterial.

In general, what kind of operations may be conducted with soil
and moisture conservation funds on the lands so defined? The basic
1935 act provides for "preventive measures, including, but not limited
to, engineering operations, methods of cultivation, the growing of
,vegetation, and changes in use of land * * *." This act also author-
izes measures designed to secure the "preservation and improvement
of soil fertility the "promotion of the economic use and conservation
of land," and the "diminution of exploitation and wasteful and un-
scientific use of national soil resources.

The power to perform these measures was clearly vested in the
Secretary of the Interior as a result of section 6 of Reorganization
Plan No. IV, subject to the limitation heretofore discussed that they
be performed on, or for the primary benefit of, lands under the juris-
diction of his Department. In addition, the Secretary has been
specifically granted other soil and moisture conservation powers by
virtue of the language used in the soil and moisture conservation
appropriation provision of the Interior Department Appropriation
Act, 1943.2 Under the heading "Soil and Moisture Conservation
Operations" this act appropriates funds- i

For all necessary expenses of administering and carrying out directly and
in cooperation with other agencies a soil and moisture conservation program
on lands under the jurisdiction of the Department of the Interior-in accordance
with the provisions of the Act entitled "An Act to provide for the protection
of land resources against soil erosion,", approved April 27, 1935 (16 U. S. C.
590a-590f), and Reorganization Plan No. IV, inctuding such special measures
as may be necessary to prevent floods and siltation of reservoirs, the improve-
ment of irrigation and>land drainage; the procurement of nursery stock and
the establishment and operation of erosion nurseries; the iaking of conserva-
tion plans and surveys; the dissemination of information; and the purchase,
erection, or improvement of permanent buildings * * [Italics supplied.]

For the reasons expressed in the Acting Solicitor's opinion of October
25, 1941, I believe the measures authorized by this provision, which
may be said to be additional to those derived from the act and the
plan, to wit, the underlined portion, may be performed on private
lands where the primary benefit extends to lands under the jurisdic-
tion of this Department. A contrary holding would so restrict the
granted powers that it would be impossible in many cases to ac-
complish satisfactory results. It can fairly be assumed, moreover,

2 Similar language appears in the appropriation bill for 1944 as it passed the House.
H. R. 2719, 78th Cong., 1st sess. (act of July 12, 1943, 57 Stat. 451).
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that. Congress intended that these powers should be exercised in the
same manner as the powers already possessed by the Secretary. There
is nothing in the provision to indicate otherwise and, indeed, the
statement that the newly; granted powers shall be exercised "in ac-
cordance with" the act and the plan supports the assumption.

With the foregoing general principles in mind the specific programs
outlined by the Bureau of Reclamation will be considered. The
Bureau's conclusions as to the primary object of the programs are
assumed to be proper administrative determinations for the purposes
of this opinion.

Program I concerns proposed demonstrational measures to be con-
ducted principally on private or entered public lands within the
Gooding division of the Minnidoka project in Idaho. The Bureau
proposes to demonstrate on selected areas methods of applying irriga-
tion water and other practices bearing on the use and care of water
and soil in irrigation farming. One of the principal immediate
objects would be the. increasing of water duty on the lands of the
Gooding division now being irrigated by inducing adoption of the 
demonstrated practices. To the extent that water duty is increased
on the presently irrigated lands through improved irrigation prac-
tices, water will become available for the irrigation of the now vacant
public lands within the district which0 are under the jurisdiction. of
the Department of the Interior and this is stated to be the primary
object of the demonstrations.

While the measures involved in this program are to be performed.
principally on private and entered public lands, the primary object
of the measures will be the benefit of vacant public lands under the
jurisdiction of this Department in that water will be made available
for their. 'irrigation. The measures to be performed, the demonstra-
tion of. methods of applying irrigation water and other practices
bearing on the use and care of water and soil in irrigation farming,
are clearly authorized measures in that they are designed to secure
"the improvement of irrigation" as provided in the appropriation
act, and other objects authorized in the basic 1935 act, namely, the
"preservation and improvement of soil fertility," the "promotion of
the economic use and conservation of land," and the "diminution of
exploitation and wasteful and unscientific use of national soil re-
sources."

In view of this conclusion it is unnecessary to consider the question,
which might otherwise arise in connection with this program, whether
entered public lands are lands under the jurisdiction of the Depart-
ment within the meaning of the 1935 act and the Reorganization
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Plan. This is also true in the case of 'the following programs II and
'III.; ' X ' - 0 0 ' ': :.'; ' "' 't ;'' ';; ' 0'0- '

I am of the opinion, accordingly, that the Bureau of Reclamation
is authorized to use soil and moisture conservation funds for this
program.

0 : ; ~II .
Program II concerns proposed demonstrational programs to be

conducted principally on private or entered public lands within the
Kittitas division of the Yakima project in Washington and in the
vicinity of the Deer Flat Reservoir of the Boise project. The Bureau
proposes to demonstrate on selected areas methods of applying irriga-
tion water and other practices bearing on the use and care of water
and soil in irrigation farming.' The demonstrations in' each case
would be, confined to just enough lands to give practical demonstra-
tions of the desired practices on the types of soil and topography and
related qualities that are present in substantial areas in the division.
In the, case of the' Kittitas division, Yakima project, the primary
object of the program is stated to be the reduction of the siltation-of
canals. In the case of the reservoir on the Boise project, the object
of the deitonstrations is stated to be the control and reduction of the
siltation of the reservoir. In each of the cases,'the works (canals or
the reservoir) to be benefited from the demonstrated' practices are
Government-owned and under the administration of this Department.

As in the case of Program I while the work will be performed
principally on private and entered public lands their rimary object
will be to benefit the federally owned lands comprising the canals
and reservoir under the jurisdiction of the Department of the Interior.
This benefit will result from the reduction of siltation of these works.
Any doubt as to the propriety of considering the canals and reservoir
as "lands" under the jurisdiction of the Department, the benefit of
which justifies measures performed on private lands, is resolved by
the provision in the appropriation act which authorizes measures to
prevent "siltation of reservoirs." While canals are not specifically-
mentioned in this provision, the same principles and problem are
involved. The canals and reservoir are interconnected. Siltation of
the canals reduces their efficiency because of the resulting decrease in
their carrying capacity and the velocity of the water carried. This
necessarily causes a corresponding reduction in the utility of the
reservoir with which they are connected.

This provision also may be said to sanction the type of operations
proposed to be used in this program since these operations are de-
signed to prevent siltation of reservoirs and canals and such preven-
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tion is sanctioned. The measures involved, moreover, are similar to
those in Program I and accordingly are authorized for the reasons
stated, namely, they are measures designed to secure the "improve-
ment of irrigation," as provided in the appropriation act, and the
other authorized objects there specified.

It is my opinion, therefore, that the expenditure by, the Bureau
of Reclamation of soil and moisture conservation funds for this pro-
gram is authorized.

- - 0 - 0 7 ; 0 IIIR 

Program III involves proposed demonstrational measures to be
conducted principally on entered public lands in the Riverton project
in Wyoming. The Bureau proposes to demonstrate in selected areas
methods of applying irrigation waters and other practices bearing*
on the use and care of water and soil in irrigation farming. The
primary object of the proposed demonstrations on the entered public
lands is stated to be the prevention or reduction of the injury to
vacant public lands caused by seepage and return flows in drains
resulting from the excessive and improper use of water on the ad-
jacent entered lands.

Here, also, the measures to be performed on private and entered
public lands are primarily for the benefit of federally owned lands
under the jurisdiction of the Department of the Interior. Similarly,
the measures are of the type authorized in that they are designed to
secure the "preservation and improvement of soil fertility," and the
"conservation of land," provided for in the basic 1935 act, and "the
improvement of land drainage," provided for in the appropriation
act.

IV
Program IV concerns two somewhat different types of programs

so far as immediate objectives are concerned, but with like ultimate
benefits to the Government. On the Belle Fourche project in South
Dakota the Bureau proposes to demonstrate on private lands and
entered public lands improved irrigation practices with the immedi-
ate object of increasing the duty of water and increasing the irri-
gated area of lands in private ownership. On the Minnidoka project
in Idaho, the Milk River project in Montana, the Uncompahgre
project in Colorado, the Newlands project in Nevada and certain
divisions of the Yakima project in Washington, the Bureau proposes
to demonstrate principally on private lands and entered public lands
improved irrigation practices, methods of drainage and other prac-
tices bearing on the use and care of water and soil in irrigation.
farming. The immediate objectives would be to benefit private lands
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by the establishment of a higher -duty of water, the reduction of
siltation of canals and drains and the prevention of the seepage of
irrigable lands., The Federal Government, it is stated, would be
benefited as a result of the two types of programs only because of
the increased assurance that the annual repayment installments
would be paid when due and that the Government's total investment
in a project would ultimately be repaid.

Admittedly, the types of programs outlined under Program IV
do not have as primary puiposes benefits to Government-owned
lands under the jurisdiction of the Department. This -being the
case, the prosecution of the programs .with soil and moisture conser-
vation funds would be unauthorized, for the primary object must be
the benefit of such lands. The authority granted in the appropri-
ation act provision for "the improvement of irrigation" is limited
by the preceding language which requires the carrying out of the
programs 'on lands under the jurisdiction of the Department of the
Interior in accordance with the provisions of the Act entitled 'An
Act to provide for the protection of land resources against soil ero-
sion,' approved April 27, 1935 (16 U. S. C. 590a-590f), and Reor-
ganization Plan No. IV." This Department's power under the 1935
act and the Reorganization:Plan has always been construed as lim-
ited to activities designed to benefit primarily lands under the juris-
diction of the Department. See Acting Solicitor's opinion of October
25, 1941, 57 I. D. 382.

You are advised, accordingly, that the expenditure of soil and
moisture conservation funds would be authorized for Programs I,
II, and III. The expenditure of such funds for Program IV would
not be authorized.

Approved:

OSCAR LCHAPMAN,
X : > 0Assistanwt Secretary. .

JURISDICTION OF THE: SOUTH DAKOTA COURTS TO PROSECUTE
INDIANS FOR VIOLATIONS OF THE STATE GAME LAWS ON AL-
LOTTED LANDS WITHIN THE BOUNDARIES OF THE SISSETON
RESERVATION

Opinion, June 5, 1943

CRIMINAL JURISDICTION OF STATE-AILOTTED INDiAN LANDS-NAILOTTED
INDIANS-STATE GAME LAWS-SISSETON. RESERVATION, SOUTH DAKOTA-
GENERAL ALLOTMENT ACT. OF FEBRUARY 8, 1887-ACT OF MAY 8, 1906.

The jurisdiction of the courts of South Dakota to prosecute Indians for acts
committed within the boundaries of the Sisseton Reservation depends upon
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whether Congress has consented that the Indians shall be subject to the
criminal laws of the State.

Congress by the act of February 8, 1887 (24 Stat. 388), subjected all allottees
to the criminal laws of the States in which they resided.

By the amendatory act of May 8, 1906 (34 Stat. 182), Congress withheld
such jurisdiction until the issuance of fee simple patents to Indians allotted
thereafter.

Neither of these acts subjects unallotted Indians to the criminal laws of the

States for acts committed within the reservations.
Indians allotted prior to the effective date of the 1906 act may be prosecuted

for violations of the State game laws within the reservation.

Unallotted Indians and Indians allotted after 1906 may not be so prosecuted.

GARDNER, Solicitor:

I do not agree with the opinion expressed [by Commissioner of
Indian Affairs] in the attached letter to the Superintendent of the
Sisseton Agency relating to the jurisdiction of the State of South
Dakota over the Sisseton Indians.

The Superintendent requested full information as to the jurisdic-
tion of the South Dakota courts to prosecute Indians for violations
of the State game laws when such violations occurred on allotted
lands within the boundaries of the original Lake Traverse Reserva-
tion under the jurisdiction of the Sisseton Agency. The Superin-
tendent points out that most of the allotments are no longer held
by the original allottees but that they have been inherited by other
Indians under his jurisdiction.
- In. your proposed reply you state that the Sissetons were allotted
under the acts of February 8, 1887 (24 Stat. 388), and: March 3,
1891 (26 Stat. 989, 1035), and that all allotments were made prior
to the act of May 8, 1906 (34 Stat. 182), amending the 1887 act.
You point out that under section 6 of the 1887 act the allottees were
made subject to the civil and criminal laws of the State'.or Territory
in which they reside and that the act of May 8, 1906, spra, modified
section 6 of the earlier act by providing that "until the issuance of

,,fee simple patents all allottees to whom trust patents shall hereafter
be issued shall be subject to the exclusive jurisdiction of the United
States" [your emphasis]. You state that the 1906 act did not cancel
the criminal jurisdiction of the State extended by the 1887 act over.
allotments which were made prior to that act. You conclude that
because all Sisseton allotments were made prior to the amendatory
act of 1906,' the Sisseton Indians are subject to the -hunting and
fishing laws of the State of South Dakota as well as to the general-
criminal code of the State, with the exceptions set forth in 18 U. S.
C. sec. 549. You argue, in effect, that because the original allottees
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were subject to such jurisdiction those who now hold the land by in-
heritance or devise are likewise subject to State criminal jurisdiction
by reason of the 1887 act.

- I agree that the allottees who received. their patents under the Gen-
eral Allotment Act and the act of March 3, 1891, supra, are probably
subject to the civil and criminal laws of the State of South Dakota.
However, I cannot agree that the provision in the General Allot-
ment Act subjecting the allottees to the laws of the State had the
force of subjecting unallotted Indians who-have acquired the original
allotments by inheritance or devise to such laws. Neither can I agree
that the land comprising these allotments is within the political con-
trol of the State to the -extent necessary to give the State the power
to regulate the unallotted Indians' activities in connection with the
wildlife thereon.

Section 6 of the act of 1887 provided:
That upon the completion of said allotments and the patenting of the lands

to said allottees, each and every member of the' respective bands or tribes of
Indians to whom allotments have been made shall have the benefit of and be
subject to the laws, both civil and criminal, of the State or Territory in which
they may reside; and no Territory shall pass or enforce any law denying any
such Indian within its jurisdiction the equal protection of the law. And every
Indian born within the' territorial limits of the United States to whom allot
ments shallhave been made under the provisions of this act, or under any
law or treaty, and every Indian born within the territorial limits of the United
States who has voluntarily taken up, within said limits, his residence separate
and apart from any tribe of Indians therein, and has adopted the habits of
civilized life, is hereby declared to be a citizen of the United States, and is
entitled to all the rights, privileges, and immunities of such citizens, whether
said Indian has been or not, by birth or otherwise, a member of any tribe of
Indians within the territorial limits of the United States without In any man-
ner impairing or otherwise affecting the right of any such Indian to tribal or
other property.

The amendment of this section by the 1906 act provides:
That at the expiration of the trust period and when the lands have been

conveyed to the Indians by patent in fee, as provided in section five of this Act,
then each and every allottee shall have the benefit of and be subject to the
laws, both civil and criminal, of the State or Territory in which they may
reside; and no Territory shall pass or enforce any law denying any such Indian
within its jurisdiction the equal protection of the law. And every Indian born
within the territorial limits of the United 'States to whom allotments shall
have been made and who has received a patent in fee simple under the pro-
visions of this Act, or under any law or treaty, and every Indian born within
the territorial limits of the United States' who has voluntarily taken up within
said limits his residence, separate and apart from any tribe of Indians therein,
and has adopted the habits of civilized life, is hereby declared to be a citizen of
the United States, and is entitled to all the rights, privileges, and immunities
of such citizens, whether said Indian has been or not, by birth or otherwise,

692959-48-35
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a member of any tribe of Indians within the territorial limits of the United
States without in any manner impairing or otherwise affecting the right of any
such Indian to, tribal or other property: Provided, That the Secretary of the
Interior may, in his discretion, and he is hereby authorized, whenever he shall
be satisfied that any Indian allottee is competent and capable of managing his
or her affairs at any time to cause to be issued to such allottee a patent in fee
simple, and thereafter all restrictions as to sale, incumbrance, or taxation of
said land shall be removed and said land shall not be liable to the satisfaction
of any debt contracted prior to the issuing of such patent: Provided further,
That until the issuance of fee-simple patents all allottees to whom trust patents
shall hereafter be issued shall be subject to the exclusive jurisdiction of the
United States: And provided further, That the provisions of this Act shall
not extend to any Indians in the Indian Territory.

The legislative history of the amendatory- act of 1906 shows that
Congress was at that time convinced that it had been too hasty in
subjecting the allottees to the criminal jurisdiction of the States and
that it had not, up until the time of the decision by the United States
Supreme- Court in Matter of Heff, 197 U. S. 488 (1905), been of the
opinion that, by subjecting the allottees to such criminal jurisdiction,
it had legislated away from itself the right to enact laws for the
protection of such allottees. In fact, Congress, in 1897, had passed
a law making it a criminal offense to sell liquor to allottees whose
lands were restricted against alienation or to Indian, wards of the
Government or to Indians over whom the Government exercised
guardianship.' Heff -was convicted by the lower court of having
sold liquor to an Indian who had received an allotment under the
General Allotment Act. The Supreme Court held that- an Indian
who had received an allotment under that act was no longer a ward
of the Government. The allottee was held to be a citizen of the United
States and of the State in which he resided and subject to the civil
and criminal laws of that State. Such an Indian was held not to be
within the reach of Indian police regulations on the part of Congress
and the conviction of Heff was held to have been without the jurisdic-
tion of the Federal court.2

It was to meet this situation that the amendatory act of 1906 was
passed. The report of the Senate Committee on Indian Affairs states:

Since this decision was rendered there has been more or less demoralization
among the Indians, as most of them have taken allotments and liquor has been
sold to them, regardless of the fact that they are Indians, and, in the opinion
of this committee, it is advisable that all Indians who may hereafter take allot-
ments be not granted citizenship during the trust period, and that they shall
be subject to the exclusive jurisdiction of the United States.3

'Act of January 30, 1897 (29 Stat. 506).
This case was specifically overruled by the Supreme Court in United States . Nice,

241 U. S. 591 (1916).
S. Rept. 1998, 59th Cong., 1st sess. (1906Y.
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The report of the House Committee on Indian Affairs is almost
identical;4 The debate in the House indicates that the amendment
under consideration was not intended to affect the status of Indians
who already had received their allotments,5 and that the understand-
ing of the members of Congress as to the effect of the Heff decision
was that the State court had full jurisdiction over the allottee but
not over his property.6

While the 1887 act provided that the United States should hold
the allotted lands in trust for the use and benefit of the Indian to
whom such allotment should have been made or, in case of his decease,
of his heirs, and at the expiration of the trust period the United
States would convey the land by patent in fee to the allottee or his
heirs, there is nothing in that act which subjects such heirs to the
civil or criminal jurisdiction of the States.

It has long been recognized that State laws have no force on Indian.
reservations in matters affecting the Indians unless Congress has
sanctioned the application of such laws to the Indians and their
property. In the absence of such congressional sanction, a State court
has no jurisdiction to punish an Indian for acts forbidden by State
law when such acts are committed within an Indian reservation.
Worcester v. State of Georgia 6 Pet. 515- (1832); United States v.
Kagama, 118 U. S. 375 (1886); In re Blackbird, 109 Fed. 139 (1901);
In re Lincoln, 129 Fed.. 247 (1904); United States v. Hamilton, 233
Fed. 685 (1915) ; State v. Rufus, 205 Wisc. 317, 237 N. W. 67 (19.31);
see also opinions of this office 56 I. D. 38, December 11, 1936; 57 I. D.
162, September 4, 1940; 57 I. D. 295, May 28, 1941, and Handbook of
Federal Indian Law, ch. 6 and ch. 14, sec. 7. It is fundamental that
while the States may exercise jurisdiction over non-Indians and their
property within Indian reservations (Draper v. United States, 164
U. S. 240 (1896); United States v. McBratney, 104 U. S. 621 (1881).),
they may not interfere with the activities of the Federal Government
in carrying out its policies with regard to the Indians. They may
not exercise any jurisdiction over the land held in trust by the United
States for the Indians which will interfere with the use thereof by
the Indians. United States v. Rickert, 188 U. S. 432 (1903). See
Surplus Trading Company v. Cook, 281 U. S. 647 (1930).

So long as the Indians remain on the reservations set apart for them
by the United States they are within the exclusive jurisdiction of the
United States and until such time as Congress decrees that the Indians

4 H. Rept. 1558, 59th Cong., st sess. (1906).
540 Cong. Rec. 3599-3602 (1906).
640 Cong. Rec. 3599 (1906).
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shall be subject to the jurisdiction of the States, the States may not
control their activities within the'reservations. The State of South
Dakota itself recognizes this doctrine. In Ia recent decision its
supreme court had occasion to consider whether the enabling act ad-
mitting the State into the Union 7 and Article XXII of its constitu-
tion, disclaiming all rights to Indian lands within the State and
agreeing that such land should remain under the absolute jurisdiction
and control of the United States, the court said:

*; * * That these and similar provisions in other enabling acts and consti- .
tutions of the several states were inserted for the purpose of maintaining
ample supreme powers on the part of the United States to permit it to fully
respond to its legal and moral obligations to the Indians rather than for the
purpose of withholding power from the states to exercise jurisdiction over te
reservations, and that' it was intended the states should exercise a limited
jurisdiction over Indian reservations within their exterior boundaries,, are set-
tled propositions. [Anderson v. Brule County, 67 S. D. 308, 292 N. W. 429
(1940).] ;

To what extent has Congres's sanctioned the States' exercise of
criminal jurisdiction over Indians for acts committed within the
boundaries of a reservation? The General Allotment Act did sub-
ject allottees to the criminal jurisdiction of the State. Congress
has also by the act of February 15, 1929 (45 Stat. 1185, 25 U. S. C.
sec. 231), authorized officers of any State to enforce sanitation and
quarantine regulations and to enforce compulsory school attendance
of Indian pupils as provided by the laws of the State on tribal or
allotted lands under regulations prescribed by the Secretary of the
Interior. But I am aware of no other instance in which Congress
has, subjected the Indians to the criminal jurisdiction of the States.

Therefore, since the unallotted Indians and Indians who received
their allotments after the effective date of the 1906 act have never
been subjected to the criminal jurisdiction of the States, I am of
the opinion that the Department should resist the efforts of the State
of South Dakota to subject these Indians to its laws when the acts
complained of are committed within Indian Reservations. That-
Congress intended this Department, rather than the States, to take
the initiative in the protection of the wildlife on such reservations
is shown by the act of March 10, 1934 (48 Stat. 401, 16 U. S. C. sec.
664). This act vested in the Office of Indian Affairs and the Wild-
life Service, jointly, authority to prepare plans for the better pro-
tection of the wildlife resources, including game animals, upon all
Indian reservations and unallotted Indian lands coming under the
supervision of the Federal Government. It authorizes the Secretary

7Act of February 22, 1889 (25 Stat. 676).
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of the Interior to make the necessary regulations for the enforcement
of such plans. This is an affirmative recognition by Congress that
jurisdiction over Indian lands for the purpose of wildlife conserva-
tion rests in the United States rather than in the States.

ASSUMPTION OF- THE DEBTS AND OBLIGATIONS OF THE MANILA
RAILROAD CO. BY THE GOVERNMENT OF THE COMMONWEALTH
OF THE PHILIPPINES,

Opinion, June 9, 1943

MANILA RAILROAD CMPANY-RESPONSIBLITY BY THE PHILIPPINE GOVERNMENT
FOR OBLIGATIONS OF THE RAILROAD-PAYMENT IN ABSENcE OF SPECIFIC OR
STANDING APPROPRIATION-EFFECT OF GENERAT RULING:10-A OF THE TREAS-
URY DEPARTMENT.

Under section 2(a) (7) of the Philippine Independence Act (48 Stat. 456, 48
U. S. C. sec. 1232(a) (7)) and section 1(7) of 'the Ordinance appended to
the Constitution of the Philippines, the Government of the Commonwealth
of the Philippines is made responsible for the obligations of the- Manila
Railroad Company because it was an instrumentality of the Philippine
Government at the time of the adoption of the Philippine Constitution.
Payment of debts on such obligations by the Philippine Government out
of funds on deposit in the United States, in the absence of an appropriation
therefor, is unauthorized. The Commonwealth Government is justified In
refusing to make such payments in view of the prohibition of section (a) (1)
of General Ruling 10-A of the Treasury Department.

GARDNER, Solicitor:
In a memorandum to you [Under Secretary] dated April 8, 1943,

Mr. George F. Luthringer suggests that my opinion be obtained as
to (1) whether the Government of the Commonwealth of the Philip-
pines is responsible for the, obligations of the Manila Railroad Com-
pany as an instrumentality of the Philippine Government within
the scope of section 2(a) (7) of the Philippine Independence Act
(48 Stat. 456, 48 U. S. C. sec. 1232(a) (7)) and section 1(7) of the
Ordinance appended to the Constitution of the Philippines; (2)
whether the appropriate officers of the Commonwealth Government
may make payment of its obligations out of funds on deposit in the
United States in the absence of an appropriation therefor; and (3)
the effect of General Ruling 10-A of the Treasury Department with
respect to the liability of the Commonwealth Government for the
payment of bonds of the railroad.

1. Pursuant to the requirements of section 2(a) (7) of the In-
dependence Act, section 1(7) of the Ordinance appended to the
Constitution of the Philippines provides that, pending the final and



462 DECISIONS OF THE DEPARTMENT OF? TE INTERIOR [58 I. D.

complete withdrawal of the sovereignty of the United States over
the Philippines,

The debts, liabilities, and obligations of the present Government of the Phil-
ippine Islands, its provinces, municipalities, and instrumentalities, valid and
subsisting at the time of the adoption of the Constitution, shall be assumed and
paid by the Government of the Commonwealth of the Philippines.

Attached to Mr. Luthringer's memorandum are opinions of the
United States Attorney General, the Judge Advocate General of the
War Department, an Attorney in the State Department and a former
Assistant Legal Adviser to: the -United States High Commissioner,
all dealing with the question whether the Manila Railroad Company
is an instrumentality of the Commonwealth Government within the
contemplation of a' substantially similar provision of the Independ-
ence Act and of the Philippine Constitution and all but the Assistant
Legal Adviser to the High Commissioner answering the question
affirmatively. In my opinion that conclusion is clearly correct; and
I believe it to be equally plain that the Manila Railroad Company
was an instrumentality of the Philippine Government at the time
of the adoption of the Philippine Constitution. It follows that the
obligations of the Manila Railroad Company were assumed by the
Commonwealth Government under section 1(7) of the Ordinance
appended to the Philippine Constitution.

By reason of its assumption of the obligations of the Manila Rail-
road Company, the Commonwealth Government has a direct and
primary liability for the payment of the bonds of the Railroad. This
direct liability is separate and apart from and in addition to the con-
tingent liability of the Commonwealth Government under its guar-
anty of the interest, on'the First Mortgage 47o Gold Bonds of the
Railroad (Act No. 1905).

2. Article VI, section 13(2) of the Philippine Constitution pro-
vides that "No money shall be paid out of the Treasury except in
pursuance of an appropriation made by law." However, notwith-
standing, that the last appropriations made by the Philippine
Legislature were for the fiscal year ended June 30, 1942, -it is my
understanding that interest payments on bonds of the Philippine
Government continue to be made and the salaries and expenses of
certain officials of the Commonwealth Government at present in
Washington are also being paid from Philippine funds on deposit
in the United States. Such interest payments are made under stand-
ing appropriations contained in the'acts pursuant to which the bonds
were issued. But the salaries and expenses of Commonwealth officials
are being paid presumably on the theory that the following portion
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* of section 19 of the Jones Act (39 Stat. 551, 48 U. S. C. sec. 1053)
is still in full force and effect:

* * * If at the termination of any fiscal year the appropriations necessary
for the support of government for the ensuing fiscal year shall not have been
made, the several sums appropriated in the last appropriation bills for the
objects and purposes therein specified, so far as the same may be done, shall
be deemed to be reappropriated for the several objects and purposes specified
in said last appropriation bill; and until the legislature shall act in such behalf
the treasurer shall, when so directed by the Governor General, make the pay-
ments necessary for the purposes aforesaid.

Assuming that the above provision has not been superseded by the
Independence Act and the Philippine Constitution, it will be seen
that, if appropriations are not made by the Philippine Legislature
for any fiscal year, the expenditure of public funds during that year

-is authorized only in the amounts and for the objects and purposes
specified in the last appropriation bills enacted by the Legislature.
I am not aware that funds for the payment of interest on bonds of
the Manila Railroad Company were appropriated by the Common-
wealth Legislature for the fiscal year 1942. Accordingly, in the
absence of a standing appropriation therefor, the payment of interest
on such bonds by officials of the Commonwealth Government out of
funds other than those of the Company would appear to be improper.

Act No. 1730, dated September 30, 1907, makes a continuing annual
appropriation to meet the obligations of the Philippine Government
accruing under its guaranty of interest on the 4% bonds of the Rail-
road. However, no such standing appropriation for the purpose of
meeting the obligations assumed by the Commonwealth Government
has come to my attention. I conclude, therefore, that the expendi-
ture of public funds-by Commonwealth officials for the payment of
interest on, or for the purchase or retirement of, the 5% bonds of
the Railroad, which have not been guaranteed but for which the
Commonwealth Government is obligated only by reason of its as-
sumption of the obligations of the instrumentalities of the former
Government, would not be authorized. Similarly, the payment of
interest on the 4% bonds of the Railroad, if sought to be made pur-
suant to the assumption of such obligations by the Commonwealth
rather than by reason of its guaranty, would also be unauthorized
for lack of an appropriation.

3. General Ruling 10-A of the Treasury Department provides, in
part, as follows:

(a) Unless authorized by a license expressly referring to this general ruling:
(1) No Philippine company shall make any payment, or perform any cove-

nant, duty, condition or service within the United States on, or with respect to,
any direct or indirect obligation or security of, or claim against, such company.
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(2) No person shall exercise within the United States any right, remedy,
power or privilege with respect to, or directly or indirectly arising out of or
in connection with, any obligation or security of, or claim against, any Phil-
ippine company, including any right, remedy, power or privilege with.respect
to any guaranty, covenant or agreement that such Philippine company will
perform any covenant, duty, condition, or service.:

- In view of the prohibition in paragraph (1) of section (a) of Gen-
eral Ruling 10-A against payments by a Philippine company unless
authorized by license, the Commonwealth Government has taken the
position that there has been no default by the Railroad with respect
to the payment of interest on its 4% bonds and that, therefore, the
contingent liability of the Commonwealth Government for such in-
terest under its guaranty has not ripened into a- present obligation.
I believe that, if a license has not been issued authorizing such in-
terest payments by the Railroad, the Commonwealth Government is
legally within its rights in refusing to make such payments under its
guaranty and, under paragraph (2) of section (a) of the Ruling,
could resist any effort by bondholders to enforce its guaranty. While
this Ruling would not,-in my opinion, justify a refusal- by the Com-
monwealth Government to pay interest on such bonds pursuant to
its direct liability under its assumption of such obligations, such pay-
ments by Commonwealth officials, as I have indicated above, would
be unauthorized for lack of an appropriation. Whether in the present
circumstances the Commonwealth Government should waive the bene-
fit and advantage of General Ruling 10-A and apply for a license for
the purpose of making interest payments on the 4 bonds under its
guaranty is, of course, beyond the scope of this memorandum.

RESTRICTION AGAINST ALIENATION OF ALLOTTED INDIAN
LAND

Opinion, June 17, 1943

OSAGE INDIArfs-INDIAN LANDs-REsTRICTION AGAINST ALIENATION-ACT OF
APRIL 18, 1912-ACT OF FEBRUARY 27, 1925-AcT OF MARcH 2, 1929-REiMpo-
SITION OF RESTRICTION. AGAINST ALIENATION.

An unallotted Osage Indian who inherited an undivided interest in an Osage
allotment in 1921 took her interest free from-restriction against alienation
under section 6 of the act of April 18, 1912 (37 Stat. 86).

Restrictions against alienation, applicable to members of the Osage Tribe,
were extended to unallotted Osage Indians by the act of March 2, 1929
(45 Stat. 1478).

Among those restrictions was that imposed by the act of February 27, 1925
(43 Stat. 1008), that lands devised to or inherited by members of the Osage
Tribe of one-half or more Indian blood or who do not have certificates of
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competency shall be inalienable except with the approval of the Secretary
of the Interior.

An unallotted Osage Indian who has not received a certificate of competency
may not, after March 2, 1929, alienate his interest without the approval of
the Secretary of the Interior.

Any conveyance or encumbrance of the interest between 1921 and 1929 is
"as valid as a similar conveyance or encumbrance executed by any, person
not under any legal disability.

GARDNER, Solicitor:

The Commissioner of Indian Affairs has presented for considera-
tion the question of whether a one-third undivided interest in certain
allotted Osage Indian lands is restricted in the hands of its present
owner, Joella Gentry, now Tiger, an unallotted Osage Indian of less
than one-half degree Indian blood who has never received a certificate
of competency.

On August 25, 1942, you approved an opinion of this office, 8 I. D.
117, supra, that the undivided interests of two unallotted Osage In-
dians in certain lands in the State of New Mexico were unrestricted.
The Commissioner desires to be informed whether, by reason of that
opinion, the lands here in question must be considered unrestricted.

The lands discussed in the opinion of August 25, 1942, had never
been restricted against- alienation. They had been purchased with
the unrestricted funds of the persons from whom the unallotted Osage
Indians took by devise. This office held that while section 3 of the
act of February 27, 1925 (43 Stat. 1008), which was made applicable
to unaliotted Osage Indians by section 5 of the act of March 2, 1929
(45 Stat. 1478), reimposed restrictions against' alienation of lands
devised to or inherited by Osages of one-half or more degree. Indian
blood or those not having certificates of competency, those acts did
not pply because the lands there in question were at no time restricted
in the hands of the devisors. That opinion has no bearing on the
question now presented except insofar as it was pointed out, therein
that restrictions against alienation of lands theretofore restricted
were reimposed on unallotted Indians by section 5 of the act of March
2,1929, supra.

The question here presented is fully answered-by an opinion of this
office approved by you on January 26, 1937 (M. 27963) (unreported).
There the 'question was whether the interest in an Osage- allotment
inherited by John Holloway, an unallotted Osage of less than one-
half degree Indian blood without a certificate of competency, de-
scended to him subject to restrictions against alienation. His interest
came to him by inheritance from his wife, Alice King, also an unal-
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lotted Osage without a certificate of competency, who inherited the
land in 1925. John Holloway inherited his interest in 1932. After
discussing fully the various acts of Congress dealing with the Osage
Indians and the decisions of the courts construing such acts, the con-
clusion was reached that Alice King who had inherited her interest
in the lands prior to 1929, took such interest free of all restrictions
against alienation. This conclusion was based on the fact that prior
to that time unallotted Indians were not considered members of the
Osage Tribe and, not being members, all restrictions against aliena-
tion of their inherited interests in Osage lands were removed by
section 6 of the act of April 18, 1912 (37 Stat. 86). United States v.
La Motte, 67 F. (2d) 788 (C. C. A. 10, 1933).

The 1929 act was construed as reimposing restrictions on these lands
in the hands of Alice King. John Holloway was held to have taken
his interest subject to restrictions against alienation. An attempted
conveyance of his interest by. John Holloway without the approval of
the Secretary of the Interior was held to be void. Thereafter the
attempted conveyance was the subject of a suit in the United States
District Court for the Northern District of Oklahoma in the case of
United States v. Johnson, 29. F. Supp. 300 (1939). The court reached
the same conclusion as my predecessor, namely, that John Holloway's
interest was restricted.

In the present case, Joella Gentry took her interest in these lands
upon the death of her mother, Blanch Fronkier, on September 8,
1921. Blanch Fronkier was an Osage allottee of less than one-half
degree Indian blood who had received a certificate of competency
during her lifetime. At the time of her death all of her Osage lands
were unrestricted both by reason of the issuance to her of the cer-
tificate of competency and section 3 of the act of March 3, 1921 (41
Stat. 1249), which removed all restrictions against the alienation of
the allotment selections, both surplus and homestead, of all 'adult
Osage Indians of less than one-half degree Indian blood.

Joella Gentry took these lands free from restrictions under section
6 of the act of April 18, 1912, spra, and held them unrestricted from
the date of her mother's death until March 2, 1929, when the restric-
tions against alienation applicable to the members of the Osage Tribe
were extended to unallotted Osage Indians and their heirs of Indian
blood. United States v. Howard, 8 F. Supp. 617 (Okla. 1934);
United States v. Johnson, supra. Among the restrictions made ap-
plicable was the provision contained in section 3 of the 1925 act,
supra, that lands devised to members of the Osage Tribe of one-half
or more degree Indian blood or who do not have certificates of com-
petency, under wills approved by the Secretary of the Interior, and
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lands inherited by such Indians shall be inalienable unless such lands
be conveyed with the approval of the Secretary of the Interior. Joella
Gentry does not have a certificate of competency and since she in-
herited these lands they must be considered restricted from and after
March 2, 1929.

The Commissioner of Indian Affairs states that Joella Gentry has
executed two mortgages on her inherited interest in the lands in ques-
tion.- He states that if the conclusion be reached that her interest in
these lands is restricted it is his intention to request that the matter
be submitted to the Department of Justice with the request that suit
be instituted to clear her title. The Commissioner fails to state the
dates on which the mortgages were executed. It must be remembered
that Joella Gentry's interest in these lands was entirely unrestricted
from September 8,1921, until March 2, 1929. During that period any
conveyance or encumbrance of the land made by Joella Gentry would
be as valid as a similar conveyance or encumbrance executed by any
person not under any legal disability.-

In my opinion the mortgages should be examined to ascertain the
dates upon which they were executed.. Unless they were executed
after March 2, 1929, the Department of Justice should not be re-
quested to institute suits to cancel them.

Approved:
OsCAR L. CHAPMAN,

Assistant Secretary.

.APPLICABILITY TO THE NATCHEZ TRACE PARKWAY OF FED-
ERAL CRIMINAL STATUTES AND NATIONAL PARK SERVICE
REGULATIONS RELATING TO THE PROTECTION AND REGULA-
TION OF USE OF FEDERAL PROPERTY

Opinion, June 18, 1943

-SECRETARY OF THE INTERIOR-NATIONAL PARK SRVICE-FEDEAAL LANDs-REGU-
L LATIONs-PARKWAYS-CONSTITTIONAL LAW-PROTECTION AND REGULATION

:OF USE OF FEDERAL PROPERTY.

Pursuant to Article IV, sec. 3, cl. 2 of the Federal Constitution the. Congress
may legislate for the protection and regulation of use of all Federal lands.
With respect to parks and parkways, Congress has also authorized the
Secretary of the Interior to issue regulations designed to effectuate this
power. The Federal criminal laws and National Park Service regulations
relating to the protection and regulation Of use of Federal property are
applicable to the Natchez Trace Parkway lands, the title to which is vested
in the United States.
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GARDNER, Solicitor:

My opinion has been requested as to whether Federal criminal
statutes and National Park Service Regulations relating to the pro-
tection and regulation of the use of Federal property are applicable
to the Natchez Trace Parkway and, if not, the procedure. which
should be adopted to remedy the situation and protect this Federal
property.

Title to the majority of the lands comprising the parkway, lying'
in the States of Alabama, Tennessee and Mississippi, has been ac-
quired and is vested in .the United States pursuant to the' act, of
May 18, 1938 (52 Stat. 407, 16 U. S. C. see. 460). Neither the State
of Alabama nor the State of Tennessee has ceded jurisdiction, ex-
clusive or partial, over the parkway lands in those States. The State
of Mississippi has adopted an act ceding to the United States con-
current jurisdiction over the national parkways within that State,
subject to the condition that such concurrent jurisdiction shall not
vest in the United States unless and until it, through the proper
officer or officers, notifies the Governor that the concurrent jurisdic-
tion is accepted. Section 1896, Mississippi Code, 1938 Supplement.
No action has been taken to'accept the concurrent jurisdiction.ceded
by Mississippi. In the circumstances, the political jurisdiction of
the State of Mississippi over the park lands continues.

In my opinion Federal criminal statutes and National Park Serv-
ice Regulations relating to the protection and regulation of the use
of Federal property are applicable to those Natchez Trace Parkway
lands title to which is vested in the United States, despite the fact
that there has been no cession of police jurisdiction to the Federal
Government.

Article IV, sec. 3, cl. 2 of the Constitution provides: "The Con-
gress. shall have Power to dispose of and make all needful Rules and
Regulations respecting the Territory or other Property belonging
to the United States * * *." Pursuant'to this constitutional
authority, Congress has legislated generally to make the commission
of any willful injury to, or depredation against, any property of the
United States a Federal offense (18 U. S. C. sec. 82), and has legis-
lated more specifically with respect to various types of depredation,
such as timber depredation (18 U. S. C. 103), setting fires (18. U. S.
C. 106) i trespass by livestock (18 U. S. C. 110), and the injuring of
telegraph lines (18 U. S. C. 116). In these and many other respects
Congress has provided that the Federal Government may in protect-
ing its own property secure in its own courts redress against offenses
which if committed against private landowners could ordinarily be
punished only in the State courts., The validity of such legislation
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is considered and upheld in Camfield v. United States, 167 U. S.
518,1 in which there was called into question the validity of an act
of Congress which made it a Federal crime to construct fences on
private property in such a manner as to enclose areas of public land.
The Court observed that to deny Congress the power thus to protect
the public property which the Constitution entrusts to its manage-
ment "would place the public domain of the United States completely
at the mercy of State legislation." [At p. 526]

Apart from the foregoing instances in which Congress has legis-
lated directly, there are various acts of Congress which confer upon
executive officers the power to issue regulations for the protection of
public property and which make the violation of such regulations
a Federal offense. The validity of such laws and regulations is
confirmed by the Supreme Court in United States v. Crnimaud, 220
U. S. 506,2. where the offense charged was stock trespass within a
national forest in violation of regulations issued by the Department
of Agriculture. Here, again, the decision of the courts was predi-
cated upon the power of Congress to protect Federal property, and
not upon any relinquishment or cession of ordinary police jurisdic-
tion from the State in which the property was situated.

Similarly Congress has conferred upon the Secretary of the In-
terior broad powers to manage and protect Park property, has auth-
orized the issuance of regulations directed to those ends and has made
the violation of such regulations a Federal offense. The chief statute
setting forth the scope and force of "national park regulations" is
the original National Park Service Act of August 25, 1916, of which
section 3, as embodied in the United States Code (title 16, sec. 3),
declares:

The Secretary of the Interior shall make and publish such rules and regula-
tions as he may deem necessary or proper for the use and management of the
parks, monuments, and reservations under the jurisdiction of the National
Park Service, and any violation, of any of the rules and regulations authorized
by this section and sections 1, 2, 4, 22 and 43 of this title shall be punished by
a fine of not more than $500 or imprisonment for not exceeding six months or
both, and be adjudged to pay all costs of the proceedings.

At the time of the enactment of this 'legislation 10 of the national
parks now in existence had already been established, and seven of
these were subject to State police jurisdictions Only three parks

Accord: Mcltelvey v. United States, 260 U. S. 353
2 Accord: Light v. United States, 220 U. S. 523; Utah Power:& Light Co. v. United

States, 243 U. S. 389.
General Grant, Lassen Volcanic, Platte, Rocky Mountain, Sequoia, Wind Cave, and

Yosemite Parks. In addition, a large number of national monuments were covered by
the National Park Service Act, and practically all of these were under State police
jurisdiction.
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were under the exclusive jurisdiction of the United States.4 The
National Park Service Act was clearly intended to apply to all of
the national parks, and not merely to the three parks over which
State jurisdiction had been relinquished. Congress in this statute
attempted to do what the Supreme Court in the Camfield case said
it had a right to do under the Constitution, namely, to make the Mis-
use of public property a Federal offense. It attempted to do this
in the manner upheld by the Supreme Court in the Grimaud case,
namely, by authorizing the issuance of departmental regulations
defining acts which would be punishable in the Federal courts.

The Department in issuing regulations pursuant to the National
Park Service Act of 1916 has not distinguished between those parks
in which exclusive jurisdiction has been ceded to the Federal Gov-
ernment by the States and those parks in which the only authority
of the Federal Government is the authority derived from Article IV,
section 3, of the Constitution. The basis of the departmental regu-
lations in this field is the authority which is common to all the parks,
namely, the constitutional authority to make needful rules and regu-
lations respecting the property of the United States.

This has been the view of the courts and of the Attorney General
whenever the question has arisen.

In Rob bins v. United States, 284 Fed. 39 (C. C. A. 8, 1922), the
court upheld the validity of a departmental regulation prohibiting
certain forms of commercial traffic in Rocky Mountain National
Park, an area in which exclusive jurisdiction was not ceded by the
State of Colorado until 1929, seven years subsequent to the decision
in the case. While some reference was made in the opinion to the
claim that certain portions of State sovereignty had been ceded to
the Federal Government, the chief basis of the opinion was set forth
in the following terms:

But we are of the opinion that the power of the government to regulate the
traffic on those highways, as it has done by congressional enactment and rules
thereby authorized, rests on the secure footing that it is a- valid exercise of
control over the property of the government, even though it is of the nature
of police power, and that it is sustained by section 3, art. 4, of the federal
Constitution, which entitles the government to make all needful regulations
respecting its territory and property.

Neither grants of rights of way on the public lands, accepted by user or
statute, nor state ownership of highways derived from the government or
otherwise effect any abdication of such constitutional authority. Both the-
power of Congress to grant easements in favor of the pblic for travel and
transportation and its power to legislate concerning territory and property are
and must be consistently exercised, and the latter is accomplished by regula-

'Crater Lake (jurisdiction ceded August 21, 1916), Glacier, and Yellowstone parks.
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tions to the end of devoting the adjacent domain owned by the government to
the lawful purposes and objects for which a national park is granted. We
therefore hold that the regulations here involved cannot be successfully assailed
because of interference with private right to use the highways in the Rocky
Mountain National Park. [P. 45]

A related question was considered by the Attorney General (35
Op. Atty. Gen. 305) in connection with a regulation forbidding all
persons to engage in business in the national parks without the per-
mission of the Director or Superintendent of the park. Under that
regulation the use of a "Drivurself System" in the national parks was
prohibited. In upholding the validity of this action, the Attorney
General, after analyzing the cases interpreting Article IV, section
3 of the Constitution, and referring to the National Park Service Act
of August 25, 1916, as an exercise of the constitutional power vested
in Congress by that Article,- declared:

There does not appear to be room for doubt that under the terms of the Act
the Director of the National Park Service, under the direction of the Secretary
of the Interior, is given the supervision, management, and control of the
national parks and monuments, and that the Secretary of the Interior is given
broad authority to make and publish such rules and regulations as may be
necessary or proper for the guidance of the director in his administration of
the Park Service as directed by Congress. See Robbins v. United States, 284
Fed. 39. [P. 307]

The distinction between proprietary control and general jurisdic-
tion is further clarified in a subsequent opinion of the Attorney Gen-
eral relating to Grand Canyon National Park (36 Op. Atty. Gen.
527, 530)

The United States does not have exclusive jurisdiction over the park area.
The United States is a proprietor of that part of the park area forming part
of the. public domain and not privately owned by others, and it also has-certain
sovereign powers under the Constitution to take such action and establish such
regulations as are reasonably necessary to protect the property and control and
regulate its use for National park purposes. -The State, however, exercises
jurisdiction throughout the park area just as it does throughout the rest of
the State, subject to the limitation that the State may not embarrass, impair.
or defeat the effective use of the lands for the purposes for which they are
held, or interfere with the power of the United States to control and protect
or dispose of them. Fort Leaven'worth R. R. Co. v. Lowe, 114 U. S. 525, 527;
Chicago and Pacific Railway Co. v. McGlinn, 114 U. S. 542, 545; Surplits 'Trading
Co. v. Cook, 281 U. S. 647, 650; United States v. Unzeuta, 281 U. S. 138, 142.
See Hunt v. United States, 278 U. S. 96; Utah Power and Light Co. v. United
"States, 243 U. S. 389, 404, 405; Ohio v. Thomas, 173 U. S. 276, 283.

The proprietary control which the Federal Government may ex-
ercise over park lands Where primary jurisdiction remains in the State
is,. of course, limited to powers which are reasonably related to the
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protection and use of the property. As such, it is generally cognate
with the control which any private landowner may exercise over the
use of his own land, the chief difference being simply that the United
States is constitutionally authorized to enforce its control in the Fed-
eral courts, whereas a private landowner is generally limited to the
State courts. But as in the case of the private landowner, the Federal
Government may not, in the guise of protecting and managing its
own property, enforce regulations not reasonably related to those
purposes and thereby infringe on State jurisdiction. Thus in
Colorado v. Toll, 268 U. S. 228, the Supreme Court held that the Fed-
eral Government's proprietary control over its own lands in the'Rocky
Mountain National Park did not enable'it to prohibit commercial
traffic on a State highway running through the park. And in Curtin
v. Benson, 222 U. S. 78 the Supreme Court held that where a private
landowner within the Yosemite Park boundaries violated park regu-
lations on stock trespass this did not give the park superintendent
the right to remove such stock from such private lands or to exclude
them from transit across a private toll road. Nothing in this opinion,
however, limits the Federal authority to establish, and to enforce by
other means, reasonable regulations to prevent stock trespass on park
lands, and in fact the Court suggests that a law or regulation might
require private landowners to fence their lands and might make tres-
pass of livestock on park lands a Federal offense.

These cases, therefore, do not detract from the general principle
that the proprietary control of the Federal Government over its own
lands includes authority to issue and enforce regulations covering
the use and management of such lands.

It is not necessary that I undertake at this time to examine into
the validity of each separate Park Service regulation under the fore-
going authorities. Such an examination was presumably made when
the present regulations were first issued. The record submitted'in this
case indicates that what is now in question is the appropriateness of
proceeding in the Federal courts to enforce regulations prohibiting
stock trespass on federally owned park lands. Prohibitions against
trespass fall clearly within the power of a private landowner, and the
validity of such prohibitions on the part of the Federal Government
has been'specifically upheld by the Supreme Court. United States
v. Grimaud, 220 U. S. 506; Light v. United States, 220' U. S. 523.
With respect to these regulations and all other such protective meas-
ures, I believe that the authority of the United States cannot be ef-
fectively challenged.

6 See Pillsbury, "Law Applicable in National Parks" (1934), 22 Calif., L. Rev. 152.
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The special legislation affecting the Natchez Trace Parkway, in
extending to these lands the provisions of the National Park Service
Act of 1916 which authorize regulations, confirms the application of
the foregoing principles. In the act of May 21, 1934 (48 Stat. 791),
Congress appropriated funds for a survey of the Old Natchez Trace
and an estimate of cost and other information relating to the con-
struction of the Natchez Trace Parkway. By the act of May 18, 1938
(52 Stat. 407, 16 U. S. C. sec. 460), Congress established the parkway
in the States of Mississippi, Alabama and Tennessee and vested the
functions of administration and maintenance of it in the Secretary
of the Interior, through the National Park Service, subject to the
provisions of the National Park Service Act of August 25, 1916 (39
Stat. 535, 16 U. S. C. secs. 1-4).

There remains to be considered the act of February 1, 1940 (54
Stat. 19), amending section 355, Revised Statutes (40 U. S. C. 255)..
This act provides in part as follows:
Notwithstanding any other provision of law, the obtaining of exclusive juris-
diction in the United States over lands or interests therein which have been
.or shall hereafter be acquired by it shall not be required; but the head or
other authorized officer of any department or independent establishment or
agency of the Government may, in such cases and at such times as he may'
deem desirable, accept or secure from the State in which any lands or interests
therein under his immediate jurisdiction, custody, or control are situated,
consent to or cession of such juisdiction, exclusive or partial, not theretofore
obtained, over any such lands or interests as he may deem desirable and indi-
cate acceptance of such jurisdiction on behalf of the United States: by filing
a notice of such acceptance with the Governor of such State or in such other
manner as may be prescribed by the laws of the State-where such lands are
situated. Unless and until the United States has accepted jurisdiction over
Iand8 hereafter to be acquired as aforesaid, it shall be conclusively presumed
that no such jurisdiction has been accepted. [Italics supplied.]

It might be argued that by. the foregoing provision" Congress has
renounced the right of the United States to protect and regulate the
use of its property within a State except in those cases where jurisdic-
tion has been accepted in accordance with the terms of the act.

I do not believe, however, that the provision affects the right of the
Federal Government to protect and regulate the use of its property
within a State. The provision concerns "cession of * * * juris-
diction." No other powers or rights over lands are specified or in-
tended to be covered. In this context, the term "jurisdiction" clearly
means the political or legislative power normally vested in the several
States. Certainly that is. the only power the States could cede. The

0 This provision was repeated without change in the act of October 9, 1940 (54 Stat.
1083, 1084), which is also amendatory of section 355, Revised Statutes.

692959-49-36
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right of the United States to protect, and regulate the use of, its prop-
erty within a State is not "jurisdiction" in this sense, but a proprietary
right which exists solely as a result of ownership and the power over
its property which the States have surrendered to the Federal Gov-
ernment by Article IV, sec. 3, cl. 2, of the Constitution. The distinc-
tion between this sovereign "jurisdiction" and the proprietary rights
of the United States is clearly -established by the decisions of the
Supreme Court relating to this subject. That Court has held that
as to lands acquired by the United States within a State which are
not purchased with the consent, of the State for the erection of forts,
magazines, arsenals, dockyards, and other needful buildings or which
are not the subject of a cession of jurisdiction by the State, the State
retains "complete and perfect jurisdiction." See Fort Leavenworth
R. R. Co. v. Lowe, 114 U. S. 525, 5-38. Yet in the. Fort Leavenworth
case, and other cases heretofore cited, the Court has held that the
United States acquires the right to protect and regulate the use f
such lands. It is also significant that the Court-uses the term "juris-
diction" only when referring to the sovereign political or legislative
power normally reserved to the States. In none of the cases does the
Court at any place refer to the proprietary rights of the United States
as "jurisdiction." Apparently, therefore, the proprietary- rights of
the United States do not constitute "jurisdiction" within the meaning
of the 1940 statute.

I believe, therefore, that the -Federal Government is vested with
power to protect and regulate the use- of Natchez Trace Parkway
lands title to which is vested in the United States, and accordingly
that Federal criminal laws and National Park Service regulations
relating to the protection and regulation of the use of Federal prop-
erty are applicable to these lands.

Approved:
OScAR L. CHAPMAN,

Assistant Secretary.

CLARENCE H. STEUSSY

Decided June 22, 1943

MINING CLAIM-ABANDONMENT.

A claimant of land cannot be heard to say he has a right to make homestead
entry thereof and at the same time assert that he has a right thereto by
virtue of a prior placer mining location, but if he files a proper application
to make homestead entry it has the legal effect of an abandonment of all
estate, right or interest he may have in the prior- mining location.

Len S. El nglish v. William P. Birchfield et at., 56 I. D. 22;
Henry W. Pollock, 48 L. D. 5, cited and applied.
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CONTEST-BURDEN OF PROOF..

Land not returned as mineral is prima facie subject to be entered under the
laws applicable to entry of agricultural land, and the burden is on a
mineral claimant to contest the homestead application and show the
contrary.

Caledonia Mining Company v. Rowen, 2-L. D. 714;
Dughi v.-Harkins, 2 L. D. 721;
Magalia Gold Mining Company v. Ferguson, 3 L. D. 234, cited and

applied.
APPLIcATIOW-HOMiRSTEAD.

Where proceedings were brought charging the invalidity of a placer mining
claim located on account of borate mineral and one of the locators ho
had settled upon and improved the land prior to the withdrawal of Novem-
ber 26, 1934, filed an application to make homestead entry thereof alleging
the land was nonmineral, and upon dismissal of the proceedings, the
applicant and his co-locators expressed the view that no discovery had
been made and their willingness to relinquish the mining claim; Held,
that in order that the mining claim may be deemed entirely extinguished,
in the absence of an adjudication in a proper proceeding that it is void,
all present record claimants of the mining title must either join in a
relinquishment of the claim-to the United States or convey their individual
interest therein to the homestead applicant, who thereupon may file such
a relinquishment and thereby remove all question as to the propriety of
allowing the homestead entry by reason of the existence of any mineral
not subject to reservation.

APPLICATION-HOMESTEAD.

No good reason is seen for questioning the validity of a homestead application
on the ground that the applicant joined; with others in endeavoring to-
establish that the land was mineral in character, and to initiate a valid
right of possession under the mining law, and, failing in that, to seek
rights and a title under a law under which appropriate disposition thereof
may be made.

WITHDRAWAL-VALID RIGHT.

A homestead application filed May 8, 1934, upon land not returned as mineral
land though embraced in a placer-mining location, may be considered as
valid and as effectively segregating the land as of the date of filing and
as not affected by the withdrawal of November 26, 1934, upon relin-
quishment of the mining-claim by the locators.

CHAPMAN, A~sistant Secretary:
May 8, 1934, Clarence H. Steussy filed application, Los Angeles

051959, under Rev. Stat. sec. 2289, to make homestead entry of the,
NE1/4 Sec. 30, T. 11 N., R. 7 W., S. B. M. The application contained
the usual allegation that the land was not known by applicant to
contain a valuable mineral deposit, but to the, statement that-
* * is 8 no portion of said land is claimed for mining purposes under the
local customs or rules of miners, or otherwise,

the applicant added the words-
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* * * except a placer location by myself and 7 others, title to which has
not been established. The case is now pending before the Department and
this application is made to protect my holdings in case land is declared non-
mineral in character.

With the application, consent was filed to a reservation of minerals
under the act of July 17, 1914 (38 Stat. 509, 30 U. S. C. sec. 123),
and a waiver to claim compensation under section 29, act of February
25, 1920 (41 Stat. 437, 30 U. S. C. sec. 186).

The case pending to which the applicant referred in his homestead
application was evidently that entitled Clarence . Steussy et al. v.
Burnham hem~cal Company, United States, Itervenor, in which
the plaintiffs protested against the application, Los Angeles 045696,
for a sodium prospecting permit filed by the defendant which covered,
among other lands, that above described. The plaintiffs alleged the
validity of the Good. Hope No. 1 placer mining claim located June
14, 1926, covering the said NE/4 Sec. 30, T. 11 N., R.; 7 W., based
upon the disclosure -of borate minerals and compliance with other
requirements of the mining law. It is sufficient here to state that the
permit application of defendant was rejected by the Commissioner
of the General Land Office September 21, 1939, without determina-
tion of the validity of the alleged placer claim of the plaintiff and
the case closed January 8, 1940.

In connection with- the homestead application, the applicant filed
on August 2, 1935, a request for its suspension, alleging that he was
then engaged in drilling test holes to bed rock to determine whether
the land was mineral or nonmineral in character. By reason of the
conflict between the homestead and the permit application, the Com-
missioner called upon the Geological Survey under the provisions of
the act of March 4, 1933 (47 Stat. 1570, 30 U. S. C. sec. 124, Circ.
1303, 43. CFR 102.22), and regulations thereunder, for a report as to
whether the disposal of the land under the nonmineral application
will interfere with operations under the mineral leasing acts, and
the Geological Survey replied in the negative.

The land, however, had not either been withdrawn, classified or re-
ported as valuable for any of the minerals named in the leasing acts,
and the question of interference was not material.

By decision of February 11, 1943, the Commissioner held:
Occupancy of land under a mining location is incompatible with an applica.

tion by the mining locator to enter the land under the homestead law. The
fact that he states that he merely filed the latter application in order "to
protect my holdings in the event the land is declared nonmineral in character"
does not permit him to have the two filings of record at the same time. Under
his mining location he could occupy the land for the purpose of determining
definitely whether what appeared to him when he filed his location to be
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mineral land is in fact mineral in paying quantities and sufficient to warrant
further effort. Therefore, the application which should have been rejected
when filed, is hereby held for rejection, which action will become final 30
days from service of notice hereof. Applicant has a right of appeal.

The response by the applicant was treated as an appeal, and so far
as material is as follows:

In your letter you state that you are holding for rejection the above num-
bered Homestead Application due to its conflict with a Valid Mineral Claim
upon said land. Now in consideration of the facts as hereinafter enumerated
said Clarence H.' Steussy wishes you to reconsider this action and Grant his.
said application for. Homestead and no longer hold it in suspension. If you
can do sd he and his Co-Locators will relinquish all their rights to the Minerals
Leaseable under the Sodium Leasing Act which they had as well as any other
claim they have under the Mining Laws of the United States,-upon this above
described land. However, if after releasing these rights; you could not,, or
would' not grant said Clarence H. Steussy, his Homestead Rights in full to
this land, he and his Co-Locators would not feel that it was fair to discard
their rights needlessly.

We feel that if you would assure him that you could grant this Homestead
Application as though there were never any mineral conflict, then we would
gladly reserve to the United States all Minerals upon this Land, and relinquish
any and all Mineral Claims thereon. The facts regarding this matter are:

In 1927 Clarence H. Steussy did construct a livable house upon said land,
which later burned down. He did thereupon build'an entirely new house upon
the same location. He has at present six buildings with a total value in
excess of $5,000 upon this land all erected at his own- expense as well as
roads graded upon same at his own expense. He has constructed a large
water storage tank and erected same to a height of 40 feet, installed pipes
to these buildings and planted trees and shrubs around them. -

He has not at any time since February 1928 left this land for more than
two weeks at any time and has since early 1927 had his family residing upon
this land continuously. Therefore this.lhas been and is his only home to the
present date.

In addition to these facts he has at all time paid all Taxes levied upon
this land as- Possessory Interest, Improvements and Personal Property without
any contributions from any of his Co-Locators towards them. He 'has also
performed prospecting work and assessment in the Valid holding of- the
above Mineral Claim at the instance of his Co-Locators and himself. These
Locators have not at any time been able to actually discover minerals in
Commercial Quantities which would entitle them to a patent for the land
under the ineral- Laws.

In 1934 said Clarence H. Steussy did file an Application for Homestead to
be held in abeyance in order to protect his own personal holdings in event of
the actual determination of the apparent nonmineral character of the land
and not in any way to conflict with the Law. This he did because he had
in fact made this land his home and was entitled to as much protection upon
his home as it was possible to obtain.

Due to the fact that we have exercised due diligence in our prospecting and
have not been successful in our endeavors and that we are of the opinion
now that this land should be classified as nonmineral we are willing to relin-
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quish to said Clarence H. Steussy all our Mineral Rights so that he, in turn,
may relinquish them to the United States in exchange for the granting of
hlis Homestead Application.

Very truly yours,
(Sgd) Clarence H. Steussy

Clarence H. Steussy, Attorney in Fact for: H. E. Friedrichs, Carl D. Hegner,
Ola E. Steussy, Clarence H. Steussy, Charles R. Harrel, C. L. Harrel, R. N.
Hegner, Wm. F. Hegner.

It is true that a claimant of land cannot be heard to say he has a
right to make homestead entry thereof and at the same time assert
that he has a right thereto by virtue of a prior placer mining loca-
tion, but if he files a proper application to make homestead entry
it has the legal effect of an abandonment of all estate, right or inter-
est he may havepin the prior mining location. Len S. Engl v.
William P. Birch field et al., 56 I. D. 22, 30; Hen ry W. Poilock, 48
L. D. 5, 10.

In his application, Steussy did not assert that the placer claim
was valid, nor that work was being prosecuted in search of mineral.
To the contrary, he asserted that the land was essentially nonmineral,
and indicated that the question of the validity of the claim was
pending in proceedings in the Department and that the application
was filed to protect his holdings in event the land was declared
nonmineral. It is elementary under the mining law that there is no
valid appropriation of land by location without discovery. United
States v. Hurliman, 51 L. D. 258; Magruder v. Oregon and California
R. R. Co., 28 L. D. 174, 30 U. S. G. A. sec. 23, Note 131. The inter-
polation, quoted above, in the standard form of the homestead affi-
davit, though making the application somewhat ambiguous, did not
prima facie show that the application was' not allowable for the
reason that the land was mineral land or in the actual possession of
the claimants diligently engaged in the search for mineral. The
appropriate action would have been to call for further showing and
await the outcome of the proceeding involving the validity of the
claim asserted by Steussy and his associates. As we have seen, how-
ever, the validity of the claim was not determined and the proceed-
ings dismissed. The records of the General Land Office show that
the. land in question was not returned as mineral land by the surveyor
general but had it been so returned, the filing of the nonmineral
affidavit is deemed sufficient as a preliminary requirement (43 CFR
185.92). The land not having been returned as mineral in character,
prima facie it was subject to be entered under the laws applicable
to entry of agricultural land, and the burden would be upon a min-
eral claimant to contest the application and show the contrary.
Caledonia Mining Company Iv. Rowen 2 L. D. 714, 717; Dughi v.
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Harkins, 2 L. D. 721; Magalia Cold Mining Company v. Ferguson,
3 L. D. 234. However, the fact that the records of the Land Depart-
ment show that the land is free from claim of any kind is not con-
clusive that the land has not been validly appropriated under the
mining laws. Boos v. Altman et al., 54 L. D. 47, 53. Steussy now
admits in his appeal that after diligent search the locators of the
mining claim on the land in question have not been able actually to
discover mineral in commercial quantities and states that the locators
ate willing to relinquish all their rights to him and he in turn will
relinquish all rights in the claim to the United States. However, his
acts and declarations, in the absence of evidence of a full power of
attorney from his co-locators, cannot be accepted as binding on them,
and would not preclude them from asserting rights under the mining
location. In order that the mining claim may be deemed entirely
extinguished, in the absence of an adjudication in a proper proceed-
ing that it is void, all present record claimants of the mining title
must either join in relinquishment of the claim to the United States,
or convey their individual interests in the claim to Steussy. There-
upon he may then file a relinquishment of the claim. The relin-
quishment of the claim cannot be filed subject to any conditions, but
must be absolute in form. Instructions, 40 L. -D. 397.

By the filing of such relinquishments, all question would be re-
moved as to the propriety of allowing the homestead entry by reason
of the existence of' any mineral not subj ect to reservation. No good
reason is seen for questioning the validity of the application on the
ground that the applicant joined with others in endeavoring to
establish that the land was mineral in character and to initiate a
valid right of possession-under the mining law, and, failing in that,
to seek rights and a title under the law under which appropriate
disposition thereof 'may be made.
' The question of the mineral character of the land and preexistence

of valid mining rights being resolved if the procedure above indi-
cated is taken by the applicant, no reason appears why the applica-
tion should not be considered as valid and as effectively segregating
the land as of the date of the filing on May 8, 1934. Being a valid
right then, it would not be affected by'the general withdrawal of
November 26, 1934. Opinion of the Solicitor, 55 I. D. 205, 210. The
question of the imposition of a mineral reservation will be dependent
upon the report and recommendations of the Geological Survey.

The'decision of the Commissioner. is modified accordingly and the
case remanded for action in accordance with the views above ex-
pressed.

Modified.
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AUTHORITY OF PRESIDENT TO DISPOSE OF NATIONAL PARK
TIMBER FOR WAR PURPOSES AND TO ELIMINATE LANDS
ADDED TO OLYMPIC NATIONAL PARK BY PROCLAMATION

Opinion, June 2, 1943

PRESIDENT-WAR POWERS-NATIONAL PARKS-UTILIZATION OF TIMBER FOR WAR
PURPOSES-OLYMPIC NATIONAL PARK-ELIMINATION OF LANDS.

It is doubtful whether the President may, pursuant to his war powers,
authorize the disposition of timber within the Olympic National Park
without regard to the prohibitions contained in the National Park statutes.

In the absence of authority from Congress, the President is without authority
to vary the status of lands devoted by him to a specific use pursuant to
Congressional authorization. Federal lands may be transferred between
departments only by legislative authority. Since no legislative authority
for change of use or transfer between departments exists in this case,
the President is without-authority to eliminate them from the Park and
restore them to the National Forest.

GARDNER, Solicitor:

There have been referred to me two questions relating to the pro-
posed disposition for war purposes of the Sitka spruce and other
timber situated on lands added to the Olympic National Park, by
Proclamations 2380 of January 2, 1940, and 2587 of May 29, 1943,
issued pursuant to section 5 of the act of June 29, 1938 (52 Stat.
1241, 16 U. S. C. sec. 255). Specifically, the questions are whether
the President hasauthority-

1. To authorize directly the utilization of the park timber by
private concerns with- a view to making such timber available for
war purposes; or

2: To eliminate in whole or in part those areas of the park added
by proclamation and restore the lands to their former status as
national forest lands in order to make the timber thereon available
for commercial cutting and war use.

It is my opinion (1) that the second question must be answered
in the negative and (2) that while the answer to the first question
is not free from doubt, if this course is considered expedient, an
order: may be prepared and submitted to the President through the
Attorney General.

1. In my memorandum opinion, M. 32006, of December 1, 1942,
to Mr. Lee Muck, Assistant to the Secretary, I held that it is some-
what debatable whether the President may, pursuant to his war
powers, authorize the disposition of timber within the Olympic
National Park without regard to the prohibitions contained in the
National Park statutes.
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My views on this question remain unchanged. Informal views
elicited from the Department of Justice and the War Production
Board are to the same effect. However, the question is one which
would have to be passed on by the Attorney General should such an
order be submitted to the President. If, therefore, it is considered
administratively desirable to proceed by way of Executive order,
upon being so advised, I shall be glad to prepare an appropriate
Executive order and a memorandum to accompany it, which may then
be submitted to the President through the Attorney General.

2. The lands in question were added to the Olympic National Park
by the Executive proclamations issued pursuant to the act of June
29 1938 (52 Stat. 1241, 1242, 16 U. S. C. sec. 255). By this act the
President was authorized to add by proclamation "to the Olympic
National Park any lands within the boundaries of the Olympic Na-
tional Forest, and any lands which may be acquired by the Governs
ment by gift or purchase, which he may deem it advisable to add to
such park; and any lands. so added to such park shall, upon their
addition thereto, become subject to all laws .and regulations appli-
cable to other lands within such park. * *

The United States Constitution (Article IV, section 3) vests in
Congress the "power to dispose of and make all needful rules and
regulations respecting the territory or other property belonging to
the United States * * *." Thus, the power to designate the use
which shall be made of the Federal lands belongs to Congress. 10
Op. Atty. Gen. 359, 361. There can be no doubt that a designation
of the use of Federal lands made by Congress pursuant to this power
may not be altered or varied by Presidential action in the absence of
Congressional sanction. 36 Op. Atty. Gen. 75, 76. To hold otherwise
would be to say that the President has the authority to alter or repeal
an act of Congress at will. The lands here in question, it is true,
were added to the park by Presidential action. But this was done
under a statute in which Congress expressly authorized the action and
provided that when so added the lands should become a part of the
park and subject to all laws and regulations applicable to the other
park lands. This amounts to an express designation of the use of the
lands by Congress itself since "a duty properly performed by the
Executive under, statutory authority has the validity and sahctity
which belong to the statute itself." 10 Op. Atty. Gen. 359, 364 39
Op. Atty. Gen. 185, 187. The President, therefore, has no more
authority to alter or vary the use of lands designated by him pursuant
to Congressional authorization than he has to alter or vary the use of
lands prescribed by Congress itself. This is particularly true here
since Congress in the statute authorizing the Presidental action ex-
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pressly granted to the Presidentially added lands the same status-as
the lands which Congress itself had placed in the park. And the
statute is completely silent with respect to any change in the status
of either category of land.

The principle that, in the absence of authority from Congress, the
President is without authority to vary the status of lands devoted by
him to a specific use pursuant to Congressional authorization has
been consistently applied by the Attorney General. 10 Op. Atty..
Gen. 359; 17 Op.' Atty. Gen 168; 36 Op. .Atty. Gen. 75, 79; 39. Op.
Atty. Gen. 185. In 39 Op. Atty. Gen. 187, the Attorney General,
quoting from the opinion in 10 Op. Atty. Gen., held:
"The grant of power to execute a trust, even discretionally, by no means
implies the further power to undo it when it has been completed. A duty
properly performed by.the Executive under statutory authority has the validity
and sanctity which belong to the statute itself, and, unless it be within the
terms of the power conferred by that statute, the Executive can no more
destroy his own authorized work, without some other legislative sanction
than any other person can. To assert such a principle is to claim for the
Executive the power to repeal or alter an act of Congress at will. When
the President, in the exercise of the discretion vested in him by the act of
1809, selected Rock Island as the site of a fort, and expended the money
appropriated therefor in erecting the fort, and occupied it as a military station,
thus setting it aside as a -reservation for military purposes, the power con-
ferred by the act was exhausted, and he had no' more authority to recall
that reservation, and restore the land to the condition of other portions of
the public lands not so appropriated, than he would have had to expend the
public money in erecting the fort without an appropriation by Congress for
that purpose." 

In Solicitor's opinion, M. 27657, of January 30, 1935, it was held
that the President is impliedly authorized to eliminate lands from
national monuments. This conclusion was subsequently in effect ap-
proved in 39 Op. Atty. Gen. 185, 188, an the ground that the national
monument act (16 U. S. C. sec. 431) impliedly authorizes an elimina-
tion of lands from monuments by the President in providing that the
limits of such areas "in all cases shall be confined to the smallest area
compatible with the proper care and management of the objects to be
protected." No such implied authorization exists in the act here
in question. The provision in that act prescribing the maximum park
area clearly does not carry the same recognition of flexible boundaries,
decreasing and expanding with changed conditions, that is contained
in the monument at provision.

There is an additional reason why the President is Without power
to eliminate the lands in question from the Olympic National Park
and restore them to the Olympic National Forest. Such action would
involve a transfer of the lands from the Department of the Interior,



480] PHYSICIAN'S PRIVILEGE IN INVESTIGATION 483
:* f 0 0 June 28, 1948

which administers the national park, to the Department of Agricul-
ture, which administers the national forest. The Attorney General
has ruled that land cannot be transferred between Departments save
by legislative authority. 28 Op. Atty. Gen. 143; 36 Op. Atty. Gen.
75. No legislative authority for this transfer exists. The general
authority of the President to create and add to national forests (16
U. S. C. sec. 471) is not applicable here since this power was with-
drawn by Congress as to lands in the State of Washington. 16 U. S. C.
sec. 471(a).

I am of the opinion, accordingly, that the President may not elimi-
nate the lands in question from the Olympic National Park and re-
store them to their former status as national forest lands.

Approved:
OSCAR L. CHAPMAN,

Assistant Secretary.

PHYSICIAN'S PRIVILEGE IN CONGRESSIONAL INVESTIGATION
Opinion, June 2, 1948

AUTHORITY OF CONGRESSIONAL INVESTIGAYIrG COMMITTEE-SCOPE OF PHYSICIAN'S
PRIVILEGE.

The privilege of a physician with respect to confidential medical data of
a personal character may be asserted in an investigation by a Congressional
Committee; such privilege, however, does not extend to general surveys,
reports, or other materials in which the personal character of such data
is lost.

GARDNER, Solicitor:

You [Assistant Secretary] have asked my advice concerning the
extent to which Dr. A. H. Leighton, Lt. (M. -C.) U. S. N. R., may
claim a physician's privilege with respect to confidential data relating
to Poston internees, in the event that he is instructed by the House
Committee on Un-American Activities to-make a general disclosure
of data in his possession.

I am of the opinion that such privilege may properly be claimed
with respect to confidential disclosures of a medical (including psy-
chiatric) character made to Dr. Leighton by internees whom he has
examined, but that such privilege does not extend to general surveys,
reports, or other materials in which the personal character of such
disclosures is lost.

In order to give this general conclusion greater clarity and precision
it is necessary to trace briefly the factual background and the lega]
authorities relevant to the question presented.
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1. Factual Background

The assignment of Dr. A. H. Leighton to conduct a series of ex-
aminations of internees at Poston, Arizona, was made, I-am informed,
in the belief that special psychological and psychiatric maladjust-
ments had developed, or were likely to develop, under the peculiar
circumstances of this large-scale internment, that such psychic malad-
justments might be expected to assume mass, as well as individual,
manifestations, and that effective methods of preventing, minimizing,
or treating these maladjustments would be definitely in the interests
of the Government as well as of the internees themselves. Upon this
basis Dr. Leighton, a medical practitioner with special competence
in psychiatry, was assigned to carry out necessary examinations. He
found himself unable to secure essential information from individual
internees unless he was in a position to give them professional as-
surance that personal information so furnished would not become
public property but would be treated as his own personal property
and would be maintained in the same confidential status which gen-
erally attaches to a private physician's records of disclosures by his
patients. In order to meet this situation, Dr. Leighton was authorized,
by letter dated November 14, 1942, signed by Assistant Commissioner
William Zimmerman and approved by Assistant Secretary Oscar
L. Chapman, to enter into the following agreement with internees
examined and interviewed:

The information contained in the attached notes is furnished to the Socio-
logical Research ProjeIt, Poston, Arizona, on the understanding that except
for such scientific use as may be made of them by the said project the notes are
confidential and are to be held as the personal property of Dr. A. H. Leighton,
or of such scientific agency, selected by him, as may agree to maintain these
notes in a confidential status for scientific use only. Such notes shall at no
time be available to inspection for other than purely scientific purposes.

Pursuant to the foregoing understanding, individual data sheets
have, I understand, been kept confidential and maintained as the
private property of Dr. Leighton. At the same time, the general
reports and memoranda which embody and condense such data in
impersonal form have been handled as Government papers. Such
papers have been generally treated as confidential documents but not
as private or personal possessions.

2. Applicable Law

My conclusion that personal data sheets are, under a claim of
physician's privilege, exempt from inspection by a Congressional com-
mittee but that other documents utilizing such data are subject to
such inspection is based upon a consideration of four legal issues:
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(1) The existence of a Congressional power to require the production
of evidence; (2) the limitations of such Congressional power; (3)
the extent to'which Congress has exercised such power in this case,
and particularly whether such exercise is compatible with the asser-
tion of a physician's privilege; and (4) the scope of such physician's
privilege..

1. Congressional Power.> It is now firmly established that Con-
gress is constitutionally enaowed with power to compel production
of evidence relevant to its investigations into matters of legislative
concern. LicGrain v. Daugherty, 273 U. S. 135; Sinclair v. United
States, 279 U. S. 263; Townsend v. United States, 95 F. (2d) 352
(App. D. C.).

2. Limitations of Congressional Power. Inasmuch as the power
to compel production of such evidence is, on the one hand, not ex-
pressly granted by the Constitution and, on the other, a limitation
upon individual rights generally protected by law, this constitutional
power is held to extend no further than is reasonably necessary to the
exercise of the legislative function. "It is a limited power, and should
be kept within its proper bounds; and, when these are exceeded, a
jurisdictional question is presented which is cognizable in the courts."
(People v. Keeler, 99 N. Y. 463, 482, quoted'in McGrain v. Daugherty,
supra, at 166.) On this point the Supreme Court has said:

The contention is earnestly made on behalf of the'witness that this power
of inquiry, if sustained, may be abusively and oppressively exerted. If this
be so, it affords no ground for denying the power. The same contention
might be directed against the power to legislate, and of course would be un-
availing. We must assume, for present purposes, that neither house will be
disposed to exert the power beyond its proper bounds, or without due regard to
the rights of witnesses. But if, contrary to this assumption, controlling limita-
tions or restrictions are disregarded, the decisions in KlUbourn v. Thompson and
Mars hall v. Gordon point to admissiblelmeasures of relief. And it is a neces-
sary deduction from the decisions in Kitbourn v. Thompson and In re Chapman
that a witness rightfully may refuse to answer where the bounds of the power
are exceeded or the questions are not pertinent to the matter under inquiry.
[Macrain v. Daugherty, supra, at pp.- 175-176. To the same effect see Sinclair
v. United States, supra; KiZbourn v. Thompson, 103 U. S. 168; In re Chapman,
166 U. S. 661; Marshall v. Gordon, 243 U. S. 521.]

3. Exercise of Congressional Power. Within the constitutional
limits to which the opinions above cited point, it is for Congress to
decide how far its investigations shall respect the privileges, e.,g-
those of priest, lawyer, and physician, which are ordinarily respected
in courts of law. The House Resolution, however, which established
the Dies Committee on Un-American Activities (H. Res. 282, May
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26, 1938, 83 Cong. Rec. 7568) * is silent on the question of what privi-
leges, if any, may be claimed by witnesses before this committee. It
is therefore necessary to inquire into those considerations that may
be helpful in interpreting the silence of Congress on this point.

We must begin by recognizing that the reasons of policy justify-
ing the privileges of priests, doctors, and lawyers are as compelling
outside as inside the courtroom. The right of privacy is certainly
as much invaded by disclosure of confidential communications to a
Congressional committee as by disclosure to a court of law. Such
confidential communications as are privileged even in capital cases,
where knowledge of their contents might decide an issue of life or
death, are privileged not because they would be valueless in-a judicial
inquiry, but because it is thought that in the long run the violation
of certain professional confidences would do harm outweighing any
immediate advantages to be derived therefrom. As the Supreme
Court said in the Sinclair case-

It has always been recognized in this country, and it is well to remember,
that few if any of the rights of the people guarded by fundamental law are
of greater importance to their happiness and safety than the right to be exempt
from all unauthorized, arbitrary or unreasonable inquiries and disclosures
in respect of their personal and private affairs. [Supra, at p. 2923

And in the case of Interstate Comnmerce Co'mvtission. v. Brinson,
154 U. S. 447, the Court declared:

We do not overlook these constitutional limitations which, for the protection
of personal rights, must necessarily attend all investigations conducted under
the authority of Congress. Neither branch of the legislative department, still
less any merely administrative body, established by Congress, possesses, or can

* "Resolved, That the Speaker of the House of Representatives be, and he is hereby,
authorized to appoint a special committee to be composed of seven members for the pur-
pose of conducting an investigation of (1) the extent, character, and objects of un-
American propaganda activities in the United States, (2) the diffusion within the United
States of subversive and un-American propaganda that is instigated from foreign countries
or of a domestic origin and attacks the principle of the form of government as guar-
anteed by our Cohstitution, and (3) all other questions in relation thereto that would aid
Congress in any necessary remedial legislation.

"That said special committee, or any subcommittee thereof, is hereby authorized to
sit and act during the present Congress at such times and places within the United
States, whether or not the House is sitting, has recessed, or has adjourned, to hold such
hearings, to require the attendance of such witnesses and the production of such books,
papers, and documents, by subpoena or otherwise, and to take such testimony as it deems
necessary. Subpoenas shall be issued under the signature of the chairman and shall be
served by any person designated by him. The Chairman of the committee or any mem-
ber thereof may administer oaths to witnesses. Every person who, having been sum-
moned as a witness by authority of said committee, or any subcommittee thereof, will-
fully makes default, or who, having appeared, refuses to answer 'any question pertinent
to the investigation heretofore authorized, shall be held to the penalties provided by
section 102 of the Revised Statutes of the United States (U. S. C., title 2, sec. 192)."

Since the creation of this committee it has been' continued by resolutions which do
not alter the scope of its authority. See 84 Cong. Rec. 1128, 86 ibid. 605, 87 ibid. 899,
88 ibid. 2297, and 89 ibid. 809-810.
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be invested with, a general power of making inquiry into the private affairs of
the citizen. * * * We said in Boyd v. United States, 116 U. S. 616, 630,-
and it cannot be too often repeated,-that the principles that embody the
essence of constitutional liberty and security forbid all invasions on the part
of the Government and its employes of the sanctity of a man's home, and the
privacies of his life. [At p. 478]

Courts of law have liberally construed and faithfully respected
the limitations upon their own procedures which are established by
statutes, by rules of the common law, and by constitutional prin-
ciples, limitations which safeguard the right of privacy. Since the
underlying reasons for these limitations are as applicable to legis-
lative as to, judicial inquiries it is reasonable to assume that Congress,
unless it otherwise expressly provides, expects its investigating com-
mittees to accept the limitations that courts accept with respect to
the examination of persons entitled to assert such privileges. This
view is implicit in several opinions of the Supreme Court. In the
Daugherty case the Court said:

We must assume, for present purposes, that neither house will be disposed
to exert the power beyond its proper bounds, or without due regard to the
rights of witnesses. [At pp. 175-176]

A similar statement is found in the opinion of the Court in the
Sinclair case (supra, at pp. 291-292). Since there are no statutes
establishing rights of witnesses in Congressional inquiries, it can only
be concluded that the "rights of witnesses" to which the Court re-
ferred in the passage cited are the rights which witnesses may assert
in courts of law.

These considerations are reinforced by the suggestion of the Court,
per Holmes, J., that any attempt to delegate to a commission an un-
limited power of investigation would raise a serious constitutional
question: "Whether it [Congress] could delegate the power, if it
possesses it, we also leave untouched, beyond remarking that so un-
.qualified a delegation would present the constitutional difficulty in
most acute form. It is enough for us to -say that we find no attempt
to make such a delegation anywhere in the act." Harriman v. In-
terstate Commerce Comm., 211 U. S. 407.

Further support for these views as to Congressional intent is pro-
vided by the fact that-Congress itself has enacted a very modest and
limited statute to the effect that no witness before a Congressional
committee shall' be privileged to decline to testify or to produce
papers "upon the ground that his testimony to such fact or his pro-
duction of such paper may tend to disgrace him or otherwise render
him infamous." 2 U. S. C. sec. 193. In rejecting the assertion of a
spurious privilege, Congress implicitly recognized the existence of
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privileges in witnesses before committees and demonstrated the
recourse it might take if such privileges should ever seriously impede
Congressional investigation.

Decisions of State courts give general support to the views ex-
pressed in the Supreme Court opinions already quoted, and apply
these views specifically to the assertion of a physician's privilege.
In' Hirshfteld v. Henley, 228 N. Y. 346, 127 N. E. 22, the New York
Court of Appeals laid down the general rule-

Those who are made witnesses in virtue of those powers are entitled to all
the privileges and protection extended by the law to witnesses in judicial
proceedings, and the courts should and will be quick and firm in halting the
exercise of those powers for irrelevant, illegitimate, or oppressive examinations
or purposes.

This rule was applied in the recent case of New York City Council
v. Goldwater, 284 N. Y. 296, 31 N. E. (2d) 31, which held that a
physician's privilege could be invoked against an investigating com-
mittee appointed by the City Council of the City of New York, seek-
ing to subpoena hospital records containing confidential information
relating to- the condition of patients. The court declared, per Leh-
man, C. J.:

The statutory privilege was conferred upon a physician by 2 Revised Statutes
([1st ed. 1829] p. 406, sec. 73). This court has pointed out that the revisers
in their notes say: "Unless such conversations are privileged men will be
incidentally punished by being obliged to suffer the consequences of injuries
without relief from the medical art, and without conviction of any offense.
Besides, in such cases, during the struggle between legal duty on the one
hand, and professional honor on the other, the latter aided by a strong sense
of the injustice and inhumanity of the rule, will, in most cases, furnish a
temptation to the perversion or concealment of the truth, too strong for human
resistance.' People v. Austin, 199 N. Y. 446, at pages 451, 452, 93 N. E. 57,
at page 59. The Legislature which has conferred the privilege may, if It
chooses, limit its application. The courts may not do so.

The question of whether the privilege of a physician or a minister of religion'
may be asserted by a witness under a subpoena issued by a legislative com-
mittee or a person clothed with powers to hold investigations to compel the
attendance of witnesses has' never been directly presented to this court, but
we have said that: "Those who are made witnesses in virtue of those powers
are entitled to all the privileges and protection extended by the law to wit-
nesses in judicial proceedings." Matter of Hirshfield v. Henley, 228 N. Y. 346,
349, 127 N. E. 252. We now holdtthat the statutory privilege may be asserted
whenever the power of a court is invoked in manner authorized by the pro-
visions of article 33 of the Civil Practice Act to compel a witness to disclose
information which under other provisions of the same article he is forbidden
to disclose. Cf. Matter of Doyle, 257 N. Y. 244, 177 N. E. 489, 87 A. L. R. 418;
McMann v. Securities and Ehrchange Commission, 2 Cir., 87 F. 2d 377, 109
A. L. R. 1445.
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In view of these. authorities, I think it clear that CongLress, i
establishing the Dies Committee, did not intend to confer upon that
committee greater powers over witnesses than could be exercis6d by
courts of law, and that Dr. Leighton is therefore entitled to, clain
a physician's privilege with'respect to all matters which would b e

,plivileged in a law court.
.. h. ScOpe of Physician's Privilege. Assuming that a physician's

privilege has the sate status in a leoislativoinquiry as in a court of
law, there remains the task of outlining the purview of this privilege
ald its application to the facts. here under consideration..

It must be noted, in. the first place, that the physician's.privilege
is a statutory, rather than a commoll.la'w priviiege and, that the
statutes on this subject adopted by some 42 jurisdictions * vary sOpne-
what among themselves. The statutes-of Arizona, California, and the
District of Columbia on tis point are generally similar to those of
most otheP jurisdictions. 'i

'The Arizona Law provides: ,
A physician or surgeon can not be. examined, without the consent of his

patient, as to any communication made by his patient with reference to any
physical or supposed physical disease or. any knowlddge obtained by persoal
examination of such' patient: [Arizona Code of Civil Procedure 1939), 'sec.
23-103, par. 6.]

The California law provides:

Confidential communications. There are particular relations in. which it is
tpe policy of the law to encourage confidence and to preserve it inviolate; there7
fore, a person cannot be .examined as a witness in the following cases:

** 1 * - * * : * *

4. Physician and patient. A licensed physician or surgeon cannot, without
tle consent of his patient, be examined in a civil action, as to any information
acquired in attendiag the patient, which was neessary to enable him to pre-
scribe or act- for the, patient; . * [California Code of Civil Pirocedure,
section 18S1.1

The Act of Congress for the District of Columbia provides:
In the courts of the District of Columbia no physician or surgeon shall be

permitted, without the consent of the person afflicted, or bf his legal representa-
tive,: to disclose any information, confidential in its nature, which he shall have
acquired in attending a patient in a professional capacity and <which was
necessary to enable him to act in tat capacity,. whether such information shall

' wigmore lists the following jurisdictions: Alaska, Arizona, Arkansas, California,
Canal Zone, Colorado, District of Columbia, Georgia,' Hawaii, Idaho, Indiana, Iowa,
Kansas, Kentucky, Louisiana,, Maryland, Michigan,, Minnesota, Mississippi, Missouri,
Montana, Nebraska, Nevada, New Mexico, New York, North Carolina, North Dakota,
01io, Oklahoma, Oregon, Pennsylvania, Philippines, Puerto Rico, South Carolina, South
Dakota, Tennessee, Texas, Utab, Virgin Islands, Washington, Wiscofisin, wyoming..
(Evidence (1940 ed.) sec. 2380.)

692959-48-37:
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have been obtained from the patient or from his family or from the person
or persons in charge of him: Provided, That this section shall not apply to
evidence in criminal cases where the accused is charged with causing the
death of, or inflicting injuries upon a human being; and the disclosure shall
be required in the interests of public justice.; [District of Columbia Code,
1940, tit. 14, sec. 308.1

Since the situation presented for my consideration would appear
to be covered by each of the foregoing statutes and generally by the
legislation of a majority of the States of the Union, it is unnecessary
for. present purposes to determine whether the House Committee on
Un-American Activities is, in the absence of Congressional legisla-
tion on the point, bound, -like the Federal courts, to conform to the
law of the jurisdiction in which it sits, or whether it is bound gen-
erally, wherever it sits, by what may be considered a prevailing rule
of evidence in the United States.

Typically, the privilege in question is' subject to waiver by the
atient rather than by the physician. Where the privilege has not

been waived, it protects data of the general character which I under-
stand to be involved in Dr. Leighton's personal data sheets, but not
the generalized information contained in his reports and general
studies. The, decision as to whether any particular item of informa-
tion falls within the statutory rules above cited should be made, in
the first instance, by Dr. Leighton, in view of his complete familiarity
with the facts of the cse. I shall, of course, be glad to offer further'

aspecific advice, supplementing the foregoing general expressions, as
to the extent to which any specific data- for which request has been
made may fall within the protective scope of the physician's privilege.

USE FOR DOMESTIC PURPOSES OF RIGHT-OF-WAY RESERVED
UNDER THE ACT OF AUGUST 30, 1890, FOR THE -CARRIAGE OF
WATER THROUGH PIPE LINES

Opinion, August 9, 1943

STATUTORY CONSTRUCTION-RIGHT-OF-WAY FOR DTcdIES AND CANAIs-AUTHOw"
ITv TO CONVEY WATER FOR DOAVESTIC USE.

A right-of-way under section 1 of the act of August 30,.1890 (26 Stat. 391,
43 U. S. C. sec. 945), is not limited in its use to the transportation of
water for irrigation purposes but may be used to carry water for domestic
purposes.

WORDS AND PHRASES.

The term "canals" as used in the act includes pipe lines used to transport
water.
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COHEN, Acting Solicitor:-
At the request of the Acting Director of the National Park Service

you have asked my opinion with respect to whether rights-of-way
reserved under the proviso to section I of the Sundry Civil Appropria-
tions Act of August 30, 1890 (26 Stat. 391, 43 U. S. C. see. 945), are
available to the National Park Service for the conveyance of water
to be used primarily for domestic purposes at campgrounds, hotels
and administrative units of parks or monuments, and if so, whether
the construction of a pipe line in lieu of a ditch or canal is authorized.

I am of the opinion that such rights-of-way may be utilized for the
purpose and in the manner stated.

The proviso reads as follows:
* * * in all .patents for lands hereafter taken up under any of the land
laws of the United States or on entries or claims validated by this act west
of the one hundredth meridian, it shall:be expressed that there is reserved from
the lands in said patent. described, a right-of-way thereon for ditches or canals
constructed by the authority of the United States.

Assuming as I do, that the means for the conveyance of water to
which the National Park Service refers would be "constructed by the
authority of the United States," a literal reading of the proviso would
lead to the conclusion that rights-of-way for water ditches or canals
for domestic purposes within the park system- would be reserved.
The words of- the proviso, "a right of way thereon for ditches or
canals," are general and unlimited; there is no requirement that the
canal or ditch be used for any particular purpose.

Congress in previous legislation had recognized the importance of
water as a factor in the development of the arid' West and in recog-
nizing the right of miners and others to convey water across Public
lands it gave no preference to any particular use. Act of July 26,
1866 (14 Stat. 253, 43 U. S.,C. see. 661). And in acts passed subse-
quent to 1890 granting rights-of way for the carriage of water it has
recognized all uses. Act of March 3, 1891, as amended by the act
of May 11, 1898 (30,Stat. 404, 43 U. S. C. sec. 956), act of February
.15, 1901 (31 Stat. 790, 43 U. S. C. sec. 959), and act of February 1,
1905 (33 Stat. 628, 16 U. S. C. sec. 524).

The related context of the appropriation act of which the proviso
is a part, and the legislative history, contain nothing that would
require a construction limiting the application of the proviso to
ditches and canals' constructed for irrigation purpioses. It is attached
to an' appropriation for topographic surveys with a direction that
one-half of the sumprovided shall be used west of the 100th meridian.
The previous Sundry Civil Act of October 2, 1888 (25 Stat. 526), had 
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reserved public lands suitable for reservoirs, -canals and ditches for
irrigation purposes and this proviso was repealed by the 1890 act
except as to reservoir sites already' selected. But although provision
was then made for the selection' of other reserVoir sites for irrigation
purposes the proviso relating to cahals' and ditches contained no such
limitation. In' view' of the close relationship'between the proviso
and the 'repeal of the' ieservation clause of the 1888 act and in view
of the -general policy of Cohgress with respect to the conveyance of
water for beneficial uses the omission of the restriction in the righit-
of-way proviso is significant.' So too is the acthat'the repeal of the
prior legislation was itself efected solely for the purpose of removing
restrictions upon the orderly settlement and'development of the arid
lands.

It is, and in 1890 was, commonly known that in many areas within
- the arid regions water must-be transported for domestic and other

purposes besides irrigation, that horses and cattle are necessary
adjuncts of most farming communities, and that market centers 6rdi-
narily follow the development of agriculture in frontier regions. In
the absence of express language of limitatioh' or language compelling
an implied limitation, we should not assuie that'Congress intended
to provide exclusively for the carriage of water -for irrigation and
thus to impose an additional burden upon the Very communities which
it hoped that this legislation would result in establishing.-

-Subsequent legislation also 'is indicative of a broader purpose. The
act of April 16, 1906 (34 Stat. 116, 43 U. S. C. sec. 561), provides for
reclamation town sites and authorizes the use of water from irrigation
projects by any towns established pursuant to that act. In addition,
the act of February 25, 1920i(41 Stat. 451,'43'U. S. C."sec. 521),
authorizes the use of such water broadly "for other purposes than
irrigation." These, being general acts, would apply to waters con'
veyed over rights-of-way reserved under authority' of the proviso.
Thus they -amount: to a legislative construction of the proviso.

Administrative and other practice since' the enactment of the pro-
viso is not adVerse to the conclusion I have reached ';The Bureau of
Reclamation sells water from irrigation pro ects for domestic use by
civilians and by army camps, for factories, and for the use of towns.
The statute has been used for water power purposes and for other
purposes as well. Irrigation systems in the West'serve quite generally
to supply water to animals as well as plants, and to humans as-well
as animals.
''The proviso has been judiciafly construed in relation to its purpose
o nly 'in-'cases directly inv6lving irrigation. Ide'et dl. v. United
States, 263 U. S. 497, 5Oi'; United States: v. Van BoMn, 197 Fed. 611,
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615,; United States ex rel. Southlen Paci/lo Railroad Co~mpany V.
L ane, 46 App. D. C. 74; 80; Dopps. v. Alderman, 1j21 P. (2d) 388, 391.
These cases hold that the proviso covers ditches and canals for irri-
gation purposes, but they do not involve the question whether the
proviso is liiited to, those purposes. They are not, accordingly, in-
consistent with the view that the proviso embraces ditchds and canals
for ' domestic puivposes. Nor is an OpiiOn of the Comptroller General.
of May 31, :938,17 Coinp. Gen. 1036,; 1038, inconsistent witlh that
view. It was there held that paynenttould not be made for a right- i
of-way for an irrigation canal on 1the inteirnational boundary line
between the tnited States and Mexico because the right.of-way. for
such purpose had been reserved to the United States by the- proviso
but that this was not true as to areas,adjacent to theeanal which were
acquired and used as sites for levees to control floods. Obviously, the
provis6 does not -include rights-of -,way for structures other than
ditches and canals. Its object is the conveyance of water for bene-
ficial use- and not the protection of land from inundation.

It also seems clear that a pipe line inay be used instead of a ditch to
convey the water over a reserved right-of-way. The term "canal" is
broadly definled asan artificial watercourse," which dfinition also
applies to pipe lines. See Fraser Sources I tion and Power Co.,
43 L. D. io.

You are advised accordingly that a right-of-way reserved by the
act of August 30, 18900 (26' Stat. 391, 43 U. S. C. sec. 945), may. be
ased to convey water through a. pipe line for domestic purpoes in
national parks and monuments.

Approved:
OscAR L. CHAPMAN,

Assistant Sedretdry.

AUTHORITY Of FIELD EXAMINERS '01F GENERAL LAND OFFICE
TO ADMINISTER OATHS

: 0ini- -Opinion, Augst o, 1943

OATHES-BRANCH OF FIELD EXAMINATION orF GNERAL LAND OFFICE-ACT OF OCTO-
BER 14, 1940-ATHoRITY TO EXECUTE JIUATS.

Field examiners of the Branch of Field. Examination in the General Land
Office are authorized by the act of October 14, 1940 (54 Stat. 1175, 5
U. . C. sec. 498), to administer oaths in the performance of their official
duties. Departmental Order No. 1639 of January 17, 1942, reallocating
' finctions of the.Division of Investigations to the Branch of Field Exam-
ination in the General Land. Offiee carried with it. the authority to admin-
ister.oaths under the act of October 14, 1940..
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The act of October 14, 1940, grants authority to administer oaths "when-
ever: necessary in the performance of * * * official duties." Since
these duties are investigatory in nature, the authority to administer oaths
is incidental to the investigatory function and therefore the act of October
14, 1940, confers no authority to execute jurats attached to applications
for public lands.

Co: EN Acting Solicitor:
My opinion has been requested as to whether field examiners ±

the Branch of Field Examination in the General Land Office are
authorized to administer oaths and take affirmations, affidavits r
depositions whenever necessary in the performance of their'official
duties under authority of the act of October 14, 1940, and whether.,
if this question is answered in the affirmative, such examiners are
authorized to execute jurats to applications for public lands for
applicants.:

It is my opinion that the first question should be answered in the
affirmative; the second; in. the negative.

1. The history of the General Land Office shows that from its be-,
ginning it has been charged with the duty to discover and to assist
in punishing fraud and attempted fraud against the Government
arising out of the administration of the laws relating to the public
lands. For years, the General Land Office appropriations included
a fund designated for the following purposes:

Depredations on public timber, protecting public lands, and settlement of
claims for swamp land ad swamrp-land indemnity : For protecting timber on
the public lands, and for the more efficient execution of the law and rules
relating to the cutting thereof; protecting public lands from illegal and fraudu
lent entry or appropriation, adjusting claims for swamp lands and indemnity
for swamp lands * * *

To.accomplish these purposes the General Land Office employed
agents to make investigations in the field. At times, such agents
constituted a field service of the General Land Office and at other
times they were included in a general investigating service for the
entire Department of the Interior.

The last of a number of consolidations of the field service 'of the
General Land Office into a unified departmental investigating
service was effected by a departmental order of April 27, 1933 (Order
No. 621), which provided that the field service of the General Land
Office and the investigating forces in other divisions and bureaus of
the Department should be consolidated into a Division of Investiga-
tions and the employees in those positions,'to be-known thereafter as

o special agents, should be detailed to the Office of the Secretary. The
- result of such action was the centralization of the investigating
functions of the Department in an agency established and entrusted
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with the performance of a particular function by the Secretary pur-
suant to his authority to prescribe regulations for the distribution
and performance of the business of the Department (Rev. Stat. sec.
161, 5 U. S. C. sec. 22).

'During the years 1934 to 1941, inclusive, each enactment of
Congress appropriating money for the Department of the Interior
contained an appropriation,' carried under the head of Division of
Investigations, which was designated-.- 

For investigating official matters under the control of the Department of
the Interior; for protecting timber on the public lands, and for the more
*efficient execution of the law and rules relating to the cutting thereof; for
protecting public lands from illegal and fraudulent entry or appropriation;
for adjusting, claims for swamp lands and indemnity for swamp lands; and.
for traveling and other expenses * *

Until 1940, these investigating agents had only such authority to
administer oaths as was conferred upon them by the general act
of March 2, 1901 (31 Stat. 951, 5 U. S. C. sec. 93), which authorized
any officer or clerk of any department detailed to investigate frauds
or attempts to defraud the Government or irregularity or misconduct'
of- an officer or agent of the United States, to administer oaths to
witnesses attending - to testify or depose in the course of such
investigation.

Many investigations made by. agents of the Department do not
involve fraud. For this reason the act of October 14, 1940 (54 Stat.
1175, 5 U. S. C. sec. 498), was enacted. It provides:

That special agents and such other employees of the Division of Investiga-
tions, Department of the Interior of the: United States, as are designated by
the Secretary of the Interior for that purpose, are authorized and empowered
to administer to or take from any person an oath, affirmation, affidavit, or
deposition whenever necessary in the performance of their official duties. Any
such oath, affirmation, affidavit, or deposition administered or taken by or
before a special agent or such other employee of the Division of Investigations,
Department of the Interior, designated by the Secretary of the Interior, when
certified under his hand, shall have like force and effect as if administered or
taken before an officer having a seal.

On January it 1942, by Departmental Order No. 1639 the'Secre-
tary of the Interior divided the functions of the Division of Investi-
gations and reallocated them to the Branch of Field Examination
in the General Land Office, which was directed to conduct the field
examinations of that office and of such other agencies as might be
best served by such organization, and the staff of Field Representa-
tives, attached directly to the Office of the Secretary, which was
directed to make over-all studies and perform such field examining
work as the Secretary should direct, The order further directed
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that the staffs of 'these organizational units, office space, official
papers, files and equipment should be fsupplied by the Division of
Investigations under directions to be made thereafter.

Pursuant to the Secretary's order of January 17 1942 the First
Assistant Secretary detailed the employees of the Division of In-
vestigations to the Staff of Field Representatives of the Secretary's
Office, thef Branch of Field Examination in the; General Land Office
and the Classification Division of the Secretary's Office for a periqd
not to extend beyond the period covered by existing appropriations,
or June 30, 1942. After that date; pernanent transfers of personnel
were made to these and other agencies of the Department.

In the act of July 2, 1942, which; made appropriations 'for the
Department of the Interior for the fiscal year ending June 30,- 1943,
there was no mention of the Division of Investigations but provi- i
sions for the General Land Office included an appropriation for the
Branch, of Field Examination7 which was designated-

For salaries and expenses of field examinations, classification of lanlds, ad
investigations required. in the administration and- execution of the public land
laws, and' the protection of the public lands and their resources from tres-
pass * ** [56 Stat. 506, 511]

It is. apparent, ther6fore, that the functions of the Division of
Investigations were continued in the Branch- of Field Examination
and the staff-of Field Representatives under the Secretary's direction.
Thereafter Congress recognized the Branch of Field Examination i
the General Land Office and: empowered it to perfornm a portion of
the functions previously performed by the Division of Investigations,
by means-of an appropriation of funds designated for that purpose.-

It is 'recognized. that a department head may renane' an' agency
of his department thereby discarding a name previpusly 'etployed
by Congress to designate that agency (24 Op. Atty. Gen. 297), but
that he cannot transfer to another agency authority granted by
Congress to a particular agency (30 Op. Atty. Gen. 199; 29 Op.
Atty. Gen. 247; 27 'Op. Atty. Gen 542), unless, of course, the statu-
tory grant of authority is broad nough to include such agency..
Whether the grant of authority to administer oaths conferred upon
the Division of Investigations by the act of October 14, 1940, is
sufficiently broad in its scope to include the Branch of- Field Exami-
nation iust be determined by a consideration of te lanoiage of
that act, the circumstances- of its enactment and the relation of'the
Branch of Field Examination to the )ivision of Investigations.

The language of the act specifies agents of a division of the De-
partment of the Interior designated-by nai, b ut tiere i nothing
in 'the act or its legislative history which indicates that there' was
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any intent actually to restrict the authority conferred to the desig-
nited agency. The purpose of the act was to implement the authority
of persons engaged in the investigating work of the Department to
t he end that this function might be more effectively performed. It
happened that at that time this function was being performed by
the special' agents of the Division of Investigations pursuant to de-
partmental order and* circumstances indicate that it was for this
reason that the recipients of the authority to administer oaths were,
0so designated.

The letter of the Acting Secretary of the' Interior recommending
passage of the bill (II. Rept. 2570, 76thi Cong., 3d sess., and S. Rept.
851, 76th Cong., lst sess.), stated specifically:

The duties of, the special agents include the investigation and taking of
testimony relating to the protection of the public domain,, as well as pre-
venting frauds against the Government on the part of persons having dealings
with the various bureaus and offices of the Department. It is necessary,
therefore, that interviews be had with persons who possess knowledge con-
cerning the issues involved, and it is believed that the evidence obtained from
them would be, of greater- value. if taken under oath. At, times the special
agents hold hearings on, contested homestead entries and should be authorized
to administer oaths to witnesses who appear before them.

This is clearly a request for authority to administer oaths com-
mensurate with the investigating authority of Department em-
ployees,-engaged in. the function of making investigations.

In the House debate on the question of acceptance of the con-
ference committee report which restored the bill to its original form
after a House amendment had struck out the provision giving the
Secretary authority to designate other employees in addition to
special agents, proponents of the bill pointed out by specific reference
to field investigations relating to public lands that it was intended'

* to enable employees 'of the Department who conduct investigations
to reduce the evidence obtained in the course of such investigations
to sworn statements (Cong. Rec., vol. 86, pt. 12, p. 13338). This
indicates 'that Congress intended that the authority conferred by
the act of October 14, 1940, should be an incident of the authority
pertaining to the performance of the basic function of investigation
'- 'and should be exercised by the agency performing the function'
rather than that it should be limited to the particular agency then
performing that function.

'The appropriation act of July 2, 1942, which provided funds for
salaries and expenses of the Bran'ch of Field Examination, spe-
cifically ratified the action' of the Secretary in assigning to that
agency the duty of making investigations required in the administra-
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tion of the public land laws and the protection of the public lands
and their resources. This activity comprises the greater portion of
the investigating function which was implemented by the act of
October 14, 1940. The changes effected.by the departmental order:
of January17, 1942, were changes of designation and redistribution
of duties only, with no interruption of the function which Congress
intended to implement by conferring authority to administer oaths.
It follows, that the authority to administer .oaths is appendant to
the exercise of the investigating function now performed by the
field examiners of the Branch of Field Examination. A

-I conclude, therefore, that the field examiners of the Branch of
Field Examination in the General Land Office possess authority to
administer oaths, in the performance of their official. duties under the
act of October 14, 1940.

*2. The act of October 14, 1940, grants authority to administer oaths
"henever necessary in the. performance of their official duties."
Since these duties are investigatory in nature it is apparent that the
authority to achninister oaths is incidental to the investigatory func-
tion and finds'its usual mode of expression in the taking of testimony.
in the form of an affidavit or deposition. As heretofore pointed out,
the enactment of* October 14, 1940, was' intended to permnit such tes-
timony to be taken under oath. A jurat-attached to an application
for public lands indicates the time and the person before whom the
application was sworn to, but does not purport to contain the-results
of an investigation conducted by a field examiner.. It can hardly be
supposed, therefore, that the act of October 14, 1940, confers author-
ity to execute jurats attached to applications for public lands.

Further, by the ena-ctment of laws designating the officials before
whom proofs, affidavits and other oaths required to be made under the

-laws relating to 'private acquisition of public lands shall be made,'
Congress has, evidenced its, intent that the authority to administer
oaths in such instances shall be limited to the officials specifically
'designated by law and not extended by implication or construction to
anyone who: may conveniently do so.

It is my opinion, therefore. that the authority of the Branch of.
Field Examination to administer oaths u der the act of October 14,

1 Act of June 12, 1840 (Rev. Stat. sec. 2246, 43 V. S. C. sec. 75), act of May 17, 1926
(44 Stat. 558, 43 U. S. C. sec. 75a), act of September 4, 1841 -(Rev. Stat, sec. 2262),
act of September 16, 1850 (Rev. Stat. sec. 1778, 5 U. S. C. sec. 92), act of July 3, 1926
(44 Stat, 830, 5 U. S. C. sec. 92a), act of March 21, 1864 (Rev. Stat. sec. 2294, 43
U. S. C. sec. 254), act of May 10, 1872 (Rev. Stat. sec.'2335, 30 U. S. C. sec. 40), act of
June 3, 1878 (20 Stat. 89, 4311. 5. C. sec.312).. ' ' '
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1940, does not extend to execution of a jurat attached to an appli-
cation-for public lands.,

Approved:
OScAR L. CHAPMAN,

Assistant Secretary.

DELEGATION BY THE SECRETARY OF THE, INTERIOR IN THE
FIELD OF INDIAN AFFAIRS

Qp:-ni o, August 26, 1943 -

DELEGATION OF; ADMINISTRATIVE POWER-DELEGATIONS BY SECRETARY OF THE

INTERIOR TO HEADS OF BUREAUS.

The Secretary, as the head of the Department of the Interior, has the

general power of delegating those functions that fall within the: province

of the various bureaus of the Department to the respective heads of such
bureaus, even though the discharge of such functions involves the exercise
of judgment or discretion. This power is derived not only from" section

161 of the Revised Statutes but also from the multifarious character of

the duties of the Secretary, and the relationship between the Secretary

and the heads of the bureaus. The vesting of a power in the "Secretary"
rather than the "Department" of the Interior is usually not significant
since these terms are as a rule used interchangeably in legislation and

legislative debate.

DELEGATION OF ADMINISTRATIVE POWER- INDIAN LANDS - SALE OF ALLOTTED

LANDS AND INHERITED INTERESTS IN ALLOTTED LANDS.

The Secretary of the Interior may, subject to existing rules and regulations

and the decisions and practices of the Department, delegate to the Com-
missioner of Indian Affairs his powers in connection with the alienation

of Indian lands. Undue weight should not be given to variations of
phraseology in the relevant statutes since the administration of Indian
property should be considered as a single activity dominated by common
conceptions of policy in particular phases of its history. The debates con-

cerning the relevant legislation and the size of the subsequent appropria-
tions to carry it out reveal a full awareness on the part of Congress that

the real decisions as to the alienation of Indian property were made in the
Indian Office, and that they were departmental rather than personal.

Although some of the early statutes require the Secretary's "approval,"

such a provision should be regarded only as equivalent to the requirement

that the action to be taken should be left to the Secretary's discretion,-
a form of provision which does not in itself prevent delegation by the head

of a department. Although the act of March 1, 1907 (34 Stat. 1015, 1018,

25 U. S. C.. sec. 405), and section 1 of the act of May 29; 1908 (35 Stat.

444, 25 U. S. C. sec. 404), entrust the management of the proceeds derived

from any disposition to the Commissioner of Indian Affairs, it would be

misleading to imply a presumption against delegation of a function en-

trusted to the Secretary merely because another has been entrusted to

: f 'S - '
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the Commissioner, especially since the separate allocation of each of the
functions does not prevent the Secretary from exercising both, and its
only practical effect is to enable the Commissioner to act- without awaiting
instructions from the Secretary. It is significant that section 1 of the
final act of June 25, 1910 (36 Stat. 855, 25 U. S. C. sec. 372), contains
the provision: "-All sales of lands allotted to--Indians authorized by any
other Act shall be made under such rules and regulations and upon such
terms as the Secretary of the Interior may prescribe,"--a form of provision
which clearly supports a power of delegation. While the alienation of
restricted land is a matter of more than routine importance, and the Indian
is a ward of the United States, these considerations go only to the policy of
delegation. If regarded as decisive in determining the: legal power to
delegate, they would prevent any delegation in the field of Indian affairs.

DELEGATION OF ADMINiSTRATIVE POwER-INDIAN LANDS -DETERMINATION OF
HEIRSHIP AND APPRovAL OF WILLS.

,Under sections 1 and 2 of the act of June 25, 1910 (36 Stat. 855, 856, 25
U. S. C. secs. 372 and 373), and. the act of December 24, 1942 (56 Stat.
1080), the Secretary of the Interior may, subject top appeal to. himself,
delegate to the Commissioner of Indian Affairs power to determine heirs
and approve wills, under applicable regulations, which prescribe the- gov-
erning factors and the procedure in. minute detail. While, this function
of the Secretary is quasi-judicial, it has little or no discretionary,,aspect.
The original requirement of section 2 of the act of June 25, 1910, that
wills must be approved by the Commissioner of Indian Affairs, as well
as by the Secretary of the Interior, was repealed by the. act of February
14, 1913 (37 Stat.. 678, 25 U. S. C. sec. 373), and the repeal must be regarded
as deliberate. Moreover, the motive originally may have been not so
much to secure the personal; approval of both the Commissioner and the
Secretary, but to save the time of the latter by permitting the former to
disapprove the will, so that, no further. action by the Secretary would be
necessary.

DELEGATION OF ADMINISTRATIVE POWER-INDIAN LANDS-ADVANCE AUTHORIZA-
TIONS FOR THE SALE OF RESTRICTED INDIAN LANDS PLEDGED TO TRIBES AS
SEcuRrr FoE LOANS MADE TO INDIAN CHARTERED CORPORATIONS.

The Secretary of the Interior may delegate to the Commissioner of Indian
Affairs authority to approve advance authorizations for the sale- of re-
stricted lands pledged to tribes as security for loans made to Indian char-
teted corporations. While it is true that the execution of the 'form
which cannot be revoked by the Indian debtor, creates in effect an encum-
brance on restricted land, it is in favor of the United States against whom
the restrictions do not- run and in any event the ultimate approval of
the conveyance would constitute necessarily an approval of a prior encum-
brance. The delegation could, therefore, be made even if the approval of
the conveyance were not delegable. -

DELEGATION OF ADMINISTRATIVE POWER-INDIAN LANDS-APPROVAL OF REcEnT
AND RELEASE AGREEMENTS" SETTLING LAiMs OF DAMAGE TO ALLOTTED LANDS
OF THE FIvE CIVILIZED TRIBES.

The Secretary of the Interior may delegate to the Commissioner of Indian
Affairs authority to approve "Receipt and Release Agreements" settling
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claims of damage to allotted lands of the Five Civilized Tribes. What-
ever the precise nature of these agreements, they are contracts affecting
restricted land which are subject to approval by the Secretary under the
terms of the statutes governing the lands of the Five Civilized Tribes.
Since the Secretary may delegate authority to remove restrictions, he may
obviously also delegate the authority to approve an agreement which may
not amount. to a transfer of an interest in the restricted lands. No sub-
stantial risk of litigation would moreover be involved in such delegation.

DELEGATION OF ADfINIsTSRATIvE POWER - INDIANs - AUTHORIZATION FOa THE
EXPENDITURE OF TRIBAL INDUSTRIAL AssIsTANcE FUNDS FOR TRIBAL :N-
TERPRISES.

The Secretary of the Interior. may delegate to the 'Commissioner of Indian
Affairs authorization for the- expenditure of tribal industrial assistance
funds for tribal enterprises. Such delegation has in fact already been
made under the terms of the amendments to Part 29 of the Credit Regu-
lations approved 'on July 2, 1943. The delegation may be made because
the applicable legislation does not require approval by the Secretary; it
required only that the regulations shall be Secretarially prescribed:

DELEGATION OF ADMINISTRATIVE POWER- INDIANS- CONTRACTS PURSUANT TO
JOHNSON-O'MALLEY AcT OF APRIL 16 1934, AS AfENDED (25 U. S. C. sees.
452-455).

The Secretary of the Interior may delegate to the Commissioner of Indian
Affairs authority, to make contracts pursuant to the Johnson-O'Malley 'Act.
The fact that the making of the contract involved discretionary elements
does not prevent delegation, especially since the Secretary of the Interior
is given wide rule-making authority under the statute.

DXEEGATION OF ADMINISTRATIVE POWER-INDIAN AFFAIRS-TRAVEL OBDERS.

'The Secretary of the Interior may delegate to the Commissioner of, Indian
Affairs the approval of authorizations for travel which under the existing
orders of the Secretary require his approval. The reason for this con-
elusion is the ame as that stated in Solicitor's memorandum M. 33180 of
June 14, 1943,. which held that such a delegation could be made because
the Standardized0 Government Travel Regulations permitted delegation,
and such delegation could be made by the Secretary to the head of a
bureau in conformity with the legislation 'governing the relationship of
the Secretary to the bureau.

DELEGATION OF ADMINISTRATIVE POWER-INDIAN AFFAIRs-REQuEsTs FOR DELE-
GATION REQUIRING FURTHER CLARIFICATION.

Because the requests for further delegation are not clear, no final opinion
is -expressed concerning (1) orrespondence involving trespass, grazing
privileges, hunting and fishing rights; (2) leases and permits on tribal
lands except where tribal constitutions or statutes require departmental
approval; (3) approvals and denials of extensions of time within which
timber must be removed, and timber sales and contracts for the cutting
and delivery of logs on the Mvenominee Reservation; and (4) claims for
enrollment rights in Indian tribes.,
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GARDNER, Solicitor:
This is-to advise you [Assistant Secretary] concerning the legal

power of the Secretary to delegate certain functions now exercised
by you to the Commissioner of Indian Affairs. The consideration of
the legality of delegating most of these functions was deferred at the
time Order 121 of August 10, 1942 was signed. Since then other
functions have been added to the original request. The principal ques-
tions of delegation are to be answered in relation. to (a) the sale of
Indian allotted and inherited lands, and (b) the determination of
heirship and the approval of wills in the probate of Indian estates.
A considerable number of other functions are, however, also involved.

1. THE SECRETARY'S GENERAL POWER OF DELEGATION

As: I have already had occasion to inform you or the Under Secre-
tary in a number of other memoranda dealing with problems of dele-
gation,' the Secretary of the Interior, as the head of one of the
departments of the Federal Government, has a wide discretion in
ordering its affairs, and in the exercise of this discretion, he may
ordinarily delegate those functions that fall within the province of
the various bureaus of his Department to the respective heads of such
bureaus. While I have already discussed at some length the general
considerations applicable to delegations by the Secretary to bureau
heads, I think I should take advantage of this occasion to elaborate
and clarify my views, especially since the problem presents somewhat
greater difficulties in the field of Indian affairs.

The Secretary's power to delegate his functions to the heads of the
bureaus has a variety of sources. A general power to delegate func-
tions which by their verynature can be performed by subordinates is
conferred by section 16t of the Revised Statutes (now 5 U. S. C.
sec. 22) providing that "the head of each department is authorized
to prescribe regulations, not inconsistent with law, for the government
of his department, the conduct of its officers and clerks, the distri-
bution and performance of its business * * The general power
to, delegate under this provision has been recognized by the courts.2

'Memorandum, of October 26, 1942, as upplemented by the memorandum of April 17,
1943, dealing with delegations to the Commissioner of the General Land Office; memo-
randum of June 14, 1943 (M. 33180), dealing with the delegation to the Director of the
Bureau of Mines of authority to approve certain types of travel orders; the memo-
randum of June 18, 1943 (. 33184), dealing with the delegation to the Director of the
Geological Survey of certain functions relating to over-all management and fiscal admin-
istration in the Department; and the memorandum of August 16, 1943, dealing with the
delegation of certain functions to the Director of Grazing.

: Norris v. Unitedo States, 257 U. S. 77, 81; The John Shillito Co. v. McClang, 51 Fed.,
868, 871 (C. C. A. 6, 1892) ; Lew, Shee v. Nagle, 22 F. -(2d) 107, 109 (C. . A. 9, 1927).
It is true that the delegations in these cases were to assistant secretaries to whom the
;Secretaries had specific power-to delegate under the statutes creating the offices of the
assistants, but the fact that the courts also relied on section 161 of the Revised Statutes
demonstrates the importance attributed by them to the general power.
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It has been most recently reaffirmed in Cudahy Packing Go. v. :Hol-
land, 315 U. S. 357, 366. There the Court refused to permit the ad-

ministrator of the Fair Labor Standards Act to delegate his subpoena

power, partly because the Court regarded it as oppressive and easily

susceptible to abuse, and partly because the Court read the legisla-

tive history of the act as evidencing an intention on tle part of

Cqngress not to permit 'delegation. Chief Justice Stone, however,
implied with reasonable clarity that the result would have been dif-

ferent if Congress, instead of entrusting the powers under the Fair

Labor Standards Act to an independent administrator, had "com-

mitted the administration of the act to the Secretary of Labor" who
would have had authority under section 161.

The nature of the office of: the official to whom a power is to be

delegated is also important. The broad authorization contained in

section 161 of the Revised Statutes is reinforced by the statutory
provision of section 441 of the Revised Statutes as aimended (now

5 U. S. C. sec. 485) which charges the Secretary of the-Interior with

"the supervision of public business" relating to a considerable variety

of subjects, and the further statutory provisions 3 relating to the ap-

pointment of the heads of the bureaus, offices and divisions which
together make up the Department of the Interior. So far as concerns
the administration of Indian affairs, section 463 of the Revised Stat-

utes (now 25 U. S. C. sec. 2) provides that "The Commissioner of
Indian Affairs shall,, under the direction of the Secretary of the In-

terior, and agreeably to such regulations as the President may pre-

scribe,4 have the management of all Indian affairs and of ail matters
arising out of Indian relations." These provisions, when read to-
gether, establish a departmental rather than a personal framework

within which the Secretary discharges his duties. From the general
framework of section 161 of the Revised Statutes, authorizing broadly

the delegation of the Secretary's duties, and section 463, authorizing;
with equal breadth the management of all Indian affairs by the Comb
missioner, arises a very strong presumption that Indian matters com-
mitted to the Secretary may be: delegated to the Commissioner.5

While section 463 of the Revised Statutes refers in express terms

to a power in the Secretary of "direction" rather than delegation, the

a See statutes cited in footnote to 5 U. S. C. sec. 485.
' The regulation of Indian Affairs by the President has become virtually obsolete so

that they are now managed by the Commissioner of Indian Affairs under the direction

of the secretary of the Interior.
See United States v. Birdsall,! 233 U. S. 223, .232; United. States en rel. West v.

lEtchcockc, 205 U. S. 80, 85, and Rainbow v. Young, 161 Fed. 835, 838 (C. C. A. 8, 1908),

commenting on the general jurisdiction of the commissioner of Indian Affairs in Indian
,matters,
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existence of a power of delegation to a bureau head cannot be doubted.
It arises from the very relationship between the Secretary and the
heads of his bureaus. The head of a department would not have been
provided with these assistants unless it had been contemplated that
'he should take advantage of their services. An examination of title
25 of the United States Code, dealing with Indian matters will show
that in the course of Indian legislation there have been relatively few
functions which have been directly vested in the Commissioner of
Indian Affairs alone 6 but his participation in Indian administration
has nevertheless been large. The heads of the bureaus were originally
the key figures in Federal administration, and-their independence in
the decentralized Federal administration was such tlat the extent of
the supervision which might be exercised over them by the heads of
the departments long remained in doubt.8 The heads of the bureaus
generally antedated the assistant secretaries; and the head of a de-
partment therefore had no choice but to rely upon them in getting

- done- the work of his department.9 When provision was later made
for assistant secretaries, it was surely not intended that these addi--
tional aides should replace the older ones..

It' is true that the great majority of statutes governing the fLnc-
tions of the Department of the Interior vest power in the "Secretary
of the Interior" rather than in particular, Commissioners. But this
statutory form of reference does not in itself demonstrate that the
Secretary must personally exercise the power. The Attorney General
has recognized that "Secretary" and "Department" are usually equiv-
alent expressions (39 Op. Atty. Gen. 541, 542) and they have been
employed interchangeably not only in common parlance but in legis-
lative debate. While a reference to "departmental'" action obtiously
implies that it is impersonal a reference to "Secretarial" action, does
not in itself necessarily imply that it must be personal., Administra-
.tive action, in contrast to judicial action, is normally impersonal. The

G See sections 3, 5- 7, 8, 12, 127, 261, 262, 274, 279, 285, 286, 288, 289, 292, 405.
7 See A. W. Macfahon, "Selection and Tenure of Bureau Chiefs in the National Admin-

istration of the United States," in American Political- Science Review, vol. XX (1926),
p. 548 et seq., and P. J. Goodnow, The Principles of the Administrative law of the
United ates (1905), pp. 136-137, 141-143, 375-376.:

iThe course of centralized control may be traced through such cases as Elliott v.
Swartzout, 10 Pet. 1.37; Butterworth v. Hoe, 112 U. S. 50; Merritt v. Calneron, 137
U. S. 542, and Knight . United States Land Association, 142 U. S. 161. In the Merritt
case, it was finally settled that .the power of supervision by the head of a department
extended to the issuance of regulations, and in the Knight case, that it might be exer-
cised by "direct orders or by review on appeals."

So. extensive were their duties that in Parish v. United States, 100 U. S. 500, 504,
the Supreme Court actually implied that a bureau chief was more burdened than the
head of a department: "It has been found," said the Court, "in regard: to many of these
bureaus, and even to the heads of departments, that it is Impossible for a single indi-
vidual to perform in person all the duties imposed on him by his office."
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fact that under some statutes the power is vested in the head of a
bureau rather than in the. head of the department may have no
greater significance than that under such statutes the bureau chief
may act without awaiting specific instructions: from, his superior.
But even here the Secretary, if he so desires, by virtue of his gen-
eral power of direction and supervision, may assume complete control
over the discharge of the particular function; so that the situation
will become the same as if the power had been directly vested in the
Secretary in the first instance.

Thelegislative choice between Secretary and Commissioner seems
in truth to be largely a matter of terminological -accident, and it
would be misleading to attribute a common and careful discrimina-
tioll in phraseology to diverse draftsmen and Congress s.20 For in-
stance, despite the fact that section 463 of the Revised Statutes sub-
jects the Commissioner of Indian Affairs to the direction of the Sec-
retary, Congress has occasionally enacted that a particular power
entrusted to the Commissioner of Indian Affairs should be exercised
by him "subject to the approval of" or "under the supervision of"
the Secretary of the Interior," provisions that would seem to be.
wholly superfluous. Each statute vesting a power in the Secretary
or the Commissioner of Indian Affairs must be read against the back-
ground of. sections 161 and 463 of the Revised Statutes, which con-
stitute the basic framework for each specific allocation of function.

But, apait from all statutes, the power of delegation of a head of
a department i a dictate of common sense. While even a general
statutory authority to delegate contains a latent qualification that it
is not to be pressed to the point of abdication of major duties, par-
ticularly when they involve the formulation of basic policies, the
great bulk of. the routine or trivial tasks which are committed to a
department head must and can be delegated.'2 To hold otherwise
would prevent the Secretary from exercising that general supervision

*: aDver the basic policies of a department with which he is expressly
charged by statute, and, which inheres in the very nature of his office.

15 Cf. United States v. Stewart, 311 U. S. 60, 69, Scripps-Howard Radio v. F. C. C.,,

see tite 25 of the United States Code, sees. 10, 13, 66, 99, 222, 264, 292, 295, 302
-and 384.

This is the implication of such cases as Crane v. Nichols, 1 '. (2d) 33 (D. C. S. D.
Tex.), and Alvord v. Ulnited States, 95 U. S. 356, 358, where the Court said: "We
suppose that the assistant postmasters general were appointed for precisely such func-
tions as this one discharged in the matter, and it would be a dangerous principle to hold
that the Department is bound alone by what is transacted by the Postmaster General in
person; for the same rule would free parties ,dealing with the department from obliga-
tions not assumed directly with its head." While the act of June 8-1872 (17 Stat. 284,
Rev. Stat. see 389, U. S. C. sec. 363), provided for three assistant postmasters general,
the Postmaster General was not given express power to delegate his duties to them. 

692959 -4-38
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He would cease to be a policy maker and become a drudge. There
is an ultimate source of delegation that is not written down in- so
many words in any single statute, but is to be derived from the cumu-
lative effect of all of them. If only a few functions were entrusted
to the head of a department, it could reasonably be argued that he
should personally discharge all of them. When Congress has heaped
more and more statutory duties upon a high executive officer, it must
follow, in the absence of the clearest and strongest evidence of a con-
trary intention, that he may perform them through delegates.

This principle of delegation is perhaps most clearly exemplified in'
the Presidential office. It was no doubt intended in the early days
of the Republic that the President should play, amore important per-
sonal role in the conduct of national affairs than is the case today
and this was particularly true in the case of Indian affairs, which,.
were regarded as a type of 'foreign affairs. In title 25 of the United
States Code are to be found a very large number of Indian powers
entrusted to the President 'rather than the Secretary of the Interior
or the Commissioner of Indian Affairs.13 Today, these powers, what-

ever their form, in so far as they are not obsolete, could undoubtedly
be exercised by the President through the Secretary of the Interior.
In view of the first rank of the Presidential office and the enormous
burdens that have been put upon the President in the course of the
decades, the courts have come to permit him to act through the mem-
bers of his cabinet by creating the virtually irrebutable presumption
that their acts are deemed to be the acts of the President. Wilcox v.
Jackson, 13 Pet. 498; Williams v. United States, 1 How. 290, 297;
Conflscation Cases, 20 Wall. 92, 109; Wolsey v. Chapman, 101 U. S.
755, 769; Chicago, Milwaukee and St. Paul By. Co. v. United States,
244 U. S. 351, 357; French v. Weeks, 259 U. S. 326, 334. It has also
been held that the President may act through the Commissioner of
Indian Affairs. Belt's Executrix v. United States, 15 Ct. Cls. 92;
'United States v. Clapox, 35 Fed. 575 (D., C. D. Oreg.). And the acts:
of not only secretaries but assistant secretaries and the heads of,
bureaus are protected from attack by the presumption that their ac-
tions have been taken within the scope of their authority. McCollum
V. United States, 17 Ct. CIs. 101; Chadwick v. United States, 3 Fed.
750 (C. C. D. Mass.); United States v. Adams, 24 Fed. 348 (C. C. D.

Oreg.). Surely it is reasonable to suppose that, if the President may:
act through the heads of the departments, the latter may in turn act
through the heads of the bureaus.

' See secs. 111, 112, 113, 115, 139, 140, 141, 153, 157, 174, 180, 196, 220, 223, 225, 229,
263, 271, 331, 348.
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There are many judicial decisions holding that, while an executive
officer may delegate purely ministerial duties, he must personally
discharge duties involving the exercise of judgment or discretion.
These cases usually involve, however, inferior officers, such as those
of municipal corporations.14 . To hold that the head of a department
cannot, delegate duties involving the exercise of judgment or discre-
tion would be to nullify section 161 of the Revised Statutes. The
Attorneys General have pointed out the futility of; applying to a
high executive officer, such as the head of one of the great depart-
ments of the Government "any principle based upon the theory that
every duty imposed upon, or power vested in the Secretary, which
requires the exercise of judgment or discretion, must be. performed
by him personally * * ;35 Op. Atty. Gen. 15, 19; see also 37
Op. Atty. Gen. 364; 39 Op. Atty. Gen. 541, 543. The last-cited
opinion contains a particularly illuminating discussion of the bases
of delegation by the heads of the departments. It points out not
only that "regarding the nature of the offices, the assumption is
required that the assignments will include duties of a high character"
but that whatever the duty of the head of a department in the initial
phase of the adininistration of a statute, once precedents have be-
come established, delegation amounts only to "an assignment of the
detail of disposing of particular applications according to precedents
already established, subject to any exceptions which the Secretary
may now find proper or hereafter may become advisable." (39 Op.
Atty. Gen. 541, 546.)

"Delegation," as Mr. Justice Douglas pointed out in his dissenting
opinion in the Cudahy Packing case, 315 U. S. 357, 369, "is a matter
of degree." 'It rarely occurs in a form that amounts to a complete
abdication of function. An official duty of decision may no less
effectively be discharged through the issuance of general rules and
regulations. Ferguson v. Port Huron and' Sarnia Ferry Co., 13 F.
(2d) 489, 492 '(D. C. E. D. Miclh.). Moreover, the regulation govern-
ing the exercise of a power by a subordinate need not necessarily
be in writing but may consist of the unwritten usage of a department.
United States V. Birdsall, 233 U., S. 223, 231. The theory of legis-
lative delegation should also be applicable to administrative dele-
gation. The courts have said that, while no delegation of legislative
power to administrative agencies or officials is permissible, Congress
may neverthelss permit them to issue rules and regulations to imple-
ment the policy which it has itself laid down. The administrative

iA Mechem, Public Offices and Officers, Sec. 566 et seq.; Throop, Public Offiders, ch.
XXIV.
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official is then' merely "filling in the details," and no delegation has
in fact taken place. So, too, there is no forbidden delegation when
the subordinate is merely executing the rules; and regulations pro-
mulgated by his superior. This is preeminently true when' the
superior has provided for a right of appeal to him from the decision
of his subordinate. Indeed, in the case of the Secretary of the
Interior, his duty of direction and supervision ver the Commis-
sioner of Indian Affairs, would necessarily imply a duty of .consider-
ing appeals from decisions of the latter in exercising powers spe-
cifically entrusted to his subordinate by statute.' 5

* Finally, it is to be noted that even when a high executive officer
must "approve" an action, it does not necessarily follow that he
must approve in- writing or by signing his name. His: approval
may not only be given under general instructions but it may be
gathered from circumstances.'6 As. the Supreme Court said in
Hannibal Bridge Co. v. United States, 221 U. S. 194, 206: "It is
physically impossible for the head of an executive department to
sign, himself, every official conununication that emanates from his
Department." Certainly when he has in fact approved, he may
have someone else stamp or sign his signature fas a token of his
approval. 31 Op. Atty. Gen. 146, 349.

2. 'sPECIFIC PROBLEMS

(a) The sale of allotted lands and inherited nterests in- allotted
lands. The general powers of the Secretary over the sale of allotted
lands and inherited interests' in allotted lands, whether held in trust
or otherwise restricted against alienation, are based upon a consider-
able number of statutes.'7 He also possesses similar powers under

'5 In Butterworth v. Hoe, 112 U. S. 50, 57, the Supreme Court of the United States
held with reference to the Commissioner of Patents that in all cases affecting private
rights as distinguished from those in which the public has a general interest, the "offilcial
duty of direction and supervision on the part of the Secretary implies a correlative right
of appeal from the Commissioner, in every case of complaint, although no such appeal is
expressly given.i"

T compare Northern Pacific Ry.:Co. v. Wismer, 246 U. . 283, which upheld the
* establishment of'an Indian Reservation by the-Commissioner of Indian Affairs with, only
the tacit approval of the Secietary of the Interior. In Lonar v. Pickering, 173 U. S.
26, 30, it was held that the President's approval of a deed could be expressed in any

. form or on any document.
17 The course of legislation in this field was as follows: Acts of May 27, 1902, section 7

(32 Stat. 245, 275, 25 U. S. C. sec. 379) May 8, 1906 (34 Stat 182, 183, 25 U. S. C.
sec. 349); June 21, 1906 (34 Stat. 325, 327, 25 U. S. C. sec. 409); March 1, 1907
(34 Stat. 1015, 1018, 25 U. S. C. sec. 405); May 29, 1908, section 1 (35 Stat. 444, 25
U. S. C. sec. 404) June 25, 1910, sections 1 and 2 (36 Stat. 855), as amended. Feb-
ruary 14, 1913 (371 Stat. 678, 25 U. S. C. sections 372 and 373). The provisions of the
act of May 8, 1906, as to sales, and the provisions of the act of May 29, 1908, were prac-
tically superseded by the act of June 25, 1910, which is now the basic statute. Indeed
this act was only a reenactment of the acts of May 8, 1906, and May 29, 1908 (. Rept.
1135, April 26, 1910).
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statutes governing the Five Civilized Tribes,' 8 and other Indian
Tribes in Oklahoma.'9 The Secretary may in effect remove restric-
tions from Indian lands by issuing a patent in fee, or'a certificate
of competency upon the application of. the Indian owner. Re-
stricted lands may also be sold "subject to the approval" of the
Secretary or 'sunder rules and regulations" prescribed by him. Re-
strictions on-the alienation of lands may be removed, either con-
ditionally or unconditionally. The present regulations governing
the alienation of restricted Indian lands are to be found in title
25, part 241,.ofthe, Code of Federal Regulations. Section 4 of
the Indian Reorganization Act of June 18, 1934 (48 Stat. -984, 985,
25 U. S.-C. sec. 464), has however, greatly limited the extent of the
Secretary's powes dyer the alienation of Indian lands, and the
sale of such lands is now relatively infrequent. 0 While on all
reservations patents in fee and certificates of competency may still
be'issuedl the ;power of the Secretary to permit alienation depends
:upon whlether a reservatio n is under theIndian-Reorganization Act.
On reservatidus under the act sales are limited to the Indian tribe.
However, even, on reservations not under the act, the policy is to
restrict sales.22 The regulations provide, however, that sales of

.- ; gU : , I I 

heirship lands may be made without. the consent of the interested
heirs. In view of the general considerations noted in the preceding
pages, the power of the Secretary of the Interior to make delegations
of authority in this field to the Comnmissioner of Indian Affairs would
be entirely clear but for the fact that the removal of restrictions

The Secretary was first empowered to remove restrictions on alienation on lands of
the Five Civilized Tribes by the act of April 21, 1904 (33 Stat. 189, 204). By section 22
of the act of April 26, 1906 (34 Stat. 137, 145), conveyances by full-blood heirs were, made
subject to the approval of the Secretary of the' Interior but by section 9 of the act of
May 27, 1908 (35 Stat. 312, 315), the Oklahoma courts having jurisdiction of the estate
of the deceased allottee were substituted for the Secretary. But under section 1 of the
act of May 27, 1908, as amended by section 1 of the act of May 10, 1928 (45 Stat. 495),
the Secretary has authority to remove restrictions on allotted lands.

'5 As to Osage:. Act of June 28, 1906 (34 Stat. 539, 544), section 2, subdivision 4, and
section 12; April 18, 1912 (37 Stat. 86, 87, 88), sections 3, 6 and 8; May 25, 1918
(40 Stat. 561, 579; March 3, 1921 (41 stat. 1249), section 3; rebruary 27, 1925 (43
Stat. 1008, 1010) section 3 As to other Oklahona Tribes:. Acts of August; 15, 1894
(28 Stat. 295, 296), June 10, 1896 (29 Stat. 321, 343), June 7, 1897 (30 Stat. 62, 72),
May 31, 1900 (31 Stat. 221, 247), section 7; March 3, 1909 (35 Stat. 751, 752), March
3, 1909 (35 Stat. 778). _ '

23 .Even prior to the enactment of the Indian Reorganization Act the Secretary: had
approved Order No. 420 on August 14, 1933, which provided that until further notice
"no more trust' or restricted Indian lands, allotted or inherited, shall be offered for sale,
nor certificates of competency, patents in fee, or removal of restrictions be submitted to
the Indian Office for approval, ef cept in individual 'cases of great distress or other emer
gency where it appears absolutely necessary that a restricted Indian tract of land be
offered for sale for relief purposes."

t Memorandum, Solicitor, Interior Department, August 14, 1934.
25 CR 241.9 to 12. 
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or the alienation of restricted land is a matter-of more than routine
importance, and the further fact that most of the general acts of
Congress on this subject expressly refer decisions on the alienation
of restricted land or on the removal of restrictions to the discretion
or approval of the Secretary of the -Interior while referring other
less basic responsibilities affecting, for example, funds or reports,
to the Commissioner of Indian Affairs.' As indicated below, how-
ever, I do not believe these considerations to be controlling.

I find no evidence in the legislative history of the relevant statutes
that compels the conclusion that Congress intends that the Secre-
tary's powers over the sale of original and inherited allotments shall
be exercised personally. I think that for the purposes of the problem
of delegation the administration of Indian property should be con-
sidered as a single activity dominated by common conceptions of
-policy in particular phases of its history. It should require there-
fore the strongest evidence: to show that disposition of Indian
property under a particular statute demands the personal action
of the Secretary when dispositions under other statutes involving
siinlar, property interests of no less importance do not demand such
personal action. So far as concerns the problem of delegation there
is no more reason to distinguish between lands of the Five. Civilized
Tribes; (or other Indian Tribes in Oklahoma) and Indian lands
elsewhere than there: is to distinguish between original allotments
and inherited interests in such allotments.

The Congressional debates and reports with reference to tthe
relevant statutes variously refer to "Secretary," "Commissioner,"
"Department" or "Indian Department" as discharging a particular
function, or different functions. But to dwell upon the accident of
whether a Congressman on the floor happened to say; "Secretary"
rather than "Department" is to substitute verbal quibbling for
reasonable construction. Even if the distinction between "Secretary"
and "Department" had any significance, the reference in the debates
to "Department" is at least as frequent as those to "Secretary." The
debates show a full awareness on the part of Congress that the real
decisions as to the alienation of Indian property were made in the
Indian Office, and that they were departmental rather than personal.
The size of the appropriations made to carry on the work of the -
Indian Office is explicable only upon the assumption that. the aliena-
tion of Indian property was actually being accomplished there rather
than in the Office of the Secretary. That the thought of at least
many members of Congress was Department-wise is shown best when
the debate revolved around the question whether the alienation of
Indian lands should be entrusted to the courts rather than the De-

: 510
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partment of the Interior. On such occasions the personal character
of judicial action was mphasizedY3. References to the "discretion"
of the Secretary are particularly meaningless in connection with
Five Tribes lands because the debates in Congress as to the power
of removing restrictions always revolved about the question whether -
the power should be entrusted to the Oklahoma .courts rather than
to the Department and the Secretary.24

I also find nothing in the texts of the statutes themselves that
convinces me that delegation is not permissible. The first general,
statute, the act of May 27, 1902, providing only for the sale of
heirship lands, made conveyances "Csubject to the approval of the
Secretary of the Interior," and the first statute providing for re-
moval of restrictions on lands of the Five Civilized Tribes also
provided that it should be done "with the approval of the Secretary
of the Interior" and "under such rules and regulations as the Secre-
tary of the Interior may prescribe * * * and the approval of
the Secretary of the Interior shall be in writing * * *." The
requirement of approval must be deemed to be equivalent to the
provision that the action to be taken should be left to the Secretary's
discretion-a form of provision that does not in itself prevent dele-
gation. Moreover, the departmeital character of. the, supervision
of the act of alienation is emphasized in all the subsequent statutes
by. the provision that it shall be performed under such terms and
conditions and under such rules, and regulations as the Secretary
may. prescribe-an obvious aid to delegation since it enables the
Secretary to secure the discharge of the function under general rules
and regulations. While the acts of May 8,1906, and May 29, 1908,
in some circumstances require the Secretary to be satisfied of the
competency of the Indian, they also merely provide that he shall
"cause to be issued a patent in fee simple." The same sort of
languaige is even more marked in the basic act of June 25, 1910.
While it is provided therein that if the Secretary finds the heirs to
be competent, "he shall issue to such heir or heirs a patent in fee,"
it is also provided that if he finds one or more of the heirs to be
incompetent, "he may, in his discretion, cause such lands to be sold,"
and that if he decides to partition the lands "he may cause 'the shares

23 See particularly 41 Cong. Rec., pt. III, pp. 2284, 2285, containing the remarks of
Senator Ciapp urging that a court would be a better agency than the Department to
remove restrictions on alienation. Speaking a few days later, Senator Clapp said:
"Last year we passed a general law giving the Interior Department authority to remove
restrictions * * *." (41 Cong. Rec., pt. II, p. 2415.)

2 t In House Report No.' 637, 67th Cong., d sees., dated January 31, 1922, the House
was informed that while the duties of guardianship of the Five Civilized Tribes "are
devolved by law upon the Department of the Interior," they were "very' largely per-
formed through the Superintendent of the FiveTTribes. 
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of such as are competent, upon their: petition, to, be set aside and.
patents in fee to be issued to them therefor" The very omission
of the word "c'ause" from the first clause relating to the issuance of
patent in fee to competent heirs is, however, an instructive reminder
of the futility of attempting to resolve problems of delegation as
the basis of slight variations in language.

The acts of March 1, 1907, and May 29, 1908, did maker distinction
between Secretary and Commissioner. Alienations of allotments or
inherited interests were made subject to such terms and conditions
and such rules or regulations as the Secretary might prescribe but
it was also provided that the proceeds of any disposition should. be
used for the benefit of the allottee or his heirs "under the supervision
of the Commissioner of Indian Affairs." But I think that Congress
was here merely expressing the normal expectation that the purely
managerial function of handling the proceeds would be discharged
by the Bureau of Indian Affairs. This would have been the practice
even in the absence of such an express provision. It would be mis-
leading to imply a presumption against delegation of a functioni
entrusted to the Secretary merely because another has been entrusted
to the Commissioner, especially silice the separate allocation of each
of the7 functions does not prevent the Secretary from exeicising
both, and its only practical effect is to enable the Commissioner to-
act without awaiting. instructions from the, Secretary. It should
be particularly noted that' both the acts ofMarch 1, 1907, and May
29, 1908, are couched in terms that do not require personal ation
on the part of the Secretary. W'hile both acts refer indirectly to
a requirement of approval on his part, they both also provide for
sale under, such terms and conditions. and under such rules and
regulations as he may prescribe, and the 1908 act, moreover, provides
only, with reference to inherited interests, that he "shall cause to
be issued * * a patent infee simple," and that "upon' the
approval of any sale * * * he shall cause a patent in fee to
issue." In any event the provision in these acts for the administra-
tion of the proceeds by the Commissioner of Indian Affairs is not
to be founid in the final act of June:25, 1910, which, moreover, con-
tains a general provision, as follows: "All sales of lands allotted to'
Indians authorized by any other Act shall be made under such rules
and regulations and upon such terms as the Secretary of' the Interior
may prescribe * *,77Neither the text nor the legislative history
of the Indian Reorganization Act indicates any intention to distuib
the legislative status gqUo with respect to the power of delegating
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the function of accomplishing the alienation of Indian allotments.25

There is little authority on questions of delegation -in the field of
Indian affairs but there are La mber of dicta with reference to conl-
veyances of Indian lands. In Gentry v.. MCurry, 164 Okla. 1, 22 P.
(2d)-'75, the court upheld the power of the Secretary to make use
of the Oklahoma county court in conducting a sale of an Indian
minor's land. However, since the deed in this case was also approved
by the Secretary as' the ultimate holder' of the power of sale, no true
problem of delegation was really involved. Nevertheless,' the coni-
mon sense statement of the court is worth noting. "Congress," said
the court, "recognized that the Secretary of the Interior could not
go'personaly to Pawhuska,'Oklahoma, and conduct the sale of the
lands belonging to the allottees, 'and for that reason gave him 'th
right to provide the metho-d of sale of the lands * * **"t There
are, however, dita; unfavorable to delegation of tile Secretary's-
powers over restricted property in United States v.. Watashe,: 102 F.
(2d) 428 (C. C. A. 1:' 1939), 'and in' an opinion of a Solicitor of
this Department, M. 25258, dated June 26, 1929. '' The Watashle case-
involved the validi tyof a deed of Creek Indian land which had been
approved not by th e Scretary of the Interior but by the Assistalt
Superintendent of the Five Civilized Tribes, although the governing
act was that of April 21, 1904, which not only required the Secie-
tary's approval but prescribed that it should be given in writing;
the Solicitor's opinion of June 26, 929, involved the: question
whether the Secretary could without statutory authorilty- create a
trust of 'restricted' Indian funds which might be administered by a
commercial trust company. The coUirt was "thihking of the dallgers
of' delegating' to sub'ordinate officials such ''as Indian superintendents
and was partieularly impressed' bh the fact that section of the
act of'May 11, 1938 (52 Stat. 347, 348, 25 .- S. C. sec. 396e), ex-
pressly" authorized the Secretary :to authorize I'superintendents or
other officials in the Indian Service" to approve Indian' mining leases.
On 'the other hand, the Solicitor Was thinking of the dangers of

A power of delegation was. expressly included in Title 1, seetion 13(a), of HER.
7902, but this provision was omitted from S. 3645, the bill which actually became the
Indian Reorganization Act. In any; event I should be unable to perceive the logic of
erecting an unsuccessful attempt at statutory delegation as a barAto all delegation in
the future, and the same is even true of successful attempts. Legislation intended to
remove doubts would thus end by creating them. For instance, the act of September 21,
1922 (42 Stat. 994,. 995, 25 U. S. C. see. 392), expressly authorized the, Secretary of the
Interior to permit the alienation of allotments which under my law or treaty could 'be
alienated only with the consent of. the President. But at least in this particular instance
the legislative history establishes conclusively that the purpose of the statute was merely
to allay the traditional anxiety of onveyancers. See H. Rept. 623' (anuary 27, 1922)
1l. Rept. 637 (January 31, 1922); and S. Rept. 551 (ardh 9, 1922), all in 67th Cong.,
2d sees.
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turning restricted funds over to a private trust company which might
become involved in State as well as in Federal litigation. In neither
case is it clear that there would have been disapproval of delegation
to the Commissioner of Indian Affairs, who was neither a subordinate
official nor acting in a private capacity but the official specifically
charged with the general administration of Indian affairs.

It may well be argued that in the field of Indian affairs greater
caution should prevail in. delegating Secretarial powers than in
such fields as the public lands. The' Indian in contemplation of
law is not sui juri8; and, since heis a ward, his rights should be
protected with special care. The argument would seem to prove
too much, as a legal proposition, for it would prevent almost any
delegation in the field of Indian affairs. Yet it is a consideration
which must be weighed with great care in making the policy decision.
So far as: concerns' the bare legal power to delegate, I believe it
would have force only if the Secretary were to propose to delegate

* his powers over Indian property to Indian superintendents, or other
Indian Service employees, or local courtS It has, however, very
little force if the delegate is to be the Commissioner of Indian
Affairs who in reality already exercises much of the substance of
the powers which are proposed to be delegated under rules and
regulations, and is now subject only to the most general supervision
of the Secretary.

As a matter of fact, the Secretary has already under the regula-
tiQns delegated to the Commissioner of Indian Affairs his power to
disapprove alienations of Indian lands. I am of the opinion that
he may now further delegate to him the power to approve such
alienations subject to existing rules and regulations, and the deci-
sions and practices of the Department. I have hitherto expressed
the opinion that delegations. should also be made subject to appeal
to the Secretary, but it would be meaningless to give a right of
appeal on the merits to either the Indian who wishes to dispose of
his land, or the prospective purchaser from the decision of the Com-
missioner issuing a patent in fee or approving a sale, since the
application is never made unless seller and purchaser are anxious

V or willing to consummate the transaction.
Litigation can arise only from changes of circumstances in the

future, which are usually unforeseeable. The Indian owner may
seek to avoid the transfer if for some reason the land should become
very valuable, or a subsequent purchaser may refuse to take title if
the land should suddenly decline in value, or if he should himself
become financially embarrassed It is true that, if a title were



499 a DELEGATION IN INDIAN AFFAIRS 515
August 26, 1943

attacked becanse it had been conveyed without proper approval, it
could be validated by Secretarial approval given at such time even
though decades had elapsed since the original transfer and the
original allottee had died,24 but the propriety of giving such approval
would be entirely in the discretion of the subsequent Secretary.

The situation then is one in which one of the factors ordinarily
making delegation of power plainly permissible is absent. More,
importantly; it involves the title to real property and I should doubt
that the traditional caution of property lawyers will be matched by
a corresponding learning in the law of Federal delegation. The
issue may arise in. litigation at any time and may be resolved in
State courts by litigants who may not choose to carry the Federal
question to the Supreme Court of the UnitedStates. In these cir-
cumstances I think that you should, if you decide to delegate this
function, obtain also the opinion of the-Attorney General. -

(b) The determination of heirship and the appro al of wills.
The present law and practice with respect to the general determina-
tion of heirship and the approval of wills rests upon sections 1 and
2 of the act of June 25, 1910 (36 Stat. 855, 856, 25 U. S. C. secs.:
372 and 373). The probate of the estates of Indians of the Five
Civilized Tribes and the sage. Indians is confided by Federal
statutes to the Oklahoma courts 27 except that under the act of
December 24, 1942 (56 Stat. 1080), exclusive jurisdiction is con-
ferred upon the Secretary of the Interior "under such rules and
regulations as he may prescribe" to determine the heirs and probate
the estates of restricted Indians of the Five Civilized Tribes which
consist only of funds or securities of an aggregate value not
exceeding $2,500.

As originally enacted, section 2 of the act of June 25, 1910, which
gave allottees the right to dispose of their holdings by will, "in accord-
ance with rules and. regulations to be prescribed by the Secretary of
the Interior," also -contained the proviso that "no will so executed
shall be valid or have any force or effect unless and until it shall have
been approved by the Commissioner of Indian Affairs and the Sec-

S3 See Pickering v. Loma, 145 U. S. 310, 314, 316; LIae v. Pickering, 173 U. S. 26,
27, 32; Lykins v. McGrath, 184 U. . 169, 171-172; Anchor Oil Go. v. Gray, 256 U. S.
si9; 522Z
- r With respect to the Five Civilized Tribes, see sections 6 and. 9 of the, act of May 27,
1908 (35 Stat. 312, 313, 315), and section 1 of the act of June 14, 1918 (40 Stat.' 606,
25 U. S. C. see, 375), and with respect to the Osage, see section 3 of the act of April
18, 1912 (37 Stat. 86).

/ 
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retary of the Interior." 28 Speaking of this proviso, CongressmanD
Burke said : "I put botli'ih to safeguard it.' 29

Whatever may have b6en the 'occasi6n for this'provision, the re-
quirement of dual approval was repealed by the act of February 14,
1913.3 ° The legislative history of the 'act of 1913 furnishes not th
slightest clue to the reason for this change, but it is only reasonable
to assume that it was deliberate, and that the question of delegation
is now to be determined in accordance with normal criteria.
)I am of the opinion therefore that the Secretary's power in ape

proving wills, as well as in determining heirship, can be delegated.
While the Indian Reorganization Act obviously reduces the respon
sibility of the Secretary in the approval of wills: 1 the total number
-of successions h-iandled by him has not necessarily decreased. In so
far as the discretion of the Secretary in approving wills is still' im-
portant, the Secretary has by general regulation prescribed what
factors shall be taken into consideration (Title 25, part 81, sec. 53).

- The procedure for determining heirs is minutely regulated by the
sa'm regulations., 'and, while this fuinction is quasi-judicial, requiring
findings as to heirshipI in accordance 'with the' evidence, it certainly
has- little or no discretionary aspect; which is a strong circumstance
favoring: delegation.' Section 52 of the regulations itself' refers to
the approval of 'wills as a function of the "Department." ' -

I can find Anothing in the legislative history of the act of December
24, 1942, which indicates that the function of administe ng the smal1
estates with which- it deals was to be' anything but departmental. It
is unlikely: that Congress xpected the Secretary-to pass personally
upon the.-probate of every one: of these small estates.;- The 'present
regulations governing the determination of heirs and approval of
wills already provide for summary. distribution by th.e Sperinitend.
ent of personal estates which do not exceed $250 in value. (Title 25,
part 81, sec. 23.)' If the Secretary. may, permit. the Superintendent
to distribute 5$20 estates, surely he may permit the Commissioner of

5 Similar provisions are to be found in Title 25, section 82, relating to the review
of payments under Indian 'contracts; section 84, relating to the approval of aissigniments
of Indian contracts; and section.383,; relating to. the approval of plans.for irrigation
projects.

- See 45 ong. Re., pt. VI, p. 5812, May 4, 910 f one were to assume a; careful
analysis, the motive may have been not so much to secure the personal approval of both
the Commissioner and the Secretary, but to save the time of the latter by permitting the
former to disapprove the, will, so, that no further action by the Secretary would be
necessary. In.form the Secretary would thus be given a power of approval. 'Actually
he would be given a power of disapproval.

0The object of the amendatory act was simply to widen the scope of te 1.9.10 act, so
that it would apply to restricted fees, as well as trust patented lands.

:: tUnder section 4 6f the act (25 U. S. C. sec. 464), restricted Indian landi and shares
in the assets of a tribal corporation can be devised only to te testator's heirs, to members
of the tribe, or to the tribe itself:
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Indian Affairs to distribute $2,500 estates. Elaborate regulations for
the distribution of estates under the act of December 24, 1942, were
approved on August 9, 1943 8 F.R. -1335).

I think that the Secretarymay -delegate to the Commissioner of
Indian Affairs power to determine: heirs and approve wills under
applicable regulations. .H owever, to mreove any doubt the -delega-
tion, should be made, subject to aright of appeal to the Secretary.
A provision for: appeal is en'ti rely practical in thle hadling of probate
matters and interested parties who choose, not to take advantage of it
will be deemed to have waived any right to object. The general.regu-
lations in force, at present will only need to be modified to provide
that the Examiner of Inheritance shall notifyall, parties at the hear-
ingthat they have a right.to appeal to the Secretary from any adverse
determination, by the Commissioner of India ,Afairs, 32.

(c)I Authorizatioqns for the saleo of rstrsicted Indian ands pledged
to tribes as security for loans-rnade by lndian ohdrtered oorporatio'nis.
This-presumably- refers t the form entitled 5'Authority to Sell Re-
stricted Lands" which is executed by an ThIidian who .wislies to borrow
funds .,from an Indian chartered corporation;-. It authorizes the Sec-
retary. upoll the-I, dian's failure to comply with the loan agreement
to convey to the- corp-oration the restridted land pledgedas security.
" It is the: present, .practice for this; document to: be submitted to the
Secretary of the Interior for, his approval. 'Since the Comiissioner
of Indian Affairs requests the delegation- to him of the. power to sell
restricted lands, it may be his intention to.-request ,not only the au-
thorityto approve the' form when the4;loan is' made but also the
autority to sell the land upon default i paymient 'of the loan.: I
have already-indicated that the Secretary may delegate to the 'Com'.
missioner the power to sell restricted land , However, even if this
power were to be denied, there still wtlnd be no compelling neces:
sity for submitting the conditional authorization to the Secretary for--
approval. Since the 'Indian debtor cannot withdraw from the agree-
ment,33 which is revocable only with the consent of the Secretary of,
the Interior, there is::nothing t revent the latter from acting upon
it upon his default, nor will-the death of the debtor preventthe fore- 

3 I should also point out that thejeourts have held that the Secretary may reopen heir-
ship determinations so long as the property remains subject to departmental administra-
tion, and that his decisions are not open to collateral attack. Lane v. Uited States, 241
U. S. 201; Dixon v.- Cos, 268 Fed. 285- (C. C. A. 8, 1920), app;-dism.; 258 IJ. 8- 634-
Peoria Tibe-v. Wee Townesite Co., 117 . (2d) 940 (C.. C. A. 10, 1941),; .Thns even-after
the timei for appeal has passed, the heirship determination remains: subject at least to.-
potential supervision by the Secretary...

Atmleda -Oil Co. v. KeiZep, 35 Oa. 525, 130 Pac. -931; cS-tral Ntational Bak of
Tulsa, Okla. v. United States, 283 Fed. 368, 373 (C. C. A. 8, 1922). - - -- '
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closure of the pledged4 While it is true that the execution of the
form creates in effect an encumbrance on the restricted land, it is in
favor of the United States against whom the restrictions do not run,
and in any event the ultimate approval of the conveyance would con-
stitute necessarily an approval of the prior encumbrance. The pres-
ent practice of having the Secretary approve the form may therefore
be discontinued without detriment to the legal strength of the trans-
action. The form should in this event be modified, however, by de-
leting the signature space now provided for Secretarial approval.

(d): Approval of "Receipt and Release AgreeTffents" settling clains
of damage to allotted, lands of the Five Civilized Tribes. These agree-
ments in similar terms acknowledge the receipt of certain payments
in settlement of damages to allotted lands caused by oil companies in
permitting "oil, base sediment, salt water and other deleterious sub-
stances to escape from * * * wells located in the watershed of the
above-described lands and to flow upon, over, across and through said
allotment * * '* in full satisfaction- of damages caused to said land

* by such pollution 1** for a period of ten (10) years from the date of
this receipt." I do not think that I need decide, with reference to
the problem of delegation, the rather puzzling question of the pre-

* cise juristic nature of this form of agreement.35 Whatever its nature,
it is a: contract affecting restricted land which is subject to approval
by the Secretary under the terms of the statutes governing the lands
of the Five Civilized Tribes.36 Since the Secretary may delegate au-
thority to remove restrictions, he may obviously also delegate the
authority to approve an agreement which may not amount to a
transfer of an interest in the restricted lands. There. would in any
event be no substantial risk of litigation involved in the approval of,
Receipt and Release Agreements by the Commissioner of Indian
Affairs and the-power may therefore be delegated without any quali-
fication based upon practicality.: 

(e) Authorization for the ependiture of tribal industrial assist-
ance funds for tribal enterprises. I have already approved the dele-

3 See cases cited in ootnote 26, and Scioto Ol . v. O'Hern, i67 kia. 106, 169 Pac.

05 In United States v. Ffiico, 115 F. (2d) 389 (C. C. A. 10th), the court held that the
judgment in this action which was for damages for permanent injury to restricted allotted
land by pollution would create or recognize "the existence of a right somewhat difficult
to define with precision but which is measurably akin to that of an easement." (p. 392.)
Subsequent to this decision, this Department seems to have held in a letter dated June
13, 1941, from the Assistant Commissioner of Indian Affairs to the Superintendent of
the Five Civilized Tribes, approved by the Assistant Secretary on June 16, 1941, that the
Receipt and Release Agreement form did not involve an interest in the nature of an
easement, since the agreement was one for future damages based upon an act of pollution
that had already occurred.

.Compare Parker v. Richard, 250 U. S. 235, and mUnited States v. Hinkle, 261 Fed. 518
(C. C. A. 8. 1919).
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gation of this function in passing upon amendments to Part 29 of the
Credit Regulations relating to "Loans to Indiahs from Industry
Among Indians and Tribal Funds" which authorized -the Commis-
sioner of Indian Affairs to approve requests for the use of tribal funds
in tribal enterprises. The amendments were approved by the As-
sistant Secretary on. July 2, 1943. There can be no question that the
power to make loans for tribal enterprises can be delegated since the
Interior Department Appropriation Acts authorize the use of tribal
funds in tribal enterprises "when proposed by Indian tribes and ap-
proved under regulations prescribed by the Secretary of the Interior."
The appropriation acts in terms thus do not require the approval to
be given by the Secretary; they require only that the regulations
shall be' Secretarially prescribed. The Comptroller General has in-
deed already upheld the, power of the Secretary to delegate to the
Commissioner the power to make loans to Indians under the act of
June 26, 1936 (49 Stat. 1967). 17 Comp. Gen. 773.

(f) Contracts pursuant to the Johnson-O'Malley Act of April 16,
1934, as armended by the act of June 4, 1936 (48 Stat. 596, 49 Stat.
14, 25 U. S. C. secs. 452 to 455). Section 1 of the act authorizes
the Secretary of the Interior "in his discretion" to enter into contracts
with State political agencies or State educational institutions for edu-
cation, medical attention, relief and social welfare of Indians.' Sec-
tion 3 of the act authorizes the Secretary of the Interior "to perform
any and all acts and to make such rules' and regulations R * *as may be
necessary and proper for the purpose of carrying the provisions of
this Act into effect." I am of the opinion that the.powers under the
act are clearly delegable. The fact that they are discretionary does
not prevent delegation, especially when the officer to whom the powers
are granted is given such wide rule-making authority.- There is no
indication in the legislative history of the act that the powers of the

- Secretary were not to be delegated3A7

(g) Travel Orders except for the Commissioner and Assistant
Commissioner. I presume that this request relates to authorizations
for travel which under the existing orders of the Secretary require
his approval, namely (a) travel .by air3S or extra-fare trains 39 where

37 In discussing the act on the floor of the Senate, Senator Thomas stated that it author-
ized contracts "by the Bureau of Indian Affairs, acting through the Secretary of the
Interior." -80 Cong. Rec., pt. VI, p. 6032, 74th Cong., 2d sess; (April 24, 1936). This
merely described the existing practice but there is nothing to show that it was to be
unalterable.

Secretary's Order No. 1551 of March 20, 1941.
E 'The authority to approve travel by extra-fare trains is: now vested in the Under.

Secretary under his general authority to. engage in. departmental administration. See
Secretary's Order No. 1795, dated March 11, 1943. -
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the cost is in excess of-the cost of other available transportation and
there is no emergency involvinlg life-or property, (b) the issuance of
certificates of priority for air travel,40 (c) the issuance of general
travel orders covering travel throughout the Unied States Terri-
tories and Island- Possessions, or other general travel beyond a dis-
trict, or limited region.4 I am of the opinion, for the reasons stated
in my memorandum to the Under Secretary of June, 14, 1943 (M.
33180), holding that the Secretary could delegate to the' Director of
the Bureau of Minesthe authority to issue all travel orders, that the
same delegation may be made to the Commissioner of Indian Affairs.

3. REQUESTS FOR DELEGATION REQijiRING- FURTHER CLAXIFICATION

There are four, additional requests for delegation that need clari-
fication. s to two of them, I can express partial or tentative opin-
i6ns; as to the other two, I think that I should express' no opinion
until additional information has been supplied.

(a) Correspondence involving trespass, grazng privileges, hunting
nd fishing ri.hts. I presume that such correspondence would merely

involve policy matters, and that the Comnmissioner is not requesting
authority to make final determinations which now require Secretariall
approval. 'The conduct of such correspondeince' can uIIndubtedly 'be

delegated. A~.a matter of fact, there 'are no lon-gr submitted for

Secretarial signature certain types ofl correspondehc with United
'States Attorneysrelating to attempts to enjoin or evict respassers
on lands, buildings, or projects, under the control of the Indian office,
including restricted lands, or to recover trespass mages of less than
$1,000. 'Se'Assistant Secretary's memorandum of December 28-,1942;
and Indian Office Law Circular 3490 of Januar 1i, 1943. 'How'ever,
if the intention is to request authprity to make final'determinations,
the precise nature of such determinations shculd be specified, and
submitted for a further opinion.

(b) Leases and permits on tribal lands except w-here tr al consti-
tutions or Statutes require departnental approval. I am not entirely
clear whether the exceptionslto this reqtiest apply to both the leases
and the permits. So far as leases are concerhed,'no alid lea cn
be made or approved unl es 'thereis pecific statutory authority there-
for, and all the statutes provide-for some form of departmental ap-
proval. The request'indeed seems to assume that the power of the
Secretary to approve leases cannot be delegated. Possibly the request
refers to the revocable permits sometimes issued by Indian tiibes with

i Secretary's Order No. 1645 of February 5, 1942..
4, Secretary's; Order No. 1314 of September 10, 1938, as interpreted by First Assistant

Secretary Burlew's memorandum of October 28, 1938.. . . , 
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departmental approval in the absence of statute. Such permits are
sometimes also loosely denominated "leases." The power to issue such
permits, if it exists in the Department, would as a matter of fact-be
vested in the Commissioner of Indian Affairs by virtue of section 463
of the Revised Statutes, if it were not for the fact that the Secretary
under his general power of supervision had issued regulations re-
quiring that they be submitted'to him for approval. It would there1

fore be necessary only to change the existing regulations to make
such permits subject to approval by the Commissioner of Indian
Affairs.
V -(c) Approvals and denials of extensions of time within which

timber must be removed; and timber sales and contracts for the cut-
ting and delivery of logs on the Menominee Reservation. This request
may be intended to cover applications for extensions of time for re-
nmoval of timber on all Indian lands, or only on the Menominee Indian
Reservation; or extensions of time on existing contracts as well as on
future contracts; or timber sales contracts -(i.e., stumpage sales)
rather than timber logging contracts, i. e., contracts relating to serv-
ices for the cutting and removal of timber. I am informed that there
'are no "timber sales" (i. e., stumpage sales) now being conducted on

the Menominee Reservation; any contracts under which the trees are
there, cut are only in the nature of logging or cutting agreements
with regard to the services of the Indials in the cutting of the timber
and its delivery to the Menominee Indian Mills.42 Again, "the' exten-
sions of time within Which timber must be removed" may refer to-
relief against cutting requirements in any one year rather than to the
extension of the whole contract term. If a modification of the con-
tract were involved, it might require legislation such as that contained
in the act of March 4, 1933 (47 Stat. 1568), as amended by -the acts
of June 16, 1933 (48 Stat. 311), March 5, 1934 (48 Stat. 397), and
May 6, 1936 (49 Stat. 1266), specifically authorizing modification of
,existing Indian timber contracts, all of which acts expired on Sep-
tember 6, 1936. So far as concerns existing contracts, the question
may be not so much one of delegation as the extent to which a Gov-
ernment contract may be modified.

(d) Claims for Enrollment Rights in Indian Tribes. The law gov-
erling enrollment, which is important in connection with the admin-
istrative distribution of tribal land, funds, and other resources, varies

42The cutting of timber on the Menominee Indian Reservation is.governed by special
statutes, namely the act of- March 28, 1908 (35 Stat. 51), as amended by the acts of
March 3, 1911 (36 Stat. 1058, 1076), May 18, 1916 (39 Stat. 123, 157), March 2, 1917
(39 Stat. 969, 991), January 27, 1925 (43 Stat. 793), and June 15, 1934 (48 Stat. 964).
Prior to 1908, the applicable acts were those of March 22, 1882 (22 Stat. 30), and June
12, 1890 (26 Stat. 146).

692959-48-39 :
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from tribe to. tribe. . Provision may be made for enrollnent by chiefs
with the approval of the Secretary; or by the Secretary with the
assistance of chiefs; or by a commission, which may include Indian
members, acting with the approval of the Secretary; or by the Sec-
retary alone. There is also a general statute giving the Secretary
authority to establish a final roll of membership of all tribes with a
few exceptions in connection with the segregation of tribal funds.4 3

Under constitutions adopted pursuant to the Indian Reorganization
Act, the Secretary usually also has the power of reviewing or ap-
proving tribal ordinances governing future membership. While, I
suppose, that it would be possible for me to undertake an examination
of every one of. the multitudinous statutes and treaties, in order to
determine whether the power under it is delegable, I hesitate to under-
take so formidable a task without definite knowledge of its necessity.
The current administrative problems in colection with enrollment
may be limited, and I should be: advised with some particularity con-
cerning those powers the delegation of which is contemplated.

In conclusion I should perhaps make it clear again that I have
passed only on the legal validity of the delegations requested by the
Commissioner of Indian Affairs. Whether any particular delegation.
should be made is, of course, a question of policy for the Secretary to
decide. However, I believe that I should advise you that in. my
opinion the responsibility of my office for the review of questions of
law in connection with the sale of Indian allotments, the probate of
estates, and the issuance of permits should continue, at least for the
present. Such supervision of the legal aspects of -the performance of
these functions need not, however, prevent delegations. While dele-
gation subject to legal review will not in' all cases expedite the work
of the Indian Office as much as may be desired, it will at least relieve
your office of a considerable burden. It will also permit a fairly
flexible series of arrangements with respect to legal review Which
should permit a gradual diminution of matte rs which are not dis-
posed of at the bureau level. My office will be glad to prepare any
orders effectuating the Secretary's wishes.

DWIGHT HUNTER REAY ET AL.
Decided September 10, 1943 :

PUBLIC LANDS ACQUIRED FOR SPECIFIC PRPOSE-SECRETARY'S AUTHORITY TO
ENTER INTO COMPENSATORY OIL AND GAS AGREEMENT-ACT or FEBRUARY 25,
1920, AS AMENDED.

Where land is granted by United States without reservation of oil and gas,
applications for lease on such land under the Mineral Leasing Act (act

aAct of June 30, 1919, sec. 1 (41 Stat. 9, 25 U. S. C. see. 163).
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of February 25, 1920, 41 Stat. 437, 30 U. S. . sec. 181, et seq., as amended)
are properly denied.

Lands acquired by War Department for specific public purpose, as distin-
guished from the public domain, are not subject to lease under the Mineral
Leasing Act, and the Department of the Interior has no jurisdiction over
and cannot issue oil and gas leases to such lands even though the lands
so acquired were at one time part of the public domain.

The President has implied authority to take protective measures in cases
where lands acquired for a specific public purpose/ are found to contain
oil and gas which is being drained by adjoining owners, which authority
is vested in the department or agency having jurisdiction over the land,
but may be transferred to another department by Executive order.'

Where an Executive Order (No. 9087, March 5, 1942, 7 F. R. 1743) trans-
ferred from the War Department to the Secretary of the Interior the
President's implied authority to protect from drainage lands acquired by
the War Department for use in straightening and widening the Sacra-
mento River, these lands are not subject to the terms of the Mineral
Leasing Act. The Secretary may, however, lease them or enter into com-
pensatory agreements with oil companies operating contiguous to them.

In the absence of proof that oil company contracting with United States
under compensatory agreement was drilling on or into Federal lands, it
could not be held liable for drainage of gas prior to the effective date of
the agreement.

Department had no authority to classify the land until after Executive
Order No. 9087 (March 5, .1942, 7 F. R. 1743) was promulgated pursuant
to which the Geological Survey determined the producing limits of the
field.

Protests against compensatory agreements entered into with contiguous oper-
- ators are without substance.

IOES, Secretary of the Interior:,

In these six cases, the applicants have unsuccessfully sought to
obtain oil and gas leases to lands in or in the vicinity of the Rio Vista
Gas Field in California. In two of them, Richard Davies Sawyer,
032069,. and Dwight Hunter Reay, 032070, the Department has three
times ruled against them; on appeal, on motion for rehearing and
on submission by the General Land Office (A. 22288; April 26, 1941,
June 27, 1941, September 30, 1942). As to those two cases, the so-
called appeals and the three letters of Ernest Walker Sawyer dated
January 5, January 18, and February 10, 1943, are treated as motions
for the exercise of the Secretary's supervisory power. The other
four- cases have not heretofore been before. the Department. As to
the applications of Joseph Addison Sawyer, 034526, Richard Davies
Sawyer, 034531, and Dwight L. Sawyer, 034533, we will -consider
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appeals from the decisions of the Commissioner of the General Land
- Office, dated November 5, 1942.

The application of Richard D. Sawyer, Sacramento 034767, was
rejected by the register of the land office at Sacramento on October

: 26,1942. On December 15, 1942, the Acting Secretary wrote Ernest'
Walker Sawyer in response to a letter of November 10, 1942, sug-
gesting that the usual procedure of an appeal to the Commissioner
of the General Land Office be followed. The letters of Ernest
Walker Sawyer of January 5 and 18, 1943, nevertheless are addressed
to the Acting Secretary, and since a decision in the five other cases
will in effect dispose of this one as well, the two letters will be con-
sidered as an appeal to the Secretary from the decision of the
register, a procedure which is proper although unusual..

The first two applications were filed January 27, 1939, the other
four on June 15, 18, 19, and October 26, 1942, respectively. They
each asked for leases under the Mineral Leasing Act of February
25, 1920 (41 Stat. 437, 30 U. S. C. see 181, et seq., as amended). The
first two applications added: "* * * and any other laws of the
United States to authorize the leasing of land and the prospecting,
discovery, development, production and sale of oil and gas owned
by the United States."

I am convinced that the decisions of the register, the Commis-
sioner and the Department, denying the applications for leases and
for reinstatement, and overruling the protests against the execution
of the compensatory agreements with contiguous owners, are correct
and should not be disturbed.

The questions raised by the applicants and considered here are:
(1) Should oil and gas leases have been issued to the applicants
for lands which were once public lands, 'which were conveyed by
the United States without reservation of oil and gas rights, and
which were not subsequently reacquired by the United States? (2)
Should such leases have been issued for that portion of the lands
so conveyed by the United States, but which were subsequently'
reacquired by the Government for the use of the War Department
in improving navigation, (a) before jurisdiction over the oil and
gas deposits-were transferred by the President to this Department,'
and (b) after jurisdiction was so transferred? (3) Were the objec-
tions of the applicants to the compensatory agreements which were
entered into by the Government with 'contiguous owners valid?

1 ee West v. Standard OU Co., 278 U; S. 200, 213; Knight v. V. S. Land Ass'n, 142
U t8$ 161, 177-178,

524
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Long before any of these applications was filed, all the land
involved was patented or otherwise conveyed by the United States.
The instruments by which title passed from the Government con-
tained no reservation of oil or-gas, and the statutes pursuant to
which they were issued required none.2

It follows that, under established law; title to any oil and gas
deposits passed from the United States along with the surface.8

Consequently, the Department was without authority to lease them
under the Mineral Leasing Act, which relates to "Deposits of* * * oil * * * or gas * * * owned by the United States
* * *" (Sec. 1, 30 U. S. C. sec. 181).

The Attorney General recently reiterated the settled rule in his
opinion of April 19, 1937, to the Secretary of the Interior, in a situa-
tion quite similar to that here considered. (39 Op. Atty. Gen. 39.)4
Applications had been filed for permits to prospect for oil and gas
under section 13 of the Mineral Leasing Act of February 25, 1920
(41 Stat. 437, 441), as amended by the act of August 21, 1935 (49
Stat. 674), which, as did section one involved in this case, speaks
of permits by the Secretary upon lands "wherein such deposits be-

-long to the United States." The applications covered lands conveyed
to the State of Kansas under the act -of August 27, 1914 (38 Stat.
710), which contained no reservation of title to oil and gas and
provided that the State was to use the land in a specified manner.
The Attorney General held that the grant conveyed to the State

a (a) Three patents to California for swamp and overflowed land under the act of
September 28, 1850 (9 Stat. 519, 43 U. S. C. sec. 982), dated July 22, 1867, July 26,
1872, and July 19, 1918. See Work v. Louisiana, 269 U. S. 250, 260. () Patent issued
pursuant to act of March 3, 1851 (9 Stat. 631, 633), as amended by act of July 1, 1864
(13 Stat. 332), to John Bidwell, dated August 9, 1866, California Patent Volume 222,,
page 526. (c) Final cash certificate number 3428, San F rancisco, issued to Duncan
McCormick, November 14, 1871, under the Homestead Act of. May 20, 1862 (12 Stat.
392, 43 IT. S. C. sec. 161). (d) Final cash certificate number 660, Stockton, for 40 acres
issued June 8, 1871, to Minerva G. Allender for Agricultural College scrip under act of
July 2, 1862. (12 Stat. 503).-

'739 Op. Atty. Gen. 39, 40 (1937); Moore v. Saw, 17 Calif. 199, 79 Am. Dec. 123
(1861); Pac. Coast Mining & Miling Co. v. Spargo, 16 Fed. 348 (1883); Shoemaker v.
United States, 147 U. S. 282, 308, et seq. (1893); Wyomning v. United States, 255 U. S.
489, 501 (1921) ; Cf. Burke v. Southern Pacific R. . Co., 234 U. S. 669, 687-692 (1914).
On loss of jurisdiction when title passes, see Moore v. obbins, 96 U. S. 530, 532-534
(1877); Putnam v. Ickes, 64 App. D. C. 339, 344, 78 i. (2d) 223, 228 (1935). For
examples of statutes expressly providing for reservation of minerals, see act of Marclh
3, 1891 (26 Stat. 854, sec. i3), act of March 3, 1909 (35-Stat. 844, 30 U. S. C. sec. 81),
act of June 22, 1910 (36 Stat.'583, 30 U. S. C. sec. 85), act-of July 17, 1914 (38 Stat.
509, 30 U. S. C. secs. 121-123), section 9, act of December 29, 1916 (39 Stat. 862, 43
U. S. C. sec. 299).

4See Roaghton v. Ickes, 69 App. D. C. 324, 101 F. (2d) 248 (1938), denying mandamus
for issuance of oil and gas permit or lease on the same lands, but not passing on the
mineral title question.
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a fee simple title in praesenti, subject to a condition subsequent that
the land be used for the specified purposes, and that until a breach
and an enforced forfeiture by the United States, the State had the
same rights as if the condition did not exist. In addition, he spe-
cifically held that, having conveyed the land without a reservation
of title to oil and gas deposits, the Government had no interest in
the deposits. "It is familiar law," he said, "that a grant of the
title to land carries with it everything embraced within the land
beneath its surface, and this doctrine is applicable to grants made
by the United States as well as to private grants. It has been held
in -numerous cases that the ownership of minerals in lands of the
United States passes with the title to the lands unless such owner-
ship is expressly reserved * * *. And oil and natural gas are
minerals * * *."

It follows, that with respect to that portion of the lands which were
not reacquired by the United States, the applications were properly
denied.

0 ~~~~~~~II 

(a) Most of the lands for which the applicants sought leases were,
however, acquired by the United States for the use of the War Depart-
ment in connection with flood control and the navigation of the Sac-
ramento River at various times between 1911 and 1930. Despite the
position to the contrary taken by the Solicitor for this Department
(M. 31068, Nov. 22, 1940), the Attorney General has ruled that the
Mineral Leasing Act does not apply to lands so acquired by the Gov-
ernment for a specific public purpose, as distinguished from the pub-
lic domain. 40 Op. Atty. Gen., No. 1 (January 3, 1941); 34 Op. Atty.
Gen. 171 (1924). In fact, the 1941 opinion involved lands in the
very same category as those in this case, to wit, lands acquired for
the use of the War Department in the performance of its function of
improving navigation. So that at the time these applications for
leases were filed, this Department had no jurisdiction over these ac-
quired lands and, more specifically, in the light of the Attorney Gen-
eral's opinion, it must be considered as lacking any power to issue oil
and gas leases, even though title to the lands was in the United States.

(b) However, the Attorney General, three months after this opin-
ion barring the use of the Mineral Leasing Act-as a means of pro-
tecting the oil and gas deposits in acquired lands of the United States
from drainage, gave another opinion to thePresident (40 Op. Atty.
Gen., No. 7, April 2, 1941). He advised the President that (1) there
is an "* * implied authority in the Executive branch to take pro-
tective measures in cases where lands acquired * * * for a specific
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public purpose are found to contain oil which is being drained by
adjoining owners-such lands not being subject to the Mineral Leas-
ing Act * All"; (2) this authority is vested in the department or
agency having-jtrisdiction over the land, and "includes the making
of any necessary contracts"; and (3) such authority could be trans-
ferred by the President by Executive order to another department or
agency, "to be exercised, however, upon the condition and to the ex-
tent that there is no interference with the primary use of the land."

On March 5, 1942, the President signed Executive Order No. 9087
(7 F. R. 1743). The order recited the acquisition of the lands and;
the reported drainage of their oil and gas deposits by wells on adja-
cent private lands. Jurisdiction over the oil and gas deposits was
transferred from the War Department to this Department and the
Secretary of the Interior was directed to take necessary action to pro-
tect the United States from loss on account of drainage or threatened
drainage. The Executive order preserved the primary jurisdiction
of the War Department over the lands for flood control and naviga-
tion'purposes, and directed that any imoney received was to be de-
posited in the Treasury as a miscellaneous receipt.

The authority which the Secretary of the Interior had the power to
exercise over the oil and gas deposits in these lands after the Presi-
dent issued his Executive order was clearly the implied authority
described in the opinion of the Attorney General of April 2, 1941,
rather than the statutory authority granted by the Mineral Leasing
Act, as claimed by these applicants. The Attorney General had spe-
cifically ruled that oil and gas deposits in such acquired lands are not
subject to the act. He had gone on to rule that an implied power to
.protect the Government's property did exist when oil and gas de-
posits beneath its lands were being drained or threatened with drain-
age; and that this power could be transferred by the President from-
one department to another. The President thereafter issued an order
in which he recited the circumstances which the Attorney General
had held gave rise to the implied power, and transferred the juris-
'diction to take the necessary protective action to this Department.
The order does not refer to the Mineral Leasing Act at all. 'In fact,
in at least one espect its provisions are affirmatively inconsistent
with the act.5

The Executive order- charged the Secretary with the duty of taking
"such action as may be necessary to protect the United States from

Section 35 of the act, 30 U. S. C. sec. 191, provides for the disposition of 52'/2 per cent
oi receipts to the reclamation fund, 37'1/ per cent to the States and 10 per cent to the
Treasury for credit to miscellaneous receipts. But section 4 of the order provides that
all the receipts are to be paid into the Treasury and credited to miscellaneous receipts,
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loss on account of drainage or threatened drainage" from the 15 par-
cels of land described in the order. The Attorney General had de-
scribed the power to do so in general terms as one "to take protective
measures" and that it included "the making of any necessary con-
tracts." Thus, this Department was left free to determine just what
necessary protective measures should be taken.

In the nature of things, however, there were only three alternatives.
These were: (a) the drilling of offset wells on the Government lands
by the Department itself, (b) the issuance of leases providing for the
drilling of offset wells and for the return to the United States of a
fair share of production or proceeds, and (c) entering into agree-
ments with those who were draining the oil or gas from the Govern-
ment deposits, which would provide for compensation for the drain-
age. 6

The first alternative was entirely academic, if otherwise authorized
or desirable, because of the absence of appropriated funds for any
such purpose.

The second alternative was the leasing of the land. There were a
number of objections, however, to leasing. (1). The Geological Survey.
reports that in view of the development in the field, drilling on the
Federal land is unnecessary for efficient production of the underlying
gas. Drilling on the land would therefore be an economic waste at
any time, and especially so at this time, because the necessary strategic
materials and manpower could more beneficially be used elsewhere.
(2) The lands were acquired by the War Department for the purpose
of widening and straightening the Sacramento liver. Drilling would
present at least the possibility of interference with that purpose. And
even if there should be no interference with navigation purposes, the
drilling might be expensive if the locations were submerged. (3)
There was some uncertainty whether the United States had any min-
eral rights to parcels 1 to 5, because of certain reservations to which
its title was subject.7 (4) There might have been some diffidulty, dur-
ing the war, in obtaining materials for drilling and in meeting Fed-

'Alternatives (b) and (c) are prescribed by section 17 of the Mineral Leasing Act in
relation to public lands. Act of August 21, 1935 (49 Stat. 676, 30 U. . c. sec. 226).
As to agreements it provides: "Whenever it appears to the Secretary of the Interior
that wells drilled upon lands not owned by the United States are draining oil or gas
from lands or deposits owned in whole or in part by the United States, the Secretary of
the Interior is hereby authorized and empowered to negotiate agreements whereby the
United States * * shall be compensated for such drainage. * * *"

7 Parcels 1 to 5 had been conveyed for "widening and straightening the Sacramento
River," with the right in the grantors or assigns at all times "to make such use of the
lands hereby conveyed as may in the judgment of the grantees or their successors or
assigns hereunder be made without interfering in any manner with the works or pur-
poses for which this deed is made." Cf. Yuba Inv. Co. V. Yuba Colso. Gold Fields, 184
Calif. 469, 194 Pac. 19 (1921).
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eral spacing requirements, especially because the tracts are relatively.
small.8 R0 

If the Department had offered the lands for leasing, it would have
been on a competitive basis. The reasons listed above would have
tended to reduce the number of bidders and their bids. If, therefore,
a satisfactory compensatory agreement could be worked out with the
adjoining operators, there would be considerable advantage in pro-
-tecting the Government's interests in that manner.

The Standard Oil Company of California and the Amerada Petro-
leumn Corporation proposed such compensatory agreements to the
Department on April 2,1942, less than a month after jurisdiction over
the deposits had been transferred. In view of their position in the
field, this was to be expected. The field was discovered in 1936. It
is by far the largest dry gas field in California. In 1942, its natural
gas reserves were estimated by the Geological Survey to be about
2,472,000,000 m. c. f. which at the prevailing rate of withdrawal would
not be depleted for 122 years.9 The total estimated area of the field,
was 26,048 acres. Of this, six companies'controlled 22,793.96 acres
and were the, only operators in the field. Among these six were
Standard and Amerada.A0 Forty-eight productive gas wells had been
drilled at an average spacing of 474.8t acres per well. All the gas
produced in the field was and is allocated among the six companies
according to a so-called "Method of Allocation" on which they have
agreed. By its terms, a committee determines from time to time the
estimated productive limits of the field. Each property upon which
a gas well has been drilled participates in the total available gas pro-
duced, in the ratio that the area of that part of the property within
the estimated productive limits of the field bears to the total partici-
pating area.. The total participating acreage controlled by Standard
and Amerada exceeded by far that of all other operations.11 More-
over, each of the two companies controlled substantial tracts which
were contiguous to those Government lands which were considered by
the Geological Survey to be within the producing limits. of the field.
These Goverhment lands consisted of (a) all of parcels 1, 2, 3 and 4,
and part of 15; and (b) all of parcel 5 and parts of 10 and 11. The
former group totaled 348.58 acres and was contiguous to large tracts

sSee War Production Order M-68, December 23, 1941, 32 CFR 1047.1, as amended
January 4, 1943, and March 30, 1943, 32 CR 1515.6.

9The Petroleum World for July 1943. (p. 23) reports the discovery of a new gas pro-
Aucing zone, which it claims should add astmuch as one-third to the reserves.

10 The others were the Texas Company, The Superior Oil Company, Jergins Corporation
and the Natural Gas Corporation.

: As of November 5, 1942, of the total participating area of 22,959 acres, Amerada
controlled 10,430; and Standard 6,062, plus a half interest in 2,181.
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of Amerada. The latter group totaled 423.74 acres and was contigu-
ous to large tracts of Standard. All of the lands- adjacent to the
Government parcels and most of the lands near them were controlled
by the two companies.

The proposals made by Amerada and Standard were in all material
respects the same, except for the parcels affected. In the case of
Amerada, the parcels were 1, 2,3, 4 and 15; of Standard 5, i and 11.
They each were willing to pay a compensatory royalty to the Govern-
ment, equivalent to 1/6 of that proportion of the total production
of gas from the field for that month, which the acreage of the Gov-
ernment parceN within the producing limits bore to the total par-
ticipating acreage within the field, at the average price received by;
Standard or Amerada, as the case might be, for its sales during that
month. The agreement was to continue as long as gas was produced
in commercially paying quantities. The companies stated that simi-
lar compensatory royalty arrangements had beei made by them on a
1/8 royalty basis with the Sacramento and San Joaquin Drainage Dis-
trict, 'the State Board of Reclamation and the County of Solano as
to land owned by these Agencies in the field in or adjacent to the
Sacramento River.

As a result of counterproposals contained in letters of the Assist-
ant Secretary to Amerada and Standard, dated May 23, 1942, and
further negotiations between the. companies and the Geological Sur-
vey, the terms to which the companies were finally willing to agree
were substantially changed. On July 16, 1942, the two companies
tendered agreements executed by them and dated July 1, 1942. The
agreements were to be effective as of that date. The term was to
be 20 years, or sooner if and when commercial production of gas
in the field ceased.
- Compensation to the United States was to be paid monthly, as
follows: -As a minimum, it was to be the product of "Market Value"
f or the preceding calendar month and 1/6 of "Government Allot-
ment" for that- month. Market value was defined as the weighted
average price per m. c. f. received by. each respective company for
all gas sold by it from the field. "Government Allotment" was de-
fined as the quantity of gas allotted each month to the Government's
land, determined 'by multiplying the total production of the six
operators in the field by the ratio of the area of the Government
land within the producing limits to the total participating area for
the entire field. This payment, it will be observed, is the same as
the 1/6 royalty originally proposed by the companies. In addition,
the United States was to receive that sum, if any, by which 50 percent
of the cumulative "net profits" up to the end of such calendar month,
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shall exceed the aggregate of all sums theretofore paid and the
amount contemporaneously payable as the minimum. "Net Profits"
was to be the amount by which "Gross Proceeds" exceeded "Charge-
able Expenses." "Gross Proceeds" was to be the total sum received
by each company, resulting from applying "Market Value" to the
Government allotment. The "Chargeable Expenses" for each agree-
ment was to be (1) $25,000, representing one-half of the cost of
drilling one well, (2) $100 monthly to cover operating and maintain-
.ing one well; and (3) a part of personal property, mineral rights
and production taxes, proportioned according to the relation of the
Giovernment's allotment of production to each company's total
production in the field.

These rather complicated provisions reduce themselves to two types
of payments to be made to the Government. A royalty of 1/6 the
sales price of the gas attributed to the Government acreage was to
be paid in any event. In addition, the Government was to receive
oiie-half of the cumulative "profits" from the sale of the gas at-
tributed to the Government lands to the extent that-they exceeded
'the royalty payments. The "profits" were the gross proceeds at-
tributable to the Government parcels less (a) $25,000 over the life
of the agreement, () $100 a month, and () a proportionate part
of property and production taxes; .the $25,000 was supposed to be-
one-half the cost of drilling a well and the $100 the monthly opera-
tion and maintenance cost of one well. For the 20-year life of the
agreement, then, the expenses attributable to the Government in
the determination of net profits amounts to a proportionate part of
the taxes plus the expenses of. roughly two-thirds of a well in each
agreement, on the basis of the cost estimates reflected by the contract.

These terms seemed to the Department to be as good or better than
any likely to be obtained from leasing its parcels during the probable
20-year term of the agreements, and to be free of the other objections
to disposition by lease. Accordingly, the final proposals of the com-
panies were accepted, and the agreements executed on behalf of
the Government by the Assistant Secretary on September 17, 1942.
However, by their terms the effective date of the agreements was
July 1, 1942. -

The foregoing discussion has not covered that portion of the
lands transferred by the Executive order which- are not considered
by the Geological Survey to be within the producing limits of the
field. Lands in this category are included in applications 034526,
034533 and 034767 of Joseph Addison Sawyer, Dwight L. Sawyer
and Richard Davies Sawyer, respectively. The -order directs the
Secretary to "take such action as may be necessary to protect the
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United States from loss on account of drainage or threatened drain-.
age of oil and gas from such lands." Such portion of the lands
cannot reasonably be considered subject to drainage or threatened
drainage. Hence, the Secretary is without authority to take any
-protective action. See 40 Op. Atty, Gen., No. 7, April 2, 1941.

The Sacramento 034767 application of Richard D. Sawyer de-
scribed lands which were either (a) outside the estimated producing
limits, or (b) covered by the compensatory agreements. With re-
spect to the former, there was no authority to lease. And as to
the latter, the application came too late. The agreements were
signed by the Assistant Secretary on September 17, 1942; the
application was filed October 26, 1942.

In all the circumstances, the decisions not to lease any of the War
Department lands covered by the Executive order were authorized
and proper.

0 - 0 L ~~III.
The applicants have urged a number of unsubstantiated and Un -

justified objections to the compensatory agreements.
(a) It is said that the agreements do not take into account the

fact that Standard has been "stealing" or taking gas fron Federal
lands, before July 1, 1942. But under the established rule of capture,
as long as Standard was not drilling on or into Federal lands, and
there is no reason to believe that it was, it was within its rights
regardless of whether it was in fact draining gas deposits which
were under lands owned by the United States.'2 Specific reference
is-made to alleged whipstocking or directional drilling of three wells
from Standard property out under Federal lands, wells known as
State 1, 2 and 3. But in fact these wells have not been drilled on
or into lands owned by the United States.

(b) "The $50,000 allowed Standard Oil and Amerada for the cost
of a well drilled for the purpose of stealing gas" is said to be un-
warranted. The chargeable item of $25,000 in each, agreement is not
identified with any particular well, but represents one-half of the
approximate average cost of drilling a well in the field. It was
merely a convenient measure of expense properly attributable to
the Government lands for the purpose of computing the 50 percent
of profits payment. As indicated above, there is no evidence of any
"stealing" of gas 'by drilling on or into Federal lands.

(c) The $100 chargeable against gross proceeds in each agreement
is criticized as too high. This item covers "cost of operating; main-
taining, cleaning out, repairing, replacing equipment, deepening and

IS Summers; Oil Gas, secs. 62, 63.
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redrilling one well" in the field. In the light of cost of past opera-
tions in the field, this charge is considered reasonable.

(d) The applicants assert that the "772.32 acres mentioned in the
contracts of July 1, 1942, does not include several large pieces of
Federal lands which are very definitely being drained daily." The
Geological Survey reports that available evidence fails to disclose any
drainage loss from any of the Federal land covered by the Executive
order which is not included in the 772.32 acres described in the conm
tracts. The only specific land which is not included in the agreements
and which it is asserted is being drained is Wood Island. But that
island was patented by the United States to the State of California
on July 26, 1872, by Sacramento Swamp Land Patent No. 1, without
any oil or gas reservation. Apparently, the State thereafter conveyed
its title. On August 11, 1943, we were advised by the War De-
partment that the State again acquired the island in fee "for use
by the United States in the Flood Control Plan of the Sacramento.
River. The State of California did not convey the title to Wood
Island to the United States, but granted permission to the California
Debris Commission to dredge and remove Wood Island in accordance
with said Flood Control Plan. At this time, Wood Island has been
removed from the Sacramento River. No mineral interests were
conveyed by the State of California to the United States."

* (e) It is suggested that under the contracts, the Government does
not get its full return, because the companies withhold "at least
41-2/3 percent of the production on that 772.32 acres." We do not
know how the "41-2/3 percent" is computed. If the suggestion is
based on the assumption that -the Government should not share with
the companies in any form the proceeds of the gas attributable to
the Federal land, then the assumption is fallacious. Under the
system of allocation operative in the field, only those who control
a tract on which there is a well participate on a full proportionate
acreage basis. But apart from this, the only way to obtain the entire
actual gas productioni of a -given tract is by drilling, which involves
substantial initial ad continuing expenses, as against which the
Government here makes no cash investment and receives substantial
returns.'3

(f) The applicants say that if the acreage had been put up at-
auction on a 1/6 royalty basis on July 1, 1942, or now, "there would

F For, the first year of the contracts, ending June 30, 1943, after charging off the
$25,000 drilling items and the other chargeable expenses, the Government has received
from Standard $63,637.01, from Amerada $59,215.57, a total of $122,852.58. Of this
total, the minimum 1/6 royalty payments amounted to $50,940.87; the additional
"profit" payments, $71,911.71. In succeeding years, the 50,000 will not be a chargeable
item.
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be some very spirited bidding for it, with a bonus of several thousand
dollars per each acre." It is of course speculative whether this would
actually have been or be the case, particularly in view of the diffi-
culties facing a lessee of these lands. The leasing would have been
a better bargain only if besides the 1/6 royalty, a bonus would. have
been received' which would exceed the "net profits" payments over
the life of the contract. This, at best, is not demonstrable, and
the applicants do not so assert.

(g) It is urged that "Exhibit A," attached to the contracts, "is
incorrectly dated September 10, 1940, which I claim was deliberately
done to mislead the Department." The map referred to is dated
September 10, 1940, and was submitted by the companies with their
proposals of April 2, 1942. It was described by them as "a map
which outlines the present limit of the estimated productive area."
The Geological Survey found the estimated productive area so out-
lined to be accurate. We fail therefore to understand just how the
Department was misled.

(A) The agreements, more particularly the provision under which
the Government agrees not to- develop or permit others to develop
the lands included in them, is charged to be "in contravention to
the will of Congress in the Mineral Leasing Act of 1920." That'
statute, as we have shown, has been held by the Attorney General
to be inapplicable to these lands.14 But even if this were not the
case, that act specifically permits a choice of either leasing or enter-
ing into such agreements. (See footnote 6, supra.)

(i) The complaint is made that the Department was asked to
classify this land at various times both before and after the promul-
gation of the Executive order, and failed to do so. The answer is
that before then, the Department had no power or function in relia-
tion to the land; thereafter the Geological Survey did in fact deter-
mine which portion of the land was within and which without the
producing limits of the field.

(j) It is said that Standard and Anerada were singled out and' the
agreements made with them, though there are other operators in the
field. Standard'and Amerada, as we have shown, were the operators
who, because of control of most of the participating acreage and of

- adjacent lands, would be most directly affected by drilling on Gov-

" It is true, the agreements recite that "the Secretary of the Interior represents that
he has the power and authority under the provisions of said Executive order, and his
general administrative authority, including powers vested in him by the act of February
25, 1920 * * and other applicable acts of Congress, rules, regulations and orders, to
enter into this agreement." This provision was in the drafts submitted by the companies.
The reference to the 1920 act was inadvertently retained. But in its context it is iean-
ingless in fact, and, in view of the Attorney General's opinion, can have no significance
in law.
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ermnent lands. - Consequently they were willing to pay compensation
for agreements hot to drill or permit drilling. The other operators
were not in that position. In any event, the compensation payable to,
the Government under the agreements fixes the portion of the pro-
duction of the entire field allocable to the Government land, by relat-
ing Government acreage to all the participating acreage in the field.

IV

With respect to Sacramento 032069, 034531, and 034767, the appli-
cant Richard D. Sawyer entered military service on October 31, 1942.
It is doubtful whether, as claimed, the Soldiers' and Sailors' Civil
Relief Act of 1940 (act of October 17, 1940, 54 Stat. 1178, amended
October 6, 1942, 56 Stat. 769, 50 U. S. C. sec. 510, et seq.) is applicable
in the circumstances. The only section of conceivable relevance is
subsection 1 of section 501 (50 U. S. C. sec. 561) which provides that
"No right to any lands owned or 'controlled by the United States ini-
tiated or acquired under any laws of the United States, including
the mining and mineral leasing laws, by any person prior to entering
military service shall during the period of such service be forfeited
or prejudiced by reason of his absence from the land or his failure
to perform any work or make any improvements thereon or his failure
to do any other act required by or under such laws." We are not aware
of any right of Richard D. Sawyer, which has been forfeited or
prejudiced by his failure to do any act required by or under any law
of the United States. However, this decision is, in any event, to be
without prejudice to any rights which Richard D. Sawyer may have
under the Relief Act.

The motions for the exercise of the supervisory power of the Secre- -

- tary are denied and tie decisions of the Commissioner and the Reg-
ister affirmed, without prejudice however to such rights as Richard
D. Sawyer may have under the Soldiers' and Sailors' Civil Relief
Act.

So Ordered.

LIABILITY OF INDIAN TRIBES FOR STATE TAXES IMPOSED ON
ROYALTY RECEIVED FROM OIL AND GAS LEASES

Opinion, September 20, 1948

INDIAN TES-TAXATION-On. AND GAS LEASES-ROYALTY-UTE MOUNTAIN
TRIBE OF INDIANS-BLACKFEET TRIBE OF INDIANS-ACT OF FEBRUARY 28,
1891-ACT OF MAY 29, 1924.

The act of May 29, 1924 (43 Stat. 244, 25 U. S. C. sec. 398), under which
the leases in question were made, authorizes the taxation by the States
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of the production of oil and gas on unallotted lands in all respects the
same as production on unrestricted lands and authorizes the Secretary of
the Interior to cause the tax assessed against royalty interests to be paid.

The Ute Mountain and Blackfeet Tribes are liable for the taxes levied
against their interests because all of the taxes sought to be collected
on their royalty interests are within the permissive act of Congress.

HARPER, Solicitor:

You [Secretary of the Interior] have presented for my opinion the
question of the liability of the Ute Mountain and Blackfeet Tribes
of Indians for certain taxes imposed by the States of New Mexico
and Montana, respectively, on the tribes' royalty interests in oil and
gas mining leases. Both- of these tribes receive royalty from leases
executed pursuant to section 3 of the act of February 28, 1891 (26
Stat. 795), as amended by the act of May 29, 1924 (43 Stat. 244, 25
U. S. C. sec. 398), authorizing -the leasing of unallotted Indian lands
for mining purposes. The amendatory act of May 29, 1924, spra,
provides that-

* * * the production of oil and gas and other minerals on such lands may
be taxed by the State in which said lands are located in all respects the same
as production on unrestricted lands, and the Secretary of the Interior is
authorized and directed to cause to be paid the tax so assessed against the
royalty interests on said lands: Provided, however, That such tax shall not
become a lien. or charge of any kind or character against the land or the
property of the Indian owner.

The question for consideration is whether the permission granted
by Congress for the taxation of the production of oil and gas extends
to the particular taxes which the States of New Mexico and Montana
are attempting to collect from the royalty interests of the Indians.

The State of New Mexico levies what is known as a severance tax
on certain natural resource products, including oil and gas, severed
from the soil of the State. Such- tax is payable by the owner or pro-
portionately by the owners thereof at the time of sverance. 1 The
rate- of the tax on oil is two percent of the value thereof.2 The tax is
required'to be paid by-those actually engaged in the operation of
severing. The reporting taxpayer is authorized to collect and with-
hold out of the value of said products so severed the-proportionate
parts of the total tax due from the respective owners of the severed

* products at the time of the severance.3

1 Laws of N6w Mexico, 19.37, ch. 103, sec. 1; sec. 76-1301, New Mexico Stat., 1941, Ann.
Sec. 2; 76-1302.
: Sec. 6; 76-1306.
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The act provides:
Every person actually engaged in the severing of any of said products men-

tioned herein from the soil or actually operating the properties from which
said products are severed under contracts or agreements requiring royalty
interest, excess royalty, or working interest, either in money or in kind, is
hereby authorized, empowered, and required to deduct from any amount due
or from anything due, the amount of tax herein levied before making such.
payments; Provided, however, no such deductions shall, be made from any
amount or amounts due the United States of America or the State of New
Mexico as royalty or rental payments.'

The act further provides:

The payment of the, severance tax levied by this act shall be in addition to
and shall not affect the liability of the party or parties so taxed for the pay-
ment of all state, county, municipal, district and special taxes levied upon
their real estate and- other corporeal property, including the emergency school
tax, production, and-other special taxes. No severance tax shall be levied by
any county or other political subdivision of the state.5

Both the States of New Mexico and Montana have in recent years
set up administrative agencies for the regulation of oil and gas wells
and both States levy a tax on oil produced in'addition to all other
taxes for the purpose of meeting the expense of such boards. Both
States are attempting to collect these taxes from the royalty interests
of the Indians.,

The State of New Mexico levies a tax of onb-eighth of one per
cent on the proceeds of all oil and gas produced in the State except
royalties payable to the United States6 or to the State.7 For the pur-
poses of this opinion I shall designate this tax as "the oil conservation
fund tax." The tax is collected in the same- manner as the severance
tax is' collected.

The State of Montana levies what it terms a "privilege and license
tax" of one-fourth of one cent on every'barrel of petroleum produced
in the State. The producers are required to pay the tax on petroleum
produced for themselves as well as for royalty holders and are to be

- reimbursed by the royalty holders for the tax paid on their interests

'Sec. 7; 76-1307.
'Sec. 15; 76-1315.
The State cannot be presumed to have intended to include the Indians' royalty

interests in the exemptions granted on royalty paid to the United States in this and
in the severance tax act. See in this connection Laws of New Mexico, 1925, ch. 83,
sec. 2, p. 126; sec. 76-1002, New Mexico Statutes, 1941, Annotated, where the State
legislature, in providing for an. operators' net proceeds tax, permits the deduction of
royalties paid "to the United States, or to any Indian tribe or Indian, being wards of the
United States, or the State of New Mexico."

7aws of New Mexico, 1935, ch. 72, sec. 25; sec. 69-231, New Mexico Statutes, 1941,
Annotated.

692959-48-.40
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in the same- manner as the producers are reimbursed for the net pro-
ceeds tax paid-on crude petroleum produced for others.8

In my opinion, all of these taxes are within the permissive act of
Congress and must be paid out of the royalty interests of the Indians.

The act of May 29, 1924, supra, was considered by the Spreme
Court of Montana in the case of BritisA-American Oil Producing
Company v. Board of Eqitalization, et al., 54 P. (2d) 129.- There the
oil company, the owner of a producing oil and gas lease on lands
within the Blackfeet Indian Reservation, Sought to enjoin the State
Board of Equalization from collecting the Montana "corporation
license tax," the "operators' net proceeds tax," an oil producers' license
tax termed by the court a "gross production tax," and the "royalty
owners' net proceeds tax" all arising out of the production and re-
covery of oil from the leased lands. The Blackfeet Tribe intervened,
alleging that by reason of certain treaties and acts of Congress the
lands embraced within its reservation were tax exempt and that the
oil produced from the tax-exempt lands and the royalty derived from
the production of oil were likewise exempt from taxation.

The Montana Supreme Court and the United States Supreme Court
on appeal9 ruled that all of these taxes fell within the permission given
by the act of 1924.10 The taxes under consideration must like-
wise be held to be within that permission. The language of the statute
is that the "production of oil and gas and other minerals * * * may
be taxed by the State in which said lands are located in all respects
the same as production on unrestricted lands." All that is essential'
to the validity of the tax under this broad language is that the tax
be one on mineral production and that it be exacted from production
on unrestricted lands. The taxes under consideration meet both of
these requirements.

My attention has been called to the fact that the Office of Indian 
Affairs at one time authorized the payment of the Blackfeet Tribe's
proportionate share of the Montana "privilege- and license tax" but
that the Department has recently refused to authorize the payment
of this tax as well as "the oil conservation fund tax" levied by the
State of New Mexico. Such refusal was based on the premise that

8 Laws of Montana, 1937, ch. 123, sec. ; Revised Codes of Montana, 1935, vol. 2,
1939 pocket part, sec. 3554.14. -

D 299 U3. S. 59.
ID Both courts assumed, under the then prevailing rule laid down in hoctaw, 0. &- Gulf
.li. Co. v. Harrison, 235 U. S. 292; Indian Territory Co. V. Olahoma, 240 U. S. 522;

and Jaybird Mining Co. v. Weir, 271 U. S. 609, that even a lessee's interest in oil pro-
duced from restricted Indian lands could not be taxed without the consent of Congress.
While that rule has now been renounced (Helvering v. Mountain Producers Corporation,
303 U. S. 376), so that the State is free to tax a lessee's interest without congressional
consent, the renunciation of this rule does not detract in any way from the validity of
the interpretation given by the courts in this case to the 1924 act so far as it affects
the taxation of the Indians' royalty interests.
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the act of May 29, 1924, 8upra, authorized the levy of a gross pro-
duction tax only and that any other tax levied by the States was
unauthorized. Oklahoma ex rel. Oklahoma Tax Commission, et al.
v.-Barnsdall Reflneries, Inc., et al., 296 U. S. 521, was relied on to
support this position. There the Supreme Court had under con-
sideration a much more limited assent by Congress to the taxation
of the Indiains' royalty interests. Congress had authorized the State
of Oklahoma to levy a gross production tax on all oil produced in
Osage County, Oklahoma, and the Secretary of the Interior was
authorized to pay such gross production tax in lieu of all other State
and county taxes levied on the production of oil and gas as provided
by the State law. The Secretary was also authorized to pay an
additional sum of one percent of the amount received by the Osage
Tribe of Indians as royalties from the production of oil and gas,
such sum to be used by Osage County fr the construction and main-
tenance of roads and bridges in the county."1

The State of Oklahoma thereafter enacted a law providing for
a tax of one-eighth of a cent per barrel on oil produced in the State.
The question before the court was whether that tax, when applied
to oil produced by lessees on lands of the Osage Tribe of Indians,
was within the congressional consent. The court held:

Congress, in removing the tax imunity, thus had in contemplation the
particular tax then on the statute books of Oklahoma, -then and ever since
described as a gross production tax, the benefits of which would inure to
Indians in Osage County by the distribution of a part of the tax to that county.
The section bears its own evidence of the intention that the waiver of tax
immunity of the production of oil from Indian lands was to be limited to a
tax having these characteristics. The tax is described as a gross production
tax. It is to be "paid and distributed, and in lieu of all other state and
county taxes levied upon the production of oil and- gas as provided by the
laws of Oklahoma, * * *" The reference must be taken to be to the laws
then in effect, unless we are to indulge the improbable assumption that the
state was to be left free to dispense with the requirement that the tax per-
mitted was to be in lieu of all other taxes.

* *0 * * * * * .:

The Supreme Court of Oklahoma emphasized the fact that the 1id of a cent
per barrel tax, denominated by the statute an "excise," is an, excise tax dis-
tinguishable from a property tax in lieu of which the gross production tax
is levied, and different from the gross production tax in its temporary char-
aeter and the method of its computation and distribution, and so concluded that
it is not a tax contemplated by the congressional consent. Construing that
consent with the strictness appropriate to the interpretation of a waiver of
a defined tax immunity of the sovereign, we think the conclusion of the state
court was right.

11 Section 5 of the Act of March 3, 1921 (41 Stat. 1249, 1250).



540 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [58 I. f.

That decision cannot be relied upon as authority for refusing to
pay taxes levied by other States under the authorization contained
in the act of May 29, 1924. There the tax authorized to be collected

-was named-a gross production tax-and was to be in lieu of all
other taxes. In the 1924 act neither of these limitations appears.

- At the time the act of May 29, 1924, was- under consideration by
the House of Representatives the question was raised as to the situa-
tion with respect to taxation. The statement was made that
since Congress had recently passed two acts requiring the Quapaw
Indians' 2 and the Osage Indians' 3 to pay the gross production tax
to the State it was thought only fair, inasmuch as that same kind
of taxation was going to be extended, perhaps, into various States,
that the gross production tax should go to the upbuilding of the
State. The statement was also made that the bill under consideration
gave the State the same kind of tax as was given under the Osage
act.'4 It is significant to note, however, that the wording of the two
sections is materially different. The wording of the Quapaw act
referred to in the debate is identical with the: 1924 act. It must be
assumed that had Congress intended to limit the right of the States
to a tax on the gross production, in lieu of all other taxes, as was
done in the Osage act, Congress would have chosen the words of that
act rather than the broader words of the Quapaw act.

My conclusion is that the States of New Mexico and Montana,
* - in seeking to impose the taxes under consideration, plainly come

within the permission given by the act of May 29, 1924. This con-
clusion makes it unnecessary, of course, to decide whether such taxes
could be validly assessed and collected by the States in the absence
of congressional consent (conmpare Oklahoma Tax Commsszon v.
United States, 319. U. S. 598).

Approved:
OSCAR L. CHAPMAN,

Assistant Secretary.

LYDIA BELLE LUMAN
Decided September 30, 1943

OFFICERS AUTHORIZED TO ADMINISTER OATHS IN PUBLIC LAND ASES-EXTENT
OF THE JRISDICTIONAL RESTRICTION IMPOSED BY REV. STAT. SEC. 2294 AS
AMENDED AND CiicUmAR 884 OF SEPTEMBER 3, 1926.

Sec. 210.1, Code of Federal Regulations, Title 43, drawn from Cire. 884
of September 3, 1926, imposing a jurisdictional limitation on officers author-

fflSection 26 of the act of March 3, 1921 (41 Stat. 1225, 1249).
B Section 5 of the act of March 3, 1921 (41 Stat. 1249, 1250).
14 65 Cong. Rec. 6855 (1924).
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ized to administer oaths in all public land cases in both the United States
proper and Alaska is without authority from Rev. Stat. sec. 2294, which
it implements, and is incompatible with- the statute controlling public
lands in Alaska.* -

Rev. Stat. sec. 2294, as amended, limits the jurisdictional restriction which
it imposes to -proceedings under five laws only.

An applicant for Alaska public lnds may make oath before any quali-
fled officer in the United States or in Alaska.

EXECUTION OF OATHS UNDER LAWS NOT SECirrZD BY REV. STAT. SEC. 2294-
FIVE-ACREi AcT SILENT-REGULATIONs.

In cases arising under public land laws other than those specified in Rev.
-Stat. sec. 2294, the execution of oaths is controlled by the terms of those
other statutes or,- if they be silent, by the Secretary's regulations there-
under.

Where an Illinois citizen applies for a small tract in Wyoming for summer
vacation purposes under the act of June 1, 1938 (52 Stat. 609, 43 U. S. 0.
sec. 682a), she is not required -by the statute to go to Wyoming to make
oath to her application before a qualified Wyoming officer but under the
regulations may go before any other officer in the United States who is
qualified to administer oaths.

-CHAPMAN, Assistant Secretary:
Lydia Belle Luliman of Garden Prairie,-Illinois, has appealed from

the decision of the Commissioner of the General Land Office of March
27, 1943, holding for rejection her application, Cheyenne 065016, to
purchase certain Wyoming land under the Five-Acre Act of June 1,
1938 (52 Stat. 609, 43 U. S. C. sec. 682a). The land sought, described
by metes and bounds, is situate in Sec. 7 of T. 32 N., R. 79 W., 6th
P. M., Wyoming. On May 12, 1941, it was classified by the Secretary
and opened for leasing as a cabin, health, convalescent or recreational
site. On the supplemental plat accepted on May 26, 1942, it appears
as lot 21 of Tract 43 and contains 4.72 acres. Appellant wishes to
use this tract as a cabin site for summer vacations.

The Commissioner held the application for rejection. He pointed
out that the present policy of the Department is to lease rather than
sell tracts under this law; that a lease may be renewed and that a
lessee may have a preference right to buy the leased land should the
Secretary later decide to sell the land. The Commissioner therefore
gave applicant leave to file, in accordance with the governing regula-
tions, an application to lease, not purchase. He also stated that it
had been sworn to before a notary public in the State of Illinois in-
stead of before a qualified officer in the State of Wyoming as required

-by the Code of Federal Regulations (43 CFR 210.1) and therefore
could not be accepted.

* Sec. 210.1 has been appropriately revised by Ciu. 1575 approved June 13, 1944,
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A letter of May 3 1943, addressed to the Commissioner by appli-
cant's ttorney, Edward E. Murane of Casper, Wyoming, has been
treated as an appeal. The attorney had inquired of the register
whether he would be authorized to file application for his client nder
a power of attorney from her. This question the register did not
answer but gave applicant 30 days in which to communicate with
the General Land Office on the matter. The attorney considers it
unreasonable that an applicant desiring a small tract of land for a
summer residence only should be required to travel from Illinois to
Wyoming simply to make oath to her application before a Wyoming
officer qualified to administer oaths. He argues in effect that in this
period of national emergency when the Government is making every
effort to curtail public travel it would be contrary to the public in-
terest to require the applicant to take this trip to make an oath which
she could make before a notary public in her home town if the regu-
lations were reasonable and practical. He suggests that if the: Code
of Federal Regulations does not permit waiver of the requirement the
Secretary be requested to exercise his supervisory authority and
waive it.

The regulation-cited, 43 CFR 210.1, is entitled, "Officers Authorized
to Administer Oaths In Public Land Cases" and its relevant pro-
visions are as follows:

Section 210.1 Officers qualified; affidavit and certificate of official character
required in certain cases. Under authority of Section 2294, Revised Statutes,
as amended by the Acts of March 11, 1902 (32 Stat. 63); March 4, 1904 (33
Stat. 59), and February 23, 1923 (42 Stat. 1281; 43 U. S. C. 254), and as
supplemented by the Acts of May 17, 1926 (44 Stat. 558; 43 U. S C. 75a)
and July 3, 1926 (44 Stat. 830; 5 U. S. C. 92a), oaths in public land cases may
be executed before the register or the acting register of the United States Land
Office and, in Alaska, before the receiver (where there is a receiver), or before
a United States Commissioner, or a notary public, or before a judge or clerk
or prothonotary of a court of record, or the deputy of such clerk or prothono-
tary, or before a magistrate authorized by the laws of the State, District, or,
Territory of the United States to administer oaths, in the county, parish, or
land district in which the land:lies, or before any officer of the classes men-
tioned who resides nearer or more accessible to the land, .alth6ugh he may
reside outside of the county and land district in which the land is situated.

* * * * * :* 

Except as to the register or the acting register, the official character of any
officer not using a seal of office must be 'certified to under seal by the clerk
of court having the record of his appointment and qualifications. [Circ. 881,
Sept. 3, 1926, 51 L. D. 573]

From this language it is clear that while numerous categories of
officers may administer oaths hereunder not all members of those
classes may do so,. Those who may are limited to those who by law
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are authorized to function in the land district or the county where
the land concerned lies. According to the section's title and the use
of the general comprehensive term "oaths in public land cases," this
limitation appears to obtain in all public land cases not only in the
United States proper but in Alaska as well. Yet such general appli-
cation of the restriction to public lands in the United States proper
finds no authorization in Rev. Stat. sec. 2294, to which this regula-
tion looksfor authority, and it is incompatible with the statute which
controls as to public lands in Alaska.

As regards Alaska, any officer in the United States outside of
Alaska who is authorized by law to administer an oath may admin-
ister an oath to an applicant for entry of Alaska lands. For section
10 of the act of May 14, 1898 (30 Stat. 409, 413; 48 U. S. C. sec. 359),
provides in part as follows:

All affidavits, testimony, proofs, and other papers provided for by the pro-
visions of this chapter concerning public lands, or by any departmental -or

Executive regulation thereunder; by depositions or otherwise, under commission
from the register of the land- office, which may have been or may hereafter
be taken and sworn to anywhere in the United States, before any court, judge,
or other officer authorized by law, to administer an oath, shall be admitted
in evidence as if taken before the register of the proper local land office.1

As regards lands in the United States outside of Alaska the limita-
tion, far from obtaining in all public land cases, can affect only those
cases specified in the statute which this regulation implements. That
statute- is section 2294, Revised Statutes, as amended or supplemented
by the acts cited in section 210.1. It limits itself to the execution of
proofs, affidavits and oaths required of applicants and etrymen
under five laws -only, namely, the homestead, preemption, timber-
culture, desert land, and timber and stone acts. Of these, the pre-
emption and timber culture acts have been repealed. Hence today
only homestead, desert land and timber and stone cases fall under
this section of the code and its limitation. As entitled and codified in
43 CFR 210.1 the regulation implementing section 2294 should there-
fore be revised.

In cases arising under public land laws other than those specified
in section 2294 the execution of oaths is controlled by the terms of
those other statutes or, if the statutes be silent on the point, by the
regulations prescribed by the Secretary thereunder. For example,
the verification of certain affidavits affecting mineral lands is con-
trolled by -section 2335, Revised Statutes.2 Again, in the matter of

:lSee Genera Land Office instruetions of Tune 8, 1898, regarding this act, 27 L. D..248,
par. 6, p. 249; 260. See also 43 CFR 81.2. -

P Act of May 10, 1872 (17 Stat. 95, 30 U. S. C. see. 40).
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oil and gas prospecting permits and leases the regulations 3 of May
7, 1936, prescribed for the administration of those sections of the
leasing act of February 25, 1920 (41 Stat. 437), which were amended
by the act of August 21, 1935 (49 Stat. 674), require an application
for an oil and gas lease to be under oath but even permit it to be made
by the applicant's attorney in fact.4 In that case the power of at-
torney and the applicant's own affidavit as to his citizenship and.
holdings must be attached. But there is no requirement that the oath
be made before an officer in the land district or in the county where
the lands -to be leased lie or before an outside officer authorized to
function therein.

As for the Five-Acre Act, the statute itself makes no provision as
to the execution of the application thereunder, thus leaving to .the

Secretary prescription of the requirements to be met. The approved
regulations in both Circular 1470 and Circular 1470a have provided
in footnote, p. 13, par. 9 as follows:

9. The application must be executed under oath. It may be sworn to
before the register or -the acting register of the proper district land office
or before any other officer qualified to administer oaths. except as to the
register or the acting register, the official character of any officer not using
a seal of office must be certified to under the seal of the clerk of court having
the record of his appointment and qualifications. Only the original applica-

- tion need be sworn to.

This makes an oath obligatory but gives the applicant a choice as to
the officer before whom he will swear to his application. He may go
before the register of the "proper district land office," which is the
land office of the district where the land lies, or he may go before any
other officer at all, anywhere, who is qualified to administer oaths.

Grammatically, the limiting prepositional phrase "of the proper
district land office'? modifies only the substantive term "the register
or the acting register." It is not to be implied as modifying the
term "any other officer"'as well. Had the regulation been intended to
apply the limitation of place to that officer also, the phrase would
have had to contain some locative word, in that case reading perhaps
"or before any other officer therein qualified to administer oaths."
But no such locative word does appear and there is no authority for
importing any into the text-

It is also to be noted that had it been intended to adopt the rule as
laid down in section 2294 for homestead, desert land and timber and
stone cases, the regulation would have had to provide also for an oath.
to be taken before the nearest or most accessible officer qualified to

a Circ. 1386, par. 10, p. 5. See also 30 U. S. C. sec. 190.
'See Edwina S. Elliott, 56 I. D. 1.
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function where the land lies even though such officer might reside
in a different'land district or county. But, again, there is no such
provision. In consequence, it can only be concluded that the regula-
tion was not intended to adopt either in whole or in part the limita-
tion contemplated by section 2294 but was meant to give to applicants
the choice -which its language as it stands purports to describe.

Nor does the Department see any reason why the regulation under
the Five-Acre Act should follow or adopt the rule prescribed by
section-2294. To accord the option described in nowise contravenes
the statute. It does not interfere with good administration. More-
over, it accommodates applicants and there is good precedent for
that. It is not to be forgotten that under the original homestead
law of May 20, 1862 (12 Stat. 392), the convenience of applicants
was not consulted and authority to administer oaths to them was
reposed in but one officer, the register of the appropriate land dis-
trict. It was early seen however that this narrow rule inflicted
considerable hardship upon settlers in undeveloped country. It was
for their benefit primarily that the authority to administer oaths
was extended by uccessive statutes to more and more classes- of
officers who might be more easily reached thanthe register. As the
first5 of these statutes puts it, the affidavit might be made before the
clerk of the court for the county in whieh the applicant was an actual
resident when he could show that certain facts as to a bona fide set-
tlement obtained and that he was prevented from personal attendance
at the district land office by distance, bodily inflrmity, or other good
cause.6

In the instant case the Department finds that 43 CFR 210.1 is
inapplicable; that the regulation quoted from Circula5 No. 1470a
controls here, quite properly making no requirement that applicant
swear to her affidavit in Wyoming; and that appellant is entitled to
make such oath as may be required in the premises before a notary
public of established authority in any State in the Union. Accord-
ingly, the Commissioner's decision that appellant's application was
not properly executed is reversed. But the Department supports the
Commissioner's position that the site at present is open to lease not
purchase. The Department therefore rejects the instant application
with leave to appellant to apply for a lease of the site in question.

So Ordered.

Act of March 21, 1864 (13 Stat. 35).
6 Section 2294, Revised Statutes (1878).



546 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [58 I .

K. E. 'SALTGAVER ET AL.

Decided Ootober 25, 1943

OIL AN] GAS LEASES-DISCOVERY OF NEW FIELD-ROYALTY OBLIGATIONS OF
LESSEES-ACT OF DECEMBER 24, 1942.

The development of a well from which there was sustained production of
oil from and after October 25, 1942, does not entitle the, lessees on whose
leased land the well was developed to the benefits of the act of December
24, 1942, which offers a bounty in the form of a royalty rate of 12V2 per
cent for prospecting resulting in the discovery of a new field or deposit.

STATUTORY CONSTRTUCTION-RETROSPECTIVE .EFFECT OF STATUTE-TIME OF THE
EFFECTIVENESS OF A STATUTE.

In the absence of an unequivocal expression of the legislative intent that
a statute shall operate retrospectively its operation is prospective only.

STATUTORY CONSTRUCTION-RETROSPECTIVE EFFECT OF STATUTE-MEANING OF PRO-
VISION THAT STATUTE SHALL BE EFFECTIVE "DURING THE PERIOD OF THE
NATIONAL EMTERGENCY PROCLAIMED BY THE PRESIDENT MAY 27, 1941.";

The provision in the act of December 24, 1942, that it shall be effective
"during the period of the national emergency proclaimed by the President
May 27, 1941," is not an unequivocal expression of the legislative intent
that the statute shall be effective from and after May 27, 1941.

STATUTORY CONSTRUCTIONV-RELIEF STATUTE.

The rule that a relief statute should be liberally construed to include all
those whom it was intended to benefit has no application to the act of
December 24, 1942, which offers a bounty in the form of a reduced royalty
rate for oil and gas prospecting on the public domain resulting in
the discovery of a new field or deposit. Persons who do not discover oil
as a result of prospecting which would not have been done except for
the rewasd offered by the act of December 24, 1942, are not entitled to
its benefits.

DISCOVEiY OF NEW OIL FIELD-TIMiE OF DISCOVERY-EFFECT OF PRODUCTION OF
OIL PRIOR TO ALLEGED DISCOVERy DATE. -

The development of a well which produced an average of 226 barrels of oil
and 328 barrels of water per day from and after October 25, 1942, cannot
be regarded as a discovery of a new oil field after December 24, 1942.

CHAPMAN, A8sitant Secretary: 

The unit operator and the lessees of certain lands in Laramie
County, Wyoming, within an area included in the approved unit
plan of development for the Horse Creek Anticline Area have ap-
pealed from the decision of the Commissioner of the General Land
Office of May 22, 1943,: denying their petition for determination that
a discovery of a new oil and gas field has been made which entitles
them to the benefits of the act of December 24, 1942,
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The four leases held by appellants were- issued on August 1, 1942,
and November 1, 1942. On January 8, 1943, all or a portion of the
land covered by each of these leases was included in the Horse
Creek Anticline Area and the General Petroleum Corporation of
California was approved as the unit operator. In September and
October 1942, a producihig well was developed on the land covered
by the Saltgaver lease. On January 22, 1943, the lessees and the
unit operator filed their petition, requesting the Secretary of the'
Interior to determine that a new oil and gas field and deposit em-
bracing allt the lands within the unit area described as the Horse
Creek Anticline Area has been discovered and that from and after
October 2, 1942, the royalty oun the oil production under each of
the leases shall be at a flat rate of 121,2 percent in accordance with
the provisions of the act of December 24, 1942 (56 Stat. 1080).

In his decision of May 22, 1943, the Commissioner denied the peti-
tion on the ground that the act of December 24, 1942, is applicable
only to discoveries made after its enactment. This appeal raises
only the question of the date of the effectiveness of the statute.

The act of December 24, 1942, entitled "An Act To encourage the
discovery of oil and gas on the public domain during the continuance
of the present war," provides:'

That, during the period of the national emergency proclaimed by the Presi-
dent May 27, 1941 (Proclamation Numbered 2487), upon a determination by
the Secretary of the Interior that a new oil or gas field or deposit has been
discovered by virtue of a well or wells drilled, within the boundaries of any
lease issued pursuant to the provisions of the Act, approved February 25, 1920,
as amended (U. S. C., title 30, secs. 181-263), the royalty obligation-of the
lessee who drills such well or wells to the United States as to such new deposit
*shall-be limited for a period of ten years following the date of such discovery
to a flat rate of 121/2 per centum in amount or value of all oil or gas produced
from the lease.

It is a matter of common knowledge that in 1942, serious concern
was felt for the consequences of the greatly increased oil production
demanded by the war program of the United States. In seeking to
augment the sources of oil in order to prevent depletion of existing
sources through overproduction, Congress adopted the policy of en-
couraging exploration on the public domain and, to accomplish that
end, enacted the act of December 24, 1942, which offers a bounty for
discoveries of new fields or deposits of oil and gas on the public
domain in the form of a lower royalty rate.

In urging that the act of December 24, 1942, was intended to oper-
ate retrospectively so that it is applicable to the discovery of October
25, '1942, appellants do not deny the well-established rule that a
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statute cannot be construed to operate retrospectively unless the legis-
lative intention to that effect is unequivocally expressed. Brewster v.
Gage, 280 U. S. 327, 337; Miller v. United States, 294 U. S. 435, 439.
They contend, however, that the phrase, "during the period of the
national emergency proclaimed by the President May 27, 1941,"
contained in this statute can be interpreted only as a legislative
direction that the privilege of paying the lower royalty rate shall be
extended to the-lessees of lands upon which new-discoveries have
been made at any time since May 27, 1941.

There is, in fact, no express direction in the statute which indicates
when it shall become effective. -Likewise, there is no designation of
a date when it shall cease to be effective. It is obvious, however,
from its terms that the statute was intended to terminate with the
period of the national emergency. In indicating that its effective-
ness should end with the end of the national emergency it was both
natural and necessary to refer to the Presidential proclamation that
gave the existent emergency a legal status. In doing so, it was nec-
essary to identify the proclamation by its date and number. Thus
it is reasonable to suppose that in referring to the proclamation as
it did that Congress did not intend that the privilege extended by
the statute should apply from the date of the proclamation, but that
it should apply to all new leases issued by the Department after the
effective date of the act and until such time as the existence of a
national emergency is no longer recognized.

This interpretation is at least as plausible as the interpretation
suggested by appellants. Because the statute is subject to such inter-
pretation it is clear that there is no unequivocal expression of the
legislative intention that it shall operate retrospectively. A statute
is not retroactive merely because it draws upon antecedent facts for
its operation. Coe v. Hart, 260 U. S. 427, 435; Reynolds v. United
States, 292 U. S. 443, 449; Lewis v. Fidelity & Deposit Co., of Mary-
land, 292 U. S. 5s0, 571; Russell v. United States, 278 U. S. 181, 187,
188.

Appellants also 'contend that because Senator O'Mahoney of
Wyoming is the author of the act-of December 24, 1942, his letter to
the Secretary of the Interior pleading for a retrospective operation
is evidence that the, act was intended to authorize such operation.
The principle of statutory construction implicit in this contention
might be conceded without altering the position of the Department,
since the bill actually enacted is a substitute for Senator O'Mahoney's
bill which was offered by the Secretary of the Interior (H. Rept.
2730, 77th Cong., 2nd sess.), and was drafted in this Department. The
Secretary's letter of May 3, 1943, in answer to Senator O'Mahoney,
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and the applicable departmental regulations approved on the
same date (8 F. R. 6141), both of which adopted the construction
opposite to that urged by the appellants, are thus, under appellants'
theory of statutory construction, cogent evidence of the purpose of
the statute.

In his letter of May 3, 1943,_ the Secretary informed Senator
O'Mahoney that the Department was clearly of the opinion that the
act could not be construed as retrospective in effect.

Subparagraph 2 of section 192.56b of the regulations states:
The Act does not apply to discoveries made prior to its enactment or to

discoveries on leases carrying a royalty of less than 121/2 percent.,

Appellants also contend that because the statute is a relief statute
it should be liberally construed to benefit all those to whom it' is
applicable. It is clear, however, that the statute in question is not
a relief statute. It-is rather the offer of a reward for oil prospecting
on the public domain which results in the discovery of additional
sources of the national oil supply. It was intended to encourage
extensive prospecting in regions of the public domain where oil and
gas are not known to exist and offered the lower royalty rate on new
discoveries in such regions as an incentive for such prospecting. The
report of the Senate Committee on Public Lands and Surveys (S.
Rept. 1652, 77th C ong., 2nd sess.) states specifically: "It is purely
designed to be an encouragement for wildcatting."

Because the result of this act is a temporary reversal of the firmly
established conservation policy of the Department and a reduction in
the revenue realized from oil and gas leases, it is apparent that- it
was not intended that the act should be utilized for the personal
benefit of individuals who do not meet the conditions upon which the
statutory bounty is given. Appellants were not motivated by the
reward which the statute offers to undertake any additional drilling
on the public domain. They had completed drilling and were oper-
ating a producing well several months before the act was passed by
Congress. They did not, therefore, augment the sources of the na-
tion's supply of oil by the discovery of oil on land which they would
not have prospected except for the reward offered by the statute and
they are not entitled to the benefits of the act.

Appellants' final contention that in the event that the Department
should determine that the statute has no retroactive operation, it
should recognize that the discovery upon which they rely was not
made until after the enactment of the act of December 24, 1942, is
without merit. It is completely refuted by the factual information
contained in their own petition which shows clearly that the well has

r Ace
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been producing an average of 226 barrels of oil and 328 barrels of
water per day since October 25, 1942.

The request for oral argument is denied and the decision of' the
Commissioner is affirmed.

Afirmed.

H. W. ROWLEY

-Decided November 22, 1943

PRACTICE-RES JUDICATA.

A decision in a patent proceeding that the land is coal in character is res
judicata and will not be disturbed in an action initiated by protest against
issuance of oil and gas leases unless clearly proved to be wrong.

PRAcTIcE-PROEDURE OF'REOPRNING A CASE CLOSED BY DEPARTMENTAL DEcIsIoN

-AUTHORITY OF COMMISSIONER TO DISREGARD DEPARTMAENTAL DEcISIoN.

A party aggrieved by final decision of the Department may reopen the case
by motion for exercise of supervisory authority of the Secretary under
Rules of Practice (Rule No. 85, 43 CiR 221.82), but the Commissioner
of the General Land Office is without authority to disregard a departmental
decision.

CLASSITICATION-EFFECT OF RECOGNITION OF CLAIMS TO OM AND GAS AFTER
CLASSIFICATION OF LAND AS VALUABLE FOR COAL.

When land has been classified as valuable for coal and withdrawn from
entry, selection or location for other purposes, the discovery of oil and
the issuance of leases do not affect the withdrawal for coal purposes
or constitute a finding that the land has no value for coal.

CHAPMAN, Assistant Secretary:
January 23, 1926, H. W.' Rowley filed application, Billings 027490,

for patent to the Hillside Oil Placer claim showing location thereof
December 1, 1915. The location covered'the greater part of the SEI/4
and a small strip in the E/2 SW1/4 Sec. 34, T. 9 S., R. 23 E., M. P. M.
At the date of location all the land therein was classified and priced
as coal land except NE1/4 SEI/4 Sec. 34 in accordance with the pro-
visions of paragraph 6 of the regulations under the coal land laws
approved April 12, 1907 (35 L. D. 665), and instructions approved
April 10, 1909 (37 L. D. 653). On April 1, 1927, the E/2 of lot 4
(SE'/4 SEI/4) was reclassified as noncoal. By Executive Order of
December 6, 1915; all of Sec. 34 was included in Petroleum Reserve
No. 40 Montana No. 1, and on December 16, 1924, defined as within
the known geologic structure of the Elk Basin oil and gas field. By
decision of November 3, 1927, the Commissioner of the General Land
Office found that discovery of oil had been.made in a well on the claim
in June 1917 at the depth of about 2,000 feet, as the result of diligent
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prosecution of work initiated prior to the inclusion of the land in the
petroleum reserve and also in a second well in 1922; that the wells
were located on the area classified as noncoal and that the average
production per well was barrels per day. The Commissioner in
effect, held that lands classified as coal land and valuable therefor
were not subject to mining location; that the classification was prima
facie evidence of such value, and upon condition that the applicant
complete his record as to other particulars he was allowed to apply
for a hearing-

* * * to show, if he can, the non-coal character of each or any of the
40-acre subdivisions part of, which is embraced in his claim and which is now
classified as coal, or of any area or areas within the boundaries of his survey
contiguous to the lands therein now classified as non-coal, the claimant being
entitled to all of the land in his claim- which is not coal in character. (See
:51 L. D. 436)

The applicant applied for a hearing and adduced his evidence in
disproof of coal classification in March 1931. In behalf of the Gov-
ernment,. the testimony of mining engineer Galbraith on direct and
cross-examination was taken by deposition in May 1931.

By decision of June 6,- 1932, the Department upon appeal of the
applicant sustained the concurrent findings of the register and Com-
missioner, made upon consideration of the evidence adduced, that
all the land then classified as coal, namely, all that part of the claim
except what is within the NE/ SE1/4 and E1/2 SE1/4 SEI/4 is valu-
able for coal and affirmed the rejection of the application to the extent,-
of the land so classified. July 25, 1932, in accordance with this de-
cision, the Coinnissioner finally rejected the application to the extent
of its conflict with Lot 2, NE1/4, SW'A, Lot 3, NW1/4 SE1, W1/
Lot 4, Sec. 34 and closed the case. The applicant having died in the
meantime, the application for the reduced area was cused to be
perfected by the -executors of his estate, the purchase price for the
excess area was returned to the applicant's representatives and patent
issued Februairy 21, 1933, for the area within the claim classified as
noncoal embracing 35.574 acres. -

Based upon an application filed April 18, 1932; for the lands elimi-
nated from the mineral application, an oil and gas prospecting permit
for such land was issued on December 18, 1933, to Theodore E. Keefer
which was canceled June 11, 1937. On July 22,1943, theMinnelusa
Oil Corporation completed a commercial well on the tract patented to
Rowley in the Embar Tensleep sands at a depth of about 4,900 feet.
A report made by oil and gas supervisor to the Geological Survey is

to the effect that the well has an estimated open flow of 1,920 barrels
of oil a day. Upon a supplemental plat of survey the W1/2 Lot 4
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is designated as Lot 8. Public sale of this lot, among other parcels of
land, was authorized June 18, 1943, under section 17 of the General
Leasing Act, as amended, and advertised to be sold on August 12,
1943.

July 16, Wood and Cooke, the, attorneys who had represented
Rowley in connecdion with the patent application, addressed a letter
to the Commissioner protesting against the sale of Lot 8 by the Gov-
ernment and expressing the view that the patent proceeding should
be reopened and patent be issued for Lot 8.: The reasons advanced
for the action proposed were, in substance, that the applicant could
not have applied for an oil and gas permit for the area excluded
from the patent as he could not truthfully state that the land was
not within the known geologic structure of an oil and gas field and
after the leasing act was amended August 21, 1935, such an applica-
tion would have been rejected; that of the area excluded only Lot 8
remained unappropriated land, the remainder being embraced in oil
and gas leases; that the testimony at the hearing showed that the
land had no commercial value for coal and was more valuable for oil
than for coal- and that the Government had recognized by its sub-
sequent action that the land had only value for oil and that it should'
be treated as oil land and the decision therefore holding the land
valuable for coal should be treated as void. By decision of August
.2, 1943, the Commissioner dismissed the protest-on the ground that
the matter was es judicata and he was without jurisdiction. The
applicant has appealed alleging that it affirmatively appears from
the record and proceedings relating to Hillside Placer claim that-

1. That there is no evidence nor any sufficient or substantial evidence-
establishing or tending to establish that the land now- described as Lot 8,-
Section 34, Township 23 South, Range 9 East, Carbon County, Montana, at
the time of the location thereof by H. W. Rowley, or thereafter or at all, was
coal in character but that on the contrary it is established by the said record
without dispute that the said Lot 8 was non-coal in character -at such time
and times and was properly located by the said H. W. Rowley as a -portion
of his placer mining claim.

2. That the rejection of the application of H. W. Rowley for patent upon
said Lot 8 was void, without support in the record of the case and contrary
to the said record, for the reasons specified in paragraph 1 of this notice of
appeal, and that accordingly the case in that respect is not res judicata.

3. That the decision rejecting the application for patent upon said Lot 8
-is a void judgment rendered without jurisdiction in the premises in that there
is no evidence nor any sufficient or substantial evidence to support the same
in the said record, and that accordingly the said judgment was properly
subject to the attack made upon it, through the proceedings involved upon
this appeal. '

And it is hereby specified as a further ground for this appeal that the Depart-
ment of Interior has long disregarded the designation of said Lot 8-upon its



550] R. W. ROWLEY 553
November 22, 1943

records as land that is- coal in character and has likewise disregarded the
similar designation. upon ts records of other, adjoining and, adjacent lands,
some of which were included in the patent application of H. W. Rowley and
rejected for patent as coal and not oil lands, and has treated the said Lot and
other lands for all purposes as oil lands and not otherwise, all of which appears.
from the records and files of said Department, which are made a part hereof
by reference.

'No rule is more settled than the rule that the Commissioner has no
* authority to overturn the decision of the Department and his holding

* that he had no jurisdiction was clearlyv right. Lettrieuss A lrio, 5 L. D.
613;. Phillips v R. R., 6 L. D. 378; J.H. opperud, 10 L. D. 93; John
I Voods, 10 L. D. 230; Clark I. Wyman, Assignee, 55 I. D. 107; ohn
T. ' Ndffag 11 L. D). 174.0 The. appellants do not assign any errorizi the
grounds for dismissing his protest and as an appeal it may well be
dismissed. : The proper procedure to secure te reopening of a case
closed by final decision of the Department is by a motion for the-
exercise of supervisory authority, under Rule 85 of Practice, 43 CFIR
221.82. As the appellants, in. effect, question the status of the tract
as public- land and the right to' administer it under-the leasing act
and claim in their -argument that under the law no lease can be granted
by the Department. because of the vested -rights of Rowley in the -land- 
by. virtue of his mining location and application for patent the con-
tentions' of 'the appellants will be regarded as in support of a motion
for the exercise of supervisory authority.

Assuming for the sake of argument as asserted, that the conclusion
that the land was valuable for coal was unsupported by sufficient or
substantial evidence, the contention that the decisions were therefore
void' and the Departiment without jurisdiction is opposed to settled
law.. It is an established principle that lands iithdrawn' and classi-,'
ied as coal land and valuable there'for are not subject to location,
entry and patent under the mining lais for nonmetallic mineral.
Arthur K. Lee et al.,_.51 L. D. 119; John aeFayden, Si L. D. 436,
438. 'The validity of Hillside Oil Placer as to the tracts involved
turned on the question o f fact whether the land was valuable for coal.

.The decisions assailed held -that it was so valuable. The determina-
tion of the Land Department as to the existence of facts upon which
the right to.'a patent-is basedis conclusive against collateralattack in :
the abseince of fraud or mistake. "Steel v. Smelting. Co., 106, U. S. 447;
Barden v. Northern Pac.. ?. Co., 154. U. 'S. 288; West v. Standard-
O il Co., 278 U. S. 200, 211; Lindley on Mines' (3d ed.) sec. 108; 43
U. S. C. A. sec. 2 and notes 37, 38 and 39. And this determination;
would ordinarily be conclusive, even if wrong conclusions were-drawn: f

from the evidence, Shepley v. Cowan, 91 U. S. 330, 340;: Lee v. John-
692959-48--41
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&o, 116 U. S. 48, 49, and there was demonstrable error in the admis-
sion, or appreciation of the evidence, West v. Standard Oil Co., supra,
213.: i--

Moreover, the fact that the land may be, or is demonstrated to be,
more valuable for oil than for coal, whether known now. or. at the
time of adjudication does not militate against the force of the with-
drawal and classification for coal. The relative value of the land
for coal andfor petroleum affords no adequate basis for a determina-
tion of the right of the applicant to a patent for an oil placer claim.
John MeFayden et al., supra, 440-442. Land may still be valuable
for coal` although it may have a' far greater present value for oil.
Moreover, the 'fact that the Department has granted' oil'and 'gas
permits and leases on' the land and intends to grant further rights to
such deposits, does not imply a judgment that the land has no value
for coal nor affect the. withdrawal' therefor. 'The appellants have
not shown any error of law in the decisions made and the findings
of fact are not open to attack, and there is nothing therefore to create
a doubt as.to its va]lidity.

The appellants reproduce a large part of the evidence of the mineral
claimant and attempt to assay the value of the'testimony of the Gov-
ernment in support of their contention that the evidence affirmatively.
shows 'thatIthe coal veins on the land have 'no merchantable value
and are 'worthless. The' record shows that these same. contentions
were made on the former appeal to' the Department and were the
chief rounds relied upon for reversal. The. undisputed' evidence
shows that the coal crop' line extends irregularly through lot.'8, alleged
to Contain 20.64 acres and there is no coal east' of the crop line. A'S
to the land west of the 'crop line there was a confict of expert opinion
from surface observation whether coal commercially valuable existed
at 'depth. The witnesses for the mineral claimant were of the opinion
that-the coal was: worthless, the principle reasons assigned being that
there was a strata of disintegrated shale above the coal vein and if
attempt was made to recover the coal, the 'shale would intermingle
with it and it would be impracticable to separate it from the coal';
that the coal bed that otherwise would be minable was above the' satu-
ration point or water level and that surface moisture had the'effect
o'f leaching out' the volatile matter and causing the'coal to check in its
laminations, lose its heat'value and open up and 'receive'a great' deal
of foreign matter;that the erosion was at right angles to the' dip 'of
the coal and the coal would therefore be difficult to mine that the
coal was a medium lignite, dirty and of poor quality.

Galbraith a mining engineer, on the other hand, was of the opinion
that prospecting would be necessary to determine the 'heat value;
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that the 'outcrop-indicated a good grade of hard semibituminous coal
when mined at depth, the same as had been encountered in the Silver
Tip mine in the same Eagle formation two miles distant from the
land; that it would be the' same coal as was mined at Bridger, Mon-
tana, in the' same series having 11,000 B.' t. u. when analyzed; that
there was no demand for the coal at. the present time, but if there
were, it could easily be mined and transported; that the crop coal
was above the water level but after depth is reached the surface
leaching]would disappear and the coal would be found -of good
quality; that because of the loose shale and top soil the mine would
have to be 'timbered but when the weathered horizon was passed the
coal would be hard again. The testimony of Galbraith shows that
while he introduced data appearing in Bulletin 341 of the Geological
Survey, upon which'the classification was based relating to the analy-
sis of the Eagle coal and other matters, that he measured the out-
crop, examined the land, and made maps of the significant coal
features. There is no basis in fact for the statement of appellants
that he but reiterated the facts in the Survey Bulletin. The above-
stated outline of the nature of' the testimony is not made with any
purpose to readjudicate the facts, but to show that the adjudication
was based upon conflicting opinion evidence and that the appellants
here seek a readjudication after acquiescing in the previous final
decision for 12 years and accepting the patent without. demur. As
to that portion of' lot 8 which appeared from the evidence to be
noncoal in character, the patentees made no timely objection to 'its
exclusion from the patent. Contrary to what may be implied from
t he: decision of the Commissioner, the decision in John McFayden
et al., 8upra, did not hold that a placer patentee was entitled to every
2½2-acre tract nonmineral within his locatilon. The classification in
that case was made according to 2 c-acre tracts as stated "for the
purpose of this case only" and purely as 'a matter of grace and not
of right. The smallest legal subdivision- authorized by Rev. Stat.
sec. 2330, to which a placer claim on surveyed land may be located
and described are 10-acre tracts in square form. William J. Harris,
45 L. D. 174; Laughing Water Placer, 34 L. D. 56; Roman Placer
Mining' Claim, 34 L. D. 2600; American Smelting and Refning Co.,
39 L. D. 299. Departures from this rule have been recognized where
the status of surrounding land did not permit conformity therewith,
as where compliance with the requirement would necessitate the plac-
ing of the lines upon prior located claims or the claim located was
surroMnded by such claims. Snow Flake Fraction Placer, 37 L. D.
250. The noncoal portion of section 8 is not susceptible of division
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in squares of 10 acres, and the patent applicant was not deprived of
any right by the rejection of .his application as to such portion.

Although the Department is not controlled in its decisions by the
doctrine of res ,judicata and may open any proceeding and correct and
reverse its decision so long as the legal title to the land involved re-
mains in the Government, United States v. United States Borax
Company, 58 I. D. 426, supra the Department has frequently recog-
nized and applied the doctrine as essential to the orderly administra-
tion of the laws of the United States by its executive officers, Lillie
A. I.Kely, 49 L. D. 659; Charles Perkins, 50 L. D. 172, and whenever
necessary to protect the rights of the Govermnent and where equity
and justice demand it, Brooks v. M6Bride, 35 L. D. 441.. It has fre-
quently been applied where errors of fact were alleged after long
acquiescence in decisions of the Department, but no new facts were
alleged, as in Daniel Woodson and J. W. Whitfield, 3 L. D. 364; A.
T. Lamphere, 8 L. D. .134. The question whether the land in con-
troversy was valuable for coal was necessarily resolved by weighing
conflicting geological inferences, and it does not appear that then or
now, the conclusion that the land was valuable for coal was clearly
wrong. Had a motion for rehearing been timely filed upon the same
grounds as now advanced, the rule would have been applicable that
the concurring decisions below upon the facts are not to be disturbed
unless clearly wrong, Cof#n v. inderstrodt, 16 L. D. 382, and that
the motion should not be entertained unless it presented some vital.
and controlling question that was not considered when the decision
was prepared. Cobb V. C'rowther et a., 46 L. D. 473. The record
does not show, that by' the decisions assailed the mineral claimant
was denied :any valid right, but had it so appeared, the Government,
through the partial rejection of the application reasserted its title to
the land rejected and resumed control of it for a much longer period
than the statute of limitations of the State (secs. 9015, 9016, Rev.
Code, Mont., 1935) provides, and which may be relied upon in adverse
proceedings to quiet title to real property. See Leutholtz v. HotCh-,

kiss, 259 Pac. 1117; Instructions of February 6, 1941, Farmers Banco,
57 I. D. 236. The case is regarded as finally adjudicated. Fully
cognizant of this protest, the Department on October 25, 1943, ap-
proved the recommendations of the Commissioner that the lot in
question, with others, be advertised for lease under the provisions
of section 17 of the, leasing act and notice has been issued for the
reception of bids until noon of November 29, 1943. Upon full con-
sideration of the matter that action is affirmed and the motion finally

Denied.,
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EARL CRECELOTUIS HALL

Decided November SO, 19-43

TRANSPORTATION AcTv OF 1940-RESTORED LANDS-WHEN AVAiLABLE FOR DIs-
PosAL-TAYLOR GRAZING ACT-SETTLEMENT.

Lands released under the Transportation Act of 1940 are "restored" lands,
which are available neither for disposal nor for classification until appro-
priate indication of such availability shall have been given by the Govern-
ment and notation of restoration shall have been made. on the records.

Action looking to the disposal of such lands will not be taken pending: con-
gressional action on legislation recommended by the Department to fix
their: status.

By virtue of the Taylor Grazing Act of 1934, rights of settlement may no
longer be initiated.

CHAPMAN, Ass stant Secretary:-

Earl Crecelouis Hall of Auburn, California, has appealed from a
decision by the Assistant Commissioner of the General Land Office
dated June 8, 1943. This held for rejection Sacramento 034868- "F".
Hall's application of December 15, 1942, for homestead entry under
Rev. Stat. sec. 2289 and his petition under the Taylor Grazing Act'
for an agricultural classification of 80 acr6s located outside a grazing
district and described as follows: T. 14; N., R. 8 E., M. D. M., Cali-
fornia, Sec. 9,W1/2 SE/4, or NW1/4 SD-A and SW'A SF14.

The petition for classification shows that despite the prohibition
in section 7 of the Taylor Grazing Act against the occupation; of
public lands in advance of allowance of entry Hall took possession
of the lands on October 30, 1940, two years before applying for them.,
that with his wife and two minor children he has been residing on
them ever since and that he has made a number of improvements on,
them.- The petition states that Hall believed the lands.belonged to
Dorin C. Van Lue and tried to buy themi from him. Informed that
they were owned by the Central Pacific Railway Company, he ap- -

proached the company only-to learn that the railroad had released
all its claimsn to these tracts. He-therefore fileda homestead applie0--
tion for them and petitioned for their agricultural classification,
stating that the, two. tracts are- essentially nonmineral and are not
being claimed or worked for mineral.

-Briefly, the ground assigned' for the Commissioner's rejection Was
that the lands sought were among lands claims to which by land
grant carriers had been- released under the Transportation Act of

'Act of June 28, 1934 (48 Stat. 1269), as amended by the act of June 26, 1936 (49
Stat. 1976, 43 U. S. C. sec.: 315f); 43 CPR 2961-29613. :



558 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [58 I. D.

1940 ;- that H. R. 838 had been introduced into the House on January
7, 1943, to provide an administrative policy for all such lands; and
that pending congressional action thereon the lands involved were
not subject to disposal and petitions for their classification need not
be considered. The decision also suggested that Hall's occupancy of
the lands was a trespass.

Hall appealed, indicting the decision as a violation 'of constitu-
tional law and an arbitrary denial of -his right to be heard, in con-
tradiction of all land office precedents. He resented being thought
a trespasser. He considered himself a "settler" and as such protected
by various statutes. He demanded action upon his application with-
out reference to any pending congressional legislation.

The connection of the Central Pacific Railway Company with the
lands here sought is of controlling importance. It was described in
part in the Commissioners decision. The chief points, in the legal
relation of the road to the lands are as follows: The tracts in ques-
tion had been within the odd section railroad grant made by the acts
of July 1, 1862 (12 Stat. 489), and July 2, 1864 (13 Stat. 356), a
grant in praesenti of lands in primary limits only to which the
Central Pacific Railway Company had succeeded. By letters of
August 2, 1862, and August 9, 1864, the township here involved,
namely, T. 14 N., R. 8 E., M. D. M., was withdrawn for the railroad
to the 15 and the 25 mile limits, respectively. On March 26, 1864,
the company filed the map of definite location of the railroad's line
opposite these tracts. -

'As to the particular subdivisions here involved, it was not until
February -19, 1938, that the company filed its selection of them,
namely, List No. 115, Sacramento 031414, declaring that the tracts
were not "interdicted mineral" lands or adversely appropriated.
However, upon field examination of the tracts for minerals, the
special agent -on August 10, 1938, reported that the land was essen-
tially mineral in character, containing valuable deposits of gold and
other minerals; that it was being mined-by several persons, among
them Dorin C. Van Lue, mentioned above; and that it was not sub-
ject to patent by the railroad. -

In consequence, the land office on August 27, 1938, directed adverse
proceedings, Contest 24T, against the selection on the agent's charge.
The record upon the hearing, Sacramento 031414, showed that Van-
Lue alleged ownership of several mining claims located inl1936 on
the acreage involved, viz., WI/2 SE'/4 of Sec. 9. On March 12, 1940,
the register held the charge proved and recommended cancellation
of the selection list. On April 12, 1940, the company appealed.
Events however made it unnecessary for the Department to decide
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between the examiner and the register' on the one hand and the rail-
road on the other.' Further, as will be seen, the same events make
it unnecessary and improper at- this time to consider the character
of the NW1/4 SE l/4 in connection with Hall's application.

Before-departmental consideration of the -railroad's appeal, the
Congress passed the- Transportation Act of September 18, 1940 (54
Stat. 954). Of this act, section 321(a), part II, Title III (49 U. S.
C. sec. 65) provided for thelelimination of preferential traffic rates -
enjoyed by the United States in connection with certain of its rail-
road transportation requirements.: But part (b) of the section re-
quired that-before becoming entitled to the benefits of section 321(a)
a land-grant railroad carrier must release all "further claims" to
lands under its grant. To avail itself of the benefits mentioned, the
Central Pacific Railway Company on October 28, 1940, conformably
with land office regulations2 filed the required . release of all its
"further" claims under its grant and on December 28, 1940, the
Secretary approved the release, in effect thereby lifting the above-
described withdrawals of the lands released.

Under the Transportation Act, lands embraced in clear lists fully
and finally approved by the Secretary of the Interior to such extent
that issuance of patent thereof might be required by law were among
those lands which were to be excepted from the scope of a release.
In this case, 'the railroad's selection of W/2 SE'/4 Sec. 9 had not been
thus finally approved by the Secretary. It was therefore not ex-
cepted from 'the release but was one of the "further claims" which
the railroad gave up by its formal release. With the execution of
the release the occasion for the contest andfor the company's appeal

ceased. T he company had dropped its claim. Accordingly, on
November 6,1942, the General Land Office canceled the selection in
List 115 and dismissed and closed Contest 2471, without acting on
the company's appeal in, the adverse proceedings. That this action
was proper is not to be questioned.

The intention and the effect of the release were of course to free
from any company claim all the United States lands that had been
subject thereto. Upon the Secretary's approval of the instrument
the two withdrawals mentioned above as made for the road were in
effect lifted, and the lands, released from all claims, immediately
regained the status of vacant, unappropriated, public lands. But
this restoration of the tracts to the public domain did not eo instanti
make them subject to classification and disposal under section 7 of
the Taylor Grazing Act as some might suppose.

2 Regulations of October 10, 1940, Circ. 1480, 43 CiR 273.61-273.67.



560 DECISIONS OF THE DEPARTMENT OF THE. INTERIOR 58 I. D;

The simple fact that lands belong to the United States and make
part of the public domain does not, of itself make them subject to
disposal and private acquisition. Something more is required. It;
is true that according.to the Supreme Courts the words ."public

lands" are habitually used in our legislation to describe such lands
as are subject to sale or. other disposal under general laws; and that
ordinary thinking gives only this narrow, technical sense to the term.
But it is not to be overlooked that the Supreme Court has also said
that: before lands federally owned become subject to private appro- 
priation there must be an indication by the United States that the
lands are held for such disposal.4

This latter statement, made in 1898, epitomized land department
views and practice, in particular as to "restored" lands. Through the
years,; the Office and the Department have had frequent occasion to
consider the status of restored lands,-lands once segregated. by
various kinds of adverse claims or appropriations, even those of
patent, and restored to the United Statos'by congressional act, by
court decision, by individual relinquishment, by land office cancella-
tion or by revocation of some withdrawal, Executive or departmental.
In a long line of decisions in such cases, the Department has held
that although restored lands become part of the public domain im-
mediately, it remains for the Department and for itj alone in the
absence of congressionald direction to.give the "indication" spoken

-of by the court and to determine when and how such lands shall be
opened for disposal.5

Not only this. The Department has also held that orderly admin-
istration of the land laws forbids any departure from the- salutary
rule that lands which have once been, segregated from the public

* domain, whether by entry, patent, reservation, selection or otherwise,
shall not be subject to any form of appropriation until the local land.
officers, acting under instructions from the Commissioner of the Gen-
eral Land Office, shall have entered upon the records of the local
office proper notation of the restoration of the -lands to the public
domain. 6 :

sNewhall v. Sanger, 92 U. . 761.
' Olahoma v. Texas,' 258 U. S. 574, 600.

Olson v. Praver, 26 L. D. 350, 354, 355 (March 10, 1898), Smith v. Malone, 18 L. D.
482, 483, and the Omaha Railway cases therein cited; Charles H. Moore, 27 L. D. 481, 493;
State of Utah, 53 I. D. 365, 367; Asst. Attorney General's Opinion of September 14, 1904,
33 L. D. 236.

Gunderson . N. P. ley. Co., 37 L. D. 113; Holt v. Murphy, 207 U. S. 407, 415;
Germania Iron Co. v. James, 89 Fed. 811; Hiram f. Hamilton, 38 L. D, 97; California
and Oregon Land Co. v. Huten and Hunnicutt, 46 L. D. 55; Lewis G. Norton (Ol
Rehearing), 48 L. D. 507 -
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Such notation continues to be a condition precedent to the disposal
of restored lands. C But since passage of the Taylor Grazing Act on
June 28, 1934, it-no longer renders them subject to settlement; for
section 7 of 'the act forbids settlement. of the' public lands before
allowance of entry. Nor does such notation make the restored lands
immediately available for entry; for section 7 of the Taylor Act,
again intervening, requires appropriate classification of desired
lands before entry may be allowed. Hence today notation of a res-
toration on the2 records renders lands subject not to entry but only
to classification for some form of entry. In the instant case the lands
are not yet available for either disposal or lassification; for the land
office has not yet ordered that their restoration be noted on the rec-
ords. Nor is it likely to do so while the bill previously mentioned,
H. R. 838, is before the Congress.

For in the matter of all the railroad-claimed lands restored to the
public domain by releases under the Transportation Act, the Depart-
ment has felt the need of congressional. ,assistance regarding their
-status and disposal. The restored lands cover approximately 8,292,523
acres7 or 12,957 square miles, an area equal to the combined areas
of Delaware, Maryland and Rhode sland. The return of so vast an
acreage to the Government within a very short period presented the
Department with large and numerous administrative problems.
Hence, to 'simplify the future status of the lands, to resolve jurisdic-
tional uncertainties and confusions, to aid in consolidating the many
checkerboarded areas in the 13 States affected and to expedite solu-
tions the Department recommended the legislation above mentioned.

This bill, H. R. 838, rovides that these lands shall be deemed a
part of the public domain and also of any' withdrawal or reserva-
tion within the exterior boundaries of which they or any of them
respectively may ' be situate, subj ect however to any existing valid
rights. Since the Congress has plenary power over disposals of the
public lands, the Interior Department will take no action looking to
disposal of the restored lands pending congressional consideration
of these questions relating to them.8

In all the steps described the Land Office and the Department have
acted in pursuance of statutory powers and in accordance with estab-
lished precedent. They have violated no rights of appellant. In 'the
premises he has no rights to be violated. His application has given
him no rights to the land. It has not been open either to settlement

1 Senate Report No. 404, 78th Cong., 1st sess., July 7, 1943, Committee on Public Lands
and Surveys, on "Administration and Use of Public Laiids," p.' 20.

-Harry Dorman, 32 L. D. 492, 495.
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or. to entry. Moreover neither appellant nor any other applicant
may in the future acquire honestead rights to any of these lands if
they be. determined to contain minerals other than those which may
be reserved to the United States.

The. Taylor Grazing Act having made it impossible any longer to
initiate rights of settlement, it. is unnecessary to consider appellant's
contentionthat as a'settler he has rightsand that ~as asettler on rail-
road landsfhe is protected by tle act of March 3,1887. (24 Stat..556,
43 U. S. C. secs. 894-899), an. act which in no circumstances, Would
be. applicable to this case. Still other statements made in the appeal,
likewise irrelevant,, require no:consideration here. . .

The Commissioner's decision is
Affirmed.

APPLICABILITY OF STATE SALES TAXES TO PURCHASES MADE
OUT OF RESTRICTED FUNDS OF . INDIVIDUAL INDIANS

Opinion, December 24, 194 :

INDIVIDUAL INDIAN FUNDS-INDIAN RESEGRVATIONS-STATE SArES TAXES.

Where the purchases are made on Indian reservations. the Indians are
exempt from payment of State sales taxes because Congress ;has given
exclusive' authority to- the Commissioner of In'dian Affairs to regulate
tradewith the Indians on Indian reservations and prices at which goods
shall be sold to the Indians. -

.Where the Spurchases arei made ' outside' of Indian 'reservations the. Indians
are not exempt from the payment of State sales taxes unless the restricted
funds used to make the purchases have been declared -by Congress to be
nontaxable.

H ARPER, Soliitor:

The, Office of Indian, Affairs has informally requested my opinion
on the question whether purchases made by individual Indians on
purchase orders issued by Indian' agency superintendents and .paid
for out of the individual:'Indians' restricted, aecounts at the. agency
are subject to State salestaxes. I am informed that it has been the
practice of some of the agency superintendents in issuing such pur-
chase orders to insert- thereon the words. "State sales tax exempt."
The Superintendent of the Taholah Indian Agency in the State of
Washington, who has been inserting such a statement on purchase
orders issued by him, states that his action in this respect has recently
been questioned. The Office of Indian Affairs, therefore, desires to
be informed whether such purchases are exempt'from State sales
taxes.

'The answer to this questio depends upon whether'the sales: covered
by'the purchase orders are made on or off an Indian reservation.
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As to Sales 6Mad on an Indian Reervation. A similar question
relating to the application of State sales taxes to sales to Indians was
beforethis Joffice in 1940. In an opinion approved on May 8 of that
year' 'it was held that because Congress.had already-given exclusive -
authority to the C(ommissioner of Indian Affairs to regulate trade
with the Indians on Indian reservations and the prices at which goods.
should be sold to the Indians,2' the field was closed to State action.
Therefore, ales to Indians on reservations were held not to be subject
to State, taxation and Indian purchasers on reservations were held
not required to pay the additional cost which may be added to the
price of the article to cover the tax.

Since that opinion was written Congress has'waived the immunity
- of individuals from the payment of State sales taxes. formerly exist-

ing with respect' to sales made in Federal areas. By the act of October
9, 1940 (54 Stat. 1059, 4 U. S. C. secs.; 1L18), Congress permitted the
States to extend their sales taxes to persons residing on' or carrying

* on business, or to transactions occurring, in Federal reas. That
act, however, contains no indication of any intent on the part of Con-
gress to interfere with the regulation by the Commissioner of Indian
Affairs of trade with the Indians on Indian reservations or to burden
the Indi'ans with a tax to which they could 'not then 'legally be sub-
jected. On the contrary, sedtion' 5 of the act declares that the 'permis-
sion given to the States' shall not "be deemed to authorize the levy
or collection of 'any tax on or from any Indian not otherwise
-taxed."' While this declaration is somewhat awkwardly phrased the
meaning is plain. Basic Indian immunities under the law in force
prior to the enactment' were not to be disturbed 'nor were new im-:
munities to be created. The legality of State taxes on sales to Indians
thus is to be determined not by but independently of the provisions of
the act of October 9,' 1940. Under this view,' the opinion of May 8,
1940, is correct in so'far as it holds that purchases by Indians on
Indian' reservations are not subject to the sales tax laws of the State.

The Indian superintendents should,' accordingly, be instructed that
merchandise obtained by Indians- on purchase orders issued to
merchants doing business on Indian reservations and paid for out of
the Indians' restricted funds is not subject to State sales taxes;

As to Sles Made Outside of an Indian Reservation. The opinion
of May 8 1940, also held that when Indians purchase goods off the
reservations they are not exempt from State sales taxes except with
respect to special types of Indian purchases. One of these types was

.57 I. D. 124.
2 25 U. S. C. sees. 261 through 266. -
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purchases made by Indians or Government agents for the Indians
off the reservation where such purchases were made with restricted
funds Such purchases were considered to be instrumentalities of the
Federal Government not subject to State taxation upon the principle
that the State through the use of its taxing power could not hinder
or interfere with an instrumentality of the Federal Government.
The opinion was there expressed that a State tax on the acquisition
of property by Federal authority placed an unconstitutional burden
upon the Federal Government. Panhandle Oil v. Knox, 277
U. S. 218, and Graves v. Texas Co., 298 U. S. 393, were cited to sup-0
port this. position. The opinion, however, recognized that in 1940
the law with respect to what constituted an unconstitutional burden
upon a Federal instrumentality was in a state of flux and recognized
the tendency of the courts to restrict the tax immunity of agencies
of the Federal, Government where the burden on the Government was
not clear and direct. The holding appeared justified in view of the
then confused state of the law.

The Supreme Court has in the last few years had occasion to con-
sider whether a State sales tax ultimately borne by a Federal in-
strumentality is an unconstitutional burden on the Federal Govern-
ment as well as the immunity of restricted funds of Indians from
'State taxation. It has overruled- its former decisions in both fields
to such an extent that a reexamination of the question of the tax
immunity of the Indians so far as purchases made off the reserva-
tion with. their. restricted funds are concerned must be made.

At the outset, it must be conceded that the only effect of a State
sales tax on purchases made either by or for the Indians out of their
restricted funds, so far as the Federal Government is concerned,
might be to increase the cost to the Government of providing relief
for the Indians. In other words, if the Indians' purchasing power
wvere decreased by the addition of the State sales tax, the Government
might be called upon to furnish additional services and merchandise
for them. In this way the economic burden of the tax might be
passed on to the United States. The Supreme Court has held that
this fact does not make the. tax a tax upon the United States which
infringes its constitutional immunity from Stateftaxation.

In the case of Alabama v. King Boozer, 314 U. S. 1, the court in
sustaining a State sales tax on goods purchased by a contractor with
the United States on a "cost-plus-a-fixed-fee" contract, under which
the tax, though paid by the contractor, was borne ultimately by the
Federal Govermnent, said at pages 8-9:

The Government, rightly e think, disclaims any contention that, the Con-
stitution, unaided by Congressional legislation, prohibits a tax exacted from



562] STATE SALES TAXES, RESTRICTED INDIAN FUNDS 565
December 24, 1943

the contractors merely because it is passed on economically, by the terms of
the contract or otherwise, as a part of the construction cost to the Government.
So far as such a nondiscriminatory state tax upon the contractor enters into
the cost of the materials to the Government, that is but a normal incident of
the organization within the same territory of two independent taxing sover-
eignties. The asserted right of the one to be free of taxation by the other
does not spell immunity from paying the added costs attributable to the
taxation of those who furnish supplies to the Government and who have been
granted no tax immunity. So far as a different view has prevailed, see Pan-
handle Oil o. v. Knox, supra; Graves v. Texas Co., wpra, we think it no.
longer tenable.:

The Supreme Court later in the case of Penn Dairies v. A/ilk Con-
trol Commission of Pennsylvania, 318 U. S. 261, reiterated its posi-
tion that the mere fact that nondiscriminatory taxation- of the
contractor who furnishes supplies or renders service to the Govern-
ment imposes an increased economic burden on the Government is
no longer regarded as bringing the, contractor within any implied
immunity of the Government from State taxation or regulation.
There the court said (p. 270)

The trend of our decisions is not to extend governmental immunity from
.state taxation and regulation beyond the national government itself and gov-:
ernmental functions performed by its offlcers and agents. We have recognized
that the Constitution presupposes the continued existence of the states func-
tioninig in coordination with the national government, with authority in the
states to lay taxes and to regulate their internal affairs and policy, and that
state regulation like state taxation inevitably imposes some burdens on the
national government of the same kind as those imposed on citizens of the
United States within the state's borders, see Metcalf & Eddy v. Mitchell, supra,
523-24. And we have held' that those burdens, save as Congress may act to
remove them, are to be regarded as the normal incidents of the operation
within the same territory of a dual system' of government, and that no immu-

nity of the national government from such burdens is to be implied from the
Constitution which established the system, see Graves v. New York e ret.
O'Keefe, 306 U. S. 466, 483, 487.

Compare Pacific Coast Dairy, Inc. v. Department of Agriculture of
California, 318 U. S. 285, where the court held that the State'sf at-
tempt to revoke the license of a milk dealer for selling milk to the
War Department at. less than the minimum price fixed by State
law, where the sales and deliveries were made at. a place within the
exclusive jurisdiction of the United States, was unconstitutional. The
court, in that case said:

We have this day held in Penn Dairies v. Milk Control. Commission, ante,
p. '261, that 'a different decision is required where the contract and the sales
occur within a state's jurisdiction, absent specific national legislation excluding
the operation of the state's regulatory laws. The conclusions may seem con-
tradictory; but in preserving the balance between national and state power,
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seemingly inconsequential differences often require diverse results. This must
be so, if we are to accord to various provisions of fundamental law their
natural effect in the circumstances disclosed. So to do, is not to make subtle
or technical distinctions or to deal in legal refinements. Here we are bound
to respect the relevant constitutional provision with respect to the exclusive
power of Congress over federal lands.

The logical deductio n from these decisions is that if the Federal
Government itself is not immune from the direct burden imposed by
the increased cost of goods purchased on its behalf within the State's
jurisdiction, its Indian .wards certainly may not claim immunity un-
less they have been granted the immunity by act of Congress. "Ward-
ship with limited power over his property does not, without more,
render him [the Indian] immune from the common' burden." Super-
intendent v. Commissioner, 295 U. S. 418, 421.;

Until recently it has been the position of this Department that re-
striction against alienation of the funds of the Indians implied im-
munity from State taxation.?' In the case of Oklahoma Tax om-
mission v. United States, 319 U. S. 598, decided June 14, 1943, the
Court had before it the question of whether funds restricted by act
of Congress wereimmune from State estate taxes. One he argu-
ments advanced by the Government on behalf of 'the: immunity of
such funds was that Congress by placing restrictions upon the funds
manifested. a purpose to exempt them from State taxes. The Court
found that restriction against alienation', without more, was not the
equivalent of a congressional grant of tax immunity. It pointed out
that'the doctrine of constitutional imiunity from taxation for the
income of the Indians' holdings on the Federal instrumentality theory
had been renounced in Helvering v. Mountain Producers' Corp., 303
U. S. 376, and that the immunity formerly said to rest on constitu-
tional implication could not now be resurrected in the form of statu-
tory implication. The Court then considered the act by which the
particular funds there in question were restricted and found nothing
in that act suggesting that Congress meant to exempt such restricted
funds from State taxation. The Court pointed out further that when
Congress wants to require both nonalieniability and nontaxability
it can, as it so often has done, say so explicitly.

While' it is true that the taxes considered in that case were estate
taxes levied by the State of Oklahoma 6ni th6 transfer of estates of
deceased members of the Five Civilized Tribes and while the-court
found that the Indians of the Five Civilized Tribes have no tribal
autonomy, such as exists 'on other reservations, and that there is little
to distinguish themi fromi other citizens of the State, yet it must be
recognized that the court did hold that restrictions, without. more,
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are not enough to remove Indian funds from the sphere of State'taxa-
tion.-

Therefore, it must be held that unless the particular restricted
funds used to 'make the individual purchases have been declared by
Congress to be nontaxable, such funds have no immunity from State
taxation when used outside of an Indian reservation. If an Indian
goes off the reservation to make his purchases, such purchases may
not be considered exempt from State sales taxes.

That part of the opinion of May 8, 1940,' which held that purchases
made by an Indian or by Government agents for an Indian with re-
stricted funds outside of an Indian reservation were exempt from
the payment of State sales taxes is overruled, and the superintendents
should be'instructed that merchandise obtained on purchase orders
issued to merchants doing business outside of the reservation and
paid for with restricted funds is: subject to State sales taxes unless
Congress has provided that the funds used are tax exempt.

Approved:
OsCAR L. CHAPMAN-:

Ass itant Secretary.

UNITED 'STATES v. C. B. STRAUSS ET AL.

Decided December 29, 194 

PLACER MINING CLAIMS-DISCOVERY OF VALJABLE MINERALS-ILIORNT PROSE-
CUTION OF WORK LEADINGTO DISCOVERY WITHIN MEANING OF WITHDRAWALS
UNDER ACT OF JNE .25, 1910, AND MINERAL LEASING ACT OF FEBRUARY 25,
1920,

Placer. claims abandoned :by original locators but claimed by appellant under
purported assignment held void in absence of diligent prosecution of work
leading to discovery.

OCCUPANCY OF PUB1tc LANDS.

* The Department's duty to administer the public domain precludes sanction
of monopolies .of large areas through locations- held without compliance
with-the law.

JURISDICTION OF DEPARTMENT TO DECLARE CLAIM8s VoID.-

The Department has power to declare mining claims void prior to the filing
of an application for patent.

CHAPMAX, Assistant Secretary:

Pursuant to order of IDecember 16, 1940, by the General Land
Office, the register of the Salt Lake City office on February 18, 1941,
instituted these adverse proceedings referred to as Contest 7687, to
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17 placer mining claims known as Ball A, B C,; D, E, J, K, L, M,
S, T, U, V, , X, X and Y, each for a quarter section and all located
in Rs. 11 and 12 E., of T. 25 S., S. L. M., Utah, in the names of C. E.
Strauss et al., members of the survey crew on the claims referred to
hereafter, and as Contest 7688, to some 562 placer mining claims
known as Ball 1 to 11, 14, 15, 18 to 56 inclusive, Pitt 1 to 20 inclusive,
Boyd A, B, C, D, Fisher 1 to 40, inclusive, Curry 1 to 204 inclusive,
Boyd 1 to 11 inclusive 14 to 30, 33 to 130, 201 to 256 inclusive, Devon
2, 4 to 13, 15 to 24 inclusive, and Axel I to 40 inclusive, each for a
quarter section and located in Ts. 25 and 26 S., Rs. 10, 11, 12, 13 and
14 E., S. L. M., Utah, in the names of H.; M. Curry et al., and the
Duquesne Assessment Association. The contests were instituted on
the grounds that no discovery of oil, gas or other minerals had been
made and that claimants had not been in continuous, diligent prosecu-
tion of work leading to discovery of oil or gas so as to bring the claims
within the clause in the act of June 25, 1910, saving valid mining
claims made prior to the withdrawal order of March 4, 1912, and
the similar clause (section 37) in the Mineral Leasing Act of 1920.
The original locators, their heirs, and the Assessment Association
were made parties to this cointest, but because of failure of these
parties in interest to take any action, the case was closed as to them
by the Commissioner's decision of August 29, 1941. A. J. Denny, who
since 1930 has been occupying these claims, formiig a solid block
of land of some 86,240 acres within Utah Grazing District No. 7,
was also made a party to both of these contests. He alone answered
and applied for a hearing, which was duly held January 8 and 9,
1942, at Castle Dale, Utah, before the Clerk of the District Court,
and on January 29, 1942, at Salt Lake City, before the acting register.
Both parties appeared with counsel. At the final hearing on January
29, it was stipulated that 37 claims (Axel 1 to 28 and 33 to 40 and
Curry 67) were to be eliminated as not being claimed by Denny.
However, as there was doubt about the latter claim because the de-
scription in the transcript covers Curry 66 rather than 67, and be-
cause 67 is entirely: surrounded by quarter sections to which Denny
asserts a right, the Commissioner in his decision of April 26, 1943,
considered this claim on the merits, taking as admitted the contest
to the eliminated Axel claims.

The April 26 decision sustained the following charges against the
claims:

'2. That minerals have not been found within the limits of the claims in suffi-
cient quantities to constitute a valid discovery.

4. That a discovery of oil or gas or other leasable minerals was not made
prior to the approval of the act of February 25, 1920 (41 Stat. 437; 30 U. S. C.
181).
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5. That the claimants were not, on February 25, 1920, in diligent prosecution
of work leading to the discovery of oil or gas or other leasable minerals which
was thereafter continued with. diligence to discovery.

* 6. That a discovery of oil or gas or other leasable minerals was not made on
the claims within T. 25 S., Rs. 10, 11 and 12 E., prior to March 4, 1912, when
the lands were included in Petroleum Reserve No. 25.

7. That as to the claims in T. 25S., Rs. 10, 11 and 12 E., the claimants were
not, on March 4, 1912, when the lands were withdrawn, in diligent prosecution
of work leading to the discovery of oil and gas, which was continued w ith
diligence to discovery.

By letter. of the Land Office dated July. 2, 1943, contestee was given
an extra 60 days within which to file his brief, he having filed a.
"Notice of Appeal" on June 7 just as the appeal time from service of
the decision on May 8 was expiring.

All of these claims were located during February 1912 just prior
to the March 4, 1912, withdrawal from entry of about one-third of
the lands (those in T. 25 S., Rs. 10, 11 and 12 E.) as part 'of Petroleum
Reserve No. 25. The locations were made by or on behalf of the
parties as to whom this case is now closed, and the date of location
and the date of discovery are the same in each instance. Approxi-
mately 150 claims each were located for building stone, for sand-
stone and for gypsum, about 60 for limestone, 13 for oil sand (or oil
shale), and a few for manganese, aluminum and clay. Each notice
after mentioning one of these minerals specifically, included the
phrase "and other valuable mineral deposits."

It is conceded that the purpose of the locators was to prospect for
oil and gas, which is evidenced by their gofoup assessment work on
these placer claims from 1913 through 1917. (the work' being done ol
-each five locations of 800 acres) under the provisions of the act of
February 12, 1903 (32 Stat. 825, 30 U. S. C. sec. 102), allowing assess-
ment work to be done upon any one of a group of contiguous "oil land
'locations, not exceeding' five" 'rather than on individual locations.
The latest year in which there is ay indication of activity on these
claims by or for the original locators was in 1926, and in fact it was
stipulated by the parties at the hearing that the required assessment
work on the 539 contested. claims was done from 1913 to 1926, that
for 1920 being excused by statute. The record indicates that no drill-
ing was done after 1918.

A check of the proper public records indicates no transfer of any
of these claims by the original locator. Denny has a brief written
statement dated April 7, 1930, signed by Grant Curry as Secretary
of the Duquesne Assessment Association to the effect that A. J. Denny
is the owner of the interest of said association in said lands. This
statement was not acknowledged by Curry and therefore was not

692959-4--42
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acceptable for recording, although Denny later appended an acknowl-
edgmen t of his own 'and recorded it in July 1941.. However, Curry
informed the special agent who interviewed him in Pittsburgh that
the consideration for the intended transfer had failed and while the
parties. might have quitelaimed'to.Denny whatever interest they had
if his note to them had been paid, they no longer had any intention of
doing so.

On 'July 1, 1931r Denny filed notice in the Emery County records
where the claims are located, of having done $100 worth of-assess-
ment work on each of the 539. claims he contests, but at the hearing
he testified that he filed these notices simply because he could0'not
record the written statement on which he relies and he wanted the
county records to show that he as "the owner of these claims."
When asked how much he spent in doing this assessment work-the
form question. in that respect being left blank-Lhe was unwilling to
say he had spent as much as $2,000 although to satisfy. the statute-
the worth of the work should in this case have been $53,900. He
admitted that he thought this work superfluous because title to the
claimswas perfected by 1920 and he was relying on the assessment
work done by the Assessment Association prior to that time. He was
indefinite as to when-he thought discovery occurred.

Denny has been an' oil-well worker and driller'all his life. Since
going into possession -he has been using the lands involved for limited
stock-raising purposes., The investigation reports indicate that he
applied for a grazing license in 1937, but later refused to pay the
grazing fee, taking the position- that his lands were. not part of the
public'domain.. He admitted having posted "Private Property-No
Trespassing" signs around the boundaries of the land which .the
Division of Grazing asked him to remove. He refused. His action.
interfered materially with grazing in Utah Grazing District No. 7,
culminating in. a request for an investigation by the Director of
Grazing.

Careful consideration of the record leads to the following conclu-
sions; frst, that 'aluable minerals" were not discovered on these
claims. at the tite of location or at any tiie since within the fieaning
of sectiofs22 'and 23. of Title 30 of the Code (Rev. Stat. 2319 and
2320), and second, that diligent prosecution of work on the'claims
leading to the discovery of oil or gas has not been continued so as to
give validity to the claims under the saving clause in the. act of June
25, 1910 (36 Stat. 847), pursuant to which the withdrawal of March
4, 1912, was made' and the saving clause of the subsequent Mineral 
Leasing Act (41 Stat. 451, 30 U. S. C. sec. 193), authorizing disposl-
tion of oil and certain other minerals by lease only.

. A ,i X 0 D f 00 , \ d f0 'XV
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In effect contestee proceeds on the mistaken theory that because
there is a scientific possibility that oil underliesthe lands in question
and because there are some indications of other minerals, including
gypsum, that may be valuable at afuture date-which possibilities
the Government does not dispute-he, in the shoes of the former
claimants upon whose rights he admittedly relies, may treat: the
meager evidence of minerals as a discovery, and at such .future time
as he is able, perfect his title and ask for a patent to the lands.

It has long'been recognized that no mining'rights can be acquired
without discovery, and that by "discovery" is meant not mere indica-,
tions, but a quantity of mineral sufficient to warrant a prudent man
in making expenditures toward that end. Cameron v United States,
252 U. S. 450, 459 (1920); Chrisman v. Miller,. 197 U. S. 313, 322
$(1905) ; Uted States v. 'Mobley (D. G. S. D. Calif. N. D.)., 45 F.
Supp. 407, 409 (1942); United States v. Standard Oil Company of
California (D. C. S.. D. Calif. N. D.), 20 F. Supp. 427,456 (1937.);
Nevada Sierra Oil Companv'v. Hone Oil Company (C.. 'C.'S. D.
Calif.), 98 Fed 673, 676 (1899); Oregon Basin Oil & Gas Company,
SaOL. D. 244, 252, and H. HYard, et al., 38 L. D. 59, 70.

As stated in United States v. Standard Oil, supra, the Land De-
partment for purposes of 6lassification may recognize the known
mineral character of lands ithont discovery, basing its determina-
tion on surrounding or external circumstances, but without discovery
an individual can make no claimn to the lands. See Rev. Stat. secs.
2320 and 2329 (30. U. S. C. secs. 23 and 35). If discovery occurs
after-acts of location have -been performed, the location will date
from the time of discovery. 2 Lindley on 'Mines (3ded.) sec. 335.
In this same section Lindley quotes from Halleck's introduction to
DeFooz on the- "Law- of Mines" as follows: "Discovery is made the
source of title, and development, or working, the condition of' the
continuance of that act."

There is little question here that a great deal of money was ex-
pended for work on these claims from 1913 to 1926 at the instance of
the original locators, but the record indicates that this was all in the
nature of prospecting work and that the discoveries claimed in the
location notices were "mere ex parte, self-serving declarations on the
part of the locators" rather'than evidence of discovery. Cole v. Ralph,
252 U. S. 286, 303. Locators' reference to their work as assessment
work is not evidence of discovery, nor can it take the place of dis-
covery. Cole v. Ralph, supra, 296;- Cochran v. Bonebrake, 57 "I. D.
105. "If controverted [discoveryl must be proved independently;of
the recital in the certificate." Ainsworth Copper Company v. Bex,
53 I. D. 382, 384.'
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There was testimony at the hearings as follows: Tasker, one of
the men who worked on the claim in 1913 and 1914 and a son of one
of the promoters of the area, testified that in. the former year, holes
25 to 50 feet deep were drilled on almost all the claims,: which were
deepened to 75 or 100 feet the next year. Twelve-inch casings were
:put in these shallow holes. Mr. Whittier, a mining engineer of the
Division of Investigations, testified that in the spring of 1939, he
made a geological reconnaissance of the area on which trip he noted
no signs of oil or oil stains on these casings. Denny himself admitted
that he had no personal knowledge that "when bailing, oil appeared
on the'water," as he stated in his answer to charge four. This had
been told him'by one of te original drillers. He stated that the
well now used to water his stock; one of the deeper ones drilled to
600 feet, showed oil on the water when pumped a half day or so.
John Byers, one of the surveying crew, nominal locators of the Ball
A to. Y claims, testified that he remained there to'work during the
winter of 1913 and helped to drill the 50-foot wells. His testimony
is of further interest in that he stated he was not paid to make the
location but only to work and that he has not sold his interest in the
Ball claims, but has never done any work on' th'm as the Curry in-
terests did the assessment work that wa§.done.

Whittier also testified that. while the San; Rafael Swell to the
north of the area was a large known structure and there were known
anticlines or domes to the south and east, the intervening lands, in-
cluding the area in question, were not favorable to the existence of
oil and if oil were encountered at all, it. would be at 1,000 to 1,600
feet or more; that he observed much sandstone and limestone, but
no stone which could be regarded of value for building: stone, and
no gypsum in the area which would justify doing any work on it.

Special Agent Vander Veer, an experienced geological engineer
testified that he and Whittier made a trip together over the area
two days prior to the hearing at Castle Dale. He concurred with
Whittier on the unfavorable characteristics of the area for finding
petroleum Iin any quantity and described the same regional dip re-
ferred to by Whittier, indicating no structural traps or anticlinal
noses which might intervene, yielding oil. He stated that there was
no seepage of oil at Buckskin' Spring near this property. He also
referred to the'sandstone, limestone and gypsum as typical forma-
tions found throughout- that part of the country.

:It is clear that only shallow wells were drilled on these claims and
the possibility of finding oil at much greater depth, stressed- by
Denny and his counsel, is not sufficient to hold the claim. A similar
claim was disallowed, in Oregon Basin Oil, Company spra, where
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the evidence showed, as here, that oil values were expected to be.
developed many hundred feet below-the original drilling, and wholly
unconnected with the formations penetrated.

As to. whether a prudent man would be justified in proceeding
further with these mining locations for building stone, limestone,
sandstone and gypsum, Tasker stated on cross-examination that the
answer depended upon whether the market would justify it. He
admitted as to gypsum that he did not know whether it would have
been possible to sell at a profit now or at any time since 1912. Con-
testee offered one'Gibson-as a witness, who stated he had been in
the mining business for 25 or 30 years and was. familiar with the
gypsum-plaster mills Nephi and Sigurd, and that if a railroad or
oiled road were available to these contested claims they would be as
valuable for gypsum as the deposits referred to. In-this connection we
might point out that there is a 1907 decision of the Supreme Court
of Utah involving the gypsum deposits at Nephi, the opinion stating
that "for a number of years" the parties had mined and inanufac-
tured'wall plaster there. Nephi Plaster Co. v. Juab County, 33
Utah 114, 93 Pac. 53.

Thus the situation as to gypsum on these claims is much like that
of oil. There are valuable deposits in the vicinity, but no showing
in this instance that a discovery was made at the time of location
or has since been made, sufficient to- justify a prudent man in ex
pending additional time or money on the claims.

Deimy himself admitted that. it, was his understanding that there
was no discovery of oil at the time of location although he took the
position that other minerals were discovered then. Aside .from the
self-serving location notices, there is' no evidence to support the latter
contention. Tasker testified that an engineer employed subsequent
to location refused to pass the installation' of a gypsum plant because
of lack of water. That condition made the mineral as valueless then
as it is now conceded to be for lack of transportation.: The record
fails to show a serious attempt to sustain the contention' that the
building stone, sandstone or limestone claimed to have been discov-
ered were "valuable minerals." The record of the hearing contains
some testimony as to asphalt,'but Denny admitted at the final hear-
ing that the sample exhibited was; not taken from these contested
claims.

But even without discovery of valuable minerals at the time of
location or of valuable minerals other than oil since that time, had,
the claimants continued in diligent prosecution of work leading to
the discovery of oil or gas, the claims would not have been invali-
dated by 'the creation of Petroleum Reserve No. 25 or the subsequent
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classification of oil lands for leasing only under the Mineral Leasing
Act. The lands in Petroleum Reserve No. 25 were restored to the
public domain by Executive order of December 24, 1923,' but all the
lands claimed here were in effect withdrawn when included in Utah
Grazing District No. i7 pursuant to public' land order dated May 17,
1935 under the. Taylor Grazing Act (June 28, 1934, 48 Stat. 1269,
43 U. S C. sec. 315).

It is evident that the Curry interests abandoned these claims with-
out disdovery after they ceased Ndwrk in 1926, including the Ball A
to Y locations made in the names of the' surveying crew. Denny re-
fused to offer proof of title to these claims in himself, and in effect
admitted that he had not been in diligent prosecution of work on the
claims since the beginning of his possession. He' has failed to show
any rights that 'the cancelation of these claims has abridged. His
attempt to monopolize this considerable area with little or no ex-
penditure or effert is neither a wise nor prudent use of the public
domain.'

The Department's decision in the case of H. H. Yard, et al., 38
i. D. 59, 70, cited by the 'Conunissioner is decidedly in point here:

Charged as it is with the duty of administering.the public domain, and with
disposing of lands therein to qualified applicants under the laws appropriate
thereto, it is icumbent upon this Department to see that the public lands are
not withheld from use by the Government or from acquisition by proper appli-
cants, through iivalid locations, filings or entries made without proper founda-
tion and held without due compliance with law.

The Yard decision and 'the subsequent Supreme Court decision in
Cameron v. United States, 252 U.- 5. 450 464; make it clear that the
D epartment has the power to declare mining claims- void and need
not wait until an application for patent is ed.'

0 The decision of the (Connissioner declaring 'these 579 placer claims
null' and void isi

Affrm ed.

UNITED STATES v.R OBERT L POPE, JR.

Decided; December 29, 1943

STdck-aArsING HOM ESTFAD AOT-FKINA Pucor-EvncExcE-ADiVERSE PROCEEDINGS.

Where an entryinan submits final proof which is clearly insufficient on' its face,
there is no occasion for further proceedings. In some instances the entry-

i See United States en rel. Bora Conpany v. 'Yeces (App.B.: 1938, 98 F. (2d) 271)
which limits a prediscovery transferee of an association's location.of;160 acres to 20 acres
immediately surrounding any discovery he may make, in which the court. pointed out
that to do otherwise would result in developing the minerals on a' small portion of the
tract only, and, foreclose mining opportunity upon the balance to other individuals.
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man may be allowed an opportunity to make a further showing but adverse
proceedings against the entry by the Government are not warranted.

APPEAL-COMMISSIONER. OF THE GENERAL LAND OFFIC-RJLES ON GOVERNME:NT
CONTESTS.

Under the Rules on Government Contests (43'aCR 222.13) special agents of
the General Land Office do not appeal from registers' decisions, adverse to
the Government. SuCh decisions are merely advisory and are, therefore,
reviewed by* the Commissioner of the General Land Office as of course.
(citing George' IF. Dally, et tal., 41 L. D. 295, 299-300; city' of Phoenir,
53 1. D. 245, 246.) '

CHAPMAN, Assistant ecreiry

Robert L. Pope, Jr., of Canon City, Colorado, has appealed from
a decision of the Acting 'Assistant Coinmissioner'Qf, the General Land
Office, dated August 13, 1943, reversing a decision of the register of
the district land office, Pueblo, Colorado, which sustained a demur-
rer interposed by the appellant at the close of- the presentation of
the Government's testimony in adverse proceedings against his stock-
raising homestead entry Pueblo 056164. The facts in the case are
as follows: ' '. '

- On: September 26, 1934, Pope applied to make stock-raising home-
stead entry of the SW/ 4 Sec. 26, E/2SE¼' Sec. 27, N/ 2 E1A Sec. 34,
E1/2NE¼/4,NW/4 S/½SE'A Sec. 35 T. 16 S., R. 73 W., 6th-P. M.,
anhd his application was allowed on September '11, 1935.' Final proof
Was submitted by the applicant'on November 15 1940.' -At that time,

'one of 'his two final-proof witnesses, W. B. Ireland of Canon iCity,
Colorado, swote that' Pope did not" establish; or maintain an actual
residence on the lands embracedin his entry during the period'claimed
in the 6 final p roof but resided at all times -duing that period "on
adjoining lands belonging to his mother. ' Thereafter, a field' investi-
gation 'was made and adverse proceedings 4aainst the entry were
ordered chargiig' that the' entryman did not establish residence on
the land- as alleged in the' fuial'-proof -and that he did not maintain
residence thereon Iin the maner and for the periods stated in-the
final proof. - Pope denied these charges and requested a hearing,
which was held on 'Aril' 28, 1943. The' Government presented the
testimony of four 'witnesses and rested. Thereupol Popes counsel
demurred to the testimony given in behalf 'of'the overnment as
being- insufficient to support its chag'res,' moved to dismiss the pro-_
ceedings and submitted no evidence. 'By 'decision of May 7, 1943, the
register~ sustained the appellant's demurrer and dismissed the pro-
ceedings. As noted above, this decision was revers-ed by' the Acting
Assistant Cormissioner and the entry was held for cancellation.
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In his appeal Pope charges that the Acting Assistant Commis-
sioner committed error in reversing, the decision of the register;
in reviewing the cause where no appeal had been taken; in finding
against the entryman on the issues involved; in not sustaining the
demurrer; in resolving all inferences, arising from testimony given,
or from lack of evidence, against the entryman, instead of following
the rule pertinent to such cases to resolve all inferences and presump-
tions in favor of the man on the land; in not dismissing the contest
proceedings for failure of evidence to support the same; and, in not
approving proof submitted and allocating for patent.

The regulations governing stock-raising homestead entries pr ovide
in part:

Original stock-raising entries, and additional entries subject to section 3 of
the stock-raising law of December 29, 1916 (39 Stat. 863; 43 U. S. C. 29l3) may
be perfected by proofs submitted within five years after their dates on a show-
ing of compliance with the provisions of the 3-year law (Act; of June 6, 1912,
37 Stat. 123; 43 U. S. C. 164, 169, 218), except that expenditures for improve-
ments must be shown in lieu of the cultivation required by that Act. [43 CFR
168.1]

Under the 3-year law, in order to become entitled to a patent, an
entryman. must prove performance of the statutory requisites "by
himself and by two credible witnesses." (43 U. S. C. sec. 164.). Under
the stock-raising homestead law, therefore, an applicant must prove
that he has resided on the land for three years and that he has made
permanent. improvements thereon having an aggregate value of not
less than $1.25per, acre and such l;roof must be corroborated by the;

testimony of two credible witnesses. (43 U. S C. sec. 293.)
In this case the entryrnan did not furnish the required proof.' The

testimony of one of the two final-proof witnesses, W. B. Ireland, not
only failed 'to corroborate the entryinan's claims as to residence but
-cast doubt on the truth of such claims: by denying that such residence
had been established or maintained. In the circumstances, Pope's
final proof should have been rejected summarily for where an entry-
man's final proof is clearly insufficient on its face, as in this case,
thereis no occasion for further proceedings. 'Cf. assims . Ham-
Mond, 7 L. D. 88. There are instances in- which the entryman should
be allowed an opportunity to make a further showing but in no case
are adverse proceedings by the Government against the entry neces-
sary. The institution ofsuch proceedings: in this case and the hearing
on them were therefore -unwarranted. However, inasmuch as the
hearing was held, the facts there adduced are pertinent to consider
in the disposition of, the case. As was pointed out in the Acting
Assistant Commissioner's decision, the transcript of the. hearing tends X
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to show that the entryman maintained a home away from the home-
stead all during the life of the entry. Although none of the'witnesses
for the Government at the. hearing testified unequivocally that the
entryman resided elsewhere than on the homestead during this period,
it is- significant,. in view of the witnesses' acknowledged acquaintance
with the entryman's activities, that not one of them corroborated his
claim of residence on the homestead. It is well-nigh inconceivable
that persons as well acquainted with the entryman as were these
witnesses would not know where he maintained his home. The evi-
dent reluctance of the witnesses either to affirm or denythat the entry-
man resided on the homestead can reasonably be explained. only
on the ground that while they did not wish to make any. statements
possibly prejudicial to the homestead claim, they were mindful of
their oaths. Had the entryman actually maintained a residence on
the. homestead to the exclusion of a home elsewhere, as required by
the homestead laws, no reason appears why these witnesses would
not have testified thereto. In the circumstances, it can only be con-
eluded that the required residence was not established or maintained.
For these reasons,- too, Pope's final proof must be rejected.

There remains for consideration only the assertion that the Com-
missioner of the General Land Office was Without jurisdiction to
consider this case since no appeal had been taken from the register's
decision. In this connection, the appellant's attention is directed to
paragraph 13 of the Rules on Government Contests (43 CFR 222.13),
which provides that the special agent- shall not appeal from the
decisions of the register. The reason for this provision lies in the fact
that the register's decisions are only advisory with respect to the inter-
est of the Government and are, therefore, reviewed by the Commis-
sioner as of course. George W. Dally, et al., 41 L. D. 295, 299-300;
City of Phoenix, 53 I. D. 245, 246.

The decision appealed from is'
i'Agrnmed.

ATLANTIC AND PACIFIC RAILROAD COMPANY, SANTA FE PACIFIC
RAILROAD COMPANY, AND GREENE CATTLE COMPANY, INC.

Decided January 8, 1944

Motion for Rehearing decided February 8, 1944

RAILROAD LAND GRANTS-STATUTORY CONSTRUCTION-TRANSPORTATION ACT OF
1940INTENT OF CONGRESS-SAVING CLAUSE OF SECTION 321 (b).

The language of section 321(b) of the Transportation Act of 1940 which
permits the Secretary of the Interior to issue patents confirming the title
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to such lands as he shall find have been sold to an innocent purchaser for
value, indicates the intent of Congress to insure the survival of some rights
to. railroad grant lands but it does not authorize the Secretary to issue
patents in instances where the right does not, exist irrespective of this
statute.: 

RAILROAD LAND GRANTS-RELATION OF THE UNITED STATES AND THE GRANTEE-

.VESTING OF TITLE TO PLACE LANDS AND INDEMNITY LANDS.

A, congressional, grant to a railroad company of the odd-numbered sections
on either side of a railroad to be built constitutes an offer which ripens
into a contract when the railroad company indicates its acceptance by
filing a -map; of location showing the route of the road and on location of
the road the company acquires an estate in the speciflcally granted place
lands which relates back to the date of the granting act.

The right to select indemnity land to replace losses in the place lands becomes
an estate in land only when losses in the place lands have been ascertained
!and the right'to select has been exercised.

RAILROAD LAND GRANTS-NATURE OF THE RIGHT TO SELECT INDEMNITY LANDS.

The right to select indemnity lands is in the nature of a grant of power
dependent upon a future contingency which attaches to no specific lands
until it is exercised.

RAILROAD LANp GRANTS-TITLE TO INDEMNITY LANDS-PURPORTED SALE OF
UNSELECTED INDEMNITY LANDS.

A railroad company acquires no title to indemnity lands prior to the exercise
of its right of selection and a purported sale of unselected land within the
indemnity limits of a railroad land grant is without effect except as it may
operate as a contract to convey or an ssignment of the benefits which
will accrue when the right to select has been exercised.

RAILROAD LAND GRANTS-GRANTEE'S RELEASE OF ITS UNEXERCISED RIGHT TO

SELECT INDEMNITY LANDS.

A grantee railroad company's release f all claims under a 'railroad land
grant extinguishes the company's unexercised right'to select indemnity
land.

RAILROAD LAND GRANTS-DEFICIENCY IN INDEMNITY, LANDS-DOCTRINE OF; THE
NORTHERN PACIFIC CASES.

Although under the doctrine of the Northern Pacific Cases the United States
is precluded from depriving a railroad company of its right to indemnity
lands by appropriating such lands for public purposes when losses in the

* place lands exceed the available indemnity lands the railroad' company
acquires no title to indemnity lands in the absence of selection.

RAILROAD LAND GRANTS-SELECTION OF INDEMNITY LAND-NECESSITY OF SURVEY.

- The selection of indemnity land identifies the specific sections of land to
which the rights of the railroad company attach, but because specific sec-
tions of land do not exist before survey, indemnity lands cannot be identi-
fied prior to survey.
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INNOCENT PURCHASERS-NOTICE OF DEFECTS IN TITLE.

Purchasers of land are charged with notice of all defects in title indicated
by the recitals in the deeds in the chain of title.

CHAPMAN, Assistant Secretary:
This is an appeal by the Santa Fe Pacific Railroad Company from

the decision of the Commissioner of the General Land Office of May 8,
1943, rejecting its application for patent, Phoenix 080785, covering
3,014.5 acres of land in Secs. 3, 5, 7, 9 and 11, T. 17 N., R. 9 W., G. &
S. R. B. & M., in Yavapai County, Arizona.

In the act of July 27, 1866 (14 Stat. 292), Congress authorized the
Atlantic and, Pacific' Railroad Company to build a railroad. from
Springfield, Missouri, to the Pacific Coast. To aid in the construction
of the railroad, it granted to the company every odd-numbered section
of. land in a strip 40 miles wide on either side of the road and gave
the company a right to indemnify itself for losses in these lands
occasioned by appropriation of settlers, by selecting odd-numbered
sections within a strip 10 miles wide outside of each of the 40-mile -
strips. Pursuant to this act, the Atlantic and Pacific Railroad Com-
pany built a railroad from Springfield'; Missouri, to the eastboundary
of California. From time to time as the work progressed, the Com-
pany filed its selections of indemnity land in States where the, road
had been built and losses in the specifically granted or place lands
had been ascertained. In 1887, it filed a selection list for indemnity
land in Arizona which included the land described in the pending
application for patent (Prescott 1). The local land officers rejected
this selection on the ground that the land was not subject to selection
because it was still, unsurveyed. The General Land Office affirmed
the local officers and the Department sustained its decision in 1889.
In 1893, the Department denied a motion for review and the General
Land Office canceled the selection (F-Docket 6-5804, November 25,
1912, Miscellaneous File No. 278286). No further attempt was ever
made to select this land although an official survey was made in 1938
and the official plat was approved on April 30, 1940, and filed on
December 10, 1940.

On December 18, 1940, the Santa Fe Pacific Railroad Company,
purchaser of the property of the Atlantic and Pacific Railroad Com;
pany at foreclosure sale and owner of the land grant of that company
under the act of March 3, 1897 (29 Stat. 622), filed a release in ac-
cordance with section 321(b), Part II, Title III of the Transporta-
tion Act of 1940 (54 Stat. 954, 49 U. S. C. sec. 65), and departmental
regulations dated October 10, 1940- (43 CFR 273.61-273.67). The
release relinquished, remised and quitclaimed to the 'United States--
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* * * any and all claims of whatever description to lands, interests therein,
compensation or reimbursement therefor on account .of lands or interests
granted, claimed to have been granted, or claimed should have been granted
by any act. of the Congress to Santa Fe Pacific Railroad Company or to any
predecessor in interest in- aid of the construction of any portion of its railroad.

It excepted-
* * * lands sold by the company to innocent purchasers for value prior

to September 18, 1940, lands embraced in selections made by the compan y and
approved by. the Secretary of the Interior prior to September 18, 1940, or lands
which have been patented or certified to the company or any redecessor in
interest in aid of the construction of its railroad.

At the same time, the Santa Fe Pacific Railroad Company filed a list
* of persons alleged to be innocent purchasers for value to whom it

had sold unpatented lands within the limits of the grant prior to
-- September IS, 1940, when the Transportation Act became effective.

This list included the Greene Cattle Company, Incorporated, now
alleged to be the purchaser of the land covered by the pending ap-
plication for patent. The release was approved March 1, 1941.

On March 3, 1943, under regulations dated December 10, 1941 (43
FR 273.68-273.74), the Santa Fe Pacific, Railroad Company, filed

an application for patent on behalf of the Greene Cattle Company,
Incorporated, claiming the right to a patent to five sections of land
in Yavapai County, Arizona, under the innocent purchaser provision
of the saving clause of section 321(b), Part II, Title III of the
Transportation Act of 1940.

The application alleges that at various times between January 1,
1886, and January 1, 1896, the Atlantic and Pacific Railroad Company
contracted to sell a portion of the land included in the grant of 1866,
to E. B. Perrin, and that the company and (C. W. Smith, Receiver,
conveyed the land involved in this appeal, together with other land,
to E. B. Perrin and Robert Perrin by deed of October 15, 1896. The
deed, which appears in the abstract of title accompanying the ap-
plication, is written evidence of a compromise of the contract rights
of the parties whereby the railroad company purported to convey
39,667.86 acres in Yavapai County to the Perrins, with certain reser-
vations, and E. B. Perrin and Robert Perrin reconveyed to the Re-
ceiver certain lands in Coconino County, Which the railroad company
had inadvertently conveyed to them as part performance of its con-
tract obligations. This instrument describes the land conveyed to the
Perrins by section, ownship and range, but recites that a portion of
the land is within the indemnity limits of the grant to the Atlantic
and Pacific Railroad Company and that it was then unsurveyed.

In 1917, Robert Perrin: quitclaimed his interest in the land pur-
chased from the Atlantic and Pacific Railroad Company to E. B.
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Perrin. In August and September 1934, after the death of E. B.
Perrin, the widow, the surviving children of E. B. Perrin, and Perrin
Properties, Incorporated, executed quitclaim deeds of the land de-
scribed in the pending application and other lands, to the Security-
First National Bank of Los Angeles. On January 30, 1941, the bank
quitclaimed these and' other lands to the, Greene Cattle Company,
Incorporated, for a consideration of "$10 and other good and valuable

* things." The land was included in the general withdrawal by Execu-
tive order of November 26, 1931, andm was subsequently leased to the
Greene Cattle Company, Incorporated- (Phoenix 078834), under the
Taylor Grazing Act'(48 Stat. 1269, 43 U. S. C. sec. 315). - ! 

In section 321 (a) of Part II, Title III ofi the Transportation Act
of 1940, the land grant railroad companies were permitted to charge
the United States full commercial rates for transportation of passen-.
gers or freight, with certain specified exceptions, instead of 50 per-
cent of the regular rates previously charged, but as a condition
precedent to the effectiveness of this provision the railroads were re-
quired to file a release of all claims arising under the land grants.
Section 321 (b) provides:

If any carrier by railroad furnishing such transportation, or any predecessor
in interest, shall have received a grant of lands from the United States to aid
in the construction of any part of the railroad operated by it, the provisions
of law with respect to compensation for such transportation shall continue to
apply to such transportation as though subsection (a) of this section had not
been enacted until such carrier shall file with the Secretary of the Interior,
in the form and manner prescribed by him, a release of any claim it may
have against the United States: to lands, interests in lands, compensation, or
reimbursehment on account of lands or interests in lands which have been
granted, claimed to have been graffted, or which it is claimed should have been
granted to such carrier or any such predecessor in interest under any grant
to such carrier or such:predecessor in interest as aforesaid. Such release must
be filed within one year from September 18, 1940. *: * [54 Stat. 954, 49
U. S. C. sec. 65.]

Then follows a saving clause which provides that-

* * *d : eNothing in this section shall be construed as requiring ny such
carrier to reconvey to the United States lands which have been heretofore

- patented or certified' to it, or to prevent the issuance of patents confirming
the title to such lands as the Secretary of the Interior shall find ha e been
heretofore sold by any such carrier to an innocent purchaser . for value or as
preventing the issuance of patents to lands listed or selected by such carrier,
which listing or selection has heretofore been fully and Finally approved by
the Secretary of the Interior to the extent that the issuance of- such patents
may be authorized by law.-

We think it clear that Congress intended by the saving clause
merely to assure the survival, despite the filing of a release pursuant,
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to the statute, among other things, of any theretofore existing author-
ity in the Secretary to issue patents confinrming the title to such lands
as he shall find have been sold by a carrier to an innocent purchaser
for value. The language of the clause in this respect.permits no
other meaning. "Nothing in this section," says the clause is "to
prevent the issuance" of such a patent. The words obviously did
not create a duty on the part of the Secretary to issue a patent, or
a right in the carriers to receive one, if, this statute apart, neither
the duty nor the right existed. . Moreover, since the Transportation
Act grants to the- railroad companies the privilege of imposing a
560 percent increase in freight rates payable by the United States,
subject .to compliance with the condition precedent of releasing all
claims under the land grants, it is in substance a granting act and
as such is subject to the.well-recognized rule that grants of the
sovereign should be strictly construed in favor of the grantor. United
States v. Butte, A. &P. Ry. t Co., 38 F. (2d) 871, 83.

In its decisions construing the railroad land grants, the Supreme
Court has repeatedly held that the congressional grant of the odd-
numbered sections of land within a belt extending for a designated
number of miles on either side of a railroad to be built in the future
constitutes an .o&r which ripens into a contract when the railroad
company indicates its acceptance by filing, a map of location showing
the route of the road [Burke v. Southern Pacific R. R. Co., 234 U. S.
669, 680;. United States v. Northern Pac. Ry. Co., 256 U. S. 51 ,64;
Southern Pacific Co. -v. United States, 307 U. S. 393, 396; United
States v. Northern Pacific By. Co., 311 U. S. 317, 330], and that by
filing the map of location, the railroad acquires. an estate in the
specifically granted land which relates back to the date of the grant-
ing act.. Wisconsin Railroad Co.: v. Price County, 133. U. S. 496;
Deseret Salt Co., v. Trpey, 142 U. S. 241; Howard v. Perrin, 200
fU. S. 71t Weyerhaeuser v. Hoyt, 219 U. S. 380. But the right to
select additional sections of land to replace losses in the land specifi-
cally granted becomes an estate in land only.when the fact of loss: in
the place limits of the grant has been ascertained and. the. right to
select indemnity land has been exercised. United States v. Anderson,
194 U. S. 394; Payne . Central'Pacific Ry. Co., 255 U. . 228. The
courts have consistently held'that a grantee has no estate in indem-
nity land prior to its selection of specific sections of such land. In
United States v. Southern Pac. R. R. Co., 223 U. S. 565, 570, Mr. Jus&
tice. Holmes said:

An indemnity grant, like the residuary clause in a will, contemplates the
uncertain and looks to the future.: What a railroad is to be indemnified for
may be fixed as of the moment of the grant, but what it may elect when its

582.
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right to indemnity is determined depends onithe state of the lands selected
at the moment of choice. Of course the railroad is limited in choosing by
the terms of the indemnity grant, but the so-called grant is rather to obe
described as a power. Ordinarily no color of title Is gained' until the power
is exercised.

In NorthJern P. B. Co. v. Lane, 46 App. D. C. 434, 439, the court
quoted this statement and added that "The right of selection of in-
demnity lands ,is in the nature of a grant of power conferred by
statute and dependent upon a future contingency." And in Payne. v.
Central Pac. Ry. Co., 255 t. S. 228, 237, the court held that the- riglts
of a grantee to indemnity lands are "rights which became vested by
its selection of those lands."

The right of the grantee in indemnity lands prior to selection has
also been described as "nly a float" which attaches to no specific
lands until the selection is actually made [Ryan v. Railroad Com-
p asy,' 99 U. S. 382, 386; Cedar Rapids, etc., Railroad v. Herring,
110 V.! S. 27, 391, or as a right to no land capable of identification
by any principles of law or rules of measurement. Kansas Pacific
Railroad Copan yv. Atchison, Topeka & Santa e Railroad Com-
Pany, 112 U. S. 414, 421. "The reason for this is that, as no vested
right can attach to the lands in place * *' until these sections
are ascertained and identified by a legal location of the line of the
road, so in regard to the lands to be selected within a still larger
limit, their identification cannot be known until the selection is

* made." St. Paul Railroad v. Winona Railroad, 112 U. S. 70, 731,
732; Southen Pacifc Railroad Co. v. Bell, 183 U. .675, 682.

Because indemnity lands are incapable of identification until selec-
tion is made and approved, they remain the propertyo the IJnited
States. It is! true that the Government is bound by its promise to
give its grantee indemnity lands in lieu of thoseispecifically granted,
but that promise passes no legal title, and, until it is executed, creates
in the grantee no legal interest in land entitled to recognition or
protection. Wisconsin Railroad Co. . Price' County, 133'U. 5. 496,
512; outhern Pacific Railroad Com .pany,'53 'I. D. 211 2i3.

'The record in this case discloses that the Atlantic and Pacific
Railroad Company made one attempt to exercise its right to select
the land 'included in the pending application. This'attem't'was'
unsuccessful because the land had not been surveyed and the specific
seetions to which it might be entitled could not be identified. But
because it had the right to select odd-numbered sections within the
i'ndnityimits of the grant, in the deed'to'the Perrins the Atlantic
and Pacific Railroad Company actualli inserted- a legal desc'ription
of certain odd-numbered se ctionsof land. This wasa fictitious
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description because these subdivisions had not been established by
survey. A survey of public land does not identify the legal sub-
divisions by' which the land is to be known thereafter; it creates
them. Saw er v. Gray,;205 Fed. 160, 163; Cozxv. Hart, 260 U. S. 427,
436; United States v. Northern Pacific Ry. Co., 311 U. S. 317, 344.
The Atlantic and Pacific Railroad Companyt had not acquired any
estate in the indemnity land which it purported to convey to the
Perrins' because-of its failure to perfect its inchoate right to in-:
demiity land by, selecting specific land to which that right could
Xattach. The deed may'have been effective as a contract to convey
[Missouri,' Kansas and Texas Railway Company v. Kansas' Paciic
Railway 0ompany, 9 U. S. 491, 497; United States v. Southern
Pacifi. Railroad, 146 U. S., 570, 598] or as an assignment of benefits
which would' accrue if and when the right to select should be exer-
cised.t But the deed actually conveyed nothing, to the Perrins.

The Santa Fe Pacific Railroad Company made no attempt to
exercise the right to 'select the land in controversy'-after it acquired
the'rights 'of. the :Atlantic and Pacific Railroad Company. Almost
50 years later' it voluntarily relinquished all claims arising out of
any- land grant to itself or its predecessor in interest pursuant to
the.provisions of the Transportation Act. Whatever right to select
indemnity lands may have theretofore existed was extinguished by
the filing of the release. ' In the absence of, a selection of surveyed
lands before the filing of. the. release, no right to a patent to any
indemnity lands existed and title remained in the United States.
Hence, we do not see how the railroad or anyone claiming through
the railroad, an be aided by a provision that nothing in the'statute
shall prevent the "issuance of patents confirming the title" to' lands
"sold" by the railroad to an innocent purchaser. Cf. Chapman &
Dewey v. St. Francis, 232 U. S.' 186, 198.

Appellant seeks to avoid the effect of its failure to select the land
for which patent is. sought on the basis of United States v. Northern
Pac. Ry. Co., 256 U. S. 51, and United States v. Northern Pac. Ry.
Co., 311 U. S. 317.. It argues that these decisions expressly recognize
that a railroad company has a vested right to indemnity lands even
in the absence of selection if there is a deficiency in the place lands
of suh magnitude that all of the indemnity land is required to re-
place the loss. These decisions do not sustain appellant's contentioil,
even if the facts upon which their, applicability depends, are assumed.
In- the first. Northern Pacific case, the specific question.at issue
asunied the existence of losses in the place limits of the grant to
the, railroad company which equaled, or exceeded the available; in-
'demnity land and required the court to determine whether or not
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under such circumstances; a withdrawal of indennity land by the;
United States could defeat the riglits of the railroad company.: The
Supreme- Court held that; even' though the grantee has not perfected
its right to indemnity land by exercising the right, of selection, the
United States may not render itself unable to perform the known
obligations of its contract with the railroad and directed that the
question of deficiency be determined in the Land Office since the
United States is free to withdraw land within the: indemnity limits
of a railroad grant at any time until it is established that all of
this land is needed to replace losses in the place limits of a grant.

'In the later Northern Pacific case, the:. court summarized the ruling
in the earlier case as requiring. "the .Government- to refrain from
any action.which would deprive the company of its right of selec-
tion. in accordance with the terms of the grant.". (At. page. 346.).
The. court expressly recoganized that specific sections of land:do.

- not '.exist. until. a survey has: been f made and that indemnity lands
arenot identified so that any right attaches thereto until selection
has been made (at pages 344, 329). In neither case, nor in any
other: case, has .the court recognized that a grantee's right. to select
indemnity land constitutes an, estate in. land. Nor did they involve
-any such voluntary release by the grantee of its.ca ins as does
this case. It follows that appellant's claim is not aided by the
Northern Pacife decisions.

In any event, the receiver's: deed of 189.6 recites that a portion
of the land, described therein, which was within the indemnity
limits of the grant,. was unsurveyed. This was 'sufficient to. indicate
that .the Atlantic. and Pacific Railroad Company had no -title to
the unsurveyed land and to require the Perrins to make inquiry
as to the nature of its right, in all 'the land described in the eed.
BrusA v. ware, 40 U. S. 93. . Inquiry of the General Land Office
would have disclosed that all of the land described in the applica-
tion for patent was unsurveyed:; that the Atlantic and Pacific Rail-
road Company had not perfected its .right to indemnity land by
selecting this I land; and. that, consequently, it had no title to any
of the land described in the deed. The GreeneCattle;Company,
Incorporated, is charged with notice: of all defects in title revealed
or suggested-by the recitals in the deeds in the chain of title upon
which it relies.; oziver v. Piatt, 44 U. S. 333; Cordova v. flood, 84
U. S. 1; Maury v. Jones, 25 F. (2d) 412. Because the Greene Cattle
Company, Incorporated, and its predecessors in the ,chain: of title
upon which its rights are predicated, were charged with notice of
the Atlantic and Pacific Railroad Company's want of title they

692959-48-43

.5855771 
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cannot be regarded as innocent purchasers. Hence, the saving
clause is for that reason alone not applicable.

Because of the views herein expressed, it is unnecessary to con-
sider other possible grounds for concluding that the Greene Cattle
Company, -Incorporated, is not an innocent purchaser for value. -

The decision of the Commissioner is
Afgrmed.

MOTION FOR REHEARING

On January 8, 1944, this- Department affirmed the decisions of the
Commissioner of the General Land Office, rejecting the Santa Fe
Pacific Railroad Company's applications, Phoenix 080632 and 080785,
for patent to certain odd-numbered sections of land in Yavapai,
Navajo and Coconino Counties, Arizona, on the ground that the
company had relinquished its rights to such lands by filing a release
of. all claims to land under any grant in aid of the construction of a
railroad pursuant to section 321(b) of the Transportation Act of
1940. The Santa Fe Company has filed motions for rehearing, alleg-
ing that the decisions of January 8, 1944, are based upon vital errors
which deprive the company and those who claim through it of vested
rights to the land in question, and argues that the Department erred
in- determining that it had no vested right in the land in question and
that its right was not preserved by the saving clause of the release.

The Santa Fe Company's claim to patent is based upon its-right to
select indemnity lands pursuant to the land grant to the Atlantic
and Pacific Railroad Company of July27, 1866 (14 Stat. 292), which
was confirmed in the Santa Fe Pacific Railroad Company by act of
March 3, 1897 (29 Stat. 622). 'The Santa Fe Company's right to
select the land involved in these appeals as indemnity land prior to
the filing of its release is conceded, but the record shows that no selec-
tion was ever made. On December 18, 1940, the Santa Fe Company
filed a release of all claims to land arising from any grant of land
by any act of Congress to itself or to any predecessor in interest in
aid of the construction of any portion of its railroad. This release,
in harmony with the provisions of the saving clause of section 321 (b)
of the Transportation Act of 1940, excepted only lands sold to in-
nocent purchasers for value prior to September 18, 1940, lands em-
braced in selections made by the company and approved by the
Secretary of the Interior prior to September 18, 1940, and lands certi-
fied or patented to the company. The decisions of January 8, 1944,
held that in the absence of selection the company in any event had no
estate in land which was excepted from the release.-
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In its motions for rehearing, the Santa Fe Company concedes that
it has no estate in the land for which patent is sought in these words:

.2X. * * It is true.that the right of indemnity selection is not an estate In
land, that prior to a valid selection of particular lands the rights of others may
attach, that even as against the United States the right of the grantee to par-
ticular lands ordinarily does not attach until a selection is made, and that
title to the lands available for indemnity and subject to selection remains in
the United States until valid selections are made and approved.

It contends, however, that under the Northern Pacific cases, it had
a right against the United States of which it cannot be deprived even
prior to selection if there is a deficiency in the grant of such an extent
that all the available indemnity lands are rquired to satisfy this
deficiency. This may be conceded arguendo without altering the
conclusion stated-in the departmental decisions of January 8, 1944.
Numerous decisions, which appellant recognizes, declare that the right -
to indemnity land is an inchoate right which can be perfected only by
selection of specific sections of land. The Northern Pacific cases
recognize this doctrine, but hold that when it is known that all the
available indemnity land is needed to replace losses in a railroad
grant, the United States is not at liberty to dispose of that indemnity
land, even in advance of selection, thus rendering impossible the
future performance of its contract obligations to the grantee rail-
road. If such deficiency existed in the -Santa Fe Paeific' Railroad
Company grant, it is apparent, therefore, that the United States
was precluded from withdrawing indemnity land and defeating the
Santa Fe Company's rights. But the United States did not deprive
the Santa Fe Company of any land. The Santa Fe Company volun-
tarily renounced all its rights to land under any land grant. Under
the. Transportation Act of 1940, such renunciation constitutes the
consideration for the congressional grant of the privilege of charging
the United States the regular rates for transportation over the corm-

i pany's railroad.
It is true that the Santa Fe Company's release recognized certain

exceptions, but its inchoate right to select indemnity land was not
excepted from the terms of the release for the reason that the release,
in harmony with the provisions of section 321(b), did not except or
purport to except inchoate rights to land. The language of the release
and of the statute makes this very clear. Both refer to "lands" sold,
selected or patented. There is .no mention of any unperfected right
to acquire land. It follows that by filing its release, the Santa Fe
Company relinquished its inchoate right to select indemnity land

1 United States v. Northern Pao. By. Co., 256 U. S. 51; 311 U. S. 317.
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althotigh in the abseice of such release the United States could not
have disposed of the land in derogation of the company's rights. The
fact that the company had previously attempted to convey the land
for which it now seeks a patent is immaterial since it had no title to
the land and could convey none. At most the company effected noth ;
ing more than a promise to sell or an assignment of the benefits to
accrue from the exercise of its selection right. There was no sale of
land to an innocent purchaser and the company cannot claim the
advantage of such procedure to avoid the consequences of the release.

rrhe motions for rehearing are
Denied..

ATLANTIC AND PACIFIC RAILROAD CO., SANTA FE PACIFIC
- RAILROAD CO., AND AZTEC LAND AND CATTLE CO., LTD..

Decided: January 8, 1944

Motion for Rehearing decided February 8, 1944'

RAILROAD LAND GliANTS-TITLE TO INDEMNTY' LANDS-PURPORTED SALE 
UNSELECTED INIOEMNITY LANDS.:

A railroad company acquires no title to indemnity land; under a railroad
land grant, prior to the exercise of its right of selection and a purported
sale of unselected land within the indemnity limits of the .grant: is
ineffective. I '

STATUTORY CONSSTRUCTIN-ItANSpoRTiIoN ACT OF 1940- SAVING CAUS or
SECTION 321 (b) -INNOCENT PURCHAsES.

A transfer of a railroad company's right to unselected indemnity lands is
not a sale of land within the meaning of the saving clause of section 321 b)
of the Transportation Act of 1940 so that patent may be issned for the
benefit of an innocent purchaser for value. Controlled by decision in the:
companion case of Santa Fe' Paciflc Railroad Cornpan,* 58-I. D. 577.

CHAPMAN, Assistant. Secretary:
This is an appeal by the Santa Fe Pacific Railroad Companiiy from

the decision of the 'Commissioner of the General Land Office of April
8, 1943, rejecting application for patent, Phoenix 080632, to 98,690.83
acres of land in Navajo and Coconi o Counties, Arizona..

The land in question is within the exterior boundaries of the Black
Mesa Forest Reserve established by an Executive proclamation, dated.
August. 17, 1898, pursuant to section 24' of the act of March 3 1891
(26 Stat. 1095), now the Coconino and Sitgreaves National Forests,
and was included in the indemnity linjits of the grant of land to the
Atlantic and Pacific Railroad Company under the. act of July 27,

S See page 56.
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1866 '(14 Stat. 292), which was confirmed in its successor in interest,
the Santa Fe Pacific Railroad Company, by the act of March 3, 1897
(29 Stat. 622). 

On June 20, 1887, the Atlantic~ and Pacific Railroad Company filed
an indemnity selection under the act of July 27, 1866, which included
all of the land described in the pending application for patent (Pres-
cott I), but it was: rejected by the General Land Office because the
land was unsurveyed and therefore not subject to selection. The
Department upheld the Land Office decision (8 L. D. 307), and the
selection was finally canceled on July 18, 1893 ("F" Docket 6-5804,
November 25' 1912, Miscellaneous File No. 278286). No attempt to
select this indemnity land has since been made although official sur-
veys covering all but 480 acres of it were made and the official plats
of the surveys were filed with the Land Office in 1896, 1918, 1922, 1936,
and 1939.

On December 18, 1940, the Santa Fe Pacific Railroad Company and
the Atchison, Topeka and Santa Fe- Railroad Company, operator of
the line of railroad, filed releases of all claims arising from any land
grant in aid of* the construction of a railroad in accordance with
section 321(b), fPart II, Title III, of the Transportation Act of 1940
(54 Stat. 954, 49 U.-S. C. sec. 65). These-releases excepted lands sold
to innocent purchasers for value prior to September 18, 1940, lands.
embraced in selections made and approved by the Secretary of the
Interior prior to September 18, 1940, and lands, already patented 'or
certified to the grantee. The releases were approved on March 1,
1941.: Asrequired by departmental regulations dated October 10,
1940 (43- CFR 273.61-273.67)1, the Santa Fe Pacific Railroad Coin-
pany also filed a list of land and persons alleged to have become inno-
cent purchasers of specific portions of the listed land prior to the
effectiveness of the Transportation Act on September 18, 1940. This
list included the lands in question and named the Aztec Land and
Cattle Company as. its purchaser.

T rhereafter, on June 26, 1942, the Santa Fe Pacific Railroad Com-
pany filed its application for patent to the land, alleging that this
land was sold to the Aztec Land and Cattle Company, Ltd., in 1886.
The contract offered to support this allgation, dated February 3,
1886, contains the promise of the Atlantic anl'Pacific Railroad Com-
pany to sell the Aztec Land aid Cattle ompany, Ltd., certain tracts
of land located' in Apache and Yavapai Counties, Territory of Ari-
zona, estimated to contain approximately 1,058,560 acres for a con-
sideration of $529,280, and bound the railroad to obtain patents to
the'said land from the United States and to convey by warranty deed
within a period of two years from the date of the contract. A quit-'
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claim deed dated November 7, 1905, offered as further evidence of the
alleged sale, was entered into between the Santa Fe Pacific Railroad
Company, as successor in interest to the Atlantic and Pacific Railroad
Company, and the Aztec Land and Cattle Company, Ltd. It recites
that on May 12, 1886, and May 2, 1894, the Atlantic and Pacific
Railroad Company conveyed to the Aztec Land and Cattle Company,

* Ltd., a portion of the lands described in the contract of February 3,
* 1886, amounting to 76,701.91 acres and that said Aztec Land and

Cattle Company, Ltd., was entitled to receive conveyance of an addi-
tional 423,298.09 acres of land; and contains the Santa Fe Pacific
Railroad Company's release and quitclaim to the Aztec Land and
Cattle -Company, Ltd., for a consideration of $1, of all of its right,
title and interest to certain land described by township, range and
section, located in the counties of Navajo and Coconino, in the Terri-
tory of Arizona, and estimated to contain 423,270.35 acres.;

* The Santa Fe Pacific Railroad Company relies upon the foregoing
to establish its contention that the Aztec Land and Cattle Company-
is an innocent purchaser for value of the land included in the applica-
tion for patent within the meaning of thee second provision of the
saving clause of section 321(b) of the Transportation Act of 1940
which provides:

* *e * Nothing in this section shall be construed * e * to prevent the
issuance of patents confirming the title to such lands as the Secretary of the
Interior shall-find have been heretofore sold by any such carrier to an innocent
purchaser for value * *

In his decision of April 8, 1943, the Commissioner rejected the
application on the ground that the land had not been ascertained and
identified so that the railroad acquired any interest in specific land
which it could convey prior to the filing of its release and that, there-
fore, its transferee is not protected under the saving clause of section
321 (b) of the Transportation Act. The Commissioner also noted the
existence of certain forest homestead entries and other adverse claims
to the lands covered by the application.-

On this appeal appellant contends that the Commissioner erred (1)
in failing to determine whether or not at the time of the withdrawal
there were losses in the place lands granted to the Atlantic and Pacific
Railroad Company of such extent that all of the indemnity land was
and has since been required to replace these losses; (2) in failing to
determine to what extent there are intervening or superior adverse
claims to any of the land in question; and (3) in determining that
appellant is not entitled to a patent under the provisions of the Trans-
portation Act of 1940. X
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A finding by the Commissioner that all of the indemnity land was
required to replace losses in the place limits of the grant at the time
of the withdrawal would be immaterial for the reason that the right
of the United-States to withdraw the land is not]in issue. The ques-
tion to be decided concerns the effect of appellant's voluntary relin-
quishment of all claims to the land, which is in no way affected by
the fact that the indemnity land relinquished did or did not exceed
losses in the place lands. Likewise, a determination of the extent and
validity of adverse claims in this land is not material unless and until
appellant's claim has otherwise been established.

At the time of the compromise settlement between the Santa Fe
Pacific Railroad Company and the Aztec Land and Cattle Company
the land had not been surveyed. Most of the land has since been
surveyed, but the railroad company never exercised its right to select
this land. It follows that the railroad's right to select the lands was
relinquished by the filing of the release and that neither the railroad
nor anyone claiming through the railroad has any right to a patent.
Santa Fe Pacific Railroad Company, 581. P. 577. -

The decision of the Commissioner is
Affirmed.

SANTA FE PACIFIC RAILROAD COMPANY

Decided January 8, 1944
RAILROAD LAND GRANTS-JURISDICTION TO DETERMINE RIGHTS OF PERSONS CLAIM-

ING THROUGH THE GRANTEE-ISSUANCE OF PATENTS.

The railroad land grants confer upon this Department no jurisdiction to
determine the rights of persons asserting claims, to granted land under
contracts with the grantee.

In the. absence of legislative or judicial recognition of a claimant as a suc-
cessor of the grantee, the Department- issues patents to the grantee even
though the grantee has assigned its rights to another.

RAILROAD LAND GRANTS-INDEMNITY LANDS-ASSIGNMENT OF T SELECTION
RIGHT.

The right to select indemnity lands cannot be assigned so that the assignee
may exercise the right as successor to the grantee and, a transfer of the
benefits to accrue from the exercise of the grantee's right of selection gives
the transferee no greater rights than the grantee then has.

RAILROAD LAND GRANTS-INDEMNITY LANDS-VESTING OF TITLE IN THE GRANTEE.

A railroad land grant confers no right to specific lands within the indemnity
lands until the grantee's right of selection has been exercised.

Title to indemnity land vests when an approved selection has been made.
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STATUTOEY CoNsTRacrioN-tANsPoRTATIoNT ACT OF 1940-SAVING CLAUSE OF
* SECTION 321 (b)-INNOCENT PURCHASERSi

. A transfer of a railroad company's right to unselected indemnity lands is
not a sale of land within the meaning of the saving clause of section 321 (b)
of the Transportation Act .of 1940 so that patent may be issued for the
benefit of an innocent purchaser for value. .

C-HAPMAN, Assistant Secretary: 

On' December 18, 1940, the Santa Fe 'Pacific: Railroad Company,
su cssor in interest to the grant to tle Atlantic and Pacific Railroad
'Company under the act of July 27,. 1866 (14 Stat. 292), and the
Atchison, Topeka. and Santa Fe Railroad Company,''operator of'
the line of railroad, filed in the General Land Office releases of all
claims t lands under said grant in accordance with section 321 (b),
Part I, Title III of the Transportation Act of'September 18, 1940
(54 Stat. 954, 49 U. S. C. sec. 65), and regulations of October 10, 1940
(43 CFR 273.61-273.67). The text of said section 321 (b) is as follows;

If any carrier by railroad furnishing such transportation, or any predecessor
in interest, shall have received a grant of lands from the United States to
aid in the construction of any part of the railroad operated by it, the provisions
of law with respect to compensation for such transportation shall continue to
apply to such transportation as though.subsection (a) of this section had not
been enacted until such carrier shall file with the Secretary of the Interior,.
in the form and manner prescribed by him, arelease of any claim it may have
against the United States to lands, interests in lands, compensation, or reim-
bursement on account of lands or interests in lands which have been granted,
claimed to have been granted, or which. it is claimed should have been granted,
to such carrier or any such, predecessor in interest under any grant to such
carrier or such predecessor in interest as aforesaid. Such release must be
filed within one year from the date of the enactment of this Act. Nothing'in
this section shall be construed as requiring any such carrier to reconvey to
the United States lands which have been heretofore patented or certified to it,
or to prevent the issuance of patents confirming the title to such lands as the
Secretary of the Interior shall find have been heretofore sold by any such
carrier to an innocent purchaser for value or as preventing the issuance of
patents to lands listed or selected by such carrier, which listing or selection
has heretofore been fully and finally approved by the Secretary of the Interior
to the extent that the issuance of such patents may be authorized by law.

The release filed by the Santa Fe Pacific Railroad Coinpany, relin-
quished, remised and quitclaimed to the United States-- V 

* * * any and all claims of whatever description to lands, interests therein,
compensation or reimbursement therefor on account 'of lands or interests
granted, claimed to have been granted, or claimed should have been granted
by any act of the Congress, to Santa Fe Pacific Railroad Company or to any
predecessor in interest in aid of the construction of any portion of its railroad.
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It excepted: from the release only-

* * *' lands sold by the company to innocent purchasers for value prior
to September 18, 1940, lands embraced in selections made by the company and
approved by the Secretary of the Interior prior-to September 18, 1940, or lands
which have been patented or certified to' the company or any predecessor in
interest in aid of -the construction of its railroad.

Oil March 23, 1943, Joihn --. Page and Company by authority of
the Santa Fe Pacific Railroad Company filed lieu indemnity selections
under the acts of June 22, 1874' (18 Stat. 194, 43 U. S. C. sec. 888),
and August 29, 1890 (26 Stat. 369, 43 'U. S. C. sec. 889); Phoenix
080805 to 080808, inclusive, acompanied by petitions to classify: the
lands selected under section 7 of the Taylor Grazing Act. The affida-
vits supporting-the petition for classification stated that. thebene-!
ficiary under 'tle selection is the Green6 Cattle Company,; Incorp 
rated,7and in a letter of John H. Page and Company to the register it
is stated that T4hese selection rights were purchased from Santa Fe
Pacific Railroad Company many years ago.":i : Xl - i 

The Commnissioner of the General Land Offic e by decision of May
22, 1943, rejected the selections on the ground that the right to 'make
them had been: released by the Santa Fe Pacific Railroad Company.
The Commissioner stated:
:-Other than -the statement of: John HI. Page 'and Company in their letter to
the Register, supra, that these selection rights were purchased from the rail-
road company many years ago, there is with the record no evidence of. a sale.
The exception in section 321 (b) protects, certain- sales of lands to innocent pur-
chasers for value. It does not protect a sale of mere rights of selection, at
the most in the nature of floats, not attached to any tracts and which may
never be exercised the filing of a selection being presumably at the option of
the purchaser. . As no land was sold, these transactions do not come Within
the protection of this exception.

The theory back of the filing of selections 080805 to 080808Ainclusive, may
be that the railroad company's rights.under the acts of 1874 and 1890 were not
in fact released. The releases, in conformity with the Transportation Act and
the regulations, dare broad and include all rights nd claims pursuant to, grow-
ing out of, or arising from the grants except the three types of claims '-spe->
cifieally excluded therefrom, above-mentioned, relative to patdnted clear listed.
and sold lands. All outstanding unused selection rights under these acts were
released. Such rights may notnow be asserted as a basis forAthe acquisition
of public lands.

0-,John I.' Page -and Company, as agents for the- selector, have
appealed. Under various forms of statement their contention is that
the outstanding unused selection rights under the acts of 1874 and
1890'which had been sold by the Santa Fe Pacific Railroad Company
prior.to September 18, 1940 to innoent-purchasers for value, were.
notvowned- r claimed by saidcompanyand were not released by the
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company but are protected by the exception in section 321.(b)- of the
Transportation Act.

The appeal is supported by an affidavit executed by John H. Page,
senior partner of the firm of John H. Page and Company, which,
among other things, states that the said firm in September 1932 pur-
chased from Hugo Seaberg, of Raton, New Mexico "for a valuable
consideration:'the selection rights of the Santa Fe Pacific Railroad
Company under the acts of 1874 and 1890, as follows: * * *." Then
follows a description of the base land offered in exchange for the land
selected in the above-mentioned applications. It is further stated, in;
substance, that Seaberg requested W. B. Collinson, Land Commis-
sioner of Santa Fe Pacific Railroad Company, to record John H. Page
and Company "as owners: of the above rights"; that the applications
to select were signed by Collinson, the Land Commissioner, and that
thereafter, he being deceased, the affiant requested E. 0. Hemenway,
the Land Commissioner of said railroad company, to furnish John H.
Page and Company with new applications to select to take the place
of those signed by Collinson, and new applications were signed by
Hemenway and forwarded. to John H. Page and Company on July:
27,1937, and these applications are the ones used in support of the
applications Phoenix 080805-080808.

In the showings of appellant as to its transactions relating to the
selections with Page and Company, no sale of the right of selection
to them is discerned. If the application to select had been made by
Page and Company as an assignee or transferee of the railroad
grantee, it would have been under the rules and practice of the Depart-
ment forthwith rejected. The Department does not undertake to
determine whether an applicant for selection other than the railroad
grantee is a successor in interest to the land grant rights, and in the
absence of legislation or judicial recognition of such applicant as a
successor in interest, patents under the grant are issued to the grantee
company. Soutthern Pacinc Land Company, 42 L. D. 522. And in
the administration of such grants the Department always deals with,
the grantee itself and not with parties claiming to bein.privity with
it, as the granting act does not confer on it jurisdiction to determine
the relations. between the grantee company and private individuals.
Perrin v. Santa Fe Pacific Railroad Company, 43 L. D. 467.

The most that can be said from the nature of the showings is that
the Santa Fe Pacific Railroad Company for a valuable consideration
promised to exercise its right of selection at the instance and for the
benefit of Page and Company as to such lands as the latter might
designate, and upon the perfection of the selection or upon issuance
of patent to the grantee to convey the land to Page. and Company.
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or to whom the contract had been assigned. But regardless of whether
the selection right is assignable and the transaction here alleged may
be considered as such an assignment, it is obvious the railroad com-
pany could not assign any more right than was conferred upon it
by law.

As said in Southern Pacife Railroad Company, 53 I. D. 211, 213,
"The Supreme 'Court has repeatedly held in substance that the grant-

F ing acts conferred no rights to specific tracts within the'indemnity
limits until the grantee's right of selection had been exercised In
Clark v. Herington, 186 'U. S. 206, 209, the court-said:

* e * and it is familiar law that no title to indemnity lands is vested
until an approved selection: has been made, and that up to such time Congress
has full power to deal with lands in the indemnity limits as it sees fit. As said
In Kansas Pacific Railroad v. Atchison Railroad, 112 U. S. 414, 421: "Until
selection was made the title remained in the government, subject to its disposal
at its pleasure." See, also, Ryan v. Railroad Company, 99 U. S. 382; G'rinnell v.
Railroad Company, 103 U. S. 739;, Cedar Rapids &c. Railroad v. Herring, 110
U. S. 27; St. Paul Railroad v. Winona Railroad, 112 .U. S. 720, 73f; Barney v.
Winona &c. Railroad, 117 U. S. 228, 232; Sioux City Railroad v. Chicago Rail-
way, 117 U. S. 406, 408; Wisconsin Railroad v. Price County, 133 U. S. 496, 511.;
United States v. Missouri o. Railway, 141 U. S. 358, 375; Hewitt v. Schultz,
180 U. -S. 139; Southern Pacific Railroad Company v. Bell, 183 U. S. 675.

In Ryan v. Railroad Company, 99 U. S. 382, 388, the court in speaking
of the land there in contest held that "It was within the secondary
or indemnity territory where that deficiency was to be supplied. The
railroad company had not and could not have any claim to it until
specially selected, as it was, for that purpose * If Later cases
recognizing this doctrine have described the right of selection of
indemnity lands as a power, and held that no color of title is gained
until the power is exercised. United States v. Southern Pacific Rail-
road Company, 223 U. S. 565, 570. And the right is dependent upon
a future contingency. Northern Paoiic Railway Company v. Lane,
46 App. D. C.434, 439.

It is manifest that the land sought here to be selected does not fall
within the categories of section 321 (b) of patented or certified land
or of lands listed or selected and finally and fully approved, but it is
in effect contended that they are in the class of "such lands as the

- Secretary of the Interior shall find-have been heretofore sold by any
such carrier to an innocent purchaser for value."

It is not questioned that the right of selection is a valuable property
right, such a right as might be sold or encumbered (Myers v. Croft, 13
W Wall. 291), as has been frequently done by grantee companies and
would' entitle the assignee to the indemnity lands within the grant,
when title thereto is perfected under the grant. Hastings and Dakota
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By.G Co., 18 L. D. 511-518. The contract, however, to sell the lands
Ah intended to' be acqnired was entirely exeentory. The assignTorh had
under the rulings above cited no right, interest or claim to any specific
land, and therefore, could not. convey any interest in them. The
Secretary could not rightly find that the agreement of the railroad
company to exercise its right of selection to lands thereafter to be
specified was a sale of lands to a bona fide purchaser within the mean-
ing of the statute. The railroad company elected to surrender its
rights of selection by releasing the land in conformity with the pro-
visions of the Transportation Act, and, therefore, relinquished its
power to select the lands in question. See Santa Fe Pacific Railroad
Company,, 58 I. D. 577.

The decision of the Commissioner is,
t ;; .t X: S X I:; : 97 : : a; I;Affirmed.-

SANTA FE PACIFIC RAILROAD COMPANY

Decided Janiary 8, 1944*

RAILROAD LAND GRANTS-STATUTORY CONSTRUCTION-ACT OF JUNE 22, 1874.
The act of June 22, 1874, which, gave the land-grant railroad companies an

option to relinquish or reconvey to the United States lands included within
the grant and in the possession of settlers whose rights arose Ssubsequent
to the rights of the railroad company and to select in lieu thereof other
land within: the limits of the, grant, is a grant of land in aid of the con-
struction of a railroad the same as the original granting act..

The act of June 22, 1874, is an additional grant conditioned upon the relin-
quishment of a portion of the original grant and the exercise of the right

:* :; to select, other land in lieu thereof.

STATUTORY CONSTRUCTION-TRANSPORTATION ACT o, 1940-RELEASE or CLAIMS
UNDER GRANTS OF LAND IN AI OF THEE CONSTRuCTION OF A RAILROAD-

CLAIMS TO LANDS NOT ARISING UNDER THE ORIGINAL GRANTING ACT.

* ' 0 0 0 A; railroad company's release of all claims under, any act :of Congress to
itself or to any predecessor in interest, in aid' of the' construction of a

'railroad, filed' pursuant to section 321(b) of' the Transportation Act of
1940, includes' a claim, arising under the. act of June 22, 1874, to land to
be selected in lieu of land acquired under the original grant of land and
such claim is extinguished by the filing of such release. -

APPIATION. FOR PATENT-TEANspORTATION ACT OF 1940-RELEASE OF CLAIMS-
BURDEN OF PROOF TO ESTABLISH ExXCEPTION-REGULATrIors' OF DECEMBER 10.
1941.

* The Santa Fe Pacific Railroad Company brought an action to set aside the above
decision, but the United States Supreme Court, by'decision of February 3 1947, held that
the ecretary's decision had.been 'clearly right",and dismissed the complaint. Krug v.
Santa Fe Pacific Railroad CompanV, 329 U. S. 59,1, 'reversing 153 F. (2d) 305, which had
reversed 57 F. Supp. 984.
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Under the departmental regulations of December 10, 1941, a railroad com-
pany asserting a right to patent on the ground that the land for which
patent is sought was excepted from a: release filed pursuant to, section
321(b)of the Transportation Act of 1940, under the innocent purchaser
provision of the saving clause of this section, must show conclusively that
the alleged purchaser is entitled to the estate transferred by the patent.

CHAPMAN, AssMisant Seetary:

This is an appeal by the Santa -Fe Pacific Railroad Company
from the decision of the Commissioner of the General Land Office
of May 15, 1943, rejecting application, Phoenix 080809, for selection
:of the NE1/4 SW'/h Sec. 13, T. 17 N., R. 91/2 W., G. & S. R. B.- & M.,
Arizonain lieu of the SE1/4 SWI/4 Sec. 27, T. 16½ .N., R. 13 W.,
G. & S. R.; B. & M., Arizona, and Phoenix 080810, for the NW/ 4
SE1/4Sec. 13, T. 17 N., R. 9 1/2W., G. & S. R. B. & M., Arizona, in
lieu of the SE 1/4 SEl/4ASec. 11, T. 15 N., R. 13 W., G. & S. ZR. B.
& M.,: Arizona.

The Atlantic and Pacific Railroad Company was named as
grantee of a congressional land grant in aid of the construction
of its railroad in the act, of July. 27, 1866 (14 Stat. .292).. The
Santa Fe Pacific Railroad Company, hereinafter referred to as the
Santa Fe Company,purchased the property of the Atlantic and
Pacific Railroad Company at a foreclosure sale and Congress con-
firmed the grant of July 27, 1866, to the Santa Fe Company by
act of March 3 1897 (29 Stat. 622). On January 15, 1917, the
Santa Fe Company, acting pursuant to the act of June 22, 1874
(18 Stat. 194, 43 U. S. C. sec. 888)), relinquished to the United States

_certain portions of this grant then occupied. by settlers whose entries
.had already been allowed.. The relinquishment was accepted and
on March 2, 1917, the Commissioner of the General Land Office
informed the Santa Fe Company that it had a right to select other
land within: the limits of the 'grant in lieu of the land relin-
quished (Miscellaneous No. 673456). This land was then unsurveyed
and remained so until about 1939. The official plat of the official
survey was accepted by the General Land Office on May 21; 1940.

On December 18, 1940, in accordance with, section, 321(b) of
Part II, Title III, of the Transportation Act of 1940c (54 Stat. 954,
49 U.. S. C. sec. 65), and regulations issued thereunder by the Secre-
tary of the Interior (43 CFR 273.61-273.67), the Santa Fe Com-
pany and the Atchison, Topeka and Santa Fe Railway Company,
operator of the line of railroad, filed releases which provided that
each company- . -i

*# * *I relinquishes, reises and quitclaims to, the United Statest of America
any and all claims of -whatever description to lands, interests therein, compen-
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sation or reimbursement therefor on account of lands or interests granted,
claimed to have been granted, or claimed should have been granted by any act
of. the Congress to Santa Fe Pacific Railroad Company or to any predecessor
,in interest in aid of the construction of any portion of its railroad.

Each release stated that it did not embrace-
* * * lands sold by the company to innocent purchasers for value prior

to September 18, 1940, lands embraced in selections made by the-company and
approved by the Secretary of the Interior prior to September 18, 1940, or lands
which have been patented or certified to the company or any predecessor in
interest in aid of the construction of* itsrailroad.

The releases were approved March 1, 1941.
D On March 23, 1943, the Santa Fe Company filed its selection of the.

two 40-acre tracts in Sec. 13, T. 17 N., R. 9/2 W., G. & S. R. B. & M.,
claiming the right to select this land in lieu of the land relinquished
in 1917, in behalf of the Greene Cattle Company, ncorporated, its
transferee, uinder the provision of the saving clause of section 321(b)

* . of the Transportation Act of 1940, which permits patenting of- lands
sold to innocent purchasers for value. It also filed a petition for
classification of this land as suitable for stock-watering development
-under section 7 of the Taylor Grazing Act. The Commissioner of
the General Land Office rejected the selection on the grounds that
the right of selection had been relinquished in the release of De-
cember 18, 1940; that a sale to an innocent purchaser had not been
shown; and that the selected land had been withdrawn by Executive
order of April 17, 1926, creating Public Water Reserve No. 107.

The SantaFe Pacific Railroad Company has appealed, alleging
that its unexercised selection right was not impaired by the release
filed on December 18, 1940, for the reason that the release covered
only claims under a land grant. It argues that its claim to the
selected land does not arise from a land grant and, consequently,
was not included in the release; that its unexercised selection right
was not included in the release for the further reason that it had
been sold to an innocent purchaser for value prior to the effectiveness
of the Transportation Act of September 18, 1940; and that its trans-
feree has equities in certain springs of water located' on the selected
land which entitle the selection to favorable consideration.

The act of June 22, 1874, was enacted for the purpose of relieving
the hardships of settlers whose filing or entry on public lands had
been allowed by the General Land Office under the pre-emption or
homestead laws subsequent to the time when the rights of a railroad
company under a congressional grant attached to the granted land.
It was required because the time when the rights of the grantees in.
the railroad grants became vested was often uncertain and ascer-
tained only with difficulty. The granting acts protected settlers
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whose rights attached prior to those'of the grantee and permitted
the grantee to replace such losses by selection from the indemnity
limits of the grant. The act of June -22, 1874, permitted the grantee
to relinquish land in possession of settlers whose rights arose sub-
sequent to its own and to select an equal quantity of land within
the, limits of the grant not otherwise appropriated in lieu of such
land, and provided that the grantee should receive title to land thus
selected the same as if it had been originally granted.
' The act of August 29, 1890 (26 Stat. 369, 43 U. S. C. sec. 889),

gave the grantee railroad companies the same right of selection in
cases wherein settlers had resided upon and improved land granted
to a railroad company for a period of five years, but whose filings
or entries were not of record. It has no application in this case
for the reason that the entries of the settlers on the 40-acre tracts
in Sec. 27, T. 161/2 N., 13. 13 W., and Sec. 11, T. 15 N., R. 13 W.,
were both of record and were patented in 1914 (Phoenix 019940
and 024256).

It: is apparent that the act of June 22, 1874, contemplates a grant
of land to a railroad company antedating the passage of this act.
The act gives the grantee an option to relinquish a portion of land
included in the earlier grant to which its rights had attached; but
which was in the possession of settlers. Harris v. Northern Pacific
R. R. Co., 10 L. D. 264;, Southern Pacific Railroad Company, 33 L.; D.
89. If the option to relinquish is exercised, the grantee may then
select other land, in lieu of the land relinquished within either the
primary or the indemnity limits of the original grant. Southern
Pacific.R. R. Co., 18 L. D. .275; The Gulf and Ship Island R. F. Co.
v. The United States, 22 L. D. 560; Dressel v. Oregon and California
f. R. Co., 35 L. D. 21. It is true that the selected land contemplated
by this act is land which. was not granted to the railroad company
in the original grant, but the act, of June 22, 1874, is in itself a
granting act from which arises the right to the land selected in lieu
of land included in the original grant. The act specifically provides
that railroad companies which exercise the option to select land in
lieu of land relinquished pursuant to this act, "shall receive title" to
the selected land "the same as though originally granted." This is
a declaration of an additional grant in lieu of a portion of the
original grant.

Further, iit creates a right of the same dignity as the indemnity
provisions of the granting acts. It has never been denied that claims
to indemnity land arise out of the provision of the original grant
which gives the grantee a contingent right to such land by permitting
it to select land within the indemnity limits of the grant to replace
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losses of land' specifically granted. The' act; of June 22, 1874, gives
the grantee of the original grant a right to select land within either
the primary limits or the indemnity limits of the grant in lieu of
losses within the primary limits which are not covered by the in-
demnity provisions of the original grant. The act of June 22, 1874,
is, therefore, but an extension-of the indemnity right previously
given. The land is referred .to as lieu land .rather than indemnity

-land for the purpose of emphasizing the distinction in the occasion
for exercise of the right of selection, but the act creating this right
is as truly a granting act as the original act.

It is: not material that the act of June 22, 1874, may have created
a contract right to select land in lieu of and relinquished. The
Supreme Court 'has held that all of the railroad land grants con-
stituted offers to convey title to public lands to certain railroad
companies who would build railroad lines, 'which ripened into con-
tracts when the railroads indicated their acceptance of -the offers by
filing plats of the lines which they proposed to build. Under these
circumstances , the existence of a contract right to select lands in
lieu of' land relinquished does not prove that the act under- which:
the contract right is claimed does not constitute a grant. It suggests
rather that the purpose and result accomplished by this act are the
same as the purposes and results of the original granting acts.'

'We onclude, therefore, that the act of June 22, 1874,' is a granting
act and that the right to select, which' the Santa Fe 'Company now
seeks to 'exercise is a claim arising under that act.: The release of
December 18, 1940, covers any and all claims arising under "any
act of the Congress to Santa Fe Pacific Railroad Company or to any
predecessor in interest," and not merely the original grant of July
27; 1866. 'It follows that' all claims'arising under the grant of 1874
were relinquished by this release.

If, as appellant coitends, the right to select land in lieu of land
relinquished which was bestowed by the act of June 22,: 1874, is
not a right which arises out of a railroad land grant and is not
'covered by a release filed pursuant to the Traiisportation Act of 1940,
it is clear that it cannot be excepted from the' operation of such
release by the saving clauses of 'section 321 (b) of the Transportation
Act. Appellant is somewhat inconsistent in relying upon both con-
tentions, but inasmuch as the Department has determined that the
right of selection does arise under a railroad land grant and Was
therefore nlecessarily 'included in the release of December 18, 1940,
it will consider whether or not it was excepted from the release
under the second provision of the saving clause of section 321(b)
of the TransportatiIon Act, which provides: '
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4;*: * Nothing in this section shall be construed * * * to prevent the
issuance of patents confirming the title to such lands as the Secretary of the
Interior shall find have been heretofore sold by any: such carrier [the grantee]
to an innocent purchaser for value * *

Appellant has recognized that the saving clause of section 321(b)
does not operate automatically without any designation of land to be

* excepted from a release, by filing with its release in the General Land
Office a list of lands and the purchasers to whom it alleged that it had
sold them prior to the effectiveness of the Transportation Act. This
list did not include the land in the present selection list. Further, it
did not submit with its selection list, proof that the Greene Cattle
Company, Incorporated, is a purchaser entitled to the estate in land
claimed in the selection list which was filed instead of an; application
for patent. The regulations of December 10, 1941 (43 CFR 273.68-

* 273.74), require that such proof shall be submitted with an applica-
tion for patent. Appellant's claim that its right to select should be
recognized under the saving clause of section 321(b) rests upon the
mere assertion. that the Greene Cattle Conpany, Incorporated, is a
transferee of this right. This is insufficient to clothe it with the rights
of an innocent purchaser under the Transportation Act.

In any event, the bona fide purchaser provision of the Transporta-
tion Act is not applicable to the transfer of a railroad company's
unexercised right to select land. Santa Fe Pacific Railroad Company,
58 I. D. 577. -

In view of the fact that the record shows both a- relinquishment of
the right sought to be exercised, in the release filed on December 18,
1940, and failure to bring the claim within the saving clause of the
Transportation Act, a determination that the Greene Cattle Company,
Incorporated, has equities in certain springs of water located on the
land sought to be selected cannot affect the decision in this case.
Accordingly, we do not examine that question.,

The decision of the Commissioner is,
Agffrmed.

SANTA FE PACIFIC RAILROAD COIJPANY .
Decided January 8 1944*

RAILROAD LAND GRANTS-STATUTORY CONSTRUCTION-ACT OF APRIL 28, 1904.

The act of April 28, 1904, which gave the Santa Fe Pacific Railroad Company,
* as successor of the Atlantic and Pacific Railroad Company, an option to

*The Santa Fe Pacific Railroad Company brought an action to set aside the above
decision, but the United States Supreme Court, by decision of February 3, 1947, held that
the Secretary's decision had been "clearly right" and dismissed the complaint. Xrug v.

- Sata Fe Paciflc Railroad Coinbany, 329 U. S. 591, reversing 153 F. (2d) 305, which had
reversed 57 F. Supp. 984.-

692959-48-44
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relinquish or reconvey to the United States, at the request of the Secretary
- of the Interior, land granted to it in aid: of the construction of a railroad

and to select'in lieu thereof other vacant public land of equal quality in
the Territory of New Mexico, is a grant of land in aid of the construction
of a railroad.

STATUTORY CONSTRUCTION TRANSPORTATION ACT OF 1940-RELEASE OF CLAIMS
UNDER GRANTS OF LAND IN AID OF THE CONSTRUCTIO OF A RAILROAD-
CLAIMS TO LAND NOT ARISING UNDER THE ORIGINAL GRANTING ACT.

The Santa Fe Pacific Railroad Company's release of all claims under any
* act of Congress to Santa Fe Pacific Railroad Company or any predecessor

in interest, in aid of the construction of a railroad, filed pursuant to section
32i(b) of the Transportation Act of 1940, includes a claim, arising under
the act of April 28, 904, to land to be selected in lieu of land acquired
under the original grant of July 27, 1866, and such claim is extinguished
by the filing of such release.

STATUTORY CONSTRUCTION-TRANSPORTATION ACT OF 1940-RELEASE OF CLAIMS-
SAvING CLAUSE OF SECTION 321(b) -EXCEPTIONS.V

The isaving clause of section 321(b) of the Transportation Act of 1940 author-
izes the exception from the release of claims under the land grants of

* patented lands, lands sold to innocent purchasers for value and -lands
* selected, and the selection fully and finally approved by the Secretary of

the Interior to the extent that the issuance of'patent. may be authorized
by law.

STATUTORY CONSTRUCTION-TRANSPORTATION ACT OF 1940-RELEASE OF CLAIMS--
SAvING CLASE OF SECTION 21 (b)-SELECTION oF LANDS.

'The final provision of the saving clause of section 321(b) of the Transporta-
tion Act of 1940 does not authorize the exception from a release of claims
filed pursuant to this section of claims to land for which a selection list

* has been filed but not finally approved by the Secretary of the Interior.

APPLICATION FOR PATENT-TRANSPORTATION ACT OF 1940-RELEASE OF CLAIMS-
BURDEN OF PROOF TO ESTABLISH EXcEPTION-REGULATIONS OF DECEMBER 10,
1941.

Under the departmental regulations of December 10, 1941, a-railroad assert-
ing a right to patent on--the ground that the land for which patent Is
sought was excepted from a release filed pursuant to section 321(b) of

' the Transportation Act of 1940, under the innocent purchaser provision
of the saving clause of this section, must show conclusively that the alleged
purchaser is entitled to the estate transferred by the patent.

'CHAPAN- Assistant Secretary:
This is an a peal'by the Santa Fe Pacific Railroad Company from

the decision of tihe Commissioner of the General Land Office of June
12, '1943, 'rejecting its applications, Las Cruces 058331 and 058332, to
select the SW'A SW'4 Sec. 33, T. 7 S., IR. 10 W., N. M. M., in lieu of
the SW'/4SW' 4 of Sec. 29, T. 10 N., Et. 2 W., N. M. M.; and the
SE1/4 SWI/4 Sec. 35, T. 7 S., R. 10 W., N. M. M., in lieu of the SE1/4
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NE/4 Sec. 29, T. 10 N., R. 2 W., N. M. M., a in the State of New
Mexico.

The Atlantic and Pacific Railroad Company was named as grantee
of a congressional land grant in aid-of the construction of its railroad
in the act of July 27, 1866 (14 Stat.-292). The Santa Fe Pacific Rail-
road Company, hereinafter referred to as the Santa Fe Company,
purchased the property of the Atlantic and Pacific Railroad Company
at foreclosure sale and by the act of March 3, 1897 (29 Stat. 622),
Congress confirmed the grant of July 27, 1866, to the Santa Fe Coi'-
pany. On December 26, 1911, acting pursuant to the act of April 28,
1904 (33 Stat. 556), and the regulations issued thereunder (43 CFR
273.56-273.57), the Santa Fe Company, relinquished to the United
States certain portions of the granted land which were then claimed
by settlers. The relinquishment was approved on March 21, 1912, and
by letter of May 22, 1912 ("F" 236212 CSB) the Commissioner of
the General Land Office informed the Santa Fe Company that it had
a right to select an equal quantity of land of qual quality within
the Territory of New Mexico in lieu-of the. land' relinquished.

On August 28, 1940, the Santa Fe Company filed its applications
to select lieu lands with the register at- Las Cruces, New Mexico. The
register suspended the applications because of the Santa Fe Com-
pany's failure to tender the required fees and to file accompanying
applications for classification of the land under section 7 of the Taylor
G'razing Act (48 Stat. I1272, 43 U. S. 'C..sec.-31Sf). The filing fees,
were paid on October 2, 1940, and the petitions for classification were
filed on October 10, 1940.

On December 18, 1940, in accordance with section 321 (b) of Part II,
Title III, of the Transportation Act of 1940 (54 Stat. 954, 49 U. S. C.
sec. 65) and 'the regulations issued thereunder (43 *CFR 273'.61-
273.67), the Santa Fe Company, together with the Atchison,' Topeka
and Santa Fe Railway Company, operator of the line of railroad,
filed releases which provided that each company-

* * relinquishes, remises and quitclaims to the United States of' America
any and all claims of whatever description to lands, interests therein, compen-
sation or reimbursement therefor on account of lands or interests 'granted,
claimed to have been granted, or claimed should have been granted by any act
of the Congress to Santa Fe Pacific Railroad Company or to any predecessor
in interest in aid of the construction of any portion of its railroad.

The releases stated that they didnot embrace S
* : * * lands sold by the company to innocent purchasers for value prior

to September 18, 1940, lands embraced in selections made by the company and
approved by the Secretary of the Interior prior to September 18, 1940, or lands
which have been patented or certified to' the company or any predecessor' in
interest in aid of the construction of its railroad.
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'The releases were approved March'l, 1941.
On June 12, 1943, the Commissioner of the General Land Office

rejected the selections 1on the groundthat the release of December 18,
1940, relinquished all rights the Santa Fe Company had under the
act of April 28, 1904, and refused to consider the petitions for classifi-
cation because of the rejection of the selections.

In this appeal, the Santa Fe Company alleges that the release of
December 18, 1940, filed pursuant to the Transportation Act of 1940,
did not relinquish rights which had accrued under the act of April
28, 1904, and that it was deprived of the right to prove that the selec-
tion was protected by the saving clause of section 321 (b) of Part II,
Title III of the Transportation Act applicable to innocent purchasers.
Thus the appeal presents but two questions to be determined: (1)
Whether or not the selection right accruing under the act of April 28,
1964, was included in the' release: of December 18, 1940, (2) whether
or not appellant was illegally deprived of the right to show that this
selection right was excepted from the release under the innocent pur-
chaser provision of the, saving clause of section 321(b) of Part II,
Title III, of the Transportation Act of 1940.

The act of April 28, 1904, provides:
That the Atlantic and Pacific Railroad Company, its successors in interest

and its or their assigns, may, when requested by the Secretary of the Interior
so to do, relinquish or, deed, as may be proper, to the United States any section
or sections of its or their lands in the Territory of New Mexico the title to
which was derived by said railroad company through the Act of Congress of
July twenty-seventh, eighteen hundred and sixty-six, in aid of the construction
of said railroad, any portion of which section is and has been occupied by any
settler or settlers as a home or homestead by themselves or their predecessors
in interest for a period of not less than twenty-five years next. before the
passage of this Act, and shall then be entitled to select in lieu thereof, and
to have patented other sections of vacant public land of equal quality in said

'Territory, as may be agreed upon with the Secretary of the Interior..

The enactment of this statute followed the act of March 3, 1891
(26 Stat. 861), as amended by the act of February 21, 1893 (27
Stat. 470), which recognized the validity of the claims of occupants
of land within the States of Colorado, Nevada and Wyoming, and'
the Territories of New Mexico, Arizona and Utah, who had been
in adverse possession for 20 years and permitted each of such occupy-
'ing claimants to retain. 160 acres of such land. The act of April 28,
1904, gave the Santa Fe Company as successor in interest of the'
Atlantic and Pacific Railroad Company an option to relinquish or to

'reconvey to the United States, at the request of the Secretary of
the Interior, such portions of its lands in the Territory of New
Mexico, which it had acquired under the grant:of July 2, 1866, as
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had been occupied by settlers for a peri6d. of 25 years. Upon exercise
of the option, the Santa Fe Company became entitled to select and
to have patented to it, in lieu of the land acquired under the grant
of. 1866, other land of equal quality within the Territory of New
Mexico.

From the foregoing, it is evident that the purpose of the act of
Aprill'28,' 1904, was to reimburse the Santa Fe Company for losses
in the grant of July 27, 1866, occasioned by the inability of the
United States to furnish good title to lands acquired from Mexico
under the treaty of Griadalupe-Hidalgo in 1848 and the Gadsden
purchase'of 1853 which were-occupied by settlers who had entered
in good faith. The' Santa, Fe Company exercised the option to re-'
linquish two 40-acre tracts to which it was entitled under the grant
of 1866 and thus became entitled to select and to receive patent to
other land in lieu thereof. The 1904 act~operated to replace losses
in-the original grant of-.1866. Land acquired under the later act
was to be substituted for land included in the-grant of July 27, 1866.
It cannot therefore be disputed that the grant of 1904 was in aid
of the construction of a railroad.'

The Transportation Act of 1940 required the land grant railroads
to file releases of all claims under any grant of ,land to aid in the
construction' of, a railroad, as a condition precedent to the grant
of the privilege of charging the 'United States full rates for trans-
portation of freight and passengers, with certain exceptions. And
the release filed by the Santa Fe Company coveredlany and all claims
uinder "any act of the Congress to Santa Fe Pacific Railroad Company
or to' any predecessor in interest,", and not merely claims arising
under the original grant of July 27, 1866. It follows that all 6laims
arising under the grant of 1904 were relinquished by this release
unless specifically excepted by its terms.,

The release excepts only lands sold to an innocent purchaser for
value prior to September 18, 1940, lands patented or certified to the
company or -any predecessor in interest and "lands embraced in
selections made by the company and approved by the Secretary of
the Interior prior to September 18, 1940." Appellant's present claim
does not fit any of these categories. There is no proof that the land
which the Santa Fe Company now seeks to select was ever sold ,to
an innocent purchaser. There, is no showing that patent to the land
was ever issued to the Santa Fe Company. There was no approved
selection prior to September 18, 1940, when the Transportation Act
became effective. It is true that a selection list was offered for filing
on August 28, 940, but there was no payment of the required filing
fees at that time. The application for selection was not effective until
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October 2, 1940, when the filing fees were paid. (43 CFR 273.58.)
But this application was not-approved by the Secretary.

Clearly, in the absence of an approved selection prior to September
18;: 1940, appellant has no claim against the United States to any:
of the lands involved. The release included all rights which the
Santa Fe Company had and the right now asserted was not included
in the exceptions. It. is true that upon the Santa Fe Company's
relinquishment of granted lands the United States, became obligated
to convey such lands as the Company should select in lieu thereof
but the United States incurred no obligation in the absence of a
selection of the' lieu land. The Santa Fe Company relinquished its
right to select' lieu lands in exchange for the benefits of the Trans-
portation Act of-1940. It is nowi enjoying those benefits and is, there-
fore, precluded from insisting upon a return of the consideration.
This Department is not concerned with the wisdom of the bargain
that was made, but it is obliged to measure the present rights of the
Santa Fe Company in the light of that bargain.

Appellant's further allegation of error that because .of his decision
of June 12, 1943, the Commissioner afforded it no opportunity to
prove that its attempted selection was made in the interest of inno-
cent purchasers whose rights had accrued long prior to September
18,. i940, is without merit. The assertion of this contention is a
denial of appellant's first contention that the claim now asserted

was not covered by the release filed on December 18, 1940, since
obviously the alleged selection could be protected under the saving 
clause of section 321,(b) of Part II, Title III, of the Transportation
Act of 1940, only because it was subject to- the release required by
that act. The Department finds that this claim was subject to the
release, but that appellant is not entitled to the protection of the
innocent purchaser provision because it has not shown that it is
entitled to such' protection.
'The regulations of December 10, 1941 (43 dFR 273.70), require
that-.

-* F I ull details of the alleged sale must be. furnished, such as; dates,
the, terms thereof, the estate involved, consideration, parties, amounts and
dates of payments made, and amounts due, if any, description of the land,
and transfers of title * * *. No application for a patent under this act
will be favorably considered. unless it be 'shown that the alleged purchaser
is:entitled forthwith to the estate and interest transferred by such patent. : * *

Appellant has made no effort to comply with these provisions of
the regulations. 'It merely makes the assertion in its argument on
appeal that the Commissioner -gave it no opportunity to offer proof
that innocent purchasers" rights are. involved. The Commissioner
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was not required to do so; under the regulations, the burden is upon
the applicant to assert and establish such rights. Appellant failed
to furnish the Commissioner with proof of :sale to an innocent
purchaser and .has made no attempt to do so during the pendency of
the appeal. The Department cannot supply such proof.: Accoid-
ingly, -the appeal must be determined without consideration .of the
rights of innocent purchasers.

The Commissioner's decision is
:_Affirmed.

CALIFORNIA ELECTRIC POWER COMPANY

Decided January 17, 1944:

Motion:for Rehearing decided: August 8 1944)

PUBLIC' LANDS-RIGHTS-OF-WAY.-AcT OF MAicH 4,. 1911-DISCRETIONAInY
AUTHORITY OF DEPARTMENT HEADS-VESTING OF- RIGHTS-CONDITIONS OF A
GRANT.

Under the act of March 4, 1911, authorizing the heads of departments having
jurisdiction over public lands to prescribe the terms of the grants' of rights-
of-way over such lands and to refuse such grants as are incompatible with
the public interest, such department heads have discretionary authority
to grant or to refuse an application for right-of-way. Because the grantors
have such discretion. an applicant acquires no vested right in advance of
the actual grant of a right-of-way and must accept the conditions of the
grant defined by departmental regulations in force at the time of the grant
rather than the regulations.in force when the application is. filed.

PUBLIC LANDS-RIGH51TS-OF-WAY-CONDITIONS OF A GRANT-ACT OF FEBRUARY 15,
1901-ACT OF MARcH 4, 1911-IDENTICAL CONIOrr.oNs.

The adoption of departmental regulations prescribing identical conditions of
the grant of a revocable permit under the act of February 15, 1901, and
of an easement for a fixed. tern of years under the act of March 4, 1911,
does not reduce the grant of an easement: authorized by the act of 1911 to
the level of the permit authorized by the act of 1901.

RIGHTS-OF-WAY-CONDITIONs OF A GRANT-REGUtATiONS OF EcEMBEB 14, 1942-
SECTious 245.21(r) AND 245.21(i)-TRANSFER OF RIGHT-OF"WAY-USE FOB
POWER PrxPOSES-CONDITIONSL RIGHT OF REvOCATION. :

The provisions of section 245.21(r) of the regulations of December 14, 1942,
which permit the Secretary of the Interior to require the transfer of a
right-of-way, together with the structures and' equipment of the grantee
on the right-of-way lands, to the pbrson who has previously acquired other
property of the grantee which is dependent upon the use of the right-of-way
for its usefulness, are not inconsistent with the concept, of an easement.

The provisions of section 245.21(i) of the regulations of December 14, 1942,
which require the grantee of a right-of-way to consent to the reservation
by the United States of the right to use the right-of-way land for power

purposes are not inconsistent. with the concept of an easement.
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Even the reservation of a conditional right to revoke the grant of an ease-
ment may be required when necessary for the legitimate protection of the
United States.

RIGHTS-OF-WAY-CONDITIONS OF A GRANT-SECTION 6(a) OF AGREEMENT-USE
* OF LANDS WITHOUT LiABLITY-INCREASED COST OF IMPROVEMENTS.

The inclusion -of section 6(a) in the agreement enumerating the condi-'
tions of the grant of an easement which reserves to the United States the
right to use the right-of-way lands for public purposes without liability to
the grantee and to require the grantee to pay any increased cost of improve-
ments made by the United States which is occasioned by the grantee's use
-of the land, is reasonably required in the public interest and is justified
by the same considerations which justify section 245.21(i) of the
regulations.

ItIGHTS-OF-WAY-CoNDITIONs OF A GRANT-REGLLATIONS OF DECEMBER 14 1942-
SECTION 245.21 (h) -UNIFORM ACCOUNTING SYSTEM.

The provisions of section 245.21 (h) of the regulations of December 14, 1942,
which permit the Secretary of the Interior to prescribe a uniform account-

ing system for grantees of rights-of-way are a necessary means of insuring
uniform reports which is within the discretionary authority of the Secre-
tary, but because the purposes of the Department are fulfilled by the

: grantee's adoption of a systefi of accounting prescribed by the Federal
Power Commission it is desirable that this section of the regulations
should be qualified by a proviso that adoption of such system shall be

* deemed compliance with the requirement of this section.

RIGrTS-OF-WAY-CONDITIONS OF A GRANT-REGULATIONS OF DECEMBER 14, 1942-
SECTION 245.21(q)-COMPLIANCE WITH STATE REGULATIONS.

The provisions of section 245.21(q) of-the regulations of December 14,-1942,
which require the grantee of a right-of-way over public lands of the United
States to agree to comply with State regulation of service and rates is
applicable only in so far as a grantee is subject to such 'State regulation
and it is desirable that this section of the regulations should clearly
express such intent.

RIGHTS-OF-WAY-CoNDITIoNs OF A GRANT-REGuLATIoNs oF DEcEMIBER 14, 1942-
SECTION 245.21 (r)-FEDERAL POWER ACT.

The provisions of section 245.21 (r) which give the Secretary of the Interior
a onditional right to require transfer of a right-of-way operate concur-

; rently with the authority, of the Federal Power Commission to approve
sales of property in excess of $50,000.

CONTRACTS-CONSTRUCTION.

The terms of a contract-which are inconsistent with the express provisions
of a statute cannot be permitted to operate in derogation of law.

RIGHTS-OF-WAY-CONDITIONS OF A GANT-INCORPORATION OF ALL RESTRICTIONS
IN ONE INSTRUMENT.

The incorporation in one instrument of all the restrictions upon the use of
a right-of-way over public lands of the United States required by the
various 'public activities administered by a number of administrative
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agencies which may be affected by the grant of a right-of-way, does not
increase the conditions to which the grant is subject.

CHAPMAN, Assistant Secretary:

This is an appeal by the California Electric Power Company from
the decision of the Commissioner of the General Land Office of Jahu-
ary 22, 1943, requiring, as a condition of -the granting of the com-
pany's application, Los Angeles 054902, for right-of-way for an
electric transmission line from the west boundarV of Sec. 12, T. 3 S.,
R. E., to the south bbundar' of Sec. 9, TI-S S., R. 8 E., S. B. M.,
across public lands andallotted and tribal lands of the Morongo Mis-
sion Indian Reservation in California, the execution of an agreement
binding the company to abide by the regulations of the Secretary of
the Interior set out in 43 CFR 245.20-245.21 (T F. R. 10814-081).

The California Electril Power Company purchased from the Met-
ropolitan Water District of Southern California an electric transmis-

* sion line which traverses certain public and allotted and tribal Indian
lands in California in the sections indicated above, and on August 20,
1941, filed its application for grant of a right-of-way across said lands
in accordance with the act of March 4, 1911 (36 Stat. 1253, 43 U. S. C.
sec. 961). On March 17, 1942, the Genetal Lana Ofce forwarded the
draft of an agreement which required the company to agree to the
conditions upon which the grant would be made. These conditions
Iincluded its promise to comply with the regulations approved by the
Secretary of the Interior on October 30, 1939 (Cir'c. 1461, 4 F. R.
4524 4529), in its use of the right-of-way. The company refused to
execute the agreement except after elimination of paragraphs '(h),
(q), and (r) of section 245.21 of the regulations on the ground that
these provisions had no application to a right-of-way grafted under
the.'act of March 4, 1911, and.applied only to permits issued under
theact of February 15, 1901 (31 Stat. 790, 43 U. S.- C. sec. 959)..

In the decision of January 22, 1943, the Cmmissioner held that the
revised regulations of December 14, 1942 (Circ. No. 1461a, 7F. R.
10814-10818), are equally applicable to easements granted under the
act of March 4, 1911, and permits issued under the act of February
15, 1901, so that an agreement to comply therewith is a condition
precedent to approval-of an application under either act. A revised
agreement referring to the regulations, of December 14, 1942, was
returned to the company for-execution. The company executed this
agreement after first deleting reference to the regulations of Decem-
ber 14, 1942, and inserting instead a reference to the regulations of
October 30, 1939; excepting from its promise of compliance, para-
graphs (h):, (q), and (r) of ection 245.21; and eliminating all of

:; 0 into
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section 6(a) of the agreement. The General Land- Office refused to
accept the agreement thus modified and the company appealed. In its
brief the company urged its right to the transmission line as vendee
of the Metropolitan Water District which it contended had acquired
title pursuant to the act of June 18, 1932 (47 Stat. 324). In a supple-
mental decision of March 17, 1943, the Commissioner required formal
relinquishment of the rights, previously granted to the Metropolitan
Water District before further consideration of the application of the
California Electric Power Company. The California Electric Power
Company complied with this request on July 6, 1943. The Depart-
ment.need consider at this time only that portion of the company's
appeal which relates to the decision of January 22, 1943.

Appellant alleges that the Commissioner erred in the decision of
January 22, 1943, because: (1) It is entitled to-the grant of a right-
of-way under the conditions expressed in the regulations in force at
the time of the filing of its application; (2) the regulations of Decem-
ber 14, 1942, permit [under paragraph (r) ] a forced sale or recapture
of the right-of-way by the Secretary of the Interior and [under para-
graph (i) ] a revocation of the grant at the election of the Secretary
of the Interior in contravention of the express provisions of the act
of March 4, 1911, and the settled policy of Congress, which results in
reducing the easement authorized by the act of March 4, 1911, to the
level of a permit authorized by the act of February 15, 1901; (3)
section-6 (a) nullifies the grant by reserving the whole title to the right-
of-way to the United States for the purpose of preventing the grantee
from interfering with the future erection of structures thereon by
the United States; (4) the provisions of the regulations which require
installation of an accounting system prescribed by the Secretary of the:
Interior [paragraph (h)], compliance with State regulation of rates
and service [paragraph (q)], and sale at the direction of the Secre-
tary of the Interior [paragraph (r) ], are in conflict with the Federal
Power Act -and the jurisdiction of the Federal Power Commission.

1. There is no merit in appellant's first contention that it is entitled
to a grant of' the right-of-way applied for on August 20, 1941, under
conditions prescribed by the regulations in force at the time of the
filing of the application rather than those in force at the time of the
consideration of the application. Appellant's contention is predicated
upon the; assumption that the rights acquired under the act of March
4, 1911, are initiated by the filing of the application rather than the
formal grant of the right-of-way by the Secretary of the Interior.
This is a consequence of its interpretation of the act of March 4, 1911,
as a grant by Congress rather than an act empowering the Secretary
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of the Interior, the Secretary of Agriculture and the Secretary of
War to make grants of rights-of-way. :

This act was not intended to constitute an offer which becomes a
completed grant when some person or association of persons signifies
acceptance by using certain land for the purpose indicated by the act
and filing such proofs of its power to use the land for the indicated
purpose as may be required. Nor does it contemplate that the rights
of the grantee shall vest at the time of the filing of an application for
the grant authorized by the act, for the reason that it authorizes the
head of the department having jurisdiction over the land to determine
the qualifications of the applicant in conformity with the conditions
enumerated in the act and the regulations issued thereunder and re-
quires the officer charged with supervision or control of a national
park, national forest, military, Indian or other reservation to approve
the grant upon his finding that it is not incompatible with the public
interest. Because the heads of the departments having jurisdiction
over public lands and other lands are expressly authorized to prescribe
regulations governing the issuance of grants authorized by this act
and to refuse applications that are incompatible with the public inter-
est, it is clear that they, not Congress, are responsible for actual grants
of rights-of-way under this act.

Moreover, this is not a statute by the terms of which the heads of
the departments are required to act under a mandatory direction, but
one which permits the exercise of discretion in determining whether
or not a grant should be made. The statute expressly states that the
department head having jurisdiction over lands over which a right-
of-way is sought "is authorized and empowered, under general regu-
lations to be fixed by him, to grant easementsfor rights-of-way." This
is clearly an authorization for the exercise of a discretionary function.
United States v. Wilb Ur, 283 U. S. 414, 418.

Because the Secretary is not, required to grant a right-of-way in
any event, or to the first or only applicant, no vested -right in a grant
is acquired by the filing of an application. Red Canyon Sheep Co. v.
Ickes, 98 F. (2d) 308, 319; Joseph E. Hatch, 55 I. D. 580; City and
County of San Francisco v. Yosemite Power Company, 46 L. ID. 89.
The filing of an application creates no equities in favor of an appli-
cant-in the absence of an absolute right to the thing applied for.
Charles G. Carlisle, 35 L. D. 649. - .'

The record shows that the regulations approved October 30, 1939
(Circ. 1461, 4 F. R. 4524"4529), became effective on November 8, 1939,
when they were published in the Federal Register in accordance with
the provisions of 44 U. S. C. sec. 307. These regulations superseded
the regulations of January 6, 1913 (41 L. D- 454, as amended August
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11, 1915,44 L. D. 335), and March 1, 1913 (41 L. D. 532). Theywere
in force when appellant's, application was, filed on August 20, 1941,
and remained in force until the regulations approved December 14,
1942 (Circ. 1461a, 7 F. t. 1081410818), superseded them on Decem-
ber 24, 1942.

* Clearly, the regulations of Decembie 14, 1942, could not be held to
operate retrospectively in the absence of unequivocal evidence con-
tained therein of'the~ intent that they shall so operate. Miller v.
United States, 294 U. S. 435, 439. It cannot'be doubted, however, that
if these regulations are in- harmony with the statute whiLich they are
intended to implement, that is, if they .have any validity at. all, they
are applicable to all matters to which they pertain from the date of
their effectiveness. Appellant' had acquired no vested .right to the
grant of an easement by the filing of an application invoking the dis-
cretion of the Secretary of the Interior. It was entitled to nothing
more than a consideration of its application when the old regulations
were superseded by the new. It is evident, therefore, that if and when
the application is granted, appellant will not be permitted to assent
to the terms of the regulations in force at the time of the filing of the
application, but' must give its assent to the conditions imposed by the
regulations then in force. Swendig v. Washington.Co., 265 U. S. 322.

Moreover, appellant's strenuous objection is futile for the reason
that its assent to each of the provisions at which its specific objections
are leveled, is' required regardless of whether the regulations of
December 14, 1942, or of October 30, 1939, be, in force. Paragraphs
(h), (q) and (r), phrased in' identical terms, are subdivisions of sec-
tion 245.21 of the regulations of both dates. The last clause of para-
graph (i) of the regulations of December 14, 1942,, was not a part
of th'e regulations of October 30, 1939, but it appeared as section 5
of the standard form of agreement which was in all cases required to
be executed by the grantees of a right-of-way granted under the act
of March 4,1911. Appellant's vigorous insistence upon its right to
the benefit of the regulations of October 30, 1939, is'without founda-
tion; but it might be conceded without altering the problems of this
appeal.

2. Appellant's second contention that the regulations approved
December 14, 1942, which are applied to both the act of March 4, 1911,
and the act of February 15, 1901, result in reducing the grant of an
easement authorized by the act of 1911 to the level of a permit author-
ized by the act of 1901, is likewise without merit.

The act of 1901 authorizes the Secretary of the Interior to permit
the use of 100-foot rights-of-way through public lands and reserva-
tions of the United -States for a great variety of purposes, which
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include electrical transmission lines alldtelephone and telegraph lines,
and provides that any permission given by' the' Secretary under the

* act may be revoked in his discretion.
The' act of 911, which was enacted' as a part of the, agricultural

appropriation for tlie fiscal year 1912, is an exact paraphrase of the
act of 1901, except that it is limited to rights-of-way for electrical
transmission and telephone and telegraph lines and expressly author-
izes the heads of all departments having jurisdiction over public lands

* to grant 40-foot rights-of-way for a fixed period not'to exceed60-
years, which shall be forfeited for nonuse .for a period-of two years
or abandonment. It further Provides that any citizen, association or
corporation which has previously obtained a permit under the act
of 1901 for -any of the purposes specified in this act may obtain the
benefits of this act upon the same terms: and conditions as shall be
required of other applicants under this act. It is thus clearly e ident
that the act of 1911 was enacted for the purpose of insuring theusers
of:certain-types of rights-of- way a greater continuity of the privilege
by providing that it should be extended for a fixed term and should
be subject to revocation for specified causes only and not revocable in
the discretion of the granting officer.

Theregkulations of December 14, 1942, expressly recognize this dis-
tinction between the two acts and contain nothing -which in any way
impairs the provisions of either--act. Since both acts expressly pro-
vide that the Secretary's' authority is t be exercised "nder general
regulations to be fixed by him,"' it is clear that the Secretary has
'authority to prescribe the procedure under which his power to issue
permits and grant easements shall be exerdised.; The act of 1911 goes
even farther and giveshim authority to prescribe the terms and
conditions upon which grants of easements shall be'made. The regu-
1lations, as applied to this act, are, therefore unobjectionable unless
some provision therein clearly derogates from the nature of the grant
specified by the statute or conflicts with terms enumerated therein.:.m

Appellant contends that such is the effect of paragraph (r) and
the last clause of paragraph (i).

Paragraph (r) requires the granteeto agree:
Upon demand in writing by, the Secretary to' surrender the permit'.to the

United States or to transfer the same -to such State or municipal corporation
as he may designate, and to give, grant, bargain, sell, and transfer, with the
permit all works, equipment, structures, and property then owned or held by
the permittee on lands of the United States occupied or used under- the permit,
and then valuable or serviceable in the Generation, transmission, and distribu-
tion of power: Provided, (1) That' such surrender or transfer shall be
demanded only in'case the United States or the 'transferee shall have first
acquired such other works, equipment, structures, property and rights of the
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permittee as are dependent in whole or in essential part for their usefulness
upon the continuance of the permit; (2) -that such surrender or transfer shall
be on condition precedent that the United States shall pay or the transferee
shall first pay to the permittee the reasonable value of all such works, equip-
ment, structures, and -property to be surrendered or transferred; (3) that
such reasonable value shall not include any sum for any permit, right, franchise,
'or property granted by any public authority in excess of the sum paid to such
public authority as a purchase price therefor; and (4) that- such reasonable
value shall be determined by mutual agreement of the parties in interest, and
in case they cannot agree, by the Secretary under a rule, which, except as modi-
fied -by the requirements of this paragraph, shall be the then existing rule of
valuation for power properties in condemnation proceedings in the State in
which the properties to be surrendered or -transferred are located. But nothing
herein shall prevent the United States or any State or municipal corporation
from acquiring by any other lawful means the permit or the works, -equipment,

structures, or property then owned or held by the permittee on lands of the-
United States occupied or used under the permit. -

Appellant -charges thatthis paragraph is incompatible -with the
plain import of the act of March 4, 1911, because it permits termina-
tion of the grant of an easement for causes other than the two causes
enumerated in the act. It argues that the act authorizes the' Secretary
to grant an easement for a fixed term of 50 years with provision for
termination by the Secretary under but two conditions, nonuse and;
abandonment, and, that by naming only two causes for termination,
Congress has excluded all others. -

The statute does not require the Secretary to grant easements for
periods of 50 years; it permits him to make grants for periods "not
exceeding fifty years" (act of March 4, 1911,36 Stat. 1253, 43 U. S. C.
sec. 961). Hence a grant for only one year, or even a shorter period,
would be in harmony with the statute. Moreover, paragraph (r) does
not reserve the power to terminate a grant before expiration of the
term for which it is granted; it merely permits the Secretary to
require its transfer, together with the equipment and structures of
the grantee on the right-of-way lands, to the person who shall previ-
ously have acquired from the grantee "such other works, equipment,
structures, property and rights" of the grantee as are dependent for
their usefulness upon the use of the right-of-way. The Secretary's
power to require such: transfer of a right-of-way is limited to instances
in which it is essential to the use of property, title to which the right-
of-way grantee has previously voluntarily transferred. In such case,
the provisions of paragraph (r) are intended to facilitate matters by
insuring that the new owner of the property may acquire the right-of-
way and the improvements upon the right-of-way lands as well. In
the absence of the grantee's previous commitment to such: procedure,-
the, new owner would be required to depend upon negotiation with
the grantee for voluntary- assignment and approval by the' Secretary
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or to wait for the Secretary's declaration of forfeiture for nonuse or
' abandonment and the grant of a new right-of-way. An unreasonable
grantee might be able to defeat these methods-of acquiring the right-
of-way and could thus greatly inconvenience its vendee..

The reservation by the Secretary of the authority to require trans-
fer of a right-of-way and property used on the right-of-way lands
as a condition of the grant, under the limitations and for the purposes
indicated in paragraph (r) is not repugnant to the grant authorized,
by the act of March 4, 1911. If it could be interpreted as the reserva-
tion of a contingent right to revoke, which is all that appellant has,
charged, it would not be inconsistent with the concept-of an easement.

. Bobbins v. Archer, 147 Iowa 743, 126 N. W. 936; Hultin v. Klein, 301
Ill. 94, 133 N. E. 660; Eastman v. Piper, 68 Calif. App. 4, 229 Pac.
1002; Rochester Poster Advertising Co. v. Smithers, 224 App. Div.X
435, 231 N. Y. Supp. 315; Martinez v. Rocky Mountain & S. F. By.
Co., 39 N. M. 377, 47 P. (2d) 903.

The last clause of paragraph (i) provides that the grantee-
* e .:* shall within a reasonable time following receipt of due notice from

the Secretary of the Interior, modify the construction of or relocate the line
covered by the permit without liability or expense to the United States, as..
may be: necessary to allow use of the right-of-way by the United States for
transmission line or other power purposes.

Appellant charges that this is a provision for the surrender of the
right-of-way at the option of the Secretary of the Interior. It argues
'that because a strip of land 40 feet: wide is obviously insufficient to
accommodate two transmission lines the grantee will be obliged to
surrender the grant if the United States attempts to use the land for
a power line.

-The purpose of this paragraph of the regulations is not to permit
the United States to engage in the transmission of electrical power
over routes: selected and developed by the grantees of rights-of-way
across the public doin:, but to prevent a grantee from being able to
deny to the United States any use of the right-of-way lands in con-
nection with public powerprojects. The most' common example of
such' use is an intersecting line, and the grantee will, in such case, be
required under paragraph (i) to do no more than to bear the expense
of procuring a few tall poles for the purpose of elevating a line erected
by the United States the necessary number of feet above its own- line
at the place of crossing to avoid interference in transmission of power.
Under more' unusual circumstances where a diagonal crossing may
be necessary, the grantee will be obliged to relocate its line for a few
hundred feet to accommodate the United. States. Numerous in-
cidents in the past, when vast projects conceived in the interest of

; S Ed
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the public welfare have been hindered by the existence of private
rights arising from unrestricted Government grants 'have demon-
strated the wisdom of avoiding conflicts by restriction of such
grants. Hence, the language of the last clause of-paragraph (i) waas
made sufficiently broad to include' in its scope not only the case of
an intersecting. line, but also any legitimate use for power purposes
for which the United' States might require right-of-way lands held
-by a private grantee. There is nothing inconsistent with the concept
of an easement in the reservation of a right in the grantor to use
the land affected by the easeient so that the grantee does not acquire
an exclusive right to use the land. Campbell v. Kpildmann, 39 Mo.
App. '628; Jones, Easements, sec. 379.

Furthermore, because the act of March 4, 1911 gives the Secretary
authority to prescribe the terms and conditions upon which grants
of rights-of-wray shall be made,' paragraph (i) is not inconsistent
with the' statute under which the grant is made even though it is
conceivable that under very unusual circumstances appellant may
be required to abandon its use' of- the right-of-way because of' the
paramount need of the United States for exclusive use of the land.
The Secretary is not required to grant an easement merely' because
an' application is' filed, but is permitted to exercise discretion and
to prescribe the conditions under which a grant will be made. So
long as these conditions are required for the legitimate protection
of the United States, appellant has no ground for objection. 'If
appellant is unwilling to agree to the conditions imposed,. it may.
withdraw its application for the grant.1

'3. Section 6(a) of the agreement which appellant has beenr asked
to execute reserves to the United States the right to use the land
affected by the right-of-way for dams, dikes, reservoirs, canas,
*asteways, laterals, ditches, telephone and telegraph lines, electric
transmission lines, roadways and appurtenant irrigation structures.
without cost or liability for damage to improvements or; activities
of the grantee,' and the right to require the grantee to pay the in-
creased cost of any improvement or structure made by the United
States if caused by the grantee's improvements or activities on the
land.. This section is designed to prevent interference with depart-
mental functions on lands, the use of which the Secretary may grant
too private persons, and is inserted in contracts of this nature which
involve reclamation lands, as does the proposed contract in this case,
in~ order that grants of rights-of-way may not create rights which

1 :see letter of Commissioner of General Land Office to M. 0. Leighton, approved by
Assistant Secretary, dated March 3, 1943.
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may hinder, delay or increase the costs of public projects which
require public use of the same land. It includes any public use of
land by the United States, without regard to the type of activity
to which the enumerated structures are incidental. The importance
of the services performed by the United States in the use of such
structures demonstrates that it is not unreasonable to deny a grantee
of a right-of-way exclusive rights in a small strip of land which
could be utilized by him to hinder the development of huge areas
that are essential to the well-being of thousands of people.

This provision does not amount to a reservation of "the whole
title to the granted right-of-way," or subject the grantee to the
possibility of becoming a trespasser by continuing to use the right-
of-way, since it is justified by the same considerations which justify
the inclusion in the regulations of the last clause of paragraph (i).

4. Appellant's contention that the regulations of December 14,
1942, are in conflict with the Federal Power Act and infringe upon
the jurisdiction of the Federal Power Commission arises from a,
misconception of the, import of the provisions of the regulations to
which this criticism is directed.

Paragraph (h) requires the grantee to agree:

On demand of the Secretary to install a system of accounting for the entire
power business in such form as the Secretary may prescribe, which system as
far as is practicable will be uniform for all permittees, and to render annually
such reppts of the power business as the Secretary may direct.

Appellant argues that because it is an interstate power company
and therefore subject to the jurisdiction of the Federal Power Com-
mission it should not be required to comply with paragraph (h)
since this will require it to keep two systems of accounts, one for
the Federal Power Commission and a second for the Department
of the Interior at an additional cost. of $100,000. Appellant reasons.
that it is inconceivable to suppose that this paragraph contemplates
that the Secretary may require the same system as the Federal
Power Commission requires and that this is evidenced by the fact
that the regulation: was adopted subsequent to the enactment of the
Federal Power Act2 which authorized the Federal Power Commis-
sion to prescribe the methods of accounting to be used by power
companies under its jurisdiction.

Appellant is mistaken both as to the purpose and the history of
this provision. Section 18 of the regulationsof January 6, 1913, 
which applied to the act of March 4, 1911, provides:

2 Act of August 26, 1935 (49 Stat. 847, 16 U. S. C. sec. 825).
'41 L. D. 454.

692959-48-44
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The grantee shall maintain a system of accounting for his entire power
business in such form as the Secretary of the Interior may prescribe and shall
render annually such reports of the power business as the said Secretary may
direct.

The same requirement is found in paragraph (H) of section 14 of
the regulations of March 1, 1913,4 which applied to the act of Feb-
ruary 15, 1901. Both of these regulations antedate the Federal
Power Act. Hence, it is clear that the inclusion in the present
regulations of a provision permitting the Secretary to prescribe ac-
counting systems does not indicate an intent to require something
different from the requirements of the Federal Power Commission,
merely because these regulations were promulgated after the enact-
ment of the Federal Power Act.

Reports of the business done by grantees of rights-of-way have
been required for the purpose of assisting the Department in de-
termining the value-of power plants located on public lands and
the volume of business done over transmission lines on public lands,
which information is used in fixing the charges to be made for such
use of public lands. Uniform systems 6f accounting are merely
a means of insuring uniform reports. The same reasons Which in-
duced the adoption of such practice now impel its retention.

Because appellant is an interstate power company subject to the
jurisdiction of the Federal Power Commission, it has been required
to adopt a system of accounting prescribed by the Federal Power
Commission for utilities within its jurisdiction It is apparent,
therefore, that there is no occasion for the Secretary of the Interior
to require appellant to use another system for the purpose of: insur-
ing uniformity among grantees of rights-ofway which are subject
to Federal jurisdiction, since in this instance the purpose of para-
graph (h) has been fulfilled by the adoption of the system prescribed
by the Federal Power Commission.

It would hardly be feasible, however, to omit from the agreement
a provision permitting the Secretary -to prescribe the accounting
.system of the grantee even under these circumstances, because of
the possibility that the right-of-way may be assigned to an intra-
state power company pursuant to paragraph (r). But because the
Federal Power Commission has prescribed uniform accounting sys-
tems for public utilities subject to its jurisdiction, which this De-
partment has recognized as fulfilling the requirements of paragraph
(h) and because the Department has no desire to require a different
system even for intrastate companies, there is no reason why appel-

- '41 L. D. 532.
Act of August 26, 1935, section 301 (49 Stat. 847, 854, 16 U: S. C. sec. 825).
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lant could not be protected by the insertion in the agreement of a
stipulation that the adoption of a system of accounting prescribed
by the Federal Power Commission shall constitute compliance with
this provision of the regulations. It is likewise desirable that this
proviso be added to paragraph (h) so that it may clearly define
the exact limits within which the Secretary's authority to prescribe
accounting systems will be exercised.

Paragraph (q) which requires compliance with State regulations
of rates and service is undoubtedly of very limited application in this
instance. To the extent that appellant is an interstate utility over
which the Federal Power Commission has jurisdiction to the exclu-
sion of any State commission, it is not subject to State regulation.
The provisions of paragraph (q) are intended to safeguard the full
-extent of the jurisdiction of State agencies engaged in the regulation
of public utilities. Since this jurisdiction is applicable to intrastate

- utilities, it is clear that paragraph (q) is intended merely to preserve
State jurisdiction over intrastate utilities. By requiring the grantee
of a right-of-way over lands of the United States-to agree to comply
with State regulation of service and rates, paragraph (q) precludes
the possibility that a grantee may attempt to avoid State regulation
on the ground that it has accepted the grant of a right-of-way from
the Secretary of the Interior, has thereby agreed to the terms- and
conditions set forth in the regulations of the Department of the
Interior which govern acquisition and use of rights-of-way and that
this subjection to Federal regulation releases it from State regulation.
The departmental regulations to which a grantee of a right-of-way
agrees are incidental to the grant and do not constitute Federal regu-
lation over the grantee which relieves it from State regulation.

It would be inadvisable to require the Land Office to execute an
agreement with each grantee which is specifically applicable to that
grantee because of the time which would be required to discover the
individual characteristics of each grantee and because it would defeat
the purpose of paragraph (r) by rendering the terms of the grant
inapplicable to a transferee not possessing the same characteristics as
the grantee. There is no reason, however, why the language of para-
graph (q) cannot be revised to say precisely what it means; namely,
that submission to departmental regulations applicable to the grantee
of -a right-of-way over lands of-the United States shall not relieve the
grantee of the necessity of submitting to State regulation to which
it may be subject. Appellant's fears in this regard can thus be
allayed.
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There is no justification for appellant's fear of conflict between
paragraph (r) and the provision of the Federal Power Acts which
requires the Federal Power Commission to approve the sale by public
utilities within its jurisdiction of any part of their facilities valued
in excess of $50,000. Appellant assumes that under paragraph (r)
the Secretary of the Interior reserves authority to demand transfer of
portions of its lines in derogation of the authority of the Federal
Power Commission. There is nothing in paragraph (r) which gives
the Secretary authority to require the sale of appellant's transmission
lines generally. This paragraph of the regulations merely permits
the Secretary to require transfer of a right-of-way granted'by him,
and of the grantee's property on the right-of-way lands, if and when
the grantee has already transferred other property; which can be
used advantageously only in'connection with the right-of-way and
the property of the grantee located on the right-of-way lands. It is
clear that the grantee is obliged to obtain' approval of the Federal
Power Commission before it makes any sale of property -in excess of
$50,000 and this includes a sale or transfer required by the Secretary
under paragraph (r). Should the Secretary exercise his authority
under that paragraph, the required consent of the Commission should
also be or have been obtained. The regulations of the Commission
governing procedure for obtaining its approval of the sale of facilities
of a public utility specifically recognize the necessity for. action by
State and other Federal agencies with respect to such sale. (Rules
of Practice and Regulations, June 1, 1938, sec. 33.2, par. 0.) We see
no basis for incompatibility between the requirement for consent of
the Federal Power Commission and the exercise of the Secretary's
authority under paragraph (r). Appellant should not be excused
from the necessity of agreeing to be bound by this provision of the
regulations merely on the ground that it is subject to the jurisdiction
of the Federal Power Commission.

'Even if the terms of paragraphs (r) and (q) were such as to indi-
cate a definite inconsistency with the,'Federal Power Act, they could
not be regarded as overriding express provisions' of this statute since
the terms of all contracts are presumed to be made in contemplation
of existing laws (Brine v. Hartford Fire Insurance Company, 96 U. S.
627), and are to be construed in harmony therewith. Flagg v. Sloane,
135 Calif. App. 334, 26 P. (2d) 874; General Paint Corporation v.
Seymour, 124 Calif. App. 611, 12 P. (2d) 990.

The Department believes that appellant's objections to the incorpo-
ration of the regulations of December 14, 1942, in the agreement set-

5 Act of August 26, 1935, section 203 (49 Stat. 847, 849, 16 U. S. C. sec. 824b).
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ting forth the conditions upon which a right-of-way will be granted
to it are the consequence of its misconception of. teir import and
purpose. These regulations, which are made a part of the contract
setting forth the conditions under which rights-of-way are granted,
are a compilation of all the restrictions, agreements and reservations
which are required of a grantee under existing laws administered by
numerous agencies. Thus each of the different agencies which is or
may be affected by the grant of a right-of-way across public lands is
relieved of the necessity of negotiating a separate contract with the
grantee of a right-of-way. The grantee is required to execute one
instrument which incorporates all of its agreements, but it is not
required to make any greater commitments than if its agreements
with all of the administrative agencies were contained in a number of
instruments.

Except for the modifications of the agreement which have been
indicated, the decision of the Commnissioner of January 22, 1943, is
affirmed, and the case is remanded for further proceedings in con-
formity with this decision.

Remanded.

MOTION FOR REHEARING

On January 1, 1944, this Department affirmed the decision of the
Commissioner of the General Land Office requiring the California
Electric Power Company to give its promise to comply with de-
partmental regulations and certain stipulations required by the De-
partment as a condition 'of the grant of a right-of-way across certain
public lands and Indian lands in California. This decision pointed
out that the language of certain paragraphs of the regulations -to
which the company had offered specific objections is somewhat
broader than the actual practice of the-Department thereunder and
after stating the actual extent of the authority which will be exer-
cised in each instance, indicated that the agreement to be executed
by the company will limit the application of: the regulations to the
same extent. The company has filed a motion for rehearing, object-
ing to certain portions of the decision and offeting its own amend-
ments to the provisions of the regulations in controversy While the-
necessary amendment of the regulations will be effected before appel-
lant is asked to execute an agreement embodying their provisions, it
is hardly advisable to incorporate therein all of the provisions which
appellant proposes. Appellant's objections and proposed amend-
ments are discussed herein in the order in which the same topics
were discussed in the departmental decision of January 17, 1944,
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and the precise nature of the changes to be made is indicated in
each case.

The applicable regulations. Appellant disputes the departmental-
holding that an applicant acquires no vested interest in the grant
of a right-of-way by the filing of its application, asserting that if
it does not, then the Secretary may amend the regulations after an
application is filed and impose entirely different conditions upon
each grantee, thus destroying the uniformity which Congress -re-
quired by its authorization of "general regulations" (36 Stat. 1253,
43 U. S. C. sec. 961). To state appellant's argument is to answer it.
Because general regulations are prescribed by statute, it follows that
the Secretary cannot at any given time offer different conditions
for each grant of a right-df-way. In any event, appellant's con-
tention is without merit for the reason that the paragraphs of the
regulations to which it objects were included in the regulations in
force when its application was filed on August 20, 1941, as well as
when the application was considered. The revision of the regulations
applicable to rights-of-way was in progress in 1938. It was com-
pleted and the regulations were approved on October 30, 1939. They
were filed on November 7, 1939,1 and became effective as of that
date.2 These regulations, which were specifically applicable to grants
-of rights-of-way under both the act of February 15, 1901, and the
act of March 4, 1911, included paragraphs (h), (q) and (r) of the
present regulations. Appellant is in error in its statement that these
regulations applied only to permits issued under the act of February
15, 1901. See Circ. No. 1461, 4 F. R. 4524, in which their applica-
bility is specifically described. Likewise, the last clause of para-
graph (i), while not included in the regulations, nevertheless ap-
peared as section 5 of the standard form of agreement which all
grantees of rights-of-way under either the act of February 15, 1901,
or the act of March 4, 1911, were required to execute at the time
when appellant's application was filed. Thus all of the provisions
of the agreement to which appellant has objected were in force and
applicable to grants under the act of March 4, 1911, when appellant's
application was filed. It is, therefore, immaterial that the regula-
tions were amended in other respects before appellant's application
was considered.

Paragraph (r). Appellant strenuously disputes that portion of
the decision, which upholds paragraph (r) -of section 245.21 of the
regulations. It first argues that the problem presented by paragraph

14 P. R. 4524.
"Act of July 26, 1935 (49 Stat. 502, 44 U. S. C. sec. 307).
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(r) is academic; that, it seriously doubts that paragraph (r) has
ever been employed in the forced sale of a right-of-way or other
property. The existence of such doubt should afford some basis for
dispelling appellant's fear of the consequences of its agreement to
be governed by this provision.

-Appellant proceeds, however, to argue that the Secretary of the
Interior is precluded from requiring the transfer of a right-of-way
and the improvements thereon to a public agency other than one
which has designated itself by a prior purchase of other property of
the grantee of the right-of-way even though paragraph (r) com-
mences 'with a reference to any such agency as the' Secretary mayV
designate. This is a correct conclusion. It is, in fact, the only con-
clusion permitted by paragraph (r). The introductory clause must
be read in the light of the proviso which follows immediately there-
after. This proviso limits the exercise' of the Secretary's authority
to instances in which the transferee has previously acquired other
property of the grantee of which-the right-of-way is an essential

'part. There is not the slightest ambiguity in this language and con-
sequently there is no need for clarification. The Secretary cannot
require a transfer of a right-of-way except to the purchaser of other
property belonging to the grantee of which the right-of-way is an
essential element.

Appellant further argues' that it is unnecessary to divide the sale-
'of the property to which the right-of-way is' essential and the trans-
fer of the right-of-way and the improvements thereon into two
separate transactions. The Department has no quarrel with this
conclusion since the existence of a binding contract for the sale of
other property is sufficient to permit'the operation of paragraph (r).
It is true, however, as the decision of January 17, 1944, points out,
that the Secretary's authority to require transfer of the right-of-way
and the improvements is limited to cases in which there is a sale of
the other property. The whole purpose of paragraph (r) is to
prevent the seller from retaining the right-of-way after the property
to which it is-essential has been transferred. The Secretary's posses-
sion of the-power to compel such transfer is probably sufficient to
insure the orderly transfer of the right-of-way and the improve-
ments with the other property in all but very unusual cases; that
is, the knowledge that this paragraph can be' invoked may well be
sufficient to accomplish the purpose for which it was devised, and
the transfer contemplated by this paragraph can be effected with
the-transaction to which it is'ancillary.

Appellant is correct in assuming that the provisions of paragraph
(r) are applicable whether the transfer of property which is. de-,
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pendent for its usefulness upon the right-of -way and the improve-
ments on the right-of-way lands was effected voluntarily or by con-
demnation or other involuntary proceedings. The reference in the
departmental decision of January 17, 1944, to a voluntary transfer
of property was inadvertent and erroneous. The provisions of para-
graph (r) are intended to facilitate acquisition of rights-of-way over
public lands and the improvements on such right-of-way lands when
such 'acquisitions cannot be effected as a result of negotiation or by
condemnation proceedings. Such condition may be found to exist
when a publicly owned power agency condemns other property of
a private power company.

Appellant complains that paragraph (r) "operates in only one
direction; that is, in acquisitions by a public agency, never'in acquisi-
tions by a private company even from another private company,"
and that the object of the paragraph is, therefore, t promote public
ownership of power works. It is indeed the function of this provi-
sion of the regulations to prevent embarrassment to the United States
or to a State or municipal power company which might arise from
an unrestricted grant to a private company of a right-of-way over
public lands, but it does not follow that it is intended to discriminate
against privately owned power companies. The statute which
authorizes the Secretary 'to grant rights-of-way over public lands
and reservations permits him to impose conditions appropriate for
the protection of the public interest in such lands. Hence, the pro-
visions of paragraph (r) are properly restricted in their application
to the United States, and to' States and municipal corporations en-
gaged in the development and transmission of electrical power. The
congressional policy of giving preference to public agencies in power
transactions is explicitly recognized in the Federal Power Act (41
Stat. 1063, 1071), as amended August 26, 1935 -(49 Stat. 838, 844,
16 U. S. C. sec. 807), the Reclamation Project Act of 1939 (53 Stat.
1187, 1194, 43 U. S. C. sec. 485h (c) ), the Tennessee Valley Authority
Act of 1933 (48 Stat. 58), as amended August 31, 1935 (49. Stat.
1075, 1076, 16' U. S. C. sec. 831k-1), the Bonneville Project Act (50
Stat. 731, 733, 16 U. S. C. sec. 832c), and the Fort Peck Project
Act (52 Stat. 403,. 405, 16 U.; S. C. sec. 833c). The provisions of
paragraph (r) of the right-of-way regulations of the Department
adopt the same policy. They are regarded as proper, reasonable
and necessary for the protection of the public interest and will be
retained without modification.

Appellant's fear that the sale of any property to a publicly owned
power company would permit the purchaser to apply for a forced
transfer of an unrelated right-of-way and the improvements thereon
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is unjustified. If the transfer is a voluntary transaction, it is always
within the power of the seller to describe clearly in the contract
of sale precisely what is to be sold. The inclusion of a precise defini-
tion of the property to be transferred in the contract of sale would
constitute adequate protection against the purchaser's attempt'to
obtain a forced transfer of a right-of-way under a spurious claim
of its relation to other property. In case of honest doubt of the
parties as to the relation of the right-of-way and the improvements
thereon-to other property which constitutes the subject matter of
a contract of sale, the Secretary will have authority to decide under
the terms of paragraph (r) which permit him to require surrender
of the right-of-way to the United States or transfer of a right-of-
way and the improvements thereon to a State or municipal corpora-
tion which shall have first acquired properties "dependent in whole
or in essential part for their usefulness" upon the right-of-way.
This is necessarily true whether the transfer of other property is
accomplished by means of -voluntary sale or by exercise of the power,
of eminent domain, although it is undoubtedly true that the provi-
sions of paragraph (r) were intended to- be applicable in instances
wherein a transfer is effected by condemnation proceedings.

A further objection that the absence of any time limit upon the
application of paragraph (r) makes it applicable for the entire term
of a grant of a right-pf-way and even to a subsequently acquired
grant is without merit. Appellant apprehends all manner of horrible
possibilities which might result from demands for transfer of rights-
of-way acquired years after the sale of other property, but since in
its own revised draft of this paragraph it fails to include any time
limit it is apparent that this objection is not to be taken seriously.

Appellant's objection to the Secretary's authority to fix the price
to be paid by the transferee is also without merit. Paragraph (r)
plainly states that the Secretary may act in this regard only if the
parties cannot agree upon the reasonable value of the right-of-way
and the improvements and restricts the Secretary in his determination
of value, except for certain modifications, to the rule applicable-in
condemnation proceedings. Under the conditions and restrictions
thus imposed upon the Secretary's authority, appellant's fear of
oppression is groundless. Indeed, the Secretary's authority is never
applicable if the parties agree.

Appellant's final argument that the Department is attempting
under the guise of regulations to choose the class of utilities to which
it will grant rights-of-way and possibly to restrict such grants to State
and' municipal corporations is answered by appellant's own observa-
tion that the statute provides for such grants to "any citizen, associa-
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tion, or corporation of the United States" which intends to exercise
the right-of-way for one or more .of the-purpos es previously enu-
merated in the statute. It is clear then that appellant's fears in this
regard are without justification. The departmental decision pointed
out that the right to require a surrender or transfer of the right-of-
way is not inconsistent with the concept of an easement. It follows
that paragraph (r) does not exceed. the authority conferred upon the
Secretary by the statute which authorizes him to grant easements for

-. rights-of-way. Past inconvenience to the -public occasioned by the
assertion of private rights to the exclusive use of public lfinds has
indicated the wisdom of denying exclusive rights to grantees of rights-
of-way and so justifies the inclusion of paragraph (r) in the regula-
tions. The Department is satisfied with the present form of this
portion of the regulations and is not agreeable to the adoption of
appellant's proposed revision of paragraph (r).

Paragraph (i). Appellant has indicated its willingness to comply
with the requirements of paragraph (i) of section 245.21 of the regu-
lations if~ the right of the United States to use the right-of-way lands
shall be limited to the erection and maintenance of intersecting trans-
mission lines. The decision of January 17, 1944, makes no such
concession, but points out that tist paragraph expressly reserves the
right to use the land for transmission lines or other power purposes.
The purpose of paragraph (i) cannot be served by, the reservation.-

-to the United States of nothing more than crossing rights for the
reason that necessary public use of lands over which a grant~ of a
right-of-way has been made may exceed the cojistruction and main-

*tenance of intersecting lines. Paragraph (i), requires the grantee to
agree that it will permit the -United States to use the right-of-way
lands for power purposIes even though such use will result in incon-

venience or increased costs to itself, which is only a denial of exclusive
use by the grantee to the detriment of public interests. Experience
has demonstrated the wisdom of such restriction upon grants to
private, companies and there is no mnerit in appellant's requiest for
modification.

Section 6 (a). The departmental decision of January 17, 1944, indi-
cates that section 6 (a) of the* agreement which appellant has. been
asked to execute is included in all right-of-way agreements which
involve lands withdrawn for reclamation purposes and that its pur-
pose is to prevent interference with the development of such lands .by

-the Department. In its letter of November 5 1943, appellant stated
that it had sold a portion of its transmission line to mperial Irriga-

*tion District of El Centro, California, and requested that its applica-
tion for right-of -way be amended b~j deleting from it the portion of
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the line which has been sold. Accordingly, the application is con-
sidered as amended and withdrawn by the letter of November 5, 1943,
to the extent of the right-of-way for the transmission line from the
west line of Sec. 3, T. 3 S.,; R. 4 E. (station 981 + 26.1), to the south
line of Sec. 9, T. S ., R. 8 E. (station 2481 + 21.4) , S. B. B. & M.,
shown on the detail maps designated as sheet 1 of 2 and sheet 2 of 2.
Appellant describes the portion -of the line to be withdrawn from
its application as beginning at station 1033 + 84.3 in Sec. 3, T. 3 S.,
R. 4 E., S. B. B. & M., but because this station is not indicated on the
maps filed with the Department and because the whole of Sec. 3 is
patented land over which -the United States has no jurisdiction to
grant a right-of-way, the station located on the west line of Sec. 3
has been selected as the location of the west end of the portion of the
line to be withdrawn from the application.

The Bureau of Reclamation has reported that the land covered by
the amended application for right-of-way is so located that it will not
interfere with any present or contemplated project of that bureau.
Accordingly the appellant will not be required to agree to the stipula-
tion contained in section 6(a).

Paragrap (A). Appellant has indicated its willingness to comply
with paragraph (h) of section 245.21 of the regulations after receiv-
-ing the assurance that the keeping of a system of accounts prescribed
by the Federal Power Conunission will be accepted in fulfillment of
the obligation imposed by this paragraph, but offers as a clarifying
amendment to paragraph (h) the provision that the keeping of a
system of accounts prescribed by any Federal regulatory agency shall
be acceptable. As was indicated in the decision on appeal, the Depart-
ment has not committed itself to the acceptance of accounting systems
except those prescribed by the Federal Power Commission. Since -
appellant's present accounting system is prescribed by, the Federal
Power Commission and it is not affected by the requirements of any
other Federal agency, it is not in aposition to demand the concession
upon which it is insisting. The attitude of the Department indicated
in the decision adequately protects appellant's interests. The addi-
tional provision in appellant's-.proposed amendment which extends
the applicability of. paragraph (h) to"any successor or assign?' of a
,grantee is unacceptable for the reason that in any case of a transfer
0of a right-of-way, the Department requires a new agreement embody-
ing the conditions under which the transferee is to enjoy the privilege
of a right-of-way. Appellant must agree to install such system of
accounting as the Secretary may prescribe; provided, that the adop-
tion of a system of accounting prescribed by the Federal Power Com-
mission shall constitute compliance with this requirement.
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' Paragraph (g). Appellant has indicated its willingness to accept
the terms of paragraph (q) of section 245.21 of the regulations as
interpreted in the departmental decision of January 17, 1944. Accord-
ingly, this paragraph of the regulations will be amended so that it
provides that the grant of right-of-way by the Secretary of the
Interior and compliance with departmental regulations and require-
ments imposed as conditions of the grant shall not relieve the grantee
from such reasonable regulation of the service rendered and to be
rendered by the grantee to consumers of power furnished or trans-
mitted by the grantee, and of the price to be paid therefor as may
from time to time be prescribed by the State or designated agency
of the State in which the service is rendered.

The original decision will be modified as indicated herein. In all
other respects the motion for rehearing is denied.

So Ordered.

AUTHORITY OF THE TRIBAL COUNCIL OF THE CONFEDERATED
SALISH AND KOOTENAI TRIBES OF THE FLATHEAD RESERVA-
TION TO INSIST UPON DISTRIBUTION OF A PER CAPITA PAY-
MENT ON THE BASIS OF A ROLL OF THE TRIBE APPROVED
ON JANUARY 22,1920

Opinion, February 1, 1944

INDIAN TeEs-PER CAPITA PAYMENTS-FLATHEAD RESERVATION-TRIBAL RoLLs
-INDIAN REORGANIZATION AcT or JUNE 18, 1934.

The tribal council of the Confederated Salish and Kootenai Tribes of the
Flathead Reservation may not- insist upon distribution of a per capita
payment, arising from funds accruing to the tribe subsequent to its organi-
zation under the act of June,18, 1934 (48 Stat. 984), upon the basis of the
1920 roll.

INDIAN TRIBES-TRIBAL RoLLs-AcT OF MAY 25, 1918-ACT OF JUNE 30, 1919-
SEGREGATED AND INDIVIDUALIZED FUNDS-REPEAL BY AcT OF JUNE 24, 1938,
OF AUTHORITY FOB SEGREGATION.

The 1920 roll was prepared pursuant to the provisions of section 28 of the
act of May 25, 1918 (40 Stat. 591, 25 U. S. C. A. sec. 162), and the act of
June 30, 1919 (41 Stat. 9, 25 U. S. . A. sec. 163). Rolls made pursuant
to the 1919 act are required to be used only for the completion of the
distribution of such funds as have been segregated under the 1918 act
and remain undistributed. Those acts grant no personal interest to any
individual Indian in the common or communal funds of any tribe.

The roll of 1920 must be regarded as controlling only for the purpose of
making payment to enrollees whose names appear on that roll, or to their
heirs or legatees, of the shares of any tribal funds which have been segre-
gated and individualized pursuant to the act of 1918.
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The utility of the roll of 1920 for the purpose of such a segregation was
destroyed by the repeal, by section 2 of the act of June 24, 1938 (52 Stat.
1037), of the authority for such a segregation.

INDIAN TRIBES-DETERMINATION OF MEMBERsHn-AcT or JUNE 18, 1934-PER
CAPITA PAYMENTS-VETO POWER OF TRIBAL CouNcm.

By the act of June 18, 1934, supra, Congress affirmatively recognized the
rights of Indian tribes who accepted its provisions to determine their
membership for all tribal activities.

The Flathead Tribe voted to accept the provisions of the 1934 act and has
organized and adopted a constitution thereunder. That constitution pre-
scribes defilite rules of membership and is thus determinative of those
who are entitled to share in the distribution of tribal property.

Under the provisions of the act of June 18, 1934, and the provisions of the
tribal constitution, the tribal council has the privilege of approving or
vetoing the per capita payment authorized by the Secretary of the Interior.

If the council approves the per capita payment, distribution thereof must be
based on a constitution roll to be adopted by the council.

PER CAPITA PAYMENTS-REFERENDtJM--TRiEA. FUNDS IN U. S TREASURY.

Article VI, section 1(h), of the tribal constitution requires approval by a
popular referendum of appropriations by the tribal council of "available
applicable tribal funds" in excess of $5,000. Since the funds in question
are funds in the Treasury of the United States, they are not available for
appropriation by the tribal council and, therefore, section 1(h) of Article
VI is without application.

HAD , So?%citorr:
This will refer to your [Commissioner of Indian, Affairs] memo-

randum of September 17 relating to a per capita payment. to the,
Flathead Indians which the Secretary authorized to be made on April
9, 1943. You request further consideration and interpretation of the
memorandum addressed to you on August 20 by this office and you
raise two questions with respect to Resolution No. 337 adopted on
September 25, 1942, by the tribal council of the Confederated Salish
and Kootenai Tribes of theFlathead Reservation.

The pertinent provisions of the resolution for the purposes of this
memorandum are as follows:
WHEREAS, the Confederated Tribes of the-Flathead Reservation receive a sub-
stantial revenue annually from the rental of its power sites, which income
accrues to the credit of the Tribe'in the United States Treasury, and

WHEREAS, the Tribal Council believes that the best interests of the Tribe will
be served by instituting a program of social and economic improvement and
advancement of the Tribe, Now, Therefore

BE IT RESOLvED, by the Tribal Council of the Confederated Salish and Kootenai
Tribes of the Flathead Reservation in special meeting assembled on September
25, 1942, that the following items be and are hereby approved:
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Section 1. A payment of twenty-five dollars per capita shall hereafter be
made annually to the Indians on the Flathead Annuity Roll as approved Janu-
ary 22, 1920, and maintained current under approved regulations, said payment
to be .made on the first day of March, or as near such date as may be practicable,
from tribal funds deposited in the United States Treasury to the credit of the
Confederated Salish and Kootenai Tribes. The accrued balances of such funds,
after such per capita payments have been made, shall be made available for,
and shall be used under a general welfare program devoted to the social and
economic improvement and advancement of the members of the tribe, and
including the expenses of administering such programs.

Section 2. It is hereby determined and established that for the division and
distribution of tribal monies or other interests or assets, the' annuity roll
approved January 22, 1920, and maintained current under approved regulations,
shall be used for determining the eligibility to participate in any such
distributions.

Section S. Any member of the Confederated Salish and Kootenai Tribes, of
less than one-half Indian blood, who is carried on the annuity roll, or any
heir of such Indian, the heir being less than one-half Indian blood, may sur-
render his or her tribal interests and membership, with the-approval of the
Tribal Council and the Federal Government, provided that any cash settlement
for such surrender of tribal interests and membership shall not exceed seven
hundred- fifty dollars for a -full share. Funds made available under Section 1
of this act may be used for the purchase of such interests. -

Section 4. The surrender of interests as provided in Section 3 by any mem-
ber, shall release forever the Confederated Salish and Kootenai Tribes and the
Federal Government from any future responsibility or indebtedness of any
sort to such Indian as an Indian and to any descendant of such Indian as an
Indian.

Section 5. The Secretary of the Interior is hereby requested to obtain Con-
gressidnallegislation to effectuate this act, provided that before such legislation
is submitted to Congress- for action, it shall be subject to review by the Flat-
head Tribal Council.

On April 9, the Department approved-
a per capita payment of $25 to the recognized members of the Flathead tribe
of Indians, as determined by Article II of the tribal constitution, who are alive
on the date of this authority (3360 more or less).

In the letter containing departmental approval, it was further stated:
The resolution of September 25, 1942, requesting that a distribution -be made
annually to the Indians listed on the Flathead annuity roll approved January
22, 1920, cannot be accepted as being in conformity with the tribal constitution
and the -conclusions of the Solicitor of the Department, who in his opinion dated
May 17, 1941, stated, "the membership of the tribe, as determined by the tribal
constitution, governs all use and distribution of tribal property."

Should the Council of the tribe desire to prepare a roll at this time making
payment to those whose membership is not questioned and leaving an oppor-
tunity for later determining the status of those who were born since the
adoption of the constitution and whose status is uncertain because of a question
of residence, such action would be approved. A supplemental roll could then
be prepared for the new-born and those whose status is questioned, * I
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The principal objection made by this office to the distribution
authorized on April 9, 1943, was that tribal consent to the distribution
had not been obtained. -The tribe authorized distribution to those
"on the Flathead Annuity Roll as approved January 22, 1920, and
maintained current under approved regulations." The Department
authorized distribution "To the recognized members of the Flathead
Tribe of Indians, as determined by Article II of the Tribal Constitu-
tion, who are living on the date of this authority (3,360 more or less) ."

You now argue that the resolution of the tribal, council, as you
construe it, 'gives the necessary consent for the distribution. You
construe the words "and maintained current" to mean "the elimina-
tion of those who have died and the addition of those who were born
since 1920." The attached files show very definitely that the council
did not intend such a construction to be put on its resolution and that
your office did not so construe it until your present memorandum.
On September'30, 1942 shortly after its adoption, Mr. Holst of your-
office, who was at -that time at the agency, reported with respect to
Section 2 of the resolution:

The Council was 'informed that this roll could be opened and a living roll
prepared in lieu thereof, but they did not desire that. There are 2,543 names
on this roll representing the living members of the tribe as of January 22, 1920.
Seven hundred seventy-seven of these annuitants are dead but their heirs
share in proportion to their inheritance, thus maintaining the 2,543 annuity
shares. This roll has been kept current and was used in the per capita distribu-
tion of March, 1942. It. has Department approval and has been accepted for
22 years. There are very few objections to it. To build up a new roll of
economic members would be a most difficult undertaking and would result in
interminable claims and counter claims.

With respect to- Section 3 he stated:
There are 552 Indians whose names are on the 1920 roll who have perma-

nently left the Reservation-have been away more than five years. 'Of these
non-residents, 440 are of 4 or less Indian blood. Also, there are many such
on the Reservation who desire to give up their tribal affiliations and interests.
In general, they are those of little Indian blood. This desire to get away
provides an opportunity for a voluntary prge of the roll. The annual $25 is
about all those who voluntarily leave the Reservation can expect from mem-
bership. Even on the Reservation, their share in the welfare program is more
limited than that of those of higher degree of Indian blood.

He also reported: -
'There are 3,208 Indians on the census roll of this Reservation but they are

hard to find now. In addition to the 600 permanently away from the Reser-
vation, there are -about 150' in the war, several hundred in outside Defense
work, other hundreds away for higher wages and still others just away observ-
ing the outside world. '
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On October 7, 1942, your office wrote to Mr. Holst:

We have received and studied your copies of the two basic resolutions passed
by the Flathead Council on September 25. We shall follow one of two courses
of action:

(1 ) We shall recommend to the Secretary that he review the resolutions and
approve of them.

(2) We shall allow the 90-day review period to pass without Secretarial
review so that the resolutions would automatically become effective.

Either of these courses would lead to the approval of the resolutions. If case
No: 2 is decided upon, we would then proceed to work out the legislation neces-
sary to make certain parts of these two resolutions effective and submit the
draft of this legislation to the Flathead Council.

While the approval would include approval of the use of the annuity roll of
January 22, 1920, we would certainly later approach the Council with the
suggestion that the constitutional roll be used rather than the annuity roll
because the latter would necessitate a tremendous amount of bookkeeping to
keep track of the inherited Interests and would eventually result in the passage-
of headrights beyond the membership of the tribe. But we realize the potency
of your arguments for the approval of the resolutions In toto at the present
time.

E; . The resolution was not submitted for Secretarial review.
On January 20, 1943, the Superintendent applied for an allotment

of tribal funds in the amount of $63,575 for the purpose of making
"annual tribal annuity payments to 2,543 Flathead Indians." Mr.
Woehlke by his memorandum of February 5, 1943, recommended.
that a $25 payment be made and that the 1920 roll be used. Mr.
Reeves expressed the opinion that it was entirely a question of policy
whether the payment should be made on the 1920 roll, or "a new roll
advocated, pursuant to which the dead enrollees would be stricken
and the new-born children added, thus bringing the roll up to date
annually before making payment." On February 12, 1943, Mr.
Bruce of your office called attention to the fact that the use of the
1920 roll for this payment was in disregard of the provisions of the
tribal constitution and the Solicitor's memorandum of, May 17, 1941.
He stated that the membership of the tribe as determined by the
tribal constitution is entitled to the distribution of this money. On
February 26 your office requested the Superintendent to inform you
of the "number which represents present tribal membership deter-
mined pursuant to Article II of the Flathead constitution." On Feb-
ruary 27 the Superintendent informed you that there was no

constitutional roll.. He reported further that while the council in
December 1942 had appointed a committee to submit to the council
a constitutional roll for approval, the council when requested to
define the word "resident" appearing in paragraph b, section 1 of
Article II of the tribal constitution, did not take action on this request
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and indicated that it did not want to take exception to the enrollment
of any child born to any Flathead -Indian anywhere. He- stated
'further: "Our census roll shows approximately 3360 names." There-
after the authorization of April 9, 1943, was approved.

The record before me discloses that the council has taken no action
whatever on the per capita payment authorized by the Secretary.
The matter has been before the council for many months. It has
been discussed at various council meetings but all the council seems
to' have done was to authorize the preparation of a roll containing
the names of all persons of Indian blood whose names appear on the
official census roll of the tribe as of January 1, 1935, and whose
names also appear on the Flathead annuity roll of January 22, 1920,

- who were living on April 9, 1943. The council agreed to approve
such a roll as the roll upon which immediate payment of the per
capita payment should be made. The record before me does not
show that the council ever did actually approve such a roll.

The council has tabled numerous requests of the Superintendent
and others that it take action'on the matter particularly with respect
to paying Indians born since January 22, 1920. Members of the

- council have expressed the opinion that they did not believe anyoneV
had authority to eliminate the shares of the deceased. Indians hut
nothing definite has been accomplished toward reaching a solution
of the problem. In fact, the council has japparently taken no affirma-

* tive action in the matter since its resolution of September 25, 1942.
The council is apparently about equally divided on the question of
whether it should insist on distribution according to the 1920 roll
or agree to distribution on the basis of the tribe's membership as

- determined by its constitution. On July 2, 1943, your office wrote
to the Superintendent:
We understand that among the members of the council there is a difference
of opinion as to which roll should govern. This has resulted in the delay in
making the payment to many of,the Indians. In view of the ruling of the,

-Solicitor and the instructions of the Department, we feel that there is little
excuse for failure to make the payment as directed: * * * the tribe is.
without authority in this matter so far as this payment is concerned.

In view of the- record I cannot agree with you that consent for the
distribution authorized on April. 9, 1943, is contained in Resolution
No. 337.

No per capita payments can be made until the council acts. This
is so because the council has the power, both by section 16 of the act
of June 18, 1934 (48 Stat. 984, 25 U. S. C. A. sec. 476), and the
tribe's constitution,' adopted pursuant thereto, to approve or veto
the disposition of tribal assets.

692959-48-45 ...



634 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [58 I. D.

It is evident to me that the council's refusal to act has been moti-
vated, in a large measure, by the fact that certain members of the
ouncil are laboring under a misconception of the council's right to
insist upon distribution of the fund: on the basis of the 1920 roll. If
the legal effect of that roll be properly explained to the council, I

- believe that the impasse that has been reached would be broken.
The roll of 1920 was prepared pursuant to the provisions of section

28 of the act of May 25, 1918 (40 Stat. 591, 25 U. S. C. A. sec. 162),
and the act of June 30, 1919 (41 Stat. 9, 25 U. S.- C. A. sec. 163).
Section 28 of the act of 1918 authorizes the Secretary of the Interior
to withdraw from the United States Teasury and segregate the
common or community funds of any Indian tribe that are susceptible
of segregation so as to credit an equal share to each and every rc-
ognized member of the tribe and to deposit the funds so segregated
in banks subject to withdrawals for payment' to individual owners
or expenditure for their benefit under regulations governing the use
of other individual Indian moneys. Section 28 further provides that
the funds of any tribe shall not be segregated until the final rolls of
said tribe are complete. The act of 1919 authorizes the Secretary
of the Interior in his discretion to cause a final roll to be made of
the members of any Indian tribe, and declares that such roll, when
approved by the Secretary, shall constitute the "legal membership
of the respective tribes for the purpose of segregating the tribal funds
as provided in section 28 of the * * * act approved May 25, 1918."
* In a memorandum opinion by the Solicitor for this Department

dated May 17, 1941, it was held that tribal rolls made and approved
under the act of 1919 are required to be used only for the completion
of the distribution of such funds as have been segregated under the
act of 1918 and remain undistributed. a- As pointed out in that opinion
neither act contains any provision requiring that'the approved roll
shall govern the tribal membership thereafter in such matters as
voting in tribal affairs, organizing under a tribal constitution, shar-
ing in the use of tribal land and credit funds, or for any other pur-
pose, even the allotment of lands, save for the distribution of tribal
funds susceptible of segregation. Even as to the distribution of
tribal funds, however, it is important to notice that both statutes
fall far short of creating any present vested interest in the individual
members to unsegregated tribal funds. Under the rule of communal
ownership, no individual member of the tribe has any vested, en-
forceable interest in tribal property whether land or funds. No such
vested interest' can be acquired by the individual member until the
property has lost its tribal character and has become individualized.-

X Cohen, Handbook of Federal Indian Law, pp. 183-4.
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Tested by this rule, it is clear that the acts of 1918 and 1919 grant
* no present interest to any individual Indian in the common or come

imunity funds of any tribe. The acts merely provide the means for
thei establislinent of such an interest through individualization of
the funds to be accomplished by segregating and crediting to each
member an equal share in the funds so, segregated. Under this view,
which is in accord with that expressed in the opinion of May 17,
1941, the roll of 1920 must be regarded as controlling only for the
purpose of making payment to enrollees whose names are shown on
that roll, or to their heirs or legatees, of the shares of any tribal
funds which have been-segregated and individualized pursuant to.
the act of 1918.

You state that the funds proposed to be distributed by the tribal
resolution of September 25, 1942 "are those received from the Mon-
tana Power Company- under its contract with the tribe." The
attached files reveal that the moneys proposed to be distributed are
the result of a license issued on May 23, 1930, by the Federal Power
Commission for the development of power on the Flathead Reserva-
tion under the provisions of the Federal Water Power Act of June'
10, 1920 (41 Stat. 1063), and the act of March 7, 1928 (45 Stat. 200,
2i2). Under the provisions of the latter act "rentals from such
licenses for use of Indian lands shall be paid the Indians of said
reservation as a tribe, which money shall be deposited in the Treasury
of the United States to the credit of said. Indians, and shall draw
interest at the rate of 4 per centum." The agreement entered into
between the tribe and the licensee in 1936 at the time the Federal
Power Commission amended the original license- does not provide
for the payment of any -money directly to the tribe other than liqui-
dated damages in the, event the company failed to complete the first
unit of the project within a specified time. The per capita payment
in controversy was not, apparently, authorized to be made out of
liquidated damages but out of annual payments made under the
license.

Under the provisions of the license as amended; the licenseeis re-
quired to pay anual charges into the Treasury of the United States
as compensation for the use of the Flathead tribal lands.; These
charges, while nominal up to the year 1940, in that year and for the
remaining years of the license became substantial. Some $125,000
were due the tribe under the license in January 1941. It was with
these funds that the council was dealing when it passed its resolution
of September 25, 1942. No part of these imoneys was segregated
under section 28 of the act of 1918 and the utility of the roll of 1920
for the purpose of such a segregation was destroyed by the repeal
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in 1938 of the authority for such a segregation.2 Additional legis
lation effectively preventing the use of the 1920 roll had, moreover,
intervened.3

By the act of June 18, 1934, supra, Congress affirmatively recog--
nized the right of Indian tribes who accepted its provisions by tribal
vote to determine their membership for all tribal activities. Section
16 of that act authorized such tribes to organize for their common
welfare, to adopt appropriate constitutions, and to, exercise all pow-
ers vested in them under existing law. One of these powers, inherent
in'every tribe, is the power of determining the membership of the
tribe.4 The Flathead Tribe voted to accept the provisions of the
act and has organized and adopted a constitution thereunder. The
constitution prescribes definite rules of membership and is thus
determinative of those who are entitled to share in the distribution
of the tribal property. These rules, which are embodied in Article
II of the constitution, read:

Section 1. The membership of the Confederated Tribes of the Flathead
Reservation shall consist as follows:

(a) All persons of Indian blood whose names appear on the official census
rolls of the Confederated Tribes as of January 1, 1935.

(b) All children born to any member of the Confederated Salish and
Kootenai Tribes of the Flathead Reservation who is a resident of the reserva-
tion at the time of the birth of said children.

Section 2. The council shall have the power to propose ordinances, subject
to review by the Secretary of the Interior, governing future membership and
the adoption of members by the Confederated Tribes.

Section 3. No property rights shall be acquired or lost through membership
In this organization, except as provided herein.

Under the provisions of the act of June 18, 1934, supra, and the
provisions of the constitution adopted by the tribe thereunder, the
tribal council has the 'privilege of approving or vetoing the per
capita payment authorized by the Secretary on April 9, 1943. How-
ever, since the funds to be distributed have never been segregated
under section 28 of the act of 1918, and since the roll of 1920 does
not reflect the membership of the tribe as established by the con-
stitution, and since section 8' of the corporate charter affirms the equal
share of each recognized member of the tribe in the tribal assets, the
council is without authority to require that the per capita distribu-
tion be made on the basis of the 1920 roll. In the absence of a con-
stitutional amendment, the council must abide by the membership

' Section 2, act of June 24, 1938 52 Stat. 1037).
'See Gritts v. Fisher, 224 U. S. 640, and Sizemore v. Brady, 235 U. S. 441, holding

that until the creation of vested rights in individual members t Is competent for the
Congress to change the method of distribution of tribal property.

'55 I. D. 14. .
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rules set forth in the constitution save where modified as to future
membership in the exercise by the council of the power conferred
on it by Article II, section 2. If the tribal council agrees that the
per capita payment should be made, a constitutional roll for the
distribution of, the payment must be adopted. That roll may not
include persons whose names appear on the 1920 roll and who died
prior to April 9, 1943, nor may it include non-Indians or other persons
not entitled to be recognized as members under the rules set forth
in the constitution.

Your memorandum raises a further question: Does a per capita
payment require approval of the tribe in a referendum? Article VI,
section 1(h) of the tribe's constitution authorizes the council-
To appropriate for tribal use of the reservation any available applicable tribal
funds, provided that any such appropriation may be subject to review by the
-Secretary of the Interior, and provided, further, that any appropriation in
excess of $5,000 in any one fiscal year shall be of no effect until approved in

-a popular referendum.

Since the funds in question are funds in-the Treasury of the United
States, they are not available for appropriation by the tribal council.
Therefore, this section is without application to per capita payments
authorized by the Secretary of the Interior, pursuant to statutory
authority conferred by the acts of May 18, 1916 (39' Stat. 158, 25
U. S. C. A. 123), and May 1, 1926 (44 Stat. 560, 25 U. S. C. A. 155),
to be made out of tribal funds in the Treasury of the United States.

PETITION OF COBB ET AL. IN RE BLACKFEET OIL DRILLING
AGREEMENTS

Opgnon, February 8, 1944

TRIBAL CONSTITUTION\S-INTERPRETATION-SURSEQTENT LEGISLATION.

A tribal constitution does not freeze acts of Congress in existence at the
time of its adoption, and powers constitutionally vested in a tribal council
are not limited by any such act after it has been repealed .or superseded.

PowERs oF TRIBAL CouCIL-TRAL O LEASES-INDIAN PREFERENCE RIGHTS.

The Blackfeet Tribal Council is enpowered, under the Blackfeet Constitution
of December 13, 1935, and the act of May 11, 1938 (52 Stat. 347, 25 U. S. 0.
sec. 396a et seq.), to issue- tribal oil leases, with or without competitive
bidding, subject to departmental approval, and subject to the requirement
that members of the tribe enjoy a preference right to obtain such leases
before they are issued to nonmembers.

TRIBAL OIL LEASES-NECESSITY oF DEPARTMiENTAL APPOVAL.

Such a lease is ineffective prior to departmental approval and the holder of
such an unapproved lease has no rights against the holder of an approved
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lease to the same land even though the approved lease bears a later date
of execution than the unapproved lease. Anicker v. Gunsburg, 246 U. S.
110. :

DEPA.RTMENTAL APPROvAL OF LEASES-EFFECT OF APPROvAL As TO FORM.

Departmental approval of a form of contract is not approval of. a contract

subsequently executed under such form.

BLACKFEET OL DLLING AGREEMENTS-EFFECT OF RELIANCE ON UNAPPROvED

LEASE.

Equitable circumstances may create a moral duty on the part of the Black-
feet Tribal Council and the Interior Department to offer a second lease
as nearly equivalent as possible to one that was offered and accepted in
good faith but never received final departmental approval.

Where a lease was offered by the Blackfeet Tribal Council in good faith on
- a form approved by the Department and the presumptive lessee accepted

the lease and expended considerable suims in preparation for drilling there-
under, and such lease was not approved but the land covered by it was
subsequently leased to another party, an equitable or moral obligation rests
with the Tribal Council and the Department to offer another lease, as
nearly equivalent as possible to the first, to one who has suffered by bona
fide reliance on the validity of the unapproved lease.

-BOARD OF APPEALS (FELIX S COHEN, CHARIMAN, WILLIAM H.

FLANERY, LELAND 0. GRAHAM) . V

Messrs. Charles F. Consaul (Washington, D. C.), and E. J. McCabe
(Great Falls, Montana), for petitioners.

Mr. H. C. Hall (Great Falls, Montana), for respondents, Wright
Hagerty, Grace Hagerty, and Levi J. Burd.

This case having been heard before the Board of Appeals, Felix
S. Cohen, Chairman, William H. Flanery, and Leland 0. Graham,
the Board, upon the evidence adduced, makes the following

-~~~~~~~~~~

FINDINGS OF FACT

1. The mineral rights in the lands upon which petitioners and
respondents claim oil drilling agreements (SW1/4 Sec. 24, T. 32 N.,
R. 6 W., Mont.; NWI/4 Sec. 32, T. 32 N., R. 5 W., Mont.; NE14 Sec.
32, T. 32 N., R. 5 W., Mont.) have belonged to the Blackfeet Tribe
from time immemorial, are within~ the Blackfeet Indian Reserva-
tion, and are subject to leasing by the Blackfeet Tribal Business
Council with the approval of the Department of the Interior.

2. On December 13, 1935, the Constitution of the Blackfeet Tribe,
adopted by vote of the tribe, was approved by the Secretary of the
Interior, under authority granted by the act of June 18, 1934 (48
Stat. 984), as amended.

3. On August 15, 1936, the Blackfeet Tribe, by a vote of 737 for
and 301 against, ratified a corporate charter issued to the tribe by
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the Secretary of the Interior pursuant to the aforesaid act of June
18, 1934, as amended.

4. Respondents are members of the Blackfeet Tribe. Petitioners
are not. Petitioner Sederhohn was, at the time of executing the
agreement hereinafter referred to, employed by Petitioner Cobb as
bookkeeper (R.-32).

5. On February 5, 1943, the Blackfeet Tribal Business Council
entered into a contract with' C. R. Teter of Cut Bank, Montana, under
which Mr. Teter was authorized to act as agent for the Blackfeet
Tribe in negotiating oil drilling agreements under agreed terms for
tracts of land not to exceed 160 'acres each, within an area not exceed-
ing 6,400 acres. 'Under this agreement the tribe was to secure a
royalty of' 171/2 percent under--each oil drilling agreement, plus a
share of not less than 35 percent in any net profits secured thereunder,
out of which a 2 percent net participating royalty was to be paid to
Mr. Teter as compensation for services rendered. The agreement
between Mr. Teter and the Blackfeet Tribe further provided: "This
contract shall be void if there is no performance within six months
from the date hereof."

6. On March 4, at a meeting of the Blackfeet Tribal Business
Council, Mr. Teter presented 13 drilling agreements for approval.
The Council voted to approve these agreements "subjet to approval
of the Secretary of the Interior of the Drilling contracts."

7.. During the week of April 17, 1943, a well was completed on the
Blackfeet Reservation in Sec. 31, T. 32 N., R. 5 W M. M. This' well
is reported in the Montana Oil Journal' of April 17 as the season's
largest oil well in Montana. It is located on a section adjacent to
a section (Sec. 32,-T. 32 N., R. 5 W.) in which Mr. Teter had already
negotiated four agreements.
''8. On' May 12, Assistant Secretary Chapman approved a memo-

randum, submitted, by Solicitor Gardner on May 11, which gave 'de-
partmental approval to- a new form of 'oil drilling agreement,
incorporating several variations from the form originally agreed
-upon by Mr. Teter and the Blackfeet Tribal Council. The memo-
randum of May 12 purports'to evidence "approval of the revised con-
tract." It relates entirely to the terms of the proposed drilling
agreement, rather than to any particular agreements.' The modifica-
'tions suggested in the terms of the agreement are, on the whole,
technical modifications based upon advice from the Geological
Survey. The revised form of agreement bears the notation:

'"Approved as to form: May 12, 1943. -

Oscar L. Chapman-,
Assistant Secretary." -
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9. On the same day the Secretary of the Blackfeet-Tribal Business
Council was advised, by telegram signed by Assistant Secretary Chap-
man.-
Retel 11 Revised form drilling contract approved and returned to Indian Office
today. 20 contracts heretofore negotiated by Teter may be reexecuted on

-revised form subject to approval of Superintendent and furnishing required
bonds. No further contracts to be made pending fair trial drilling contract plan.

10. On May 12 notices were sent by the Secretary of the Blackfeet
Tribal Business Council to the holders of agreements on the disap-
proved form advising that oil drilling agreements theretofore ex-
ecuted had been disapproved by the Department and inviting
renegotiation on the basis of revised forms.

11. Between May 12 and June 23 Mr. Teter negotiated'some 18
new oil drilling agreements, of which 10, including one made with
Petitioner A. B. Cobb, corresponded in acreage and parties to original
agreements and 8 involved variations. The acreage originally al-
located to J. A. Cronin was renegotiated to Petitioner Wm. A. Han-
lon, with the consent of Mr. Cronin. The acreage originally allocated
to Everett Crumley was renegotiated to Petitioner Sederholm with-
out the consent and over the protest of Mr. Crumley.

12. On June 4 Mr. Teter Yeported that 18 contracts had been nego-
tiated. The Blackfeet Tribal Business Council voted to authorize
the Executive Committee with the approval of the Oil Committee to
approve these 18 contracts, on the understanding that they were with

- "some of the original twenty oil operators allowed by the Indian
Office to sign the oil drilling agreements." '(Minutes of June 4,
par. 1.)

13. On June 10 Mr. Teter, upon inquiring of Superintendent Mc-
Bride concerning approval of new agreements, was advised that
Superintendent McBride would not approve new agreements if there
was any "reshuffling" of acreages.

14. On or about June 12 Mr. Teter advised Petitioner Cobb of
Superintendent McBride's attitude.

15. On June 18 Petitioners Cobb, Sederholm, and Hanlon signed
drilling agreements on the new form, delivering the same on the
following day to the Blackfeet Tribal Business Council.

16. On -June 19 a member of the Blackfeet Tribe, Frank W.
Norman, filed claim to a-preference right agreement on land allocated
by Mr. Teter to a non-Indian. On the same day the Vice Chairman
of the Blackfeet Tribal Business Council, Mr. George Pambrun, sub-
mitted a telegraphic inquiry to the Assistant Commissioner of Indian
Affairs as to whether Indian preference rights applied to oil drilling
agreements.
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17. On June 21 a similar inquiry was submitted to the Assistant
Commissioner by Superintendent McBride.

18.. On June 22 Everett Crumley of Cut Bank, Montana, wrote to
the Blackfeet Tribal Business Council to complain that Mr. Teter
had refused to permit him to reexecute his oil drilling agreement
on the new form. A copy of this letter was forwarded to Assistant
Commissioner Zimmerman on the following day.

19. On June 22 Vice Chairman.George Pambrun submitted tele-
graphic inquiry to Associate Solicitor -Cohen as to application of
constitutional preference rights to oil drilling agreements.

20. On June 23 Associate Solicitor Cohen- wired Mr. Pambrun
that the Solicitor's Office viewed the membership preference right
as applicable to oil drilling agreements.

21. On June 23 the Secretary of the Blackfeet- Tribal Business
Council advised Superintendent McBride that 10 contracts had been
completed on the new form with parties holding old-form agreements
and that 8 contracts had been executed involving exchanges or new
locations.

22. Among. the substitutions so listed on June 23 were those of
Petitioner Hanlon for J. A. Cronin's original acreage and' Petitioner
Sederholm for Everett Crumley's original acreage. The memoran-
dum of the Secretary of the Council, dated June 23, contains these
comments:
Wn. Hanlon * * * (new location) previous location of J. A. Cronin. ecUi

ederholm (previous location) none. (Present location) was the previous
location of Everette F. Crumley, who has been denied his previous location.

-23. On June 25 Assistant Commissioner Zimmerman wired Super-
intendent McBride as follows:
Withhold approval drilling contract under authority office letter May 21
until receipt further instructions regarding preference right of tribal members.
Advise George Panbrun [sic] that we are asking Department for decision on
this question.

24. On June 28 a meeting of the Blackfeet Tribal Business Council
was held for the purpose of discussing Indian preference rights to
oil drilling agreements, applications for preference right agreements
having been received from Frank W. Norman, George Pambrun,
William Billedeaux, Mrs. J. W. Show, and Wright Hagerty (Min-
utes of' June 28, par. 1). Action on preference claims was deferred
until July 1.

25. On July I the Blackfeet Tribal-Business Council, after a dis-
cussion of preference rights, voted 7 to 4 "reaffirming the 20 drilling
contracts as approved previously by the Council in their meeting
held March 22, 1943." (Minutes of July , par. 10.)
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26. On July 3 Assistant Secretary Chapman approved a memo-
randum signed by Assistant Commissioner Zimmerman on June 25,
advising that the Department considers membership preference
rights applicable to oil drilling agreements.

27.- On July 14 petitioners and other holders of revised drilling
agreements received notices in the following form:

At a regular meeting of the Blackfeet Tribal Business Council held July 1st,
1943, your drilling contract as approved at a previous meeting was reaffirmed,
thereby definitely approving of your contract as presented by Mr. C. R. Teter
in accordance with memorandum from the Department of the Interior.

If you have returned your contract properly signed by you and you have
secured a proper bond from the reliable bonding company we consider this
sufficient evidence for you to proceed and make necessary arrangements to
begin operations, in accordance with executed contract, with the provision
that we will notify you that the bonds are acceptable by the Tribe. This will
be our authority for you to commence operations in accordance with executed
drilling contract;

We wish to inform you, however, that owing to extenuating circumstances
that have arisen that to date the local approving signature has not been
obtained, but regardless of this fact we feel that all parties concerned have
acted in good faith and intend keeping our part in this contract.

Very truly yours,
Executive Committee:

Richard Grant Sr.
Leo M. Kennerly

Oil Committee:
Signed: Brian Connelly

Leo M. Kennerly
Joseph W. Brown

After receipt of such notices petitioners expended considerable
sums of money in acquiring equipment for performance of oil drill-
ing agreements they had executed.

28. On July 15 the Assistant Commissioner, by letter to the Chair-
man of the Council, advised that the approval of executed oil drilling
agreements was being held up pending the offering of such agree-
inents to tribal members claiming preference rights, and suggested
that five days' notice be. given of proposed agreements, with oppor-
tunity to tribal members (excluding, however, members of the
Council) to file for same during that period.

29. On July 21 the Council voted to allow preference rights to
members on the tracts in question by posting notices of drilling
agreements for five days as recommended by Indian Office.

30. On July 26 a Council meeting was held at which preference-
right applications were considered. Preference-right applications
were received from William Norman, Wright Hagerty, Grace Hag-

- erty, Mrs. J. W. Show, and L. J. Burd. An application formerly
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filed by George Pambrun, Vice Chairman of the Council, was with-
drawn. A motion by Council Secretary Kennerly to reject all pref-
erence applications was defeated. Financial statements were then
submitted by the various Indian applicants for preference rights.
Upon consideration of these statements the Council voted to approve
the issuance of five agreements to L. J. Burd, Wright Hagerty, Grace
Hagerty, J. W. Show, and William Norman. The Council voted to
hold a further meeting on oil drilling agreements on July 28.

31. On July 28 preference-right applications of Wright H-agerty,
Grace Hagerty, L. J. Burd, Mrs. J. W. Show, and William Norman.
were again approved by the Council. At this same meeting a motion
was made by Secretary Kennerly which is reported in the Council
minutes in the following terms:
* * * that any member of this present Council who shall during the life
of this contract, acquire any interest whatsoever in such contract, or who
has received any other compensation for the awarding of this drilling contract
shall be sufficient cause for the cancellation of this drilling agreement.

.This notion was carried.
32. At the same meeting of July, 28, the Council voted-

to grant William Hanlon forty acres tribal land as.follows:
NW1,4 NW'A of section 32, township 32, range 5,

to be taken from the Wright Hagerty application leaving Wright Hagerty 120
acres described as follows:

NE1/4 NW'4 and N'/2 N'/2 NE14 of section 32, twp. 32,. range 5.

33. On August 5 Assistant Secretary Chapman transmitted the
following telegram to Superintendent McBride:

Contracts executed under Teter contract plan approved May 11 should be
promptly approved by you except for Crumley contract on which further
investigation is necessary, unless Council wishes to substitute Indian contracts
for original contracts, in which case you are authorized to approve substituted
contracts. Advise Council promptly of contents this telegram.

34. On August 6 the Council voted to authorize the Chairman and
temporary secretary to sign oil drilling agreements with five Indians
asserting-preference rights. (Minutes of August 6 Meeting, par. 8.)
This was done.

35. On August 9 various agreements executed as aforesaid, includ-
ing those with Respondents Grace Hagerty, Wright Hagerty, and
Levi J. Burd (with Daisy W. Burd), were approved by Superin-
tendent McBride.

36. On September 2 the Council voted to rescind the motion pro-
- posed by Secretary Kennerly and approved on July 28 concerning

participation of Council members in oil drilling contracts. -
p 
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37. Subsequent to August 9, and prior to October 18, drilling was
undertaken by the three Indian respondents on the tradts awarded to
them, and two producing wells were completed on the tracts awarded
to Wright Hagerty and Levi Burd.

CONCLIUSIONS OF LAW

1. The petitioners' oil drilling agreements with the Blackfeet
Tribal Business Council were never approved by or on behalf of the
Department of the Interior.

2. The refusal of the Superintendent to approve the same was
lawful'and within the scope of his authority.

3. The said agreements of petitioners are incomplete and invalid.
4. Since'petitioners did not on August 9 have outstanding valid

agreements, and since this was not the result of any wrongful act
on the part of the Department, the Superintendent of the Reservation
acted lawfully and within the scope of his authority on that date
in approving agreements, covering the same tracts, made between
the Blackfeet Tribal Business Council and the respondents.

5. Agreements so made with respondents are valid contracts which
may not now be disturbed.

6. Petitioner Cobb has suffered a loss as a result of the lawful
action of the Council and the Department, and although he is not
legally entitled to redress therefor, it would be within the discretion-
ary power of the Council and the Department to allow such redress
as would not infringe upon the rights of respondents.

7. Petitioners Sederholm and Hanlon have established no equities
entitled to recognition as against the Blackfeet Tribal Business
Council, the Department of the Interior, or the respondents.

OPINION

Petitioners in this proceeding seek to establish a' right to have the
Department approve three oil drilling agreements executed by them
and by the Blackfeet Tribal Business Council, on lands within the
Blackfeet Indian Reservation, and, concurrently, to have the Depart-
ment disapprove three similar agreements, covering the same land,
subsequently executed by the Blackfeet Tribal Business Council and
by the respondents, and approved by the Superintendent of the
Blackfeet Indian Reservation.

Such' relief is sought as an exercise of the Secretary's general
supervisory authority over the business of the Department and
specifically over the action of the Superintendent of the Blackfeet
Indian Reservation in refusing to approve the petitioners' agree-
ments and in approving those of the respondents.
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In support of such relief petitioners urge: (1) that their agree-
ments with the Tribal Council are in all respects valid, and (2) that
the agreements held by respondents are invalid. Under the latter
contention, two grounds of invalidity are advanced: (a) that agree-
ments with petitioners antedate those with respondents and were
valid and outstanding when agreements with respondents were ex-
ecuted and approved covering.the same lands, and (b) that agree-
ments with respondents are vitiated by fraud.

At the outset the issues in this.proceeding may be simplified by
eliminating from the ambit of consideration the petitioners' charge

* of fraud. This charge is unsupported by any evidence adduced by
petitioners. A careful scrutiny of the departmental records fails
to reveal any other evidence that would support petitioners' charge.
In fact, the person upon whose testimony petitioners place particu-
lar reliance, Mr. C. R. Teter, referred to the Tribal Council in. the
following terms in a letter to Assistant Commissioner Zimmerman,
dated July 1: "* * * to this date I have not had one person
in the Tribal Council offer me one cent nor has any one of them

- ever intimated that they wanted one cent. So this above all is to
my notion'the finest part of the whole deal." Apparently petitioners
have misconstrued a series of Tribal Council discussions 6n the ques-
tion whether a Council member may enter into an oil drilling agree-
ment covering tribal land on the same basis as any other member
of the tribe (Findings of Fact, pars. 31, 36) ,-an issue which is not
involved in this proceeding,-and have erroneously inferred that this
discussion was directed to the propriety of Council members accept-
ing compensation for voting on such agreements. Any such inference
is an unwarranted reflection upon the integrity of the body from
whom petitioners claim to have received whatever rights they have.

Stripped of any' question of fraud, the question at issue comes
down to a question whether the petitioners or the respondents were
the first to acquire valid contracts within the disputed area. Jes
v. Meehan, 175 U. S. 1. On this issue the Board is of the opinion
that the agreements of respondents were completed and approved
on August 9, 1943 (Findings of Fact, par. 35), that at that time
the conflicting agreements of petitioners were unapproved and there-
fore incomplete, and-that, accordingly, the petitioners have no rights
sufficient to support the relief requested in this proceeding. See
Grisso v. Uted States (C. C. A. 10), decided November 10, 1943.

-- :*On the other hand, facts alleged by the petitioners and developed
in this proceeding do raise a serious question as to whether other
forms of relief are not equitably due to remedy an injustice to at
least one of the petitioners which was not committed by the respond-
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ents, and for which the respondents cannot properly be asked to make
any restitution, but which arose as an unforeseen consequence of an
experimental procedure in the- disposition of tribal oil.

The facts of this case are separately set forth in the Findings of
Fact and need not here be restated.

The governing statute under which the validity of the agree-
ments here in question must be tested is the act of May 11, 1938
(52 Stat. 347, 25 U. S. C. sec. 396a, et seq.). This statute, enacted
prior to any of the transactions in controversy, authorizes the leasing
of Indian tribal lands for mining purposes by the tribal council, or
other representative body, of the tribe which owns the minerals. This
act specifies a procedure to be followed in the case of oil and gas
leases, but expressly declares that these procedural provisions shall
not restrict the right of tribes (such as the Blackfeet) that are or-
ganized and incorporated under sections 16 and 17 of the act of
June 18, 1934 (48 Stat. 984, 986, 25 U. S. C. sees. 476-477), to ex-
ecute leases in accordance with the- provisions of any tribal con-
stitution and charter.

Under the governing statute, recourse must be had to the Constitu-
tion and Charter of the Blackfeet Tribe to determine the precise
conditions under which the Blackfeet Tribal Business Council may
legally dispose of tribal property.

Article VI, section 1, subsections (a) to (r) inclusive, of the Black-
feet Constitution enumerate the powers to be exercised by the Tribal
Business Council. These provisions so far as material read:

SECnON 1. Enumerated powers.-The council of the Blackfeet Reservation
shall exercise the following powers, subject to any limitations embodied in
the statutes or the Constitution of the United States, and subject further to
all express restrictions upon such powers contained in. this constitution and
the attached. by-laws.

* * *. * * * *

(e) To manage all economic affairs and enterprises of the Blackfeet Reser-
vation, -including all oil leases on tribal lands and the disposition of all oil
royalties from tribal lands, in accordance with the terms of a charter to be issued
to the Blackfeet Tribe by the Secretary of the Interior.

Provision for the exercise by the Council of additional powers to
be conferred in the future is made by section 3 of Article VI, which
reads:

SECTION 3. Future powers.-The council of the Blackfeet Reservation may
exercise such further powers as may in the future be delegated to the Council
by the members of the tribe or the Secretary of the Interior or by any other
duly authorized official or agency of the State or Federal Governments.
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Article VII, section 3 of the Blackfeet Constitution provides:
- Leasing of Tribal Lands.-Tribal lands may be leased by the tribal council,
with the approval of the Secretary of the Interior, for such periods of time as
are permitted by law.

No lease of tribal land to a nonmember shall be made by the tribal council
unless it shall appear that no Indian cooperative association or individual
member of the tribe is able and willing to use the land and to pay a reasonable
fee for such use.

Grazing permits covering tribal land may be issued by the tribal council,
with the approval of the Secretary of the-Interior, in the same manner and
upon the same terms as leases.

The corporate charter of the Blackfeet Tribe further provides:
5. The Tribe, subject to any restrictions contained in the Constitution and

laws of the United. States, or in the Constitution and By-laws of the said
Tribe, shall have the following corporate powers, in addition to all powers
already conferred or guaranteed by the Tribal Constitution and By-laws.

* * * * * :* *

(b) To purchase, take by gift, bequest, or otherwise, own, hold, manage,
operate, and dispose of property of every description, real and personal, subject
to the following limitations:

f~~ * . * * * * .

(2) No leases or permits (which terms shall not include land assignments
-to members of the Tribe) or timber sale contracts covering any land or inter-
ests in land now or hereafter held by the Tribe within the boundaries of
the Blackfeet Indian Reservation shall be made by the Tribe for a -longer
term than ten years, and all such leases, permits, or contracts must, be
approved by the Secretary of the Interior or by his-duly authorized repre'
sentative; but oil and gas leases, or any leases requiring substantial improve-
ments of the land may be made for longer periods when authorized by law.

The foregoing provisions, defining and limiting the powers of the
Blackfeet Tribal Business Council, must be read in the context of the
act of May 11, 1938. So read, they authorize the Council to issue oil
leases with departmental approval, subject to prescribed terms and
conditions.

Petitioners would have us -read these provisions as monuments of
legal history and insist that they cannot apply to oil leases unless
the Tribal Council had power in 1935, when the Constitution was
adopted, to make oil leases. We think the early statutes, and par-
ticularly the act of February 28, 1891 (26 Stat. 794, 795, 25 U. S. C.
sec. 397), did in fact grant to the Tribal Council power t make oil
leases (subject to departmental approval), but we consider that ir-
relevant to the purposes of this case. These pro-visions of tribal
constitution and charter were not adopted by or for legal historians
with faces turned to the past. They were adopted to cover the future
of a group which was embarking upon an experiment in self-govern-
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ment. They contemplated that the future would bring further grants
of power from Congress or from administrative agencies of the
Federal Government. They provided that the exercise of all such
powers should be bound by certain rules intended to safeguard the
interests of the tribe and its members. Viewed in this light, it is
clear that the Tribal Business Council, in 1943, has the right to lease
tribal oil, with or without competitive bidding, subject to the approval
of the Secretary of the Interior or his authorized representative, but
that it may not lease such property to a person who is not a member
of the Blackfeet Tribe "unless it shall appear that no Indian co-
operative association or individual member of the tribe is able and
willing to use the land and to pay a reasonable fee for such use."
The Department and the Office of the Solicitor have repeatedly ruled
that the quoted provision is applicable to oil and gas leases of tribal
lands and that it has the effect of according to-memberwof the tribe
a preference right to obtain such leases before they are issued to non-
members. -

Under the act of 1938 and the pertinent provisions of the Constitu-
tion and Charter of the Blackfeet Tribe we must hold that the agree-
ments entered into between the Council and the petitioners were
invalid because they were never approved by the Secretary of the
Interior but were on the contrary disapproved by a representative of
the Secretary acting in a lawful and authorized manner, and further
because they were entered into without taking into account the prefer-
ence right of tribal members under Article VII, section 3, of the
Constitution.

On the question of departmental approval, petitioners argue that
their agreements were approved, in effect, by the Assistant Secretary
of the Interior on May 12 when he endorsed the memorandum of the
Solicitor which is attached' to the petition. But a careful reading
of the memorandum in question makes clear what would in any event
be clear from the circumstances surrounding its execution, namely,
that what was approved in this memorandum was a form of contract,
and not 20 actual contracts. As if to eliminate any doubt on the score,
the Assistant Secretary, at the same time that he approved the memo-

* Memorandum of Acting Solicitor Kirgis, March 16,. 1939; letter of May 1, 1939, to
Superintendent from Assistant Commissioner, approved by Assistant Secretary on May
9, 1939; letter- of August 26, 1939, to Council Chairman from Assistant Secretary;
memorandum of February 12, 1940, to Commissioner from Assistant Secretary; letter
of February 26, 1940, from Superintendent to Commissioner, approved by Acting Assistant
Secretary; preferential lease to Wright- Hagerty, approved June 9, 1941 ; preferential
lease to Levi J. -Burd, approved January 28, 1942; letter of October 19, 1942, to Secre-
tary of the Interior from Assistant Commissioner, approved by Assistant Secretary;
letter of May 26, 1942, to Superintendent from Assistant Commissioner, approved by
Assistant Secretary.
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randum in question, placed his signature upon the revised contract
form with the notation, "Approved. as to form: May 12, 1943."
(Findings of Fact, par. 8.) A letter from Assistant Commissioner
Zimmerman to Superintendent McBride, dated May 21, refers to the
Assistant Secretary's action in these terms: "On May 12, 1943, the
Assistant Secretary approved a plan of the Blackfeet Tribal Council,
etc." 7 ;: 

The memorandum recites in express terms: "The contract desig-
nates the Superintendent of the Blackfeet Reservation as the ap-;
proving official." This delegation of power to the Superintendent
is a real delegation of power, a delegation of the power which the
Secretary or Assistant Secretary, under the governing statutes and
the tribal constitution and charter, would otherwise have to exercise
personally. This power of approval involves discretion and judg-
ment. In approving an oil lease, the Assistant Secretary is charged
with a high fiduciary duty. He may reject a lease that is legally
perfect if he finds reason to. doubt the reliability of the lessee, or
reason to question the circumstances under which the lease was ex-
ecuted. He may reject a lease for no other reason than- that the value
of the property has appreciably increased since the date when the
lease was first agreed upon. He may reject a lease to non-Indians if
he' determines that a lease to Indians would be more in accord with
tribal or Federal policy. He may refuse approval of a lease because
of minor irregularities as to signature, date, or acknowledgment, even
though these irregularities would not preclude legal enforcement of
its terms if it were approved. In other words, he has the right to
insist upon a document that is not only legally enforceable but legally
perfect beyond doubt or cavil. And he is not under a duty to set
forth the reasons for his disapproval exhaustively in such a fashion
as to waive the right to disapprove on other grounds if those reasons
should turn outto be defective.

This -power,-the broadness of which petitioners recognize (see.
Petitioners' Reply Brief at p. .12, citing United States v. Barnsdall
Oil Co., 127 F. (2d) 1019 (C.. C. A. 10) ,-was not exercised and
exhausted on May 12 when the Assistant Secretary approved a form
of contract without even attempting to examine or consider any of the
20 agreements which had been actually executed on a different and
unacceptable form. Far from being exercised or exhausted, this

-power was expressly delegated to the Superintendent of the Black-
feet Reservation. That official was then in a position, in passing upon
contracts made on-this form, to do whatever the Assistant Secretary
might do, and to leave undone what the Assistant Secretary might
leave undone.: He could not, of course, object to the form, which had

-692959-48--46
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been approved. But in all other rspects his discretion was as broad
as that of the Assistant Secretary in. passing upon any contract made
in accordance with a prescribed form.

The record shows that in the exercise of. this discretion the Super-
intendent of the Blackfeet Reservation declined to approve three
agreements executed by the petitioners. On its face this action left
the way clear to the Blackfeet Tribal Council to execute, and to the
Superintendent to approve, oil drilling agreements on these lands
to other parties. Petitioners contend, however, that this action of
the Superintendent was wrongful and should therefore be considered
a nullity or be set aside. It is, therefore, necessary, in order to do
justice to the petitioners' argument, to consider the basis of the
Superintendent's action in refusing approval to these agreements.
Three grounds were advanced in explanation of this refusal: (1)
that the allocations of the twenty areas had been' "reshuffled" after
the completion of an important producing well in the neighborhood,
and that this reshuffling was not to the advantage of the tribe; (2)
that the preference provisions of the tribal constitution had been.
ignored; and (3) that the agreements as presented, and the accom-
panying bonds, showed some minor irregularities as to date and
acknowledgment.

These grounds were not advanced simultaneously to the petitioners:
the first was communicated on or about June 10 to Mr. Teter, who
promptly passed the information on to the petitioners (R. 3-35;
Findings of Fact, pars. 13-14); the second was communicated to
Petitioner Cobb, in response to an inquiry, on September 6 (Affidavit
of A. B. Cobb, p. 4), but the matter had been discussed on the reser-
vation at least since May 4, when Council Vice President Pambrun,
who had represented the Council in Chicago and Washington con-
ferences on the oil drilling agreements, reported to the Council an
Indian Office recommendation that the Council "advertise the con-
tracts to the Indians before advertising to the public." (See, also,
Findings of Fact, par. 16 et seg.) the third objection was apparently
not communicated to the petitioners until after the hearing in this
case. To have set forth all these objections simultaneously and com-
pletely might have prevented confusion; but not to do so was not a
breach of any duty owed to the petitioners. The omission did not
invalidate the Superintendent's refusal to approve the contracts, nor
did it transform his disapproval into an approval.

Petitioners argue that all the reasons advanced by the Superintend-
ent for not approving these agreements are invalid. If this were the
case it would still not necessarily follow that he approved the agree-
ments, or that the agreements might now be approved by the Depart-
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ment nune pro tune so as to divest the rights of third parties who
'have since been granted leases on these lands. But it is unnecessary
to decide whether the power of the Superintende nt or the Secretary
extends so far as to allow such action, for, assuming that the author-
ities cited by petitioners (Anchor Oil Co. v. Gray, 257 Fed. 277
(C. C. A. 8, 1919), aff'd 256 U. S. 519; Pickering v. Lomax, 145 U. S.
310;. United States v. Geteel/man, 89 F. (2d) 531 (C. C. A. 10, 1937);
Hallam v. Commerce Ain. Co. 49 F. (2d) 103 (C. C. A. 10, 1931);
A Imeda Oil Co. v. Ielley, 35 Okla. 525, 130 Pao. 931) substantiated
the power of the Department in an appropriate case to approve the
contracts first executed, notwithstanding an outstanding approval
given to other contracts, the fact remains that no such action has been
taken and no legal right to such action has been established; A right
to demand such action could be established only by demonstrating
first, that the securing of leases on Blackfeet oil is, like the securing
of certain leases on the public domain (Hoyt v. Weyerhaeuser, 161
Fed. 324 (C. C. A. 8, 1908), a matter of statutory right, and, second,
that all of the grounds advanced by the Superintendent for rejecting
the petitioners' agreements are invalid. We are of the opinion that
no person has any statutory right to demand a lease of Blackfeet oil,
and, in any event, that at least two of the grounds advanced by the
Superintendent afford lawful reasons for supporting the adminis-
trative decision to reject petitioners' agreements and to approve m1-
stead the agreements executed with respondents.

(1) The "reshuffling" of agreements. of which the Superintendent
complained has a particular bearing upon the claims of Petitioners
Sederholm and Hanlon. Sederholm was not among the original
20 who executed agreements in February and March on the form
that was later rejected. He came into the picture in June, only after
a large oil well, reputed to be the season's largest in'Montana, had
been completed in the section of land adjoining the section in which
he now makes claim. (Findings of Fact, par. 7.) The quarter sec-
tion 'which he claims had originally been allocated to one Everett
Crumley. It is alleged that Mr. Crumley offered to pay the agent: of
the Tribal Council a sum of money if his contract should be reinstated
on the new form. (R. 2.) This' was regarded as an attempt at bribery
and was advanced as the sole reason for refusing to renegotiate a
contract as proposed. It is difficult to believe that anybody would
have offered to pay the agent of the Tribal Council a bribe or bonus
for doing what lie planned to do anyway, namely, to renegotiate agree-
ments on the new form with those who already held agreements on the
old form. If any offer of payment was made, it would be easier to
understand the offer as based upon a belief that the agent of the Tribal
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Council, Mr. Teter, planned to take away a very promising tract and
to award the tract to one of Mr. Teter's own business associates. The
records of the Department contain a good deal of evidence as to
financial relationships connecting Mr. Teter, Mr. Hanlon, Mr. Seder-
holm and Mr. Cobb. Mr. Teter testified to his business associations
with Mr. Hanlon (R. 4), and the records of the Department show
that Mr. Teter purported to act as agent for Mr. Hanlon in securing
a tribal oil lease in 1942. (See letter of Assistant Secretary Chapman
to Chairman of Blackfeet Tribal Business Council, dated May 21,
1942.) Mr. Sederholin is acknowledged to be a bookkeeper employed
by Mr. Cobb (Findings of Fact, par. 5). Mr. Cobb is referred to by
Mr. Teter in a letter to the Tribal Council, dated June 10, in the fol-
lowing fashion: "Now the reason why I gave Mr. Cobb through a
man by the Name of Sederholm who is his head office, man is because
Mr. Cobb while in Washington City actually assisted and helped us
all that was possible * *

In the proceedings before this:Board, neither the integrity of Mr.
Teter nor the integrity of Mr. Crumley is in issue. No charges against
either of these gentlemen have been presented to the Board, and
naturally no answers have been made by either individual to any
such charges. Nothing in the foregoing discussion, therefore is to
be taken as reflecting in any way upon the integrity of either indi-
vidual. The foregoing discussion is directed merely to the question
of whether the Superintendent of the Blackfeet Reservation could
reasonably conclude, from all the facts available to him at the time,
that there-had been a "reshuffling" of contracts which involved new
economic factors and which was not required in the interests of the
Blackfeet Tribe. We hold that in the circumstances revealed this
conclusion was justified.

Somewhat similar considerations apply to the reshuffling involved
in the claim of William M. Hanlon. The tract involved in that claim
was one that had previously been awarded to one J. A. Cronin. The
terms and circumstances under which the tract in question was trans-
ferred from Cronin to Hanlon were not revealed, although Mr. Teter
testified that there was a "deal" between the two involving the use
of equipment (R. 31) and Mr. Cronin advised the Council (by letter
of June 23) that he was ceding his claim to Mr. Hanlon because
"Mr. Bill Hanlon and I made an operating contract between our-
selves." This tract, like the Crumley-Sederholm tract; was located
close to the large well which had been completed during the week
of'April 17. In view of these facts we hold-that the Superintendent
of the Blackfeet Reservation was amply justified in concluding that
the economic advantages incident to the increased value of this tract
were being reaped by parties other than the Blackfeet Tribe and that
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any contract submitted in such circumstances ought not to be ap-
proved.

In these respects, Petitioner A. B. Cobb is in a better position than
either of his co-petitioners. He was one of the original contractors
under the original disapproved form of agreement. The agreement
which he presented to the Superintendent on or about June 19 cov-
ered precisely the same area as that covered by his original agree-
ment, applied for on February 24. Nevertheless, the Superintendent
of the Blackfeet Reservation felt that if there were any "reshuffling"
at all, he would prefer not to sign any- agreements until the whole
matter had been presented to the Department. While we think this
was perhaps an overstrict reading of his instructions, -we cannot say
that this view was wholly unreasonable, particularly in its applica-
tion to Petitioner Cobb who himself expected to, profit (through the
allocation to his. employee, Sederholm) from the reshuffle. We hold,
therefore, that the Superintendent of the Blackfeet Reservation
acted within the scope of his authority in refusing to approve the
agreements presented on or about June 19 by all three petitioners.

(2) The fact that all the agreements with petitioners had ap-
parently been issued in violation of the preference right accorded by
the Blackfeet Constitution to members of the Blackfeet Tribe pro-
vided a second justification for the refusal of the Superintendent to
approve petitioners' agreements. The Superintendent clearly had
a right to rely upon decisions already rendered by the Department
holding such preference provisions to be applicable to oil leases. He
was not bound- at his peril to substitute his own legal judgment for
that of the Solicitor and Assistant Secretary of the Department,
even if he thought their judgment on this question unsound. In re-
fusing to approve petitioners' agreements he was clearly acting with-
in the scope of his duty. Petitioners place considerable stress on the
fact that a memorandum from Acting Solicitor Cohen to' the Assist-
Xant Secretary dated June 6, 1941, and approved by the Assistant
Secretary on June 9, 1941, contains the statement: -
e * * I find it nnecessary to consider at this time the further question
whether the Tribal Council was in fact under a duty, by reason of the pro-
visions of the tribal constitution and charter, to grant a preference to members
of the tribe before making any lease to a non-member.

-But it is difficult to see how this expression can help the petitioners'
argument that the Superintendent's refusal to approve their agree-
ments was a wrongful act. If the question whether the Blackfeet
Tribal Business Council might ignore membership preferences in
issuing an oil lease was' so abstruse that the Acting Solicitor of the
Department preferred not to answer it, in a case where the question
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was not squarely raised, then certainly the Superintendent of the
Blackfeet Reservation was under no legal duty to answer that ques-
tion himself. Indeed, the mere existence of doubts on this question
justified the Superintendent in refusing to approve the agreements
presented and: in seeking advice, which in fact he promptly sought
and quickly obtained, as to whether a prior opportunity to accept or
reject the contracts in question should be offered to members of the
Blackfeet Tribe. The Superintendent and the Council were advised-
(tentatively by telegrams of June 23 and June 25: and definitively
by letter of July 15) that the preference provisions of the tribal con-
stitution should be followed. (Findings of Fact, pars. 16-26.) Al-
though it is not necessary to pass upon the legal correctness of this
decision, beyond the point that it was within the jurisdiction of the
Department to make the decision it made, we think the advice ren-
dered was sound. The property in question, is tribal property.
British-American Oil Co. v. Board of- qualization of Montana, 299
U. S. 159 (1936). The provision of the constitution with respect to
leases of tribal property is in terms as applicable to oil leases as to
-any other leases. The constitution was adopted at a time when the
attention of the Blackfeet Tribe was focused upon the tribe's oil
resources. Oil had been discovered within the boundaries of the
Blackfeet Reservation on September 28, 1932. By June 30, 1936,
44 producing wells had been drilled within the reservation. The
constitution and the charter contain specific references to oil leases.
The drilling agreements here involved are nonetheless leases (indeed
they are so characterized by petitioners' attorney in the letter trans-
mitting the petition) because they provide for net royalties as well
as gross royalties. While these agreements undoubtedly, partake of
the nature of joint adventures there is no-incompatibility between a
joint adventure and a lease.

Under these conditions we think the Superintendent of the Black-
feet Reservation acted within the scope of his authority in. rejecting.
these agreements, which had been negotiated, as the record shows,
without according adequate opportunity for the exercise of Indian
preference rights.*

* A memorandum dated September 18, 1942, to Assistant Secretary Chapman from
Assistant Solicitor Flanery indicates that the preference provisions of, the Blackfeet
Constitution may be satisfied, even without formal posting of notices, .where the Tribal
Council certifies that members of the tribe have had a fair opportunity to make preference
claims and have refrained from doing so. In the case at bar, however, neither peti-
tioners nor the Tribal Council have taken the position that adequate opportunity for the
assertion of preference claims was allowed prior to July 21. That position was sug-
gested by delegates of the Council in departmental discussions in April, Which accounts
for the silence of the departmental memorandum of May 12 on the subject of preference
rights. But evidence presented at the hearing showed that no recognition was given to
preference rights until some time in June or July (R. 5, 36). And certainly no oppor-
tunity to assert such rights was allowed in the course of reallocating agreements to
Petitioners Sederhoim and Hanlon.
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(3) In view of the foregoing conclusions, we find it unnecessary
to pass upon the validity of the rather minute objections noted in
the Superintendent's letter of September 25 to the form of the re-
jected contracts and accompanying bonds.

The fact that the Superintendent was legally justified, as we hold
he was, in refusing to approve the petitioners' contracts in June does
-not mean that the Secretary of the Interior could not give approval
to these contracts at a later time. Had timely application been made
for the exercise of the Secretary's supervisory authority, considera-
tion might have been accorded to the petitioners' equities before any
question arose of intervening rights of third parties. But no such
application was made for three months, and in that period of time
the three areas in question had been leased to the respondents and
substantial progress had been made in the digging of wells on these
tracts. As between petitioners and respondents the question is: Who
has prior legal rights?

On August 9, when leases to respondents were approved and be-'
came effective, the petitioners did not have valid leases. Their ap-
plications for approval of such leases had not been granted and the
Superintendent's action in this regard was within the scope of his
authority and cannot be disregarded as a nullity. Anicker v. Guns-
burg, 246 U. S. 110. At best the petitioners had a right to demand
that the decision of the Superintendent be reconsidered. But before
any such reconsideration was asked, new leases were issued to third
parties. These leases are legally perfect in all respects. Their valid-
ity does not even depend upon the applicability to these transactions
of the preference provisions of the tribal constitution. For even
if the Tribal Council was not under a duty to do so, it clearly had
the right to favor tribal members in disposing of tribal property.
Particularly did it have the right to favor tribal members where
contracts were being allocated without competitive bidding. There-
fore, in the face of outstanding valid leases to 'third parties, it is
impossible in this proceeding to grant petitioners the relief sought.
Jones V. Meehan, 175 T. S. 1; Noble v. Union River Logging Rail-
road, 147 U. S. 165; Mosgrove v. Harper, 54 Pac. 187 (Ore.); and
see Kfean v. Calumet Canal Co., 190 U. S. 452, 461.

The basic issue in this case was decided by the Supreme Court in
the case of Anicker v. unsburg, 246 T. S. 110 (1918), where the
Court upheld the power of the Secretary to approve a lease filed
subsequently to the filing of the appellant's lease, declaring:

The statute is plain in its provisions-that no lease, of the character here in
question, can be valid without the approval of the Secretary. Such approval
rests in the exercise of his discretion; unquestionably this authority was
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given to him for the protection of Indians against their own improvidence
and the designs of those who would obtain their property for inadequate
compensation. It is also true that the law' does not vest arbitrary authority
in the Secretary of the Interior. But it does give him power to consider the
advantages and disadvantages of the lease presented for his action, and to grant
or withhold approval as his judgment may dictate.

There is nothing in this record to show that approval of the appellant's lease
has been given by the Secretary as required by the statute. On the contrary,
it appears that the Secretary approved another lease of the same land, and
has withheld his approval of the one under which the appellant claims. The
Secretary declares in substance in the finding which we have quoted, being
his final action in the case, that the prior recording of one lease does not
abridge his authority to find that another lease, regularly executed and filed,
is more to the aliottee's interest and better entitled to approval. It does not
appear that had he disapproved the Gunsburg lease, he would have approved
the one to appellant, and, until this affirmatively appears, appellant has no
standing which permits a court by its decree to award the leasehold to him.

We find nothing in this record to indicate- that the Secretary of the Interior
has exceeded the authority which the law vests in him. The fact that he has
givenvreasons in the discussion of the case, which might not in all respects meet
with approval, does not deprive him of authority to exercise the discretionary
power with which by' statute he is invested. United States ex- ret. West v.
Hitchcock, 205 U. S 80, 85, 86. [At pp. 119-120]

While the petitioners must therefore be denied the relief they have
sought in this proceeding, it appears that at least one of them is
equitably entitled to relief at the hands of the Department and the
Blackfeet Tribe. Petitioner A. B. Cobb was one of the first parties
to apply for an oil drilling agreement under the Teter contract. The
records of the Blackfeet Tribal Business Council show that his ap-
plication for this tract is-dated February 24. The area originally
assigned him was reassigned to him under the revised contract form
in June and the reassignment was confirmed by vote of the'Tribal
Council on July 1. (Findings of Fact, pars. 11-12, 25.) On July
14 he was advised by representatives of the Council that his contract
was valid (ibid., par. 27) notwithstanding the fact that these repre-
sentatives of the Council apparently knew at the time that the De-
partment considered the membership preference provisions of the
constitution applicable and that the Superintendent refused to ap-
prove petitioner's cohtract until action had been taken in conformity
with these provisions. With these assurances from the Council and
the Council's agent, Petitioner Cobb expended considerable sums of
money to prepare for drilling. True, he took a chance-as an old
operator on the reservation he knew that the Council could not grant
a lease over the Superintendent's objection-and the chance turned
sour when the Council awarded the land to a member of the tribe.
But it was a chance based upon confidence in the good faith of the
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Tribal Council and all its members. The loss. that petitioner suffered
would not have been' suffered if the Council, the Superintendent, and
the Department had'distinctly' proclaimed at the outset that no oil
drilling agreements would be awarded to nonmembers without prior
posting for members', preference claims. The loss might not have
been suffered- if, since this had not been done, the Tribal Council
had then stood by its original position and had refused -to lease this
tract to respondent Grace Hagerty or had persuaded'said respondent
to accept another tract instead of petitioner's, in order to safeguard
theV CDouncil's reputation for fair dealing and to make it possible for
the Council to stand by its original bargain. Equally, the peti-
tioner's loss might not have occurred if the Superintendent or the
Department had taken timely steps to deny approval to the conflict-
ing lease. The petitioner's difficulties are an unfortunate, but
perfectly natural, consequence of a new experimental procedure in
oil leasing. They are not the result of malice or illegal action. They
involve the sort of chance and the sort of loss that anybody in the
business of oil drilling must be prepared to take. If the Department
were limited to granting petitioner the relief he might have in a'
court of law, it could not redress such a loss. . But in view of the
fact that the Department is not so limited in its action, it may, with-
out interfering with the vested rights of- respondents, take other
measures for the relief of the petitioner, the moral basis of which
attorney- for respondents does not deny (R. 28-29). It is accord-
ingly recommended that the following action be taken on the petition
of A. B. Cobb:

The petition is dismissed on condition that the Blackfeet Tribal
-Business Council shall, within 60 days of the approval of this
decree, allow Petitioner A. B. Cobb a right to select, from the
otherwise undisposed of tracts posted on July 21 for Indian pref-
erence claims on which no such claims were filed, a tract of 160
acres, and to receive a lease thereon identical, except for location,
with those. heretofore approved.

Inasmuch as Petitioners Hanlon and Sederholm do not, show
equivalent equities, their petitions are dismissed without qualifica-
tion.. This will leave the Tribal Business Council free to decide lon
its own responsibility whether it should permit Petitioner Sederholm,
Petitioner Hanlon, Petitioner Sederholn's predecessor. in interest;
Everett Crumley, or any other parties who hate in good faith relied
upon the pledged word of the Council to their disadvantage, to
secure oil drilling agreements in the approved form on tracts for
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which members' preference claims were not filed after the allowance
of fair opportunity to do so. Except as above qualified, the petition
for the exercise of the Secretary's supervisory authority is

Denied.

Approved:
HAROLD L. IKES,

Secretary-of the Interior.

STATUS OF TITLE TO MINERAL RIGHTS IN THE WATERLOO
RECREATIONAL DEMONSTRATION AREA, MICHIGAN

Opinion, April 3, 1944

MINERAL RIGH:TS-OIL AND GAS LEASES ON CONVEYED PARK LANDS-ACT OF JUNE
6, 1942-POwER OF TERMINATION-DILIGENCE REQUIRED OF DEPARTMENT-
EFFECT OF REAL OR SUBSTANTIAL VIOLATION OF CONDITIONS.

Title to the minerals underlying lands within' the Waterloo (Recreational
Demonstration Area was conveyed to the State of Michigan by the United
States subject to the conditions and provisions contained in the act of
June 6, 1942 (56 Stat. 326), and in the deed. The United States holds
a possible power of termination, which upon breach of the conditions con-
tained in the deed becomes a vested power of termination. The Depart-
ment should exercise diligence by notifying the Secretary of any real or
substantial violation of the conditions by the State of Michigan in order
to protect the interests of the United States.

HARPER, Solicitor:

You have present6d for my consideration the question whether the
State of Michigan is authorized to grant leases for oil and gas ex-
ploration and development on lands conveyed by the United States
to the State, pursuant to thact of June 6, 1942. 1 This statute author-
izes the Secretary of the Interior, with the approval of the President,
to convey to the States recreational demonstration projects trans-
ferred to him by Executive Order No. .7496 for public park, recrea-
tional and conservation purposes. The provisions of the legislation
essential to the solution of the question under consideration are as
follows:.

SEC. 3. * * * Every such deed or lease shall contain the express condition
that the grantee or lessee shall use the property exclusively for public park,
recreational, and conservation purposes, and the further express condition that
the United States assumes no obligation for the maintenance or operation
of the property after the acceptance of such deed or during the term of such
lease, and may contain such other conditions not inconsistent with such

156 Stat. 326.
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express conditions as may be agreed upon by the Secretary and the grantee
or lessee: Provided, That the title and right to possession of any lands so
conveyed or leased, together with the improvements thereon, shall revert to
the United States upon a finding by the Secretary, after notice to such grantee
or lessee and after an opportunity for a hearing, that the grantee or lessee
has not complied with such conditions during a period of more than three
years, which finding shall be final and conclusive, and such lands, and.
improvements thereon, upon such reversion to the United States, shall be
returned to the jurisdiction of the Department of the Interior and upon deter-
mination of the Secretary may be considered as surplus real property to be
disposed 'of in accordance with the Act of August 27, 1935 (49 Stat. 885).

* The Secretary executed a quitclain deed on June 4, 1943, which
was approved by' the President on June 7, 1943. It appears that the
State of Michigan accepted the grant which contained the following
conditions imposed by the act of June 6, 1942:

Provided always, that this deed is made upon the express condition that the
State of Michigan shall use the said property exclusively for public park,
recreational, and conservation purposes, and the further express condition
that the United States of America assumes no obligation for the maintenance
or operation of the said property after the acceptance of this deed;

Provided further, that the title and right to possession of said lands, together
with the improvements and equipment thereon, shall revert to the United
States of America upon a finding by the Secretary of the Interior, after notice
to the State of Michigan and after an opportunity for a hearing, that the said
State has not complied with the aforesaid conditions during a period of more
than three years, which finding shall be final and conclusive.

It seems to be the well-settled law of Michigan that a grant of title
to land includes all minerals beneath the surface unless they are re-
served by the grantor.2 Oil and gas are minerals.3 Neither the act
of. June 6, 1942, nor the deed to the State of Michigan contains reser-
vations of oil and gas. The State, therefore, acquired all subsurface
minerals which were formerly owned by the United States.

I am of the opinion that the State of Michigan is authorized to
grant oil and gas leases because it acquired a fee simptle title even
though the estate conveyed is, from a technical standpoint, an estate
upon condition subsequent, which is subject to forfeiture for breach
of the condition.4 All that now remains in the Government is a

Central Land Co. v. City of Grand Rapids, 302 Mich. 105, 4 N. W. (2d) 485 (1942),
accord: Op. Sol. M. 28942, February 10, 1937; 39 Op. Atty. Gen. 39 (1937).

Ohio Oil Co. v. Indiana, 177 U. S. 190 (1900).
4 See note 2, supra, Restatement, Property (1936), secs. 14 and 45; Op. Sol. M. 27755,

October 18, 1934.
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possible power of termination, in the event the condition subsequent
is broken. The mere breach of the condition does not result in a
forfeiture, of the property. . After the breach of the condition the
right to terminate -the estate, which was only a possible right before,
becomes a vested power of termination by virtue of -which the Gov-
ernment could, after the hearing prescribed by the act of June 6,
'1942, exercise the powers of termination bringing the conditional
estate to an end.6 The State' of Michigan has therefore the right to
'exercise any act incident .to 6wnership as if the condition did nt
exist. 7

Whether any exploration or production under an oil and gas lease
by the State of Michigan would- interfere or conflict with the use of
the land for public park and recreational and' conservation purposes
specified in the act of June 6, 1942, and the grant by the United States
so as to warrant the declaration by the United States of a forfeiture
is a question of fact for the administrative determination of the'
.Secretary. 8 Such- action on the part of. the State would, however,
give, the Government a power of, termination if the Secretary of the 
Interior should determine that the State of Michigan has not com-
plied with- the conditions after a hearing, as provided by the act of
June 6, 1942. Since the courts do-not favor forfeitureS, the-act con-
stituting a breach for'which' a forfeiture will be enforced must be
substantial as distinguished from a 'merely technical breach; it must
be in violation of 'the true purpose and intent of the conditions

Before any development for the production of oil or gas, within
the Waterloo Recreational Demonstration Area, is undertaken by-the

5 Restatement Property (1936), sec. 24. An interesting explanation of the reason for
the use of "power of termination" instead of "right of entry" appears in the Special
Note: "The interest herein described as a 'power of termination' frequently is referred
to as a 'right of entry.' This latter term is not used in this Restatement for two reasons.
In the first place, the interest of the person in whose favor the condition exists is not-
a 'right' as that word is defined in sec. 1. It is a 'power' as that word is defined in
sec. 3. In the second place, under modern law, an entry is normally not necessary In
order to terminate the interest subject to the condition. Even if the instrument creating
the condition expressly reserves to the conveyor a 'power to enter and to terminate' the
estate created,ono entry is essential. The interest -subject to such a power is terminated
by. any appropriate manifestation, upon the part of the person in whose favor the con-
dition exists, of his intent thereby to terminate the interest in question."

R Restatement, Property, sec. 45.
v Op. Atty. Gen., isupra, note 2, at 'pp. 41, 42, citing Sihulenberg v. Harrienan, 21 Wall.

44 (1874) ; Vail . Long Island B. Co., 106 N. Y. 283, 12 N. E. 607 (1887) ; Methodist
Protestant Church of Henderson v. Young, 130 N. C. 8, 40 . E. 691 (1902) ; Leavenworth,
etc. B. -B. Co. v. United States, 92 U. S. 733 (1875)-; Lake Superior etc. Co. v. Cunningham,
155 U. S. 354 (1894) ; New York Indians . United States, 170 U. S. 1 (1898). -

s Op. Atty. Gen., spra, note 2, at p. 42. -
9Central Land Co. v. City of 3rand Rapids, 302 AMich. 105, 4 N. W. (2d) 485 (1942),

cited supra, note 2; Rose v. Hawley, 141 N. Y. 366, 36 N. E. 335 (1894) ; Riggs et at. v.
Pursell et at., 66 N. Y. 193 (1876) ; Carter v. Branson, 79 Ind. 14 (1881).
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State or by any lessee thereof, it is suggested that the State submit
the details of the proposed plan. of development, including the par-
*ticular location of any test well, for administrative consideration by
the Secretary in the light of the prevailing circumstances. This
procedure would enable the State to learn in advance whether the
contemplated. development would result in a breach of the condition
subsequent, which is set forth in the deed and the statute.

Approved: -
OSCAR L.' CHAPMAN,:

Asistant Secretary.

BERT 0. PETERSON, MIDWEST HOLDING COMPANY, MAUDE L.'BROWN -
Decided April 3, J944*

STATUTORY CONSTRUCTION-ACT OF FEBRUARY 25, 1920, AS AMENDED AUGUST 21,

1935-CANCELATIoN OF OIL AND GAS LEASES-NOTICE OF CANCELATION.

The requirements of section iT of the act of February.25, 1920, as amended
August 21, 1935, which prescribe a 30-day notice of intent to cancel an
oil and gas lease to the "lease owner," are met by service of such notice
upon the record titleholder of the lease.

STATUTORY CONSTRUCTION-ACT OF. FEBRUARY 25, 1920, As AMENDED AUGUST 21,

1935-CANCELATIoN OF OIL AND GAS LEASES-"LEA5E OWNER."

The language of section 17 of the act of February 25, 1920, as amended August
21, 1935, its legislative history and the practical construction given it: by
the Department offer no support for the contention that the "lease owner"
who is entitled to notice of cancelation of the lease, includes anyone

* interested in the substance of the lease who has communicated that fact
to the General Land Office and obtained its approval of the same.

STATUTORY CONSTRUCTION - OIL AND GAS LEASES -APPROvAL OF OPERATING ~
AGREEMENT. -

The approval by the Secretary of the Interior of an agreement between
the lessee and an operator does not give rise to a contractual relationship
between the United States and the operator or create any privity of con-
tract between the United States and the operator even though the agree-
ment. binds the operator to fulfill the lessee's obligation under the lease.

STATUTORY CONSTRUCTION-ACT OF FEBRIuARVk 25, 1920, AS AMENDED AUGUST 21,

1935-CANELATIoN OF. O: AND GAs LEAsEs-FORFEITUREs.

Forfeitures of oil and gas leases are favored by the law and provisions for
-forfeiture are construed liberally in favor of the lessor and strictly enforced.

Peterson and Midwest brought an action to vacate the above decision, but the Court
of Appeals of the District of Columbia, in Peterson v. Ickes,- 151 F. (2d) 301 (1945),
affirmed the decision of the District Court dismissing the action. Certiorari was denied

- by the. United States Supreme Court, 326 D. S. 795.



662 DECISIONS OF THE DEPARTMENT OF THE INTERIOR' [58 I. D.

STATUTORY CONSTEuCTION-ACT OF FEBRUARY 25, 1920, AS AMENDED AUGUST 21,
1935-ANCELATION OF OIL AND GAS LEASES-ABANDONMENT OF NOTICE.

The tatutory requirement of 30 days' notice before cancelation of an oil
and gas lease does not require cancelation 30 days after notice has been
given, nor does the Department's failure to cancel immediately after the
lapse of 30 days constitute abandonment of the notice.

OIL AND GAS LEASES-NOTICE OF CANCELATION-ACTUAL NOTICE.

The failure to serve notice of cancelation of a lease in the manner pre-
* scribed by statute upon an operator in possession of the premises under

an agreement with the lessee, is immaterial when the operator has actual
notice of cancelation for the period prescribed by statute; even if the
statute could be interpreted as requiring notice to such operator.

On. AND GAS LEASES -CANCELATION OF LEASES -EQUITIES JUSTIFYING REIN-
STATEMENT.

An operator who fails to show any actual expenditure of money or effort
in the development of leased land cannot be regarded as having such
equities in the land as to justify reinstatement of the lease after can'
celation.

CHAPMAN, Assi8tant Secretary:
This is an appeal by the Midwest Holding Company from the de-

cision of the Commissioner of the, General Land Office of October 23,
1943, denying its application for reinstatement of the oil and gas
lease, Cheyenne 045174, of 440.46 acres of land in Park County,
Wyoming, to Bert 0. Peterson, dated December 31, 1938.

On August 24, 1926, Peterson filed his application for an oil and
gas prospecting permit on certain Wyoming lands under the Mineral
Leasing Act of February 25, 1920 (41 Stat. 437, 30 U. S. C. sec. 221),
together with evidence of a power of attorney to act for him given
to John Wight of Billings, Montana. A permit was issued to him
dated November 26, 1929. Thereafter, on August 20, 1937, Peterson
entered into an operating agreement with the Midwest Holding Com-
pany which gave the Company the right to develop the permit lands
for oil purposes and bound it to pay all costs and expenses of de-
velopment including rentals and costs of bonds. The Company
promised to pay to Peterson certain royalties on the oil produced
in return for these privileges. The Department approved this agree-
ment on April 8, 1938. On September 7, 1937; the Midwest Holding
Company assigned its operating agreement to the Sha-Wa Petroleum
Corporation and on June 16, 1938, the Department approved this
assignment and three amendments thereto. On December 29, 1938,
the Sha-Wa Corporation, acting in behalf of Peterson, filed an ap-
plication for a lease in exchange for the permit pursuant to the
exchange provisions of the amendatory act of August 21, 1935. A
lease of the* land covered by the permit, dated December 31, 1938,
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was issued to Peterson. The lease provided for a term of 5 years, but
reserved no rental for the first two years because the land was not
within a known oil or gas structure. For the last 3 years of the lease
term an annual rental of $110.25 was specified.

When the rental for the third year became due on January 1, 1941,
it was not paid. Accordingly, on June 12, 1941, the Commissioner-of
the General Land Office, acting through the register of the local land
office at Cheyenne,,:Wyoming, notified Peterson by registered mail
of the delinquency and informed him that the lease would be recom-
mended for cancelation unless payment were madewithin 30 days.
Peterson's counsel wrote the register at Cheyenne, stating that the
rental due on Peterson's lease should be paid by John Wight of
Billings, Montana; that he had written Mr. Wight asking him to
take care of it, but if Wight did not do so "right away," Peterson
would. le requested that no adverse action be taken for a reasonable
length of time in order that the matter might be adjusted. On Decem-
ber 6, 1941, the Commissioner wrote Peterson that the lease had been
recommended for cancelation and informed him that he, as lessee,
would be held liable for the third year's rental notwithstanding the
cancelation. The lease was canceled on December 30, 1941, and on
January 13, 1942, Peterson was notified by the Departmaent of this ac-
tion. The delinquent rental was subsequently paid.

On February 11, 1942, Maude L. Brown filed an application for an
oil and gas lease, Cheyenne 066572, of the land formerly embraced in
the Peterson lease. On November 6, 1942, the Commissioner wrote
Mrs. Brown's counsel that the register at Cheyenne had been instructed
to request Mrs. Brown to pay the first year's rental of $220.50 and
that when this rental had been paid, the lease forms would' be sent
for execution. Mrs. Brown paid 'the first year's rental on December
1, 1942, but before the lease was executed, the Midwest Holding Com-
pany telegraphed the Land Office, protesting the cancelation of Peter-
son's lease and requesting that action on any pending lease application
be withheld until it could file further showing. On January 26, 1943,
the Midwest Company and Peterson filed a formal application for
reinstatement of the canceled lease.

On October 23, 1943, after both the Midwest Company and Mrs.
Brown had fully presented and argued their conflicting contentions,
the Commissioner denied the application for reinstatement. The
Midwest Company has appealed, alleging that the attempted cancela-
tion of the Peterson lease was unlawful because not in accordance
with the terms of the controlling statute (act of August 21, 1935, 49
Stat. 674, sec. 17, 30 U. S. C. sec. 226), in that (1) no notice of cancela-
tion was given to the Midwest Holding Company; (2) the notice to
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Peterson on June 12, 1941, was abandoned and no subsequent notice
was given; and (3) the equities of the case are such that even if the

.*0 ; statutory notice had been given, the lease should be reinstated to
protect the interests of the Midwest Holding Company.

The statutory authority under which the Department acted is con-
tained in section 17 of the act of February 25, 1920, as amended by
the act of August 21, 1936 (49 Stat. 674, 678, 30 U. S. C. sec. 226),
which provides that-

Any lease issued after the effective date of this amendatory Act under the
provisions of this section, except those earned as a preference right as provided
in section 14 hereof, shall be subject to cancelation by the Secretary of the
Interior after thirty days' notice upon the failure of the lessee to comply with
any of the provisions of the lease, unless or until the land covered by any
such lease is known to contain valuable deposits of oil or gas. Such notice
in advance of cancelation shall be sent the lease owner by registered letter
directed to the lease owner's record post-office address, and in case such letter
shall be returned as undelivered, such notice shall also be posted for a period
of thirty days in the United States Land Office for the -district in which the
land covered by such lease is situated, or in the event that there is no district
land office for such leased land, then in the post office nearest such land.
Leases covering 'lands known to contain valuable deposits of oil or gas shall
be canceled only in the manner provided in section 31 of this Act. .

The applicability of this section to the Peterson lease is undisputed;
'the default in payment of rental is undisputed. Appellant's case for
reinstatement is predicated upon the contention -that the notice of
cancelation which was given does not meet the requirements of the
statute. It first contends that the term "lease owner" as used in-the
Jtatute is intended to include "anyone interested in the substance of
the lease whether by direct assignment, sublease, operating agree-
iment, or any other similar instrument, which has the approval of the
General Land Office and is there filed * * *"'so that all such
persons are entitled to the statutory notice of cancelation. It argues
that because the statute directs that notice of cancelation on account -
of the 'lessee's default shall be sent to the lease owner, it is' clearly
intended that some- persoii other than the lessee shall be notified;
and on the basis of numerous judicial definitions of the term "owner"
as applied to various types of property, concludes that as used in the

* statute applicable to this case "lease owner" should be construed to
include any person who possesses a legal or equitable interest in the
leasehold estate and has notified the General Land Office of this in-
terest. The Commissioner held that the lease owner is the record title
owner of the lease, who may be either the lessee himself or-an assignee,
and pointed out that appellant did not qualify as an assignee of the
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lease by execution of the operating agreement with Peterson, the
lessee, since Peterson did not part with his entire interest, in the lease;
that appellant has no contract with the United States and no privity
with the United States; and that in any event appellant was not
entitled to notice for the reason that it had transferred its rights
under the operating agreement to the Sha-Wa Petroleum Corpora-
tion.

We see no reason for disturbing the Commissioner's conclusion in
this respect. It is well established that the reservation of an over-
riding royalty makes a contract transferring the lessee's right to enter
and develop the land covered by his oil and gas lease a sublease rather
than an assignment of the lease. Sunburst Oil & Refining Co. v.
Callender, 84 Mont. 178, 274 Pac. 834 (1929); Roberson v. Pioneer
Gas Co., 173 La. 313, 137 So. 46 (1931) ; Hartiman Ranch Co. v. As-
sociated Oil Co., 55 P. (2d) 1280 (Calif. App. 1936).

The- Department's approval of the operating agreement between
Peterson and appellant by which appellant bound itself to fulfill the
obligations of the lease, in6luding the payment of rental, did not give
rise to a. contractual relationship between appellant and the United
States or create any privity of contract between them. A&trong
v. MoKanna, 50 L. D. 610 (1924); Cedar Creek Oil &_ Gas Co. v.
Archer, 112 Mont; 477, i17 P. (2d) 265 (1941). The approval of the
operating agreement indicated-merely that the Secretary recognized
the operator as a qualified driller who might, after discovery, acquire
an interest in the lease and that there was nothing in the agreement
in conffict with the terms of the lease. The approval of an assign"
ment of a lease is, however, an acceptance of -the assignee's obligation
as a substitute for that of the lessee and results in the creation of a
contractual relationship between the assignee and the United States.
Hence, it is apparent that the 'term- "lease owner" is in effect legal
shorthand used for the sake of brevity. Had not this term been em-
ployed it would have been necessary to phrase the statute in- these
words:

Such notice in advance of cancelation shall be sent to the lessee, or to the
successor of the lessee whether by an assignment of the lease approved by the
Secretary of the Interior, or by operation of law, by.registered letter directed
to the lessee. or his successor at his, record post-office address.

-It is immaterial that under 'the terms of the operating agreement
appellant might at any-time have demanded an assignment of the
permit or of- a subsequently. issued lease. It made no such demand
and no assignment to it was ever made and approved by the Secretary.
In no sense, therefore, can it be said- that the appellant was .a lease
owner."

692959-48-47
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Appellant contends that the term "lease owner" should be con-
strued to include anyone interested in the substance of the lease, who
has communicated that fact to the General Land .Office and has
obtained its approval. There is nothing in the language. of the
statute or in its legislative history which supports this construction.
On the contrary, so far as the words of the statute are concerned,
they clearly and unambiguously confine the category of persons'who
,are to receive notice to those who are owners of the lease. This means
either the original lessee or someone who has succeeded him as lessee.
And this is the practical construction which this Department has
given the statute. In the eight years which have elapsed since this
statute was enacted, several thousand oil and gas leases have been
canceled pursuant to the authority granted therein. In all these
cases, the Land Office has sent notice of cancelation to only the record
titleholders. However, even if the construction for which appellant
contends were applicable, it would necessarily apply to the Sha-Wa
Corporation and not to appellant.

Appellant further contends that the 6ancelation provision of sec-
tion 17 is a remedial statute and that, therefore, the broadest and
most liberal construction must be given to the language defining the
persons to be affected thereby. It is by no means clear that this
statute is a remedial statute, but it is clear that if it is to be considered
as such, the remedy created thereby is the remedy of the United
States and not of the persons who may be interested in oil and gas
lands. It follows that any liberality of construction which should
be indulged in must necessarily be-in favor of the exercise of the
authority to cancel. There is no comfort for appellant in such reason-
ing.

The statute which governs this case authorizes a forfeiture, but it
is not subject to the familiar rule that forfeitures are viewed with
disfavor and will be enforced only when circumstances require it.
Thecourts have held that in connection with oil and gas leases, for-
feitures are favored by the law so that such leases are to be construed
liberally in favor of the lessor and provisions for forfeiture strictly
enforced. Huggins v. Daley, 99 Fed. 606, 612 (C. C. A. 4, 1900);
Berthelote v. Loy Oil Co., 28 P. (2d) 187, 190 (Mont., 1933) ; Martin
v. Pacific Southwest Royalties, 106 P. (2d) 443, 448 (Calif. App.,
1940); Stanolind Oil & Gas Co. v. Guertzgen, 100 F. (2d) 299, 301
(C. C. A. 9, 1938). In these circumstances, we find no occasion for
application of appellant's theory and we conclude that the notice to
Peterson' completely satisfied the statutory requirements.
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Likewise, there is no merit in appellants further contention that
the notice, to Peterson, even if sufficient, was ineffective because it
was abandoned. Appellant-argues that the statute requires 30 days'
notice; that no action was taken in response to the notice to Peter-
son in June 1941; and that the attempted cancelation on December
30, 1941, was void because it occurred less than 30 days after the
notice of December 6, 1941. Appellant thus assumes that cancela-
tion must follow exactly 30 days after notice and that a failure to
cancel after lapse of 30 days connotes an abandonment of the notice.
There is nothing in the statute which supports this view. The
statute requires a minimum of 30 days between the giving of notice
and the cancelation of a lease, but it does not preclude the lapse of
a more extended period of time. Hence, it cannot be said that there
was abandonment of the notice merely because cancelation -was de-
layed beyond the minimum prescribed by the statute.

Furthermore, there is: nothing in the circumstances of this case
which in any way indicates any abandonment of the purpose ex-
ipressed in the letter of June 12, 1941. Peterson was infdrmed by
that letter that the lease would be recommended for cancelation un-
less the delinquent rent was paid within 30 days. In response to
'this announcement, Peterson's attorney wrote the Land Office at
Cheyenne that he had asked Wight to take care of the matter. but
that "If Wight doesn't take care of this rent'right away, Mr. Peter-
son intends to take care of it. Will you please set your files ahead a
reasonable length of time to give us a chance to get this straight-
ened out " This is both a request for additional time and a promise
to act within a reasonable period of time. It imposed no obligation
upon the Land Office to delay its recommendation for cancelation
beyond the 30-day period mentioned in its letter to Peterson, but
did promise action which would make cancelation unnecessary. This
assurance and the. fact that the rental due January 1, 1941, was an
advance payment for' the year 1941, are sufficient explanation for the
failure to cancel the lease before the end of the lease year. There
was nothing which called for any response by the Land Office to the
letter from Peterson's counsel. But Peterson had a duty to. report
within a reasonable time of the success or failure of his attempt to
induce Wight to pay the delinquent rent and to make good his prom-

- ise to take care of it if Wight did not. Appellant's argument that
by thesilence of. the Land Office, Peterson was led to' assume that
notice had reached John Wight or Midwest Holding Company and
that the rent had been paid, is not justified by the facts. The De-
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partment was not precluded from proceeding with the cancelation
of the lease either because it had done anything which might have
induced Peterson to believe;-that it had abandoned the intent ex-'
pressed in the letter' of June 12, 1941, or because it had permitted
the time for cancelation to elapse. -

* - ~III X- - - i 

We are in. agreement with the Commissioner's conclusion that the
controversy over the want of official notice is immaterial in view
of the fact that the Midwest Holding Company had actual notice of.
the intent to cancel the Peterson lease. The record shows that on
June 2, 1941,' the.Mondakota Development Company through its
President, C H. Braden, wrote to the Commissioner of the General
Land Office, inquiring as to the status of the Peterson-lease and the
amount of the rental due, and requesting that cancelation be with-
held if such action had not already been taken. The Company was
informed by letter of June 12, 1941, that the third year's rental in
the amount of $110.25 was due. on the Peterson lease and unpaid,
and a copy was enclosed of the letter of June 12, 1941, to Peterson,
advising him that; the lease would be recommended for cancelation
if the rent was not paid within 30 days.. E. A. Wight, a brother of
John Wight, was then Secretary-Manager of the Midwest Holding
Company and Treasurer of the Mondakota Development Company.

The two companies had combined offices in the Heddon Building at
Billings, Montana.

The record also shows that a registered letter addressed to Mid-
west 'Holding Company sent from Armstrong, Iowa, by Bert 0.
Peterson, was received'at' the post office at Billings, .Montana, on
July 28, 1941, and that it was delivered to E. A. Wight on August
1 1941. In Peterson's affidavit which was filed with the application
for reinstatement' of' the lease, he stated that at or about July 14,
1941, he sent a letter to John Wight at Billings, Montana, advising
Wight of the notice which he had received from the Land Office, but
declared-that this letter was returned unclaimed and did not reach
John'Wight or Midwest Holding Company. He did not give the
date when, this letter was returned to him although he stated posi-
tively that his subsequent letter to Wight was returned on January
5, 1942. Later, after his statements had been challenged, he filed the
statement of the Acting Postmaster at Armstrong, Iowa, where- the
letters were mailed, that another registered letter mailed December
12, 1941, addressed to John Wight was' returned to Peterson, the
sender, on January 5, 1942, but he did not submit any proof of the
return of the July letter. The records of the Postmaster at Billings,
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Montana, show the receipt of a letter from Bert 0. Peterson to Mid-
west Holding Company on July 28, 1941, and the delivery of this
letter to E. A. Wight; on August 1, 1941. These records also show
the receipt. and the return to. the sender of Peterson's December. letter
to Wight. The post office records show no other registered letter
from Peterson to Wight during- 1941. We find therefore that Peter-
sont was mistaken. in his statement that his letter of July 1941 was
returned to him, and' that in fact this letter was received by the
Secretary-Manager of the Company to which it was addressed.
Peterson has admitted that this letter conveyed'complete information
of the notice he had received from the Land Office in regard to the
overdue rent on his lease.

The record further shows that on September 17, 1941, the Standard
Surety & Casualty Company of Newz York, through B. W. Fisk, a
representative of its Fidelity & Surety Department, wrote a letter
addressed .to John Wight, Midwest Holding Company, Billings,
Montana, informing him that it'had received.notice from theLand
Office that the rental for 1941 on the Peterson lease was due and.
unpaid and requesting information as to what steps he 'had taken
to see that it was paid.,

We find .that appellant Midwest Holding Company did have ac-
tual notice of the impending cancelation for more than 30 days prior
to the cancelation of the Peterson lease. We have indidated 'that
such notice is not required- by the statute, but if it were, we think the
fact of notice has-been shown.

Iv
Appellant's contention that it is entitled to reinstatement because

:of its equities in the lease is based upon the assertion that over, a
period of years it.has expended a considerable amount of effort and
about $65,000 in the development of the leased land.. The record
discloses that appellant entered into operating agreements with the
permittees of adjoining land, Peterson and Dengler, With some intent
to develop the two tracts as a unit. 'Peterson's permit lands lay in
Wyoming; Dengler's, in Montana.. Shortly thereafter, appellant
assigned both agreements to the Sha-Wa ?Petroleum Corporation.
The Sha-Wa Corporation did: some drilling on the Dengler lands;
but did not produce a commercial welL Subsequently, the Midwest
Company brought suit in a Montana State court and obtained judg-
ment annulling its contract with the Sha-Wa. Corporation as to the
Dengler land because of its failure to drillto the depth required by
the contract. It alleges that it contemplates like action in regard to
the Peterson lands; but had not done so at the time. of the Commis-
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sioner's decision. There is- nothing in the record which shows that
appellant spent anything in the exploration and development of the
Peterson lands and the record shows affirmatively that at the time of
default and cancelation appellant had no interest in anything that-
pertained to the lease beyond the consideration for the assignment
of its operating rights to the Sha2Wa Corporation which was pay-
able in installments and contingent upon discovery and production
of oil. In these circumstances, we find no equities in appellant which
justify reinstatement of the lease.

The decision of the Commissioner is
Affirmed.

UNITED STATES v. DAWSON

Decided April 12, 1944

PRACTIQE-RULES OF PRACTICE 43 CFR 216.18, 221.53, 221.57-LIABILITY OF

CONTEST PARTY FOR COSTS or TAxiING TESTIMONY2DEPOSIT FOR COSTS.

Under departmental Rules of-Practice each party to a contest 'is liable for
payment of the costs of the record he makes and must make a deposit to.
cover such costs before the contest hearing is held. A contestee who
refuses to make such deposit is not entitled to offer evidence, to participate
in the hearing or even to introduce into the record any papers which
require notation.

PRACTICE-ABSENCE OF HEARING OFFICER DURINTG COiTaEST HEARING.

The absence of an officer before whom a hearing is held during the taking
of testimony does not affect the regularity of the proceedings so long as
the officer is present when any rulings are made in which the objecting

* party is concerned.

PRACTICE-RULES OF PRACTICE-43 CFR 205.4, 221.15-REGISTER'S DISCRETIONARY
* AUTHORITY TO FIX TIE TIME AND PLACE OF HEARING.

Under departmental Rules of Practice the register has authority to fix the
time and place of a contest hearing and his action will not be interfered
with unless: he exceeds his authority. It is not abuse of discretion to fix
a-place for hearing at which witnesses living in the vicinity of the lands
* in controversy can be compelled to attend by subpoena.

PRACTICE-REGISTER'S DISCRETIONARY AuTnoR0ITY TO GRANT CONTINUANCES.

The granting or denial of a request for continuance is within the discretion-
ary authority of a hearing officer. It is not abuse of such discretion to
deny a request for continuance on the ground of illness in the requesting
party's family when there is no showing that such illness was the cause of

- the party's absence from the hearing; it is not abuse of such discretion
to deny request for continuance on the ground that the requesting party
is engaged in' national defense work when there. is no showing that the
party was prepared or intended to offer testimony at the hearing. 
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RECLAMATION WITHDRAwAL-ACT OF JUNE 17, 1902-ACT OF JUNE 25, 1910, AS
AMENDED AUGUST 24, 1912-MINING LOCATIONS ON WITHDRAWN LANDS.

First form withdrawals of public land under the act of June 17, 1902, for
reclamation purposes preclude location under the mining laws and with-
drawals under the subsequent act of June 25, 1910, as amended August
24, 1912, permit only location of claims valuable for metalliferous minerals.
Pumice is a nonmetalliferous mineral and land withdrawn under either
of the acts noted above is not subject to location of claims valuable for
pumice.

MINERAL LOCATION-DISCOVERY OF MINERAL.

A discovery of mineral which will validate a location under the mining
laws must show that the land is more valuable for the removal and mar-
keting of the mineral than for any other purpose; that the removal and
marketing will yield a profit or that the mineral exists in such quantity
as to justify a prudent man in expending labor and capital to obtain it.'

MINERAL LocATIoN-DIscovERY OF MINERAL IN NATIONAL FoREST-QUALITY OF
PROOF.

When mining claims are located on lands within a national forest and
embrace desirable recreational areas the showing of mineral values must
be clear and unequivocal.

MINERAL LOCATION-MILL SITES-CLASSES OF MILL SITES,

Under section 2337, Rev. Stat., 30 U. S. . sec. 42, two classes of mIll ites
may be located: those used in connection with mining operations on a,
vein or lode and those not connected with a vein or lode upon which.
quartz mills or reduction works are located.

CHArMAN, Assistant Secretary:

L. G. Dawson and Mary Dawson have appealed from a decision of
the Commissioner of the General Land Office, rendered June 30,1943,
which affirmed the decision of the local register of the district in hold-
ing null and void their lode mining locations-, namely, Nos. 1, 3, 4, ,
7, 8, 9, 10, involved in contest No. 1376, and No. 6, the L. G. Dawson,
Nos. 11, 12, 13,14, 15, 16 and 17, involved in contest No. 1377. The
locations, made either on April 1, 1940, or on later dates, were on
account of allegedly valuable deposits of pumice 'and embrace lands
within the Deschutes National Forest in Klamath County, Qregon.
Claim No. 11 is described in the location notice as a mineral-bearing
lode or vein and is in the form of a lode- claim of maximum dimen-
sidns, but in the responses to the charges it is claimed as' a mill site,

* The record title to these claims is in L. G. Dawson, except as to No.- 1
in which his wife is a joint locator. The register's decision was
'rendered upon the record made at hearings on protests filed by the
Forest Service. The claimants have filed 16 specifications of error in.
the form of contentions that-under the procedure followed at the
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hearings, which was allegedly in violation of the Rules of Practice,
they were deprived of their right to submit testimony; that certain
reservations or withdrawals mentioned by the Commissioner are not
legal obstacles to the location of the land under the mining law, and
tha't:there is no.conflict with the California-Oregon Military High-
way.. They also allege that the adverse decision was rendered upon
insufficient and immaterial evidence and upon evidence as to mining
and mineral subjects adduced from witnesses not qualified to testify
on such subjects. They ask for a new trial.

'_tfi Commissioner has set forth in considerable detail the history
6f.tJeproceedings in the case, the status of the land at the time of the
location of the claims, the nature and extent of prior use and im-
provement of the lands involved, and the substance of the testimony
as. to the mineral character of the land. It would serve no useful
purpose to restate facts that are matters of record, the accuracy of
which is not' disputed. Hence, consideration of the case will be con-v
fied to an inquiry as to whether or not the Commissioner's decision
was unwarranted by the record in this case.

The record shows clearly that the absence of any evidence on behalf
X efendant, L. G. Dawson, is due to his refusal to comply with
theRules of Practice or to his deliberate disregard of their require-
ments. When Dawsoni appeared at the first hearing of contest 1376,
on August 25,.1941, the regional law officer of the Forest Service
'advised him, in the presence of the United States Commissioner be-
fore whom the hearing was set, that he was required to deposit $25
to cover the cost of the testimony :he might offer and his cross-ex-
amination of the witnesses for. the Government. The Commissioner
also advised him that it was customary to require defendants to make
a deposit to cover the cost of their testimony. Dawson replied, in
substance, that he had had no previous notice of such demand; that he:
was not then in a position to comply and that he would have another
hearing and bring all the Government's witnesses there. again. He

'remained'at this hearing as an auditor while the further proceedings
were conducted without the presence of the-Commissioner, who vol-
untarily absented himself, but because of his failure to make a deposit
for costs he was not permitted to participate in the-proceedings or to
file any papers in the record even though he offered to do so.

The Rules of Practice provide that except in the case of a con-
testant claiming a preference right, each party must7pay the cost
of the direct examination of his own 'witnesses and the cross-examina-
tion on his behalf of other witnesses, together with the costs of 'noting
any objections and exceptions made in his behalf (43 CFR 221.53).:
This rule applies when 'a hearing is held before another 'officer than
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the register (par. 288, Cire. 616, 43 CFR 216.27). Registers are re-
quired to collect the estimated cost of reducing all testimony to writ-
ing from the contesting parties on the date of the hearing before it is
held, or the party liable may be required by the register to give.
security for such costs (43 CFR 216.18, 221.57).

Since it is an invariable rule in proceedings by the Government
that each party is liable for the cost of the record he makes, the de-
fendant must be presumed to have knowledge of this rule so that
ignorance or want of previous notice constitutes no defense for non-
compliance therewith. Dawson, having failed to comply with the
demand for the deposit for costs, was according to established prac-
tice,2 not entitled to participate in the hearing, or even to introduce
into the record any papers which would require notation and thus-
contribute to the cost of the hearing.

The record shows that the register considered the proceedings ir-
regular and that it transmitted the record to the Commissioner with-
out rendering a decision. By decision of January 15, 1942, the
Commissioner sustained the demand on defendant for a deposit to
secure costs and remanded the case for further hearing, holding that
the testimony on the charge of lack of discovery, which the representa-
tive of the Forest Service sought to inject into the proceedings on
the date of hearing, could not be considered; that certain charges
should be eliminated and that the charge of no discovery should be
added.

On July 17, 1942, the Forest Service filed; another protest against
other claims of Dawson (Contest 1377). In their answers denying
the charges, the defendants insisted that a hearing, if necessary, be
held at Chemult, Oregon, where they resided, because all the physical
evidence was there. Dawson further asserted that a hearing was
''superfluous.''

The regional attorney for the Forest Service objected-to the setting
of the hearing at Chemult. After consultation with the District
Assistant of the Solicitor of the Department of Agriculture and in
accordance with the applicable provision of the joint regulations
prescribed by the Secretary of the Interior and the Secretary of
Agriculture (Circ. 435, par. 4, 43 CFR 205.4), the register set the
hearing of the two protests, which were consolidated on motion of.

1 The Rules of Practice were filed with the Division of the Federal Register, embodied
in the Code of Federal Regulations, and published in accordance with the Federal Reg-
ister Act (49 Stat. 500, 502, 44 U. . C. sec. 307). As to persons affected-by these rules
this constitutes notice.

5ffopkins v. Herrmann, 6 L. D.- 599; Pike-v. Thomas, L. D. 493; Johnson v. Jackson,
14 L. D. 91. :
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the Forest Service, before a United States Commissioner at Klamath
Falls, Oregon, on September 20, 1942, and set the date of final hearing
before the Commissioner on October 30, 1942. Due and .proper notice
of the hearings was served on the defendants on August 31, 1942.

On the date set for the hearing'before the United States Commis-
sioner, there was no appearance of the defendants or of anyone in
their behalf. Dawson sent a telegram that morning to the ComMis7
sioner saying that his wife (the. codefendant) had been called to San
Francisco on account of sickness in the family and that a hearing
would be superfluous. At the hearing the Government offered testi-
mony in support of its charges. The defendant gave no notice to the
plaintiff or the local land office of any intention to submit testimony
at the final hearing.

On October 26, 1942, the register received a letter from L. G. Daw-
son, saying:

I am leaving in the ex [sic] few days for point of debarkation some where
and will be gone during the duration and if and when I get back further
hearings can be held but will have to be postponed until such time, in the
mean time no damage is being done and no one is getting hurt there is a mora-
torium on mining assessment, just as well have one on contest.,

The register in his decision held that the reasons for defendants'
failure to appear at the hearings were insufficient. Subsequently,
Dawson offered to submit proof that he was engaged in work of na-
tional defense on the date of final hearing.

The specific complaints as to the procedure in the appeal are that
the first hearing was presided over by the attorney for the Forest
Service and not by the Commissioner; that the defendants were de-
prived of substantial rights by the register's refusal to set the hearing
at Chemult where it was within the power and means of the defend-
ants to produce their evidence; that the defendants were held strictly
to compliance with the Rules of Practice, while plaintiff was per-
mitted to ignore them; 'that defendants have been denied the right to
present their evidence fully and adequately.

So far as it appears from the record, the United States Commis-
sioner was present when any rulings were made in which defendant
was concerned.3 The absence of the Commissioner during the taking
of the testimony affords no basis for questioning the verity or cor-
rectness of the record which was transcribed and certified, as re-
quired, by the reporter. Defendant was precluded from participating
therein by his failure to comply with the rules. The Govermuent
was in no way responsible for -the e parte nature of the proceeding.

a See Empire Trails Inc. v. United States, 53 Y. Supp. 373 (D. C. 1942).
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It has been held that, the. mere fact that the local officers were not
present while the witnesses were testifying in a hearing before them
does not affect the regularity of the proceedings. Deihil v. Clack,
27 L. D. 425. But if there was any irregularity committed at the
first hearing which was prejudicial to the defendant, it was corrected
by ordering a new hearing which gave the defendants another op-
portunity to make full defense.

The regulation above cited (43 CFR 205.4) conferred authority
on the register to fix the time and place of hearing, an authority with
which he is vested with respect to contests generally, and the Depart-
ment will not ordinarily interfere with his exercise thereof unless he
exceeds his authority. endenhall v. Cagle, 28 L. D. 50. The hearing
was set where witnesses living in the vicinity of the lands in con-
troversy could have been compelled to attend by subpoena.

In determining the place for a hearing, many factors must be con-
sidered beside the personal convenience of one of the parties. The
claims involved in this appeal are widely scattered over the county
and as groups are many miles apart. There is, therefore, no force in
*the contention that the hearing should have been held in greater
proximity to the claims. There is not sufficient reason for holding
that the register abused his discretion in fixing the place of hearing
at Klamath Falls.

Dawson's wire to the United States Commissioner on the day of
hearing was tantamount to a peremptory demand for an indefinite -*

continuance of the case. -A request for such continuance should have
been addressed to the register, since the officer before whom the testi-
mony is to be taken has no power to continue the case beyond the
date set for final hearing. ricksen v. Way, 2 L. D. 233. The reg-
ister was fully justified in holding, when the matter came before
him for consideration, that the reason given by Dawson for his
nonappearance was insufficient. Motions for continuance are ad-
dressed to the sound discretion of the local officers and not subject
to review except for an abuse of discretion. Dayton v. Dayton, 6
L. D. 164, 165; United States v. Conners, 5 L. D. 647; Chinn v. Cage,
10 L. D. 480. While it has been held 'that the personal attendance
of a contestant at a hearing is presumptively essential to the proper
presentation of his case, yet it is a matter within the discretion of
the register to' judge the ability of the party to attend under the
circumstances. Fuller v. eyer, 56 I. D. 249. Without some con-
vincing showing of supporting facts that the failure of L. G. Daw-'
son to attend the hearing was unavoidable by reason of the absence
of his wife from home, the register had little basis for assuming that
it was, particularly. as Dawson had expressed the opinion that the
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hearing was unnecessary and superfluous. It was not for the defend-
ant to decide as to the necessity for his appearance in order to protect
his claims, but having erroneously undertaken to do so he must bear
the consequences of his default.

Absence of a defendant due to illness in his family has in some
cases been considered by the courts as a sufficient ground for con--
tinuance, but not without satisfactory proof of the fact that such ill-
ness was the cause of absence, and a showing that the presence of the
defendant was necessary to make a proper defense. See Fisse v.
Katzentine, 93 Ind. 490, Annotations, 42 L. R. A. (n. s.) 668. The
mere allegation that Mrs. Dawson, a colocator of one claim, was
called away from her home due to sickness in the family did not
afford a sufficient reason for a continuance on her behalf.

The fact, if true, that Dawson and his wife were employed in work
connected with national defense at the date of final hearing consti-
tutes no ground for continuance under the circumstances. There is
nothing to show that Dawson intended or was prepared to offer
testimony on that date. He gave no notice of such intention nor
asked for an order to permit him to present such testimony. When
testimony is authorized to be taken elsewhere than at the local office,
neither party should be permitted on the day of hearing to submit
further testimony without due notice to the other, and, appropriate
order therefor by the local land office. Dah st v. Cotter, 34 L. D.
396; MvEuen v. Quiroz, 50 L. D. 167, 171.

No instance is specified in support of the charge that the plaintiff
was permitted to ignore thepRules of Practice and none is perceived.

Turning now to the question whether certain of the claims were
invalid in whole or part for the reason they were made upon lands
not subject to appropriation under the mining laws, it should be
observed that:

(1) The early withdrawals for the Oregon and California Mili-
tary Road under the grant of July 2, 1864 (13 Stat. 355), have no
pertinent bearing on the case. The records of the General Land
Office show that in so far as these withdrawals affected Sec. 17, T.
27 S., R. 8 E.; Sec. 11, T. 24 S., R. 6 E., which appear to be the
only sections included in the claims asserted, the land was either
patented or certified to the transferee of the grantee, and title re-
gained by the United States under forest lieu or exchange selection
before the claims were located. Thus the land became a part of
a national forest, or the grantee lost its rights thereto by reason of
the fact that it failed to list them before the grant was fully adjusted
and closed after it had been fully satisfied by patent or certification
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(Information 'Bulletin 1939, No. ,5, Transportation-Information
Concerning Land Grants).

(2) The defendants- deny that there is conflict between the claims
and prior established public highways or railroad rights-of-way.
As to the grant to the Southern Pacific Railroad Company within
the exterior boundaries of claim 14, the locator appears to have
excepted the land of the company from its location of that claim.
The conflict-between the mining claims and rights-of-way for public
roads and other railroad rights-of-way is not clearly established,

* but it is of little importance as the mineral claimant's location under
settled rules would be subject to: the right-of-way if an easement
(Grand Canyon Ry. Co. v. Cameron, 35 L. D. 495; Lindley on Mines
(3d ed.) sec. 530) or' if the right-of-way is deemed a fee,- it would
be excluded from any patent to the claim. United States v. Bulling-
ton, 51 L. D. 604, 606; A. Otis Birch, et al., 53 I. D. 340.

(3) The contention that there is no possibility of the development
of Power on -claims 14 or 15 or other claims may be dismissed with
the observation that: the possibility of development of power was
not assigned as a ground of invalidity of the claims.
- (4) The evidence shows that claims'12, 13 and 17 border on and
are within one-quarter mile of Odell Lake and in T. 23 S., R. 6 E. All
tracts within one-quarter mile of Odell Lake were withdrawn by
Executive order of March 28, 1924, for a reservoir site under
authority of the act of June 25, 1910 (36 Stat. 847, 43 U. S. C. sec.
141), as amended by the act of August 24, 1912 (37 Stat. 497, 43

- U. S. C. sec. 142), -Which provides that the lands withdrawn there-
under shall at all times be subject to exploration, discovery, occupa-

*tion and purchase under the mining laws so far as they apply to
metalliferous minerals. The said township was theretofore with-

' drawn on April 26, 1909, under the first form of the Reclamation Act
of June 17, 1902 (32 Stat. 388, sec. 3, 43- U. S. C. sec. 416). These
withdrawals continue in force. Withdrawals under the first form of
land which' in the judgment of the Secretary is required for irriga-
tion' works, preclude location under the mining laws on lands within
the' designated limits of such withdrawals. James C. Reed; et al.,
50 L. D. 687; Instructions, 32 L. D. 387, 47 L. D. 624; loney v. Scott,
112 Pac. 12. The evidence in the case shows that pumice is a
nonmetalliferous mineral., Hence, both of these withdrawals were
effective to bar mining locations attempted to be made within their
limits by-Dawson. It makes no difference whether the lands have
been devoted to or are adapted for, the use for which they were
withdrawn, or that Dawson may be seeking their restoration for
that reason. A mining location to be effectual must be good at the
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time it is made and when things are done which the law does not
allow to be done, they are as if they had never been done. Belk
v. Meagher, 104 U. S. 279, 284, 285; Kendall v. San Jua4 Mining Co.,
144 U. S. 658, 663. The claims 12, 13, and 17 are, therefore,
absolutely void.

Likewise claims Dawson Nos. 15 and 16 in Sec. 11, T. 24 ., 'R.
6 E., to the extent of their conflict with the said withdrawal of
March 28, 1924, are void for the same reason.

There is nothing in the evidence to show that the defendants made
a valid discovery of. mineral. The evidence shows that the mineral
substance disclosed on the claims is pumicite, which has no market
value, except on claim No.., 6 where there is a shallow - deposit of
sand above the pumicite; that the pumicite is a nonmetalliferous
superficial deposit which covers a vast area of the' surrounding
country, having a depth of seven feet or less on these claims, and
which because of the enormous: quantity existing and its wide
distribution, has no commercial value; that while there is an occur-
rence of lump pumice stone in the locality which is being mined and
sold, the pumice on the claims is of the nature of a volcanic ash
and has no peculiar properties that render it valuable. I response
to specific objections, on the ground of incompetence, to the drawing
of conclusions from certain testimony, the character and value of
the deposit was shown by the evidence of a mining engineer. His
testimony shows prima facie that the deposits claimed as a basis
for the locations are without prospective or present commercial
value; that it is unnecessary to show any special qualifications or
learning in mineral subjects to enable witnesses to testify to the type.
of rock common in the locality and on the claims, and of its lateral;
and vertical extent; and- that the fact that certain pits had been
dug, on claim No. 1 and pumicite removed therefrom and disposed
of, presumably by defendants, did not prima facie show that the
pumicite was valuable. From the detailed tests of the volume of
sand on claim No. 6 made by the Forest Service no inference would
be' warranted that the claim was valuable for deposits of sand.
Factual assertions by defendants appearing in their answers and
various cnmunications in contradiction of the evidence, not in the
form of :testimony, will not be considered.,

The testimony'shows that notwithstanding the wide extent of the
deposit, defendant Dawson located a great'n number of these claims
on land. embraced in prior special-use permits, on which the per-
mittees had erected valuable summer homes or commercial estab- I
lishments in the town of Crescent Lake, and on the shores of Odell
Lake and elsewhere, and in some instances where costs of removing
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the overburden or stands of timber would not have justified extrac-
tion even if the mineral deposit had some value. He made contracts
to sell portions of the ground; interfered with the legitimate use
of permittees of the land within their permits; cut timber to make
roads and sold some of it for firewood, relying upon an alleged
possessory right asserted under the mining law.' These acts, without
a clear demonstration that the locations were based upon the dis-
covery of valuable deposits of mineral, might well be considered a
purpresture and public nuisance. They fully justified the Forest
Service in instituting proceedings to test the validity of the claims.

In determining whether land is valuable for mineral it must be
shown that the land is more valuable for the purpose of removing
and marketing the substance than for any other purpose; that the
removal and marketing will probably yield a profit; or that such
substance exists in the land in such quantity as to justify a prudent
man in expending labor and capital in the effort to obtain it. Lay-
man et al. v. Ellis, 52 L. D. 714, 720; Pacific Coast Marble Co. v.
Northern Pacific R. B. Co. et a., 25 L. D. 233; Lindley on Mines,
sec. 98; United States v. D. L. Underwood (unreported), decided by
the Department on August 11, 1939, and as Ices v. Underwood, by
the United States Court of Appeals for the District of Columbia
on March 20, 1944. For other cases see 30 U. S. C. A. sec. 21, notes 41,
42. And where mining, claims are located on lands in a national
forest and embrace desirable recreational areas the showing of
mineral values should be clear and unequivocal. United States v.
Langmade and Mistler, 52 L. D.' 700; United States v. Anna W.
Strumquist (A. 17380), 1933, unreported; United States v. William
S. Nestell et al. (A. 20513), 1937, unreported. See also United States
v. LIavenson, 206 Fed. 755; United States v. Lillibridge, 4 F. Supp.
204. Irrespective of other grounds of invalidity, it clearly appears
that the locations in question are void for lack of a discovery of
a valuable mineral deposit.

As to any alleged use and occupation of claim No.:11 as a mill
site for mining and milling purposes. in connection with the alleged
lode claims, it suffices to say that under sec. 2337, Rev. Stat. (30
U. S. C. sec. 42), two classes of mill sites may be located: (1) under
the first clause, such as are used and occupied by the proprietor of
a vein or lode for mining and milling purposes; and (2) under the
second clause, such as have thereon quartz mills or reduction works,
the ownership of which is disconnected with the lode or vein.
Eclipse Mill Site, 22 L. D. 496; Lindley on Mines (3d ed.) sec. 520.

'There is no evidence that there is a quartz -mill or reduction works
on the claim, and as herein held the defendants have no valid lode
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claims to which the mill site could be appurtenant. Under the first
clause, there can be no mill site unless there is a lode or vein to
which it may attach. Rico Town-Site, 1 L. D. 556, 557; Hecla Con-
solidated Mining Co., 12 L. D. 75, 77. The mill site has, therefore,'
no validity.

For the reasons above stated, the decision of the Commissioner is

Affirmed.

DISTRIBUTION OF INDIVIDUALIZED TRIBAL FUNDS CREDITED
TO THE ESTATES OF DECEASED PUYALLUP INDIAN ENROLLEES
UNDER SPECIAL LEGISLATION:

Opinion, May 2, 1944

TRIBAL FNDS-PER CAPITA PAYMEN{TS-DESCENT AND DiSTRIBUTION-WmLS-
HEIRS AND DEVISEES-STATUTORY CONSTRUCTION. ,

The Puyallup tribal fund resulting from the sale of the Tacoma Hospital
site was individualized by the act of December 5, 1942 (56 Stat. 1040),
which directed that per capita distribution be made to those; members
of the tribe, or their heirs, whose names appeared on a previously pre-
pared membership roll. In view of the tribal character of the fund no
member enjoyed vested rights therein until individualization occurred,
and only those persons who meet tne requirements of the 1942 act would

- be entitled to participate in the per capita distribution. Since no enrollee
who died prior to enactment of the 1942 act had a vested right in the
tribal property which was subject to testamentary disposition at the time,
of his death, the per capita share credited to the estate of a deceased:
enrollee may not be paid to the legatees named in his will but must be
distributed to his heirs at law as if he had died intestate.

HARPER, Solicitor:

In an informal memorandum dated September 16, 1943, your Office
[Office of Indian Affairs] requested an interpretation of section 2
of the act of December 5, 1942,1 which provides for the distribution
of the proceeds of sale of the Puyallup- tribal property commonly.
known as the Tacoma Hospital site.

The specific question presented is whether the funds credited to
deceased Puyallup enrollees under the act must be paid to their heirs
or whether they may be distributed to the legatees named in their
wills. The Superintendent of the Tulalip Agency, in a letter dated
September 13, 1943, reported that he is withholding distribution in
two cases awaiting instructions. In one other case he has distributed
the funds to the legatee named in the will.

56 Stat. 1046.
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Bythe act of August 11, 1939,2 Congress authorized the Secretary
of the Interior to acquire from the Puyallup Tribe of Indians, for
Indian sanatorium purposes, the tribal property which is the site of
the Tacoma Indian Hospital. Section 2 of the act authorized the
appropriation of funds to complete the purchase and provided for the
distribution of the proceeds of sale in equal shares to the members of
the Tribe as determined by its constitution and bylaws approved May
13, 1936. Opposition of the majority of the tribal membership to
distribution of the fund under the method provided-by the 1939 act
resulted in enactment of the act of December 5, 1942, sIpra, section 2
of which reads:

That when the corrections authorized in Section 1 hereof shall have been
made, the sum of $225,525, authorized to be appropriated by the Act of August
11, 1939 (53 Stat. 1405), for the acquisition of complete title to the Puyallup
Indian Tribal School property at Tacoma, Washington, for Indian sanatorium
purposes, shall be distributed by the Secretary of the Interior, under such'
rules and regulations as he may prescribe, to those persons, or their heirs,,
whose names appear on the said roll approved on May 12, 1930, as herein
modified, and section 2 of saids Act of August 11, 1939, is hereby amended
accordingly.

On February 1, 1943, the Department authorized the Superin-
tendent--

* * *00 to distribute to members of the Puyallup Tribe of Indians whose
names appear on the final roll approved May 12, 1930, and modified by the-
aforementioned act, share and share alike, the sum of $228,525, representing
proceeds from the sale of the Puyallup Tribal School property at Tacoma,
Washington. * * * Payment shall be made to adults direct from the roll,
and shares of minors may in your. discretion be:paid either to parents or
guardians, or they may be deposited as individual Indian money. Shares of
deceased enrollees shalL be credited to heirs, if determined, and if not' deter-
mined, shall be credited to the estate pending formal determination of heirs;
Since the per capita share will be more than $250, you are not authorized
to determine heirs, but should report such cases for hearings by the* Examiner
of Inheritance.

It is my opinion that under the legislation and departmental au-
thority quoted above the share in the per capita payment due to an-
enrollee who died prior to enactment of the act of December 5, 1942, 
supra, must be paid to the heirs of such enrollee. It is also my opinion
that no such deceased. enrollee had a vested right to any part of the
proceeds of sale of the hospital property which le could dispose ofX
-by will, and no legatee is entitled to share, as legatee of such enrollee,X
in this per capita payment.

2 53 Stat. 1405-1406.
692959-4848-
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The right to participate in tribal property is generally recognized
as an incident of tribal memberships This right, however, is of such
nature that it is not descendible,4 nor is it transferable by operation
of law or voluntary alienation unless inade so by act of Congress or
applicable tribal law and customs As to the nature of tribal property
and the rights of individual members therein, it was declared, in the
case of Sizemore -v. Brady5 that-

;* * * the Creek lands and funds belonged to the tribe as a community, and
not to the members severally or as tenants in common. The right of each
individual to participate in the enjoyment of such property depended upon
tribal membership, and when that was terminated by death or otherwise the
right was at an end. It was neither, alienable nor descendible.

The foregoing principles apply with full force to the Puyallup
tribal property now under consideration. There is abumdant evi-
dence that the hospital property belonged to the Puyallup: Tribe as
a community, and as against such Tribe the individual members en-
oyed no vested rights. From the year 1929 until the time of its

acquisition the United States leased this property from the Tribe,
distributing the-annual rental to the members as a per capita pay-
ment of tribal funds. The legislation providing for the acquisitions
of the hospital site and the distribution of the proceeds of sale treats
it as tribal property and offers no basis for the application of a set
of rules contrary to those cited above for determining the property
rights of members. The situation here presented is to be distinguished
from that obtaining in the case decided by the Solicitor on November
22, 1921,7 involving the devise of an "expectancy" which consisted
of the right to share in the final division of the remaining unallotted
lands of the Crow Reservation.. In that case -it was held that under
the special legislation. providing for the allotment of the remaining
reservation lands the right to receive an allotment was a descendible
one subject to the testamentary disposition of the Indian. The opin-
ion says, in part:

* * * In other words, the right so to share is a descendible one which,
in case of death intestate, inures to the benefit of the heirs. * * * If the
expectancy consists of a mere "float" which ceases at death, then there is
nothing fora testator to convey by will. If the right, however, is a descendible

Cohen, andbook of FederalIndian. Law, Ch. 9, see. 3; LaRoque v. United States,
239 U. S. 62.

4 Sizentore v. Brady, 235 U.; S. 441; ritts v. Fisher, 224 U.; . 640; Woodbury v.
United States, 170 Fed. 302; Sloan v. United States, 118 Fed. 283, alp. dism. 193 U. S.
614.

mE.g., acts of June 28, 1906 (34 Stat. 539), and April- 18, 1912 (37 Stat. 86), relating
to pro rata shares in the Osage mineral estate. See also Op. of Solicitor, November 22,
1921 (48 L. D. 479).

6 235 U. S. 441.
"48 L. D. 479,
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one- which in case of intestacy inures to the benefit of his heirs, the rule is
now otherwise. * * Big Lark, being entitled to an additional allotment
on the Crow Reservation, and those lands, in effect, being held in trust by the
United States for her benefit, I am of the opinion that * * * she had the
power to dispose of such additional allotment by will.

This opinion recognizes clearly the principle that',a member of an
Indian tribe has no vested, enforceable right, as against the tribe, to
'any common property of the tribe in the absence of legislative act or
applicable Indian law or custom creating such a right. -

* In the individualization of tribal property and creation of vested
property rights in the members, Congress exercises a plenary power
conferred upon it by te :onstitution of the United States. This
authority, subject to certain limitations not pertinent here,8 includes
not only the power to prescribe the time and mode of distribution
but also the power to designate the ultimat& recipients of the prop-
erty.9 In the case of tribalfTunds, individualization usually occurs
when payment is made or when the share of the individual is credited
'to him,10 but in-any given case reference must be had to the Con-
gressional act itself to ascertain the plan of distribution.

In the instance at hand Congress directed that payment be made to
those Puyallup Indians whose names appear on the approved roll of
1930 or teilr heirs. The word "heirs"'has been given various defini-
tions, depending on the circumstances surrounding its use. In a broad
or loose sense it may refer to the persons succeeding to the property
of a decedent,. either by inheritance, or by purchase under a will.
The most common examples of loose construction are found in the
interpretation of- wills and deeds where the courts often give the
word "heirs'?its broader meaning in order to effect the intention of the
testator or grantor as to the disposition of vested property. 1 In these
examples of loose construction there is an implicit recognition of the
right of a person to make a lawful disposition of his own property
The word "heirs" also has a technical, meaning, however, in which it
refers to those persons on whom the laws of succession cast the prop-
erty of an intestate.' 2 It is in the field of statutory construction that
the word is usually given its more technical meaning, with the result
that beneficiaries under a will are not included within the term un-

Cohen, Handbook of Federal Indian Law, Ch. 5,- sec. 5A, discussing Chippewa Indians
v. United states, 301 U. . 358, aff'g 80 Ct. Cl. 410.

Cohen, Handbook of Federal Indian Law, Ch. 9, see. 6, and cases cited..
0 Op. Sol, I. D., M. 8370, August 15, 1922; 33 Op. Atty. Gen. 60, November 4, 1921.

"'See In re Beck's Estate, 225 Pa. 578, 74 Atl. 607; Words and Phrases, vol.. 19,
p. 297.

see Words and Phrases, vol. 19, p. 200 et aseq.; and ays v. Wyatt, 19 Idaho 544.
115 Pac. 13, 34 I. R. A. (n.s ) 397.
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less the context of the statute clearly, shows an intention to inlude
them.13

It is my opinion -that the nature and purpose of the act of December
5, 1942, sprm, indicate that'the word "heirs" should be strictly con-
strued so as to. exclude the legatees of deceased enrollees. By indi-
vidualizing the tribal property the statute created vested rights where
none existed before. It is therefore prospective in nature and nega-
tives thee idea that the individual enrollees enjoyed vested property
rights prior to the date of its enactment. If it had been intended
that 'the, date of attachment of individual rights be retroactive in
order to bring the share of a deceased enrollee within the scope of his
will it is reasonable to believe that some language appropriate to
that end would have been used.14 Without allowing the Secretary
any latitude in fixing the class of ultimate recipients and without the -
use of qualifying language the statute directs- the Secretary to pay
the share of a deceased enrollee to his heirs. This is a mandatory
direction to pay, to a class.15 For the reasons stated, I feel that a
legatee of a deceased enrollee cannot be considered an "heir" within
the meaning of the term as used in this act.

There are, other persuasive reasons aside from those already men-
tioned for excluding legatees of deceased enrollees from sharing in
the Puyallup per capita payment. Due to the very nature of a will
or testament it is well settled that a testator cannot make testamentary
disposition of property rights or interests unless they belong to him
or he has a legal pow&er of disposition at the time of his death.'6

Standing as a corollary to that principle is the rule that a beneficiary
under a will is a gratuitous taker and acquires no, greater right, as
against third persons, than his testator had.'7 Applying those prin-

13.g., acts of May 27, 1908 (35 Stat. 312), and January 27, 1933 (47 Stat. 777),
which require court approval of the conveyances of full-blood heirs, construed as inap-
'plicable to devisees in MoKinney v. Bluford, 197 Phc. 430; Burgess v. Nail, 103 F. (2d)
37, 42 ; Grisso v. United States, 138 F. (2d) 996; MHurray v. Ned, 135 . (2d) 407,
cert. denied November 8, 1943, -88 L. ed. Adv. 49. For other, examples of strict con-
struction of the word "heirs" see Higginbothoes v. Higginbothoma, 177 Ky. 271, 197 S. W.
627, L. B.. A. 1918A 1105; and Newton v. Newton, 77 Tex. 508, 14 S. W. 157.

iFor a parallel see Efall et al. v. Russell, et al., 101 U. S. 503, 25.L. ed. 829, holding
that. a devisee is not: an "heir" as used in the statute which authorized issuance of a
patent to the heirs of a homesteader who died before acquiring vested rights. See also
16 Am. Jur., sees. 158 et seq.

15 Crawford, Statutory Construction, secs.- 264 et seq., stating that a statute which
creates a new right, privilege or immunity, and regulates the manner of its exercise,
should be strictly construed and treated as mandatory; and citing Wheton v. Peters,
8 Pet. (U. S.) 591.

'6 See Page on Wilts, vol. 1, sec. 197, citing White v. Chellew, 108 Wash. 526, 185
Pac. 619; Stewart' v. Todd, 190 Ia. 283, 20 A. L. R. 1272; 173 N. W. 619, 180 N. W.
146; Snyder v. Snider, 202 Ky. 321, 259 S. W. 700; McLaughlin v. McGee, 131 Md. 156,
101 Atl. 682; lark v. Clark, 319 Mo. 591, 4 S. W. (2d) 807; In re Curtis' Estate, 109
Vt. 44, 192'Atl. 13.

As Page on Wilts, vol. 1, sec. 197.
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ciples to the present case it is evident that a legatee of a deceased
enrollee takes nothing. His testator had no property right subject
to testamentary disposition. The will is; the only source of title the
legatee has and the property; in question is outside the scope of that
instrument. In this connection, the legatee is in a position somewhat
similar to that of a legatee seeking to recover under a State statute
for the'wrongful death of his testator. In each case the property
right is a creature of statute, collectible only in accordance with the

-terms of the statute, and not subject to testamentary disposition by
'the decedent unless expressly made so by the statute. 8 As I have
indicated above, a legatee of a deceased Puyallup entollee does not
meet the requirements of the act of December 5, 1942, supra. :

1n authorizing the- per capita payment the Secretary prescribed
that where the heirs of. a deceased enrollee had already been deter-
mined by the Department such determination should be adopted for
use in distributing the share of the enrollee. As to those enrollees
whose heirs had not been previously determined by the Department
'it was prescribed that their shares should be placed to the credit of
their estates to await action by the Examiner of Inheritance. The fact
that the enrollee died prior to individualization of the tribal property
and left no title inuring to his heirs at the date of his death offers
no obstacle to the authority of Congress to direct its distribution to
his heirs.'9

In his letter 'of September 13, 1943, the Superintendent of the
Tulalip Agency reported that he had already distributed the share
of Silas Cross a deceased Puyallup enrollee, who died testate on June
25, 1936, to the executrix named in his will. This will was approved
by the Department on March 26, 1938 (Indian Office file 7310-38).
The letter from your' Office transmitting the will for consideration
recommended that the instrument be approved and that authority be
granted for payment to the executrix of funds then held to the credit
of the estate and "such other Tribal payments as may accrue to said
estate." It is believed that the action taken by the Department in
that case was without authority insofar as it might be construed to
predetermine the disposition of nonexistent property, and it is sug-
gested that recommendations be submitted for clarification of the
decision. As to the distribution already made of the share of Silas
Cross 'in the per capita payment authorized on February , 1943, it
appears that such distribution was not in accord with the views I

Is In re Lister's Estate, 22 Ariz. 185, 195 Pac. 1113; Sturges v. Sturges, 126 Ky. 80,
12 L. . A. (n.es.) 014, 102 S. . 884.

Shulthis v. McDougal, 170 Fed. 529, app. diem. 225 U. S. 561.

.0Q.
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have expressed above. The record shows that Silas Cross was sur-
vived by his wife, whom he named as sole beneficiary in his will, and
seven children.. It may be that the funds paid to the widow were used
for the benefit of herself and the children but there is no information
before me at the present time on this phase of the matter.

I am returning the case of Louise Douette, a deceased Puyallup
enrollee, for action in accordance with the conclusions reached in this
memorandum.

FINE SHEEP COMPANY
Decided May 10, 1944

PuBLIC LANDS-GRAZING-BASE PROPERTY-PARALLEL LANDS.

The, term "parallel lands," as applied to certain privately controlled lands
in grazing districts, must be considered as embracing those lands that are
generally of the same character and type: as the surrounding Federal
range, that is, they are uncultivated and produce the same general types
of forage and are physically similar to the surrounding Federal range.
In those- districts where it has been determined that the Federal range
can be used only during a part or certain parts of the year, such lands
are not dependent by use.

PUTBLIc LANDS-GRAZING-BASE PROPERTY-YEA-ROUND OPERATION.

The express requirement in section 1, paragraph (a) of the Federal Range
Code of 1942 that there be "possession of sufficient land or water to insure
a year-round operation * * i" is clearly complemented by the definition
of "land dependent by use," which is defined in section 2, paragraph (g),
of the Code, in part as "forage land which is of such character that the
conduct of an economic livestock operation requires the use of the Federal
range in connection with t."

PuBLic LANDS-GRAZING-BASE PROPERTY-LAND OR WATER BASE.

The discretion to be exetcised by the Grazing Service in the determination
of whether land or water shall constitute base property in a given district
is one which will be disturbed only upon a showing that it was arrived
at capriciously, arbitrarily, or without adequate knowledge of the existing
conditions.

PUBLIC LANDS-GRAZING-CARYING CAPACITY. -

The carrying capacity of lands can be determined only by an examination
of the lands, and the Department necessarily will accept the findings of
the Grazing Service in cases where unfairness or discrimination is not
charged, and no effort is made by the appellants to state in what instances
the determinations are incorrect or what, in their estimation, such deter-
minations should have been.

PUBLIC LANDS-GRAZING-PERAMITS FOR CONSTRUCTION OF IMPROvEMENTS.

The issuance of a permit for the- construction of improvements on Federal
range under section 4 of the Taylor Grazing Act does not in itself con-:
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stitute the grant of a rightto use the Federal range that is within the
fence constructed under such permit.

PuBLic LANDs-GRAzIN-HEARINGs ON APPEAL-PROCEDURE.

The requirement of section 9(1) of the Code that a copy' of an appeal- and
brief in support thereof must be served on each:party of record, applies
only to parties who are adversaries such as appellants: and interveners,
and neither requires the service of appeals oi the advisory board, or the
district or rgional graziers, nor contemplates the filing of a reply brief,

*: -; by the latter.

CHAPMAN, Assistant Secretary:

The Fine Sheep Company has appealed from a decision of an exam-
iner of the Grazing Service which modified te decision of the dis-
trict grazier on its application for a 1943 grazing license in Oregon,
Grazing District No. 6 Baker).

On December 14, 1942, the company, through its President, John
Stringer, filed an application for a license to graze 400 head of cattle

-from April 1 to May 31' 1943, upon an individual allotment which
has been fenced by the ompany under a permit issued pursuant to
section 4 of the Taylor Grazing Act of June 28, 1934 (48 Stat. 1269,
43 U. S. C. sec. 315c), and to graze 200 head of cattle in common
with other licensees upon Federal range located "south of Durbin
Creek." It appears that the fenced allotment includes a considerable
area of privately oned lands that are owned or controlled by the
appellant or its President, Stringer, and approximately 591 acres of
Federal range. The appellant or its president also owns or controls
other lands totaling 686.56 acres that are outside of the fenced allot-
ment, and in the notice sent to the appellant regarding the action

* taken on its application, it was stated, in substance, that 'a license
to graze on Federal range, as requested in the application, would not
be granted but that the 591 acres of Federal range within the fenced
allotment would be exchanged for the use of the 686.56 acres of-range
land, which, the record shows, is unfenced and therefore cannot be
conveniently closed to the livestock of other licensees so as to be
subject to use only by the appellant's livestock. Subject to the ap-
pellant's agreement to this exchange of use, the district grazier ruled
that a license would be granted for the grazink of 400 head of cattle
on the fenced allotment during April and May 1943. In addition,

X the district grazier has offered an exchange-of-use license for 59 head
of cattle to be grazed during April and May 1943, such license being
offered in exchange for the grazing rights on the "Hickson tract,"
owned by the appellant but not suitable for use by it for the reason
that it lies within an allotment granted to one Kivett or her lessee.

* Also, the district grazier has offered the appellant what has been
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termed a "war emergency"license to graze 41 head of cattle during
the same two months. The appellant thus was offered a license for
500 head of cattle,- 400 to be grazed on the fenced allotment, and the
remaining 100 to be grazed on Federal range "south of Durbin Creek."
* 0 0;The appellant appealed from the district grazier's decision, and
the case was heard at Vale, Oregon, on February 25, 1943,: before an
examiner of the Grazing Service. On March 22, 1943, the examiner
rendered his decision, modifying the decision of the district grazier
by ruling that the exchange-of-use license for 59 head of cattle and
the "war emergency" license for 41 head of cattle should stand, but
that; the license to graze on the fenced allotment should be increased
to 500 head. In this connection, the examiner's decision reads in part
as follows:

The carrying capacity rating of all lands within the fenced pasture of the
appellant, north of Durbin creek and west of Burnt river has been estimated
by the range examiner to be 1026 animal-unit months, or sufficient forage
for the grazing of 513 cattle during the months of April and May. The
appellant has stated no:.reason why he should not graze 500 or 513 head of
cattle within this fenced pasture during the mofnths of April and May 1943,
rather than the 400 head of cattle referred to in the application filed December.
14, 1942. The carrying capacity of the Federal range within the fenced
pasture is 138 animal-unit months, according to the range examiner's report,
and this amount 'of forage upon the Federal range is available to the appellant

X irrespdctivek of the numbers of cattle grazed within this enclosure. It appears,
therefore,that a license or licenses to the appellant for'April and May 1943
on the basis, of; 500 head of cattle within'the private allotment and 100 head
of cattle outside the fenced pasture, fully provides for the numbers of livestock
and period of time requested in the application, and the appellant is not
justified-in his request, made at the time of the hearing, to graze 150 cattle
south of Durbin creek.

It is from these rulings that the present appeal has been taken. The
following are substantially the assiginnents of error:

(1) That the examiner erred in not directing the award of a license based
on the appellant's privately owned or controlled lands in Baker County,
Oregon, and elsewhere.

(2) That the appellant's watering facilities should be considered as base
property.

(3) That the determination of the carrying capacity of the range which
the appellant seeks to use was arbitrary and made without reference to the
amount of livestock that could be grazed without damage to the forage.

(4) This assignment is not altogether clear but, as interpreted by the Depart-
iment,,the appellant appears to be questioning the propriety of considering the
591 acres of Federal range within the fenced allotment as being subject to
use by the appellant in exchange for the use of the. appellant's lands outside
the enclosure. Apparently the appellant contends that, upon receiving a,
section 4 permit to fence the enclosure, it became vested with a right to use
the Federal range within the enclosure, regardless of whether or not it owned
or controlled base property for the support of a license.
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In order to treat fully the first assignment of error, it is necessary
to set out certain facts concerning the action taken generally on
the hppellant's. and other applications in the district. According
to the testimony of.the district grazier (Tr. 4) only lands that are
"improved, cultivated, cropped lands supporting the growth of hay
and grain, [and] irrigated pastures or native range lands which
are used by the licensees or permittees at a period of the year when
not using the Federal range" are considered as base properties for
licenses within the district, which is taken to mean that lands which',
are similar in character to the Federal range are not acceptable as
base roperty. The;- lands of the appellant are of the latter type,
i.e., range' lands6which; although producing forage for livestock,
do not differ substantially from the surrounding Federal range, and;
thus are subject to use at the same time as the 'Federal range. I 1
other words, the appellant's lands are what have come to be referred
to in the parlance of the Grazing Service as "parallel lands."

While the term "parallel lands" has acquired extended usage the
necessity for its definition has not heretofore been presented to the
Department. The district grazier stated at the hearing (Tr. 4)
that "purely range land, which is used only at: the time of year
when Federal range is used, is not classified as base property but
is considered as parallel use land?" This statement, while indicative
of the type of land involvd, is not sufficiently comprehensive to
afford guidance as a general definition. It is true that. "parallel"
lands. are of the same type as the surrounding Federal range, and
that they thus are "range lands" in'character. However, the fact
that the lands actually are used only at the same time as the Federal
range is not controlling, since it is conceivable that any land which
produces forage an be used at the same: time as the surrounding
Federal range, although in practice it may not be customary to do so. I

Neither is the fact that, during the priority period, the lands
were used .at the same time as the Federal range entirely determinae
tive of the question whether such lands are "parallel." The district
grazier indicated in his testimony (Tr. 7) that, in some instances
wherein lands of the same type as the surrounding Federal range
have been used during the part or parts of the year when livestock
are not permitted on the Federal range (that is, the "off" period),
they could be considered as base property. This factor cannot; be
accepted as a controlling standard, .since there may be instances
wherein cultivated lands of a type which, 'other things being equal,
-would be considered as base property, have been used to some extent
at the same' time as the surrounding- Federal range. - .
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In the opinion of the Department, the term "parallel lands" must
be considered as embracing those lands that are generally of the'
same character and type as the surrounding Federal range. That
is, they are uncultivated and produce the same general types of
forage and are physically similar to the surrounding Federal range.
This is the only connotation of the term that will permit its applica-
tion in all circumstances. There is no doubt that, the appellant's
lands are "parallel lands" within this meaning, since they are shown
to be identical with, or similar to, the surrounding Federal range.
They- are untilled and uncultivated, and produce only native forage
which is thee same as that on the Federal range. It is true that the
record indicates that the forage is somewhat heavier on the appel-
lant's lands, ,but that is a condition which may be attributed to the
more limited use made of the appellant's lands, and not necessarily
to- an inherent difference.,.. a: z. -S . - - I - : D.;j : ! 

In his, decision,, the examiner upheld the refusal of the district
grazier to recognize the lands involved as base property, and aftercreful consideration of the question the Department is of the opinion
that the examiner was correct. Section 1,. paragraph (a), of the
FederalRange. Code of 1942 (7 F. R. .7685), provides in -part as
follows:

To promotethe highest use of the public lands within grazing districts which
have been or hereafter are established, possession of sufficient land or water
to, insure a year-round operation for a certain number of livestock in con-
nection with the use of the public domain will be required of all users.

In those districts wherein it has been determined that the Federal
range can be used only during a part or etain parts of the year
there is a presumption that any use during other parts of the year
is improper, either for the reason that it may result in damage to
the range,or because such use would be imposible by reason of snow
or other physical factors. Therefore, if a license 'were to be issued
on the basis of ownership o f parallel land, it would mean that the
liensed livestock would have no feed during the "of" season. Thus
there would not' be "possession' of sufficient land * * to insure
a year-round operation." ' In addition, if the impropriety of using'
tl Parallel land during -the "off" season were to be ignored, and
a license were to be issued with knowledge of the fact that it would'
resul in. such 'use, the purpose of the Code, also expressed in section1, pargraph (a), of promoting "the proper use of the privately
controlled lands * * * dependent upon [the] public grazing
lands" would be defeated. Furthermore, the express requirement,
n - section -, paragraph" (a), that there be "possessii of sufficient

land or water to inuire a year-rouiid operation * *'s"'is 'clearrly
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complemented by- the definition of, "land dependent by use," which
is defined in section 2, paragraph (g) of the Code- in part, as "forage
land ivhich is of such character that the conduct of an economic live-
stock operation requires the use of the Federal range in connection
with it * * *.

In the first assignment of error, the appellant complains also of
the refusal of the. examiner to direct 'the award of a license based
on the appellant's privately owned or controlled lands in, Baker
County, Oregon, "and elsewhere.": As for the, lands situated "els6-
where". little can be said here for the reason that such lands ap-
parently have not been offered as base property in the Baker Distri.t,
and they therefore do not require consideration.,

The appellant's contention that waters should be' considered as
base property inthe district involves a question which already has
been decided by the Department in several cases. In Frenont Sheep
Company (A. 23170), decided January 2(), 1942 (unreported), 'where--
in this .question was fully discussed, the Department held that the
discretion -to be exercised by'the Grazing Service in the determina-
tion of whether land or water shall constitute base property in a
given district is one which will be disturbed only upon a showing
'that it was arrived at capriciously, arbitrarily, or without adequate
knowledge of the existing conditions. In the present case there
is nothing to indicate that the waters or the lands of the appellant
are of such significancet as would require their consideration as base
property. The' area is one in which the Federal range can be used
properly only during a part of the'year, thus requiring privately
'owned or controlled feeding facilities during the remainder 'of the
year' for the support of licensed livestock. The area is subject to
heavy snowfall which at times makes the 'range unusable, regardless
of water conditions. Land, rather than water, therefore is the signifi-
cant factor in a livestock operation using the Federal range in this
area. In these circumstances there is nothing capricious or arbitrary
in the refusal of the Grazing Service to treat water as bas( property
in the district, or anything to indicate that such refusal stems from
a lack of 'knowledge of' existing conditions.' Accordingly the 'de-
cision of the examiner on this point is'affirmed.

The question of the correctness of the carrying capacity ratings
of the range has been adequately treated by the examiner. It -iS
understood that the appellant challenges only the ratings _giveni the
Federal range adjacent to the fenced allotment and "south of Durbin
Creek." In the case of Spicer Brothers; (A. 21923),'decided March
8, 1939 (unreported),0 it was stated that, as the carrying capacities
of lands can be determined only by' an 'examination of the lands,
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the Department necessarily will accept the findings of the Grazing
Service in cases wherein unfairness or discrimination is not charged,
and no effort' is made by the appellants to state in what instances
the determinations are incorrect, or what, in their estimation, such
determinations. should have been.

The appellant's complaint arises from its failure to: have obtained
a license to graze 200 head.of cattle on the'Federal range adjacent
to the fenced allotment.; As stated above, it has been licensed to
graze 100 head of cattle on that range,. 41 of which' are to be grazed
under a "war emergency" license, and the remaining 59 to be grazed
under an. exchange-of-use license. The first. of these licenses appears
to have been issued by the Grazing Service solely to aid in increasing
livestock production for war purposes, and since it does not consti-
tute a license received as a matter of privilege prescribed by the
provisions of the Federal Range Code, the appellant cannot com-
plain of its extent. Neither should the second portion of this license.
be so regarded, since it has been issued by the Grazing Service only
in an effort to allow the appellant to receive some benefit from its
unprotected private lands. Accordingly, as neither of the licenses
referred to has been issued as a matter of right, the carrying capacity
of the range is of no consequence, for even though it were greater.
than has been calculated, it would .not necessarily benefit the
appellant.

However, even assuming that. the appellant had suffered a Teduc-'
tion in a regular grazing license because of the determination of the,
carrying capacity of the range in question, there has'been no showing
that would .cast.any serious doubt on the adequacy of the ratings
as given. The appellant depends upon a statement by the district
grazier that the range would temporarily carry more livestock, and
the fact that the range has on several occasions caught fire and
burned, as support for increasing the rating of the carrying capacity
of the range and an.increase in its licenses.. Neither fact is sufficient
to. justify such increase. The district grazier did not categorically
state that, the range would carry more livestock, but qualified his
statement by the observation that such increased use would be only
temporary and would probably result in detriment to the range by
preventing new perennial plants from becoming established. In
other words, the district grazier, while recognizing that the range
could be used for a limited time by a greater number of livestock,
felt thatsuch use would prevent the improvement of the range. This
in itself is sufficient to justify the refusal to permit more livestock
to' use the range. 'As for the fires, on the range, it is by no means
certain that' they have resulted from an Iexcess of. forage growth,
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or that such fires could have been prevented by closer cropping by
grazing livestock. As 'there has been no showing sufficient to indicate
that the rating given the range in question is erroneous, and in
view of the fact that the licenses given the appellant to use this.
range were not granted in such circumstances as would entitle the
appellant to complain of their extent or duration, the appeal is to

this extent denied.
The contention of the appellant that a right to graze on the 591

acres of: fFederal rnge within 'its fenced allotment was given the
appellant as an incident to the section 4 permit, and that it should
therefore not be considered in the determination of the exchange-
of-use license, is without merit. The issuance of . a section 4 permit
does. not in itself constitute the' grant of a right to use the Federal.
range that is withily the fence constructedc under such permit. The

appellant contends that such right was granted in exchange for its
promise to construct the fence. There is nothing in the record that
supports this contention and such an agreement in any event would
be of doubtful validity in the absence of some prov sion of law or
regulation for the granting of grazing privileges in exchange for
benefit or services. Also, it would appear that the construction of
the fence was for the benefit of the appellant and not the Govern-
ment, and thus it would be difficult to see why any assurance of this
type should have been given in order to insure the' building of the
fence. Licenses or permits to use the Federal range. are granted
only upon the offer of base property having the attributes necessary
to support such licenses or permits, or upon an exchange-of-use
basis. Federal range as such cannot be base property,', and up to

'the present the appellant has had no property which was recognized
as base. Accordingly the appellant's use of the Federal range within
the fenced allotment represented a gratflity on the part of- the Graz-.
ing Servi Svce now requires the use of
other lands which are owned or controlled by the, appellant. in ex-
change for the use of the Federal range in question, the appellant
cannot complain.. Accordingly, the-appeal in this respect also is
without merit, and is denied.

The examiner ruled that, as the carrying capacity of' the lands
within the fenced allotment is sufficient to permit the grazing of
513 head of cattle during the months of April and May,.a license
for 500 head of cattle should be granted in place of the license for
only 400 head. IThis ruling also is affirmed.;

Before concluding it appears advisable to make some mention of
a procedural question which is: presented by this case. At: the hear-
ing, no interveners appeared, and thus only the Fine Sheep Company
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is a party to the case. In these cases the Grazing Service is not
an adversary party but merely stands in the-position of a fact-finding
agency which is interested only in determining whether or not it
has reached a proper decision on an appellant's case. It is noted
that the attorneys for the appellant have filed an affidavit with the
appeal wherein it is stated that a' copy of the appeal was served
upon the regional grazier for Oregon and upon the chairman of
the advisory board of the Baker Grazing District. Such service
was unnecessary. Section 9.(1) of the Federal Range Code provides
that a copy of an appeal and'any brief in support thereof must be
served on each party of record, and that any such party opposing
the appeal will be allowed twenty days within which to file a reply
brief, if he so desires. This', requirement applies only 'to parties
who are adversaries such as appellants and interveners, and neither
requires the service of appeals on the Grazing .Service or officials
thereof, nor contemplates the filing of a reply brief by the latter.
*In accordance with the above rulings, the decision of the examiner

is affirmed and the appeal is dismissed.
Dismissed.

ERIE RAILROAD CO. v.- TOMPKINS, 304 U. S. 64 (1938)-EFFECT
ON; RULES FOR MEASURE OF DAMAGES IN TRESPASS ON
UNITED STATES PROPERTY IN THE ABSENCE OF FEDERAL
LEGISLATION

Opinion, May 11, 1944

GENERAL LAND OFFICE PRACTICE-INSTRUCTIONS TO TRESPASS AGENTS-MASON V.
- UNITED STATES-STATE STATUTORY LAw-SWIFT V. TYSoN-RuLEs OF DE-

* cIsioN AcT-FEDERAL COMMON LAW.

In the absence of Federal legislation fixing the measure of damages for
* trespass add conversion affecting United States property, the General Land

Office instructs its trespass agents that under Mason v. United States, 260
U. S. 545 (January 1923), State law, meaning statutory law, relating to
trespass damages is binding on Federal courts. It also instructs them
that in the absence of State statutes the rules of- Federal common law
govern, namely, the interpretations of the common law made by the Federal

. courts, thus implicitly recognizing the doctrine of Swift v. Tyson, 16 Pet.
1 (1842). 'Question therefore arises whether the decision in Brie Railroad
Co. v. Tompkins, 304 U. S. 64 (1938), requires these instructions to be-
changed so as to state that in the absence of Federal legislation only State
law governs, written or unwritten.

THE DOCTRINE OF SWIFT V. TYSON STATED AND OVERRULED BY ERIE RAILROAD CO.
v. TofPINs--RurEs OF DEcisIoN AdT REINTERPRETED.

The Erie case describes the doctrine of Swift v. Tyson as holding that under
the Rules of Decision Act, 28 U. S. C. sec. 725, Federal courts exercising
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jurisdictionon the ground of diversity of itizenship in trials at common
law need not, in matters of general jurisprudence, apply the unwritten law
of the State:as declared by its highest court lut are free to exercise an
independent judgment as to what the common law of the State is. The
opinion then declares that this holding misconstrued the Rules of Decision
Act and that except in matters governed by the Federal Constitution or by
acts of Congress the rules of decision are those of State law, written or
unwritten, and that 'there is no Federal general common law.

SCOPE Or THE ERIE DOCTRINE UNcERTAIN-NOt YET APPLIED IN THE SUBJECT
MATTER JRISDICTION-TREND TOWARD EXTENSION OF THE FEDERAL FIELD
IN THE ABsENcE O FEDERAL LEGISLATION.

Limitation of the Erie doctrine to diversity cases is suggested by the peculiar
relation of all its factors to the diversity jurisdiction; by its nonextension
thus far to cases in the subject-matter jurisdiction; by observations in sub-
sequent opinions; :and by decisions in which. questions affecting thel United
States as a party have been decided as Federal although they have not
been expressly answered by Federal Constitution, treaties or statutes.

THE ERIE DOCTRINE AND FEDERAL OM'roN LAw.

The Erie declaration by Mr. Justice Brandeis "There is no federal general
common law" has been termed too broad. Since its pronouncement both
qualified writers and Federal judges, among them Mr. Justice Brandeis
himself, have recognized a Federal common law, a body of decisional law
developed by the Federal courts, untrammeled by State court decisions.
Mr. Justice Jackson, concurring in D'Oench Duhne & Co. v. Federal
Deposit Insurance Corp., 315 U. S. 447, interprets the Erie declaration and
finds that Federal common law does exist.

THE DEPARTMENT OF JUSTICE AND TRESPASS-ITS ARGUMENT THAT MEASURE F
DAMAGES IS A MATTER O FEDERAL LAW DESPITE ABSENCE O FEDERAL LEG-,
ISATION.

In its petition for certiorari in Standard Oil Co. of California v. United
States, 309 U. . 654 (1940), the Department of Justice, relying on Board
of Commissioners v. United States, 308 U. 5. 343, 350, argued that Federal
law controls when -the right to be enforced springs from the holding of

' property by the Government in a sovereign capacity under the Consti-
tution and that the measure of damages in a conversion of United States
oil is not to be determined by State law, under Mason v. United States
and Erie v. Tompkins but is primarily a matter of Federal law as to
which a Federal court may formulate a judicial rule in the absence; of
express Federal legislation.

The Supreme Court not having stated its grounds for denial of certiorari
in this case, the Government's argument is not foreclosed. ; Further, it
appears reinforced by subsequent decisions expanding the definition of

.Federhl questions.' For the Congress has occupied the field of public lands
under the Constitution and, in statutes' of various types, has recognized
a duty to protect the public property in its care and to enforce the public's
rights against trespass, whether civil or criminal.- The whole question
of trespass and enforcement of Federal rights against it may therefore
be considered primarily a matter deriving from Federal sources, both policy
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and law, even in the absence of an express statute, and as such a Federal
question would be -subject to Federal decisional law ather than to the -

* rules of the State, whether written or unwritten.
REQUIREMENTS IF MEASURE OF, TRESPASS DAMAGES PROVE TO BE A FEDERAL

' QUESTION.

Decision that measure of damages for trespass 'on Federal property is a
Federal question would make both the MHason and the Erie case inap-
plicable to trespass cases and would require the instructions to state that
in the- absence of express Federal; legislation only Federal decisional rules
of damage control.

THE SEVERAL CONSIDERATIONS ADVANCED ARE PERSUASIVE OF IERIE'S INAPPLICA-
BLITY HERE BUT ARE NOT- AT PRPESENT COMPULSIVE OF REVISION OF TE
INSTRUCTIONS. -

The foregoing considerations are persuasive both that the Brie decision is
* inapplicable here and that trespass on Federal property is a Federal ques-

tion controlled by Federal decisional law under the exception to the
Rules of Decision Act. At present however there is no compelling legal
reason for revision of- the instructions to accord with these assumptions.

HARPER, Solicitor;
Your [Commissioner of the General Land Office] memorandum

of November 13, 1943, transmits for the Secretary's approval a draft
of a proposed amendment of the regulations concerning the measure
of damages in cases of trespass and conversion affecting Government
lands.1 The object of the change, you state, is to make the regula-
tions conform with existing law as interpreted by the Supreme Court
in Ere Railroad Co. v. Tompkins, 304 lT. S. 64 (1938). -

You refer briefly to your office practice- as applying the "general"
rules of the common law, in the sense of "Federal" common law, in the
absence of a State statute fixing the measure of damages for trespass.
The Erie -decision, you say, necessitates a modification of this rule
Iand requires that the law to be applied in the absence of a State
statute is not-Federal common law but, instead, the common law
as interpreted and. applied by the courts of the State. In support

:of your conclusion you quote the following passage from the Erie
decision (p. 78) :f

Third. 1. Except in matters governed by the Federal Constitution or by
Acts of Congress, the law to be applied in any case is the law of the State.
2. And whether the law of the State shall be declared by its Legislature in a
statute or by its highest court in a decision is not a matter of federal concern.
3. There is no federal general common law. 4. Congress has no power to
declare substantive rules of common law applicable in a State whether they
be local in their'nature or "general," be they commercial law or a part of

143 CR 288.1-288.5; circ. 881, March 14, 1923, 49 L. D. 484; 43 CR 288.6, ire.
1309, August 7, 1933, 54 I, D,'226'; Circ. 1366, September 4 1935, 55 . D. 347.
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the law of torts; 5. And no clause in the Constitution purports to confer such
a power upon the federal courts. * * * 2

Despite the sweeping character of this paragraph, study of the
Erie opinion as a whole and of the course of decisions in the Federal
courts in the six years since the decision was rendered suggests
that the paragraph may not be so all-comprehending as at first blush:
it seems and that it may not require the change which you propose
for the trespass regulations.

First. The Erie opinion must be viewed and weighed with par-
ticular reference to the peculiarities of the diversity jurisdiction in-
which it is set. The Federal jurisdiction in the case is in, no way
a subject-matter jurisdiction but is exclusively one of. parties, arising -

-solely from the adventitious fact of diverse citizenship. The doc-
trine concerning rules of decision which Erie discusses and disap-
proves was laid down in the diversity case of Swift v.. Tysonsa and
concerned the rules of decision to be applied by Federal courts in
diversity cases. The Rules of Decision Act, or section 34 of -the
Judiciary Act of 1789, which the doctrine of Swift v. Tyson is now
said by Erie-to have misconstrued, was intended to prescribe the

* rules of decision to be applied by Federal courts in the exercise of
their diversity jurisdiction. It was enacted with the view, according
to its legislative history, of overcoming the fears of opponents of
the Federal Constitution; and of the diversity jurisdiction that the
new national courts would not apply State law in diversity cases
but would make their own rules for deciding them. The cases in
which the erroneous doctrine has been applied through the 96 years
since 1842 have been diversity cases. The course of the court which
Erie disapproves and abandons is that which it pursued in diversity
cases.

Thesef features of the opinion make clear that the excerpt quoted,
although it does not mention the diversity jurisdiction amd although
its declarations seem categorical and of general application,-is not
to be isolated from its context but is to be considered as especially
related to diversity cases. Not only this. The features described
even suggest that the Erie doctrine may perhaps have been intended
to be applied in diversity cases only.

Second. There has been no decision by the Supreme Court directed -

expressly to this. possibility. Nevertheless, -it may not be -without
significance that in the years since the Erie decision the Supreme
Court has applied the Erie doctrine in diversity cases only and not

'For convenience in reference the sentencesthere have been numbered.
2 16 Pet 1 (1842).

692959-48-49
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once has invoked it in those cases under its nondiversity jurisdiction
to which the 'United States has been a party.

Of considerable interest in this connection and perhaps of im-
portance as straws in the wind are the observations of various
members of the Federal bench. Most striking among these are the
following: Mr. Justice Stone, in West v. American Telephone. and
Telegraph Co., a diversity case, said:

But the obvious purpose of section 34 of the Judiciary Act is to avoid the
maintenance within a state of two divergent or conflicting systems of law,
one to be applied in the state courts, the other to be availed of in the federal
courts, only in case of diversity of citizenship. [Italics supplied.]

In 1942, Mr. Justice Jackson wrote a concurring opinion in
D'Oeneh, Duhme & Co., Inc. v. Federal Deposit Insurance Corpora-
tion, a nondiversity case.4 In this, after referring to the Erie case
and to laxon Co. v. Stentor Electric Mfg. Co.,5 a diversity case
which had applied the Erie doctrine, he said:

These recent cases, like Swift v. Tyson which evoked them, dealt only with
the very special problems arising in diversity cases, where federal jurisdiction
exists to provide nonresident parties an optional forum of assured impartiality.
The Court has not extended the doctrine of Erie B. Co. v. Tonipkins beyond
diversity cases. [Italics supplied.]

In a footnote he said: "Its effect even in such cases seems not to
have been definitely settled," and he quoted from two cases 6 in which
the Court seems, superficially at least, to have taken conflicting
positions on the applicability of the Erie doctrine to suits in equity.

In United States v. Clearfeld Trust Co., et al.,7 a nondiversity
case, Circuit Court Judge Goodrich declined to apply the Erie rule
and was'sustained by the Supreme Court, infra, although this case
like the nondiversity cases8 on which he relied posed a particular
question not expressly answered by the Constitution, treaties or
statutes of the United States.

In summarizing the cases relied on, among them the D'Oench case,
Judge Goodrich said of that decision at pages 94, 95:

* *a * the majority of the Court held it a federal question whether one
who had given a note to a bank as part of a plan to conceal its overdue bonds

3311 U. S. 223, 236 (1940).-
4 315 U. 5. 447, 466 (1942).
:313 U. S. 487 (1941).
"Ruhlin v. New Yorks Life nsurance Co., 304 U. S. 202, 205 (i938) Russell v. Todd,

309 U. . 280, 287, 294 (1940).
7 130 F. (2d) 93 (C. c. A. 3, 1942).
s Board of Commissioners v. United States, 308 U. S. 343 (1939) Deitrick v. Greaney,

309 U. S. 190 (1940) Royal Indemnivty Co. v.. United States, 313 U. . 289 (1941)
D'Oench, Duhme & Co., Inc. v. Federal Deposit Insuirance Corporation, 315 U. S. 447
(1942).
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was liable even though the note was given prior to the formation of the
Federal Deposit Insurance Corporation.

Then in footnote 6 on page 95 he hiade the following interesting
comment on the D'Oench case:

The concurring opinion of Mr. Justice Jackson called for, a more express
delimitation of Erie R. Co. v. Tompkins and Klaxon Co. v. Stentor Electric
Mfg. Co., 1941, 313 U. S. 487, than the majority thought it necessary to make.
The-majority, by stating that the question was a federal one in the particular
case obviously were not called upon, in order to decide it, to determine whether
Erie R. Co. v. Tompkins was irrelevant in all 'ases not based-upon diversity of
citizenship. The question was avoided in United States v. Bethlehem Steel
Corporation, 1942, 315 U. S. 289. [Italics supplied.]

The body of the opinion then continued on page 95:.
In the absence of an authoritative decision by the Supreme Court of the

United States to the effect that Brie R. Co. v. Tompkins applies only in cases of
diversity of citizenship a subordinate federal tribunal would be exhibiting
uncalled for temerity in offering such generalizations. We do not do so here.
But we do think, however, that in this .case the facts in litigation originate
fully as directly from the Constitution and statutes of the United States as in
the Supreme Court cases just mentioned and in this case, as well as in those,
the federal courts are not bound in their determination of the legal conse-
quences of the transaction by what the courts of the state, where the operative
facts occurred, have held with regard to the general question involved..

TAird.: As yet it is not certain to what extent such nondiversity
questions at' law not specifically covered by congressional legislation
will nevertheless be held by the Court to arise under the Constitution
and laws of the United States0 and so to be governed only by
Federal law, exempt from the.Erie rule. There is no doubt how-
ever that the Federal field is being extended and that by so much
the effect of the Erie doctrine is being cut down.

It has been pointed out,'0 for exa mple, that Federal adjudication
of common law questions in numerous fields which the Congress
has evinced its intention- to "occupy" seems unshaken by the Erie
holding. Note has also'been taken"' of the tendency toward con-
sidering matters relating to contracts with the Federal Government
as being in the Federal field, even though not specifically covered

The Rules of Decision Act provides: "The laws of the several States, except where the
Constitution, treaties, or statutes of the United States otherwise require or povide, shall
be regarded as rules of decision in trials at common law, in the courts of the United States,
in cases where they apply." [Italics supplied.] Act of September 24, 1789, ch. 20, see.
34 (1 Stat. 92, Rev. Stat. sec. 21, 28 U. S. c. see. 725).

1e McCormick and Hewins, "The Collapse of 'General' Law" (1938) 33 Ill. L. Rev.
126, 143.

21 Notes (1941-1942) 9 U. of Chi. L. Rev. 113, 308, 318; Unitedl States v. Cearfield
Trust Co., 130 F. (2d) 93, 95, fn. 6 (C. C. A. 3, 1942).
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by legislationS2 Moreover, the technique and the reasoning used in-
Board of Commissioners of Jackson Co., Kansas v. 7nited States,'3

have been applied by the Court in a number of cases to which the
United States or one of its agencies -or officers is a party.

In the Jackson County case, a suit, to'recoter taxes illegally col-
lected from' an Indian ward of the Government,. the Court held
that the State law did not control as to the right to recover interest
prior to judgment on the taxes withheld. Since the Indian was
exempt from taxation by virtue of the treaty with her tribe and
since the Congress had not specifically defined the relief to be granted
for loss suffered through denial of the tax exemption, the Congress
was said. to have left such remedial details to judicial implication.
Speaking for the Court, Mr. .Justice Frankfurter said at pages
349, 350:

Since the origin of the right to be enforced is the Treaty, plainly whatever -
rule we fashion is ultimately attributable to the Constitution, treaties or
statutes of the United States, and does not owe its authority to the law-making
agencies of. Kansas. Cf. Erie B. Co. v. Tompkins, 304 U. S. 64. And so the
concrete problem is to determine the materials out of which the judicial rule
* *-X:* should be formulated. * * ' Instead of choosing a rigid rule, the
Court has drawn upon those flexible considerations of equity which are estab-
lished sources for udicial law-making. [Italics supplied.

Clearfield Trust Co. v. United States,' 4 the nondiversity case men-
tioned above, involved the right of the United States to recover from
one presenting for payment a cheque, upon which the payee's endorse-
ment had been forged. The Court, speaking through Mr. Justice
Douglas on March 1, 1943, agreed with Judge Goodrich, supra, that
the Erie rule did not apply and decided the issue as a Federal ques-
tion, although there was no applicable act of Congress. In- the ab-
sence of such a statute, the Court followed- the pattern of the Jackson
decision. It reasoned that when the United States disburses its funds
or pays its debts it exercises a constitutional function or power and
that-the rights and duties of the United States on commercial paper
so'issued are therefore governed by Federal rather than local law.
The authority to issue the cheque in this case had its origin in the
Constitution and the statutes of the United States and was in no way
dependent on the laws of any State.- The duties imposed upon the
United States and the rights acquired by it as a result of the issuance
find their roots in those Fed'eral sources and in the Regulations of
the Treasury.

2 of. Bikle, "The Silence of Congress" (1927), 41 Harv. L. Rev. 200.
1a 308 U. S. 343 (1939).
14318 U. S. 363 (1943), affIg 130 F. (2d) 93 (1942).
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As to the Federal rule to be applied to protect the Federal rights,
the Court said significantly, at page 367: 

In absence of an applicable Act of Congress it is for the federal courts to
fashion the governing rule of law according to their own standards. * * . *

In our choice of the applicable federal rule we have ocasionally selected
state law.: See Royal Indersmnity Co. v. United States, 313 U. S. 289. But
reasons which may make state law at times the appropriate federal rule are
singularly inappropriate here. The issuance- of -commercial paper by the
United States is on a vast- scale and transactions in that paper from issuance
to payment will commonly occur in several states. The application of state
law * *e would subject the rights and duties of the United States to
exceptional uncertainty. It would lead to great diversity in results by making
identical transactions subject to the vagaries of the laws of the several states.
The desirability of a uniform rule is plain. And while the federal law mer-
chant, developed for about a century under the regime of Swift v. Tyson 16
Pet. 1, represented general commercial law rather than a choice of a federal
rule designed to protect a federal right, it nevertheless stands as a convenient
source of reference for fashioning federal rules applicable to these federal
questions. [Italics supplied.]

_Int connection with the Court's refusal to apply the Erie rule in
- these cases in its subject-matter jurisdiction, it is noteworthy that the

doctrine may be deemed inapplicable even in diversity cases when the
question involves a Federal polioy. In Sola Eleotrio Co. v. Jefferson

Electric Co.,'5 a diversity case, the lnguage of IMr. Chief Justice
: Stone, citing the Jackson Obunty cas& and others similar, is striking.

Speaking of certain prohibitions by the Sherman- Act, the Chief
Justice said

It is familiar doctrine that the prohibition of a federal statute may not be
set at naught, or its benefits denied, by state statutes or state common law
rules.. In such a case our decision is not controlled by Brie R. Co. v. Tompkins,
304 U. S. '64. There we followed state law because it was the law to be applied
in the federal courts. But the doctrine of that case is inapplicable to those
areas of judicial decision within which the policy of the law is so dominated by
the sweep of federal statutes that legal relations which they affect must be
deemed governed by federal law having its source in those statutes, rather than
by local law. Royal Indemnity :Co. v. United States, 313 U.' S. 289, 296;
Prudence Corp. v. Geist, 316 U. S. 89, 95; Board of Comm'rs v.' United States,
308 U. S. 343, 34950; cf. O'Brien v. Western Union Telegraph Co., 113 F. 2d 539,
541. When a federal statute condemns an act as, unlawful, 'the extent and
nature of the legal consequences of the condemnation, though left by the statute
to judicial determination, are nevertheless federal questions, the answers to
which are to be derived from the statute and the federal policy which it has
adopted. To the federal statute and policy, conflicting state law and policy
must yield.; Constitution, Art. VI, cl. 2; Awotin v. Atlas EBechange Bank, 295
U. S. 209; Deitrick v. Greaney, 309 U. S. 190, 200-01. [Italics supplied.]

'6317 U. S. 173, 176 (1942). -

701694]:
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; RFourth. The Jackson County and Clearfield. decisions with others
of the same pattern, notably Deitrick v. Creaneyi 6 Royal Indemnity
Co. v. United Statesl7 and D'OencA, Duhime &t Co. v. Federal Deposit
Insurance Corporation,'5 are suggestive not only as placing limita-
tions on the application of the Erie rule in the subject-matter juris-.
diction of the court but also, in the view of Circuit Judge Haney, 9

as demonstrating that the statement in Erie "There is no federal
general common law"20 is "in words too broad, because it is apparent
that in such cases such law is applied."

This observation by Circuit Judge Haney occasions no surprise.
That the Brandeis declaration in Erie did not completely annihilate
Federal common law was established by no less a personage than
Mr. Justice Brandeis himself. On the very day that he delivered the
Erie opinion, Justice Brandeis, speaking for the court in Hinderlider
v. La Plata Co.,2' a nondiversity case, avowed, at page 110, that-

Whether the water of an interstate stream must be apportioned between the-
two states is a question of "federal common law" upon which neither the stat-
ute8 nor te decisions of either state can be conclusive. [Italics supplied.]

The Justice did not refer to Erie R. Co. v. Tompkins by name but the
words here underlined and the quotation marks around "federal com-
mon law" show that he had well in mind the Erie decision and his-
broad statement about "no federal general common law." P

Since then, comments on the point have been numerous. An early
article22 (1938) on the decision, in discussing the doctrine of occupy-
ing the field, said:

Where Congress has thus occupied the ground, the governing law for cases
within the "field" but not covered by the statute itself, would seem to be the
rule of "common law," not the rules evolved by the courts of the state where
the transaction occurred, but rules inadependently ascertained as Federal deoi-
sional law. [Italics supplied.]

* and it found this rule unaffected by Erie. Another writer, speaking
of common law issues presented in-patent, bankruptcy, taxation, bank
and other cases under the subject-matter jurisdiction of the court,
found specialized Federal common law for such controversies, not

'0309 U. S. 190 (1940).

i313 U. S. 2890 (1941).
*315 U. S. 447 (1942).
19Aameda County v. Mated States, 124 F. (2d) 611, 616 (C. C. A. 9, 1941].:
2 Sentence 3 in Excerpt, supra, p. 696.
2L 304 I. S. 92, 110 (1938).

M McCormick and Elewins, op. cit., supra, note 10,-
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inconsistent with the Erie statement, interests being affected which are
not involved in diversity cases.2 1

,

Federal judges also have spoken out on the point. In 1940 Circuit
Judge Magruder said in O'Brien v. Western Union Telegraph 2 CoY4

Notwithstanding Erie Railroad Co. v. Tompkins, 1938, 304 U. S. 64, * * *

there still exist certain fields-and this is one-where legal relations are gov-
erned by a "federal common law," a body of decisional: law developed by the
federal courts untrammieled by state court decisions. See. Hinderlider v.
La'Plata Co., 1938,304 U. S. 92, 110 * * *; Board of Commissioners of Jackson
County v. United States, 1939, 308 U. S. 343 * * *; Illinois Central Railroad
Co. v. Moore, 5 Cir., 112 F. 2d 959 * * *; McCormick & Hewins, The Collapse
of "eneral" Law in the; Federal Courts (1938), 33 Ill. L. Rev. 126, 143-44.
[Italics supplied.]

On March 2, 1942, Mr. Justice Jackson, in a concurring opinion in
D'Oench, Duhmne & 06. v. Federal Deposit Insurance Corporation45
discussed the question of Federal common law at some length.2?
Although the opinions expressed are not officially those of the court,.
the course of the court leaves little doubt that they are shared by the
other justices. The whole opinion therefore merits close examination
but the following passages are especially to be noted at pages 468,
469, 470, 471 and 472:'

Although by Congressional command this ease is to be deemed one arising
under the laws of the United States, no federal statute purports to define the
Corporation's rights as a holder of the note in suit or the liability of the maker
thereof. There arises, therefore, the question whether in deciding. the case we
are bound to apply the law of some particular state or whether, to put it
bluntly, we may make our own law from materials found in common-law
sources.

* * * The federal courts have no general common law,. as in a sense
they have no general or comprehensive jurispruidence of any kind, because
many subjects of private law which bulk large in the traditional common law
are ordinarily within the, province of the states and not -of the federal govern-
ment. But this is not to sag that oherever we have occasion to decide a federal
question which cannot be answered from federal statutes alone we may not

Shulman, "The Demise of Swift v., Tyson" (1938) 47 Yale L. J. 1336, 1350.
"A. L.: C.." writes an amusing tag to this article. Agreeing that there is "no federal

general common law" in the Rolmes sense that there is no "brooding omnipresence in the
sky," A. . C. inquires whether there is an omnipresence brooding over the State of
Pennsylvania, whose law the harassed trial court was now to apply to Mr. Tompkins. le
concluded by saying of the statement "if it is a direction to substitute an omnipresence
brooding over Pennsylvania alone, in place of the roc-like bird whose wings have been
believed to overspread 48 states, something has indeed been lost."

:113 F. (2d) 539, 541 (C. C. A. 1, 1940).
315 U. S. 447, 465, 468-472.
S See also Justice Jackson's address, "The Rise and Fall of Swift v. Tyson," 24 A. B. A.

Jour. 609, delivered before the A. B.. A. Section of Real Property, Probate and Trust Law
at Cleveland on July 25, 1938, while Justice' Jackson was still Solicitor, General of the
United States. For further discussion of the question "Is there a federal common law?"
see Dobie on Federal Proeedure, Section 145, pp. 576-578.
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resort to all of the source materials of the common law, or that when we have
fashioned an answer it does not become a part of the federal non-statutory or
0conmon law. [Italics supplied.]

Continuing, the Justice then commented on the Erie decision, as
follows:

I do not understand Justice Brandeis's statement in Erie B. Co. v. Tompkins,
304 U. S. 64 at 78, that "There is no federal general common law," to deny
that the common law may in proper cases be an aid to, or the basis of, decision
of federal questions. In its context it means to me only that federal courts
may not apply their own notions of the common law at variance with applicable
state decisions except "where the constitution, treaties, or statutes of the United
States [so] require or provide." Indeed, in a case decided on the same day
as Erie R. Co. v. Tompkins, Justice Brandeis 'said that "whether the water of
an interstate stream must be apportioned between the two States is- a question
of 'federal common law' upon which neither the statutes nor the decisions of
either State can be conclusive." Hinderlider v. La Plata Co., 304 U. S. 92, 110.

Were we bereft of the common law, our federal system would be impotent.

*t: *; * recognitions of our common-law powers abound in the Constitution.

After pointing out that a Federal court sitting in a nbndiversity
case like the D'Oenok case 'does not sit as a local tribunal, Justice
Jackson said of such a Federal court:

In some cases it may see fit for special reasons to give the law of a particular
state highly persuasive or even controlling effect, but in the-last analysis its
decision turns upon the law of the United States, not that of' any state. Fed-
eral law is no juridical chameleon,- changing complexion to match that of each
state wherein lawsuits happen to be commenced because of the accidents of
service of process and of the application of the venue statutes. It is found in
the federal -Constitution, statutes, or common law. Federal common law imple-
ments the federal Constitution and statutes, and is conditioned by them.
Within these limits, federal courts are free to apply the traditional common-law
technique of decision and to draw upon all the sources of the common law in
cases such as the present. Board of Commissioners v.: United States, 308 U. S.
343, 350. -[Italics supplied.] . :

Fifth. The Department of Justice, it appears from informal in-
quiry in both the appeal and the trial section of the Lands Division
and from examination of the Government's briefs in some of the
Supreme Court cases since the Erie decision, seems to be of opinion
that the Erie doctrine is applicable only to diversity cases- and un-
likely 'to be invoked in cases in which the United States is a party.
The Department has therefore- not changed its practice in trespass
and conversion cases to conform with the Erie rule nor, as things are,
does it intend to do so.

In 1939, the Government-made the; Jackson: County case the basis
of its petition for certiorari in Standard Oil Company of :California
v. United States, 107 F. (2d) 402 (C.-C. A. 9, 1939).: Its brief said:
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When the United States tried the Standard Oil case, it accepted the Mason
case7 as determining that State law controls. But it considers that the Supreme
Court decision in Board of Commissioners of Jackson County v. United States
casts new light on that question-and clearly indicates that federal not state law
is determinative.

i; *I & :e f * *:0j f ,,0 : - * :
In this suit to obtain an accounting for the conversion of oil which respond-

ent had extracted from a naval petroleum reserve the United States is enforcing
a federal right. In the Jackson County case it- was held that federal law con-
trolled when the right enforced sprang from a tax exemption, created by treaty.
It is submitted that federal law likewise controls when the right to be enforced.
springs from the holding of property by the government in a sovereign capacity
under the~ Constitution. See Art. IV, sec. 3,-cl. 2; Utah Power & Light Co. V.
United States, 243 U. S. 389, 404.

The measure of damages, then, s a matter of federal law as to Which a
court may, in the absence of federal legislation, formulate a judicial rule. The
remaining question is what that rule should be. [Italics supplied.] :

In reply, Standard Oil pointed out the rule' forbidding a. party
.to reject on appeal his own trial theory and-showed that by agree-
ment all parties proceeded below on the theory that if a trespass
was committed the measure of damages was to be that prescribed
by the applicable State statute. It also showed admissions to this
effect in the Government's brief in the Circuit Court of Appeals
and in its cross-petition. -On January 29, 1940, the Court denied
certiorari. 2 8

This unexplained action is not considered ground however for
assuming that the 'Court in fact refused to regard the issue as pre-
sentingl a Federa] question. It is thought possible that, the court
may have felt constrained to the denial by the nature of the company's
objections and the Government's. own course below but that it may
actually have shared the Government's views described in its petition.
Moreover, it is' considered that the Court's pronouncements since
this action 'in the Standard Oil case reinforce the Government's
argument therein, extend the doctrine of the Jackson County case,
relied on by the Government, and are suggestive of an expanding
definition of Federal questions. This widened definition would seem
to embrace these trespass matters and,' if the trespass issue were to
-be squarely presented to the court, would probably bring a modifie
cation of the court's Mason case position that local statutes controlled.

Clearly, in civil trespass cases, despite the absence of specific
Federal legislation, the Government's duties and its equivalent rights
respecting public lands are not derived from the law of any State

2 Mason. V. United States, 260 U. S. 545 (1923).
309 U. S. 654 (1940).
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but, like the duties and rights of the: Government in the Jackson
County and Clearfield cases, find their roots in Federal sources, both
law and policy.. For it is in pursuance of Constitutional authority
that the Congress has occupied the field of public lands and their
resources and enacted the countless statutes known as "public land
law." This great body of law provides-not only for the use and*
disposal of this Government wealth but for its administration and
preservation as' long as it remains in Government ownership. It
also devolves upon appropriate administrative and enforcement
agencies the duty of protecting and enforcing the Government's
rights in it whenever they are threatened or violated.

Moreover, not only in the express terms of penal statutes con-
demning certain acts as criminal trespass- but in the necessary legal
implications of permissive statutes authorizing Government proper-
ties to be occupied, used or acquired through compliance with pre-
scribed and therefore lawful methods, this great sweep of statutes
manifests a Federal policy to condemn as both the crime and the
tort of trespass certain acts which are unauthorized by statute and
to hold the trespasser to both criminal and civil account therefor.
These facts may well be thought to reinforce the contention that
the rights and duties involved in these trespass matters, springing
as they do from the holding of property by the Government in a
sovereign capacity under the Constitution, are primarily Federal
questions.

Sixth. From this reasoning, it would follow that there is no legal
compulsion upon the Land.Department to seek the rules for the-
measure of trespass damages in "the laws of the several States,"
unwritten or written.. Not only would the Erie decision be inappli-
cable but the Mason decision of 1923 would lose its force. There
would be no obligation on the Department under the former decision
to seek out and obey the rules of State courts in those cases in which
it is now observing rules prescribed by Federal' tribunals. Nor
would the Department any longer be required under the latter de-
cision to obey the rules of State statutes as at present it does wher-
ever such statutes exist.29

Correspondingly, it would be unnecessary to inform field agents
of the inapplicable requirements of the Erie decision. But it would
be necessary to inform them that trespass on Federal lands had been
found to involve a Federal question, controlled by Federal court

rules, and that therefore the Department must henceforth in all
cases have Federal court rules in mind when negotiating with tres-
passers or in preparing cases for trial or prosecution by the De-

43 Code of Federal Regulations 288.1-28.6, inclusive.
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apartment of Justice. It should be remarked moreover in connection
with these several results that exactly similar consequences would
flow from enactment of the Department's proposed draft bill to
prescribe uniform rules for the measure of damages in trespass casesj
a bill now being reviewed in'this office.

Seventh. All the foregoing considerations are fairly persuasive,
I think, both that the Erie decision is inapplicable here and that, by
force of reasoning like that of the Department of Justice in the
Standard Oil case and of the Supreme Court in the recent cases
cited, trespass on Federal lands is a Federal question controlled by
Federal law under the exception in the Rules of Decision Act.30 If
therefore the Department were to decide to act on this'assumption,
there would be no legal reason why departmental information to
agents should either set forth the requirements of- the Erie case or
continue to carry those of the Mwason case. At present, however,
there is; no compelling legal reason why the Department should act
on this assumption.

In the circumstances therefore I suggest that -you withdraw the
proposed amendments to Title 43 insofar as they affect sections 288.1
to 288.6, both inclusive. As for sections 288.9 and 288.10, concerning
procedure in coal trespass cases, there seems to be no reason why the
Department should not approve your proposed clarification of the
present instructions to agents, if you wish to present them inde-
pendently.

Approved:
OSCAR L. CHAPMAN,

Assistant Secretary.

BENJAMIN WARNER
BONNIE B. MAKINSON

Decided May 12, 1944

PuBLIc LANDS-UNAUTHORIZED USE AND OCCUPANCY OF LANDS WITHDRAWN FOR
STOCK DRIVEWAY-SETTLEMENT-TRESPASS-DAMAGES.

The settlement and improvement of lands in the public domain expressly,,
withdrawn from settlement and entry create no rights: in the occupant but
constitute an unlawful use, rendering the occupant liable for damages in
trespass. Held: One who occupies lands within a stock-driveway with-
drawal and constructs thereon dwellings, barns, pens, corrals, shops, filling
stations and buildings for other commercial enterprises is not a settler,

' Sujpra, f. 9.
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* possessed of the settlement rights recognized by the courts, but a tres-
passer who must respond in damages for his unlawful use of another's land.

MEAsum OF DAMAGES IN CASES OF CONTINUOUS ToRTIOUS USE FOR TOtT-FEASOB's
OWN PURPOSES AND GAIN-WORTH OF THE USE ACTUALLY MADE BY TORT-
FEASOR.

When a trespasser not only injures an owner by depriving him of his chosen
use of his property or of his privilege of withholding it from use but also
tortiously uses that property for his own purposes and gain, the damages
for which he is responsible are determinable not by -reference to the value
of what the owner might have done with his property but by reference to
the value of what the tort-feasor actually did with it. Held: That -one
who without authority uses lands in a stock driveway for his own -pur-
poses, building thereon structures for diverse uses and conducting thereon
diverse commercial enterprises is liable not for the worth of some different
use, such as grazing, which the Government might have made of the
lands but for the worth of the use which he 'makes of the land, namely;
the reasonable rental value of that use, its extent and duration both
being considered.

AMOUNT OF DAMAGES CONTROLLED BY RurEs OF TRESPASS, NOT BY REGULATIONS
FOR LAWFUL USES.

Damages for unlawful uses of Government lands are controlled by the law
of- trespass and its rules for the measure of damages, not by provisions
of statutes or of regulations fixing charges for corresponding lawful uses.
Utah Power and Light Company v., United States, 243 U. S. 389, 411.

CHAPMAN, Assistant Secretary:
In connection with certain matters involving use and occupancy of

public lands in trespass I have recently had occasion to refer to the
cases of Benjamin Warner and Bonnie B. Makinson,' whom the De-
partment has held obligated to recompense the United States for cer-
tain unauthorized uses of public lands. In considering the decision
in these cases I find that the rule which it states for measuring the
damages resulting from the trespass is at variance with the rule laid
down by the Federal courts in United States v. Benard, 202 Fed. 728
(1913), and Utah Po-wer and Light Co. v. United States, 243 U. S.
389, 411 (1917), and therefore requires correction.

The facts in the Warner and Maklenson cases are as follows: On
February 8, 1943, the Commissioner of the General Land Office made
an administrative ruling requiring Benjamin Warner to pay $962.50
for his use and occupancy in trespass during 19 years and 3 months
of 80 acres of land included within stock-driveway withdrawal No. 56,
Arizona No. 2, and described as follows: T. 8 N, R. 2 E., . and
S. R. M., Arizona, Sec. 10, W/2 SW/4.

According to the Commissioner's findings, Warner had used the
lands not only for residence purposes but for a business site as well,

1 "L" 1911043, A. 23604.
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conducting several commercial enterprises thereoR, including a gen-
eral merchandise store and. a filling station, and that he had erected
improvements of an estimated value of $15,000. There were placed
on the property the following structures: one concrete block residence,
14 x 28 ft.; one modern 5-room frame house, 280x 34 ft.; one unfinished.
tufa stone residence; one galvanized heet-iron garage, 30 x 30 ft.;
one galvanized sheet-iron barn, 28 x 32 ft.; one power purp-equipped

* well, 92 ft.' deep; one power pump-equipped spring, cemented and
-walled; septic tanks, water troughs and all-necessary modern facili-'
ties for residence, business and stock raising In addition, there is
fencing,- 1/2 miles of 6-strand barbed wire fence with steel posts
and ½/2 mile of Paige wire fence, also with steel posts.

Also on February 8, 1943, the Commissioner by a similar ruling
required Bonnie B. Makinson to pay $294.08 for his unauthorized use
and occupancy during a period, of 9 years, 9 months and 19. days
of 40 acres of land included within the same stock driveway and
described as follows: T. 10 N., R. 2 E., G. and S. R. M., Arizona;
Sec. 17, NE1/4 SEI-4. Makinson, the, Commissioner found, had used
this land for a home and also for the business of a mohair goat ranch,
erecting not only a substantial, modern, 5-room home but corrals,
goat sheds, dipping-vat and shearing pans, at a total conservative
estimate of at least $3,800. .

In connection with Makinson's goat raising the record shows that
Makinson erected id fences. Although he usually owned and ran
from 1,500 to 2,500 head of goats, ostensibly-on one 40-acre tract, he
actually ran his herd in continuous- trespass not only on this forty.
but on 17 sections of stock-driveway land to which he had easy access
from the unfenced, strategically placed subdivision which he was un-
lawfully occupying. The normal. carrying capacity of these 17 sec-
tions year long was 680 goats, 40 goats per section.. By rulining from
two to three times that number on these lands Makinson did great
injury to the lands through serious overgrazing with much resulting.
erosion.-

The use, the occupancy and the erection- of the improvements de-
- scribed all were unauthorized and constituted a trespass against the
United States. The Commissioner therefore held in each case that
the( Government was entitled to recover the reasonable value of the
use made of the land, considering, its extent and duration even though
the trespasser may have entered into such use in good faith. He
therefore demanded the sums, above named as the reasonable worth,
of the use, in the Warner case at the rate of $50 per year and in that
of Makinson at $30. As authority for the rule applied,' the Commis-
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sioner cited Utah Power and Light Co. v. United States, 243 U. S.
389,411 (1917). ;

From these rulings Warner and Makinson appealed, neither of
them on the ground that the sum demanded was in excess of the value
of the use enjoyed but both on the ground that for the Government
to demand any sum at all was'contrary to its established policy
toward the use and occupation of public lands by pioneers, among
whom appellants asserted a right to be classed.

In answer thereto, the Department's decision of May 14, 1943 cov-
ering both cases, pointed out that it had'never been the policy of the
Government to recognize the settlement or the improvement of lands
expressly withdrawn or reserved therefrom, as these lands had been,
as creating any rights in the settler. It therefore upheld the Com-
missioner's ruling that appellants were obligated to make reasonable
compensation tthe Government for their unlawful use-and occu-
pancy of the respective lands. But it modified the C6mmissioner's
ruling by directing that the compensation recoverable should be the
value of the use of the lands for stock-driveway or grazing purposes
of which the Government had been deprived.

The rule, however, that in certain cases a recovery is limited to the
value of the use and occupation to the owner or to the damages to the
freehold is not here. applicable. The cases2 quoted by the decision as
authority for the position taken involved involuntary trespass by the
flooding3 of certain lands, resulting in injury to the owners by de-

: ; priving each of his use of his lands and by doing substantial detri-
* ment to the corpus of his lands. They did not present the element

here present, namely, a continuing tortious -use of the lands by the
tort-feasors for their own purposes and benefit. This element takes
this type of trespass out of the rule stated in the decision and places
it in the category of trespasses in which the tort-feasor is required
-to respond in datmages for the.actual or reasonable value of the use
made of the property by him.4

2 Sacchi v. Bayside Lumber Co., 108 Pac. 885, 13 Calif. App. 72; Worcester v. Great
Falls Mfg. Co., 66 Amer. Dec. 217, 41 Me. 159.

In the Sacchi case by the loosening of a debris jam; in the Worcester case by the erec-
tion of a dam downstream.

United States v. Bernard, 202 Fed. 728 (1913,; Utah Power and Light Co. v. United
States, 243 U. S. 389, 411 (1917) ; McWilliams v. Morgan, 75 Ill.. 473: Western Book and
Stationery Co. v. Jevne, 179 Ill. 71, 53 N. E. 565; E no v. Christ, 25 Misc. Rep. 24, 54 N. Y.
Supp. 400; Bunke v. New York Telephone Co., 110 App. Div. 241, 97 N. Y. Supp. 66,
affirmed in 188 N. Y. 600, 81 N. E. 1161; Jacob Tome Institute v. Crothers, 87 Md. 569,
40 AM. 261; De~aaep v. Bullard, 159 N. Y. 450, 54 N. E. 26; Lancaster and J. B. L. Co.

* v. Jones, 75 N. H. 172, 71 Atl. 871; Baltimore and Ohio R. Co. v. Boyd, 67 Md. 32, 10 Atl.
835; Carl v. Sheboygan R. Co., 46 Wisc. 625, 1 N. W. 295; Whitwham v. Westminster 

Brymbo Coal and Coke Co. (1893 W. 1662) 2 Chancery (1896) 538, pp. 542-544 (in library
of Department of Justice) ; Bourdieu v. Seaboard Oil Corporation, 119 P. (2d) 973, 977,
978 (1942) ; Sutherland, Damages, 4th ed., vl. IV, secs. 1014, 1023.:
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To a claim for damages thus measured, it is no answer to say that
the owner would have put- his land to a use different from that to.
which- the trespasser applied it, one perhaps less remunerative, or even
to no use at all and that he should therefore be compensated only
accordingly. When a trespasser not only injures an owner by de-
priting him of his chosen use of his property or of his privilege of
withholdingit from use but also tortiously uses-that property for his
own purpose and gain, the damages. recoverable are properly deter-
mined by reference not to the value of what the owner might have
done with his property but to the value of what the tort-feasor actu-
ally did with it. He is therefore held liable for. the actual worth of
the use wiOhich he made of it. This however is not to be understood
as commensurate with the benefits or profit-derived from the unlawful
use but is commonly the fair rental value of that use. Nor is the
owner's right to recover on this basis dependent upon his receipt of
any income from the la-d.

Moreover, damages for trespass are in no event to be controlled by
provisions of statutes or of reghlations which fix charges. for awful:
use of Government land. The Utah Power and Light Company case
so held.5 In that case, in which appellants were found to have com-
mitted continuing trespass hpon reserved lands of the United States,
the damages which the United States prayed to recover were simply
amounts equivalent to charges prescribed by regulations to be paid
by a lawful permitee of the Government for a use similar to that
which appellants had unlawfully made of the-lands. But as to that
prayer, Mr. Justice Van Devanter, speaking for the Court, held as
follows:

As tle defendants have been occupying. and using reserved lands of the
United States without its permission and contrary to its laws, we think it
is entitled to have appropriate compensation therefor included in the decree.
The compensation should be measured -by the reasonable value of the occu-
pancy and use, considering its extent and duration, and not by, the scale of
charges ntamed in the regulations as prayed in the tbill. Howev& much this
scale of charges may bind one whose occupancy and use are under a license
"or permit granted under the statute, it cannot be taken as controlling what
may be recovered from an occupant and user who has not accepted or assented
to the regulations in any way. [Italics suppliaed.l

In the instant cases, the decision of May 14, 1943, was in error in
directing the Commissioner to limit the Government's demand to the
value of the stock driveway and grazing uses of which appellants had
deprived the public and the Government under such regulations or
policy as were applicable thereto. In so far therefore as that limita-

5 Utah Power and 1ight Co. v. United States, 243- U. S. 389, 411 (1917).
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tion is concerned the decision of May 14, 1943, must be modified.
Appellants will be held liable for the reasonable value of their use
and occupancy of the lands in the light of both the duration and the
extent of such use and occupancy, independently ascertained in ac-
cordance with the applicable legal principles.. The Commissioner will
therefore ascertain and demand damages in accordance with the views'
herein expressed.-

Finally, it is to be remarked that persons who erect buildings or
fences on stock driveways and obstruct free passage thereover make
themselves liable to criminal prosecution for violation of the Unlaw-
ful Inclosures Act of February 25, 1885 (23 Stat. .321, 43 T. S. C.-
secs. 1061-1066), and further that their structures are subject to claim
by the Government as fixtures.

The decision of May 14, 1943, is modified in accordahce with the
views herein expressed.

odifted.

C. W. GRIER-AND GEORGE ETZ

Decided May 12, 1944

Motion for Rehearing decided October 28, 1944 

OIL AND GAs LANDS-LEASE-ASSIGNMENT-REGTLATION. X

Since assignments of oil and gas leases may be made only with the approval
of the Secretary of the Interior, the Secretary may: by regulation establish
the legal relationship resulting from the approved assignment, for the
power to grant or withhold consent or approval includes the power to
impose reasonable conditions in giving consent.

OIL AND GAS LANDS-JEASE-ASSIGNMENT-LEGAL RELATIONSHIP.

The Secretary of the Interior has by. regulation established the legal relation-
ship between the United States and the lessees and assignees of portions'
of oil and gas leases upon approval by the Secretary. Such, assigned por-
tions of leases are to 'be considered segregated as new leases and such
assignees, are to stand' in the same position as though the leases had been
issued to them originally pursuant to an application therefor.

OIL AND GAS LANDS-LEASE-ASSiGNMENT-DIScOVERY.

As a result of the legal relationship established by the Secretary' of the
Interior, the assignor (original lessee) and the assignee of a portion of
an oil and gas lease hold segregated leases which for all. purposes are the
same as though they had been issued separately, and either lease will con-
tinue beyond the initial term only if oil or gas is discovered and produced
on that particular lease.

OIL AND- GAS LEASES-REGULATIONS.

Circular 960 of August 19, 1924 (43 CER, Cum. Supp., 192.41a), is applicable
to 5- and 10-year leases issued under the amendatory act of August 21, 1935
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(49 Stat. 674), as well as to 20-year leases issued theretofore, and the
regulation is not inconsistent with section 2(p) of such 5- and 10-year
leases.

CHApxAN, Assistant Secretary;

By telegram dated October 29, 1943, the Acting C ommissioner of
the General Land Office ruled that until an assignment of an oil and
gas lease is approved, discovery inures to the benefit of the- entire
lease; that upon approval of-an assignment by the Department only
the area assigned, containing a discovery well, is extended beyond the
initial term while the remaining unassigned portion, lacking a dis-
covery well, terminates;, that an assignment, on approval, operates to
segregate the listed lands under a separate lease; and that if by virtue
of a discovery on the assigned portion of the lease the land in the
unassigned portion is classified, as -being within a producing struc-
ture, the lease as to the unassigned portion will terminate at the end
of the term for which it was issued and the lessee will not have a
preference right to a new lease under the act; of July 29, 1942 (56
Stat. 726).

C. W. Grier and George Etz have appealed from the foregoing
ruling insofar as it is applicable to their leases.

I The Grier lease, an exchange oil and gas lease, was issued on Pecen-
ber 31, 1938, for the S/2 Sec. 20, Secs. 21 and 29, S½ Sec. 30, and'
_Sec. 31, T. 16 S., B. 31 E., N. M. P. M. On May 13, 1941, C. W. Grier
and wife assigned the lease in part to Nay Hightower, covering the
N1/2 SE1/4 Sec. 20, W/2 NE1/4 , E /2SE'/ 4 , El/2 S1/ 4 Sec. 21, N1/2
NE1/4 Sec. 29, E12 SW'/4 Sec. 30, NW1/4, S NEI/4, W1/2 SE1/4,
N1/2 SWI/4 Sec. 31, T. 16 S., R. 31 ., N. M. P. M.: The assignment
was filed in the General Land Office on September, 19, 1941, and was
approved by the Secretary of the Interior on September 11, 1942.'
Prior to the approval of the assignment by the Secretary, the assignee
on October 3, 1941, discovered oil and gas in commercial quantities
on the NWI/4 NW1/4 Sec. 31, T. 16 S., -R. 31 E., N. M. P.i .M.
C. W. Grier retained and still has in his name the S1/2 SW1/4 Sec. 20,
W12 W 1/2 Sec. 21, N/2 NW1/4, NEI/4 SE1/4 , S ,4 VE4 Sec. 29,
T. 16 S., R. 31 E.,N. M. P. M.

The facts in connection with the Etz lease will not be detailed in
this decision. They are substantially the same, except for the land
involved, as those existing in the Grier lease, with the further excep-
tion that the Etz assignment has not yet been approved by the Se,

'A number of other assignments executed by: Grier at about the same time, later filed
in the General Land Office and approved by the Secretary of the Interior, have no bear-
ing on the instant, case.

692959-48-50
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retary. Until the approval of the Etz assignment the Assistant
Commissioner's ruling does not affect it and after such approval it
will stand in the same position as the Girier lease.

The question presented is whether the lease will expire as to the
lands retained by Grier at the end of the initial term,2 or whether the
lease will continue in effect as to these lands by reason of the dis-
covery and production on the lands assigned to Hightower. a Since the
lease is still. in its initial term, the case is not' formally before ,the
Department and this decision, as in the case of the Assistant Com-
missioner's decision, must necessarily be in the nature of an advisory
ruling.

The Mineral'Leasing Act provides that oil and' gas leases of lands
not within any known geological structure of a producing field "shall
be for a period of five years and so long thereafter as oil or gas is
produced in paying quantities."' 30 U. S. C. sec. 226. The pertinent
sections of the lease are as follows:

Sec. 1. Rights of Lessee.-That the lessor- in consideration of rents and
royalties to be paid, and the conditions and covenants to be observed as herein'
set forth, does hereby grant and lease to the lessee the exclusive right and
privilege to drill for, mine, extract, remove, and dispose of all the oil and gas
deposits in or under the following-described tracts of land * * * for a
period of five years, and so long thereafter as oil or gas is, produced in paying
quantities.

Sec. 2. In consideration of the foregoing, the lessee hereby agrees: 
* '5 : : * * * ; * * * 

(p) Assignment of Lease.-Not to assign this lease or any interest therein
by an operating agreement or otherwise, nor to sublet any portion of the leased
premises, except with the consent in writing of the Secretary of the Interior
first had and obtained.

Thus, it is seen that the lands described in the lease are leased
"for a period of five years, and so long thereafter as oil or ga& is
produced in paying quantities," and that the "lease or any interest
therein" may be assigned by the lessee only with the written consent
of the Secretary of the Interior.

'Circular 960 of August19, 1924, signed by the Acting Commis-
sioner of the General Land Office and approved by the First Assist-
ant Secretary of the Interior (Circulars and Regulations of the
General Land Office, 1930, p. 930), provides in part as follows:

Where an assignment is made of a part of the area described in an' oil and
gas lease, and said assignment is approved by the Secretary of the Interior,
the assignee becomes a lessee of the Government as to the tract described and

The initial term in the case of both the Grier and Eltz leases has been extended to
December 31, 1944, by the act of December 22, 1943 (57 Stat. 608). A,
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is bound by the terms of the lease the same as though he had obtained the
lease to the said land through an application filed in his own name.

For the above reason it has been deemed advisable, in order that. the produc-
tion on the land segregated by the assignment may be properly accounted for,
as well as the rental to be paid by the assignee on the particular tract assigned,
to consider the assignment, after its approval by the Secretary of the Interior,
Aas the basis of a new case on which a new serial number will be given * *

This regulation establishes the legal relationship between the United
States and the lessees and assignees of portions of oil and gas leases
upon approval by the Secretary of the Interior. It provides that
such assigned portions of leases are to be considered segregated as
new leases and that such assignees are to stand in the same position
as though the leases had been issued to them originally pursuant to
an application filed theref or. As a result, the assignor (original
lessee) and the assignee hold segregated leases which for'all purposes
are the same as though they had been issued separately, and either
lease will continue beyond the initial period only if oil or gas is
discovered and produced on that particular lease, for this require- 
ment extends both to the assigned and unassigned portions by reason
of the segregation. .

The power of the Secretary of the Interior to establish this legal
relationship flows from the fact that assignments may be made only
with his consent, and "where governmental consent is essential, the
consent may be granted upon terms appropriate to the subject and
transgressing no -constitutional limitation." James v. Dravo Con-
trdeting o., 302 U. S. 134, 148., That is to say, the power to grant
or withhold consent includes the power to impose reasonable condi-
tions in giving consent. 36 Op. Atty. Gen. 29; 66 I. D. 174, 183;
of. ontana Eastern Pipeline ompany, 5 I D. 189, 191. The
establishment of the legal relationship resulting from the approved
assignment is such a condition and therefore valid.g

This regulation has been consistently adhered to by the Depart-
ment since its issuance in 1924. Thus, on March 17 1927, -instructions
were issued by the Director of the .Geological Survey to the vaiious
Supervisors of Oiland Gas Operations, also approved by the 'irst
Assistant Secretary of the Interior, Which after referring to Circular
960, provided in part as follows: ,

In conformity With: this rule, you will consider approved assignment. of a
part of the area of a lease as segregating the assigned portion for separate and
individual consideration with respect to the drilling, production, and, oyalty
requirements of the lease. As to the assigned portion' of the lease, on approval
of the assignment the assignee assumes each and every obligation of the origi-
nal lease, and the assignor is irelieved:therefrom except as to any default made
prior to' the assignment. Thus, if an undrilled, tract included in a lease be
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assigned and the assignment be approved by the Secretary, the assignee should
be required to begin drilling a well within three months of the approval, in
compliance with Sec. 2(b) of the lease, even though the number' of producing
wells' already on the originah leasehold should equal or exceed the number of

forty-acre tracts therein. Similarly, the other drilling and producing require-
ments of the lease are to be enforced with respect to the assigned portion just
asthough it were included in a separate o new leae.

Also, see 50 L. ID. 652, 655 (1924); 51 L. D. 583 (1926); letter from
Commissioner' of the General Land Office to Vogelsang, Brown;
.Cram, Feeley and Finiley, attorneys, dated September 4, 1940, ap-
:poved by Assistant Secretary;,letter'of August 13, 1941, from the
Comissioner of the, General Land Office to George R. Wickham,
attorney; and letter of June 1, 1943,. from the Commissioner of the
General' Land Ofice to the Anderson-Prichard Oil Corporation

'The appellants rely on State v. Worden 44 N. M. 400, 103 P.: (2d)
124, and Gypsy Oil Co. v. Cover, 78 Okia. 158, 189 Pac.. 540, in sup-
port of their position that production on the assigned portion of a
lease -continues the lease as to the unassigned portion.. Both of these
cases, however may be distinguished on the ground that in neither
case does it appear that a separate lease legal relationship between
the lessor and the lessee and assignee had been etablished by valid
regulation or agreement. TheF Worden case may be further distin-

- guished.'on the ground'that there the Court held that the lessor's
own assignment form was used and this form failed to provide for
the separate lease relationship, thus indicating a lack of intention
on the lessor's part to establish such a relationship. 103 P. (2d)
127. In the instant case the lessee's assignment form was used, not
the lessor's, and the clear intention of the United States to establish
the separate lease relationship is present in the regulation (ircular
960). The0 Gypsy Oil Co. case is further distinguishable on' the
ground that only private parties were. involved, hence no statutes
or regulations entered into' the consideration of the case.
"The pronouncements of the text wr'iters, relied dn'by the appel-

lants (Summers, Oil and Cas (Permanent ed.) section 295; Thorn-
ton, Oil and Ga: (5th ed.), section 338'),:are not in point since these
merely state what they consider to be 'the general rule. The general

* rule, even if taken as stated by them, i's not applicable in the instant
case because of the Secretary's regulation specifically establishing
the separate lease' relationship between the United States and the
lessors and assignees.

It 'is held, accordingly, 'that in the case of the Grier lease, and in
the case of the Etz lease in the. event f approval, by the Secretary,
the production of oil or gas in paying quantities on the' assigned
lands will not continue the lease as, to the imassigned lands 'retained
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by the lessee during the, period of such production. A separate
discovery of. oil or ga's will have to be made on tile unassigned lands
on or prior to December 31, 1 944, to continue the leases beyond their
primary terms. The ruling 'of the Acting Commissioner is therefore

Afimed.

MOTION FOR REHEARING

C; 5. W. Grier and George Etz have filed a motion for rehearing
in. the above cause in which the Department by its decision f May
12, 1944, affirmed the ruling rendered on October 29, 1943,'by the
Acting Commissioner of the General Land Office, insofar as it is;
applicable to oil and gas leases held by them.' *The* ruling was to
the effect that until an assignrment of an oil and gas lease is approved,
discovery inures' to the benefit of the entire lease; that upon approval
of an assignment 'by the IDepartment, o nly the area assigned,' con-

taining a discovery well, is extended beyond the initial term while
the remaining unassigned portion, lacking a discovery well, termi-
nates, that an assignment, on approval, operates to segregate the
listed lands under a separate lease; and that if by virtue of a dis-
covery on the assigned portion of the lease the land 'in the unassigned
portion is classified as being within. a producing structure, the lease
as to the unassigned portion will terminate at the end of the term
for which -it was issued and the lessee will not have a preference
right to a new lease under the act of July 29, 1942 (56 Stat. 726).

Petitioners assign as grounds for their motion:
1. That the decision is based solely upon a regulation that is in-

consistent-wit the "express and specific provisions" of the leases in
question. -

-2. That the decision ignores or fails to consider points relied upon
by appellants in the brief filed on their behalf in connection with
their appeal from the General Land Office.
,-3. That the decision is of far-reaching effect and of much public

concern, and, if allowed to stand; will give the act of -February 25,
1920 (41 Stat. 437), and amendments thereto, an unwarralited and
inequitable.' construction' which was not intended by Congress and.
which will lead to much confusion and expense in 'departmental
administration of the act. E '

The second and third grounds are insufficient to support the motion.
All points relied upon' by appellants in their appeal were thoroughly
considered by the Department, but in view of the ground upon which
the decision was based, it was unnecessary to take up and answer spe-
cificallyeach point raised. These points included the one now assigned
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as the third. ground for petitioners' motion; it received careful con
sideration by the Department and raises no new issue here.

The first ground presents the only new contention. The substance
of the argument is that the appellants are bound by the terms of their
lease (sec. 2(m)) to conform only to reasonable' regulations of the
Secretary of the Interior which are "not inconsistent with any ex-
press and specific provisions" of the lease. They contend that the

,.regulation of August 19, 1924 (Circ. 960), which formed the basis of
the Departmeint's decision, is inconsistent with express and specific
provisions of their lease and that the regulation is, therefore, not
controlling.

First, it is argued that the regulation was promulgated prior to the
passage of the amendatory act of August 21, 1935 (49 Stat. 674), and
was therefore applicable, and intended to be applicable, only to the
old form of 20-year lease with-,preferential right of renewal and not
to the type of lease in question, the production lease established by
the 1935 act. It i true that the present form of lease was not in
existenee at the time the regulation wasissued. However, in estab-
lishing the legal relationship between the United States and: lessees
and partial assignees, the regulation does not mention and was not
made dependent upon any particular forml of lease. It was aimed
at defining the legal situation to prevail when there should be an
assiguinent of a part of an area described in an oil and gas lease. It
is immaterial therefore whether the lease is one for 20 years with
preferential right of renewal or a 5- or 10-year lease extensible by
production.

As for the contention that the regulation was not intended to apply
t o the present form of lease, reference need be made only to the fact
that the rule therein expressed.has been affirmed on seVeral occasions
since 1935. See the letters dated 1940, 1941, and 1943, cited in the
Department's decision, p. 716.

Secondly, petitioners contend that the regulation would operate to
restrict the lessees' power of assignment and that it is therefore con-
trary to the terms of section 2(p) of the lease which gives them such
power. They cite the situation where a lessee whose lease has been
'extended by reason of production on one section of his leased lands
wishes to assign his lease to undeveloped sections. The regulation
would have the effect of terminating the lease as to those undeveloped
sections upon the approval of the assignment. Therefore,.it is argued
that the lessee's right of assignment would be'curtailed contrary to
the provisions of section 2 (p).

This argument seems to beg, the question at 'issue. Section 2(p)
authorizes assignments, but it provides that they may be made only
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with the consent of the Sedretary. As pointed out in the Depart-
-ment's decision, this means that the Secretary may impose reasonable
conditions in giving his consent. Since these conditions naturally
qualify or limit the exercise of the assignment power; section 2(p)
expressly recognizes that the power of assignment is not absolute.
The question therefore is whether a condition imposed, in this case
the regulation, is reasonable and not merely whether it will operate

* tQ restrict the exercise of the power. In arguing that the regulation
is invalid solely because it limits the power of assignment, petitioners

* assume,- without proving, that it is unreasonable* and arbitrary.
F0; Petitioners raise sundry other points in .support of their motion,

but these seem to be no more than elaborations of points previously
urged by them on appeal; They therefore need not be discussed.

On behalf of petitioners, the Humble Oil and Refining Company
and the Texas' Company have filed amicus curiae briefs. They- do
not, however, present any new grounds for consideration but merely
enlarge upon or repeat contentions already raised by petitioners.

Because neither the motion nor the amics euriae briefs present any
new grounds of substance for rehearing, the motion is-

Denied.

AUTHORITY OF THE SECRETARY TO PARTITION RESTRICTED
INDIAN LAND

Opinion, June 29, 1944

RESTRIcTED INDIAN LAND-AUTHORITY OF SECRETARY TO PARTITION-ACT OF MAT

18, 1916.S
The: Secretary of the Interior may not partition land held under a restricted

deed by virtue of the authority vested in him by the act of May 18, 1916
(39 Stat. 127, 25 U. S. C. sec. 378), which act authorizes him to partition
inherited trust allotments.

RESTRICTED INDIAN LAND-PARTITION-EFFECT OF STATE COUT DECREE.

No partitioning of the Indian's restricted interest in land effected by a decree
of a State court would be binding on the IJnited States unless it were a
party to the suit.

RESTRICTED INDIAN LAND-PARTITION-NON-INDIAN OWNER-LEGISLATIVE RELIEF.

A non-Indian owner of an undivided interest in restricted Indian land cannot
make the United States a party :to any suit brought for the purpose of
partitioning lands held under a restricted deed..

Such a non-Indian owner's only remedy appears to be the enactment of legis-
lation conferrina uDon some court jurisdiction to partition the land.
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HARPER, Solicitor ;

I am returning for your [Commissioner of Indian Affairs] further
consideration-the attached letter to Herbert K. Hyde, Esq., relating
to the partition of the NE1/4 of section 33, township 9 North, Range 1
East, in Cleveland County, Oklahoma. The W/2of this quarter sec-
tion was originally the allotment of William Phelps and the E1½2
thereof was the original allotment of John Phelps, both of whom
were members of the Citizen Band of Potawatomi Indians.

Margaret Holmes, an heir to an undivided one-half interest in both
tracts of land, conveyed her interest in both the E/2 and the Wi/2

-of the NE1/4 to John H. Goodin, a white man; and John H. Goodin,
legal guardian for John William Goodin, an Indian, heirs to the
remaining undivided interest, by deed dated March 2,'1901. The deed
was Approved by the Department on May 20, 1901, subject to the
restriction that any conveyance of the land must be approved by the
Secretary of the Interior to pass valid title. The consideration for
this conveyance was the conveyance by-the Goodins of their undivided
interests in other lands. The Secretary of the Interior was, of course,
without authority to place any restrictions against the alienation of
the one-fourth undivided interest which John H.'Goodin acquired
under the afore-mentioned deed and since Jobn H. Goodin likewise
acquired his original one-fourth undivided interest unrestricted it
followed that his undivided one-half interest in the land was unre-
stricted from and after 1901.' -

John H. Goodin's unrestricted undivided interest is now claimed
by B. H. Goodin, also a white man, subject to his mineral deed to one
R. A. Heffner, covering a one-eighth interest in the W/2 of the NEI/4
and a mortgage to one J. B. Webb, covering his undivided one-half
interest in the W1/2 thereof. The remaining undivided one-half in-

- terest is still-in Indian ownership and.is still restricted against aliena-
tion without the approval of the Secretary of the Interior. It is
now owned by Edith Fay Goodin Woodring, Thomas Goodin and
J. R. Goodin.

* 7 ' On October 3, 1939,-your Office submitted for approval two deeds,
one from B. H. Goodin and his! wife, Stella, conveying to the Indian
owners their undivided interests in and to the E/2 of the NE1/4 and
the other from the Indian owners conveying to B. H. Goodin their
undivided interests in the W/2 thereof. These- deeds, if approved,

* would have accomplished the partition of the lands. The exchange
deeds were not approved at that time because of certain deficiencies
shown by the abstract of title submitted with the deeds.2 :

1 See Levindale Leaa fi Zinc Mining G7o. V. Coleman, 241 U. S. 432 (1016).
2 see Solicitor's opinion M-30440, August 4, 1940. -
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.0 The deeds were resubmitted for approval on September 2, 1940,
but by a memorandum of October 24, 1940, this office held that since
the continuation of the abstract of title disclosed that the Secretary
of the Interior had approved an oil and gas lease on the restricted
interests in these lands and that the unrestricted interest had also
been leased for oiland gas purposes, and further that a mineral deed
to an undivided one-eighth interest in the oil and gas and other
minerals on the W½ of the NE'A had been executed by B. H. Goodin
and his wife, it would be necessary that the parties execute new deeds.

Trouble seems 0to have arisen between B. H. Goodin and the Indian
heirs at about that time. The Indians have ever since consistently
refused to execute new deeds or to do anything toward settling their
controversy with B. H. Goodin or getting the lands partitioned.

lOn June 8, 1943, B. HI. Goodin, through his attorney, Herbert
K. Hyde, Esq., served notice on the United States District Attorney
for the Western District of Oklahoma and on the Superintendent
of the Shawnee' Indian Agency that he had oil May 13, 1943, com-
nmenced an action in the District Court of Cleveland County, Okla-
homa, against the Indian owners for the partition of the lands.
After the Superintendent called the suit to the attention of this
Department, he was informed by your letter of August 4, 1943, that
while the position of the Office of Indian Affairs ordinarily -was that
a State court was without jurisdiction over restricted Indian land,
in view of the existing circumstances your Office was willing to waive
the matter of jurisdiction and let the court proceed with the proposed
partition proceeding with- the 'understanding that the decree in
partition would be subject to the approval of the Secretary of the
Interior. It was suggested that the Superintendent so advise the
United States Attorney. That letter was approved by the Depart-
ment on September 10, 1943. tEvidently the letter from the Depart-
ment of Justice dated June 19, 1943, and transmitted to, your Office
on June 23, 1943, was overlooked. It is not with the present record.

In' that letter the Department of Justice pointed out that the :State
court, did not have jurisdiction to partition the land and stated that
the. United States-Attorney had been instructed to .move to quash
the service on him and the Superintendent and to move to dismiss
on behalf of the restricted Indians, if the attorney for Goodin re-
fused to dismiss the action voluntarily. Thereafter Goodin dismissed
his suit in the State court.

On August 23,. 1943, at the suggestion of the United States At-
torney,Goodin petitioned the Secretary to partition the land."under

and by virtue of the authority granted to the Secretary of the In-.
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terior under the act of May 18, 1916" (39 Stat. 127, 25 U. S. C.
sec. 378).

In his petition, B. I. Goodin states that although he is the owner 
of an undivided one-half interest in the lands he is being entirely
excluded therefrom and that he is receiving no income therefrom.
He states fther that he-has no remedy in any court of competent
jurisdiction and that he can secure no relief except through the 
proper action of the Secretary of, the Interior.

On December 21, 143, your Office advised the Superintendent:
* * * After carefully considering the matter and in view of the fact that

the lands involved are not in a trust status but are held under restricted deeds,
it has been determined that the lands cannot be partitioned by the issuance of
a fee- patent to the white man and a trust patent to the Indian heirs. The
partition, if made by the Department will therefore, have to be through the
means of appropriate deeds executed by the parties involved. The only other
alternative is to have the lands partitioned by appropriate court action as here-
tofore attempted by Mr. B. H. Goodin, the white man.

The Superintendenrt was instructed to call upon the Indians to
execute: a proper deed or to show cause why proper court action
should not be instituted to partition the lands.; On February 10,
1944, the. Superintendent informed you that none of the Indians
was willing to execute a new deed.

You now propose to inform Mr. Hyde that there will be no ob-
jection on thedpart of the Department to the bringing of an appro-
priate action in the State court to have the land partitioned. I do
not agree that the Departnent should so inform Mr. :yde. The
Department's action of September 10, 1943, acquiescing in the par-
titioning of these lands by the' State court was ill-advised. It was
however, based on the fact that the United -States Attorney had
been- served with notice in this suit and the belief that he would
take whatever action lmight be necessary to protect the interests of
the United States and the Indians. The fact that the Attorney
General had already instructed the United States Attorney to move
to 'dismiss the suit was not brought to the attention of the Depart-
nent at that time. The same mistake should not be repeated.;

Obviously, as your Office recognizes, 'the State court has no juris-
diction over the restricted interest in this land.3 Any partitioning
of the land eected by a decree of such a court would not be binding
upon the United States and could be set aside by the United States
unless it were a party to the suit.4 I know of iO way in which Mr.

'Goodin could make the United States a party to any suit which he
might bring to partition the lands.;

S Cohen, Handbook of FederaZ Indian Law, chi 19, see. 5.'
4 ited States v. Heliard, 322 U. S. 363.
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I agree with you that the lands may not be partitioned under
the act of May 18, 1916, supra. That act authorizes the Secretary to
partition inherited trust allotments and to issue patents in fee to
competent heirs and trust patents to incompetent heirs.' The Secre-
tary may not issue a patent in fee or a trust patent for lands held
under a restricted deed.

It seems inescapable, therefore, that Mr. Goodin has no remedy
il the Department or in the courts for the situation in which he
finds hiimself. The only possible source of relief open to Mr. Goodin
appears to': be the enactment of legislation conferring upon some
court jurisdiction to partition these lands. In this connection your
attention is called to the act of June 29, 1936 (49 Stat. 2368), validat-
ing certain conveyances of Kickapoo Indians in Oklahoma. Secion
2 of that act conferred upon the United States District Cofrt for
the Western District of Oklahoma jurisdiction to hear and determine
partition actions involving the lands specified in that act. If, as
an adiministrative matter, you believe that the present involved
ownership of the land warrants such a measure, it might be well
for you to give consideration to the propriety of informing ir. Hyde
that the Department would have no objection to the enactment of
a private law for the relief of his client.

AVAILABILITY: OF PUEBLO COMPENSATION FUNDS, FOR THE
PURPOSE OF LOANS TO OTHER PUEBLOS

Opin4on, July 7, 1944

STATUS AND PoWERs oir INDIAN Tazs-TRiBAL FUNDS-TRIBAL CONTRACTS.

The pueblos of New Mexico possess the requisite capacity to enter into binding
contracts, the validity of which depend upon the legality of the object and
the means of attaining that object. Under sections 5 and 7 of the act of
June 18, 1934 (48 Stat. 984), the: Secretary: of the Interior may acquire
lands for the Acoma and Laguna Pueblos and declare them to be Indian
reservation lands, and such action is not in violation of the act of May 25,
1918 (40 Stat. 561, 570). The so-called Compensation funds of the Picuris
and Pojoaque Pueblos are available for any purpose considered of real
0 i benefit to the pueblo conerned, other than per capita payments,; which are
approved by the governing officials of the pueblos and the Commissioner
:of Indian Affairs. A loan of such funds to the Acoma and. Laguna Pueblos
to augment their present landholdings must be protected by adequate
security and must return the lending pueblos the same orfa greater rate
of interest than the funds are now earning, on deposit in the United States
Treasury. The lands of the Acoma and Laguna Pueblos, whether now
owned or hereafter acquired, are subject to the inhibitions on alienation
or encumbrance found in section 4 of the 1934 act, mspra.
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HARPER, soliitor: 

In a. memorandum of May 8 the Commissioner of Indian Affairs
presented the question of whether the so-called compepsation funds
of the Picuris and Pojoaque Pueblos may be loaned to the Acoma and
Laguna Pueblos for the purpose of enabling the borrowers to pur-
chase certain patented lands and improvements within the Eleven
Townships purchase area.

The Commissioner's memorandum recites none of the. details of the
proposal. There are several questions which naturally suggest them-
selves and which I believe-would have to be answered before a definite
opinion could be given as to the legality of the proposal.; For ex-
ample, there is no information at hand as to the arrangements con-
templated for the. repayment of the loans. The plans for repayment,
including the promises to be made for the payment of interest and the
pledging of property as security, would constitute integral parts of
the oan transaction. In the absence of information as to these and
other features of the proposal it is believed that it would be inadvis-
able to venture an opinion at this time on whether the loans can or
cannot be made.

Whatever the details of the proposal may be, however, there are
certain fundamental legal principles which would apply in any event.
I will discuss these principles briefly below in the belief that: such
discussion may prove helpful in reaching the administrative conclu-
sions which will be required.

'The. proposed loan transaction is, of course, a contractual one,: and
it is apparent that the action proposed by each party to the contract
must rest upon legal authority. It is well settled that the pueblos of
New Mexico have the status of separate legal entities, possessing the
requisite. capacity to enter into binding contracts.' In the final an-
alysis, the contracts of the pueblos, as those of non-Indians, depend
for their validity upon the legality of the object to be attained and
the legality of the means of attainment employed by the contracting
parties.

.It is the object of the present proposal to augment the landhold-
ings of the Acoma and Laguna Pueblos. The .property and affairs
of both of these pueblos are subject to the provisions of the act of
June 18, 1934 (48 Stat. 984), section 5 of which specifically author-
izes the Secretary of the Interior to acquire lands for the tribe. Under
section 7 of that act the lands so acquired may be proclaimed to be
Indian reservations.. Action so taken. by the, Secretary under these
specific authorizations is not in violation of the act of May 25,19181

1 Cohen, Handbook of Federal Indian Law, Oh. 14, sec. 5,: and Ch. 20. 
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(40 Stat.561, 570), which prohibits additions to Indian reservations
in0the State of New Mexico "except by Act of Congress." Thus it
is clear that the purpose of the proposed loans is a legal purpose,
and that the borrowing pueblos may augment their present holdings
through the purchase of lands. There remains for consideration the'
question of whether the. compensation funds of the Picuris and
Pojoaque Pueblos are available for the purpose of loans, and if they
are so available; the further question of whether the Acoma and
Laguna Pueblos are in a position to meet the conditions under which
the funds are available.

In my memorandum of March l, 1944, I held that the compensation
funds of the Picuris and Pojoaque Pueblos were available for -the
purchase of lands to be thereafter leased to the Ramah Navajos
provided it was administratively determined that the purchases were
in fact being made for the benefit of the pueblos. That memorandum
listed the several appropriation acts by which appropriations were
made to the Picuris and Pojoaque Pueblos to compensate them for
lands and water rights lost to them pursuant to the Pueblo Lands
Act of June 7, 1924' (43 Stat. 636). It was shown that with the
exception of one item of $7,684.50 made available by the act of March
4, 1929 (45 Stat. 1562, 1569), for the purchase of a particular tract
of land for the Picuris Pueblo the balance of the funds of both pueblos
was continued available until expended by the acts of May 9, 1938
(52 Stat. 291, 299), and May 10, 1939 (53 Stat. 685, 694). These
latter acts incorporated language which had first appeared in the act
of August 9, 1937 (50 Stat. 571, 572), making the funds available
not only for the original purposes, i. e., the -reacquisition or replace-
ment of properties lost pursuant to the 1924 act, but also "for such
other purposes, except per capita- payments, as may be recommended
by the governing officials of the particular pueblos involved, and be
approved by the Commissioner of Indian Aff airs."i

It is to be borne in mind that the compensation funds of the pueblos
are not gratuities from the United States. As their name implies
they are of a cqmpensatory character, a quid pro quo, belonging to
the pueblos and merely held in trust by the Government. Thus, while
it, appears from the comprehensive language of the appropriation
acts, quoted above, that these funds are available for any purpose
other than per capita payments, it would be a mistake to assume that
there are no limitations on the use of the funds. The high degree
of care imposed by the law on any fiduciary limits the Commissioner
of Indian Affairs to the approval of those expenditures recommended
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by the governing officials which result in a real benefit to the pueblo.2

Whether a loan of these funds to other pueblos meets this standard
depends upon whether a tangible advantage accrues to the lending
pueblos. The moneys are now in the Treasury of the United States,
drawing interest at the rate of 4 per cent per annum. This is
the safest investment known to our Govermneht, and I have no
hesitancy, therefore, in expressing the opinion that any loan of these
funds to other pueblos must be protected by adequate security and
must return at least the same if not a greater rate of interest than
the funds now earn. In view of the inhibitions contained in the
act of June 18, 1934, supra, no lands of the Acoma or Laguna.
Pueblos, whether now owned or hereafter acquired, would be avail-
able for pledge as security for te loans. The ability of these
pueblos to make and carry out a promise for the repayment of the
substantial amount that would be involved; with interest, depends
upon matters not in the record before ine.

If it is found to be administratively feasible-to proceed with the
formulation, of plans for the proposal within the limits of the
fundamental principles mentioned above a complete outline of the
proposal should be prepared and submitted by the Commissioner for
review of the legal questions involved.

OWNERSHIP OF INVENTION MADE BY EMPLOYEE OF THE IN-
TERIOR DEPARTMENT IN ACCOMPLISHING ASSIGNED TASK

0Opinion, July 14, 1944

INVENTIONs BY 1MJIPLoYEEs-DEPA"TMENTA ORDER No. 1763-REsEARcH OR
INVESTIGATION-TIAME OF INVENTION.

The invention of a safety valve by an employee of the Bureau of 'Mines whose
duties include the designing of equipment in that field, and who was given
the task of procuring such a valve because of his special qualifications,
is within the general scope of the governmental duties of the employee,
and as such is required to be assigned to the Government under depart-
mental Order No. 1763. It is immaterial that the invention was conceived
on the employee's own time.

2 The following statement was submitted in justification of the language which broadened
the scope of availability of the funds "The wording of the text of this item as now
written so restricts the use of these funds that requests of the governing officials of the
pueblos for the purchase of farming equipment, and other articles of general benefit. to
the pueblo as a whole must be denied. :' * These Indians, because of their well-
established local government and their ability intelligently to handle their own problems,
should be able to draw upon these funds for general purposes considered of real benefit
to the individual groups." Page 895,; Hearings, House Subcommittee of the Committee
on Appropriations, Interior Department Appropriation Bill for 1938 (act of August 9,
1937, 50 Stat. 571).

11-1
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The drafting of working drawings and the reduction to practice on Govern-
ment time, with Government facilities and financing, of an invention com-
pletelyX conceived on the inventor's own time, are such substantial steps
in the making or development of the invention as to require the assignment
of the invention to the Government under departmental Order No. 1763.

HARPER, Solicitor:
The Director of the Bureau of Mines has requested my opinion

concerning the relative rights of the Government and Carl E. Baird,
an employee of the Bureau of Miies, to an invention of an excess
flow valve.

According to Mr. Baird's Invention Report, transmitted with the
memorandum, the valve was invented in the following circumstances:
Mr. Baird, all assistant mechanical engineer, was working in the
Bureau of Mines'helium plant at Amarillo, Texas, when the need
arose for control valves in the high-pressure helium lines, capable
of automatically shutting off the flow of gas when an excess amo-uht
of flow resulted from leakage, line-breaks, or other- causes. Apparent-
ly because of his employment as a sales and service engineer for a
valve and meter manufacturer and his work on engineering problems
in connection with excess flow valves for use in'pipe line prior to his
employment with the Bureau of Mines, C. W. Seibel, Supervising
Engineer at the plant, assigned hin the task of locating a- source of
supply of valves for use in a helium transmission line. - - - X

It would seem that Mr. Baird wrote to several' valve and instru-
ment companies to discover whether they had any valves suitable
for the purpose desired, and found that no such valve was manufac-
tured, before he began work on the invention upon which his claim
is founded. However, his Invention Report, -Paragraph No. 9,1
is susceptible of another interpretation, i.e., that- he made inquiries
concerning a preconceived type of valve, only to find that no such
valve was made. If the second interpretation is the correct one, the
evidence points strongly to the fact that, at the time of the invention,
Mr. Baird considered the design of the valve only as part of his
regular engineering duties, just as drawing up specifications for .any
piece of equipment would be. For purposes of this opinion, however,
it will be assumed that Mr. Baird did not give- consideration to the
invention or development of a new type of valve until he discovered
the inadequacy; of those regularly copnstructed by manufacturers, the-
interpretatioll which is most favorable to his belief that title to the
invention belongs to him rather than to the Government.

1"The inventor was in contact with several valve and instrument companies prior to
design of this excess flew valve; however, none of these manufacturers had any excess
flow valves similar to the writer's design,"
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Mr. Baird states that the idea for the valve was conceived on July
8,1943, on his own time. He says, and is supported in his statement
by the memorandum from the Director, that the invention was, like
Minerva sprung full-fledged from Jove's brow, complete from the
moment of conception, being theoretically demonstrable by state-
ment alone without further development. Nevertheless, no drawing
of the valve was made on July 8 or at any time until Saturday, July
10, when a pencil sketch was made (presumably on Government
time) and the invention discussed with Mr. Seibel and other employ-

- ees of the Amarillo Helium Plant. hen all the persons with whom
Mr. Baird discussed his design for the valve agreed that it was
workable, reduction to practice was begun at once by the helium
plant, on Government time, with Government materials, using. the
helium plant's construction funds. The first valve was finished .at
the plant on August 3, 1943, and the first detailed drawing made on
August 16, 1943.

As stated in his Invention Report, Mr. Baird's duties are "to make
gas flow calculations, prescribe metering and automatic control
equipment, perform engineering duties relating to the construction
,of gas pipelines, erection of gas processing equipment, checking on
the strength of pressure vessels, assisting in the design and construc-
tion of buildings and framework for heavy pressure vessels, and
similar engineering work."

The title to Mr Baird's invention, as between him and the Gov-
ernment, depends upon whether the invention was made within the

* general scope of his governmental duties, as defined in section 2(a)
of departmental Order No. 1763, dated November 17, 1942. Under
one of the two criteria set up therein, an invention is considered to
have been made within the general scope of the governmental duties
of an employee "whenever his duties include research or investiga-
tion, * * * and the invention arose in the course of such research-or
investigation and is relevant to the general field of an inquiry to
which the employee was assigned.".

Mr. Baird's duties, according to his; job sheet, include the perform-
ance of engineering duties relating to the construction of gas pipe
lines, assistance in the design and construction of buildings and
framework for heavy pressure vessels, and similar engineering work.

* These duties contemplate new construction, and the meeting of new
engineering problems as they- are encountered. The fact that the
words "research and investigation" are not used in the classification
of his duties is immaterial, if in fact his duties did include the
solution of engineering problems connected with construction. The
application of known engineering and physical principles to ac-
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complish hitherto unknown but desired results constitutes- invention,
and such work was included in Mr. Baird's duties at. the time of his
invention. In this respect, Mr. Baird's duties differed from those
of the radio engineer described in Opinion M. 33183, dated August
31, 1943H (not published), where any designing work contemplated
was only in connection with the more efficient and economic operation
of a studio already in existence.

-As part of his duties, Mr. Baird was assigned the task of locating -

a valve that would satisfy a particular need. The choice of an in-
dividual who had formerly been employed by a valve manufacturingX
concern as an engineer is. significant, as indicating that the assign-
ment was actually to locate a valve already manufactured, if avail-
able, but if not, to design one. Although there may not have been,
and probably was not, a specific assignment to invent, there was an
assignment to produce, in some manner, a satisfactory valve. While
pursuing this assignment, Mr. Baird conceived his invention. It
may therefore reasonably be said that the invention arose in the
course of research or investigation within his duties and relevant to
the general field of an inquiry to which he was assigned.

Order No. 1763 differs from, and is intended to modify, the general
rule concerning Government employees established by the Supreme
Court in United States v. Dubilier Condenser Corporation, 289 U. S.
178 (1933), by making a specific assignment to invent unnecessary
before title to an employee's invention belongs to the Government.
The object of the order being to secure for the pebple of the United
States the full benefits of Government research and investigation in
the. Department of the Interior, it-can only be accomplished if -an
assignment is -required whenever -an invention arises in the course of
duties to which the employee is assigned, no matter how those duties
are described in the employee's classificatipn sheet.

Since the invention of the valve comes within the, first of the
criteria established by section 2(a) of Order No. 1763, it is immate-
rial that the conception may have occurred during the inventor's
leisure hours.

* - * * having agreed in advance that he would investigate for the benefit
of the United States a suggestion of his superior officers, he cannot evade his
obligation by developing it while on leave. [United States v. Houghton, 20 F.
:(2d) 434, 439 (1927), affirmed 23 F. (2d) 386 (1928).] .- '

We do not consider the claim made by Byerlein that he developed this patent-
able idea at nights as of the slightest importance. His salary was paid either
for the year or for the month. Certainly under the -written -contract it would
make no difference what time in the day or night such ideas were developed.
[Toledo Machine & TooT Go. v. Byerlein, 9 F. (2d) 279, 281 (1925).]

:692959-48-51 -
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The title to Mr. Baird's invention is required to be assigned to
the Government, not only under the first criterion established, by'
Order No. 1763, but also under the second, defining an invention as
within the general scope of all employee's duties if it was in sub-
stantial degree made or developed through, the use of Government
facilities or financing, on Government timn, or through the aid of
Government information not available to the public. Mr. Baird's
excess fiow valve, except for the conception of the original idea, was
made and developed on Government time, with Government facili-
ties, and with GoverninIent financing. The first sketch was made at
the Amarillo Helium Plant and the first disclosure to witnesses was
to fellow employees at-the plant. The valve was reduced to practice
in the plant's workshops and detailed drawings were made there.
Although it is not stated that the original idea or plans were modified
in. any way during this process, it is improbable that no changes
were made between the stage of mental conception and the finished
final form of the valve. As pointed out in the opinion of March 31,
1943, 58 I. D. 374, supra, following a long line of Supreme Court
decisions, an. invention is not made- until it has passed beyond the
stage of mental conception and imperfect experiments and is repre-
sented in some physical form, of which the minimum requirement is
a working drawing or model. "A conception of the mind is not an
invention until represented in some physical form. C**" Clark
Thread Co. v. Willimantic Linen Co., 140'U. S. 48L, 489 (1891).

Nor is an invention considered as "made," as defined by the order,
until there has been some demonstrable overt action on the part of
the inventor establishing the fact of the invention, such as disclosure
either-orally or in writing, or the preparation of working drawings
or a model. Therefore, no matter how complete the inventor's con-
ception reached at his leisure, the invention was actually made and
developed on the Government's time, with its facilities and financing.

Mr. Baird attempts to bring his invention within the facts of
Opinion M. 33183, spra, wherein it was held that, since the concep-
tion was mathematically and theoretically demonstrable by state-
ment alone, construction of a model on Government time did not
require an assignment to the Government. The facts are distinguish-
able, however, in at least one respect other than the difference between
the duties of the inventors pointed out above. In that case, the work-
ing drawing essential to the "making" even of an invention com-
plete from conception was finished at home and not on Government

time, whereas, here, the invention had not, progressed beyond con-
ception before work was begun on it -at the helium plant.



726] PATENT RIGHTS OF BUCKMASTER AND LEWIS 731
July 14,1944

Therefore, sinc6 the invention not only arose in the course of:
duties assigned to Mr. Baird, but was actually "made" and "devel-
oped" on Government time, with Governmeilt facilities and financing,
as disclosed by the statements in the Invention Report, Mr. Baird
is required to assign his invention to the Government, as represented
by the Secretary of the Interior. If upon a fuller statement of facts
'there is sufficient evidence to support the- Icollulusion of the Director
of the Bureau of Mines that the inventor is entitled to commercial
rights to his invention I shall be- glad to revise my opinion. [See
inf'a, p. 738.]

Approved:
MICHAEL W. STRAITS,

Assistant Secretary.

RIGHT OF THE UNITED STATES TO INVENTION COMPLETED BY
EMPLOYEES OF THE INTERIOR DEPARTMENT AFTER NOVEM-
BER 17, 1942-

* - : -g: 0 . 0. Opinion, July 14, 1944

DEPARTMENTAL ORDER No. 1763-TIE OF INVENTION-EMPLOYMIfENT TO INVENT-

DISPOSITION OF GOVERNMENT PROPERIY-DEVELOPMENT OF INVENTION.

An employee of the Geological Survey required to pursue and direct research
:in the development of new methods and devices in a particular field is
employed to make an invention within the terms of United States v.
Dubilier Condenser Corporation, 289 U. S. 178 (1933), and so is any em-
ployee assigned to work with him in connection with his experimentation.

An invention made as a result of an assignment to invent belongs to the
Government, and the inventor may not retain commercial rights thereto.

An invention substantially developed on Government time, with Government
facilities and financing after November; 17, 1942,- the effective date of

:.departmental Order No. 1763, is required to be assigned to the Government
even though it was conceived before that date outside the general scope
of the inventors' governmental duties.

HARPER, Solieitor:
My opinion has been requested, pursuant to departmental Order

No. 1871 of September 7, 1943, regarding the relative' rights of the
Government-and two employees of the Geological Survey, J. L.
Buckmaster and J. G. Lewis, to an invention called a "Stereoblique
Plotter."

As described in the invention report submitted by the two inven-
tors, the Stereoblique Plotter is an instrument designed for drawing
planimetricamaps directly from'6verlapping oblique photographs.
The inventors state that they conceived the original idea on June
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22, 1942, and made a schematic diagram demonstrating the basic prin-
cles underlying the invention on' June 27, 1942. The. sketch is
unwitnessed and has no identifying date except that written on it
by'the inventors. No disclosure to others was made at the time.
Thereafter the instrument was developed' in the. Geological Survey,
approximately a year being consumed in the development. A first
fmodel was successfully operated on May 29,. 1943, and a second and
improved model on November 11, 1943.

Assuming that the invention was complete on June 27, 1942, and
therefore was conceived and "made," as that word is used in depart-
mental Order No. 1763 [58 I. D. 374], before November 17, 1942, the
effective date of the order, the relative rights of the employee-inven-
tors and the Government must be decided under the general law as
pronounced by the courts.

According to these decisions, applying both to private industry
and Government service, the factor determinative of title to an in-
vention, when there is no express contract to assign to the employer,
is the nature of the employment. As stated by the Supreme Court
in United States v. Dubilier Condenser Corporation, 289 U. S. 178,.
187 (1933):

* One employed to make an invention, who succeeds, during his term of service,
in accomplishing that task, is bound to assign to. his employer any patent
obtained. The reason is that he has only produced that which he was employed
to invent. His, invention is the precise subject of the contract of employment.
A term of the agreement; necessarily is that what he is paid to produce belongs
to his paymaster. Standard Parts o; v. Peck, 264 U. S. 52. On the other
hand, ithe employment be general, albeit. it cover a field of labor and effort in

* the performance of which the employee conceived the invention for which he
obtained a patent, the contract is not so broadly construed as to require an
assignment of the patent. .Hapgood v. Hewitt, 119 U. S. 226; Daltzell v. Dueber
Watch Case Mfg. Co., 149: U. S. 15.

The two cases cited by the Court as illustrative of general employ-
ment were both cases where the inventor was in charge of the em-
ployer's works and apparently had discretion to devise and make
improvements in articles manufactured as: well as, in methods of
manufacturing them. It is true that the invention in controversy
in Hapgood v.Hewitt was developed while he was engaged in design-
ing an iron frame to substitute for the wooden' frame formerly used
on a sulky plow at the direction of the employer's officers, but it does
not appear that his employment necessarily contemplatedinvention,
or that the.plow itself was patented. .

The Court in the Dubilier case explains the difference in the fol-
lowing manner: .
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Though the mental concept is embodied or realized in: a mechanism or' a
physical or chemical aggregate, the embodiment, is not the invention. and. is
not the*isubject of a patent. This distinction between the idea and its. appli-
cation in .practice is the basis of. the rule that employment merely to design or
to construct or to devise methods of manufacture is not the same as employment
to invent. [289 U. S. 178, 188.]

Nor, according to the Court, is research necessarily the same as
invention. The basis for the decision of the lower courts (49F., (2d)

5306;59 F. (2d) 381), approved by the Supreme Court was an ex-
press finding that the inventors, mployees of the Bureau of Stand-
ards, were employed to do research work only, and that invention
was not within the scope oftheir employment; The SiupremeCourt
also rests its holding in part upon the fact that the inventions were
in the field of radio reception, whereas the work to which the inven-
tors were assigned was in the field of airplane radio. V

Cases where the courts have held that inventions were developed
under employment to invent, in addition to Standard Parts Co. v.
Peck, supra,. are St. Louis & O'Fallon C oalVo. V. Dinwidde, 53 F.
.(2d) 655; Dinwiddie v. St. Louis & O'Fallon Coal Co., 64 F. (2d)
303; Houghton v. United States, 23 F. (2d) 386 (aff'g,20 F. (2d)
434,_ cert. denied 277 U. S. 592 (1928)); oodyedr Tire & Rubber
Co. v. Miller, 22 F. (2d)- 353. i

In'St. l ois & O'Falon Calo C. v. Di'nwiddie, upra, the inven-
tors were employed to conduct tests for the purpose of determining

-the commercial- possibilities arising from certain patented processes
for the low-temperature distillation of coals, which the patentees
were under contract to assign to the employer if found suitable-by
the inventors. While these processes were being tested, the patented
inventions, making use of the processes, were discovered., In holding
that the inventions belonged to the employer, the Court said:

Surely an. agreement to devote one's scientific knowledge and skill to a
determination of whether a given article or process. is commercially valuable,
and to develop it to that.end, impliedly includes an. agreement to explain and
to correct, if possible, its deficiencies, if any, in this respect. Conclusions
without sound reasons in support of them are of little value in any realm of
human activity. And so it. is with improvements. upon existing examples of
inventive genius. Sch improvements are but. the tangible embodiment of. the
reasons for the advancein the given art. 1[53. F. (2d) 655, 663]

The court disposed of the'claim that the agreement of the inventors
was different from that of the original patentees with respect to their
liability to assign inventions in the following words:

::8 * t clearly these. defendants, who, were operating by virtue of, and with
full knowledge of, the terms of the agreement with the Kerns, and were work-
ing'with them to'thesame' cmmonend-all at the sole expense of the plaintiff
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-cannot be permitted successfully to assert, in the absence of proof of a very
definite contrary agreement, that-nevertheless they stand in a more preferred
position with respect to what they themselves may have discovered in the
course of a common enterprise, and may by such preference defeat the very
object which they agreed to assist in attaining, and for which they accepted
full compensation.

In Houghton v. United States, suprathe court decided that a Gov-
ertment employee is. employed- t invent if he is actually assigned
to making an invention at the time he makes the'discovery, without
respect to the terms of the original contract of hiring. The opinion
uses the following strofg language:

It is contended *, * * that defendant was not employed by the govern-
ment as an inventor, or'to invent the fumigant gas which is the subject of
the patent, but merely to do ordinary work as a chemist, such as the analyzing
of dust samples. The trouble with this argument is that it gives too narrow
a meaning to the word "employed." The right of the employer to the invention
or discovery of the employee depends, not upon the terms of the original con-
tract of hiring, but upon the nature of the service in which the employee is
engaged at the time he makes the discovery or invention, and arises, not out
of the terms of the contract of hiring, but out of the duty which the employee
owes to his employer with respect to the service in which he is engaged. It
matters not in what capacity the employee may originally-have been hired if
he be set to experimenting with the view of making an invention, and accepts
pay for such work, it is his duty to disclose to his employer what he discovers
In making the experiments, and what he accomplishes by the experiments
belongs to the employer. During the period that he is so engaged, he Is
"employed to invent," and the' results of his efforts at invention belong to his
employer in the same way as would the product of his efforts in any other
direction. [23 F. (2d) 386, 390]

' Although the Dubilier case was decided after these cases, it does
* not change the rulings made therein, since the Dubilier case is en-

tirely distinguishable on the facts, the inventions clearly having been
made apart from the duties assigned the inventors. If the inventions
had been made as a result of assigned duties, there is little doubt
that the Supreme Court would have followed the dictum in the case
of SoZomons v. United States, 1:37 U. S. 342, 346 (1890) (cited by
the Court in another connection)

If one is employed to devise-or perfect an instrument, or a means for accom-
plishing a prescribed result, he cannot, after successfully accomplishing the
work for which he was employed, plead title thereto as against his employer.
That which he has been employed and paid to accomplish becomes, when
accomplished, the property of his employer. Whatever rights as an individual
he may have had in and to his inventive powers, and that which they are able
to accomplish, he has sold in advance to his employer.

* The official duties of J. L. Buckmasterthrou-hout the period from
conception of the Stereoblique Plotter, to its,final reduction to prac-
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tice, as described, in his job classification sheet, were under general
supervision; but with considerable latitude for independent action

* and decision to pursue and direct research required in the develop-
ment of new methods and devices used in unique photogrammetric
activities involved in the compilation of aerial photographs and to
train new employees in the theory and general routine of such a pro-
grain. He was actually engaged in such work at the time of the
invention'. There is thus no doubt that he was employed to ivent
such devices as he actually invented. The fact that the word "invent"
is not used in his job descriptioii is, immaterial, in view of the fact
that the job description specifically calls for the development of new-
methods and devices. Thus the facts differ from those found by the
Court in the Dub ilier case, where it was held that the research which
the inventors were employed'to engage in did not contemplate inven-
tioll.

The case, in so far as J. G. Lewis is concerned, is somewhat closer.
At the time of the conception of the invention and throughout the
period of development, his duties,; according to his job classification

; sheet, did not include invention or even research or investigation.
The job description assigning to him such duties contained in the
invention report was not effective until January 31, 1944, and, accord-
ingly, cannot be used as the basis for any conclusions as to his duties
* when the invention was-made. Therefore, if Mr. Lewis' duties at the
time of the invention included -new discoveries, it was by reason of
specific assignments from his superiors rather than by the establish-
ment of a position per se contemplating invention. Such an assign-
ment, however, can be inferred from the fact that-he was working with
his supervisor, Mr. Buckmaster, on an invention in the field of his
regular dties,-and that Mr. Buckmaster was authorized to "pursue
and fdirect research" in that field. As stated in St. Lows & O'Fallon
Coa Co. v. Dinwiddie, supra, Mr. Lewis cannot claim that he stands
in a more preferred position than his supervisor, who was clearly

* assigned to invent. Nor can he, after accepting compensation for his
inventive work under a specific assignment, claim that he was not
employed as an: inventor, according to Houghton v. United States,
supra.
* Therefore, sincethe inventors were employed to make an invention,
and actually did make such a invention, equitable title thereto be-
longs to the United States. Whether, in view of this fact, the De-
partment may legally permit the inventors to retain commercial
rights to. the invention: is doubtful. As stated by the court in
Houghton v. United tates,,
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Upon the principles heretofore discussed, it [the invention] was the property
of. the government. No official of the government was authorized to give away
any interest in it, and no subsequent recognition of aright in defendant, not
even a conveyance to defendant, could.have conferred any right upon him. or
been binding upon the government.: [23 F. (2d)! 386, 391]

The'opinion in the Dubilier case does not contradict this statement of
the, Circuit Court, since the Supreme Court cites numerous cases where
employees 'of the Bureau of'Standards were allowed to retain title to
their inventions only as evidence that they were not employed to in-
vent. In. fact, the Court recognized that if' the defendants had been
employed to invent, the Government would have had equitable title
to th- patents granted the inventors.

The conclusion that employees who have made inventions as part
of their duties may liot be allowed to retain title to those inventions
seems inevitable in view of Revised Statutes sec. 1765, 5 U. S. C. sec.
-70, providing as follows:

No officer in any branch of/the public service, or any other person whose
salary, pay, or emoluments are fixed by law or regulations, shall receive any
additional pay, extra allowance, or compensation, in any form whatever * * *

for any * * * service or duty whatever,;unless the same is authorized by
law, and the appropriation therefor explicitly states that it is for such addi-
tional pay, extra allowance, or compensation.

There seems to be little doubt that permission to retain or take title
to Government property would be extra compensation. In view of
the prohibition against extra compensation and the lack of authority
in the.Department to dispose of Government property except as pro-
vided by law, it does not appear that the Department may legally
permit Messrs. Buckmaster and Lewis to retain title -to their inven-
tions. This opinion, does not conflict with the past practice of the
Department i n permitting inventors to retain commercial rights to
their inventions, since in no previous case that 'has come to my atten-
tion did the facts presented so clearly show employment to invent
as in the istant case.

My conclusion-that the invention belongs to the Government of the
United States instead of to the inventors, may be supported on; an
other -ground. The invention report shows that the invention. was
not completed in its final form before November 11, 1943, and that
the period of development lastedi approximately a year. Assuming
that the development period began immediately after June 22, 1942,
nevertheless it was in substantial degree made or developed through

* the use of Government facilities and financing, and on Government
time after November 17,1942, and accordingly within the scope of the
inventors' goverhmental duties, as defined by Order No. 1763. 'Ac-
Cordingly, even if the conception of the invention was not in the
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course of the inventors' assigned duties, the invention is required to
be. assigned to the Government because it was developed within the
scope of their duties after the effective date of the order.

Approved:
MICHAEL W. STRA-US,

Assistant Secretary.

DELEGATION OF AUTHORITY OF SECRETARY TO COMMISSIONER OF
INDIAN AFFAIRS

Opinion, August 31, 1944
- OSAGE STATUTE-APPROVAL OF APPLIcATIONS BY OSAGE ALOTTEES.

The Secretary may delegate to the Commissioner of Indian Affairs the func-
tion of approving applications under the provisions of section 5 of the act
of April 18, 1912.

HARPER, Solicitor:

This is in-reply to your [Assistant Secretary] memorandum of
July 8 in which you requested this office to consider the question of
whether the function of approving applications under the provisions
of section 5 of the act of Congress approved April 18, 1912 (37 Stat.
87), can legally be delegated to the Commissioner of Indian Affairs.
That section provides as follows:

That the Secretary of the Interior, in his discretion, hereby is authorized,
under rules and regulations to be prescribed by him and upon application there-
for, to ay to Osage allottees, including the blind, insane, crippled aged, or
helpless, all or part of the funds in the Treasury of the United States to their
individual credit: Provided, That he shall.be first satisfied of the competency
of the allottee or that the release of said individual trust funds would be to
the manifest best interests and welfare of the allottee: Provided further, That
no trust funds of a minor or a person above mentioned who is incompetent shall
be released and paid over except to a guardian of such person duly appointed
by the proper court and after the filing by such guardian and approval by the
court of a sufficient bond conditioned to faithfully administer the funds released
and the avails thereof.

It is my opinion that this function can be delegated to the Commis-
sioner of Indian Affairs pursuant to the provisions of the above sec-
tion.

in accordance with the principles regarding the legality of delegat-
ing functions discussed in the memoranda of this office of August
26, 1943, and June 16, 1944, it is clear that the duty of approving
applications by Osage Indians for moneys in the Treasury of the
United. States belonging to the applicant is one which the Secretary
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may delegate pursuant to the broad authority of sections 161 and 463
of the Revised Statutes. This duty does not involve the formulation
of basic policies but merely coistitutes a routine matter for which a
standard form is employed. It does involve the exercise of discre-
tion but as pointed out in the above-mentioned opinion's, the head of
a department may delegate such duties, once precedents have been
established.

There is no evidence in the legislative history of this statute which
compels the conclusion that Congress intended that the Secretary's
power to pass on these applications should be exercised personally,.
In fact the meager discussion of this section of the statute indicates
a contrary intention (62d Cong., 2d sess., 48 Cong. Rec., Part 5, p.
4258 et seq.). T he statute itself prescribes the standards insofar as the
eligibility of allottees is concerned. It obviously was intended that
the phrase "to pay" as used therein should be interpreted as "shall
cause to be paid." The Supreme Court so interpreted a similar pro-
vision involved in the case of Workr v. United States r. Lynn,
266 U. S. 161. It may also be noted in the language of the section
that the Secretary is authorized to perform this duty "under rules
and regulations to be prescribed by him," which indicates a recogni-
tion that the duty might be delegated. These indications, of course,
are not determinative in themselves but constitute an additional factor
in deciding the question. 1n the absence of a clear indication of a
different c' 6gressional intent, this factor, together with the nature
of the duty, justifies the conclusion that personal action was not con-
templated.' Accordingly, I believe that this authority may be
delegated by the Secretary to the Commissioner of IndiaM Affairs.

It is suggested that provision be made for an opportunity to appeal
to the Secretary from the Commissioner's determination.

INTERPRETATION OF "RESEARCH OR INVESTIGATION" WITHIN
THE MEANING OF ORDER NO. 1763

Opinion On Reconsideration, Sept ember 19, 1944

PATENTS-REQUEST FOR RECONSIDERATION-TYPES OF ACTIVITY INCLUDED IN "RE-
SEARCH OB INVESTIGATION" UNDER ORDER NO. 1763-DuTms OF EMPLOYEE.

An employee is engaged in "research or investigation," as used in depart- 
mental Order No. 1763 of November 17, 1942, if his duties include the study
of principles of a subject with a view to increasing the field of knowledge
or of discovering: practical applications f the principles; or if he is
assigned t the solition of a practical problem where known solutions are
unsatisfactory in such circumstances that good craftsmanship or profes-
Dsional competence would require him to engage in research or investigation
in an attempt to reach an adequate solution.
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An engineer assigned to procure a particular type of valve, where none is in
existencef and substitutes are unsatisfactory, is assigned to engage in
research or investigation" within the-meaning of Order No. 1763.

An invention made pursuant to a specific assignment calling for research or
investigation, in the course of research or investigation and relevant to
the general field of the assigned inquiry, is assignable to the Government
under departmental Order No. 1763.

HARPER, So7itor:
My reconsideration has been requested by the Director of the

Bureau of Mines relative to my opinion of July 14 [58 I. D. 7261 that
the invention by Carl E. Baird of an excess-flow valve was within the
general scope of Mr. Baird's governmental duties and assignable to
the Goverlrnent. The opinion was based on two grounds,, either of
which would have reached the same result: (1) that Mr. Baird's duties
ihluded research and investigation, and the invention arose in tihe
course of such research and investigation and was relevant to. the
general field of an inquiry to-Which he was assigned (2) that the
invention was substantially made and developed n Government
time,, with Government facilities aid fI ancing.

The request for reconsideration is accompanied by a memorandum
dated August h10 from Mr. Baird's supervisor, C. W. Seibel, con-
taining further information as to the circumstances surrounding
the making of the invention and stating the supervisor's Conclusion,
concurred 'in by theDirector of the Bureau of Mines, that sthe in-
vention was not within the general scope of Mr. Baird's duties uinder
departmental Order-No. 1763: of November 17, 1942.

Mr. Seibel states that none of the duties set forth in Mr. Baird's
job description involves invention. Under the rule stated in United
States v. Dubilier Condenser Corporation, 289 U. S. 178 (1933),
applicable to inventions by employees of the'Department before the
issuance of Order No. 1763, the fact that an employee was not as-
signed to invent would have been conclusive of his right to the in-
vention- as opposed to any claim by the Government. But Order
No. 1763 changed that rule by making it a condition of employment
in the;IDepartment that any invention be assigned to the Govermnent
if' the employee's duties' include, not invention, but research or in-
vestigation, and the invention arose ii the course of such research
or investigation and was relevant to the general field of an iquiry
to which the employee was assigned.
- It is not possible, to foresee all of the activities which may be
included in the words "research or investigation" since they will vary
in, accordance with circumstances, but in order to correct some mis-
conceptions which may have arisen as to the meaning of the words,

:~~~~~~~t
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I shall set forth some of the types of activities which have been held
in previous opinions to involve research or investigation.

1. If an employee's duties either as described in his job sheet or
as assigned to him by his-supervisors, include the study of principles
of a subject with the view to increasing the field of knowledge or of
discovering practical applications of the principles, the employee
is engaged in research or investigation. -

2.. If an employee's duties, either as described in his job sheet or
as assigned by his supervisors, involve the application of known
principles to practical problems and such existing solutions as may
be known to the employee are unsatisfactory,; and if in these cir-
cumstances good craftsmanship and professional competence require
the employee to engage in research or investigation in an attewpt
to reach an adequate solution, an employee given such an assignmeht'
is considered to be engaged in research or investigation.

The fact, that Mr. Baird was engaged in this second type of re-
search and investigatory; activity was recognized, in my July 14
opinion in the following words:

The fact that the words "research and investigation" are not used in the
classification of his duties is immaterial, if in fact his duties did include the
solution of engineering problems connected with construction. The application
of known engineering and physical principles to accomplish hitherto unknown
but desired results constitutes invention, and such work was included in 'Mr.
Baird's duties at the time of his invention.

* In commenting on Mr. Baird's duties in his memorandum of
August 10, Mr. Seibel makes the following statements:

Primarily, Mr. Baird was engaged in the selection and purchasing of pipe,
-valves, and fittings for the construction of the various helium plants. His
training and his familiarity with standard pieces of equipment used in gas
practice were the qualifications on which the job was awarded. As ani example
of Mr. Baird's duties, he would investigate available standard valves best suited
to perform some specific purpose, would make a selection and where necessary
would pass judgment on the suitability of available substitutes. * * V

During the course of selecting and purchasing various pieces of equipment
which went into the construction of the Bureau of Mines helium plants, Mr.
Baird was requested by the writer to see if he could find a standard valve
which would be suitable for installation in the 90-mile pipeline which was
contemplated between Gallup and Shiprock, N. Mex. * * 8 A standard valve
was desired which would automatically close in the-event' the pipeline should
break, and prevent loss of all of the helium in the pipeline.;

Mr. Baird made a search of standard valve catalogs and reported to the,
writer that lie was unable to find a standard valve which would perform the
service required.
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This did not end Mr. Baird's assigmuent to procure a valve, how-
ever, fr when it was apparent that no standard valve would meet
Mr. Seibel's requirements for an automatic valve-

Mr. Baird was instructed to procure standard valves without. the desired but
unobtainable automatic feature for installation in the pipe line at regular
intervals. It was hoped that if the pipe line should burst, these valves could
be closed manually and at least some of the helium prevented from escaping.'

'The routine testing of valves. to determine whether or not they
were satisfactory for the desired purposedid not require or involve
research or investigation. However, when it became apparent that
there was no known automatic method for closing the pipe line and
the known manual methods were unsatisfactory because of the' loss
of large amounts of helium gas, it was incumbent upon Mr. Baird,
as an experienced engineer in the field of valve and gas-line con-
struction, to engage in research: and investigation to determine
whether he could devise a satisfactory automatic valve. In other
words, the existence of the unsolved problem of an automatic method
of shutting off the helium pipe lines converted Mr. Baird's appar-
ently, routine assignment of procuring a valve into a' task involving
research and investigation. The fact that Mr. Seibel did not in
specific words request Mr. Baird to invent an automatic valve and
would have accepted the furnishing of a less satisfactory valve as
a performance of Mr. Baird's assignment did not relieve Mr. Baird
of the obligation of engaging in research or investigation in an
attempt to bring his assignment to a successful conclusion.

O Once it has been' determined that Mr. Baird's assignment called
for investigation and research,' it follows irresistibly that the inven-
tion arose in the course of his investigation and research and was
relevant to the general field' of an inquiry to which he was assigned.

In view of this analysis of Mr. Baird's duties, the additional in-
formation furnished by' Mr. Seibel does not change my previously
expressed conclusions that the invention was made within the gen-,
eral scope of Mr.; Baird's governmental duties of research and
investigation and must be assigned to the Government. It is unnec-
essary to discuss further the question as to whether the invention
was, substantially made or developed on Government time, with
Government facilities or financing, since the relative rights of Mr.
Baird and the Government are disposed ofton the grounds discussed.
abqve

- Approved:-
MICHAEL W. S ,TR ''S

.'Assistant Secretary.
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GOVERNMENT. RIGHT TO INVENTION NOT RELATED TO
EMPLOYEES' ASSIGNMENT

Opinion, september 20, 1944

PATENTS-DEPARTMENTAL ORDER No. 1763-GENERAL SCOPE OF INVENTORS' GOV-
ERNMENTAL DUTIES-FUNCTIONS OF RADIO SECTION-PUBLIC INTEREsT.

:The invention: of "a: system of sound recording and reproduction and/or a
dynamic range control for radio broadcasting" by employees of the Depart-
ment's Radio-Television Section did not arise in the course of, and was
notrelated to the general field of assigned research or investightion, he-
ca use the Department's radio studio is operational rather than experi-
mental, and any research required of: the employees was. confined' to. plan-
ning, designing or altering its equipment- and studying questions connected
with particular programs.

An invention made by, employees of the. Interior Department which is not
related to research or investigation within the general field of their assign-
ments, on their own time, without Government facilities or financing, and
xvithout the aid of information not available to the public, is not overed
by departmental Order No. 1763 of November 17, 1942, requiring all inven-
tions made by employees' within the general scope of their governmental
duties to be assigned to the Government.

A showing that an invention may be used by the Government is a sufficient
showing of public interest for a certificate to that effect to be signed
enabling the inventors to file their patent application without the payment
of fees under the act of March 3, 1883, as amended (95 U. S. C. sec. 45).

HARPER, Soicitdr:X
There has been submitted for myi consideration by the Director of

Information the report of an invention described as "a system of
sound recording and reproduction and/or a dynamic range control
for radio broadcasting.' The inventors are stated.tobe David Shan-:
nion Alle, Director, Radio-Televisibn Section, and Henry Peter
Meisinger, Engineer in Charge.of the Section. Since the invention
was conceived on January 11, 19L4, the relative rights of the Govern-
ment and the inventors -to ownership and' control of the invention
must 'be determined Lnder departmental Order No. 1763, dated
November 17, 1942.

The invention report states that while walking home from work on
January 11, 1944, Mr. AlIen conceived the idea of cutting two simnil-
taneously made grooves, instead of one, when making a' recording.
When such a recording was played' back, one groove could carry the
weight of the pick-up assembly, leaving the modulated groove free
to move, without any other pressures, the play-back needle. When
he mentioned the idea to Mr. Meisinger on January 13, Mr. Meisinger
suggested the modulation of the extra, groove with an amplitude con-
trol, substantially improving the originals idea. The other develop-
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ments and uses conceived stem from these two original ideas. The
invention report does not identify the time or the place of the con-
versation between Messrs. Allen and Meisinger, or indicate when
subsequent work on the invention was performed, but states that the
invention was not made or developed during working hours. Since
there is no evidence to the contrary, and since the Director of Infor-
mation by his memorandum of transmittal substantiates the state-
ment, it must be assunmed that the invention was not substantially
made or developed on Govermient 'time. Inasmuch as the invention
has not been reduced to practice and no model has been made, the in-
vention was, not made or developed through Government finances
or facilities. Nor did the inventors make use of any information that
would not be available to radio technicians anywhere.

As the invention was not substantially made or developed through
the use of GovernmIent facilities or financing, on Government time,
orthrough the aid of Government information not available to the
public it is not required to be asig ed to the Government under
Order No. 1763 unless the duties of the inventors include research or
investigation, or the supervision of research or investigation, and the
invention arose in the scope of such research or investigation and is
relevant to the general field of an inquiry to which the iveiitors were
assigned.

The only portion of Mr. Meisinger's duties which has any bearing
upon this question is a general assignment to spend 20 per cent of his
time on the planning, designing, and altering of equipment for the
studio. Ay research or investigation whichir. Meisinger may have
been required to conduct was in connectioii with the efficient opera-
tion of the studio. He was not assigned or expected to do any work
on -his own initiative with a view to improving te techniques of
sound recording or broadcasting generally. The ideas which he con-
tributed to Mr. Allen's original conception did not arise in the course
of any research or investigation to which he was assigned and were
not relevant to the field of any of his assignments~ Therefore, inso-
far as Mr. Meisinger is concerned, the invention is not covered by
Order No. 1763, andis not required to be assigned to the Government,

The scope of Mr. Allen's duties is best described by Michael W.
Straus, then Director of Information, on pa ge 14 of the Hearings
before the Subcommittee of the House Appropriations Committee on
the-Interior Department Appropriation Bill for 1942:

He has to make arrangements for the time, review the technical form of
the program, aid in the research, and consult with the script writer who writes
the program.I He also manages the mechanical facilities of the Department of
the Interior radio studio-it is not a station, merely a studio which can be
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hooked to any network-which is used by all agencies of Government on a
service basis."X

It is apparent from this description that whatever original research
or investigation Mr. Allen may engage in does not relate to radio or
sound-recording equipment, and that his duties are primarily literary
and administrative. Although Mr. Straus used the word "research"
in describing Mr. Allen's duties with respect to radio programs, it is
clear from the context that the research involved is directed toward
the subject matter of the programs rather than to the technical prob-
lems of radio or sound engineering. Nor does Mr. Allen's supervision
of Mr. Meisinger's work of planning, designing and altering equip-
ment for the studio include the supervision of research or investiga-
tion related to the invention in question, if, as stated above, the in-
vention arose outside the course of Mr. Meisinger's assigned 'work.
Mr. Allen's job classification sheet describes additional duties imposed
upon Mr. Allen by the war, such as consultation with other agencies
concerning radio policies and utilization of the studio, but it does not
change the character of.his duties, as they were summarized by Mr.
Straus in 1941, so as to include general scientific research or investiga-
tion among them.

The view that'neither Mr. Allen nor Mr. Meisinger is engaged in
research or investigation, or the supervision of research or investiga-
tion, intended to improve the techniques of sound recording or broad-
casting generally, so as to bring the invention within the coverage of
Order No. 1763, is confirmed by a statement made by Mr. Straus on
July 22, 1938, upon the policies of the Radio Section, the relevant por-
tions of which are as follows:

1. The function of the Radio Section of the Department of the Interior,
Division of Information, shall consist of bringing together, preparing, inter-
preting, and disseminating through the medium of radio, useful, informational,
and educational material developed by the economic research, service, and
conservation:programs of the Department of the Interior.

- -* * * * : :* : * -*: 

3. The Radio Section shall be responsible for the operation of the radio
studios in the Department building and shall develop and aid the utilization of
those studios. The facilities of these studios and the radio section shall be
available as feasible to all government agencies desiring to utilize them upon a
reimbursable basis.

* f *: *I * * ' * * ' f

5. The Radio Section shall be headed by a director or acting director who
is to be responsible to the Secretary of the Interior, through the.Director of
Information or otherwise for correct interpretation and presentation to the
public of the Department's activities.

These functions are indicatory of an operational and not an experi-
mental radio studio, a studio in which assigned research or investiga-
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tion is confined to the improvement of existing or available facilities,
and not the development of an entirely new principle in recording
or broadcasting.

* Since neither Mr. Allen nor Mr. Meisinger is engaged in research
or investigation relating to their invention, and the invention was not
made or developed on Government time, with Government facilities
or financing or with the aid of information not available to the public,
the invention is not covered by departmental Order No. 1763 and is
not required to be assigned to the Government.

The inventors have made a sufficient showing that the invention is
liable to be used in the public interest for a certificate to that effect
to be signed, in order that they may file a patent application under
the act of March 3, 1883, as amended (35 TU. -S. C. sec. 45), without
the payment of any fees.

Approved:
MICHAEL W. STRAUS,

Assistant Secretary.

FINALITY OF ADMINISTRATIVE FINDING THAT INVESTIGATION
OF SAN CARLOS IRRIGATION PROJECT HAD BEEN COMPLETED

Opinion, September 2, 1944 

INDIAN IRRIGATION PROJECTS-ADMINISTATvE REDETERINATION-COMPLETION
-OF SAN CARLOS IRRIGATION INVESTIGATION-RESUAPTION OF COLLECTION OF
CONSTRTUCTION CHARGES.

Public Resolution No. 40, approved August 5, 1939- (53 Stat. 1221), approved
the order of the Secretary of the Interior of April 10, 1939, made under
the act of June 22, 1936 (49 Stat. 1803), deferring the collection of-Irriga-
tion construction charges pending the completion of an investigation of the
San Carlos Irrigation Project. The Department, having determined on
June 7,1944, that the investigation had been completed, and having ordered
the resumption of payment of construction charges, may not subsequently
reopen the investigation, and thus in effect restore the moratorium. The
applicable statutes cannot be interpreted to permit an administrative-
redetermination to be made.

HARPER, SOZiCitor:

I -have before me a letter to Senator McFarland prepared for your
[Assistant Secretary] signature by Mr. Mc(askill in which it is pro-
posed to inform the Senator that consideration will be given to a
request made by the officials of the San Carlos Irrigation District
to reopen the economic survey of the San Carlos Irrigation Project
in order to investigate "certain aspects of the situation-not adequately
dealt with in the present study." There are mentioned specifically

692959-452
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in the letter "a fuller consideration of the power aspects, and also a
discussion of possible effects upon the Project of proposed diversions
from the Colorado River."

On June 7, 1944, however, you approved an Indian Office letter
dated May 24, 1944, to Mr. C. J. Moody, the Project Engineer, which
stated:

As you know, Public Resolution No. 40, 6th Congress, approved August 5,
1939 (53 Stat. 1221) approved the Order of the Secretary of the Interior of
April 10, 1939 made under the Act of June 22,1936 (49 Stat. 1803). The Order
postponed the collection of irrigation construction charges on the San Carlos
Project until the completion of the economics investigation of the project under
the 1936 act. The investigation has now been completed. It is recommended
by the Principal Agricultural Economist who was in charge of the investigation
that the assessment and collection of construction charges be immediately
resumed.

In the concluding sentence of this letter the Project Engineer was
instructed that "the collection of construction charges will be resumed
this year and that payment will be expected under the Public Notice
and repayment contract on December for the year 1944." The
District, represented by Mr. Anderson, appeared before you to protest
the resumption of payments on various grounds among which were
the contentions that the investigation had not been: completed, and
that payments could not be resumed in 1944 because an assessment
could not be made in time under the law of Arizona. I am-advised
that a conference was held in your office at which Senator McFarland
and Mr. Anderson, as well as representatives of my office and the
Indian Office, were present. After further conferences and extended
consideration on your' part, you sent the following telegram to the
Project Engineer:

Notify San Carlos District letter of May 24, approved by the Department
June 7 is modified to require payment December 1, 1945.

You thus reaffirmed your determination that the investigation of
the San Carlos Irrigation Project had been completed, and modified
only the time of repayment specified in the letter to the Project Engi-
neer approved June 7, 1944. You were advised by me that you could
lawfully direct that repayments should begin in 1945 rather than
1944 because the Department, in deferring collection of repayment
construction charges by its order of April 10, 1939, until the investiga-
tion could be completed, and Congress, in approving this order, could
not have intended to make it mandatory upon you to resume the col-
lection of the charges irrespective of the provisions of the State law
which were an integral part of the collection system.. 'This ruling
was in accord with the reasoning of the Tenth Circuit in the case of



745] ADMINISTRATIVE FINDING, SAN CARLOS PROJECT 747
September 23, 1944

Board of County Conmssioners of Creek County v. Seber, 130. F.
(2d) 663, which was to the effect that a tax exemption granted by
Congress applicable to Indian lands by virtue of the acts of June 20,
1936. (49 Stat. 1542), and May 19, 1937 (50 Stat. 188), could not have
been intended to take effect irrespective of the provisions of State
law governing the levy and assessment of the taxes.

It is thus' now proposed to- consider the reopening of an investiga-
tion which the Department twice held had been completed. It is true
that the Department is not at this time promising to reopen the in-
vestigation. But there would seem to be no point in suggesting that
an application be made unless a good prima facie case at least existed
for continuing the investigation.: I understand that a good deal of
thought has already. been devoted in the Indian Irrigation Service to
the two subjects suggested for further investigation but they seem to
have a rather remote bearing upon the purposes for which an investi-
gation may be ordered by the Department under the act of June 22,
1936 (49 Stat. 1803, 25 U. S. C. sec. 389 et seq.). The investigation
must relate to the question "whether the owners of non-Indian lands
'under Indian irrigation projects * * * are unable to pay iriga-
tion charges * * *." The power aspects of the investigation while
relevant to the administration and operation of the project will for
a long time to come fail to have any commction with the ability of
the landowners to pay irrigation construction charges, for the act of
March 7, 1928 (45 Stat. 200, 211), provides that the revenues from
the sale of power shall be devoted-
to reimbursing the United States for the cost of developing such electrical power
as that cost shall be determined by the Secretary of the Interior; second, to
reimbursing the United States for the cost of the San Carlos Irrigation project;
third, to payment of operation and maintenance charges, and the making of
repairs, and improvements on said project: Provided further, That reimburse-
ments to the United States from power revenues shall not reduce the annual
payments from landowners on account of the principal sum constituting the
cost of construction of the power plant or the project works until such sum
shall have been paid in full: * *

So far as the possibility of diverting water from the Colorado River
is concerned this, too, can-hardly be achieved in much less than a
decade. It would seem that the project may involve an expenditure.
of almost a billion dollars, and'a report on its feasibility is still to
be made to Congress which will have to supply the funds.. It can
hardly be undertaken until after the war, nor can it be completed
in less than' five years. Under the circumstances it will be concluded
that the purpose of reopening the investigation is not to secure more
information reflecting on the ability of the San ICarlos lIrrigation
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District to pay construction charges but to secure a further deferment
of the moratorium which remains in effect as long as the investiga-
tion has not been completed.

However, even if it could be determined on reasonable grounds
that the investigation made has been inadequate, I am of the opinion
that the Department would be without authority to reverse its deter-
mination that the investigation had been completed. I must confess
that the whole problem of the extent to which administrative deter-
minations may be reconsidered and modified or set aside is a very
troublesome one. It is often treated as' a problem of "administrative
res, judicata" although it is more akin to the judicial problem of
vacating judgments during a term of court. The whole problem
was hardly a subject of analysis until recent years.'

VWhile it is difficult to draw the line between the types of adminis-
trative action that are and are not subject to administrative recon-
sideration, it is well settled that some administrative determinations
may not be reopened. While the question has been raised in a con-
siderable number of cases in recent years in both the State and Fed-
eral courts involving the independent regulatory commissions and,
the departments of the Government,2 the cases arising in this Depart-
ment have been confined to attempted reversals of land determina-
tions in connection with the issuance of patents by the General Land
Office,3 grants of rights-of-way,4 or findings as to the character, loca-
tion or boundaries of land,3 or to attempts to reverse determinations
made in connection with the enrollment. of Indians,6 determina-
tions of heirship to Indian lands,7 or other rights in allotments.8 This

1 Ernst Freund in his work, Administrative Powers over Persons and Property (Chicago
1928), notes "the relative paucity of decisions" (p. 286). The literature on the subject
(as well as the case material) is, however, growing. See P. Trowbridge von Baur, Federal
Adninistrative Law, 2 vols. (Chicago, 1942), vol. 1, chap. 13; James Hart, An .ntroduc-
tion to Administrative Law (N. Y. 1940, Chap. 15); American Jurisprudence, title "Public
Administrative Law," vol. 42,: sees. 161, 173-181; Noble . Gregory, "Administrative
Decisions as Res Jdicata," in California Law Review, vol. XXIX (1941) 741-53; Ernest
H. Schopfiocher, "The Doctrine of Res Judicata in Administrative Law," in Wisconsin Law
Review (1942) -pp. 5-42, and 198-235; Notes In Michigan Law Review, vol. XXVII
(1929) 677-83, and Yale Law Journal, XLIX (1940) 1250-78.

The cases are assembled in the literature cited in the previous footnote
See United States v. Stone, 69 U1. S. 525; Moore v. Robbins, 96 U. S. 530; Lane .

Watts, 234 U. S. 525; United States . State Investment Co., 264 U. S. 206. But the
Department may reverse itself prior to the issuance of final patent. United States V.
Kennedy, 206 led. 47 (C. C. A. 5, 1913); Grceenaneyer v. Coate, 212 U. S. 434. And it
may reverse a refusal to issue a patent. Bley v. Yaphtaly, 169 . S. 353. Moreover, the
departmental findings in the issuance of a patent are not res adjudicata in such a sense
that they are conclusive on the courts in subsequent litigation in which the patent s
attacked, Dickson v. Luck Land Co., 242 U. S. 371.

a Noble v. Union River Logging Co., 147 13. S. 165.
S New Orleans v. Paine, 147 U. S. 261; Michigan Land and Lumber Co. v. Rust, 168

U. S. 589; Lane v. Darlington, 249 U. S. 331; West v. Standard Oil Co., 278 U. S. 200.
See. cases cited, p. 750, infra.

7 Lane v. United States, 241 U. S. 201.
6 Knight v. Lane, 228 U. S. 6.
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office has in recent years also considered the question in various other
connections.9 While none of the cases involve the question of re-
opening an investigation, which had been found to have been com--
pleted,' I am satisfied nevertheless that the existing legal authorities
indicate that such action could not lawfully be taken. While some
of the cases seem to regard various factors or formulas as decisive,
each case really presents a separate problem of statutory construction.
This seems to be the common conclusion of all the text writers and
is really the inarticulate premise of all the court decisions. The
statutory ban upon change or modification of administrative action
may be clearly expressed, or it may be left to implication." Some-
times it is said additionally that an administrative action is rever-
sible if it is 'administrative" or "executive" rather than "quasi-
judicial." 12 This test is, however, valueless because of the difficulties
in distinguishing between the two categories. Again it is said that
an administrative determination may not be reversed if the "juris-
diction" of the administrative agency has been exhausted.'3 This,
too, is often the statement of a conclusion rather than an adequate
rationalization of the result. This factor would seem to be bettev
stated, as it sometimes is stated, in terms of continuing function,'4

Solicitor's memorandum to the Secretary, dated October 31, 1936, in re Virginia Ores
Corporation, War Minerals Claim No. 1071, pp. 50-51; Lance Creek Independent Oil
Producers and Royalty Owners' Association, Inc. v. Argo Oil Corp. et al., 57 I. D. 277
(petition for revocation of approval of a contract) ; Solicitor's memorandum to the Under
Secretary dated May 29, 1941, in re the reconsideration of an award made by the Depart-
ment [57 I. D. 87] of damages due to the Mohave and Chemehuevi Idians for lands taken
,from them by the United States for the use of the Metropolitan Water District of Southern
California, p. 10; opinion of the Board of Appeals, dated February 27, 1942, in re claims
of the Algoma, Lamm and Forest Lumber Companies arising out of timber contracts,
57 I. D. 501.

'1n fact,; the only case which in any way involves an irrigation district is apparently
'Wilbur v. Burley Irrigation District, 58 F. (2d) 871 (App. D. C.).

I United States v. Sherman, 237 U. S. 146 and Baldwin v. Milling Co., 307 U. S. 478,
are good examples of cases in which the problem of administrative redetermination is
considered entirely in terms, of statutory construction.

E12xamples of this common type of reasoning are to be found in District of Columbia
v. Class, 103 U. S. 705; Pearson v. Williams, 202 U. S. 281; West v. Standard Oil Go.,
278 U. S. 200.

This is the reason usually given in the land cases holding the issuance of a patent
to be final. The reason stated more practically is that a title must have a point of origin,
and there would be no security in the public land States if the Department could cancel
a patent. 

" j See, for example, Brougham v. Blanton Mfg. Co., 249 U. 8. 495, 500; West v. Standard
Oil Co., 278 U. S. 200, 210; Wilbur v. United States, es rel. Eadrie, 281 U. S. 206, 217
This would not seem to be a conclusive test, however. The Court of Claims has held in
Wilder v. United States, 5 Ct. Cl. 468, that an administrative officer may not revoke his
approval of a contract, and this, too, has been the position of this Department. But
almost invariably an administrative officer has continuing duties under public contracts,
and this is particularly true in the case of-contracts for services to Indians approved by
this Department under which the payment for the services is made from restricted funds.
Unless there has been a change of position by actual performances of services, approval
should probably have no magic effect. Even when services have been performed, payment
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for when this is the cage it is less likely that the legislature intended
that the power of the administrative agency to act should be
exhausted by a single exercise of the power. Perhaps the, most
important factor is the reliance of private parties upon an adminis-
trative decision, with a resulting change of position involving eco-
nomic detriment, and this factor has been given great weight by the
courts. 15

A frequently cited case, both in the decisions of the courts and of
this Department is Garfield v. United States e rel. Goldsby, 30 App.
D. C. 177, 183, which involved the question whether the Department
could remove the name of a Cherokee Indian from a tribal roll
which had been approved by the Department. In this case the
Court said: "When the judgment or discretion of an executive officer
has been completely exercised in the performance of a specific duty,
the act performed is beyond his review or recall, unless power to
that extent has also been conferred upon him" by statute. (Italics
added.) This factor, which is only another form of the test of
"continuing function," would seem to-have some bearing upon the
present case although it may be regarded only as dictum. The
decision in the Goldsby case was affirmed by the United States Su-
preme Court in 211 U. S. 249 solely upon the ground that there
had been no hearing prior to adjudication, and the substantive ques-
tion of law involved was ultimately disposed of by the Supreme
Court in another case, Lowe v. Fisher, 223 U. S. 95, which held that
the Secretary of the Interior could reconsider his approval of the
enrollment because under section 2 of the act of April 26, 1906 (34
Stat. 137), jurisdiction of the Secretary over the rolls was retained
until March 4, 1907, and the reconsideratioh occurred prior to that
date. Howeverj in neither decision did the Supreme Court criticize
the statement of the principle laid down by the Court of Appeals
of the District of Columbia. In Johison v. Pairne, 253 U. S. 209,
the Supreme Court even held that the- Secretary of the Interior could
change his mind about the enrollment of an Indian of one of the
Five Civilized Tribes although he had given his approval of the
enrollment in a letter to the CoImnissioner of Indian Affairs. Ap-
parently, however, the name of the Indian had not yet been put on
the official roll. The Court held, moreover, that the Secretary could
revoke his approval without notice or hearing.

might be made on a quantum merait basis, and the contract canceled. The contrary
rulings have probably been influenced by the sanctity attached to contracts in our con-
stitutional system.

'6 This salutary rule was laid down as early as Tate v. Carney, 24 How. 357. An example
of its recent application is to be found in Wilbur v. Burley Irrigation District, 58 F. (2d)
871 (App. D. C.).
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Some of the factors to which weight has been given by the decisions
of the Supreme Court are obviously not involved in the present
situation. Certainly there is no basis for contending that reconsid-
eration and reversal of the determination that the investigation of
the San Carlos Irrigation Project had been completed will adversely
affect the economic interests of either the irrigation district or thq
individual- landowners. But the public, as well as the private,
interests are to be preserved. 6 Congress authorized the construction
of the irrigation system, and made the collection of, construction
charges mandatory. True, Congress subsequently granted a mora-
torium by Public Resolution No. 40, approved August 5, 1939 (53
Stat. 1221)', but this moratorium is not to be stretched beyond its
terms, and the mandatory duty of collecting construction charges
remains except in so far as it has been suspended by the resolution.

It seems superficially that the Department has a continuing duty
to. perform in collecting the-construction charges annually in accord-
ance with the statutes governing the San Carlos Irrigation Project''
and the repayment contracts. This duty undoubtedly exists and
it is continuing in character. But this is not a duty that, has any
necessary connection with the determination of the status of the
investigation. This was a separate and specific duty which when
performed restored the continuing function but which, so long as
it was unperformed, suspended the continuing function of collecting
construction charges. In the nature of things there was no cn-
tinning duty in determining whether the investigation had been
completed. The power to perform 'a specific duty must necessarily
be' exhausted by a single exercise.

It is difficult to believe that Congress in confirming the depart-
mental order made pursuant-to the limited authority granted by the
act of June22, 1936 (49 Stat. 1803), which deferred the collection of
construction charges until the investigation of the ability of the land-
owners to pay had been completed, intended to grant what might
amount to a perpetual moratorium. For, logically, this must be the
necessary result of holding that the Department might continue to
change its mind about the question whether the investigation had been
completed. Necessarily reasonable men might differ widely in
opinion in judging the completeness of an investigation. There is no
end to research and investigation; and how long such activities will be
continued must depend entirely on the zeal, energy, and funds of the
researcher and investigator. In view of this rather notorious char-

16ethe public .interest in the reconsideration of an administrative determination Is
stressed in West v. Standard Oil Co., 278 U. S. 200.
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acteristic of all investigations, it should not, be supposed that it was
the legislative intent of Congress to delegate to the Department any-
thing but a limited and circumscribed authority, and to the bene-
ficiaries of the San Carlos Irrigation Project anything but a
moratorium of some measurable duration. Indeed it may perhaps
even be argued that it was the intention of Congress to limit the
moratorium to such time as would reasonably be necessary to complete
the investigation, and that when this time had once elapsed, the De-
partment was bound to resume the collection of construction charges.
Over five years have already elapsed since the Department ordered
the investigation and its action was confirmed by Congress.

From -another point of view, the possibility of reopening the in-
vestigation may present a pure problem of legislative interpretation
unrelated even to the problem of administrative redetermination.
The order of the Secretary, confirmed by Congress, does not say in so
many words that the collection of construction charges is deferred
until the Secretary shall find as a fact that the investigation has been
completed. Conceivably, therefore, it might be argued that the De-
partment's determination whether the investigation had been om-
pleted was only an incident of its annual duty under the statutes re-
quiring collection of construction charges to collect such charges. It
would be one consequence of this interpretation that the determina-
tion of the status of the investigation would become in truth part and
parcel of a continuing duty. But another consequence would be that
if the Department's attempt to collect were resisted in the courts,
the courts would have entire liberty to determine objectively for
themselves whether the investigation had been completed, and the
departmental determination would not have any conclusive effect.
It is impossible 'to believe that what was done contemplated this sort
of legislative, judicial and administrative anarchy. Since the order,
confirmed by Congress, was made by the Secretary, who was charged
with a statutory duty to collect construction charges, a finding by the
Secretary was necessarily contemplated, and express language making
provision for such a determination must be regarded as superfluous.
This perfectly natural and reasonable construction would bring some
order into the administration of the irrigation project.

I am, of course, not insensible to the practical considerations which
have made it seem desirable to afford the San Carlos Irrigation Dis-
trict some measure of relief against the resumption of construction
payments. I understand that the Indian Irrigation Service has under
consideration a recommendation that in the future such payments
should be made in proportion to the amount f water available in a
given year. Under such circumstances the water users are naturally
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loath to resume payments in accordance with the existing law and
their repayment contracts, even though they can afford to do so at
the present time. But a change ultimately in the scheme of payment
will require legislation by Congress, and cannot be achieved under
existing law. It would seem desirable, perhaps, in the future in de-
ferring the payment of construction charges pending. an investiga-
tion to provide that payments shall not be resumed until after a
report has been made to Congress, and Congress has acted upon the
report. But the moratorium granted in the present instance was only
until the investigation should be completed. I should also inform you
.that you may, of course, under the act of June 22, 1936, order another
investigation, and defer payment of construction charges pending the
investigation, but such action would require confirmation by Congress
in order to make it effective.

Finally, I must express some doubt concerning the assurances given
that the San Carlos Irrigation District will pay "voluntarily" in
accordance with the sliding scale suggested in the Walker Report in
the event that legislation to authorize such payment fails, of enact-
ment. I am not, of course, questioning the good f aith of. those who are
prepared to give these assurances. But the execution of the promises
may be practically and legally impossible- of fulfillment. Certainly
if the Irrigation District does not have the requisite funds in its
treasury, it will be unable to raise them by assessment, since no
assessable sum would be legally due. If it has the money in its treas-
ury, it may be advised that it cannot legally make a voluntary
payment. An irrigation district is at least a quasi-public corpora-
tion, and as such it may not have the same freedom of action in
handling funds that is accorded to private corporations.

I would suggest that the attached letter be sent to Senator Mc-
Farland, informing him that- the Department has come to the re-
gretful conclusion that it is not legally possible to reopen the
investigation. -

OHIO OIL COMPANY, M. D. WOOLERY

V.

W. A. KISSINGER, YALE OIL CORP.

- : Decided September 27, 1944
MINING CLAIM-LOCATION ON LAND CLASSIFIED AS COAL.

The mere classification of land as coal land does not bar a location of the
land under the mining law for nonmetallic minerals unless in fact the land
possesses value.for coal.

ArthurK. Lee et at., 51 L. D. 119; John McFayden et a., 51 t. D. 436, cited
and applied.
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MINING CLMiM-DECLAATION OF NULLITY.

It is error to adjudge a mining claim located on land classified as coal void
because of such classification without giving the claimant thereof an
opportunity to dispute the classification.

OIL AND GAS LEASE-CONFLICT WITH MINING CLAIM.;.

Where an oil and gas lease is issued on land shown by the records as free
from adverse claim, the issuance of the lease is regular and- the ease
prima facie valid, notwithstanding the existence of an asserted mining
location for which no application for patent has been filed, and the burden
of proof is on the mineral claimant to show be has a superior right to the
possession of the land and that the lease is consequently invalid.

MINING CLAIM-PROTEST.

A mining claimant of an asserted oil placer claim, who protests against the
issuance of an oil and gas lease on land classified and priced as coal land
and within the boundaries of petroleum reserve, to sustain his allegations
of a superior right ill be required to show that the land possesses no
value for coal and at the date of the petroleum withdrawal that the claim-
ants of the conflicting mining claim, in the absence of discovery, of mineral
on that, date, were in diligent prosecution of work leading to the discovery
of oil or gas, which work was continued with diligence to discovery.

COAL LAND-CLASSIFICATION.

No review of the classification of land as coal land is warranted upon alle-
gations of incompleteness or inadequacy in the examination of the land
upon which the classification is founded. - -

It will be presumed in the absence of proof to the contrary that the classifi-
cation was based upon a proper and adequate examination of the land.

CHAPMAN, Assistiant Secretary:

On January 1, 1942, a 5-year oil and gas lease, Cheyenne 065580, was
issued to W. F. Kissinger, embracing lot 2, SWi4 NEl4 Sec. 23, T. 58
N., R. 100 W., 6th P. M., Wyoming. On June 3, 1943, an -assignment
of the lease to the Yale Oil Corporation was approved

The land in the above-described township was withdrawn from coal
entry on October 15, 1906, for examination and classification with
respect to coal values, and on March 12, 1910, the tracts above de-
scribed were classified as coal land and' priced at $35 an acre. By
Executive order of December 6, 1915, the area in question, together
with other lands, was, under and pursuant to the act of June 25, 1910
(36 Stat.. 847), as amended by the act of August 24, 1912 (37 Stat.
497, 43 U. S. C. secs. 141-143), and subject to the provisions of the
act of July 17, 1914 (38 :Stat. 509, 30U. S. C. secs. 121-123), "with-
drawn from settlement,, sale, or entry, and reserved for classification
and in aid of legislation," and placed in Petroleum Reserve No. 41.

On August 14, 1943, The Ohio Oil Company and M. D. Woolery
filed a protest against the issuance of the lease. The protest alleged
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that on October 15, 9i5, the Mack No. 5 Placer Mining Claim had
been located on the NEI/4 Sec. 23, T., 58 N.,. R. 100 W., by M. D.
Woolery and 'seven other named persons; that the claim was then and
has been continuously since that time and is now a valid subsisting
oil placer mining claim; and that-

Prior to the time of the Petroleum Withdrawal of December 6, 1915, the said
locators through their authorized agents. and representatives commenced the
*prosecution of work leading to a discovery of oil on said claim;, that at the
time .of such Withdrawal said locators through said agents were in diligent
prosecution of such work and continued in diligent prosecution of such work
until discovery of oil in commercial quantities resulted therefrom; and that
since the location of such claim the said locators through their agents, repre-
sentatives and lessees have been in continuous possession and operation of
the lands included in such claim.

The said The Ohio Oil Company is the holder of an oil and gas lease from
the said locators,. as lessors, to said Company, as lessee, which said lease was
dated May 21, 1917, and filed for record in Book 111, page 490, Public Records
of Park County, Wyoming, and which' said lease is valid and in full force and
effect. . The said locators and this 'Company have been in open, notorious,
undisputed, peaceful and continuous possession of all of the lands described in
said Mack No.. 5 0il.Placer Mining ,Claim since the date of the location thereof
and this Company has, as above stated, for many years been in possession-. and
operation thereof an-d has produced oil therefrom and is now in possession and
operation and is producing- oil therefrom.

The undersigned for themselves and on behalf of said locators and, their
successors, hereby protest against the action of the Secretary of the Interior
in the issuance of said lease as casting a cloud upon the valid possessory rights
and superior title of said locators; and further demand that the purported
lease be cancelled in its entirety and the records cleared of any. reference
thereto; and further demand that no action be taken by the officers of the
Department:of the Interior allowing or permitting the said W. F. Kissinger or
his agents, successors, assigns or any other person purporting t act by, through
or under him by virtue of said purported lease, or other*ise, to operate, enter
upon or operate any portion of the lands included in said Mack No. 5 Oil Placer
Mining Claim which, as above stated, covers all of the lands, described in said
lease Cheyenne 065580 and other lands.

.Response to the protest was filed on behalf of Kissinger, the lessee,
which called attention to the status of the land as coal land and as
part of the petroleum reserve. In addition, the response set forth
purported contents of the records of The Ohio Oil Company relating
to the character and the time of performance of exploratory work' on
the Mack No. 5 and other claims of the Mack group and to the reports
of oil production on Mack No. 5. This data, it was maintained dis-
closed that on December 6, 1915, the claimants of Mack No. 5 were
not in diligent prosecution of work leading to the discovery of oil
or gas.

755
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By decision of May 24,1944, the Counissioner of the General Land
Office, adverting to the fact that in the protest no mention was made
-of the classification of the. land as coal land prior to the asserted
location, held as follows 

The Department held, in the case of Arthur K. Lee et al. (51 L. D. 119), In
substance, that land classified as coal and valuable therefor is not subject to
location, entry and patent under the general mining laws of the United States.
See also Empire Gas and. Fuel Company (51 L. D., 424). The classification of
the land as coal land is prima facie evidence of its value for coal, and the land
being so classified when the Mack No. 5 placer mining claim was located, the
mining claim is invalid and is hereby declared null and void.

The protestants have appealed and say--
* * * that the said decision is void and of no legal effect whatsoever, and

show unto the Secretary of the Interior as follows:
That in connection with said purported decision of May 24, 1944, no notice

was given to The Ohio Oil Company or to M. D. Woolery and no hearing was
had nor any opportunity afforded to be heard prior to the time that said pur-
ported decision of May 24, 1944, was entered;' that the undersigned are in-
formed and believe that no notice and opportunity to be heard was given to
any of the locators of Mack 1#5 Oil Placer Mining Claim prior to the time that
said purported decision of May 24, 1944, was entered; that such unwarranted
action and purported decision are therefore in contravention of and a direct
violation of the Fifth Amendment to the Constitution of the United States the
Leasing Act of February 25, 1920, and the Regulations and Decision of the
Department of the Interior.

That the action of the Department of the Interior in attempting to classify
said land as coal land on March 12, 1910, was void and of no force nor effect
for the reason that there does not exist upon any part of the land covered by
'said Mack ,#5 Oil Placer Mining Claim coal known to be of sufficient thickness
and quality to warrant or justify classification of said land as coal land; that
no test as to heat value has been made in any examination or re-examination
by the United States; that upon a part of the land covered by said claim there
is no coal whatsoever; that upon a part of the land covered by said claim such
carbonaceous material as is in existence is at a depth too great to warrant
or justify the classification of said land as coal land even if the said car-
bonaceous material had been of the quality and thickness otherwise essential
for coal classification. The undersigned respectfully call attention to the full
decision in the case of Arthur K. Lee et a., 51 L. D. 119, and to the decision
in the case of John MoeXayden et al., 51 L. D. 436, wherein it is stated:

"While' the Department. in Its unreported decision of June 12, 1918, in
American Potash' Coinpany, cited in Arthur K. Lee et al., supra, declared In
effect that lands classified and appraised as valuable coal lands are not
subject to location, application, and patent under the general mining laws
on account of nonmetallic minerals, that ruling was modified or construed
by the decision in Arthur :KLee et a., so as to require that such lands, In
addition to being classified as coal, should also possess value for coal."

Without admitting the validity of the above-mentioned coal classification or
said decision of May 24,1944, but expressly denying the same, the undersigned.
for themselves and on behalf of the locators of said Mack #5 Oil Placer Mining
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Claim, and their successors and assigns, do hereby apply for- a review of the
said coal classification as to the land covered by said claim.

Appellants further show to the Secretary of the Interior that no complete
or adequate examination has ever been made by representatives of the Depart-
ment of the Interior with a view to determining whether or not said lands were
properly classified as coal lands; that no accurate survey has everbeen made
to determine exactly what part of said land, if any, is underlain by coal; that
no accurate measurement has ever been made to determine the exact thickness
of the coal or carbonaceous material under any of such land; that no test has
been made as to the heat value of the coal or carbonaceous material under said
land; that no examination has been made to determine the depth. below the
surface of any coal on said land; and further, appellants; show that such
examination as has been heretofore made was .superficial in character and
did not take into account the great values involved in oil production; that
since the examination of said lands for the purpose of coal classification oil
production has been found In the Tensleep Sands on nearby lands, as a result
of which discovery lands covered by said Mack #5 Oil Placer Mining Claim
are believed to have great value warranting a careful and painstaking exami-
nation of such lands to determine the correctness of the purported coal
classification.!

The undersigned, for themselves and on behalf of, the locators of said Mack
#5 claim, and their successors and assigns, hereby request that an opportunity
be afforded to present proof to the Secretary- of the Interior as to the non-coal
character of the land covered by the claim and that the action of the Depart-
ment of the Interior in classifying said land as coal land be vacated and
annulled.

The decisions in the cases of Arthur K. Lee et al., 51 L. D. 119, and
John McFacyden et at., 51 L. D. 436, unquestionably hold that the mere
classification of land as coal land does not bar a location of the land
under the mining law for nonmetallic minerals, unless the land in fact
possesses value for coal. In the MeFayden case (which incidentally
involved some of the Mack group of claims of which the present claim
is a part), it was held that-

e * * a mineral claimant, seeking patent to a tract on the basis of an
asserted location on account of a nonmetallic mineral, made thereof after Its
classification and appraisal as valuable for coal, all else being regular, would
clearly be entitled, before the outright rejection of his application, to an oppor-
tunity to, show, if he could, that such classification was, in fact, erroneous.

The classification of the land being therefore only presumptively
valid and open to ehallenge by the mineral claimants, it was clearly
error to declare the claim void without giving them an opportunity
to dispute the classification, although the protest could have been dis-
missed without more for the reason that it did not challenge the pro-
priety and validity of the classification.

The allegations of the protest supplemented by the allegations upon
appeal in effect charge that the oil and gas lease is invalid for the
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reason that the land was embraced in a valid location under the
mining act at.the time of the issuance of the lease. The mining claim-
ants had not applied for a patent to their claim, and at the time of
the issuance of the lease, the tract books of the General Land Office -
showed the land to be free from adverse claim and to be subject to
lease. The, issuance of the lease was therefore regular and the lease
is prima facie valid. The long-established rule is that the burden of
proof is on one who attacks an existing entry or filing (Lawrence
v. Phillips, 6 L. D. 140; United States v. Barbowr, id. 432; Tiberghei
v. Spellner, id. 483; Moss v. Quincey, 7 L. D. 373; WiZlis v. Parker,
8 L. D. 623; Tangerm n et al. . Aurora Hill Mining Cgo., 9 L. D.
538). It is therefore incumbent upon the protestants to prove every
essential fact showing that they have a superior right of possession
to the land and that the lease is consequently invalid. To sustain
their allegations, the protestants will be required to show that the
land embraced in the lease possesses no value for coal and that the
classification of the land as coal land was therefore erroneous, and
that on December 6, 1915, the claimants of the Mack No. 5 claim
'were in diligent prosecution of work thereon leading to the discovery
of oil or gas, which work was continued with diligence to discovery.

No review of the classification of the land is warranted because of
any allegations of incompleteness or inadequacy in the examination
of the land upon which the classification was founded. The methods
for the establishment of the coal character of land are not rigidly.
prescribed by law or regulation, but are modified from time to time
as experience may dictate (Lindley on Mines (3d ed.), sec. 496). The
presence of such deposits may be determined upon authenticated evi-
dence of conditions which constitute a sufficient guide to the geologist
or coal expert (Instructions, 34 L. D., 194). It will be presumed in
the absence of proof to the contrary that the classification was based
upon a proper and adequate examination of the land. z

In accordance with these views a hearing on the issues between the
parties should be held, in which the Government is to intervene, and
the case is remanded for that purpose and for adjudication on the
evidence adduced.

The decision of the Commissioner is modified accordingly.

Modifed.
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EIGHTS-OF-WAY OVER ALLOTTED INDIAN LANDS,

Opinion, October 5, 1944

RIGHTS-OF-WAY-TELEPHONE AND TELEGRAPH LINES-PIPE: LINES-INDIAN RES-
ERVATIoN S-AL-OTTED. LANDS-STATUTORY CONSTRUCTION.

Rights-of-way across allotted Indian lands: may be granted to pipe-line corn
panies for the erection and maintenance of telephone and telegraph lines to
be used in connection with their pipe-line business under the act of March
11, 1904 (33 Stat. 65, 25 U. S. C. sec. 321), as amended.

* HARPERScilicitor:

I am returning for your [Commissioner of Indian Affairs] further
consideration the attached letter to the Superintendent of the Five
Civilized Tribes Agency referring to the memorandum brief sub-
mitted by Thomas W. Leahy, Esq., of Muskogee, Oklahoma, on
behalf of the Sinclair Refining Company, discussing the rights of
pipe-line companies who acquired telephone and telegraph rights-
of-way over allotted lands of Indians of the Five Civilized Tribes
under section 3 of the act of March 3, 1901.1

I do not agree with the conclusions reached in the brief, first, that
the Secretary should reverse the recent ruling of this office that
section 3 of the; act of March 3, 1901, authorizes the Secretary of
the Interior to grant rights-of-way in the nature of easements for
general telephone and telegraph purposes only,2 and, second, that
the acts of February 15, 1901 and; March 4, 1911,4 do not apply to

31 Stat. 1058, 1083 (25 U. S. C. sec. 319), providing: "That the Secretary of the
Interior is hereby authorized and empowered to grant a right of way, in the nature of an
easement, for the construction, operation, and maintenance of telephone and telegraph
lines and offices for general telephone and telegraph business through any Indian'reserva-
tioe, through any lands held by an Indian tribe or nation in the Indian Territory, through
any lands reserved for an Indian agency or Indian schooli or for other purpose in con-
nection with the Indian service, or through any lands which have been allotted in severalty
to any individual Indian under any law: or treaty, but which have not been conveyed to
the allottee with full power of alienation, upon the terms and conditions herein expressed.
* * * The compensation to be'paid the tribes in their tribal capacity and the individual
allottees for such right of way through their lands shall be determined in such! manner
as the Secretary of the Interior may direct, and shall- be subject to his final approval;

258 I. D. 85, spra.
231 Stat. 790, as amended by the act of March 4, 1940 (54 Stat; 41, 43 U. S. C. sec.

959), providing:. "That the Secretary of the Interior be, and hereby is, authorized and
empowered, under general regulations to be fixed by him, to permit the use of rights of
way through the public lands, forest and other reservations of the United States, . * *

for telephone and telegraph purposes, * * * by any citizen, association, or corpora-
tion of the United States, where it is intended by such to exercisd the use permitted here-
under or any one or more of the purposes herein-named: Provided, That such permits
shall be allowed within or through any of said parks or any' forest, military, Indian, or
other reservation only upon the approval of the chief offlcer of the Department under
whose supervision such park or reservation falls and upon a finding by him -that the
same is not incompatible with the public interest: * * * And provided further, That
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the allotted lands of the Indians of the Five Civilized Tribes. How-
ever, in my opinion, the situation of the pipe-line companies, as dis-
closed by the brief, requires a more thorough analysis than has been
accorded it in the attached letter.

I agree with you that no attempt should be made at this time to
invalidate rights-of-way granted for the construction and mainte-
nance of private telephone and telegraph lines under the now
abandoned interpretation of section 3 of the act of March 3, 1901.6
All pipe-line companies who have, in the past, acquired such tele-
phone and telegraph line rights-of-way should be permitted to
maintain their telephone and telegraph lines, constructed under the
rights-of-way previously granted to them, so long' as they maintain
their pipe lines across allotted Indian lands.

I do not agree with your conclusion that the acts of February 15,
1901, and March 4, 1911, are the only acts under hich rights-of-
way for telephone and telegraph lines to be used by pipe-line com-
panies in connection with their pipe-line business may in the future
be granted to such companies.

The unwillingness of the pipe-line companies doing business in
Oklahoma to accept the conclusion of this office5 , that the acts of
February 15, 1901, and March 4, 1911, are applicable to the allotted
lands of the Indians of the Five Civilized Tribes, notwithstanding
the opinion of the United States Supreme Court in United States. v.
Oklahoma Gas and Electric Company,7 has led me to reexamine the
practice of the IDepartment with respect to the granting of rights-
of-way to pipe-line companies.

any permission given by the Secretary of the Interior under the provisions of this Act
may be.revoked by him or his successor in his discretion, and shall not be held to confer
any right, or easement, or interst in, to, or over any public land, reservation, or park."

436 Stat. 1235, 1253 (43 U. S. C. sec. 961), providing: "That the-head. of the depart-
inent having jurisdiction over the lands be, and he hereby is, authorized and empowered,
under general regulations to be fixed by him, to grant an easement for rights of way,
for a period not exceeding fifty years from the date of the issuance of such grant, over,
across, and upon the public lands, national forests, and reservations of the United States
for electrical poles and lines for the transmission and distribution of electrical power, and
for poles and lines for telephone and telegraph purposes, to the extent of twenty feet on
each side of the center line of such electrical, telephone and telegraph lines and poles,
to any citizen, association, or corporation of the United States, where it is intended by
such to exercise the right of way herein granted for any one or more of the purposes
herein named: Provided, That such right of way shall be allowed within or through any
national park, national forest, military, Indian, or any other reservation only upon the
approval of the chief officer of the department under whose- supervision or control such-
reservation falls, and upon a finding by him that the same is not incompatible with the
public interest: e *

6See in this connection the opinion of this office relating to rights-of-way across the
lands of the Flathead Indians, approved on January 27, 1943, 58.1. D. 319, spra.

e Memorandum of April 21, 1943, relating to the application of the Pure Transportation
Company for a telephone line right-of-way appurtenant to an oil and gas pipe line.

7 318 U. S. 206.
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Without in any manner disturbing the recent rulings of this office
that section 3 of the act of March 3, 1901, permits the ganting of
rights-of-way for general telephone and telegraph business only
across Lidian lands and that the acts of February 1, 1901, and
March 4, 1911, are applicable to the allotted lands of- the Indians
of the Five Civilized Tribes, I am of the opinion that the pipe-line
companies may acquire rights-of-way for telephone and telegraph
lines to be used in conjunction with their pipe-line-business under
the act of March 11, 1904.Y That act authorizes the Secretary of
the Interior-
to grant a right of way in the nature of an easement for the construction, opera-
tion, and maintenance of pipe lines for the conveyance of bil and gas through
any Indian reservation, through any lands held by an Indian tribe or nation in
the former Indian Territory, through any lands reserved for an Indian agency
or Indian school, or for other purpose in connection with the Indian Service,
or. through any lands which have been allotted in severalty to any individual
Indian under any law or treaty, but which have not been conveyed to the
allottee with full power of alienation upon the terms and conditions herein
expressed. * * * The compensation to be paid the tribes in their tribal
capacity and the individual allottees for such right of way through their lands
shall be determined in'such manner as the Secretary of the Interior may direct,
and shall be subject to his final approval. * * * and nothing herein shall
authorize the use of such right of way except for pipe line, and then only so
far as may be necessary for its construction, maintenance, and care: Provided,
That the rights herein granted shall not extend beyond a period of twenty
years; Provided further, That the Secretary of the Interior, at the expiration
of said twenty years, may extend the right to maintain any pipe line con-
structed under this section for another period not to exceed twenty years from
the expiration of the first right, upon such terms and conditions as he may
deem proper. * * *

I am convinced that the practical construction of this act, namely
that a right-of-way acquired by a pipe-line company thereunder
did not carry with it the right to erect private telephone and tele-
graph lines to be used in the maintenance and operation of its pipe
lines, is too narrow and: should no longer be followed. I find no
formal departmental ruling placing such a limited construction on
the act, nevertheless the attached file, relating to the rights-of-way
now owned by the Sinclair Refining Company, reveals the position
which has been adopted.

Early in the year 1918, the Pierce Pipe Line Company, predecessor
in interest of the Sinclair Refining Company, applied for a pipe-
line right-of-way across certain restricted lands of Indians of the
Five Civilized Tribes. The company was informed at that time

033 Stat. 65, as amended by the act of March 2, 1917 (39 Stat. 973, 25 D. S. C. sec. 321).
692959-48-53
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that a pipe-line right-of-way under the 1904 act did not carry with
it the right to construct telephone and telegraph lines to be used in
conjunction with its pipe lines. The company thereafter applied for.
the additional right-of-way, setting forth in its application that the
right-of-way.applied for ran parallel to its requested pipe-line right-'
of-way and that it was to be used by the pipe-line company in con-
nection with the operation of said pipe line, as a private line.
Damages were assessed for both the pipe-line and telephone and
telegraph rights-of-way and on July 23, 1919, the Department ap-'
proved the application for the pipe-line right-of-way under the act
of March 11, 1904, .and the telephone and.telegraph right-of-way
under the act of March 3, 1901. An extension of its pipe-line right-
of-way for .a further period of 20 years was approved by the De-
partment on March 7, 1940.

It is obvious that Congress, by the act of March 11, 1904, clearly
contemplated that the rights-of-way authorized to be granted there-
under should be, sufficient not only. for the pipelines themselves
but for the efficient construction, operation and maintenance thereof.
The act in plain language.-authorizes the granting of rights-of-way
across allotted lands of- Indians not only for pipe lines but for their
construction, operation and maintenance.- Thus the act. is broad
enough to permit the granting of rights-of-way for any purpose
essential to the construction, operation and maintenance of pipe lines.

The question may arise as to whether the use of private telephone
and telegraph lines is essential to the operation. and maintenance of
pipe lines. The answer, I think, is found in the applications which
have in the past been made by pipe-line companies for authority to
construct and maintain private telephone and telegraph lines to be
used as an adjunct to their pipe-line business across the same lands
covered by their pipe-line rights-of-way. Certainly the companies
would not incur the expense incident to. the acquisition of rights-of-
way and the- erection and maintenance of such lines if they were
not essential to the conduct of their pipe-line business.

The granting of rights-of-way for private telephone and telegraph
lines to be used in connection with the pipe lines is, in my opinion,
as much within the spirit of the statute as the granting of rights-
of -way for pumping stations and tank sites, which is now permitted
under the departmental regulations.9

The construction which I have placed on the statute- is in accord
with the view expressed by the courts in connection with private

e 25 CR 256.26.
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telephone lines used in_ conjunction with the operation and mainte-
nance of electric transmission lines.0

I suggest, therefore, that in the future when pipe-line companies
apply for rights-of-way for telephone or telegraph lines to be used
in connection with their pipe-line business across allotted Indian
lands included or to be included in pipe-line' rights-of-way the
rights-of-way for the telephone or telegraph purposes should be
granted and damages assessed under the act of March 11, 1904.

Aside from the fact that the act is broad enough to-permit the
acquisition of such rights-of-way, in my opinion the granting of
rights-of-way under the authority of two separate acts when the
same rights-of-way can be granted under one act leads to unnecessary
administrative complications.

If the'practice which I have suggested is followed, no question
will arise as to when the telephone and telegraph rights-of-way will
expire and no questioiwill arise as to whether the particular allotted
lands desired to be crossed are within or without an Indian reserva-
tion, since the' act of March 11, 1904, permits the crossing of any
lands allotted in severalty where the allottee does not have full,
power of alienation.

Approved:
OscAR L. CHAPMAN,

Assistant Secretary.

ROYALTY PAYMENTS TO EMPLOYEES OF THE GOVERNMENT FOR
USE OF THEIR PATENTS

Opinion, November 9, 1944

PATENTS-USE OF DEVICES PATENTED BY GOVERNMENT EMPLOYEES-ROYALTY
PAYMENTS-ACT OF JUNE .25, 1910, AS AMENDED BY ACT OF JULY 1, 1918-

,PROTECTION TO CONTRACTORS-ACT OF OCTOBER 31, 1942.

Bureaus of the Interior Department are not authorized to pay royalties for
the use of patented devices to employees of the United States Government
or their assignees, or to former employees of the Government who invented
or- discovered the devices while they were employed by the Government.

Specifications on Interior Department contracts nay properly include pro-
* visions stating that.the United States has the right to use inventions pat-

ented by. employees of the United. States and that no royalties are to be
c chargeable to the United States for the use of such inventions.

;Contractors authorized by theBureaus of the Interior Department to use
inventions patented by employees of the United States are protected from

, Of: ,Swendig et: at. v. Washington. Water Power Co., 265 U. S. 322 (1924); Washing-
ton Water Power Co. v. Harbaugh, 253 Fed. 681 (D. C. Idaho, 1918).
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liability to the patentees for infringement and for payment of royalties
by the act of June 25, 1910 (36 Stat. 851), as amended by the act of July 1,
1918 (40 Stat. 705, 35 U. S. . see. 68).

HARPER, Solicitor::

My views have been informally requested concerning a proposed
circular letter relating to the preparation of specifications requiring
or permitting the use of inventions patented by employees of the
Bureau of Reclamation. A review of the file indicates that the
proposed letter fails to accomplish the purposes detailed in the
Secretary's memorandum of February 19, and that the difficulties
in the way of executing those purposes cited in the August 23
memorandum from Acting Chief Engineer Walker R. Young are
more illusory than real.

By the inclusion in specifications requiring or permitting the use
of devices covered by patents held by employees of the Bureau of
Reclamation of the statement that the United States has the right
to the use of such devices, royalty free, Secretary Ickes desired (1)
to prevent the accusation that employees of the Bureau are profiting
from Government use of their inventions, and (2) to allow contrac-
tors not specifically licensed to use the inventions to enter bids for
contracts requiring or permitting the use of such inventions. The
proposed circular letter achieves these purposes only when the United
States has explicitly been given shop rights to a patent granted
under the act of March 3, 1883, as amended (35 U. S. C. sec. 45).

On the authority of a decision rendered by the Comptroller Gen-
eral on November 20, 1934 (A-56442, 14 Comp. Gen. 396), it would
appear that the payment of royalties by the United States to a Fed-
eral employee or to a contractor for the benefit of a Federal employee
is without legal basis, and therefore that the procedure proposed in
the circular letter implicitly permitting royalty payments in cases
where the United States has not been granted shop rights under
the act of March 3, 1883, is not authorized.

In the decision mentioned, the Bureau of Reclamation, preparing
the plans for the Norris Dam on behalf of the Tennessee Valley
Authority, specified the use of certain ableway towers, patented by
one Ackerman. A letter accompanying the bid of the Virginia
Bridge & Iron Co. stated that the bid included $14,000 to cover
patent royalties on the cableway towers, and that the bid could be
reduced by that amount if the Government would assume responsi-
bility for such royalties. The bid was accepted, excluding the
royalties from the contract price. Mr. Ackerman, at the time the
bid was accepted, although not at the time the invitations for bids
were issued, was an employee of the Tennessee Valley Authority,
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and he had been, an employee of the Panama Canal when he filed
his patent application for the device in question. In the circumn-
stances, the question of payment to Mr. Ackerman was submitted to
the Comptroller General.

Quoting the act of June 25, 1910 (36 Stat. 851), as amended by
the act of July 1, 1918 (40 Stat. 705, 35 U. S. C. sec. 68),' the Comp-
troller. General denied Mr. Ackerman's claim for the royalties in
the following words:

The purpose of this enactment is clear-to prohibit recovery from the Gov-
ernment by an employee as patentee or as assignee of a patentee, on a claim
arising during such employment, or for use by the Government of a patented
device discovered or invented during employment by the Government.

f* * * the facts are that he [Mr. Ackerman] was employed in the service
of the Government of the United States when he applied for the patent, when
the patent issued, when the patented device was employed, when his claim
thereunder arose, and when his claim was made.

Consequently, there is no legal basis for charging public moneys with the
item of $14,000 or any part thereof as royalty on the equipment furnished by the
contractor. [Italics supplied.]

It will be noted that the decision is not based upon an unauthorized
or tortious use of the invention, although the statute quoted in terms
refers only to the use of inventions without permission from the
owner. The principles applied are equally applicable whether -or
not the use of the invention by the contractor on behalf. of the
United States is under license from the patentee. It was settled in
C'rozier v. Krupp, 224 U. S. 290 (1912), that the act of June 25,
1910, was in effect a statute giving the United States .the; right of
eminent domain with respect to patents rather than a statute allow-
ing recovery for the tortious use of patents by the Government.
Accordingly, in its sovereign use of a patent it is immaterial whether
or not the Government has secured a license from its employee.

Specifications, therefore, may properly include provisions indicat-
ing that the United States has the right to use inventions patented
by employees of the United States Government, and that no royalties
are to be chargeable for the use of patents owned by any employee
of the United States or the assignee of any such employee, or for.
the use of any device discovered or invented by any person when

1 "That whenever an invention described in and covered by a patent of the United
States shall hereafter be used or manufactured by or for the United States without license
,of the owner thereof or lawful rightto use or manufacture the same, such owner's remedy
shall be by suit against the United States in the Court of Claims for the recovery of his
reasonable and entire compensation for such use and manufacture: Provide, however,
* e * That the benefits of this Act shall not inure to any patentee who, when he makes
such claim, is in the employment or service of the Government of the United States, or
the assignee of any such patentee; nor shall this. Act apply to any device discovered or
invented by such employee during the time of his employment or service."
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he was employed by the Government, irrespective of whether he
is an employee at the time of the contract.

The contractor is protected from liability to the' patentee for in-
fringement and payment of royalties by -the provision of the act
of June 25, 1910, as amended, stating that-

* ' * * whenever an invention * * * shall hereafter be used or manu-
factured by or for the United States * * * such owner's remedy shall be by
suit against the United States in the Court of Claims for the recovery of his
reasonable and entire compensation for such use and manufacture: * * *
[Italics supplied.]

It was decided in Crozier v. Krupp, supra, that the remedy author-
ized by the act was the sole remedy available to a patentee whose
invention was used .by or on behalf of the Government. The fact
that this remedy is not available to Government employees does not
give them any rights outside the act.

Further protection is afforded persons working on contracts with
.the United States by the act of October 31, 1942 (56 Stat. i013,
1014, 35 U. S. C. sec. 94), which provides as follows:

*:e * * for the purposes of the Act of June 25, 1910, as amended (40 Stat.
705, 35 UI. S. C. 68), the use or manufacture of an invention described in and
covered by a patent of the United States by a contractor, a subcontractor, or
any person, firm, or corporation for the Government and with the authorization
or consent of the Government, shall be construed as use or manufacture for the
United States.

Accordingly, I am of the opinion that literal compliance-with the
Secretary's February: 19 memorandum is not only feasible but is
required by law.

Approved:
MICHAEL W. STRAUS,

Assistant Secretary. -

EXTENSION OF OIL AND GAS LEASE PURSUANT TO ACTS OF DE-
CEMBER 22, 1943, AND SEPTEMBER 27, 1944, WHERE LEASED
LANDS ARE PARTLY WITHIN KNOWN PRODUCING STRUCTURE

Opinion, December 6, 1944

STATUToRY CoNsTRucTIoN-ACT OF JY 29, 1942-01 AND GAS LEASE-PREF-I
ERENCE RIGETS.

Statutory. provisions granting preference rights to oil and: gas leases. are
construed strictly in favor of a denial of the right where a case is not clearly
within the scope of such provision.

STATUTORY CONSTRUCTION-AcT OF JuLY 29, 1942-OIL AND GAS LEASE-LANDS
PARTLY wITHIN KNOWN PRODUCING STRUCTURE ON EXPIRATION DATE-
PREFERENCE RIGHT TO NEw LEASE.'
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Section 1 of the act of July 29, 1942 (56 Stat. 726, 30 U. S. C. sec. 226b),
grants a preference right to a new lease only with respect to that portion

- of the lands which is outside a known producing structure on the date of
the expiration of the lease.

STATUTORY CdNsTmuc'oN-ACT OF JILY 29, 1942, AS AMENDED DECEMBER 22,
1943, AND SEPTEM:BER 27, 1944-OIL AND GAS LEASE-LANDS PARTLY WITHIN
KNowN PRODUCING STRUCTURE ON EXPIRATION DATE-EFFECT OF FAILURE TO
'APPLY FOR' NEW LEASE OF LANDS OUTSIDE STRUCTURE.

If no application for a new lease is made with respect to that part of the
leased lands which is outside of a known producing structure within 90
days prior to the expiration date of a 5-year lease, the lease on such
portion, if nonproductive,:is terminated at the end of the 5-year period.

STATUTORY CONSTRUCTION-ACT OF JY 29, 1942, AS AMENDED DECEMBER 22,
1943, AND SEPTE1PER 27, 1944-OIL AND GAS LEASE-LANDS PARTLY WITHIN
KNOWN PRODUCING STRUCTURE ON EXPIRATION DATE-EXTENSION OF LEASE.

A lease of lands, which are, partly within a known- producing oil and gas
structure on the date of the expiration of the lease is not extended in its
entirety under the act of December 22, 1943 (57 Stat. 608, 30 U. S. C.
sec. 226b), and the act of September 27, 1944 (58 Stat. 755), even though
the lessee has paid rental-for the extended period on the entire lease at
the'rate of $1 per acre. Only that part of* the lands which is within A
known producing structure on the date of the expiration of the lease is
automatically extended by virtue of the provisions of those acts.

STATUTORY CoNsTucTIoN-AMBIGUOUS STATUTORY LANGUAGE-RETROSPECTIVE
APPLICATION OF CONSTRUCTION.

The Department's construction; of ambiguous statutory language which, on
its face, is reasonably susceptible of a contrary interpretation will not be
given retrospective application where such application would cause hard-
ship and inequity. '

STATUTORY CONSTRUCTION-ACT OF JULY 29, 1942, AS AMENDED DECEMBER 22,
1943, AND SEPTEMBER 27, 1944-OiL AND GAS LEASE-PRODUCING STRUCTURE
NOT CLEARLY DEFINED OR REDEFINED IN PERIOD FOR FILING PREFERENCE 1 RASE

LAPPLICATION-POTECTION OF LESSEE'S RIGHT TO PREFERENCE LEASE AND
-EXTENSION OF LEASE. E

A lessee f an oil or gas lease' who is -uncertain whether all or any portion
of 'the lands covered by his lease will fall within 'the known geologic
structure of a producing oil- or gas. field on the date of the' expiration of
t he lease, and is consequently uncertain whether to apply for a new lease
under the act of. July 29, 1942 (56 Stat. 726), or to pay rental in order
to obtain an extension of his lease under the acts of December 22, 1943
(57 Stat. 608), and September 27, 1944 (58 Stat. 755), with respect to
the land in question, may; in order to protect his rights, proceed as though
ihe land in question fell within the scope of both sections.'

HARPER,. Solicitor:
In a memorandum dated October 26 (Las Cruces 028785-L), the

Commissioner of the General Land Office has-submitted the question
whether an oil and gas lease which is partly within a known produc-
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ing structure and which has expired may be considered as extended
-in its entirety under the act of December 22, 1943 (57 Stat. 608, 30
U. S. . sec. 226b), and the act of September 27, 1944 (58 Stat.
755), if the lessee did not file a preference right application for a
new lease for the portion outside the known producing structure
prior to the termination of the original lease, but has paid rental
for the extended period on the entire lease at the rate of $1 per acre.

Section 1 of the act of July 29, 1942 (56 Stat. 726, 30 U. S. C.
sec. 226b), is as follows:

That upon the expiration of the five-year term of any noncompetitive oil
and gas lease issued pursuant to the provisions of the Act of August 21, 1935
(49 Stat. 674), amending the Act of February 25, 1920, and maintained in
accordance with the applicable statutory requirements and regulations, the
record title holder shall be entitled to a preference right over others to a new
lease for the same land pursuant to the provisions-of section 17 of the Act
of February 25, 1920, as amended, and under such rules and regulations as
are then in force, if he shall file an application therefor within ninety days
prior to the date of the expiration of the lease. The preference right herein
granted shall not apply to lands which on the date of the expiration of a
lease are within the known geologic structure of a producing oil or gas field.

The act-of 1943 added the following sentence to that section:
The term of any five-year lease expiring prior to December 31, 1944, main-

tained in accordance with the applicable statutory requirements and regulations
and for which no preference right to a new lease is granted by this section, Is
hereby extended to December 31, 1944.

The act of 1944 amended the last sentence of the 1942 act, added
*in 1943, to read as follows:

The term of any five-year lease expiring prior to December 31, 1945, main-
tained in accordance with the applicable statutory requirements and regulations
and for, which no preference right to a new lease is granted by this section, is
hereby extended to December 31, 1945.

Inasmuch as the provisions of the 1943 and 1944 acts extend the
term of "any 5-year lease * * * for which no preference right to
a new lease is granted by" section 1 of. the 1942 act, a resolution
of the question posed requires an interpretation of section 1 of the
1942 act to ascertain whether the phrase "lands * * * within
the known geologic structure of a producing oil or gas field" in
the second sentence means (1) "a lease all of whose lands are within
a known producing structure and only such a lease," or (2) "a lease
any; part of whose lands are within a. known producing structure,"
or (3) "such part of the lands embraced in a. lease as is within a
known producing structure." The first and second constructions
would treat all of the lands subject to a lease as an indivisible unit
to which a preference right to a new lease is applicable entirely or
not at all. The third construction would consider the lands subject
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to a lease as an entity severable into portions and would grant a
preference right only with respect to that portion which is outside
a known producing structure on the date the lease expired.

Under the first interpretation, a preference right to a new
lease would be granted with respect to all of the lands subject to
the old lease, even though part of such lands is within a known
producing structure on the expiration date of the old lease, the ex-
tension provisions of the 1943 and 1944 acts would be inapplicable
to the entire leasehold, and the whole lease would terminate at the
end of the 5-year period.1 Under the second interpretation, a prefer-
ence right to a new lease would be denied with respect to all of the
lands subject to the old lease merely because a portion of such lands
is within a known producing structure on the date of expiration of
the lease and, by virtue of the 1943 and 1944 acts, the term of the
entire leasehold would be automatically extended to December 31,
1944, and December 31, 1945, respectively. Under the third con-
struction, a preference right to a new lease would be granted only
with respect to such part of the lands embraced by the old lease
as is outside a known producing structure on the expiration date
of the lease, a preference right would be denied as to that portion
which is within a known producing structure on that date, and the
1943 and 1944 acts would extend the old lease only with respect to
the latter portion.

I. Although the statutory language is. not entirely unequivocal,
X I am of the opinion that a literal interpretation of the statute and

what appears to be established congressional and departmental policy
with respect to the granting of preference rights to oil and gas leases
compel the adoption of the third construction. Accordingly, I have
concluded that-

(1) Section 1 of the act of July 29, 1942 (56 Stat. 726, 30 U. S. C. sec.
226b), grants a preference right to a new lease only with respect to that
portion of the lands which is outside a known producing structure on the date
of the expiration of the lease.

(2) If no application for a preference right is made with respect to such
portion prior to the expiration of the lease, the lease on such portion, if non-

- productive, is terminated at the end of the 5-year period.

3It will be assumed in this memorandum that none of the lands subject to a lease
produce oil or gas in paying quantities. If the lands are productive, the lease continues
beyond the 5-year period by virtue of the basic leasing statute (section 17, act of February
25, 1920, as amended by the act of August 21, 1935, 41 Stat. 443, 49 Stat. 676, 30 U. S. C.
sec. 226), which provides: "Leases issued after August 21, 1935 under this sdction shall
be for a period of five years and so long thereafter as oil or gas is produced in paying
quantities when the lands to be leased are not within any known geological structure of

* a producing oil or gas field, 5 * *."
It will also be assumed that the lessee has failed to file a preference right application

for a new lease with respect to any of the lands subject to the lease.
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(3) A lease of lands which are partly within a known producing oil and
gas structure on the date of the expiration of the lease is not extended in
its entirety under the act of December 22, 1943 (57 Stat. 608, 30 U. S. .
sec. 226b), and the act of September 27, 1944 (58 Stat. 755), even though the
lessee has paid rental for the extended period on the entire lease at the rate
of $1 per acre. Only that part of the lands which is within a known producing
structure on the date of the expiration of the lease is automatically extended
by virtue of the provisions of those acts.

The first sentence of section 1 of the 1942 act grants a preference
right to the record titleholder of an expiring 5-year noncompetitive
oil and gas lease over others to a new lease "for the same land" if
an application for a new lease is filed within 90 days prior to the
date of the expiration of the lease. Considered alone, this provision
may be construed to grant a holder of a 5-year lease a preference
right to a new lease on all of the land subject to the 5-year lease,
regardless' of whether any part of it is, on the date of the expiration
of the lease, within a known producing structure. But the provision
is qualified by the next sentence which provides that-

The preference right herein granted shall not apply to ands which on the
date of the expiration of a lease are within the known geologic structure of
a producing oil or gas' field.

The preference right is made inapplicable to "lands" subject to
a lease rather than to the "lease" itself.2 Thus, it would appear that
the new lease to which a preference right is granted is to cover "the
same land" as the old lease except to the extent that such "lands"
are within the known producing structure on the date of the expira-
tion of the old lease. With respect to the latter lands, no preference
right is granted. A literal construction of the section, therefore,
points to the conclusion that, in determining whether a preference
right to a new lease is granted, the land subject to the old lease is to
be considered not as an indivisible unit, but rather as consisting of
two severable parcels-one within and' the other without a known

sInasmuch as the preference right under the 1942 act is made inapplicable to lands"
subject to a lease rather than to the "lease" itself, the Department's opinion (56 I. D.
174, 195) that an oil and gas lease is an indivisible unit for the purpose of a statutory
provision (section 39, Mineral Leasing Act of February 25, 1920, 41 tat 437, as amended
by act of February 9, 1933, 47 tat. 798), suspending acreage rental during a period of
suspended operations "under any * * * lease- is inapposite.

section 39 of the Mineral Leasing Act, considered in that opinion provided as follows:
"In the event the Secretary of the Interior * * * shall direct or shall assent to the
suspension of operations * * - under any lease granted under the terms of this Act,
any payment of acreage rental prescribed by such lease likewise shall be suspended
* * * ,,

The Department construed that provision as having "reference only to the suspension
of operations or production on the lease as a whole," and, accordingly determined that
relief from the payment of rental might not be permitted under that section for a non-
producing portion of such a lease while production continued on another portion, or for a
portion of leased acreage which was not included in a-unit plan
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producing structure on the date of the expiration of the old lease.
Thus, a preference right to a new lease cannot be denied with respect
to all of the lands embraced within a lease merely because part of
such lands, on the expiration date of the lease, is within a known
producing structure. Nor in such a case is a preference right to a
new lease granted with respect to all of the lands subject to the lease;
it is denied to that part which is within a known producing structure
when the lease expires.

This interpretation is consistent with the policy of the Department
-to construe provisions granting a preference right to oil and gas
leases trictly in favor of a denial of the right where .a case is not
clearly within the scope of such a provision (see John F. Richardson
and Charles F. Consaul, 56 I. D. 354, 357-358 (1938) ;3 George .
Vournas, 56 I. D. 390 (1938))'. That policy effectuates the congres-
sional philosophy revealed in the basic leasing act (act of February
25, 1920, as amended by the act of August 21, 1935, 41 Stat. 437,
49 Stat. 674, 30 U. S. C. sec. 226) of requiring competitive bidding
for oil and gas leases in order to afford the Government an oppor-
tunity of obtaining a larger consideration for such leases, except
where it is clearly provided otherwise and a case is manifestly within

In the Richardsoi case, the Secretary affirmed the denial of applications for leases
without competitive bidding filed under the following section of the leasing act, pursuant
to which the original 5-year noncompetitive leases involved in the instant case were
issued (act of February 25, 1920, as amended by the act of August 21, 1935, 41 Stat. 437,
49 Stat. 674)

"All lands subject to disposition under this Act which are known or believed to
contain oil or gas deposits, except as herein otherwise provided, may be leased by the
Secretary of the Interior * * * to the highest responsible qualified bidder by com-
petitive bidding under general regulations. * * * That the person first making
application for the lease of any lands not within any known geologic structure of a
producing oil or gas field who is qualified to hold a lease under this Act * * * shall
be entitled to a preference right over others to a lease of such lands without competitive
bidding * *
Applicants contended that they were entitled to a preference right without competitive

bidding because the lands were not within a known geologic structure of a producing oil
or gas field. In overruling this contention, the Secretary said:

"It is manifestly in the public interest that as a general rule oil leases of public
lands be granted by competitive bidding rather than to the first applicant. The con-
sideration received by the Government is greater and the possibility of favoritism and
collusion is minimized. The broad authority granted to the Secretary at the outset -
of section 17 incorporates that general rule. * * * The only exception * * * is
in that portion of section 17 which provides that 'a preference right over others to a
lease without competitive bidding' shall be granted to 'the person first making applica-
tion for the lease of any lands not within any known geologic structure of a producing
oil or gas field.' Congress has formulated the general policy that competition and the
greater public benefit are to be preferred. * * * I think that the finding that lands
attempted to be leased without competition are outside a known structure should be
based upon clear and convincing evidence. The. finding should not be made in the
face of substantial doubt.

"In this case, there is no such clear-and convincing evidence and there is substantialdoubt. * * e "
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such an exception (John F. Richardson and Charles F. Consaul,
supra). It cannot be gainsaid that the provision of the 1942 act
which makes a preference right inapplicable to "lands" within a
known producing structure on the date of expiration of a lease
creates considerable doubt that the act grants a preference right
to a new lease of lands which are within a known producing struc-
ture on such expiration date merely because, on that date, other
lands embraced in the lease are outside of such structure. Accord-
ingly, in the light of the Department's rule of construction in prefer-
ence right cases, there would seem to be little, if any, justification for
adopting an interpretation which would grant a preference right
to and dispense with competitive bidding for a new lease of all of
the lands subject to the old lease, including such of the lands as
are within the boundaries of a producing structure when that lease
expires.

The adoption of the first construction-that the preference right
is applicable to the entire leasehold even, if part of the lands is
within a known producing structure on the expiration date of the
lease-would constitute a departure from what appears to be the
consistent policy of Congress, disclosed in section 17 of the basic
leasing act of February 25, 1920, as amended by the act of August
21, 1935 (41 Stat. 443, 49 Stat. 676, 30 U. S. C. sec. 226), of limiting
the granting of preference rights to leases of lands not within a
known producing structure and requiring competitive bidding with
respect to all leases of lands within such structure,4 thereby permit-
ting the Government to receive a higher'price for leases of the latter
lands (John F. Richardson and Charles F. Consaul, 56 I. D. 354, 357,
43 CFR sec. 192.21, as amended, 8 F. R. 14624 (October 25, 1943)).
And it appears that Congress intended to continue this policy when
it enacted the 1942 statute. Thus, in its report to Congress on the
1944 amendment to the 1942 act, which was incorporated in and
adopted by the Senate report on the amendment (S. Rept. 1085, 78th
Cong.., 2d sess.), the Department said:

This bill, if enacted, would further amend section 1 of the act of July 29.
1942 (56 Stat. 726), as amended December 22, 1943 (57 Stat. 608, 30 U. S. C.
sec. 226b), so as to extend the life of any 5-year lease. expiring on or before

IThus, the leases to which the provisions of section 1 of the 1942 act are specifically
made applicable are leases awarded under section 17 of the 1920 act, as amended by the
1935 act, which were noncompetitive merely because they embraced lands not within any
known geologic structure of a producing oil or gas field. Section 17 (act of February
25, 1920, as amended by the act of August 21, 1935, 41 Stat. 443, 49 Stat. 676),: provides:
{ * That the person first making application for the lease of any lands not within
any known geologic structure of a producing oil or gas field who is qualified to hold a
lease under this Act * * shall be entitled to a preference right over others to a
lease of such lands without competitive bidding [ * [Italics supplied.]
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December 31, 1945, for which no preference right to a new lease is granted
by that section.

* : * . * * x* *: 8*

The bill applies to any noncompetitive lease issued in accordance with section
17 of the act of February 25,1920 (41 Stat. 437, 443), as amended August 21,
1935 (49 Stat. 674, 30 U. S. C. sec. 226), for lands not then within the known
geologic structure of a producing oil or gas field which have since been included

-within. such a field by reason of a discovery of oil or gas outside of the area
covered by the lease. In the absence of the extension which this bill would
grant, the lands within such leases, pon their expiration, would become sub-
ject to lease by competitive bidding.

There is a strong likelihood that cash bonuses would be obtained if these
lands were offered for lease under such conditions. [Italics supplied.]

This expression of the Department's understanding of the effect of
the 1942 act, acquiesced in and adopted by Congress, would appear
to dissipate any doubt that the congressional purpose in denying a
preference right with respect to lands within a known producing
structure was to require that a lease of such lands be awarded to
the highest bidder at a competitive sale. Resort to such subsequent
construction of a statute is, of course, an appropriate means of
ascertaining the legislative intent. Great Northern Ry. v. United
States, 315 U. S. 262, 277 (1942) ; Domarek v. Bates Motor Transport
Lines, 93 F. (2d) 522, 525 (C. C. A. 7, 1937). A construction that
the 1942 act grants a preference right to a new lease on lands within
a known producing structure merely because they are part of a lease

-which, on its expiration date, also embraces lands that are outside of
such a structure would not comport with this salutary congressional
policy.

Again, the adoption of the second interpretation-that the prefer-.
ence right is- inapplicable to an entire leasehold if any part of the
lands are within a known producing structure on the expiration date
of the lease-would lead to a patently incongruous result. For, under
that interpretation, if only an infinitesimal part of the lands is
within a producing structure on the date of the expiration of the
lease, the preference right would be applicable to none of the lands,
even though Congress .clearly intended that it be applicable to
"lands" other than those "within a known * * * structure" on
the date of the expiration of the lease. A construction which would
create such an inconsistency between the provisions of a statute and
would produce such an absurd result should be avoided.. Cf. Fleisch-
mann Co. v. United States, 270 U. S. 349, 360 (1926); Haggar v.
Hebvering, 308 U. S. 389, 394 (1940); United States v. American
Trucking Associations, Ine. et al., 310 U. S. 534, 543 (1940).
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Nor is there anything in any of the statutes involved herein which
would warrant a construction that a lease of lands outside of a known
producing structure is extended by virtue of the 1943 and 1944 acts
merely because a lessee, who has failed to file a preference right
application for a new lease for such lands .pursuant to section 1 of
the 1942 act, has paid rental at the rate of $1 per acre on the entire
leasehold for a period beyond the expiration date of the lease.

*II. However, it appears from the memorandum of theCoimisr
sioner of the Land Office and his proposed decision in the Las Cruces
028785 "N" case, which he has submitted for the approval of the
Secretary, that the application of the foregoing interpretation to
leases which have already expired would result in hardship to a
lessee who, seemingly, has construed the lease extension act of 1943
as automatically extending the period of his entire leasehold despite
the fact that part of the lands covered by the lease is outside of a
known producing structure on the expiration date of the lease, and,
accordingly, has neglected to file an application for a preference right
to a new lease in accordance with section I of the 1942 act in sufficient
time to prevent a termination of the lease with respect to that portion.
Thus, several lessees have continued to pay rentals' at the rate of
$1 per acre on all of the land subject to their leases beyond the termi-
nation date of the lease and others have assigned their leases and
have entered into operating agreements Lnder the apparent assump-
tion that the whole of the leases was extended by the 1943 amendment.

Inasmuch as the language of the 1942 and 1943 acts is not entirely
free from ambiguity and the construction apparently placed upon
it by such lessees is not wholly unreasonable, I am inclined to agree
with the Commissioner's view, expressed in the Las Cruces decision,
that, in order to avoid hardship and inequity, the interpretation
adopted by the Department should be given prospective application
only and should not be applied to a lease,, such as that in the Las
Cruces case, whose 5-year term has already expired. Such a lease
should be treated as if extended, in accordance with the 1943 act,
as amended by the act of September 27, 1944 (58 Stat. 755), to De-
cember 31, 1945. Accordingly, I recommend that you approve the
decision of the Land Office in the Las Cruces case, subject to the
modification that the lease there under consideration be deemed
extended to December 31, 1945, rather than to December- 31, 1944,
by your approval of this memorandum.

I recommend, further, that the regulations be amended to reflect
the interpretation adopted herein and to advise lessees of unexpired
leases that, if they desire a renewal of their 5-year leases on that
part of the leased lands which is outside of a known producing struc-



766] EXTENSION O OIL AND GAS LEASE 775
December 6, 1944

ture, they must file applications for a new lease of such lands in
accordance with section 1 of the act of July 29, 1942 (6 Stat. 726, 30
U. S. C. sec. 226b). I suggest that 43'CFR 192.14d and 192.14e.be
amended to read as follows:.

Sec. 192.14d. Preference right of lessee to a new lease. Pursuant to section
1 of the Act of July 29, 1942 (56 Stat. 726), upon the expiration of the five-
year term of any noncompetitive oil and gas lease issued for a period of five
years and maintained. in good standing under the law and the applicable
regulations, the record title holder has a preference right over others to a
new lease for the same land pursuant to the provisions of section 17 of the
Act of February 25, 1920, as amended (49 Stat. 674, 30 'U. S. C. 226), and
under such rules.and regulations as are then in force, to the extent that such
land is .outside. of a known geologic structure of a producing oil or gas field
on the date of the expiration of the lease, provided he files an application
therefor within.90 days prior to the date of the expiration of the lease.

The lessee must, within the period beginning 90 days prior to the date of
expiration of the lease and ending on the date of expiration, submit an
application under oath in accordance with the regulations (43 CFR 192.23;
Par. 10, Circ. 1386) accompanied by a proper filing fee (43 CR 191.5) and
the first year's rental, which is at the rate of 50 cents per acre or fraction
thereof. (Sec. 32j 41 Stat. 450, 30 U. S. C. 189; Sec. 1, 56 Stat. 726, 30 U. S. .
226b)

Sec. 192.14e. By xtension of five-year leases. The Act of December 22, 1943
(57 Stat. 608), extends to December 31, 1944, the term of any five-year lease
expiring prior to that date, maintained in accordance with the applicable statu-
tory requirements and regulations, to the extent that it embraces lands which
on the date of the expiration of the lease are within a known geologic structure
of a producing oil or gas field. The Act of September 27, 1944 (Public Law
442, 78th Congress), [58 Stat. 755] -extends to December 31, 1945, the term of
any such lease expiring prior -to December 31, 1945, on the same conditions.

Inasmuch as the law requires that rentals must be paid annually in advance,
no lease will be considered as extended under the provisions of the Acts until
rentals are paid to the end of the extension period and compliance- has been
made with all other statutory requirements and regulations. (Sec. 32, 41 Stat.
450, 30 U. S. C. 19; 57 Stat. 608, 30 U. S. C. 226b; Public Law 442, 78th
Congress, 2d sess. [58 Stat. 7551)

The adoption of the interpretation set forth in this memorandum
may lead to some practical difficulties where a producing structure
has not been clearly defined or is redefined in the period during-
which a preference right application must be filed. The lessee may
not know whether to apply for a preference right lease on the chance
that the. lands will be situated outside of a known producing struc-
ture on the termination date of the lease or whether to pay rentals
for, an extension on the assumption. that the lands will be situated
within. a, known producing structure on that date. This practical
problem, however, exists to a certain extent now, and it is under-
stood-that some lessees have protected themselves by proceeding on
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both assumptions. I believe that this procedure might well be
formally authorized, especially since it is the definition or redefini-
tion of a structure by an agency of the Department, the Geological
Survey, that presents the problem. Accordingly, I suggest that a
regulation be adopted to follow the two just set forth and to read
as follows:

Sec. 192.14f. Protection of lessee's right to preference lease and extension
of lease. If the record title holder of any 5-year noncompetitive oil and gas
lease is uncertain whether all or any portion of the lands covered by his lease
will fall within the known geologic structure of a producing oil or gas field
on the date of the expiration of the lease, and is consequently uncertain
whether to apply for a new lease under section 192.14d or to pay rental for,
an extension of his lease under section 192.14e with respect to the land in.
question, he may, in order to protect his rights, proceed under both sections
with respect to the land in question as though it fell within the scope of

-both sections. Upon the determination of the proper category into which such
land falls,, it will be considered, that the lessee has proceeded under the
applicable section of the regulations, and refund will be made to him of ally
excess in rentals which he may have paid in proceeding under this section.

(Sec. 32, 41 Stat. 450, 30 U. S. C. 189; See. 1, 56 Stat. 726, 30 U. S. C. 226b;
57 Stat. 608, 30 U. S. C. 226b; Public Law 442, 78th Congress, 2d sess. -[58
Stat. 755])

The Land Office has submitted for your approval the attached
proposed amendment of section 192.14e which is designed to reflect
the further extension granted to leases by the 1944 act. If you ap-
prove the suggested amendments and addition to the regulations set
forth, I suggest that the Land Office draft be returned to the Com-
missioner for revision in accordance with the recommendations here
made.

Approved:
OScAR L. CHAPMAN,

Assistant Secretary. -

AUTHORITY OF THE SECRETARY OF THE INTERIOR TO PERMIT
CONSTRUCTION OF AN AERIAL TRAMWAY ACROSS LANDS
WITHIN THE GRAND CANYON NATIONAL PARK

Opinion, December 18, 1944

'GBAND CANYON NATIONAL PARK-STATUTORY CONSTRUCTIoN-ACT OF FEBRUARY

26, 1919-ACT OF JANUARY 21, 1895-RIGHT-OF-WAY AcBoss NATIONAL PARE
LANDS.

Section 5 of the act of February 26, 1919 (40 Stat. 1175, 16 U. S. C. sec. 221),
* does not authorize the issuance of a permit to construct an aerial tram-

way across a portion of the Grand Canyon National Park where such a
tramway would mar the Park's scenic beauty. And any privilege which
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the owner of mining property within the Park may have had under the
act of January 21, 1895 (28 Stat. 635, 43 U. S. C. sec. 956), to apply for

a permit to use a tramroad across these lands before they were converted
into a national park, expired upon enactment of the act of February 26,
1919.

HARPER, Solicitor:

By memorandum of October 16, you [Director, National Park
Service] have requested my opinion on the question whether, as a
matter of law, you may reject the application of the Havasu Lead
and Mining Company of Supai, Arizona, for a permit to construct,
operate and maintain an aerial tramway across a portion of Grand
Canyon National Park for the purpose of transporting ore extracted
from its mining property in Havasu Canyon, within the Park. Your
memorandum states that the company is at present transporting ore
partly by its own pack animals and partly by contract with local
Indians; that the company claims that the cost of present operations
is practically prohibitive, there being a scarcity of proper pack
animals, pack saddles and experienced packers; and, that in order
to expedite the removal of ore and to effect operating economies, the
company wishes to construct and operate the-proposed tramway, one
terminus of which is to be located on the company's mining property
within the Park, and the other to be located on national forest lands,
with intermediate towers for the support thereof to be constructed
on park lands. Inasmuch as such a tramway would greatly mar
the scenic beauty of this Park and adversely affect its other features,
you are opposed to granting this application.

Although your memorandum does not specify when this appli-
cant's interest in the Havasu Canyon mining property accrued, it is
my opinion that its present application must be rejected by the Na-
tional Park Service. I find no legal authority for the issuance of
a permit to construct and operate such a tramway, whether the
applicant's interest in mining property within the Park vested be-
fore or after establishment of the Park. I shall discuss the principles
applicable to each case.

In so far as the applicant is seeking to secure a permit to construct
an aerial tramway on and over national park lands, it is seeking to
acquire rights in and to public lands. By virtue of Article IV, section
3 of the Constitution, vesting in Congress the power to dispose of
the territory and property belonging to the United States, private
rights in the public lands can be acquired only by virtue of some
law of Congress. United States v. Utah Power and Light Company,
209 Fed. 554. Hence, the first question here is whether any statute

692959-48-54
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authorizes the Department of the Interior to permit construction
and operation of such a tramway on these national park lands.

The act of February 26, 1919 (40 Stat. 1175, 16 U. S. C. sec. 221),
changed the designation of the Grand Canyon National Monument'
to the Grand Canyon National Park and reserved and withdrew
"from settlement, occupancy, or disposal under the laws of the
United States and dedicated and set apart as a public park for the
benefit and enjoyment of the people," the public lands embraced
therein. Section 4 of that act provided in part:

That nothing herein contained shall affect any valid existing claim, location,
or entry under the land laws of the United States, whether for homestead,
mineral, right of way, or any other purpose whatsoever, or shall affect the
rights of any such claimant, locator or entryman to the full use and enjoyment
of his land. 8 * *

Section provided. 0
That whenever consistent with the primary purposes of said park, the Act

of February fifteenth, nineteen hundred and one, applicable to the locations
of rights of way in certain national parks and the national forests for irriga-
tion and other purposes, and subsequent Acts shall be and remain applicable
to the lands included within the park. The Secretary of the Interior may,
in his discretion and upon such conditions as he may deem proper, grant
easements or rights of way for railroads upon or across the park.

If this applicant's interest in the Havasu Canyon mining property
vested after the park's establishment, its right to a right-of-way over
park lands is governed by section 5 of the act of February 26, 1919,
supra.. Neither that section, the act of February 15, 1901 (31 Stat.
790, 16 U. S. C. secs. 79, 522), which by that section is expressly
made applicable to Grand Canyon National Park lands, nor any
subsequent statute, purports to authorize the issuance of permits
to use rights-of-wayfthrough national park lands for tramroads,
aerial or otherwise. Hence, the applicant could not lawfully be
issued a permit in such case.

Moreover, section 5 of the act of February 26, 1919, supra, restricts
the issuance even of permits to use rights-of-way for which statutory
authority exists, to those which are consistent with the primary pur-
poses of the Grand Canyon National Park. Your memorandum
states that the scenic resources of Havasu Canyon, considered the
most beautiful tributary canyon entering Grand Canyon, as well
as other features of the Park, would be affected adversely by the con-
struction, operation and maintenance of the tramway. It follows
that the tramway would not be consistent with the primary purpose

Established on January 11, 1908, by Executive proclamation (35 Stat. 2175), pursuant
to the act of June 8, 1906 (34 Stat. 225, 16 U7. S. C. sec. 431).
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of the Park and that the application of the permit could not be
granted under section 5.2

If, on the other hand, this applicant's interest in the Havasu Can-
yon mining property vested at a time when the present park lands
were unreserved public lands, its right to a permit to use a right-of-
way over such lands prior to the park's establishment is governed
by the act of January 21, 1895 (28 Stat. 635, 43 U. S. C. sec. 956),
which is the only statute to authorize the 'use of rights-of-way, over
the public lands for tramroads.' The relevant portion of that act
reads as follows:

The Secretary of the Interior is authorized and empowered, under general
regulations to be fixed by him, to permit the use of the right of way through
the public lands of the United States not within the limits of any national
forest, park, military or Indian reservation, for tramroads, * * * by any
citizen or' any association of citizens of the United States engaged in the
business of mining. * * *

.Under this provision, so long as the lands now embraced in the
Grand Canyon' National Park were unreserved public lands, the
present applicant and others engaged in the mining business had
the privilege, thereby conferred, of applying for permission to use
rights-of-way through those lands for tramroads. This applicant,
however, did not apply for a permit to construct an aerial tramway
over these lands until after- they had been reserved -by Congress
for a national park. At that time, since the 1895 act specifically
excepts "any national * * * park" lands, the privilege thereby
conferred no longer applied. -

Consequently, whether this applicant's interest in mining property
located within the Grand Canyon National Park vested on a date
prior to the Park's establishment or on a date subsequent thereto,
there is no legal authority for the issuance to it by the National Park
Service of a permit to construct, operate and maintain an aerial
tramway across these national park lands.

WILLIS J. LLOYD, APPLICANT
OSCAR JONES, PROTESTANT

Decided December 21, 1944

PRIVATE EXCHANGE UNDERv TAYLOR GAZING AGT-PBoTEST--COLOR OF TITLE-
ENCLOSURE-CHARACTER OF RIGHTS ON FEDEAL RANGE BEFORE AND UNDER
TAYLOR GRAZING ACT.

A protest against a private exchange application under section 8 of the
Taylor Grazing Act is without merit:

s That the Park's scenic beauty is its "primary purpose," see 57 Cong. Rec., pt. 2, pp.
1769-1770, 65th Cong., 3rd sess. (January 20, 1919).
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1. Where a protestant alleging that for more than 50 years the land in the
selection has been occupied, used and in part fenced in with his family
ranch, first by protestant's father and then by himself, "adversely to all
the world and under a claim of right" makes no showing regarding the
part enclosed of any compliance at any time with the requirements of
the Unlawful Inclosures Act of February 25, 1885 (23 Stat. 21, 43 U. S. C.
see. 1062)

2. Where protestant claims a right to purchase all said lands under the
Color of Title Act and prays to be allowed to do so but upon being advised
of the procedure to follow fails to file an application for purchase making
the required showings;

3. Where protestant also asserts that on numerous occasions he tried to
obtain title to the selected lands and was unable to do so, but where
departmental records show that neither protestant nor his father has
ever applied to the United States for any form of entry or purchase of
these lands;

4. Where despite assertion of peaceful, adverse possession of all these lands
for over 50 years neither protestant nor his father ever filed with the Gov-
ernment any objection to the several applications for them recognized
by the Government 'during that period or to the appropriation made of
them by a homestead entry existing from 1918 to 1924; 

5. Where protestant has at no time initiated any action to establish or
protect any existing valid right which he may have thought himself to
possess in these lands;

6. Where at the same time that he asserts color of title to these lands
protestant makes an incompatible offer to exchange base lands for the
selection;

7.; Where protestant has acquired no right in or on the lands of the unen-
closed portion of the Federal range in the selection through pasturing his
livestock thereon, inasmuch as neither before nor since approval of the
Taylor Grazing Act has Federal policy or law permitted such use to
create any right to the lands or to their exclusive occupancy when as
here they are part of a "common use area" for which several individuals
have permits.

CHAPMAN, Assistant Secretary:

Willis J. Lloyd of Almo, Idaho, on November 3, 1941, made appli-
cation, Blackfoot 054095, under section 8 of the Taylor Grazing Act
for an exchange of lands in Idaho Grazing District No. 2 as follows:

Base lands:
T. 15 S., R. 25 E., B. M., Idaho,

Sec. 22, W/2 NE/4;
Sec. 26, SW'/ 4 NW/4;

120 acres.
Selected lands:

T. 15 S., R. 25 E., B. M., Idaho,
Sec. 33, SEl/4 SEl/4;
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Sec. 34, S1/2 SW'/4;
120 acres.

On August 21, 1944, Lloyd amended his selection of Sec. 34, S1/2
SWJ/4 to SWl/ 4 SW/ 4, thereby reducing his selection of 120 acres to
80 acres.

On April 25, 1942, Oscar Jones filed a protest against approval
of the exchange. Field investigation was had. On January 11,
1944, the Assistant Commissioner of the General Land Office dis-
missed the protest. On January 31, 1944, Jones filed a notice of
appeal from this dismissal

The Jones protest made the following allegations::
1. That about half of the selection, together with certain adjoining

lands now owned by the First Trust Company of St. Paul, Min-
nesota, Trustee, is enclosed within a fence.
* 2. That this fence was built by protestant's father many years
ago when he owned the lands adjoining on the south; that it is now
being kept in repair by protestant; and that the portion of the fence
which is on the selected lands is worth about $240.

3. That for more than 50 years the enclosed portion of the selection
has been used by the trust company's predecessor in interest' in the
adjoining lands mentioned and by protestant, "adversely to all the
world and under a claim of right."

4. That in -1932 protestant entered into a contract with the trust
company to purchase from it the lands adjoining the selection on
the south and that he will acquire the title thereto when the purchase
price shall have been fully paid.

5. That ever since 1932 Jones has been using for hay production
and grazing those portions of the selection within the fence which
lie along the bends of the Raft River; that approval of the Lloyd
selection would deprive Jones of this' use, would require removal
of the fence and would reduce the area used by Jones.

6. That on numerous occasions protestant has tried to obtain title
to the selected lands but as yet has been unable to do so.

7. That protestant has a superior and prior right to the use of the
120 acres selected and,, upon information and belief that he is entitled
to purchase these 120 acres under the Color of Title Act of December
22, 1928 (45 Stat. 1069, 43 U. S. C. sec. 1068, 1068a). Protestant
Jones therefore prayed. that Lloyd's application be denied and that
protestant be allowed to purchase the lands sought by Lloyd..

1According to Jones' statements to the field examiner, this "predecessor in interest"
seems to have been Jones' father.

0
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Upon receipt of this protest the register immediately advised
Jones that his protest could not be considered as an application for
purchase under the Color of Title Act of December 22, 1928 (45
Stat. 1069, 43 U. S. C. sec. 1068), and that if Jones wished to file
such an application he must comply with the-instructions in Circular
1186.2 The register enclosed the'circular and stated that an applica-
tion, if filed, would be held suspended until final adjudication of
Lloyd's Exchange Application. To date no such application- has
been filed.

Upon investigation in- the field Jones was interviewed by the
examiner and elaborated some of the statements in his protest. He
said that for many years his father had owned the land adjoining
the selection on the south but had lost it and that protestant is now
repurchasing the land upon contract; that during his father's owner-
ship the Jones Ranch had used the selected land and harvested its
hay and that in 1942 protestant had cut this hay. Protestant stated
that he made his living by farming and also by teaching school in
the Almo area. He is not reported as saying that he owned any sheep
or as describing the kind or numbers of any livestock that he owned
or ran as part of his farming. He declared that he would be glad
to offer to the United States in exchange for the selection base lands
which he believed would be acceptable to it and he also stated that
he would be glad to go to hearing to prove that the selection was
part of the Jones ranch through the years. He did-not specify what
lands he could offer as base nor did he describe the nature of the
right entitling him or his father to fence or claim the selected lands
or any part of them.

As to applicant Lloyd, various reports from the field showed that
he had been in the sheep business for many years; that he had been
grazing a considerable band on the Federal range of the surrounding
area and that his grazing privileges on this range were based on
his ownership of a considerable acreage to the west.' The record
also showed that in 1922 applicant Lloyd had bought the relinquish-
ment of a homestead entryman of the selected lands named Lavere
Adams and thereafter had made considerable use of these lands,
harvesting the hay from the natural meadow lying along the Raft
River and feeding his sheep on the land in winter. In 1942, accord-
'ing to Lloyd, Jones harvested the hay, beating Lloyd to the crop
by cutting it earlier than was normal. But in 1943 Lloyd again cut
it, this time only to have it seized by the Grazing Service and stacked
to feed Grazing Service saddle horses when in the neighborhood. It

2 ode of Federal Regulations, Title 43, sec. 140.1-140.17.

a
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also appeared that although Lloyd and Jones had once been associates
in the sheep business their relations had deteriorated into enmity.

Upon due consideration of the record, the Land Office dismissed
the Jones protest as without merit. Its findings were that applicant
Lloyd is successfully operating a considerable band 'of sheep.; that
he uses this area for them even during the winter and that he needs
this land, while protestant is not now in stock raising substantially
but makes his living chiefly by school teaching and farming.

From this dismissal Jones filed a notice of appeal but no appeal
brief or argument as required by the Rules of Practice. See Title
43, Code of Federal Regulations, secs. 221.79 and 221.50. His' notice
contains the following statement:

This appeal is taken on questions of both law and fact- and, particularly
by reason of the erroneous report of the field investigation as set forth in
the decision of the Assistant ofiimissioner, which said report is not a true
or correct statement of the respective number of sheep owned by the applicant
and the protestant, or the operations of the protestant as is shown by the affi-
davits that are being submitted herewith.

The affidavits to which the notice refers were made by Wesley
B. Ward and H. E. King on January 22, 1944, and were in identical
language, the statement signed by King obviously, being a carbon
copy of Ward's., Both men allege their acquaintance with both
Jones and Lloyd. They assert that for a number of years- Jones
has taught school "during the winter season" but that his principal
occupation is stock raising, and that he is engaged in the sheep
business, running about 1,000 head of sheep on public domain and
private lands; that for more than 10 years he has grazed said sheep
on the selected lands during different periods of the year; and that
in their judgment the sheep owned by Lloyd "would not exceed be-
tween 250 and 300 head." To- these allegations Ward adds in long-
hand the words "Numbers considered approximate only."

In the consideration of the issues raised by the proceedings and
statements above recounted it is desirable to note in the first place
certain of the statutes here applicable and in the second place certain
facts in the public records concerning the selected tracts. As to the
law, the following are pertinent statutes:

(1) The act of February 25, 1885 (23 Stat. 321; U. S. Code, Title
43, sec. 1062), declared unlawful and prohibited any inclosure of
public lands to any of which the maker of the inclosure had neither
a claim nor color of title made or acquired in good faith nor any
asserted right thereto by or under claim made in good faith with a
view to entry thereof and filed at the proper land office under the
general laws of the United States at the time of the enclosing. It
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also declared unlawful and it prohibited the assertion of a right to
the exclusive use and occupancy of any part of the public lands
without claim, color of title or asserted right as above specified as
to inclosure.

(2) The Color of Title Act- of December 22, 1928 (45 Stat. 1069,
43 U. S. C. sec. 1068), as its basic condition required an applicant
thereunder to show peaceful, adverse possession by himself, his- an-
cestors or grantors for more than 20 years under claim or color of
title.

(3) On November 26, 1934, Executive Order No. 6910 withdrew,
subject to existing valid rights, all vacant, unreserved and unappro-
priated public land in the State of Idaho and 11 other Western States
from all forms of entry and disposal and reserved it for classification
in accordance with its highest usefulness and in aid of the conserva-
tion purposes of the Taylor Grazing Act of June 28, 1934 (48 Stat.
1269), later amended by the act of June 26, 1936 (49 Stat. 1976, 43
U. S. C. sec. 31Sf). Further, by the terms of section 7 of the Taylor
Act of 1934 and of the 1936 amendment thereof the 'withdrawn
lands were not to be subject to either settlement or occupation until
they'should-have been duly classified and opened to entry. By the
terms of section 8(b) of the same act a different method of disposal
was provided. The withdrawn lands were to be subject to private
exchange when in the discretion of the Secretary public interests
would be benefited by such exchange.

As to the facts of record concerning the selected lands, the De-
partment finds the history of these tracts one of numerous permuta-
tions. In the 25 years from 1916 to 1941 no fewer than -four persons
initiated rights of one sort or another to these lands by applications
made in accordance with prescribed legal procedure and duly recog-
nized by the Government. During nearly eight years, from 1916 to
1924, these lands were, continuously subject to the rights f three-
applicants and for over five years were in a homestead entry allowed
to one of them but, later cancelled. Still later, with passage of the
Taylor Act the tracts became reserved lands, subject to restoration
to the public domain only upon the specific conditions, set forth in
point (3) above and subject to private exchange as above described.

In the interest of accuracy and clarity, certain details of the
several applications for the lands should be note'd. On April 20,
1916, Mrs. Grace E. Walton applied in Hailey 019842 to make desert
entry of the 120 acres in question. On August 30, 1917, she filed
a relinquishment which was treated as a withdrawal of the applica-
tion. This relinquishment seems to have been bought by Mrs. Susie
E. Hansen, widow of Christian Hansen; for coincidentally with the

784



779] WILLIS J. LLOYD, OSOAR JONES 785
December 21, 1944

filing of Mrs. Walton's relinquishment, Mrs. Hansen filed Hailey
023466 for desert entry of the same three forties. However, on
September-20, 1918, she too signed a relinquishment, filing it on
September 23, 1918.

The Hansen relinquishment was apparently for the benefit of
Lavere Adams; for on September 20, 1918, Adams filed Hailey
024738 for Homestead Entry of these lands and on September 23,
1918, the day when the Hansen relinquishment was filed, the Govern-
ment allowed Adams to enter these lands. Adams continued in legal
possession of the three tracts for over five years, or until January
5, 1924. On that date his entry was cancelled for lack of final proof.
Meantime, however, on September 28, 1922, Adams, like Mrs. Walton
and Mrs. Hansen, executed a relinquishment. Unlike their. re-
linquishments, however, that by Adams was not filed immediately
but was held for 13 years, or until October 1, 1935, at which date
of course it could be of no effect, the Adams entry having already
been cancelled for lack of final proof (January 5, 1924).

The Adams relinquishment in 1922 was; made, the record shows,
for the benefit of Willis J. 'Lloyd, the applicant in the present ex-
change proceedings. At the 'time when he' bought the Adams re-
linquishment Lloyd .intended to apply for homestead entry of the
tracts but for numerous reasons delayed doing so until March 15,
1937. Finally on that date he filed a homestead application, Black-
foot 049734, together with a petition for agricultural- classification of
the tracts and for -their restoration to entry, as required by section 7 of
the Taylor Grazing Act above cited. On February 12, 1940, this
application was rejected on the ground that the'tracts were more
valuable for the-production of native grasses and forage plants than
for that of agricultural crops.' Lloyd appealed but on November '3,
1941, withdrew his appeal and at the same time filed his present
application for an exchange of lands under. section 8 of the Taylor
'Act, above mentioned.

On April 25, 1942, Oscar Jones protested against this exchange
in the. paper above described. As will be recalled, Jones therein
alleged not only that for' more than 50 years, or since before 1892,
'his father first and then he himself had used the enclosed portion of
the selection "adversely to all the world and under a claim of right"
but further that he had a right to purchase the whole selection under

--the Color of Title Act and that on numerous occasions he had tried
to obtain title to the selected lands but as yet had been unable to
4o so. See protest allegations 3, 'and 6, siupra. ' :

For these statements' departmental records contain no support
whatever. At no time in'its history has the United States Govern-
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ment made a grant or patent of these lands to any individual or
corporation or in any way whatever alienated its title to them. Nor
at any time in the 50 years between 1892 and 1942, spoken of by
Jones as a period of adverse possession of these lands, does it appear
that Jones or his father ever applied to the United States Govern-
ment for, entry or purchase of these lands under any public-land law
whatever.

Nor: did they or either of them at the time of the building of the
fence and the making of the enclosure described by protestant or at
any other time file with the Blackfoot land office in any connection
whatever any such showings of title or of a right to make the en-
closure or have exclusive occupancy of the selected lands as are
required by the Unlawful Inclosures Act above cited. Nor in the
26 years between 1916 and 1942 did Jones or his father file with
the Government any protest against any of the several desert-land
and homestead applications filed in that period as above described.
Nor has Jones initiated any action under the Taylor Grazing Act to
establish or protect such existing valid right as he may have thought
himself to possess in these lands. Nor finally at any time since
April 25, 1942, has Jones, following the advice of the register given
under that date and quoted above, filed any application to purchase
the lands under the Color of Title Act in the manner prescribed by
law. -

From all these considerations it is clear that the enclosure of
public lands alleged to have been made by protestant's father and
maintained by protestant by means of the fence above- described
wasrunlawful, no showing of -title or right laving been made by
them at the time of the enclosing. Being unlawful, the enclosure
could neither initiate a right in either father or son nor change the
character of the landsfrom public to private lands.

*As regards the unenclosed portion of the lands here selected, until
approval of the Taylor Grazing Act it was the Government's policy
that such public lands, when not under actual: settlement, should be
freely used by all persons desiring to graze stock thereon. However
the use: of unenclosed and unoccupied Government lands for pastur-
ing livestock was permissive only; it created no title and could be,
terminated at any time by withdrawal of the Government's consent
thereto.; State v. Bradshaw, 161 Pac. fi0 (191.6); MeIlquham v.
Anthony Wilkion LivestocCo., 104 Pac. 20 (1909). Since passage
of the Taylor Grazing Act the grazing use of public lands within
grazing districts is no longer unrestricted but is controlled by the
act. and the regulations prescribed by the Interior Department and
administered by the Grazing Service. Thereunder, no authorized
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use of the range, whether of individual allotment or of common use
area,' initiates any right to the land or any right at all except that
of a limited privilege. Accordingly, neither before nor after passage
of the Taylor Act has Jones' use of the Federal range created in
him any right to the land. Nor has such use as Jones may have
been making of the selected lands since passage of the Taylor Act
given him any right to their exclusive occupancy; for, as the Grazing
Service reports, these tracts are part of a large "common use area"
for the use of which several persons have permits.,

It may be recalled that in his interview with the field examiner
Jones not only declared his willingness to go to hearing to prove
that the selection was part of the Jones ranch but also expressed his
willingness to exchange base lands for the three tracts here in ques-
tion. The incompatibility of the two courses is obvious and the
suggestion of a possible exchange throws some doubt upon the good
faith of Jones in alleging a right to-the lands under color of title.
It may also be noticed in passing that allegation 4 in Jones' protest,
supra, is not strictly accurate or complete. According to the records
of Cassia County, Idaho, it is not Oscar Jones but his brother, R. M.
Jones, who has contracted with the First Trust Company of St. Paul,
Minnesota, for purchase of the lands south of the selection and once
owned by their father.

In view of all the circumstances and statutes above set forth,
the Department regards as of no importance -the issues raised on;
appeal concerning protestant's chief occupation and the number of
sheep run by applicant and protestant respectively and can only
conclude that the Assistant Commissioner of the General Land Office
was correct in holding the Jones protest without merit.

The decision to dismiss the protest is
Affirmed.

RECOMMENDATIONS TO CONGRESS BY SECRETARY OF THE IN-:
TERIOR CONCERNING STRATEGIC MINERALS AND METALS

Opinio, December 22, 1944

"SECRETARY OF THE INTERIOR -ARMY AND NAVY MUNITIONS BoARD-SURPLUS
- PROPERTY ACT OF 1944-STRATEGIC WAR MATERIALS ACT-STATUTORY CON-

STRUCTION.

The Surplus Property Act of 1944 (58 Stat. 765), requires the Secretary
of the Interior to participate jointly with the Secretary of War and the
Secretary of the Navy in making recommendations to Congress, through
the agency of the Army and Navy Munitions Board, respecting the maxi-
mum and~ minimum amounts of each strategic mineral or -wetal wbteb
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should be held in the stock pile authorized by the Strategic War Materials
Act (act of June 7, 1939, 53 Stat. 811, 50 U. S. C. sec. 98 et seq.)

HARPXER Soluotor:;

By a memorandum dated December 13, Assistant Secretary Straus
requested my opinion concerning your [Secretary of the Interior]
responsibility under section 22(d) of the Surplus Property Act of
1944 (58 Stat. 1765), to participate in the preparation of recommenda-
tions to Congress by the Army and Navy Munitions Board "respect-
ing the maximum and minimum amounts of each strategic mineral or
metal which in its opinion should be held in the stock pile authorized
by the act of June 7, 1939" (53 Stat. 811, 50 U. S. C. sec. 98, et seq.),
popularly known as the Strategic War Materials Act.

It is my opinion that the reference in section 22(d) of the Surplus
Property Act of 1944, supra, to the Army and Navy Munitions
Board Means that the Secretary of War, the Secretary of the Navy,
and the Secretary of the Interior, acting jointly through the' agency
of the Army and Navy Munitions Board, are to submit the required
recommendations.

Section .22(d) of the Surplus Property 'Act of 1944, spra, provides
as follows:

Within three months following the enactment of this Act the Army and
Navy Munitions Board shall submit to Congress its recommendations respecting
the maximum and minimum amounts of each strategic mineral or metal which
in Its opinion should be held in the stock pile authorized by the Act of June 7,
1939. After one year from the submission of such recommendations, unless
the Congress provides otherwise by law, the Board may authorize the proper
disposal agencies to dispose of any Government-owned accumulations of stra-
tegic minerals and metals including those owned by. any Gov'ernment cor-
poration when determined to be surplus pursuant to this Act.

The Army and Navy Munitions Board was originally created in
1922 by joint action of the Secretary of War and the Secretary of
the Navy and has functioned in various capacities under their direc-
tion for a number of years, apparently without any congressional
authorization. When Congress passed the Strategic War Materials
Act in 1939, it provided as follows:

Sec. 2. To effectuate the policy set forth in section 1 hereof the Secretary
of War, -the Secretary of the Navy, and the Secretary of the Interior, acting
jointly through the agency of the Army and Navy Munitions Board, are hereby
authorized and directed to determine which materials are strategic and critical
under the provisions of this Act and to determine the quality and quantities
of: such materials which shall be purchased within the amount of the appro-
priations authorized by this Act. In determining the materials which are
strategic and critical and the quality and quantities of same to be purchased
the Secretaries of State, Treasury, and Commerce shall each designate repre-
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sentatives to cooperate with the Secretary of War, the Secretary of the Navy,
and the Secretary of the Interior in carrying out the provisions of this Act.

Since the passage of this act, the Secretary of War, the Secretary
of the Navy, and the Secretary of. the Interior have jointly, as pro-
vided by law, cooperated in determining what metals and minerals
are strategic and critical and the quantity of such metals and min-
erals to be purchased. This determination has been made by, a so-
called committee of'theBoard but has always been approved by the
Secretaries jointly or by their representatives and it is clear that
the responsibility under the 1939 act is definitely that of the three
Secretaries. No indication has been found in the Surplus Property
Act of 1944 or in any other legislation that Congress intended to
change this responsibility.

When the stock-piling provisions of the Surplus Property Act
were adopted, Congress provided in section 22(a) for the inclusion
of fabricated articles whose principal components by value consist
of strategic minerals and metals "but shall not include such fabri-
cated articles as the Army and Navy determine are not suitable for
their use in the form in which fabricated and which may be disposed
of commercially at value substantially in excess of the metal market
price of the component minerals and metals of 'such fabricated
Iarticles." Section 22(c) of the act also provides for the stock piling
of strategic materials other than strategic minerals or metals, speci-
fying, however, that their amounts and designations should be deter-
-mined. by the Army and Navy. So far as metals and minerals, other
than fabricated articles containing them, are concerned, the act
speaks only of the Army and Navy Munitions Board, and in section
22 alone there are four references to the 1939 act relating the Board
to its 'activities under the latter act.

Section 22(a) of the Surplus Property Act declares, among other
things, that certain minerals and metals "shall be added to the stock
pile authorized 'by the Act of June 7, 1939 * * * and shall be
subject to its provisions." The Secretary of the Interior called
attention in his testimony on August 16, 1944, in the hearings on
the utilization and disposition' of surplus war property before the
Senate Military Affairs Committee,' to his participation in the con-
trol of strategic minerals and metals. Section 22 does not relieve
the Secretary of the Interior of his responsibility as one of the prin-
'cipals acting through the agency of the Army and Navy Munitions
Board when it acts with respect to strategic minerals and metals,
although it is clear that the Secretary of War and the Secretary' of

H Hearings, p. 1019. :
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the Navy may, without the participation of the Secretary of the
Interior, deal with other strategic materials. Moreover, Congress
was asked by the War Department's representative at the hearings
to adopt a provision which would have required the Secretary of
War and the Secretary of the Navy (excluding'the Secretary of the
Interior altogether), acting through the Army' and Navy Munitions
Board, to develop- programs for stock piles of all strategic and
critical materials and to file such programs with the Surplus Prop-
erty Administrator and to submit them to Congress.2 This recom-
mendation of the War Department was not adopted. It is also
important to note that in section 22(c) Congress specifically ap-
proved of a list of strategic and critical, materials compiled by the
Army and Navy Munitions Board. This list was made up with the
concurrence of the Secretary of the Interior,3 as were all other similar
lists of strategic and critical minerals and metals since the adoption
of the Strategic War Materials Act.4

It seems clear, therefore, that Congress not only did not change
the principals, i.e., the three Secretaries, for whom the Board was
to act, insofar as metals and minerals were concerned, but it actually
refused to make such change and approved, in the Surplus Property
Act, the work of the Board made on this joint basis. Thus the
Secretary of the Interior remains jointly responsible, with the Sec-
retary of the Navy and the Secretary of War, for the compilation
of'-further lists of strategic and critical minerals and metals under
the 1939 act, which, with an amendment not material to this dis-
cussion' (act of May 28, 1941, 55 Stat. 206, 50 U. S. C. sec. 98(e))
is still in effect except as modified by the Surplus Property Act of
1944, and also for submitting recommendations to Congress under
section 22(d) of the latter act. This is in accordance with the
original intent of Congress in setting up this work through the
agency of the' Army and Navy Munitions Board. No indication
has been found that Congress intended to exclude the Secretary of
the Interior from being one of the principals acting through the
a'gency of the Board for this purpose. Therefore it is presumed that
the congressional intent was not to make any change in this respect.

2 Hearings, August 17, 1944, p. 1165.
3 See "Current list of strategic and critical materials," dated March 6, 1944, classified

"confidential."
'See identical letters dated August 7, 1939, from the Acting Secretary of the Interior

to the Assistant Secretary of War and the Assistant Secretary of the Navy calling atten-
tion to the fact that "in view of the provisions of Section 2 of the Act it would seem to be
appropriate to have a formal statement of approval of these lists in a single document
carrying the signatures of the Secretaries of War, Navy, and Interior." See, also, "Revised
list of strategic and critical materials," dated January 30, 1940, signed by the Acting
Secretary of War, the Secretary of the Navy, and the Secretary of the Interior.
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Inasmuch as it-is the duty of the Secretary of the Interior to take
joint action with the Secretary of War and the Secretary of the Navy
in making the recommendations to Congress respecting the maximum
and minim um amounts of each strategic mineral or metal which
should be held in the stock pile authorized by the act of June 7, 1939,
supra, a dissenting Secretary may, of course, submit to Congress
his dissenting opinion.

Approved:
MICHAEL W. STRAUS,

Assistant Secretary.
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ment within the terms of the
contract: Held, that the
action of the contractor,

- through its subcontractor, in
relinquishing all control over
the equipment to the carload-
ing company and the. prompt.
movement of the equipment

- by that company constituted
shipment. Liquidated d a m-
ages for a. 31-day delayi be-.
tween actual relinquishment
for such shipment and the
contract shipment date were
properly assessed. The as-
sessment for the additional
7-day period was improper
and should be remitted_____

REMISSION UNEE- FIRST
WAR POWERS ACT OF 1941.

6. While the Secretary of
the Interior may remit liqui-
dated damages, upon a show-
ing that the war effort would
be facilitated thereby, under
the First War Powers Act
of 1941, and Executive' Orders
9001 and 9055 promulgated
thereunder, an insufficient
showing of justification for
the exercise of such authority
has been made __

REtIssIoN;' ETENSION OF
TIME; DivisIBLE C o N-
TRACT.

7. A contracting officer, if
circumstances otherwise war-
rant such action, properly may
proceed to a determination to

Page
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Liquidated Damages-Continued.

assess liquidated damages, to
remit such damages, if already
deducted from payment, or to
extend the time for perform-
ance under a divisible con-
tract providing for the assess-

: ment* of liquidated damages
for delays in delivery of
stenographic transcripts at
specified times

- UNFORESEEABLE C I B C U M-
STANCES; EXTENSION OF
Timm.

8. Illness of a contractor's
chosen stenographic reporter
cannot be regarded as an un-
foreseeable circumstance jus-
tifying an extension of time
for performance or the. re-
mission of liquidated dam-,
ages assessed for;. delay in
delivery of stenographic tran-
scripts as specified by the
contract _ __ -- __

Unliquidated Damages.

DELAY; EXTRA WORK; ADDI-
TIONAL COMPENSATION.

9. A Government construc-
tion contractor claimed addi-
tional compensation over the
agreed contract price because
delay in the supplying of
timber piling by the Govern-
ment 'allegedly disrupted his
work program and increased
costs for-labor, materials, and
overhead: Held, (1) that the'
Government is not obligated,
in the absence of an express
provision in the contract,' to do
any act' so that work con-
tracted for should at all eVents
be completed within the con-'
tract time, or so that it can
be carried on in the most effi-
cient and least costly manner;
(2) that where a contractor.

Page
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Contracts-Continued.
Unliquidated Damages--Continued.

performs within the time sped-,
fied only the work contracted
for, no claim for damages
because of alleged extra work
may- be' administratively con-
sidered; (3) that even where
a contractor shows that he has
in fact performed extra work
under a contract with the Gov-
ernment, recovery therefor can-
not be had.,unless such work
was ordered in the manner
prescribed by the contract;
(4) that a claim for add!-
tional' compensation, calcu-
lated after the completion' of
the 'work under a contract,
cannot be allowed in any event,
since it is in form a claim

*for unliquidated damages
which administrative officers
of the Government are without
authority to consider.' Wm.
Cramp & Sons v. United States,'
216 U. S. 494, 500. __

Preexisting Contracts; Appropriated
Funds Available for Payment.

10. A contract made.in one
fiscal year is a proper basis
for payments' out of funds
appropriated for the following
fiscal year (1) when it was
entered into after the appro-
priation act for the second
year was passed but before.
that year began; (2) when it
contains an option to' renew
which, after. appropriate in-
quiry to see that the price has
not fallen out of line with com-
petitors' prices, has been' exer-
cised; or (3) 'when,' although
not containing an 'option to re-
:new, it appears- that it' willibe
more advantageous to the Gov-,
ernment to' continue-under the
old contract than to enter into
a new. one - - -- ' 24

. 799
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* Contracts-Continued. . . Page
State Sales and Use Taxes; Cost- -

Plus-Fixed-Fee Contract.

11. The Federal Government
is not exempt from the pay-
ment of the cost of State sales
and use taxes levied upon pur-
chases made by its contractors
under a cost-plus-fixed-fee con-
tract although the goods pur-
chased become the' property of
the Government upon- ship-
ment or delivery __-_--

State Sales and Use Taxes; Avoid-
ance by Designating Contractor
Agent of the Government.

12. In the absence of au-
thorizing legislation, the use
of purchase order forms;by a
Government. contractor desig-
nating him as an agent for the
Government is not a suitable
means of avoiding the applica-
tion -of- State sales and use
taxes to purchases by the con-
tractor under -the contract___

Cooperative Agreements. -

See Bureau of Mines.

'County Roads. -

See National Park Service.

Crow Indian Reservation, Mon-
tana.

See Oil and Gas Leases,
Indian Lands, subheadings As-

-- signments; Extension Beyond
Primary Term.

Damage Claims. C

Property Damage; Blasting.

NEGtIGENCE; REs IPd Lo-
QUITUR.

1. The doctrine of res ipsa
loquitur is-applicable in cases
of damage to privately owned
property resulting from blast-.
ing. operations conducted- by -

Government employees and, in
- the absence of an explanation

411

411

Damage Claims-Continued.
Property Damage; Blasting-Cn.

by the Government consistent
with freedom from negligence,
claims for such damage should
be allowed and certified to the
Congress for payment under
the act of December 28, 1922
(42 Stat. 1066, 31 U. S. C. 215)

Property Damage; Fire.

DIRECT RESIT; PAYMENT
UNDER APPROPRIATION ACT.

2. Claim for damage to pri-
vately owned timber resulting
from necessary fires started by
Bureau of Reclamation em-
ployees during brush-clearing
operations, but which became
uncontrollable and spread be-
cause of high wind, is not
allowable under act of De-
cember 28, 1922 (42 Stat. 1066,
31 U. S. C. 215), in absence
of negligence, but may be paid
under appropriation-act provi-
sion for "damages * * * by
reason of the operations of the
United States * * * in the
survey, construction, operation,
or maintenance of irrigation
works," since the damage was
the direct result of action by
Government employees

Property Damage j Flooding.

MEAsURE oF LIABILITY.

3. Liability of the Govern-
ment for damage to. privately
owned property flooded by its
irrigation works is not that of
an insurer but is to be deter-
mined according to the degree
of care required of ordinarily
prudent and, careful private
individuals in like circum-
stances ---------------

ACT Or GOD; NEGLIGENCE.

4. Claims for damage result-
ing from a flood of such un-

Page
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Property Damage; Flooding-Con.

precedented volume as to con-
stitute it an act of God, for
which the Government is not
liable, cannot successfully be
asserted on the ground of neg-
ligence in failure to construct
a detention reservoir of suffi-
cient volume to impound un-
precedented and unforeseeable
flood waters 397

Damages, Measure of.

See Trespass.

Death Valley National Monu-
ment.

See National Parks and'
Monuments.

Delegation of Authority.

See Secretary of the Interior,
Authority, subheading Delega-
tion.

Descent and Distribution.

See Indians; Indian Tribes.

Ditches, Canals and Reservoirs.

See Indians and Indian
Lands, subheading Rights-of-
Way, Flathead Reservation;
Rights of-Way.

Diversity Jurisdietion of Fed-
eral Courts; Law to be
Applied in Common Law
Trials.

See Trespass, subheading
Measure of Damages and Erie
Doctrine.

Drainage.

See, also, President's Au-
thority, subheading P uib i c
Lands Acquired for Specific
Purpose, Protection from Oil
and Gas Drainage.

Drainage-Uontinued.
Arkansas.

1. Status of certain entered
and unentered public lands
drained and assessed by cer-
tain Arkansas Drainage Dis-
tricts under Arkansas laws by
authority of the Caraway Act
of January 17, 1920, compan-
ion to the Volstead Act of
May 20, 1908-Only compatible
State. laws adopted-Rights,
duties and limitations created
-System -for satisfaction of
liens-Unlike that of the Smith
Irrigation Act of August 11,
1916-Liens a valid right bar-
ring withdrawal from Caraway
entry but not from homestead
entry or other forms of disposi-
tion-No guarantee of recov-
ery of charges-No financial
obligation on United States-
No forfeiture of the lands to
the State under any law _-__

2. Arkansas Land Polie Act
of March 16, 1939-S t a t e
Land Commissioner-Jurisdic-
tion-No release of Caraway
liens-Taylor Grazing Act ap-
plicable _ ___ --------

Minnesota.

3. Status of entered and un-
entered public and Indian
ceded lands drained and as-
sessed under Minnesota laws
by authority of the Volstead
Act of May 20, 1908-Only-
compatible State laws adopted
-Relation of Taylor Grazing
Act, the withdrawal order of
February 5, 1935, and the Min-
nesota Conservation Statutes
in aid of distressed drainage
districts-Volstead Act rights,
duties and limitations-Sys-
tem for satisfaction of liens-
Nature of a lien-Liens a
valid right barring withdrawal
of assessed lands from Vol-
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Drainage-Continued.
Minnesota-Continued.

stead entry but not from home-
stead entry or other forms of
disposition-No financial obli-
gation on United States-No
forfeiture of lands-to the State
under any law_-__________-_

INDEX

Page

65

'Easements.

See Rights-of-Way, subhead-
ing Electric Transmission
Lines.

Evidence.

See Appeals; Homestead,
subheading S t o c k Raising;
Mineral Leasing Act; Prac-
tice and Rules of Practice,
subheading Contest.

Exchange Rights.

See. Forest Lieu Selections.

Exploration Agreements.,

See Bureau of Mines.

Federal Common Law.

.See Trespass, subheading
Measure of Damages and Erie
Doctrine.

Federal Employees.

See Bureau of Mines; Dam-
age Claims, subheading Prop-
erty Damage; Hatch Political
Activity Act; Homestead, sub-
heading Qualifications of En-
tryman; Inventions; Ramspeck
Act, subheading Field Appoint-
ments.

Federal Power Commission..

See Rights-of-Way, subhead-
ing Electric Transmission
Lines, Transfer of Right-of-
Way; Uniform' Accounting
System.'

Federal Range.
Unrestricted Use Terminated by

Taylor Grazing Act.

1. See Color of Title.

Federal Range Code.

See Grazing and Grazing
Lands; Table, p. LXXVIII.

Field Examiners, General Land
Office.

See Oaths.

Final Proof.

See Homestead, subheading
Stock Raising.

Fishing.

See Indians and Indian
Lands, subheading Wind River
Reservation.

Fish Trap Sites.

See Alaska.

Five' Civilized Tribes.

See Indians and Indian
Lands; Indian Tribes; Oil and
Gas leases, Indian Lands; Sec-
retary of the Interior, Author-
ity, subheading Delegation.

F I a t h e a d Indian Irrigation
Project. 

See Indians and Indian
Lands.

Flathead Indian Reservation.

See Indians and Indian
Lands, subheading Rights-of-
Way; Indian Tribes, subhead-
ing Confederated Salish and
Kootenai Tribes.

Forest Lieu Selections.

Legislation Re Selections in Lieu
of Lands within Forest Reserves.

CHARACTER oF LANDs To BE
SELECTED.

1. The requirements as to
the character of the lands -to

Page
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Forest Lieu' Selections-Con.
Legislation Re Selections in Lieu of

Lands within Forest Reserves-
Continued.

be selected continue under sec-
tion 7 of the Taylor Grazing
Act. Thereunder lands not
of the required character are
not proper for disposal in sat-
isfaction *of an- outstanding
substitute selection right as
accorded by the repeal act of
March 3, 1905_272, 277, 278, 29

2. The act of June 4, 1897,
as amended by the act of June
6, 1900, requires selections of
land in lieu of tracts within a
public forest reservation to be
confined to vacant surveyed
noamineral public lands which
are subject to h o m e s t e a d
entry … __ 272, 278, 2'

3. Forest lands valuable only
for their timber and too moun-
tainous for farming or grazing
if cleared cannot be classified
as suitable for homestead
entry and therefore are
neither subject to selection
under forest lieu legislation
nor proper for acquisition in
satisfaction of an outstanding
exchange right under section 7
of the Taylor Act. Further,'
such lands are affected by a
public interest and may not be
.restored to the public domain
for a disposal incompatible
with the purposes of the
withdrawal of November. 26,
1934 … _272, 278, 279, 29

:4. Lands having a mineral
classification made by a board
of commissioners under au-
thority of the act of February
26, 1895, approved by the Sec-
retary of the Interior .and
never revoked are prima facie
mineral lands and as such are
not subject to selection under
forest lieu legislation or proper

Page forest Lieu Selections-Con.
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Legislation Re Selections in Lieu of
Lands within Forest Reserves-
Continued.

for acquisition in satisfaction
of an outstanding substitute
exchange right under section 7
of the Taylor Act _-- 272, 278, 279

THE SELECTION RIGHT NOT
SCRIP O A FLOAT BUT A;
RIGHT OF EcHANGE BE-
TwEEN Two OwNns; As-
SIGNMENTS AND PRACTICES
BY SCRIP DEALERS NOT
COUNTENANCED; D 0 U B L E
P o w E s OF ATTORNEY.

5. Forest lieu legislation con-
templated an exchange of
lands between two owners and
in the right of selection created
an exchange right, not a float-
ing right'subject to barter, sale
or assignment. The selection
right may be exercised only by
the owner of the lands relin-
quished as base for the selec-
tion or for him by his duly
authorized agent, and only to
such owner may patent to the
selected land issue. No selec-
tion by an assignee will be con-
sidered _ ----- 273, 283, 284

6. The Department has never
countenanced the practice of
dealers in public land rights
treating the exchange right as
scrip and assigning it through
the use of double powers of-
attorney. Although without
authority to prevent-such pri-
vate assignments, the Depart-
ment is not obliged to recognize
them and does not do so. If
an owner of offered lands con-
tracts privately for a prepatent
sale of his interest in selected
lands, his transferee has no
privity with the Government
and will not be recognized by:
it. If the Land Department

. _ . , .... . . .
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Forest Lieu Selections-Con.
Legislation Re Selections in Lieu of

Lands -within Forest Reserves-
Continued.

rejects the selection or cancels
the right the transferee has no
claim on the Government but
must look to his v e nd o r
through the courts for redress;
Nor will the transferor be
heard. to complain that rejec-
tion of his selection or failure
of his base has prevented his
conveyance of a selection which
he has privately sold before
acquiring it: HeUd, that where
an executor alleges that X, a
record owner relinquishing for-
est reserve lands and making
a 'selection in his own name,
acted only in a trust capacity
for the benefit of a company-
dealing in land rights and of
the executor's testator, who
purchased the selection right:
involved from the company,
and where such executor,
whether or not offering proof
of his authority to act, applies
to withdraw the selection in
order to recover the funds
invested, the Commissioner of
the General Land Office acts
correctly in declining to deal
with the transferee's estate,
in recognizing only the selector
of record, in requiring his
compliance with the regula-
tions and in canceling the se-
lection upon his default-_273, 283

294, 295,

RIGHT OF SUBSTITUTE SELEC-
T I O N NDER REPEALER;
CONDITIONS PRECEDENT;
WHEN RIGHT DEFEATED
By ELIMINATION OF BASE
PROM FOREST RESERVE.

7. A selector of record who
for five years fails to comply
with regulations requiring the
posting and publication of the

INDEX
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Legislation Re Selections in Lieu of
Lands within Forest Reserves-
Continued.

selection and whose selection
is canceled. for such default
and closed three months be-
fore repeal of the forest lieu
acts is not without fault, has
no selection pending at repeal
and has no right of substitute
selection under the proviso of
the repeal act…____ _273, 280, 286

8. In such case neither the
selector of record nor the al-
leged heirs of his alleged
transferee may at any time be
heard to claim a right of sub-
stitute selection under the re-
peal proviso but particularly
not when, all parties having
failed to make avail of appeal
procedures or of other meas-
ures designed to protect their
rights, they petition for the
exercise of. supervisory au-
thority in regard to the selec-
tion after a lapse 'of 328
months from its cancellation
and without any showing of
extraordinary emergency or
exigency __ _273, 280288

9. Where f o r e s t reserve
lands which have been re-
linquished, and stand as un-
satisfied base for an outstand-
ing valid right of substitute
selection under the repeal act
are eliminated from the. re-
serve before the exercise of
such right, the right falls and
there can be no enforcement
thereof, the reason for the ex-
c h a n g e having ceased to
exist ___----____--_-273, 289, 293

10. A departmental decision
which in circumstances such
as those above described holds
the cancellation of the selec-
tion to have been erroneous,
overlooks the interim elimina-
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Lands within Forest Reserves-
Continued.

Page

tion of the base lands from
the forest reserve and accords
a right of substitute selection
is in error and must be re-
called and vacated…_ 274, 280,282,

283, 288-290, 292, 293

SECRETARY OF THE INTERIOR,
SUPERVISORY AUTHORITY;
OBLIGATION T o OBSERVE
STATUTORY DIRECTIVES.

11. In his administration of
the public lands the Secretary
of the Interior, although hay-

N ing broad discretionary pow-
ers in his supervisory capacity,
is bound by the terms of the
applicable statutes and by the
purposes of the withdrawal.
He may not substitute for
their conditions rules of his
own choosing in particular
cases. Nothing in the War
Powers Acts authorizes the
Secretary to determine the
propriety of a substitute selec-
tion permitted by the repeal
act of 1905 by reference to the
war and to the capacity of an
applicant's transferee to serve
the war's purposes rather than
by reference to the conditions
imposed by the statutes cre-
ating and controlling the selec-
tion right; Nor does the Gov-
ernment concern itself with
the qualifications of a trans-
feree, with whom it has no

privity ---- _---__229, 240, 274, 298
CHARACTER OF LANDS IN SUB-

STITUTE SELECTIONS PRE-
SCRIBED B ACT OF JUNE
6, 1900; LEGISLATIVE HIS-

TORY.

12. Both the terms and the
legislative history of the act
of June 6, 1900, show the con-

Forest Lieu Selections-Con.
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Legislation Re Selections in Lieu of
Lands within Forest Reserves-
Continued.

gressional intent that in the
interest of curbing exploitation
of national timberlands all
lieu selections made after
October. 1, 1900, be of lands
of the restricted character
specified by said act and not
of the broader character de-
scribed by the act of June 4,
1897. This limitation is ap-
plicable to a substitute selec-
tion made under the proviso of
the repealer of March 3, 1905,
even though the original se-
lection which it replaces may
have been under the 1897 act
and of lands more broadly de-
fined ___- _ ___ _ 274 298-301

RIGHT OF SUBSTITUTE SELEC-
TION No NEW RIGHT;
LIMITATIONS.

13. The proviso of the re-
peal act of March 3, 1905, cre-
ates no new right of exchange
but only a right to make a new
selection in place of the selec-
tion which failed and in exer-
else of the original right, the
quantity of land in the substi-
tute selection to be the same as
that in the original selection
and no' greater, even though
additional base, relinquished
but never assigned to a spe-
cific selection, may remain
unsatisfied _---_=----274, 301-303

ADMINISTRATIVE DiFFICU-X
TIES WHEN BASE INvALI-
DATED B RESERVE BounD-
ABY CHANGES; PROTECTIVE

MEAsUrEs IN ABSENCE OF
RELIEF LEGISLATION.

14. Administration of forest
lieu selections has been em-
barrassed by numerous factors
basic among which has been
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Legislation Re Selections in Lieu of
Lands within Forest Reserves-
Continued.

the possibility that changes; in
f o r e s t reserve boundaries
made before completion of a
selection might invalidate the
base offered by eliminating it
from the reserve and might
also thereby cloud the offeror's
title, no permanent relief legis-
lation permitting restoration
of invalid base to the prior
owner having existed before
1930. Measures taken to pro-
tect rights included* general
rules to effect prompt comple-
tion of selections, special rules
for cases presenting features
for equitable: consideration
and stringent directions re-
garding "additional" selec-
tions by scrip dealers who
made a practice of offering
vast tracts of base land by one
relinquishment deed- and there-
after making their exchange
selections piecemeal, in small
quantities, and at their lei-
sure … _ --___… _ 274, 305-310

SCRIP DEALERS AND SYSTEM
oF r "ADDITioNAL SELEC-
TIONS5"; WARNING AGAINST
Risus.

15. Instructions of March 6,
1900, (29 L. D. 579), warned
holders of outstanding base
that delay in making addi-
tional selections would be at
their own risk, such selections
being subject to all changes in'
the reserve boundaries and in
the forest lieu laws: Held,
that a valid right of substitute
selection under the repeal pro-'
viso replacing an "additional"
selection found invalid is it-
self an "additional" selection
and subject to all the risks
described 3275, 09, 310

Forest. Lieu Selections-Con. Page

Legislation Re Selections in Lieu of
Lands within Forest Reserves-
Continued.

SEcRETARY's AUTHORITY TO
ACT SUA SPONTE.

16. As long as public lands
remain under the care and
control of the Land Depart-
ment its power to inquire into
the extent and validity of
rights claimed against the Gov-
ernment and to correct its own
errors does not cease. When
alienation of public land is in-
volved, the Secretary may de-
termine every question pre-
sented by the case record with-
out rgard for the manner in
which the case comes before
him for determination … _ 275,304

Forest Lieu Selection Statutes.
Relief Legislation; Repealed to Curb

Abuses by Timber and Land Spec-
ulators and to Conserve Forest
Resources; Repealer's Proviso.
1. The act of June 4, 1897,

though designed to relieve set-
tiers, entrymen and patentees
of lands within national forest
reserves by permitting. ex-
change of such. holdings for
outside tracts, found its chief
beneficiaries in timber and
land speculators and opened
the door to gross abuses and
frauds in wholesale exchanges
of denuded lands in forest re-
serves for the most-heavily tim-
bered lands outside. To end
the abuses and to conserve the
country's dwindling forest re-
sources, the legislation provid-
ing for the~exchange right was
repealed by the act of March
3, 1905, entitled "An Act Pro-
hibiting the selection of tim-
ber lands in lieu of lands in
forest reserves." But a sav-
ing proviso permitted the com-
pletion of pending selections

.
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Forest Lieu Selection Statutes
-Continued.
Relief Legislation Repealed to Curb

Abuses by Timber and Land Spec-
ulators and to Conserve Forest
Resources; Repealer's Proviso-,
Continued.

found valid and the making of
other, or substitute, selections
in the place of pending choices
found invalid for reasons not
the selector's fault. Applicants
herein claim a right of such,
substitute selection under this
proviso ____ ------- _227, 23'

Some Later Implementation of Na-
tional Conservation Policies.
2. Various phases of conser-

vation policy later found new
implementation in the Taylor.
Grazing Act of June .28, 1934,
and the Executive orders of
November 26, 1934, and Febru-
ary 5, 1935. These effected
withdrawal of the public lands
in 24 States, reserving them
for classification, for determi-
nation of their highest useful-
ness and for conservation and
development- of natural re-
sources. But section 7 of the
amending act of June 26, 1936,
gave to the Secretary discre-
tionary authority to restore to
the public domain, for dis-
posal such withdrawn lands as
in his opinion meet the pre-
scribed tests and those ap-
plicable in the interest of the
people and of conservation of
natural resources: Held, lands
selected for satisfaction of an
outstanding substitute forest
lieu selectionright must meet
the requirements under sec-
tion 7 - 228,-233,234,23

Character of Lands Subject to
Substitute Selection Under the
Repealer's Proviso and Under
Section 7 of the Taylor Grazing
Act.
a. were a right to make a

substitute selection exists un-

Page Forest Lieu Selection Statutes
-Continued.
Character of Lands Subject to

Substitute Selection- Under the
Repealer's - Proviso and Under
Section 7 of the Taylor Grazing
Act-Continued.

der the saving clause of the
repealer, the lands selected
must meet the requirements of
the legislation providing for
the right, namely, the act of
June 4, 1897, as amended by
the act of June 6, 1900, as well
as the requirements of section
7 of the Taylor Act: Held,
1. That lands selected-in satis-
faction of an outstanding sub-
stitute selection right must be
"vacant surveyed nonmineral
public lands which are subject
to homestead entry * *"
and "proper for acquisition in
satisfaction of any. outstand-
ing * * * exchange * * *
rights * i *"; 2. That lands
which are' essentially forest
lands, unfit for grazing, and so
mountainous, rough, rocky and
steep that even if cleared of
their timber they would be un-
fit for agriculture and impos-
sible of cultivation cannot be
classified as suited or subject
to homestead entry; 3. That
forest ' lands which have a
value -for, conservation and
also a substantial value for
their timber, which are sought
only for their timber and the
disposal of which might mean
immediate liquidation of their

' portion of - this exhaustible
natural resource are affected

-by- a public interest and the
Secretary has no authority to
restore them to the public do-
main for a disposal in dero-
gation of the purposes of the,
withdrawal; 4. That the lands
here selected, not being sub-
ject to homestead entry and

807
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Forest Lieu Selection Statutes
-Continued.
Character of Lands Subject to

Substitute Selection Under the
Repealer's Proviso and Under
Section 7 of the Taylor Grazing
Act-Continued.

being affected by a paramount
public interest, cannot be
classified as proper for acqui-
sition in satisfaction of an out-
standing substitute selection
right and cannot be restored
to the public domain for dis-
posal as such public lands; 5.
That an isolated tract may not
be released for a use contrary
to the public interest---228, 233

Title of the Repealing Act; Effect
en Character of Land Subject
to Substitute Selection.

4. The repealing act of March
3, 1905, is entitled "An Act
Prohibiting the selection of
timber lands in lieu of lands
in forest reserves" but the
saving clause is silent as to the
character of lands subject
to the substitute selection per-
mitted. Whether the title
places an additional limitation
on the substitute selection,
restricting it to lands wholly
without timber, is not here
decided . … _ _ _ 229, 23

Lands Subject to Homestead Entry;
Meaning, of Term in Land De-
partment Practice and in Act
of June 6, 1900.

5.. Land Department prac-
tice has regarded the use of
lands for frming.or for agri-
culture in the broad sense as
satisfying the cultivation re-
quirement of the homestead
law but has not permitted
homestead entry of lands in-
capable of being rendered
cultivable or usable for such
farming, for example, lands
valuable only for their timber:

INDEX

Page Forest Lieu Selection Statutes
-Continued.

Page

Lands Subject to Homestead Entry;
Meaning of Term in Land De-
partment Practice and in -Act
of June 6, 1900-Continued.

Held, that in the at of June
6, 1900, the Congress used the
tern "subject to homestead
entry" in the same way as the
Land Department -_-___-__229,234,

236-239.

Secretary of the Interior, Supervisory
Authority; Discretion Limited by
Statutory Rules and the Public
Interest.

6. Despite wide powers in
his supervisory- capacity and
large discretion under section
7 of the Taylor Act the Secre-
tary is bound by the applicable
statutes and may not substi-
tute for their conditions and
the public nterest ad hoc cri-
teria of his own or an ap-
plicant's choosing.-_229, 240, 274, 298

A Valid Right of Substitute Selec-
tion Recognized as a Property
Right; When to be Satisfied.

7. The Department recog-
nizes a valid right of selection
or of substitute selection as a
property right and will permit
its satisfaction when the rea-
son for the exchange continues
to exist and when the proper
parties comply with the re-
quirements. To refuse ap-
proval of a particular selection
because it, does not meet the
legal requirements is neither
to repudiate nor to destroy the
right. There are no equities
to be considered when a se-
lector, disregarding the rules, '
fails to perform the election
requirements within the period,
reasonable in the circum--
stances of his case… _ _229, 240, 241
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-Continued.
Treatment of Substitute Selection

Right as Scrip Risks Defeat of
Rig h t by Interim Changes;
Laches; No Claim Against Gov-
ernment.

8. One treating a right of
substitute selection as scrip
and delaying its exercise will
not be heard to complain if his
right is defeated by interim
changes in forest reserve
boundaries or in the governing
law. Nor will one failing to
apply for restoration- of his
relinquished base be heard to
urge that Government posses-
sion of the title for 40 years
places any obligation on the
Government to grant a par-
ticular substitute selection-. ___229.

241,242
Geological Survey.

See Inventions, subheading
Federal Employees, Employ-
ment to Invent; Mineral Leas-
ing Act, subheading Public
Lands Acquired for Specific
Purpose.

Government Contracts.

See Contracts.

Government Employees.

See Federal Employees.

Grand Canyon National Park.
S e e Rights-of-Way, sub-

heading Aerial Tramway.

Grant by the United States.
See United States.

Grants, Congressional.
See Public Lands, subhead-

ing Accretion and Avulsion.

Grazing and Grazing Lands.
See, also, Indians and Indian

Lands, subheading C e d e d
Lands, Taylor Grazing Act.

692959-48-56
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Licenses.

ALLOTENTS OF E D E A L

RANGE; AGEEEMENTS.

1. Section 6, paragraph (d),
of the Federal Range Code
provides that "allotments of
Federal range will be made to
licensees or permittees when
conditions warrant, and divi-
sions of the range by agree-
ment or by former practice
will be respected and followed .
w h e r e practicable": Held,
that this provision refers only
to the particular areas of
range, or th e boundaries
thereof, upon which a licensee
or permittee shall graze his
livestock, and does not author-
ize the substitution of such
agreements for the adjudica-
tion of applications according
to the standards defined else-
where in the Federal Range
Code ________________ _ 193

BASE PROPERTY; DATE OF
FILING APPLIcATION; DE-
PENDENcY BY USE.

2. The offer of base property
in an application in one graz-
ing district before June 28,
1938, the dead-line date fixed
by regulation, is sufficient to

- preserve such dependency by
use as would otherwise have
created a qualified demand in
another district, although the
base property was not offered
in the latter district until
sometime in 1941 _-__-____-183

BASE PBOPEETY; EVIDENCE
OF OWNERSHIP OR CONTROL.

3. The G r a z i n g Service
should not be required to ad-
judicate applications for graz-
ing licenses wherein the own-

- ership or control of the base-
property is indefinite, and in
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Licenses-Continued.

such instances it is within the
authority of the Grazing Serv-
ice to withhold the issuance
of the licenses until such own-
ership or control has been sat-
isfactorily shown ___-___-___

BASE PROPERTY; LAND OR
WATER.

4. While a determination
whether land or water shall
constitute base property in a
given instance is a matter of
discretion and is not lightly to
.be disturbed on appeal, a rec-
ord showing that a particular
water was the sole one serv-
ing an area of Federal range
during the priority period, that
such range cannot now be ap-
preciably utilized without the
use of such water, that no per-
son other than the one con-
trolling the land upon which
the water is located can
legally enjoy access to it, and
that other waters in the dis-
trict have been recognized as
base property, is insufficient to
support a rejection of an ap-
plication for a license based
on such water __________-_

5. The discretion to be exer-
cised by the Grazing Service
i n t h e determination o f
whether land or water shall
constitute base property in a
given district is one which will
be disturbed only upon a show-
ing that it was arrived at
capriciously, arbitrarily, or
without adequate knowledge
of the existing conditions-__

BASE PROPERTY; WATER;
EXTENT Or PRIORITY.

6. Water developments made
subsequent to the priority
period cannot affect the rating

419

419

686

Grazing & Grazing Lands-Con. Page
Licenses-Continued.

which a water should receive;
otherwise licenses or permits
based on water would be un-
stable and subject to defea-
sauce by subsequent water de-
velopments ----------------

BASE PROPERTY; PARALLEL
LANDS.

7. The term "parallels
lands," as applied to certain
privately controlled lands in
grazing districts, must be con-
sidered as embracing those
lands that are generally of the
same character and type as the
surrounding Federal range,
that is, they are uncultivated
and produce the same general
types of forage and are physi-
cally similar to the surround-
ing Federal range. In those
districts where it has been de-
termined that the Federal
range can be used only during
a part or certain parts of the
year, such lands are not de-
pendent by use ______-__

BASE PROPERTY; YEAR-
ROUND OPERATION.

8. The express requirement
in section 1, paragraph (a) of
the Federal Range Code of
1942 that there be "possession
of sufficient land or water to
insure a year-round operation
* * *" is clearly comple-
mented by the definition of
"land dependent by u e,"
which is defined in section 2,
paragraph (g) of the Code, in
part as "forage land which is
of such character that the con-
duct of an economic livestock
operation requires the use of
the Federal range in connec-
tion with it" … __________

419

686

686
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Licenses-Continued.

PAXTICuILAR R A N G E; AD-
MINISTRATIVE DISCRETION;
APPEALS.

9. While an applicant for a
grazing license cannot demand,
as a matter of right, that he
be licensed in a particular dis-
trict, since the assignment of
the area of range to be used by
a licensee is a matter within_
the discretion of the Grazing
Service, the question of the
proper exercise of discretion
may be raised on appeal_____

Carrying Capacity.
10. The carrying capacity of

lands can be determined only
by an examination of the
lands,; and the Department
necessarily will accept the
findings of the Grazing Service
in cases where unfairness or
discrimination is not charged,
and no effort is made by the
appellants to state in what
instances the determinations
are incorrect or what, in their
estimation, such determina-
tions should have been______

Hearings on Appeal; Procedure.
11. The requirement of sec-

tion 9 () of the Federal Range
Code that a copy of an appeal
and brief in support thereof
must be served on each party
of record, applies only to par-
ties who are adversaries such
as appellants and interveners,
and neither, requires the serv-
ice of appeals on the advisory
board, or the district or re-
gional graziers, nor contem-
plates the filing of a reply brief
by the latter -_ :

Permits for Construction of Im-
provements. 
12. The issuance of a permit

for the construction of im-
692959-48-57
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Permits for Construction of Im-
provements-Continued.

provements on Federal range
under section 4 of the Taylor
Grazing Act does not in itself
constitute the grant of a right
to use the Federal range that
is within the fence constructed
under such permit ____

Grazing Service.
See* Grazing and Grazing

Lands.

Hatch Political Activity Act.

Alaska; Governor and Secretary of
Territory; Administrative Posi-
tions.

1. Since the Governor and
the Secretary of the Territory
of Alaska are appointed by
the President, by and with the
advice and consent of the
Senate, and since their salaries
are paid from the Federal
Treasury, they must be re-
garded as employed in "ad-
ministrative" positions "by the
United States" and hence sub-
ject to the prohibition in sec-
tion 2 of the Hatch Act
against the use of "official au-
thority for the purpose of in-
terfering with, or affecting,
the election or the nomination
of any candidate for the office
of President, Vice President,
Presidential elector, Member
of the Senate, Member of the
House of* Representatives, or
Delegate or Resident Commis-
sioner from any Territory or
insular possession" _ _ _

Alaska; Governor and Secretary of
Territory; Executive Branch.

2. The Governor and the
Secretary of the Territory of
Alaska, while employed in the
executive branch, are not to be
regarded as employed in the

811
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Hatch Political Activity Act-
Continued.
Alaska; Governor and Secretary

of Territory; Executive Branch-
Continued.

executive b r a n c h of the
Federal Government, within
the meaning of section 9 (a)
of the Hatch Act, forbidding
officers and employees thereof
to use "official authority or
influence for the purpose of in-
terfering with an election or
affecting the result thereof,"
or to take "any active part in
political management or in
political campaigns," since (1)
the context of the entire- sec-
tion reflects an intention to
exclude policy-making posi-
tions, and (2) reference to
subsequent enactments indi-
cates a legislative recognition
that Territorial officers there-
tofore had been unaffected by
the act ____ _----__- __

Hawaii; Governor and Secretary of
Territory; Administrative Posi-
tions.

8. Since the Governor and
the Secretary of the Territory
of Hawaii are appointed by
the President, by and with the
advice and consent of the Sen-
ate, and since their salaries
are paid from the Federal
Treasury, they must be: re-
garded. as employed in "ad-
ministrative" positions "by the
United States"'and hence sub-
ject to the prohibition in sec- 
tion 2 of the Hatch Act against
the use of "official authority
for the purpose of interfering
with, or affecting, the election
or the nomination of any can-
didate for the office of Presi-
dent, Vice President, Presi-
dential elector, Member of the
Senate, Member of the House
of Representatives, or Dele-

INDEX

Pag

407

Hatch Political Activity Act- Pago
Continued.
Hawaii; Governor and Secretary of

Territory; Administrative Posi-
tions-Continued.

gate or Resident Commis-
sioner from any Territory or
insular possession" __ _ . 390

Hawaii; Governor and Secretary. of
Territory; Executive Branch.

4. The Governor and the
Secretary of the Territory of
Hawaii, while employed in the
executive branch, are not to be,
regarded as employed in the
executive branch of the
Federal Government, within.
the meaning of section 9(a)
of the Hatch Act, forbidding
officers and employees thereof
to use "official authority, :or
influence for the purpose ofi
interfering with an election or
affecting the result thereof,"
or to take "any active part in
,political management or in
political campaigns," since (1)
the context of the entire sec-
tion reflects an intention to
exclude policy-making posit
tions, and (2) reference to
subsequent enactments indi-
cates a legislative recognition
that Territorial officers there-
tofore had been unaffected by
the act _- - 391

Hawaii; Office of Civilian Defense)
Employees.

5. Employees of the Office of
Civilian Defense in the Ter-
ritory of Hawaii, paid from
funds allocated to the Secre-
tary of the Interior from a
special emergency appropria-
tion made to the President, to
provide for emergencies af-
fecting the national security
and defense (55 Stat. 92, 94),
are employees of the executive,
branch of the Federal Govern-
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Hatch Political Activity Act-
Continued.
Hawaii; Office of Civilian Defense

Employees-Cofitinued.

ment and accordingly are pro-
hibited by section 9(a) of the
Hatch Political Activity Act
(act of August 2, 1939, 53 Stat.
1147, 15 U. S. C. 61h), as
amended, from taking any
active part in political man-
agement or in political cam-
paigns. Consequently, they
may neither seek nor hold elec-
tive office in the Government
of the Territory of Hawaii__

Hawaii; Director, Territorial Social
Security Department.

6. The Director of the Ter-
ritorial Social Security De--
partment, by reason of his
identity with the- program of
the Federal Social Security
Act, and the definition of
"State" to include "Terri-
tory" in section 19 of the
Hatch Act, is subject to all of
the prohibitions in sections 2
and 12(a) of the act against
political activities on the part
of officers and employees "of
any State or local agency
whose principal employment is
in connection with any activity
which is financed in whole or.
in part by loans or grants-

'made by the United States or
by any Federal agency"______

Hawaii; Territorial Employees Gen-
erally.

7. No officers- or employees
of the Territory of Hawaii,
other than the Governor, the
Secretary, and the Director of
the Territorial Social Security
Department, are subject to
any of the provisions of the
Hatch Act unless shown to be
employed in connection with a
federally financed activity-

Page

146

391

391

Hawaii.

See Hatch Political Activity
Act.

Hearings.
See Grazing and Grazing

Lands, subheading Hearings
on Appeal; Practice and Rules
of Practice.

Helium.

See Indians and Indian
L a nd s, subheading Navajo
Tribe, Lease of Tribal Land
for Helium Plant.

Highways.

See National Park Service,
subheading County Roads.

Homestead.

See, also, Drainage, sub-
headings Arkansas, Minne-
sota; Forest Lieu :Selection
Statutes; Mineral Lands, sub-
heading Agricultural Entry'
Mining Claim; Public Lands;
Reclamation, s u b h e a d i n g
"Resident Farm 0 w n e r,"
"Resident Entryman"; Sol-
diers' and Sailors' Civil Re-
lief Act of 1940; Withdrawal
of Public Lands.

Land Department Practice Re Satis-
faction of Cultivation Require-
ment.

1. See Forest Lieu Selections.

Military Service; Applicant for
Homestead Entry; Appeal.

2. Where an appeal is filed
and perfected by an applicant
for homestead entry prior to
his entrance-into the military
service, action on the appeal in
the regular course is not
stayed by notice of military
service

Military Service; Applicant for
, Homestead Entry; Rehearing.

3. Where an applicant -for
homestead entry in the mili-

813
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Homestead-Continued.
Military Service; Applicant for

Homestead Entry; Rehearing-
Continued.

tary service is entitled by de-
partmental regulations to a
rehearing but, before filing and
perfecting a motion for rehear-
ing, he requests that final ac-
-tion on the entry be suspended
during the period of his mili-
tary ervice, action on the
rehearing will be suspended
during the period' of military
service, unless the applicant
subsequently elects -to proceed
with the case during his serv-
ice period _______---

Qualifications of Entryman; Federal
Employee.

4. ioreman of Civilian Con-
servation Corps, cooperating
with Land Office on Alaskan
Fiire Control Project, made
homestead entry and proper
improvements prior to his
death: Held, not to have been
an employee of the Land
Office so as to prohibit his
interest in the purchase of
public land within the mean-
ing of Rev. Stat. sec. 452 (43
U. S. C. 11) -

Stock Raising.

FINAL PROOF; EVIDENCE; AD-
VERSE PxocEsnrmDos.

5. Where an entryman sub-
mits final proof which is
clearly insufficient on its face,
there is no occasion for further
proceedings. In some instances
the entryman may be allowed
an opportunity to make a fur-
ther showing but adverse pro-
ceedings against the entry by
the Government are not war-
ranted

INDEX

Page

138

257

574

Suitability of Lands for Entry.

6. See Forest Lieu Selec- 
tions. I I I I

Hunting and flshing.

See Indians and Indian
Lands, subheadings Sisseton
Reservation; Wind River Res-
ervation.

Indemnity Lands.

See Railroad Land Grants.

Indian Reorganization Act.

See Indians and Indian
Lands; Indian Tribes; Table
of Statutes Cited, p. LX.

Indians.

See, also, Damage Claims,
subheading Property -Damage,
Flooding; Indians and Indian
Lands; Indian Tribes; Oil and
Gas Leases, Indian Lands;
Secretary of the Interior, Au-
thority, subheading Delegation.

Legitimate and Illegitimate Chil-
dren; Inheritance Rights; Descent
and Distribution.

1. The act of February 28,
1891 (26 Stat. 794, 795, 25
U. S. C. 371), did not confer on
illegitimate Indian children
such a status of legitimacy as
would permit them to share in
estates of their mothers' kin-
dred by representing their de-
ceased mothers _-__-____-.

2. Legitimate Indian chil-
dren may represent their de-
ceased father who was illegiti-
mate, only if such father could
have shared in the estates of
his kindred ___---__- ___:

3. An illegitimate Indian
child may represent his de-
ceased father in estates of his
father's kindred by reason of
section 5 of the act of Febru-
ary 28, 1891 (26 Stat. 794,- 795,
25 U. S. C. 371) _-_---

Page
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150
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Indians-Continued.
State Sales Taxes.

PURCHIASES ON R E S E v A-
TIONS; RESTRICTED FUNDS;
EXEMPTION.

4. Where the' purchases are
made on Indian reservations
the Indians are exempt from
payment of State sales taxes
because Congress has given ex-
elusive authority to the Com-
missioner of Indian Affairs to
regulate t r a d e with the
Indians on Indian reserva-
tions and prices at which
goods shall be sold to the
Indians- -________ ---

PURCHASES OFF RESERVA -

TIONS; RESTRICTED FUNDS.

5. Where the purchases are
made outside of Indian reser-
vations the Indians are not
exempt from. the payment of
State sales taxes unless the
restricted funds used to make
the purchases have been de-
clared by Congress to be non-
taxable _--___----
Taxation.

See subheading State Sales
Taxes; Oil and Gas Leases,
I n d i a n Lands, subheading
State Taxes Imposed on Roy-
a I t y, Liability of Indian
Tribes.

Indians and Indian Lands.
See, also, Drainage, sub-

heading Minnesota; Indians;
Indian Tribes; Oil and Gas
Leases, Indian Lands; Secre-
tary of the Interior, Author-
ity, subheading Delegation;
United States, s u b he a d i n g
Lands Acquired in Trust for
Indians.

Alienation of Tribal Lands; Act of
June 30, 1834.

1. While the act of June 30,
1834 - (4 Stat. 729), prohibits

Page

562

562
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Indians and Indian Lands-Con. - Page

Alienation of Tribal Lands; Act of
June 30, 1834-Continued.

the sale or lease of lands by
Indian tribes or nations, the
prohibition does not extend to
the sovereign …_______ …351

Allotment.

See subheading Five Civil-
ized Tribes, Rights-of-Way,
Indian Reservations; subhead-
ing Osage Tribe, Restriction
Against Alienation; subhead-
ing Rights-of-Way, Flathead
Reservation; subheading Sis- -
seton Reservation.

Allotted Lands, Use of.-

LAND-USE CLASSIFICATION.

2. The Secretary is author-
ized to make a land-use classi-
.fieation of allotted lands, this
being an administrative meas-
ure incidental to the carrying
out of various statutory au-
thorities … _-_______ _ 103

POWER -OF THE SECRETARY;
ACT OF JUNE 18, 1934.

3. The Secretary is author-
ized to exercise all powers
vested in him by statute with
respect to leases, development
loans, timber sales, and other
land-management activities, in
.such a way as to accomplish
conservation objectives --___-103

4. Statutes describing the
jurisdiction of the Indian Of-
fiee and of the Department of
the Interior with respect to
Indian affairs are not to be
construed as grants of new
substantive powers _ _ 103

5. Section 6 of the act of
June 18, 1934 (48 Stat. 984),
is- not a grant of new powers
to the Secretary but is a direc-
tion -to the Secretary to exer-
eise, in the interest of con-

. _ .. . _ .. _ .
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Allotted Lands, Use of-Continued.

servationW powers theretofore
vested in him_____________

Sont CONSERVATION AND Do-
MESTIC ALLOTMENT ACT.

6. Allotted Indian lands are
not "lands owned or con-
trolled by the United States or
any of its agencies" within the
meaning of the Soil Conserva-
tion and Domestic Allotment
Act of April 27, 1935 49 Stat.
163, 16 U. S. C. 590a et seq.). _

Blackfeet Tribe.

See Oil and Gas Leases,
I n d i a n Lands, subheading
Blackfeet Tribe, Oil Drilling
Agreements; Oil and Gas
Leases, Indian Lands, sub-
heading State Taxes Imposed
on Royalty, Liability of Indian
Tribes.

Ceded Lands: Disposition of Pro-
ceeds, Taylor Grazing- Act.

INCLUsION WITHIN GAZING
DIsTRICTS.

7. Ceded Indian lands are
"vacant,, unappropriated and
unreserved lands" within the
meaning of section 1 of the
Taylor Grazing Act of June 28,
1934 (48 Stat. 1269, 43 U. S. C.
315 et seq.), and such lands
may therefore be included
within grazing districts in the
discretion of- the Secretary of
the Interior __ __ ___

INCLUSION WITHaIN GRAZING
DISTRICTS; DISPOSITION or
PROCEEDS.

8. When ceded Indian lands
have been included within
grazing districts, the proceeds.
must be disposed of in accord-
ance with section 11 of the
Taylor Grazing Act which- is
expressly applicable to "Indian

INDEX

Page
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Ceded Lands; Disposition of Pro-
ceeds, Taylor Grazing Act-Con.

lands ceded to the United
States for disposition under
the public land laws." The'
Indians who ceded the lands
are therefore entitled to only
50 percent of the proceeds.__ - 203

CONSISTENCY OF SECTION 11
OF TAYLOR GRAZING: ACT
WITHi PROvISIONS OF ACTS
or CESSION.

9. There is no conflict be-
tween section 11 of the Taylor
Grazing Act and the provi-
sions, as to disposition of pro-
ceeds, contained in the acts of
June 15, 1880 (21 Stat. 199),
and February 20, 1895 (28
Stat. 677), by which-the Ute
Indians ceded their lands, and
the acts of February 20, 1893
(27 Stat. 469), and June 10,
1896 (29 Stat. 321), by which
the San Carlos Indians ceded
t h e i r lands. Whilei under
these acts of cession the In-
dians were to receive all of the
proceeds, it may well be pre-
sumed that the 50 percent of
the proceeds which will not go
.to the Indians will be used by
the Department of the Interior
and the State to increase the
value of the land itself. More-
over, section 11 of the Taylor
Grazing Act expressly pro-
vides that ceded Indian lands
shall continue to be subject to
disposition under the "ap-
plicable public land laws" de-
spite inclusion in a grazing
district. When incorporation
of ceded Indian lands in graz-
ing districts would be dis-
advantageous to the Indians,
the Secretary of the Interior
may protect their interests by
declining to take such action__ 203
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Ceded Lands; Disposition of Pro-
ceeds, Taylor Grazing Act-Con.

WITHDRAWAL UNDER INDIAN
REORGANIZATION ACT; CON-
DITIONAL CONSENT TO IN-
CLISION WITHIN GRAZING
DISTRICTS.

10. The normal application
of section 11 of the Taylor
Grazing Act to ceded Indian
lands is not affected by the
fact that they had been tem-
porarily withdrawn from en-
try by the Secretary of the
Interior pending considera-
tion of their restoration to
Indian. ownership under sec-
tion 3 of the Indian Reorgani-
zation Act of June 18, 1934 (48
Stat. 984, 25 U.; S. 0: 463), or

by the fact that the consent to
the inclusion of the lands so
withdrawn was given under
section 1 of the Taylor Graz-
ing Act "with the understand-
ing that this agreement will in
no way jeopardize the right,
title and interest of the In-
dians in and to these lands."
Once this consent was duly
given, the order of withdrawal
had no further operative ef-
fect, and could not prevent the
disposition of the proceeds ac-
cording to the terms of the
statute. The Secretary of the
Interior could not in effect be
given a power to include land
within a grazing district and
yet suspend the application of
section 11 of the Taylor Graz-
ing Act. Consent could not be
conditionally given, particu-
larly in view of the fact that
the act itself was designed to
protect the interests of the In-
dians by continuing the ap-

Page
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Ceded Lands; Disposition of Pro-
ceeds, Taylor Grazing Act-Con.

plicable public-land laws in
operation with respect to such
ceded Indian lands as were
included within grazing dis-
tricts 203

P O C E E DS OF ISOLATED
TRACTS.

11. The Indians are, how-
ever, entitled to all of the pro-
ceeds of ceded lands which
have been leased as isolated
tracts under section 15 of the
Taylor Grazing Act, since the
act contains no express pro-
vision for the disposition of
the proceeds of such leased
tracts. Section 10 of the
Taylor Grazing Act, which is
the general provision of the
act governing the disposition
of proceeds does not expressly
mention ceded Indian lands
either as originally enacted,-
or as amended by the act of
June 26, 1936 (49 Stat. 1976,
1978). Although section 10 of
the act refers generally to
"moneys received under the
authority of this Act," it may
be assumed that Congress was
-referring only to such moneys
which the United States was
entitled to receive in its own
right as proprietor and not to
those received only by reason,
of a trust relationship. As be-
tween two competing inter-
pretations of section 10, choice
must be made in the light of
the settled rule of construe-
tion that in the field of Indian
legislation ambiguities are to
be resolved in favor of the
Indians ___ __ __ _204
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Colville Reservation.

POWER 0OF TRIBE; REGVEA-
TION OF USE AND OCCr-
PANCY IN CREATION OF
VESTED RIGHTS; CONVEY-
ANCE TO INDIVIDUAL MEM-

BERs.

12. The power, inherent in
the tribe, to provide for the
orderly distribution of the use
and occupancy of tribal lands,
does not, in view of the in-
hibitions of 25 U. S. C. 177,
extend to the creation of
vested enforceable interests in
the individual members of the
tribe ________----_____-_

13. Since such a vested en-
forceable interest would be
created by a conveyance for a
consideration by the tribe to
an individual member of pos-
sessory title in tribal lands
with the right to transmit that
title by descent, devise, or con-
veyance inter vivos, such a
conveyance may not be made
in the absence of clear con-
gressional authority therefor-_

Condemnation.

See Five Civilized Tribes,
subheading Condemnation, Re-
stricted Lands. I D

Confederated Salish and Kootenai
Tribes, Flathead Reservation.

See Indian Tribes, s u b-
heading Per Capita Payments,
Distribution.

Crow Indian Reservation, Montana.

See Oil and Gas Leases, In-
dian Lands, subheadings As-
signments, Allotted Lands;
Extension Beyond Primary
Term.

Descent and Distribution.

See Indians; Indian Tribes,
subheading Puyallup Tribe.

INDEX

Page Indians and Indian Lands-Con. Page .
Five Civilized Tribes.

218

218

See, also, Indian Tribes,
'subheading F i v e Civilized

'Tribes, Withdrawal of Re-
stricted Funds; Oil and Gas

* Leases, Indian Lands, sub-
- heading Advance Royalty Pay-

ments, Lease Forms.

CONDEMNATION, RESTRICTED
L A N D S; CONGRESSIONAL
AUTHORIzATION.

14. Authorization by Con-
gress is a prerequisite to the
valid condemnation of Indian
lands restricted against alien-
ation _______--___--___ 85

CONDEMNATION, RESTRICTED
LANDS; UNITED STATES AN

INDISPENSABLE PARTY.

15. The United States is an
indispensable party to con-
demnation proceedings against
the restricted lands of Indians
of the Five Civilized Tribes 85

CONDEMNATION, RESTRICTED
. LANDS; CONSENT TO CON-

DEMNATION; ACT OF
MARCH 3, 1901.

16. If Congress has author-
ized the condemnation of In-
dian lands it has also con-
sented to suits against the
United States in such cases
subject to any condition which
Congress sees fit to impose--

17. The consent of the Sec-
retary of the Interior is not
essential to the maintenance
of condemnation proceedings
against lands of Indians of the
Five Civilized Tribes under
the act of March 3, 1901 (31
Stat. 1084) _.__________

85

85
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Five Civilized Tribes-Continued.

CONDEMNATION, RESTRICTED
LANDS; JURISDICTION OF
CoURTs.

18. In the absence of con-
gressional direction to the con-
trary, the Federal and not the
State-courts have jurisdiction
over proceedings in condemna-
tion of restricted Indian lands

RIGHTS-OF-WAY; I N D I A N
RESERVATIONS; A L L0 T-
MENTS; OKLAHOMA WEL-
FARE ACT.

19. The lands- of the Five
Civilized Tribes prior to allot-
ment constitute Indian reser-
vations and as such are subject
to the acts of - February 15,
1901 (31 Stat. 790), and March
4, 1911 (36 Stat. 1253), an-
thorizing the Secretary of the
Interior to grant rights-of-way
for telephone,- telegraph and
transmission lines, etc. - _

20. Lands acquired for In-
dian tribes under authority of
section 1 of the Oklahoma
Indian Welfare Act of June 26,
1936 (49 Stat. 1967), became
in effect Indian reservations
and as such subject to the
provisions of the acts of March
3, 1901, February 15, 1901, and
March 4, 1911 ______

Irrigation Project; Flathead.

OPERATION A N D MAINTE-
NANCE ASSESSMENTS ;
LIENS; INTEREST PENALTY.

21, The departmental opera-
tion and maintenance assess-
ments constitute a first lien in
favor of the United States,
and delinquencies in the pay-
ments of the assessments are
properly subject to the inter-
est penalty provided by 25
CFR 100.8 _-------_

Page
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86

86

41
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Irrigation Project; San Carlos.

CONSTRUCTION CHARoGs; RE-
OPENING OF INVESTIGATION;
ADMINISTRATIVE REDETER-
M MINATION.

22. Public 'Resolution No.
40, approved August 5, 1939
(53 Stat. 1221), approved the
order of the Secretary of the
Interior of April 10, 1939,
made under the act of June
22, 1936 (49 Stat. 1803), de-
ferring the collection of irriga-
tion construction c h a r g e s
pending the completion of an
investigation of t h e- S a n
Carlos Irrigation Project. The
Department, having d e t e r-
mined on June 7, 1944, that
the investigation had been
completed, and having ordered
the resumption of payment
of construction charges, may
not subsequently reopen the
investigation, and thus; in ef-
fect restore the moratorium.
The applicable statutes can-
not be interpreted to permit
an administrative redetermina-
tion to be made _____-__

Morongo Mission Indian Reserva-
tion, California.

ELECTRIC TRANSMISSION
LINE ACROSS ALL OTTED AND

TRIBAL LANDS.

S e e Rights-of-Way, s u b-
heading Electric Transmission
Lines

Navajo Tribe.

TITLE TO TRIBAL LANDS
HELIUM LEASE.

23. The fee simple title to
the land is in the United
States with the right of use
and occupancy in the Navajo
Tribe of Indians. The opinion
of the Attorney General as to
the validity of title pursuant

819
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Nnvain Tribe Continued. I Osage Tribe-Continued.

to Rev. Stat. 355, as amended,
is unnecessary _____ __351, 352

LEASE OF TRIBAL LAND To

GOVERNMENT FOR HELIuM

PLANT.

24. The United States may
enter into a lease with the
Navajo Tribe with the consent
of the tribe and the approval
of the Secretary _____-___-_

25. While the act of June
30, 1834 (4 Stat. 729), pro-
hibits the sale or lease of lands
by Indian tribes or nations,
the prohibition does not ex-
tend to the sovereign __-__-_

HELIUM LEASE; BUREAU OF
MINES; ERECTION OF IM-
PEOVEMENTS ON NAVAJO

LANDS.

26. The Bureau of Mines is
authorized to erect permanent
improvements on leased lands
pursuant to the act of Sep-
tember 1,41937 (50 Stat. 885)_

Oil and Gas Leases.

See Oil and Gas Leases, In-
dian Lands.

Osage Tribe.

See, also, Oil and Gas
Leases, Indian Lands, subhead-
ing Advance Royalty Pay-
ments, Lease Forms.

HEADRIGHTS; ROYALTIES AND
BONUSES, OIL AND GAs.

27. Royalties and bonuses
received from the disposition
of the oil and gas underlying
the Osage lands belong to the
Osage Tribe _ _-_- __

HEADRIGHTS.; QUARTERLY
PAYMENTS.

28. The quarterly payments
to owners of Osage headrights
are composed of two items-

351

351

351

378

(a) the pro rata share of the
balance remaining from the
receipts of royalties and
bonuses after deductions an-
thorized by Congress have
been made and (b) interest on
trust funds to the individual
credit of the owner in the
Treasury of the United States

Page

X 378 

HEADEIGCUTS; SEGREGATION,

TRIBAL FUNDS; INcOME;
LIFE ESTATES.

29. Until the Secretary of
the Interior has segregated.
amounts from the Osage tribal
funds with which to pay the
pro rata share of the balance
remaining from the receipts,
of royalties and bonuses after
deductions authorized by Con-
gress have been made, no part
of these royalties and bonuses
may be considered "income"
to which the estate of a life

*tenant is entitled 378
30. Where the segregation

from the tribal fund is not
made until after the death of;
the life tenant, her estate is
not entitled to any part of the
payments made after lI e r
death …… ------------- 878

31. Where the segregation,
with which to make the pro
rata share of the balance re-
maining from the receipts of
royalties and bonuses after
deductions authorized by Con-
gress *have been made occurs
prior to the death of an Osage
owner of a headright, that
amount shall be considered as
having "accrued" within the
meaning of section 4 of the act
of March 2, 1929 (45 Stat.
1478). Where the segregation
occurs after death the amount
shall be considered as "accru-

-ing"- _ ___… _ …_-_- 378

820
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Osage Tribe-Continued.

HRADRIGTS; INTEREST ON
TRUST FUNDS.

32. Where an Osage owner
of a headright has trust funds
to his individual credit in the
United States Treasury at the
time of his death the interest
due on such funds must be
computed to the date of death.
That part of the interest on
trust funds to the individual
credit of the owner in the
Treasury of the United States
representing interest on. trust
funds to date of death shall bd
.considered as having "ac-
crued" and the remainder as
"accruing" within the mean-.
ing of section 4 of the act of
March 2, 1929 (45 Stat.

1478) 

RESTRICTION AGAINsT A-
IENATION; ALLOTTED LAND;
RnIzfPosiTioN OF REsTRIC-
TION. X

33. An unallotted Osage In-
dian who inherited an undi-
vided interest in an Osage al-
lotment in 1921 took her in-
terest free from restriction
against alienation under sec-
tion 6 of the act of April 18,
1912 (37 Stat. 86) _-___-_

34. Restrictions a g a i a s t
alienation, applicable to mem-
bers of the Osage Tribe, were
extended to unallotted Osage
Indians by the act of March'
2, 1929 (45 Stat. 1478)

35. Among those restrictions
was that imposed by the act of
February- 27, 1925 (43 Stat.

1008), that lands devised to or
inherited by members- of the
Osage Tribe of one-half or
nore Indian blood or who do
not have certificates of com-
petency shall be inalienable

378

464

464

Indians and Indian Lands. on. Page
Osage Tribe-Continued.

except with the approval of
the-Secretary of the Interior _

36. An unallotted Osage In-
dan who has not received a
certificate of competency may
not, after March 2, 1929, -al-

ienate his interest without the
approval of the Secretary of -

the Interior _ _ ____:
37. Any conveyance or in-

cumbrance of the interest be-
tween 1921 and 1929 is as valid
as a similar conveyance or in-
cumbrance executed by' any
person not under any legal dis-
ability _ ____= -_-__

UNRESTRICTED FUNDS; RE-
STRICTIONS ON ALIENATION.

38. L a n d s purchased by
members of- the Osage Tribe
with funds not under the su--
pervision of the Secretary of
the Interior and theretofore
unrestricted are unrestricted
in the hands of unallotted
Osage devisees _- -

Partition, Restricted Land.

AUTHORTY OF THE SECRE-
TARY. , :

39. The Secretary of the In-
terior may not partition land.
held under a restricted deed
by virtue of the authority
vested in him by the act of
May 18, 1916 (39 Stat. 127,
25 U. S. . 378), which act
authorizes him to partition
inhefited trust allotments. _

EFFECT OF STATE COURT
DEcREE.

40. No partitioning of the
Indian's restricted interest in
land effected by adecree of a
State court would be binding
on the United States unless it
were a party to the suit -------

821
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465

117

719
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Partition, Restricted Land-Con.

NoN-INDIAN OWNER; LEGIS-
- LATIVE RELIEF.

41. A non-Indian owner of
an undivided interest in re-
stricted Indian land cannot
make the United States a
party to any suit brought for
the purpose of partitioning
lands held under a restricted
deed. Such a non-Indian own-
er's only remedy appears to
be the enactment of legisla-
tion conferring upon some
court jurisdiction to partition
the land --------------

Pueblos.

TRIBAL CONTRACTS; STATUS
AND POWERS OF INDIAN
TRIBES.

42. The pueblos of New
Mexico possess the requisite
capacity to enter into binding
contracts, t h e validity of
which depend upon the legality
of the object and the means
of attaining that object _-_

AcQuIsITIoN O LANDS, IN-
DIAN REORGANIZATION ACT.

43. Under sections 5 and 7
of the act of June 18, 1934
(48 Stat. 984), the Secretary of
the Interior may acquire lands
for the Acoma and Laguna
Pueblos and declare them to
be Indian reservation lands,
and such action is not in vio-
lation of the act of May 25,
1918 (40 Stat. 561, 570)_-_

44. The lands of the Acoma
and Laguna Pueblos, whether
now owned or hereafter ac-
quired, are subject to the in-
hibitions on alienation or en-
cumbrance found in section 4
of the 1934 act …

71f

723

723

723

Indians and Indian Lands-Con. Page
Pueblos-Continued.

COMPENSATION UNDs; CON-
DITIONS O LOANS.

45. The so-called compensa-
tion funds of the Picuris and
Pojoaque Pueblos are avail-
able for any purpose con-
sidered of real benefit to the
pueblo concerned, other than
per capita payments, which
are approved by the governing
officials of the pueblos and the
Commissioner of In dian
Affairs. A loan of such funds
to the Acoma and Laguna
Pueblos to augment the i r
present landholdings must be
protected by adequate.security
and must return the lending
pueblos the same or a greater
rate of interest than the funds
are now earning on deposit in
the United States Treasury_ 723 .

Puyallup Tribe.

See Indian Tribes, sub-
-headings Individualized Tribal
Funds, Per Capita Distribu-
tion; Estates of Deceased En-
rollees.

Rights-of-Way.

See, also, subheading Five
Civilized T r i b e s, Rights-of-
Way, Indian Reservations.

TELEPHONE AND TELEGRAPH
LINES; ALLOTTED LANDS"
PIPE-LINE COMPANIES.

46. Rights-of-way across al-
lotted Indian lands may be
granted to pipe-line companies
for the erection and main-
tenance of telephone and tele-
graph lines to be used in con-
nection with their pipe-line
business under the act of
March 11, 1904 (33 Stat. 65),
as amended by the act- of
March 2, 1917 (39 Stat. 973,
25 U, S . 21) … 759
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Rights-of-Way-Continued.

TRANSMISSION LINES AcRoSs
INDIAN ALLOTMENTS; Au-
THORITY OF SECRETABY;

GENERAL SUPERVISORY Au-

THORITY.

47. The Secretary of the
Interior derives no authority
from section 1 of the act of
July 9, 1832, as amended (4
Stat. 564, 25 U. S. C. 2) ; sec-
tion 17 of the act of June 30,
1834 (4 Stat. 735, 738, 25 U. S.
0. 9); and section 12 of the
act of February 14, 1903 (32
Stat. 825, 830, 5 U. S. 0. 485),
to grant revocable permits for
the construction of transmis-
sion lines across Indian allot-
ments. The "general super-
visory authority" derived from
these acts is simply a power
to take administrative meas-
ures necessary for the execu-
tion of responsibilities and au-
thorities otherwise more
definitely fixed by statute or
treaty ------ _--- _-- ___

Page

311

Rights-of-Way; Flathead Reserva-
tion.

DITCHES AND CANALS; ACT
OF A U G U S T 30, 1890;
RESERVATION IN PATENTS;

* SUBSEQUENT LEGISLATION.

48. The provision in the act
of August 30, 1890 (26 Stat.
391, 43 U. S. C. 945), requir-
ing that in all patents for
lands taken up after that date
under any of the land laws of
the United States west of the
100th meridian there shall be
a reservation of a right-of-way
for ditches or canals con-
structed by the authority of

Indians and Indian Lands-Con.
Rights-of-Way; Flathead Reserva-

tion-Continued.

the United States, has no ap-
plication to the tribal lands on
the Flathead Reservation 

49. Legislation subsequent
to 1890 by which Congress
authorized the construction of
ditches and canals across the
tribal lands of the Flathead
Reservation provides for the
acquisition of the necessary
rights-of-way a n d contains
nothing to suggest that Con-
gress intended the irrigation
system on the Flathead Reser-
vation to be constructed in
disregard of Indian rights-__

RESERVATION LANDS; PUB-
tlIC LANDS.

50. The lands of Indian
reservations established prior
to August 30, 1890, were not
subject to disposal under the
land laws and were in no sense
public lands __- - _

TRIBAL LANDS; Ac T OF

AUGUST 30, 1890; TAKING
OF LANDS; COMPENSATION.

51. The application of the
act of August 30, 1890 (26
Stat. 391, 43 U. S. C. 945), to
lands to which the tribal title
had attached prior to its
passage . would constitute a
taking of private property by
the United States and would
render the Government liable
to a claim for just compensa-
tion under the Constitution_

52. In any taking of the
lands, either with the consent
of the tribe or by condemna-
tion, due consideration must
be given, in the computation

823

Page.
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Indians and Indian Lands-Con.
Rights-of-Way; Flathead Reserva-

tion-Continued.

of the amount due the Indians,
to any compensating benefits
which the tribal lands will re-
ceive by reason of the irriga-
tion system constructed there-
Mn

INDEX

Page

319

ALLOTMENTS; ACT oF AuG-usT
30, 1890;1 TIBAL LANDS;
R:FORATioN PATENTS;

COMPENSATION,

53. The act of August 30,
1890 (26 Stat. 391, 43 U. S. C.
945), applies to all allotments
carved out of the public do-
main. It also applies to allot-
ments made and patented from
lands of Indian reservations
created out of the public do-
main b statute or Executive
order subsequent to 1890___

54. Since lands which were
in' tribal status in 180were
not subject to reserved public
rights-of-way, it may not be
assumed that they became sub-
ject to such rights-of-way by
being allotted. Any language
to the contrary included in a
trust patent,, being legally un-
authorized, should be reformed
or disregarded __

55. When rights-of-way are
taken across Indian allot-
ments, the allottee should re-
ceive the ame compensation
which would be due to the
Indian tribe, in imilar cir-
cumstances, if. the land had
never been allotted

320

820

320

Royalties.

See Oil and Gas Leases,
Indian Lands., 

Indians and Indian Lands-Con. Page
Sisseton Reservation.

CRIMINA JURISDICTION IOF
STATE; STATE GAME
LAws; ATS or Fmu-
~Av 8, 1887, MAY 5, 1906;
ALLOTTED LANDS; VUNAL-
LOTTED INDIANS.

56. the jurisdiction of the
courts of, South Dakota to
prosecute Indians for acts
committed within the bound-
aries of the Sisseton Reser-
vation depends upon whether
Congress has, consented that
the Indians shall be subject
to the criminal laws of the
State -- - - - - - - - - - -

57. Congress by the act of
February 8, 1887 (24 Stat.
388), subjected all allott ees
to the criminal laws of the
States in which they reside d_

58. By the amendatory act
of May 8, 1906 (4 Stat. 182),
Congress withheld such juris-
diction until the issuance of
fee simple patents to Indians
allotted thereafter

59. Neither of these acts
,subjects iinallotted Indians to
the cri minal laws of the States
for acts committed within the
reservations -- -----

60. Indians allotted prior to
the effective date of the 1906
act may be prosecuted for vio-
lations of the State game laws
within the reservatioa ---

61. Ilnallotted Indians ad
Indians allotted after 1906
may not be so prosecuted---

State Game Laws. III

See subheadings Sisseton
Reservation; W i n d River
Reservation. 

455

456

456

456

.456

456
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Indians and Indian Lands-Con. Page
Taxation.

S e e Indians, subheading
State Sales Taxes, Purchases
On and Off Reservations; Oil
and Gas Leases, Indian Lands,
subheading State Taxes Im-
posed On Royalty, Liability
of Indian Tribes.

Wind River Reservation.

HUNTING AND FISHING, RES-
ERVATION LAND; AUTHOR-
ITY OF TRIBAL CoUNCILs.

62. The tribal councils may
regulate; hunting and fishing
on the diminished portion of
the reservation by Indians as
well as non-Indians, and in
particular they may regulate
fishing on Bull and Ray Lakes
on the diminished portion of
the reservation - …------

H u N T I N G AND FISHING,
CEDED LAND; STATE A-u-
THORITY; ATHORITY OF
TRIBAL CouNcs.

63. The State may regulate
hunting and fishing on the
ceded portion of the reserva-
tion, including fishing in
Ocean Lake, except that the
tribal councils may regulate
hunting and fishing on such
areas thereof as may be re-
stored to tribal ownership
pursuant to the provisions of
the- Shoshone Judgment Act
(53 Stat. 1128, 25 U.] S. C. 571-
577) .____ --_ ----_ ----

HUNTING A N D FISHING;

CEDED- LAND; STATE
LICENSES.

64. The requirement of
State licenses to hunt or fish
on the ceded portion of the
reservation may not be made
.a means of raising revenue_

331

331

331

Indians and Indian Lands-Con.: Page
Wind River Reservation-Con.

HUNTING AND ISHING; AP-
PLICABILITY or 25 U. S.
C. 216.

65. Section 216, 25 U. S. C.,
is applicable to the restored
lands but it may be invoked
only against non-Indians who
hunt upon the lands without
a license - - - _

Indian Tribes.

See, also, Indian s; Indians
and Indian Lands; Oil and
Gas Leases, Indian Lands.

Alienation of Tribal Lands.

1. While the act of June 30,
1834 (4 Stat. 729), prohibits
the sale or lease of lands by
Indian tribes or nations, the
prohibition does not extend to
the sovereign __-_-_-_-_-_- -

Determination of Membership; In-
dian Reorganization Act.

2. By the act of June 18,
1934 (48 Stat. 984), Congress
affirmatively recognized the
rights of Indian tribes - who
accepted its provisions to de-
termine their membership for
all tribal activities_ ___- i

Tribal Constitutions, Interpretation;
Subsequent Legislation.

3. A tribal constitution does
not freeze acts of Congress in
existence at the time of its
adoption, and powers con-
stitutionally vested in a tribal
council are not limited by any
such act after it has been re-
pealed or superseded - _

Tribal Oil Leases; Necessity of De-
partmental Approval; Effect 'of
Approval as to Form.

4. See Oil and Gas Leases,
Indian L-a n d s, subheading
Blackfeet Tribe.

331
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Indian Tribes-Continued.
Confederated Salish and Kootenai

Tribes, Flathead Reservation.

PER CAPITA PAYMENTS, Dis-
TRIBuTIoN; TRIBAL ROLLS;
I N D I A N REORGANIZATION
ACT.

5. The tribal council of the
Confederated S a I i s h and
Kootenai Tribes of the Plat-
head Reservation may not in-
sist upon distribution of a per
capita payment, arising from
funds accruing to the tribe
subsequent to its organization
under the act of June 18,
1934 (48 Stat. 984), upon the
basis of the 1920 roll

TRIBAL ROLLS; SEGREGATED
AND INDIVIDUALIZED
FUNDS; REPEAL OF AU-
THORITY FOR SEGREGATION.

6. The 1920 roll was pre-
pared pursuant to the pro-
visions of section 28 of the
act of May 25, 1918 (40 Stat.
591, 25 U. S. C. A. 162), and the
act of June 30, 1919 (41 Stat.
9, 25 U. S. C. A. 163). Rolls
made pursuant t the 1919 act
are required to be used only
for the completion of the dis-
tribution of such funds as
have been segregated under
the 1918 act and remain undis-,
tributed. Those acts grant no
personal interest to any in-
dividual Indian in the com-
mon or communal funds of
any tribe_________-__- _

7. The roll of 1920 must be
regarded as controlling only
for the purpose of making
payment to enrollees whose
names appear on that roll, or
to their heirs or legatees, of
the shares of any tribal funds
which have been segregated
and individualized pursuant
to the act of 1918_-------_

INDEX

Page
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Indian Tribes-Continued.
Confederated Salish and Kootenai

Tribes, Flathead Reservation-
Continued.

8. The utility of the roll of
1920 for the purpose of such
a segregation was destroyed
by the repeal, by section 2 of
the act of, June 24, 1938 (52
Stat. 1037), *of the authority
for such a segregation _

DETERMINATION OF MEMBER-
SHIP; INDIAN REORGANI-
zATIoN ACT.

9. By the act of June 18,
1934 (48 Stat. 984), Congress
affirmatively recognized the
rights of Indian tribes who
accepted its provisions to de-
termine their membership for
all tribal activities … _ _

10.. The Flathead T r i b e
voted to accept the provisions
of the 1934 act and has
organized and adopted a con-
stitution thereunder. T h a t
constitution prescribes defi-
nite rules of membership and
is thus determinative of those
who are entitled to share in
the distribution of tribal prop-
erty _

PER CAPITA PAYME NTS;
VETO POWER OF TRIBAL
COrNCI.

11. Under the provisions of
the act of June 18, 1934 (48
Stat. 984), and the provisions
of the tribal constitution, the
tribal council has the privi-
lege of approving or vetoing
the per capita payment au-
thorized by the Secretary of
the Interior _--- _-__-_

12. If the, council approves
the per capita payment, dis-
tribution thereof must be
based on a constitution roll
to be adopted by the council-

-Page
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Indian Tribes-Continued.
Confederated Salish and Kootenai

Tribes, Flathead Reservation-
Continued.

REFERENDUM; u N D S IN
U. S. TEASURY.

13. Article VI, section 1(h),
of the tribal constitution re-
quires approval by a popular
referendum of appropriations
by the tribal council of "'avail-
able applicable tribal funds"
in excess of $5,000. Since, the
funds in question are funds
in the Treasury of the United
States, they are not available
for appropriation by the tribal
council and, therefore, 'section
1 (h) of Article VI is with-
out application

Five Civilized Tribes.

WITHDRAWAL OF RESTRICTED
FUNDS; CLAIMS AGAINST
RESTRICTED FUNDS; A-
THORITY OF SUPERINTEND-
ENT; AUTHORITY OF SEC-
RET A Y.

14. Section 18 of the act of
February 14, 1920 (41 Stat.
408, 426), which vests in the
Superintendent for the Five
Civilized Tribes of Oklahoma
certain responsibilities re-
specting the disposition of re-
stricted Indian moneys, is not
superseded by section 1 of the
act of January 27, 1933 (47
Stat. 777), which relates to
the responsibilities of the Sec-
retary of the Interior with
respect to such moneys The
earlier statute, while still in
force, must be limited in ap-
plication to the payment of
"undisputed claims," and it
has no bearing upon the re-
moval of restrictions at the
request of the Indians con-
cerned _______----___-_

- 92959-48-58

Page
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Indian Tribes-Continued.
Puyallup Tribe.

INDIVIDUALIZED TRIBAL
FUNDS; PER CAPITA DIS-
TRIBUTION.

15. The Puyallup tribal
fund resulting from the sale
of the Tacoma Hospital site
was individualized by the act
of December 5, 1942 (56 Stat.
1040), which directed that per
capita distribution be made
to those --members of the
tribe, or their heirs, whose
names appeared on a previ-
ously prepared membership
roll. In view of the tribal
character of the fund no mem-
ber enjoyed. vested rights
therein until individualization
occurred, and only those per-
sons who meet the require-
ments of the 1942 act would
be entitled to participate in
the per capita distribution

PER CAPITA PAYMENTS; Es-
TATES OF DECEASED 1 EN-
ROLLEES; DESCENT A N D

DISTRIBUTION.

16. Since no enrollee who
died prior to enactment of the
act of December 5, 1942 (56
Stat. 1040), had a vested right
in the tribal property which
was subject to testamentary
disposition at the time of his
death, the per capita share
credited to the estate of a de-
ceased enrollee may not be
paid to the legatees named in
his -will but must be dis-
tributed to his heirs at law as
if he had died intestate ___-_

Taxation.

See Oil and Gas Leases,
Indian La n d s, subheading
State Taxes Imposed on Roy-
a l t y, Liability of Indian
Tribes,

827
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Indian Tribes-Continued.
Ute Mountain and Blackfeet Tribes.

See Oil and Gas Leases,
Indian Lands, subheading
State Taxes Imposed On Roy-
a it y, Liability of Indian
Tribes.

Innocent Purchasers.
See Railroad Land Grants.

Interpretation of Statutes.
See Statutory Construction.

Inventions. -

Federal Employees.

EMPLOYMENT TO I N V E N T;
GOVERNMENT RIGET TO IN-
VENTION.

1. An employee of the Geo-
logical Survey required to
pursue and direct research in
the development of n e w
methods and devices in a par-
ticular field is employed to
make an invention within the
terms of United States v.
Dubilier Condenser Corpora-
tion, 289 U. S. 178 (1933),
and so is any employee as-
signed to work with him in
connection, with his experi-
mentation. An invention made
as a result of an assignment
to invent belongs to the Gov-
ernment, and the inventor
may not retain commercial
rights thereto …___ --------

-FUNcTIoNs OF RADIO SEC-
TION; GOVERNMENT RIGHT
NOT RELATED TO EM-
P L Y EE s' ASSIGNMENT;
ORDER No. 1763.

2. The invention of "a sys-
tem of sound recording and
reproduction and/or a dy-
namic range control for radio
broadcasting" by employees
of. the Department's Radio-
Television Section did not
arise in the course of, and was

Page
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Inventions-Continued
Federal Employees-Continued.

not related to the general field
of assigned research or in-
vestigation, because the De-
partment's radio studio is
operational, rather than ex-
perimental, and any research
required of the employees was -
confined to planning, design-
ing or altering its equipment
and studying questions con-
nected with particular pro-
grams __ ____--_--

3. An invention made by
employees of the Interior De-
partment which is not related
to. research or investigation
within the general field of
their assignments, on their
own time, without Govern-
ment facilities or financing,
and without the aid of in-
formation not available to the
public, is not covered by De-
partmental Order No. 1763 of
November 17, 1942, requiring
all inventions made by em-
ployees within the general
scope of their governmental
duties to be assigned to the
Government __-----_-_-_

MAKING O DEVELOPMENT;
ASSIGNMENT To GOVERN-
MENT UNDER ORDER' No.
1763.

4. The drafting of working
*drawings and the reduction
to practice on Government
time, with Government facili-
ties and financing, of an in-
vention completely conceived
on the inventor's own time,
are such substantial steps in
the making or development
of the invention as to require
the assignment of the inven-
tion to the Government un-
der Departmental Order No.
1763 -- 27----------------
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Inventions-Continued.
Federal Employees-Continued.

MINING ENTERPRISE; CON-
FLICT O PRIVATE INTER- -
EST AND PUBLIC DUTY.

5. An officer of the United
States may not engage in any
p r i v a t e business activity
which conflicts with the par-
ticular public office he holds.
Sharing in the proceeds of a
mercury or other mining lease
is a private interest which
conflicts with a public office
the duties of which include
the collection of economic and
statistical information on the
production, movement, treat-
ment and marketing of ores
and metals. The obtaining
for- the - use of a mineral
prospecting invention of com-
pensation hot dependent on
production of a mine or in-
terest in a mine does not con-
flict with such ft public office_

MINING ENTERPRISE; PRO-
HIBITION or PRIVATE IN-
TERESTS; ORGANIC ACT,
BUREAU OF MINES.

.6. Irrespective of any con-
flict of interest, a member of
the Bureau of Mines is pro-
hibited by section 4 of the act
of February 25, 1913 (37 Stat.
681), from having any inter-
est i a mine or in the pro-
ceeds of a mine concerning
which the Bureau of Mines is
conducting any investigation
or economic or -other inquiry

MINING EiNTERPRISE; RE-
sTBICTION OF PRIVATE IN-
TERESTs; REGULATORY
POWER OF DEPARTMENT.

7. The private business in-
terests of officers and em-
ployees of the Bureau of
Mines may be restricted by

Page I Inventions-Continued. I I

354

355

Federal Employees-Continued.

regulations issued by t h e
Secretary of the Interior_ _-

MINING ENTERPRISE; TIME
OF INVENTION; OUTSIDE
SCOPE O GOVERNMENTAL
DUTIES; ASSIGNMENT TO

UNITED STATES NOT RE-
QUIRED BY ORDER No.
1763.

8. An official of the Bureau
of Mines, whose invention was
made prior to November 17,
1942, and outside the general
scope of his governmental du-
ties, is not required by Sec-
retary's Order 1763 of No-
vember 17, 1942, to assign
his invention to the United
States and may own and con-
trol his invention, irrespective
of whether its use may be in
a mine which is the subject
of investigation or inquiry by
the Bureau of Mines__ -----

PATENTS; AUTHORITY OF THE
SECRETARY TO REQUIRE
ASSIGNMENT TO UNITED
S T T E S; DEPARTMENTAL
ORDER.

9. Authority, for promul-
gation of a departmental
order requiring that each em-
ployee of the Department,
as a condition of his em-
ployment, . assign to t h e
United States all rights to
any inventions made by him
in the course of his govern-
mental activities is contained
in section 161 of the Revised
Statutes (5 U. S. C. 22), if
such an order is "not incon-
sistent with law." There is
no statutory provision or
court -decision declaring such
an order invalid

E 829
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Inventions-Continued.
Federal Employees-Continued.

PUBac INTEREST.

10. A showing that an in-
vention may be used by the:
Government. is a sufficient
showing of public interest for
a certificate to that effect to.
be signed enabling the inven-
tors to file their patent ap-
plication without the payment
of fees under the act of March
3, 1883, as amended (35 U. S.
0. 45) ----

Pag(
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"RESEARCH OR INvEsTIGA-
TI O N"; INTERPRETATION
WITHIN THE MEANING OF
ORDER No. 1763; DUTIES
OF EMPLOYEE.

11. An employee is engaged
In "research or investigation,"
as used in' Departmental
Order No. 1763 of November
17, 1942, if his duties include
the study of principles of a
subject with a view to in-
creasing the field of knowl-
edge or of discovering prac-
tical applications of the prin-
ciples; or if he is assigned
to the solution of a practical
problem where known solu-
tions are unsatisfactory in
such circumstances that good
craftsmanship or professional
competence would require him
to engage in research or in-
vestigation in an attempt to
reach an adequate solution.
An engineer assigned to pro-
cure a particular type of
valve, where none is in
existence and substitutes are
unsatisfactory, is assigned to
engage in "research or in-
vestigation" within the mean-
ing of Order No. 1763 _-_ 738

Inventions-Continued. Page

Federal Employees-Continued.

RESEARCU OR INVESTIGA-
TION; SPEcIIC ASSIGN-

E N T; ASSIGNA3LE TO

GOvERNMENT UNDER ORDER
No. 1763.

12. An invention made pur-
suant to a specific assignment
calling for research or in-
vestigation, in the course of
research or investigation and
relevant to the general field
of the assigned inquiry, is as-
signable to the Government
under Departmental Order
No. 1763 _

ROYALTY PAYMENTS; USE OF
PATENTED DEvIcEs; CoN-
TRA C T SPECIFICATIONs;
PROTECTION TO CONTRACz
TOES.

13. Bureaus of the Interior
Department are not author-
ized to pay- royalties for the
use of patented devices to
employees of the United
States Government or their

739

assignees, or to former em-
ployees of the Government
who invented or discovered
the devices while they were
employed by the Government½_ 763

14. Specifications:: o n I n-.
terior Department contracts
may properly include pro-
visions stating that the United
States has the right to use
inventions patented by em-
ployees of the United States
and that no royalties are to
be chargeable to the United'
States for the use of such
inventions ---- 763-

15. Contractors authorized
by the Bureaus of the Interior
Department to use inventions
patented by employees of .the

United States are protected
from liability to the patentees
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for infringement and for pay-
ment of royalties by the act
of June 25, 1910 (36 Stat.
851), as amended by the act
of July 1, 1918 (40 Stat. 705,
35 U. . C. 68) .-_-___

S C O P E OF GOvENMENTAL
DuTis; ASSIGNMENT TO
UNITED STATES U D E R
ORDER No. -1703.

16. An invention conceived
during the consideration of
problems connected with an
employee's work, when his
duties included research and
investigation, is required to
be assigned to the United
States under Order No. 1763,
November 17, 1942 _ ___--

17. The invention of a
safety valve by an employee
of the Bureau of Mines whose
duties include the designing
of equipment in that field,
and who was given the task
of procuring such a valve
because of his special quali-
fications, is within the general
scope of the governmental
duties of the employee, and
as such is required to be as-
signed to the Government un-
der Departmental Order No.
1763. It is immaterial that
the invention was conceived
on the employee's own time f

TIME OF INvENTION ; DE-
VELOPMENT OF INVENTION;
ASSIGNMENT TO GOVERNr
MENT UNDER' ORDER No.
1763.

18. An invention substan-
tially developed on Govern-
ment time,- with Government
facilities and financing after

Page
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Inventions-Continued.
Federal Employees-Continued.

November 17, 1942, the ef-
fective date of Departmental
Order No. 1763, is required to
be assigned to the Government
even though it was conceived
before that date outside the
general scope of the inventors'
governmental duties

TIME OF INVENTION; PROOF
OF INVENTION; ORDER No.
1763.

19. An invention ot rep-
resented by a working draw-
ing or model, and not dis-
closed by demonstrable overt
action prior to the issuance
of Order No. 1763 on Novem-
ber 17, 1942, is subject there-
to

Investigations.

See Congressional Investi-
gation, subheading Scope of
Physician's Privilege; Indians
and Indian Lands, subhead-
ing San Carlos Irrigation
Project, Reopening of In-
vestigation.'

Irrigation.

See Indians and Indian
Lands, subheading Irrigation
Project; Reclamation, sub-
heading Sale of Unproductive
Lands; Rights-of-Way, sub-
heading Ditches and Canals;
Soil and Moisture Conserva-
tion Activities.

Isolated 'Tracts.

See, also, Indians and In-
dian Lands, subheading Ceded
Lands, Proceeds of Isolated
Tracts, Taylor Grazing Act.
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Isolated Tracts-Continued. Pap

Restoration to the Public Domain.

1. An isolated tract may not
be released from a with-
drawal for a use contrary to
-the public interest------ _229, 23

Laches.

See Forest Lieu, Selection
Statutes, subheading Treat-
ment of Right as Scrip.

Leases.

See Contracts, subheading
Departmental Approval as to
Form; Indians and Indian
L a n d s, subheading Navajo
Tribe; Oil and Gas Lands;
Oil and Gas Leases, Indian
Lands; Mineral Leasing Act;
United S t at e s, subheading
Grant By.

Legislation.

See, also, Forest Lieu Se-
lections, subheading Legisla-
tion re Selections in Lieu of
Lands in Forest Reserves;
Forest Lieu Selection Stat-
utes, subheading Relief Legis-
lation; Statutory Construc-
tion. -

Proviso in Appropriation Act Limit-
ing Use of Funds During Service
of Designated Executive Officer,
Puerto Rico; Constitutional Limi-
tations on LegislatiVe Power.

1. The proviso in H. R. 7505,
77th Cong., 2d sess., that no
funds appropriated pursuant
to the act shall become avail-
able at any time "during the
service of the present Gov-
ernor" of Puerto Rico is un-
constitutional because (1) it
constitutes an encroachment
upon executive power, (2) it
is a bill of attainder, and
(3) it violates due process---- 222

Licenses.

See Grazing and Grazing
Lands; Indians and Indian
Lands, subheading W i n d
River Reservation, Hunting
and Fishing.

Liens.

See, also, Indians and In-
dian Lands, subheading Flat-
head Irrigation P r o j e c t,
Assessments.

System for Satisfaction of State
Drainage Liens on United States
Lands.

1. See Drainage, subhead-
ings Arkansas, Minnesota.

Lieu Selections.

See Forest Lieu Selections.

Liquidated Damages.

See Contracts.

Loans.

See Indians and Indian
Lands, subheading Pueblos,
Compensation Funds, Condi-
tions of Loans; Secretary of
the Interior, Authority, sub-
heading Delegation, Advance
Authorizations for Sale of
Restricted Lands Pledged as
Security for Loans.

Manila Railroad Company.

See Philippine Government.

Measure of Damages in, Tres- -

pass on Government Lands
Considered a Federal Ques-
tion by Department of Justice.

See Trespass, subheading
Measure of Damages and Erie
Doctrine.

Michigan, State of.

See United States, subhead-
ing Grant By.

Page
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Military Service.

See Soldiers' and Sailors'
Civil Relief Act of 1940.

Mill Sites.

See Mining Claim.

M i n e r al Exploration Agree-
ments.

See Bureau of Mines.

Mineral Lands.

See, also, Mineral Leasing
Act, .subheading Lands Valu-
able f or Sodium; Mining
Claim; Rights-of-Way,. sub-
heading Railroad; Ta y 1 o r
Grazing Act and Lands, sub-
heading State Exchanges.

Agricultural Entry.

1. Prima icse allowable
when no return of the lands
as mineral by surveyor
general _________________

Page

475

Classification.

2. Lands having a mineral
classification made by a board
of commissioners under au-
thority of the act pf Febru-
ary 26, 1895 (28 Stat. 683),
approved by the Secretary: of
the Interior and never re-
voked are prima facie mineral
lands- 272, 278,279

Nonmetalliferous; Pumice.

S. See Withdrawal of Public
Lands, subheading Reclama-
tion.

Proof of Mineral Character.

4 When required of mineral
claimant _--- -_

Mineral Leasing Act..

See, also, Mineral Lands;
Mining Claim; National Parks
and Monuments, subheading
Death Valley National Monu-
ment; Oil and Gas Lands.

475

Vlineral Leasing Act-Con.
Lands Valuable for Sodium; Evi-

dence.

1. In determining whether
land Was of known mineral
(sodium) character, as con-
templated by the Mineral
Leasing Act, and, therefore,
excepted from location and
disposition under the mining
laws, all that is required is:
that such competent evidence
show that the lands were
known to be: valuable for
sodium when the attempted
location under the mining
laws was made, that is, that
the known conditions at that
time were such as reasonably
to engender the belief that
the lands. contained: sodium
borates in such quantity and
of such quality . as would
render their extraction profit-
able and justify expenditures
to that end __- __

Lands Valuable for Sodium Berates;
Mining Laws. E

2. Adverse proceedings di-
rected by the Government
against the mineral entry of
the United,States Borax Com--
pany: Held, (1) that the
SW1/4- SW4 NEI1 Sec. 24,
T. 11 N., R. 8 W., S. B.: M.,:
embracing the Little Placer
claim, contains valuable de-
posits of sodium borates; (2)
that the said soditum borate
materials,. to wit, tincal and
kernite, are soluble in water
and were dissolved in water,
and accumulated by concen-
tration; (3) that at the time
the appellant perfected its
mining location on the lands
embracing the Little Placer
mining aim the lands were
known to contain valuable de-
posits of sodium borates; (4)
thatI the lands embracing the

833

Page

426



834

Mineral Leasing Act-Con.
Lands Valuable for Sodium Borates;

Mining Laws-Continued.

Little Placer mining claim or
the sodium borates- therein
contained are not subject to
disposition under the general
mining laws but only under
the act of February 25, 1920
(41 Stat. 437, 30 U. S. C. 181),
known as the Mineral Leasing
Act

Contest Charges Against Conflicting
Placer Claim; Findings and Con-
clusions.

3. A charge to the effect
that a sodium borate deposit
prevented a location being
made under the mining laws,
necessarily meant that the de-:
posit was of the type contem-
plated by the Mineral Leasing
Act. Findings and conclusions
based on contest charges are
to be read together in a rea-
sonable manner:___.__--

Lands Patented Without Oil and
Gas Reservation.

4. Where land is. granted
by United States without res-
ervation of oil and gas, appli-
cations for lease on such land
under the Mineral Leasing Act
(act of February 25, 1920 41
Stat. 437, 30 U. S. . 181, et
Seq., as amended) are properly
denied _ _------ _--_
Public Lands Acquired for Specific

Purpose; President's Authority
to Protect from Oil and Gas
Drainage; Secretary's Authority
to Enter into Compensatory Oil
and Gas Agreement.

5. Lands acquired by War
Department for specific public
purpose, as distinguished from
the public domain, are not sub-
ject to lease under the Mineral.
Leasing Act, and the Depart-
ment of the Interior has no
jurisdiction over and cannot

INDEX
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Mineral Leasing Act-Con.

Public Lands Acquired for Specific
Purpose; President's Authority
to Protect from Oil and Gas
Drainage; Secretary's Authority
to Enter into Compensatory Oil
and Gas Agreement-Continued.

issue oil and gas leases to
such lands even though the
lands so acquired were at one
time part of the public do-
main

6. The President has im-
plied authority to take protec-
tive measures in cases where
lands acquired for a specific
public purpose are found to
contain oil and gas which is
being drained by adjoining'
owners, which authority is
vested in the department or
a g e n c y having jurisdiction
over the land, but may be
transferred;: to another de-
partment by. Executive order

7. W h e r e an Executive
Order (No. 9087) transferred
from the War Department to
the Secretary of the Interior
the President's implied au-
thority to protect from drain-
age lands acquired by the
War Department for use in
straightening and widening
the Sacramento River, these
lands are not subject to the
terms of the Mineral Leasing
Act. The Secretary m a y,
however, lease them or enter
into compensatory a g r e e-
ments with oil companies op-
erating contiguous to them.._

8. In the absence of proof
that oil company contracting
with United States under com-
pensatory agreement w a s
drilling on or into Federal
lands, it could not be held lia-
ble for drainage 'of gas prior
to the effective date of the
agreement …

I Page
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Mineral Leasing Act-Con.
Public Lands Acquired for Specific

Purpose; President's Authority:
to Protect from Oil and Gas'
Drainage; Secretary's -Authority
to Enter into Compensatory Oil
and Gas Agreement-Continued.

9. The Department had no
authority 'to classify the land
until after Executive Order
No. 9087 was promulgated
pursuant to which the Geo-
logical Survey determined the
producing limits of the field-

Sodium:- Leases -'and Prospecting
Permits.

10. The issuance of leases
and prospecting permits for
sodium is discretionary with,
the Secretary of the Interior__

Mining Claim.

See, also, Mineral Lands;
Mineral Leasing Act; Oil and
Gas Lands; Withdrawal of
Public Lands.

Abandonment.

1. Abandonment of claim
'effected by claimant's proper
'homestead application

Conflict with Prospecting Permit;
Segregative Effect; Greunds for
Contest.

2. Mining claims cannot be
located on land covered by an
oil and gas prospecting permit,
which until canceled of rec-
ord, segregates the land from
location under the mining laws

3. Where official records of
the General Land Office show
mining claim void from its
inception because of conflict
with outstanding prospecting
permit, no contest on that
ground is required_ ___

Discovery of Mineral; Proof.

4. A discovery of mineral
which will validate a location

Page
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I Mining Claim-Continued.

835

Page

Discovery of Mineral; Proof-Con.

under the mining laws must
show that the land is more
valuable- for the removal and
marketing of the mineral than
for any other purpose; that
the removal and; marketing
will yield a profit or that the
mineral exists in such quan-
tity as to justify a prudent
man in expending labor and
capital to obtain it_ …_ 671

Discovery of Mineral in National
Forest; Quality of Proof.

5. When mining claims are
located on lands' within a
national forest and embrace
desirable recreational areas
the showing of mineral values
must be clear and unequivocal

Extinguishment; Procedure.

6. How extinguished, when
claim not adjudicated to be
void. Procedure by locators,
including homestead applicant

Homestead Application.

7. When allowable despite
prior mining location__

Invalid Locations.

8. The Department's duty
to administer the public do-
main precludes sanction of
monopolies of large areas
through locations held with-
out compliance with the law

Land Classified as Coal.

LOCATION; NONMETALLIC
MINtERALS.

9. The mere classification
of land as coal land does not
bar a location of the land n-
der the mining law for non-
metallic minerals unless in
fact the land 'possesses value

671
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Mining Claim-Continued.
Land Classified as Coal-Con.

DECLARATION OF NULLITY.

10. It is error to adjudge a.
mining claim located on land
classified as coal void because
of such classification without
giviig the claimant thereof
an opportunity to dispute the
classification ________

PROTEST; BURDEN OF PROOF.

11. A mining claimant of
an asserted oil placer claim
who protests against the issu-
ance of an oil and gas lease
on land .classified and priced
as coal land and within the
boundaries of petroleum re-
serve, to sustain his allegations
of a superior right will be re-
quired to show that the land
possesses no value for coal and
at the date of the petroleum
withdrawal that the claimants
of th e conflicting mining
claim, in the absence of dis-
covery of mineral on that
date, were in diligent prosecu-
tion of work leading to the
discovery of oil or gas; which
work was continued with dili-
gence to discovery ___-_

Mill Sites, Classes.

12. Under section 2337,
Rev. Stat., 30 U. S. C. 42, two
classes of mill sites may be
located; those used in con-
nection with mining opera-
tions on a vein or lode and
those not connected with a
vein or lode upon which
quartz mills or reduction
works are located

Placer Claims; Absence of Diligent
Prosecution of- Work Leading to
Discovery.

13. Placer claims a b a n-
doned by original locators but
claimed by appellant under

Pag
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Mining Claim-Continued.
Placer Claims; Absence of Diligent

Prosecution of Work Leading to
Discovery-Continued.

purported assignment held
void in absence of diligent
prosecution of work leading to
discovery of valuable minerals
(act of June 25, 1910, 36 Stat.
847; Mineral Leasing Act of
February 25, 1920) _- __

Void Claims; Jurisdiction of De-
partment.
14. The. Department has

power to declare mining
claims void prior to the filing
of an application for patent_

Minnesota Conservation Stat-
utes.

See Drainage, subheading
Minnesota.

Natchez Trace Parkway.
See National Park Service.

National Cemeteries.
Porters' Lodges and Superintend-
ents.
1. Whether the Director of

the National Park Service is
required by Revised Statutes
secs. 4873-4875 to maintain a
porter's lodge and to employ a
superintendent at each of the
national cemeteries under his
jurisdiction: Held, the Di-
rector of the National Park
Service is not required to
maintain a porter's lodge and
to employ a superintendent,
.when in his judgment the
continuance of the office of
cemetery superintendent and
the maintenance of a porter's
lodge at certain cemeteries is
no longer justified _-______

N a t i o n a l Parks and Monu-
ments.

See, also, National Park
Service;, President's Author-
ity, subheading Olympic Na-
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Na t i o n a I Parks and Monu-
ments-Continued. -
tional Park; Rights-of-Way,
subheading Aerial Tramway,
Grand Canyon National Park.

Death Valley National Monument;
Mineral Leasing Act of 1920.
1. The act of June 13, 1933

(48 Stat. 139, 16 U. S. C. 447),
which extended to lands in
the Death Valley National
Monument the laws known as
the "mining laws of the
United States," did not extend
thereto the provisions of the-
Mineral Leasing Act of 1920.
The issuance of leases and
prospecting permits for sodi-
urn is discretionary with the
Secretary of the Interior___

Domestic Animals Trespassing; Im-
pounding and Sale.
2. The Congress may pro-

vide for the impounding and
sale of domestic animals tres-
passing on Federal lands in
the exercise of its "police
power" pursuant to Article
IV, section 3, of the United
States Constitution. In au-
thorizing the Secretary of the
Interior to "protect" and
"preserve" and regulate the
"use" of parks and monu-
ments in the act of August
25, 1916 (39 Stat. 535, 16 U. S.
C. 1-3), Congress has im-
pliedly empowered the Secre-
tary to prescribe regulations
designed t provide for the
impounding and sale of do-
mestic animals trespassing on
park and monument areas____..

National Park Service.
See, also, National Ceme-

teries,- subheading. Porters'
Lodges and Superintendents;
National Parks and Monu-
ments; Rights-of-Way, sub-
heading Ditches and Canals.
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.National Park Service-Con.
County Roads.

STATE AND FEDERAL JUIS-
DICTION, Rocuy MOUNTAIN
NATIONAL PABR; SALE AND
CONVEYANCE.

1. The National Park Serv-
ice has no police jurisdic-
tion 'over county roads until
title thereto is acquired by
the Government and jurisdic-
tion is ceded or consented to
by the State. A sale and con-
veyance comprehends a trans-
fer for valuable considerations
-such as benefits and advan-
tages that will accrue to the
inhabitants of the county----

REGULATION AND MAINTE-
NANCE.

2. The United States is not
authorized to regulate and
maintain highways not owned
by the Government - _

Natchez Trace Parkway.

PROTECTION AND REGULATION
OF UsE OF FEDERAL POP-

ERTY; FEDERAL CaIMINAL
LAWS AND NATIONAL PARK
REGULATIONS APPLICABLE
TO PARKWAY.

3. Pursuant to Article IV,
Sec. 3, Cl. 2, of the Federal
Constitution, the Congress
may legislate for the protec-
tion and regulation of use of
all Federal lands _-_-__

4. With respect to parks
and parkways, Congress has
also authorized the .Secretary
of the Interior to issue regu-
lations designed to effectuate,
this power __----_-_-_

5. The Federal crimina1
laws and National Park Serv-
ice regulations relating to the
protection and regulation of
use of Federal property are
applicable to the Natchez
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National Park Service-Con. ; Pag

Natchez Trace Parkway-Continued.

Trace Parkway lands, the
title to which is vested in the
United States __________-_

Navajo Tribe.

See Indians and Indian
Lands.

Navigable Waters.

-See Public Lands, subhead-
ing Accretion and Avulsion.

Negligence.

See Damage Claims, sub-
heading Property Damage.

Oaths.

Field Examiners Authorized to Ad-
minister by Act of October 14,
1940.

1. Field examiners of the
Branch of Field Examination
in the General Land Office are
authorized by the act of Octo-
ber 14, 1940 (54 Stat. 1175,
5 U. S. C. 498), to administer
oaths in the performance of
their official duties. Depart-
mental Order No. 1639 of.
January 17, 1942, reallocating
functions of the Division of
Investigations to the Branch
of Field Examination in the
General Land Office carried
with it the authority to ad-
minister oaths under the act
of October 14, 1940 __-_

Field Examiners; Authority to Ex-
ecute Jurats Not Conferred by
Act of October- 14, 1940.

2. The act of October 14,
1940, grants authority to ad-
minister oaths "whenever
necessary in the performance
of * * * official duties." Since
these duties are investigatory
in nature, the authority to

46'
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Oaths-Continued. Page

Field Examiners; Authority to Ex-
ecute Jurats Not Conferred by
Act of October 14, 1940-Con.

administer oaths is incidental
to the investigatory function
and therefore the act'of Octo-
ber 14, 1940, confers no au-
thority to execute jurats
attached to applications for
public lands -

: ~ ~~~ ~ -- -- -- -
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Officers Qualified to Administer in
Public Land Cases in United
States and Alaska.

3. Jurisdictional restriction
imposed by Rev. Stat. see.
2294 of limited applicability-
Improperly extended by regu-
lation of September 3, 1926,
in 43 CFR 210.1-Execution of
oaths in cases under other
statutes - controlled by the
terms thereof or by the Sec-
retary's regulations thereun-
der if statutes are silent - 540-541

Oil and Gas Lands.

See, also, Coal Lands;
Mineral Leasing Act; Mining
Claim; Oil and Gas Leases,
Indian Lands; Res Judicata;
United States, Grant By.

Assignments of Leases.

APPROvAL BY THE SECRETARY;
REGULATION; LEGAL RE-
LATIONSHIP.

1. Since assignments of oil
and gas leases may be made
only with the approval of the
Secretary of the Interior, the
Secretary may by regulation
establish the legal relationship
resulting from the- approved
assignment, for the power to
grant or withhold consent or
approval, includes the power
to impose reasonable condi-
tions in giving consent _ 712

. . . � . _: . . . � . . .



INDEX

Oil and Gas Lands-Continued. Page

Assignments of Leases-Continued.

2.' The Secretary of the
Interior has' by- regulation
established the legal relation-
ship between the United
States and the lessees and*
assignees of portions of oil
and gas leases upon approval
by the Secretary.. Such as-
signed portions of leases are
to be considered segregated as
new leases and such assignees
are to stand in the same posi-.
tion as though the leases had
been issued to them originally
pursuant to' an application
therefor __-_-__-_-__--

DIsCOVEBY; SEGREGATED
MASE.

3. As a result of the legal
relationship established by the
Secretary of the Interior, the
assignor (original lessee) and
the assignee of a portion of
an oil and gas lease hold seg-
regated leases which for all
purposes are' the same as
though they had been issued
separately, and either lease
will continue beyond the ini-
tial term only if oil or gas is
discovered and produced on
that particular lease __

Cancellation ef Leases;, Act of
February '25, 1920, as Amended
August 21, 1935.

712

712

NOTICE OF CANCELLATION;
SERVICE U P 0 N RECORDn
TITLEHOLDER.

4. The requirements of sec-
tion 17 of the act of February
25, 1920, as amended August.'
21, 1935, ;.which prescribe: a
30-day notice of intent to can-
eel an di1 and gas lease to the
"lease owner," are met by serv-
ice of such notice, upon the
record titleholder of' the lease '-'661

Oil and Gas Lands-Continued. Page
Cancellation of - Leases; Act of

February 25, 1920, as Amended
August 21, 1935-Continued.

"LEAsE OWNER.";
5. The language- of section

17 of the act of February- 25,
1920, as amended August 21,
1935, its legislative: history
and the practical construction
given it by the Department,
offer no support for the con-
tention that the "lease owner"
who is entitled to notice of
cancellation of the lease, in-
cludes anyone interested in;
the substance of the lease who
has communicated that fact
to the General Land Office and
obtained its approval of the-
sam e -----------------

NOTICE OF CANCELLATION;
AcTuAL NOTICE.

6. The failure to serve
notice of cancellation of a-'
lease in the manner prescribed
by statute upon an operator,
in possession of the premises
under an agreement- with the
lessee, is immaterial when the
operator has actual notice' of
cancellation for the period
prescribed by statute, even if
the statute' could be inter-
preted as requiring notice to
such operator ----------

NOTICE OF CANCELLATION;
ABAN¢DONMEN+T OF NOTICE.

7. The statutory require-
ment of 30 days' notice before
cancellation of an oil and gas
lease does not require cancel-
lation 30 days after notice -

has been given nor does the
Department's failure to cancel
immediately after the lapse
,of 30 days constitute abandon- .
ment of the notice_

839

.661

662
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Oil and Gas Lands-Continued. Pag

Cancellation of Leases; Act of
February 25, 1920, as Amended
August 21, 1935-Continued.

FOm'EITrES. ,

8. Forfeitures of oil and
gas leases are favored by the
law and provisions for for-
feiture are construed liberally
in favor of the lessor and
strictly enforced ______-__

EQUITIES JUSTIFYING REIN-
STATEMENT.

9. An operator who fails to
show any actual expenditure
of money or effort in the de-
velopment of leased land
cannot be regarded as having
such equities in the land as
to justify reinstatement of the
lease after cancellation __

Discovery of New Oil Field; Act of
December 24, 1942.

RIGRTS TO ROYALTY.

10. The development of a
well from which there was
sustained production of oil
from and after October 25,
1942, does not entitle the
lessees on whose leased land
the well was developed to the
benefits of the act of Decem-
ber 24, 1942 (56 Stat. 1080),
which offers a bounty in the
form of a royalty rate of 12'/_
per cent for . prospecting re-
suiting in the discovery of a
new field or deposit _-___

RETROSPECTIVE EFFECT OF
STATUTE; TIME OF EFEC-
TIVENESS OF STATUTE.

11. In the absence of an
-unequivocal expression of the
legislative intent that a stat-
ute shall operate retrospec-
tively its operation is prospec-,
tive only 

661

662

546

546

Oil and Gas Lands-Continued. Page

Discovery of New Oil Field; Act of
December 24, 1942-Continued.

12. The provision in the act
of December 24, 1942, that it
shall be effective "during the
period of the, national emer-
gency proclaimed by the Presi-
dent May 27, 1941," is not an
unequivocal expression of the
legislative intent that the stat-
ute shall be effective from and
after May 27, 1941 - __ 546

RELIEF STATUTE.

13. The rule that a relief
statute should be liberally
construed to include all those
whom it was intended to bene-
fit has no application to the
act of December 24, 1942,
which offers a bounty in the
form of a reduced royalty rate
for oil and gas prospecting on
the public domain resulting
in the discovery of a new field
or deposit. Persons who do
not discover oil as a result of
prospecting which would not
have been done except for the
reward offered by the act of
December 24, 1942, are not
entitled to its benefits … ___ 546

TIME OF DISCOVERY.

14. The development of a
well which produced an aver-
age of 226 barrels of oil and
328 barrels of water per day
from and after October 25,
1942, cannot- be regarded as
a discovery of a new oil field
after December 24, 1942 546

Extension of Leases; Acts of De-
cember 22, 1943, and September
27, 1944; Lands Partly Within
Known Producing Structure.

PaEFEEENCE RIvTS; ACT OF
JniY 29, 1942. 

15. Statutory provisions
granting preference rights to

:
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Oil and Gas Lands-Continued. Page

Extension of Leases; Acts of De-
cember 22, 1943, and September
27, 1944; Lands Partly Within
Known Producing Structure-Con.

oil and gas leases are .con-
strued strictly in favor of a
denial of the right where a
case is not clearly within the
scope of such provision

PREFERENCE RIGHT TO NEW
LEASE; ACT OF JY 29,
1942.

16. Section 1 of the act of
July 29, 1942 (56 Stat. 726,
30 U. S. C. 226b), grants a
preference right to a new,
lease only with respect to that
portion of the lands which is
outside a known producing.
structure on the date of the
expiration of the lease.

E FECT OF FAIuRE TO
APPLY FOR NEW iLEASE OF
L A N D S OUTSIDE STUC-:0
TURE.

17. If no application for a
new lease is made with respect
to that part of the leased
lands which is outside of a
known producing structure
within 90 days prior to the
expiration date of a 5-year
lease, the lease on such por-
t i o n if . nonproductive, Is
terminated at the end of the
5-year period .-------------

LANDS PARTLY WITHIN PO-
DUCING STRUCTURE; EX-
TENSION OF LEASE.

.766

767

767

18.: A lease of lands which
are partly within a known
producing oil and gas struc-
ture on the date of the expira-
tion of the lease is not ex-
tended in its entirety under
the act of December 22, 943
(57 Stat. 608, 30 U. S. . C.
226b), and the act of: Sep-

Oil and Gas Lands-Continued. Page

Extension of Leases; Acts of De-
cember 22, 1943, and September
27, 1944; Lands Partly Within
Known Producing Structure-Con.

tember 27, 1944 (58 Stat. 755),
even though the lessee has'
paid rental for the extended
period on the entire lease at
the rate of $1 per acre. Only
that part of the lands which
is within a known producing
structure on the date of the
expiration of the lease is auto-
matically extended by virtue
of the provisions of those
acts .

PROTECTION OF L E S S E 'S
RII G H T TO PREFERENCE
LEASE AND EXTENSION OF
LEASE.

19. A lessee of an oil or
gas lease who is uncertain
whether all or any portion of
the lands covered by his lease
will fall within the known
geologic structure of a pro-
ducing oil or gas field on the
date of the expiration of the
lease, and, is consequently
uncertain whether to apply
for a new lease under the act
of July 29, 1942 (56 Stat.
726), or to pay rental in order
to obtain an extension of -his
lease under the acts of De-
cember 22, 1943 (57 Stat.
608), and September 27, 1944
(58 Stat. 755), with respect
to' the land in question, may,
in order to protect his rights,
proceed as though the land in
question fell within the scope
of both sections .--------

AMBIGUOUS STATUTORY LAN-
GIAGE; RETROSPECTIVE AP-
PLICATION OF CONSTRUC-
TION.

20. The Department's con-
struction of ambiguous statu-

841
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Oil and Gas Lands-Continued.
Extension of Leases; Acts of De-

cember 22, 1943, and September
27, 1944; Lands Partly Within
Known Producing Structure-Con.

tory language which, on its
face, is reasonably susceptible.
of a contrary interpretation
will not be given retrospective
application where such ap-
plication would cause hard-
ship and inequity _____-_-_

Leases; Approval of Operating
Agreement.

21. The approval by the
Secretary of the Interior of
an agreement between the
lessee and an operator does
not give rise to a contractual
relationship b e t w e e n the
United States and the opera-
tor or create any privity of
contract between the United
States and the operatori even
though the agreement binds
the operator to fulfill the
lessee's obligation under the
lease ____-------------

Leases; Conflict With Mining Claim;
Burden of Proof.

22. Where an oil and gas
lease is issued on land shown
by the records as free from
adverse claim, the issuance of
the lease is regular and the
lease prima facie valid, not-
withstanding the existence of
an asserted mining location
for which no application for
patent has been filed, and the
burden of proof is on the
mineral claimant to show he
has a superior right to the
possession of the land and
that the lease is consequently
invalid _ --------

Leases; Regulations.

23. Circular 960 of August
19, 1924 (43 CP11, Cum. Supp.,

INDEX

Page Oil and Gas Lands-Continued. Page
Leases; Regulations-Continued.

76

661

754

192.41a), is applicable to 5-
and 10-year leases issued un-
der, the amendatory act of
August 21, 1935 (49 Stat.
674), as well as to 20-year
leases issued theretofore, and
the regulation is not incon-
sistent with section 2(p) of
such 5- and 10-year leases-__

Relinquishment of Leases.

MAILING; CoMPRoMIsE SET-
TLEMENT; ACT OF JmY 29,
1942.

24. Mere mailing of sur-
render of oil and gas lease -is
insufficient to stop accrual of
rent. The Department must
receive' the relinquishment
prior to due date of rental,
but may make a compromise
settlement under the act of
July 29, 1942 (56 Stat. 726),
where financially beneficial to
the United States or where
lessee's financial resources are
limited

Oil and Gas Leases, Indian
Lands.

See, also, Indians and
Indian Lands.

Advance Royalty Payments; Mini-
mum Payments; Lease Forms.

1. Advance royalty pay-
ments are not minimum pay-
ments under lease form A
approved April 20, 1908
(amended February 6, 1911,-
and June 29, 1911), used by
the Five Civilized Tribes In-
dian Agency prior to 1925,
nor under lease form 5-154h
used. prior to, 1925 by Indian
agencies' other than the Five
Civilized Tribes __ __ -

712
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Oil and Gas Leases, Indian Page
Lands-Continued.
Advance Royalty Payments; Mini-

mum Payments; Lease Forms-
Continued.

2. Under lease form
5-154h, adopted December 24,
1924, and used by all Indian
agencies in Oklahoma (except
Osage) from 1925 to 1933, the
advance royalties constitute
minimum payments required
to be made until such time as
royalties on production ex-
ceed the advance royalty pay-
m ents ---------------------

3. The obligation of the
lessees to make payment of
a d v a n c e royalties under
leases executed on f o r m
5-154h, adopted December 24,
1924, is not limited to the fixed
or 10-year period but con-
t i n u e s during subsequent
periods of the lease subject
to termination only by the
completion of a well or wells
producing oil or gas in quan-
tities sufficient to return to
the lessor an income in excess
of the advance royalty pay-
m en ts ---------------------

4. Neither lease form A,
used by the Five Civilized
Tribes Indian Agency prior to
1925, nor lease form 5-154h,
used prior to 1925 by Indian
agencies other than the Five
Civilized Tribes, requires the
lessee to resume the payment-
of advance royalties a f t e r
producing wells on the lease-
holds cease to produce______

5. Under lease form 5-154h,
in use by all Indian agencies
in Oklahoma except Osage
from 1925 to 1933, the lessee
is obligated to resume the
payment of advance royalties
when the producing well or

263

263

263
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Oil and Gas Leases, Indian Page
Lands-Continued.
Advance Royalty Payments; Mini-

mum Payments; Lease Forms-
Continued.

wells cease to produce only
during the fixed period of 10
years …------------- ----…

6. Advance royalties must
be paid in addition to the
prescribed rental for a non-
utilized gas well during the
fixed period of the lease and
any extension thereof by pay-
ment of the nonutilized gas
rental
Assignment; Apportionment of Ad-

vance Royalties.
7. Where a lease, which

has been continued in force
after the fixed 10-year period
by production returning stipu-
lated royalties in excess of
advance royalties, is assigned
during a year in which pro-
duction ceases or declines to
the extent that the produc-
tion royalties are less than the
advance royalties, no question
of apportionment of advance
royalties as between the as-
signor and assignee can arise
because the obligation to make
the advance royalty payments
had previously terminated and
is not revived by cessation
or decline of production_____
Assignments; Allotted Lands.

8. The Department can-
not validly approve assign-
ments of oil and gas leases
on allotted Indian lands un-
less it finds that the leases
are still in effect________-_
Extension Beyond Primary Term.

9. Where drilling opera-
tions were commenced during
the primary term of an oil
and gas lease, a showing must
be made that the drilling
operations were in conformity

263

263

263
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Oil and Gas Leases, Indian
Lands-Continued.
Extension Beyond Primary Term-

Continued.

with applicable regulations in
order to extend the lease be-
yond the primary term______

10. Where an oil and gas
lease provides that should the
lessee be unable to market
the production from the leased
land he may, with the con-
sent of the Secretary of the
Interior, discontinue opera-
tion of the producing wells
thereon, a lease may not be
considered in force beyond its
primary term if the lessee dis-
continues production because
of the lack of storage facili-
ties unless he has first ob-
tained the consent of the Sec-
retary of the Interior_____-_

11. An oil and gas lease
may not be extended beyond
its primary t e r m where
neither production nor the
completion of a well com-
menced during the primary
term is shown ----------

Blackfeet Tribe.

TRIBAL CONSTITUTIONS, IN-
TERPRETATION; SUBSE-
QUENT LEGISLATION.

12. A tribal constitution
does not freeze acts of Con-
gress in existence at the time
of its adoption, and powers
constitutionally vested in a
tribal council are not limited
by any such act after it has
been repealed or superseded--

POWERS OF TRIBAL COUNCIL;
DEPARTMENTAL APPROVAL
PREFERENCE RIGHTS.

13. The Blackfeet Tribal
Council is empowered, under
the Blackfeet Constitution of
December 13, 1935, and the
act of May 11, 1938 (52 Stat.

INDEX
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Oil and Gas Leases, Indian
Lands-Continued.
Blackfeet Tribe-Continued.

347, 25 U. S. C. 396a et seq.),
to issue tribal oil leases, with
or without competitive bid-
ding, subject to departmental
approval, and subject to the
requirement that members of
the tribe enjoy a preference
right to obtain such leases be-
fore they are issued to non-
members

14. Such a lease is inef-
fective prior to departmental
approval and the holder of
such an unapproved lease has
no rights against the holder
of an approved lease to the
same land even though the ap-
proved lease bears a later
date of execution than the
unapproved lease ___-____

DEPARTMENTAL APPROVAL OF
LEASES; EFFECT Or AP-
PROVAL AS TO FoiRM.

15. Departmental approval
of a form of contract is not
approval of a contract subse-
quently executed under such
form

OIL DRILLING AGREEIMENTS;
RELIANCE ON UNAPPROVED
LEASE.

16. Equitable circum-
stances may create a moral
duty on the part of the Black-
feet Tribal Council and the
Interior Department to offer
a second lease as nearly
equivalent as possible to one
that was pffered and accepted
in good faith but never re-
ceived final departmental ap-
proval --------------------

17. Where a lease was of-
fered by the Blackfeet Tribal
Council in good faith on a
form approved by the De-
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Oil and Gas Leases, Indian'
Lands-Continued.
Blackfeet Tribe-Continued.

partment and the presumptive
lessee accepted the lease and
expended considerable sums
in preparation for drilling
thereunder, and such -lease
was not approved but the land
covered by it was subse-
quently leased to another
party, an equitable or moral
obligation rests with the
Tribal Council and the De-
partment to offer another
lease, as nearly equivalent as
possible to the first, to one
who has suffered by bona fide
reliance on the validity of the
unapproved lease_

Five Civilized Tribes.

S e e subheading Advance
Royalty Payments, Minimum
Payments, Lease Forms.

Osage Tribe.

S e e subheading Advance
Royalty Payments, Minimum
Payments, Lease Forms.

State Taxes Imposed on Royalty;
Liability of Indian Tribes.

18. The act of May 29, 1924
(43 Stat. 244, 25 U. S. '0. 398),
authorizes the taxation by the
States of the production of
oil and gas on unallotted lands
in all respects the same as
production on' unrestricted
lands and authorizes the Sec-
retary of the Interior to cause
the tax assessed against roy-
alty interests to be paid___

19. The Ute Mountain and
Blackfeet Tribes are liable
for the taxes levied against
their interests because all of
the taxes sought to be -col-
lected on their royalty inter-
ests are within the permissive-
act of Congress _______

622950--48---O

Page

638

535

536

845 .

Oil and'- Gas Leases,' Indian Page
Lands-Continued.
Taxation.

See subheading State Taxes
Imposed on Royalty, Liabil-
ity of Indian Tribes.

Oil Drilling Agreements.

See Oil and Gas Leases,
Indian La n d s, subheading
Blackfeet Tribe.

Olympic National Park.

See President's Authority,
subheadings; Utilization of
Timber for War Purposes;
Elimination of Lands.

Oregon and California Railroad
and Reconveyed Coos Bay
Grant Lands.
Timber Sale Without Competitive

Bidding; Act of August 28, 1937.,

1 The sale of timber on
the Oregon and California
revested lands within sus-
tained-yield forest units estab-
lished under the act of August
28, 1937 (50 Stat. 874), may
be consummated without com-
petitive bidding and such tim-
ber is- subject to disposal by
other methods designed to se-
cure a price reflecting its fair
value. ' The competitive bid-
ding requirement of the act
of June 9, 1916 (39- Stat.
218), was repealed by the act
of August 28, 1937__________

Osage Tribe, Oklahoma.

See Indians and Indian
lands; Oil and Gas Leases,
Indian Lands, subheading Ad-
vance Royalty Payments; Sec-
retary of the Interior. Au-,
thority, subheading 'Delega-
tion.

Parkways.

414

' See National Park Servic,.
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Patent Rights to Inventions.
See Inventions.

Patents.
See Railroad Land Grants;

Res Judicata.

Permits.
See Grazing and Grazing

Lands; Indians 'and Indian
Lands, subheading Rights-of-
W a y, Transmission Lines;
Mineral Leasing Act; Mining
Claim; Rights-of-Way, sub-
heading A e r i a 1, Tramway,
Grand Canyon National Park;
R i g h t s-of-Way, subheading
Electric Transmission Lines.

Philippine Government.
Responsibility for Obligations of

Manila Railroad Company,; Pay-
ment in Absence of Specific or
Standing Appropriation; Effect of
General Ruling lo-A, Treasory
Department.
1. Under section 2 (a) (7)

of the Philippine Independ-
ence Act (48 Stat. 456, 48
U. S. C. 1232(a) (7)) and sec-
tion 1(7) of the Ordinance
appended to the Constitution
of the Philippines, the Gov-
ernment of the Commonwealth
of the- Philippines, is made
responsible for the obligations
of the Manila Railroad Com-
pany because it was an in-
strumentality of the Philip-
pine Government at the time
of the adoption of the Philip-
pine Constitution. Payment
of debts on such obligations
by the Philippine Government
out of funds on deposit in the
United States, in the absence
of an appropriation therefor
is unauthorized. The: Com-
monwealth Government is
justified in refusing to make
such payments in view of the
prohibition. of section (a)(1)
of General Ruling 10-A of theE
Treasury Department --- LL

'Pal

461

I Pipe Lines.

See Rights-of-Way.

Placer Mining Claim.
See Mining Claim ; Mineral

Leasing Act.

Police Power,- Federal, State
and County.

See Indians. and Indian
Lands, subheading Wind River
Reservation; National Parks
and Monuments, subheading
Domestic Animals Trespass-
ing; National Park Service,
subheading County Roads;
United States, subheading
Lands Acquired in Trust for
Indians.

Porters' Lodges and Superin--
tendents.

See National Cemeteries.

Practice and Rules of Practice.
See, also, Rules of Practice,

Table, p. LXXIX.

Contest; Liability of Contest Party
'for Costs of Record; Deposit for
Costs.

1. Under ' departmental
Rules of Practice each party
to a contest is liable for pay-
ment of the costs of the record
he makes and must make a
deposit to cover such costs
before the contest hearing is
held. A contestee who refuses
to make such deposit is not
entitled to offer evidence to

* participate in the hearing or
even to introduce into the rec-
ord any papers which require
notation ---- ________
Contest Hearing; Absence of Pre-

siding Officer.

2. The absence of an officer
before whom a hearing is held
during the taking of testimony
does not affect the regularity
of the proceedings so long as

Page
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Practice and Rules of Practice 
-C6ntinued.

Page

-Contest Hearing; Absence of Pre-
siding Officer-Continued.

the officer is present when any
rulings are made in which the
objecting party is concernedm 670

Contest Hearing; Register's Discre-
tionary Authority to Fix Time
and Place.

3. Under departmental
Rules of Practice the register
has authority to fix the time
and place of a contest hearing
and his action will not be in-
terfered with unless he ex-
ceeds his authority. It is not
abuse of discretion to fix a
place for hearing at which wit-
nesses living in the' vicinity
of the lands' in controversy
can be compelled to attend by
snihnoann

Contest Hearing; Register's Discre-
tionary Authority to Grant Con-
tinuances.

4. The granting or denial
of a request for continuance
is within the discretionary
authority of a hearing 'officer.
It is not abuse of such dis-
cretion to deny a request for
continuance on the ground of
:illness in the requesting
party's family when there is
no showing that such illness
was the cause of the party's
absence from the hearing; it
is not abuse of such discretion
to deny request for continu-
ance on the: ground that the
requesting party is engaged in
national defense work when
there is no showing that the
party was prepared or in-
tended to offer testimony at
the hearing _- ---

Filing of Motions for Rehearing.

670

67'

5. Motions for rehearing
should be filed within 30 days..

847

Practice and Rules of Practice Page
-Continued.
Filing of Motions for Rehearing-

Continued.

after receipt of notice of the
decision complained of (43
CFR 221.81) and the filing of
supplements thereto after that
time is not contemplated-

Grounds for Rehearing.

6. No proper ground for
rehearing is offered by the
presentation o f cumulative
evidence which, if proved,
would warrant no change of
decision, and as to which
there is no showing that with
due diligence it was impos-
sible to present it at the hear-
ing

427

427

Motion for Supervisory Authority;
Authority of Commissioner.

7. A party aggrieved by
final decision of the Depart-
ment may reopen the case by
motion for exercise of super-
visory authority of the Sec-
retary under Rules of Prac-
tice (Rule No. 85, 43 CFR
221.82), but the Commissioner
of the General Land Office is
without authority to disre-
gard a departmental decision

New Trial

8. Motion for new trial
submitted after appeal to the
Secretary comes too late un-
der the regulations (43 CFR
221.41-221.44) but will be con-
sidered on its merits under
the ruling in United States v.
State of California, 55 I. D.
532 - -_-_-__ -_-__ -__ -_ _ _ 
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Preference Right.
See Oil and Gas Lands, sub-

heading Extension of Leases;
Oil and Gas Leases, Indian
Lands, subheading Blackfeet

-- -- -- -- -- -- -- -- -- -- -- -
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Preference Right-Continued. Page

Tribe, Powers of Tribal
Council.

President's Authority.

See, also, Mineral Leasing
Act, subheading Public Lands
Acquired for Specific Purpose;
Ramspeck Act.

Olympic National Park.

UTLIZATION OF TIMBER FOE
WAR PUrPOSES; WAR
POWERS.

1. It is doubtful whether
the President may, pursuant
to his war powers, authorize
the disposition of timber with-
in the Olympic National Park
without regard to the prohibi-
tions contained in the Na-
tional Park statutes _-_-_

ELIMINATION OF LANDS.

2. In the absence of au-
thority from Congress, the
President is without authority
to vary the status of lands
devoted by him to a specific
use pursuant to congressional
authorization. Federal lands
may be transferred between
departments only by legisla-
tive authority. Since no legis-
lative authority for change of
use or transfer between de-
partments exists in this case,
the President is without au-
thority to eliminate them from
the Park and restore them to
the National Forest ----

Public Lands Acquired for Specific
Purpose; Protection from Oil and
Gas Drainage.

3. The President has im-
plied authority to take protec-
tive easures in cases where
lands acquired for a specific
public purpose are found to
contain oil and gas which is

480
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President's Authority-Con.
Public Lands Acquired for Specific

Purpose; Protection from Oil and
Gas Drainage-Continued.

being drained by adjoining
owners, which authority is
vested in the department or
agency having jurisdiction
over the: land, but may be
transferred to another depart-'
ment by Executive order____

Property Damage.

See Damage Claims.

Protest.
See Color of Title; Mining

Claim; Res Judicata.

Public Lands.

- See, also, Drainage, subhead-
ings Arkansas, Minnesota;
F o r e st Lieu Selections;
Homestead; Mineral Leasing
A c t; Oaths; Reclamation;
Trespass; Withdrawal of Pub-
lic Lands.

Accretion and Avulsion.

1. According to the pat of
survey of 1845 two tracts of
public land in Arkansas had
for their east boundary the
west bank of the Mississippi
River. Between 1843 a n d
1880 the waters of the river
gradually eroded and sub-
merged all of the land within
the tracts and land to. the
west thereof and the main
channel of the river ran west
of the tracts, but following
this submergence, land in the
form of a sand bar reappeared
within the boundaries and to
the full extent of the tracts,
the reappearance being caused
by the westerly recession of
the waters and by accretion
to private land in Tennessee
which in 1880 had attained an

Page
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Public Lands-Continued.
Accretion and Avulsion-Continued.

elevation of from 5 to 10 feet
above the river. By an avul-
sive change in the course of
the river in 1912, the main
channel of the river ran
southeast of the land. The
boundary of the Mississippi
River between Arkansas and
Tennessee was fixed by the
Supreme Court on June. 3,
1940. A supplemental survey
by the General Land Office
disclosed that but 2.02 acres
of one of the tracts were in
Arkansas, the remainder of
the two-tracts being in Tennes-
see. In April 1934 homestead
entry was allowed for the two
tracts according to the origi-
nal plat of survey, which sub-
sequently to the ling of sup-
plemental piat of survey was
reduced to the 2.02 acres re-
maining in Arkansas.

Held, (1) that the reap-
pearance of the land was the
result of gradual accretion to
the land in Tennessee before
the avulsive change in the
river channel and the avulsion
was not the cause of its re-
appearance; (2) that when
the land became a part of the
bed of the Mississippi River,
the title thereto became vested
in the State or States within
whose boundaries it was situ-
ated, and upon its reappear-
ance, the title to the land was
governed by the State law;
(3) that neither the laws of
Arkansas nor Tennessee, as
interpreted by its highest
court, afford sufficient basis
for holding that the reap-
peared land became the prop-
erty of the United States, and
if the Department should so
hold, its holding would not

Page Public Lands-Continued.
Accretion and Avulsion-Continued.

bind an adverse claimant;
(4) that considering the act

of August 7, 1846 (9 Stat.
66), ceding to Tennessee the
public land south of the Con-
gressional Reservation Line
and the legislative history of
the act, it is believed to have
been the intent and purpose of
Congress, in order to settle all
controversy: with the State
and to rid the Federal Govern-
ment of, all administration of
the remnants of public lands
in the State, to divest itself
of all ownership and juris-
diction over the public lands
in Tennessee at once and for-
ever, and though the act of
cession at the time of its en-
actment passed the title only
to the land ceded by North
Carolina, it. seems improbable
that it was the intention that
the United States was to re-
tain its ownership and apply
its system of disposition under
the public land laws to small
fragments of public lands in
Arkansas that were washed
away by gradual changes in
the channel of the river, but
subsequently reappeared - in
the State of Tennessee; (5)
that it had not been satis-
factorily shown that the lands
in either Arkansas or Tennes-
see are public lands subject
to disposition under the pub-
lie land laws, and there was
no sufficient reason for sur-
veying any part of them as -
such ------ ___ I

Pueblos.

See Indians and Indian
Lands.
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Puerto Rico.
Citizenship of Puerto Ricans.

TREATY; PROVISIONS; O-
ANiC ACTS.

1. A person born in Puerto
Rico of native parents prior
to its cession by Spain to the
United States under the treaty
of peace ratified on April 11,
1899, who did not elect there-
under to remain a subject of
Spain, became a citizen of
Puerto Rico under the pro-
visions of the Foraker Act of
April 12, 1900 (31 Stat. 77,
79, 48 U. S., C. 733), and ac-
quired the status of a natu-
ralized citizen of the United
States under the provisions
of the Jones Law of March
2, 1917 (39 Stat. 951, 953,
8 U. S. C. 602, note)._______

NATIONALITY AT or 1940;
EFFECT OF ASENTEEISM.

2. A Puerto Rican who has
become a naturalized United
States citizen in the afore-
mentioned manner is subject
to the provisions of section
404(c) of the Nationality Act
:of 1940 and hence will lose his
nationality if he has resided
continuously for five years in
any foreign state, unless he
returns to the United States
before two years after the
date of the approval of that
act ___ ------------
Constitutionality of Statutes.

3. Opinions will not be
rendered on the constitution-
ality of a statute unless statu-
tory duties alleged to be in
conflict with constitutional
limitations are placed upon
the executive department----

4. Where the constitution-
ality of certain Puerto Rican
statutes has been called into.
question by the Attorney

INDEX
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Puerto *Rico-Continued.
Constitutionality of Statutes-Con.

General of Puerto Rico and
the Auditor of Puerto Rico, a
Presidential appointee, is in

,doubt whether to follow the
said statutes, the Secretary
of the. Interior may properly
advise as to the constitu-
tionality thereof, insofar as
they bear upon the duties of
the Auditor _ _ _ _

Independent Governmental Instru-
mentalities.
5. The Puerto Rico Water

R e s o u r c e s Authority, the
Puerto Rico Transportation
Authority, the Puerto Rico
Communications Authority,
and the Puerto Rico Develop-
ment Company are constitu-
tionally v a li d independent
agencies not parts of any
executive department or
bureau .___--_--____
Independent Governmental Instru-

mentalities; Auditing.
6. Independent instrumen-

talities of the Government of
Puerto Rico may be exempted
from usual forms of auditing
xwithout violation of thre
Organic Act of Puerto Rico

Proviso in Appropriation Act Limit-
ing Use of Funds During Service
of Designated Executive Officer,
Puerto Rico.
7. See Legislation.

Pumice.
See Withdrawal of Public

Lands, subheading Reclama-
tion.

Railroad Land Grants.
Act of June 22, 1874; Transporta-

tion Act of 1949; Release of
Claims; Claims to Land Not
Arising Under Original Granting
Act.
1. The act of June 22, 1874

(18 Stat. 194), which gave the

Page
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Railroad Land Grants-Con.

Act of June 22, 1874; Transporta-
tion Act of 1940; Release of
Claims; Claims to Land Not
Arising Under Original Granting
Act-Continued.

land-grant railroad companies
an option to relinquish or re-
convey to the United States
lands included within the
grant and in the possession of
settlers whose rights arose

*: subsequent to the rights of the
railroad company and to se-
lect in lieu thereof other land
within the limits of the grant,
is .a grant of land in aid of
the construction of a railroad
the same as the original grant-
ing act ____--___ --_ --

2. The, act of June 22, 1874,
is an additional grant con-
ditioned upon the relinquish-
ment of a portion of the
original grant and the exer-
cise of the right to select other
land in lieu thereof

3. A railroad company's
release of all claims under
any act of Congress to itself
or to any predecessor in in-
terest, in aid of the construc-
tion of a railroad, filed pur-
suant to section 321(b) of the
Transportation Act f 1940,
includes a claim, arising un-
der the act of June 22, 1874,
to land to be selected in lieu
of land acquired under the
original grant of land and
such claim is extinguished by
the filing of such release_'-

Act of April 28, 1904; Transporta-
tion Act of 1940; Release of
Claims; Claims to Land Not Aris-
ing Under Original Granting Act.

4. The act of April 28,
1904 (33 Stat. 556), which
gave the Santa Fe Pacific
Railroad Company, as succes-
sor of the Atlantic and.Pacific
Railroad Company, an option

Page
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Railroad Land Grants-Con.

Act of April 28, 1904; Transporta-
tion Act of 1940; Release of
Claims; Claims to Land Not
Arising Under Original Granting
Act-Continued.

to relinquish or reconvey to
the United States, at the re-
quest of the Secretary of the
Interior, land granted to it in
aid of the- construction of a
railroad and to select in lieu
thereof other vacant public
land of equal quality in the
Territory of New Mexico, is a
grant of land in aid of the
construction of a railroad_-_

5. The Santa Fe Pacific
Railroad Company's release of
all claims under any act of
Congress to Santa Fe Pacific
Railroad Company or any
predecessor in interest, in aid
of the construction of a rail-
road, filed pursuant to section
321(b) of the Transportation
Act of 1940, includes a claim,
arising under the act of April
28, 1904, to land to be selected'
in lieu of land acquired under
the original grant of July 27;
1866, and, such claim is ex-
tinguished by the filing of
such release _- -

Application for Patent, Regulations
of December it, 1941; Transpor-
tation Act of 1940; Release of
Claims; Burden of Proof to :Es-
tablish Exception.

6. Under the departmental
regulations of December 10,
1941, a railroad company as-
serting a right to patent on
the ground that the land for
which patent is sought was
excepted from a release filed
pursuant to.section 321(b) of
the Transportation Act of
1940, under the innocent pur-
chaser provision of the sav-
ing clause of this section,
must show conclusively that
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Railroad Land Grants-Con.
Application for Patent; Regulations

of December 10, 1941; Transpor-
tation Act of 1940; Release of
Claims; Burden of Proof to Es-
tablish Exception-Continued.

the alleged purchaser is en-
titled to the estate trans-
ferred: by the patent …______597

Indemnity Lands.

ASSIGNMENT OF SELECTION

RIGHT.

7. The right to select in-
demnity lands cannot be as-
signed so that the assignee
may exercise the right as suc-
cessor to the grantee and a
transfer of the benefits to ac-
crue from the exercise of the
grantee's right -of selection
gives the transferee no greater
rights than the grantee then
has _____--_____ ------

DOCTRINE OF THE NORTHI-
ERN PACIFIC AsEs; NE-
CESSITY OF SELECTION.

8. Although under the doc-
trife of the Northern Pacific
Cases the United States is
precluded from depriving a
railroad company of its right
to indemnity lands by appro-
priating such lands for public
purposes when losses in the
place lands exceed the avail-
able indemnity lands the rail-
road company,.. acquires no
title to indemnity lands in
the absence of selection ___

GRAN4TEE'S RELEASE OF ITS

U1EXEECISED RIGHT TO
SELECT INDEMNITY LANDS.

9. A grantee railroad com-
pany's release of all claims
under a railroad land grant
extinguishes the company's
unexercised right to select in-
demnity land ----------- _

INDEX
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578
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Uailroada band Urants-Con. Page

Indemnity Lands-Continued.

NATURE OF RIGH:T TO SELECT

INDEMNITY LANDS.

10. The right to select in-
demnity lands is in the nature
of a grant of power dependent
upon a future contingency
which attaches to no specific
lands until it is exercised-_

SELECTION OF INDEMNITY
LAND;. IDENTIFICATION By
SURVEY.

11. The seledtion of in-
demnity land identifies the
specific sections of land to
which the rights of the rail-
road company attach, but be-
cause specific sections of land
do not exist before . survey,
indemnity lands cannot be
identified prior to survey_:.

578

578

TITLE TO INDEMNITY LANDS;
PURPORTED SALE OF UN-
SELECTED INDEMNITY
LANDS.

12. A railroad company ac-
quires no title to indemnity
lands prior to the exercise of
its right f selection and a
purported sale of unselected
land within the indemnity
limits of a railroad land grant
is without effect except as it
may operate as a contract to
convey or an assignment of
the benefits which will accrue
when the right to select has
been exercised _-_-___-__578, 588

Innocent Purchasers; Notice of De-
fects in Title.

13. Purchasers of land are
charged with notice of all
defects in title indicated by
the recitals in the deeds in
the chain of title …-__-579

_ . * L: Y . . 1
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Railroad Land Grants-Con.
Jurisdiction to Determine Rights of

Persons Claiming Through the
Grantee; Issuance of Patents.
14. T h e railroad l a n d

grants confet upon this De-
partment no jurisdiction to
determine the rights of per-
sons asserting claims to
granted land under contracts
with the grantee__________

15. In the absence of leg-
islative or judicial recognition
of a claimant as a successor
of the grantee, the Depart-
ment issues patents to the
grantee even though t h e
grantee has assigned its rights
to another _ I _-_-_-__
Place Lands and Indemnity Lands;

Vesting of Title.
-16. A congressional grant

to a railroad company of the
o d d-numbered sections on
either side of a railroad to
be built constitutes an offer
which ripens into a contract
when the railroad company
indicates its acceptance by
filing a map of location show-
ing the route of the road and
on location of the road the
company acquires an. estate
in' the specifically granted
place lands which relates back
to the date of the granting
act _-- - - __- -__ - -

17. The right to select in-
demnity land to replace losses
in the place lands becomes an
estate in land only when
losses in the place lands have
been ascertained and the right
to select has been exercised._

18. A railroad land grant
confers no right to specific
lands within the indemnity
lands until the grantee's right
of selection has been exer-
cised. Title to indemnity land
vests when an approved selec-
tion has been made _ _
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Railroad Land Grants-Con.
Transportation Act of 1940, Section

321(b); Patents to Innocent Pur-
chasers; Release of Claims; Ex-
ceptions; Selection of Lands.

19. The language of section
321 (b) of the Transportation
Act of 1940 which permits the
Secretary of the Interior to
issue patents confirming the
title to such lands as he shall
find have been sold to an inno-
cent purchaser for value, indi-
cates the intent of Congress
to insure the survival of some
rights to railroad grant lands
but it does not authorize the
Secretary to issue patents in
instances where the right does
not exist irrespective of this

- statute __--_______-__-_

853.

Page

577
20. A transfer of a railroad

* company's right to unselected
indemnity lands is not a sale
of land within the meaning of
the' saving clause of section
321 (b) of the Transportation; 
Act of 1940 so that patent may
be issued for the benefit of an
innocent purchaser for
value …588 _ _ 592

21. The saving .clause of
section 321(b) of the Trans-
portation Act of 1940 author-
izes the exception from the
release of claims under the
land grants .of patented lands,
lands sold to innocent pur- -

chasers for value and lands
selected and the selection fully
and finally approved by the
Secretary of the Interior to
the extent that the issuance of
patent may be authorized by-
law - _--------------

22. The final provision of
the saving clause of section
321(b) of the Transportation
Act of 1940 does not authorize
the exception from a release
of claims filed pursuant to
this section of claims to land
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Railroad Land Grants-Con.
Transportation Act of 1940, Section

321(b) ; Patents to Innocent Pur-
chasers; Release of Claims; Ex-
ceptions; Selection of Lands-
Continued.

for which a selection list has
been filed but not finally ap-
proved by the Secretary of the
Interior --------- ---_-_- _
Transportation Act of 1940; Cen-

tral Pacific Railway; Release of
Claims; Restored Lands; Requi-X
sites to Availability for Classi-
fication and Disposal; Congres-
sional Assistance Re Status;
Taylor Grazing Act; Settlement
Barred.

23. Lands released under
the Transportation Act of 1940
are "restored" lands, which
are available neither for dis-
posal nor for classification un-
til appropriate indication of
such availability shall have
been given by the Government
and notation of restoration
shall have been made on the
records

24. Action looking to the
disposal of such lands will not
be taken pending congressional
action on legislation recom-
mended by the Department to
fix their status __- _

25. By virtue of the Taylor
Grazing Act of 1934, rights of
settlement may no longer be
.initiated; _- -

Railroad Rights-of-Way.

See Rights-of-Way; Taylor
Grazing Act and Lands, sub-
heading State Exchanges.

Ramspeck Act.

Federal Employees.

FIELD APPOINTMENTS; CIVIL
SERVICE STATUS.

1. Title I of the Ramspeck
Act of November 26, 1940 :(54
Stat. 1211, 5 U. S. C. 631 (a)

INDEX
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Ramspeck Act-Continued. Page

Federal Employees-Continued.

et seq.), restored to the Presi-
dent the general authority
granted under the Civil Service
Act of 1883. to bring into the
classified civil service ex-
cepted positions by Executive
o r d e r, provided employees,
-holding such positions meet
specified qualifications. The
President exercised this au-
thority by issuing Executive
Order No. 8743, on April 23,
1941, covering into ;the classi-
fied civil service- "all offices
and positions in. the executive.
civil service of the United
States," with certain, specific
exceptions…. _-261

POSITION N S ALARYPosITINATND SALAY;
CL.ASSICATION STATUS.I

2. Title II of the Ramspeck
Act of November 26, 1940 (54
Stat. 1212, 5 U. S. C. 681
et seq.), is unconnected with
Title I of the act. It requires
the issuance of an Executive
order to give it effect. It per-
mits the President to extend
the position and salary classi-
fication- act to field positions,
with certain exceptions, not
at the time of its passage
covered by the Classification
Act of 1923. Until such time
as an Executive order issues
under Title II, the procedure
theretofore prescribed for fill-
ing field positions, so far as
salary or compensation rates
or any limitations thereon are
concerned, still is in effect- 261

e c e i p t and Release Agree-
ments.

See Secretary of the Interior,
Authority, subheading Dele-
gation. 
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Reclamation.

See, also, Bureau. of Rcla-
mation; Soil and Moisture
Conservation Activities.

Sale of Unproductive Lands; Act of
May 16, 1930; "Resident Farm
Owner," "Resident Entryman."
1. Authority to sell lands

designated under the act of
May 25, 1926, as temporarily
unproductive or permanently
unproductive, to resident farm
owners and resident entrymen
'on Federal irrigation projects,
was given the Secretary by the
act of May 16, 1930 (46 Stat.
367, 43 U. S. C. 424, 424a).
This act and the homestead
law are in par inateria.
"Resident entryman" means a
homestead entryman who is
actually residing on the land
in his homestead entry, and
"resident farm owner" means
a farm owner who is actually
residing on the farm he owns

Page Res Judicata-Continued.

409

Reclamation Withdrawal.
See Withdrawal of Public

Lands.

Rehearing.
See Homestead, subheading

Military Service; Practice and
Rules of Practice; Res-Judi-
cata; Soldiers' and Sailors'
Civil Relief Act of 1940.

Relief Statute.
See Statutory Construction.

Reorganization Plan No. IV.
See Soil and Moisture Con-

servation Activities.

Res Judicata.
-1. The principle of res

Judicata has no application to
proceedings in the Department
relating to disposition of the
public domain until legal title
passes, and findings and de-
cisions are subject to revision

in proper. cases. Where an ex-,
pert witness in a former pro-
ceeding subsequently changes
his opinion on a material issue
of fact, the determination of
which is entirely dependent
upon the reasoning of such ex-
perts, another hearing may
be ordered ____--__-_-_

2. A decision in a patent
proceeding that the land is
coal in character is res judi-
cata and will not be disturbed
in an action initiated by pro-
test against issuance of oil and
gas 1 e a s e s unless clearly
proved to be wrong _- __
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Restorations from With-
drawals.
Governed by Section 7 of Taylor

Grazing Act; may not be in
derogation of purpose of with-
drawal.
1. See Forest Lieu Selec-

tions __ _ _277-279, 296-298

Retrospective Operation of a
Statute.

See Statutory Construction.

Revised Statutes.
See Table of Statutes cited,

p. LXIII.

Rights-of-Way.:
See, also, Indians and In-

dian Lands; Taylor Grazing
Act and Lands, subheading
S t a t e Exchanges, Railroad
Right-of-Way.
Aerial Tramway, Grand Canyon Na-

tional Park.

1. -Section 5 of the act of
February 26, 1919 (40 Stat.
1175, 16 U. . C. 221), does not
authorize the issuance of a
permit to construct an aerial
tramway across a portion of
the Grand Canyon National
Park where such a tramway
would: mar the Park's scenic

I
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Rights-of-Way-Continued.
Aerial Tramway, Grand Canyon Na-

tional Park-Continued.

beauty. And any privilege
which the owner of- mining
property within the Park may
have had under the act of
January 21, 1895 (28 Stat. 635,
43 U. S. C. 956), to apply for
a permit to use a tramroad
across these lands before they
were converted into a national
park, expired upon enactment
of the act of February 26, 1919

Ditches and Canals; Pipe Lines,
Water for Domestic Use.

2. A right-of-way under sec-
tion 1 of the act of August 30,
1890 (26 Stat. 391, 43 U. S. C.
945), is not limited in its use
to the transportation of water
for irrigation purposes but
may be used to carry water for
domestic purposes ------

Ditches, Canals or Reservoirs; Re-
vised Statutes Sec. 2339; Subse-
quent Right-of-Way Acts; Tres-
pass.
3. Status of right-of-way

clause of section 2339 of the
Revised Statutes: Held, (1)
the right-of-way clause of sec-
tion 2339, Revised Statutes,
has been superseded by subse-
quent right-of-way statutes;
(2) p e r s o n s constructing
ditches, canals, or reservoirs
upon the public lands without
compliance with the appropri-
ate departmental right-of-way
regulations are in trespass----
Electric Transmission Lines; Con-

ditions of a Grant; Departmental
Regulations of December 14, 1942.
DISCRETIONARY AUTB:OrITY

OF DEPARTMENT H E A D S;
ACT OF MAEcr 4, 1911;
VESTING OF RIGHTS.

4. Under the act of March
4, 1911 (36 Stat. 1253), au-
thorizing the heads of depart-

INDEX
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Rights-of-Way--Continued.
Electric Transmission Lines; Con-

ditions of a Grant; Departmental
Regulations of December 14, 1942
-Continued.

ments having jurisdiction over
public lands to prescribe the
terms of the grants of rights-
of-way over such lands and to
refuse such grants as are in-
compatible with the public in-
terest, such department heads
have discretionary authority
to grant or to refuse an ap-
plication for right-of-way. Be-
cause the grantors have such
discretion an applicant ac-
quires no vested right in ad-
vance of the actual grant of
a right-of-way and must accept
the conditions of the grant
defined by departmental regu-
lations in force at the time of
the grant rather than the regu-
lations in force when the. ap-
plication is filed ___-___-_

IDENTICAL CNDITIONS; ACT
OF FEBRUARY 15, 1901; ACT
OF MAnCO 4, 1911.

5. The adoption of depart-
mental regulations prescrib-
ing identical conditions of the
grant of a revocable permit
under the act of February 15,
1901, and of an easement for
a. fixed term of years under
the act of March 4, 1911, does
not reduce the grant of an
easement authorized by the
act of 1911 to the level of the
permit -authorized by the act
of 1901 __ __---- ____

SEcTIoN 6 (a) OF AGEEEMENT;
USE OF LANDS WIT HOUT
LIABILITY; INCREASED
COST OF IMPROVEMENTS.

6. The inclusion of section
6(a) in the agreement enu-
merating the conditions of the
grant of an easement which*
reserves to the United States

Page
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Rights-of-Way-Continued.
Electric Transmission Lines; Con-

ditions of a Grant; Departmental
Regulations of December 14, 1942
-Continued.

the right (a) to use the right-
of-way lands for public pur-
poses without liability to the
grantee and (b) to require the
grantee to pay any increased
cost of improvements made by
the United States because of
the grantee's use of the land,
is reasonably required in the.
public interest- and is justified
by the same considerations
which justify section 245.21 (i)
of the regulations ___- _

SECTION 245.21 (h) OF REGU-
LATIONS; UNIFORM A C-
COUNTING SYSTEM.

7. The provisions of sec-
tion 245.21(h) of the regula-
tions of December 14, 1942,
which permit the Secretary of
the Interior to prescribe a uni-
form accounting system for
grantees of rights-of-way are
a necessary means of insur-
ing uniform reports which is
within the discretionary au-
thority of the Secretary, but
because the purposes of the
Department are fulfilled by
the grantee's adoption- of a
system of -accounting pre-
scribed by the Federal Power
Commission it is desirable that
this section of the regulations
should be qualified by a pro-
viso that adoption of such sys-
tem shall be deemed compli-
ance with the requirement of
this section .---____

SECTION 245.21 (i) OF REGU-
LATIONS; USE FOR POWER
PURPOSES; CONDITIONAL
RIGHT OF REVOCATION.

8. The provisions of section
245.21 (i) of the regulations of

Page Rights-of-Way-Continued.

608

60

Electric Transmission Lines; Con-
ditions of a Grant; Departmental
Regulations of December 14, 1942
-Continued. -

December 14, 1942, which re-
quire the grantee of a right-
of-way to consent to the res-
ervation by the United States
of the right to use the right-
of-way land for power pur-
poses are not inconsistent with
the concept of an easement_

9. Even the reservation of
a conditional right to revoke
the grant of an easement may
be required when necessary
for the legitimate protection
of the United States ____

SECTION 245.2 1 (q) OF REGU-
LAT IO N S; COMPLIANCE
WITH STATE REGULATIoNs.

10. The provisions of sec-
tion 245.21(q) of the regula-
tions of December 14, 1942,
which require the -grantee of
a right-of-way over public
lands of the United States to
agree to comply with State
regulation of service and rates
is applicable only insofar as a
grantee is subject to such
State regulation and it is de-
sirable that this section of the
regulations should clearly ex-
press such intent _- __-_

* SECTIoN 245.21(r) OF REGU-
LATIONS; TEANSFEE 0 F
RIGHT-OF-WAY; FEDERAL
POWER COMMISSION.

11. The provisions of sec-
tion 245.21 (r) of the regula-
tions of December 14, 1942,
which permit the Secretary of
the Interior to require the
transfer of a right-of-way, to-
gether with the structures and
equipment of the grantee on
the right-of-way lands, to the
person who has previously ac-
quired other property of the
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Rights-of-Way-Continued.
Electric Transmission Lines; Con-

ditions of a Grant; Departmental
Regulations of December 14, 1942
-Continued.

grantee which is dependent
upon the use of the right-of-
way for its usefulness, are not
inconsistent with the concept
of an easement ____

12. The provisions of sec-
tion 245.21(r) which give the
Secretary of the Interior a
conditional right to require
transfer of a right-of-way oper-
ate concurrently with the au-
thority of the Federal Power
Commission to approve sales
of property in excess of
$50,000. __._----

INCORPORATION OF A, E-

STRICTIONS I N ONE INSTfU-
MENT.

13. The incorporation in
one instrument of all the re-
strictions upon- the use of a
right-of-way over public lands
of the United States required
by the various public activi-
ties administered by a number
of administrative a g e n c i e s
which may be affected by the
grant of a right-of-way, does
not increase the conditions to
which the grant is subject----
* CONTRACTS; CONFLICT WITH

STATUTE.

14. The terms of a contract
which are inconsistent with
the express provisions of a
statute cannot be permitted
to operate in derogation of
law _ - -__ - -- -
Railroad: Estate in Eight-of-Way,

Northern Pacific Railroad Com-
pany; Limitation of Use to Rail-
road Purposes; Extraction of
Underlying Minerals; Immate-
riality of Noninterference with
Railroad Uses.
15. The right-of-way grant-

ed to the Northern Pacific

INDEX
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6301

608

608.

I!ights-oI- W ay-Continued.
Railroad; Estate in Right-of-Way,

Northern Pacific Railroad Com-
pany; Limitation of Use to Rail-
road Purposes; Extraction of
Underlying Minerals; Immate-
riality of Noninterference with
Railroad Uses-Continued.

Railroad Company by section
2 of the act of July 2, 1864
(13 Stat. 365), is a limited fee
upon an implied condition of
reverter. Section 3 of that act
which conveyed an absolute
fee in the odd-numbered sec-
tions which it granted does not
apply to the segments of the
right-of-way over odd-num-
bered sections. The right-of-
way grant is for railroad pur-
poses only. It conveyed no
interest in the underlying
minerals since their extraction
is not essential for such pur-
poses. Nor is it material that
a proposed use for other than
railroad purposes will not in-
terfere with the continued op-
eration of the railroad _

Riparian Rights.

See Public Lands, subhead-
ing Accretion and Avulsion.

Rocky Mountain National Park.

See National Park Service,
subheading County Roads.

Royalties.

See Indians and Indian 
L a n d s, subheading Osage
Tribe; Inventions; Oil and
Gas Lands; Oil and Gas
Leases, Indian Lands.

Ruiles of Practice. -

See Practice and Rules of
Practice; Table, p. LXXIX.

Snn Carlos rrigation Project.
See Indians and Indian

Lands, subheading Irrigation
Project.
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INDEX

School Land Grants. Page

Minerals.

1. See Taylor Grazing Act.
and Lands, subheading State
Exchanges.

Scrip and Dealers in Public
Land Rights.
Abuse of Forest Lieu Selection

Rights as if Scrip.

1. Additional" selections…275,
305, 309-310

2. Private assignment by
double powers of attorney__273, 283,

284, 294-296

Scrip Treatment of Forest Lieu
Selection Rights Discounte-
nanced.

1. Under Forest Lieu Leg-
islation, Department a e k s
power to prevent assignments
but r e f u s e s to recognize
them ___ _ -_-283, 294-296

Secretary of: the In t e r i o r,
Authority.

See, also, Alaska, subhead-
ing Fish Trap Sites; Forest
Lieu Selections; Forest Lieu
Selection Statutes; Indians
and Indian: Lands; Indian
Tribes; Inventions; Mineral
Leasing Act; National Parks
a n d Monuments; National
Park Service; Oil and Gas
Lands; Oil and Gas Leases,
Indian Lands; Oregon and
California Railroad G r a n t
Lands; Railroad: Land
Grants; Reclamation; Rights-
of-Way; Soil and Moisture
Conservation Activities; Stra-
tegic Minerals and Metals;
Taylor Grazing Act and Lands.

Delegation of Administrative Power;
Heads of Bureaus.

1. The Secretary, as the
head of the Department of the
Interior, h a s the general
power of delegating those

Secretary of the I n t e r i o r, Page
Authority-Continued.
Delegation of Administrative Power;

Heads of Bureaus-Continued.

functions that fall within the
province of the v a r i o u s
bureaus of the Department
to the respective heads of such
bureaus, even though the dis-
charge of such functions in-
volves the exercisd of judg-
in e n t or discretion. This
power is derived not only from
section 161 of the Revised
Statutes but also from the
multifarious character of the
duties of the Secretary, and
the relationship between the
Secretary and the heads of the
bureaus. The vesting of a
power in the "Secretary"
rather than the "Department"
of the Interior is usually not
significant since these terms
are as a rule used interchange-
ably in legislation and legis-
lative debate _-- __-__

Delegation of Administrative Power;
Commissioner of Indian Affairs.

INDAN LANDS; SALE OF AL-
LOTTED LANDS; INHERITED
INTEREsTs N ALLOTTED
LANDS.

2. The Secretary of the
Interior may, subject to exist-
ing rules and regulations and
the decisions and practices of
the Department, delegate to
the Commissioner of Indian
Affairs his powers in con-
nection with the alienation of
Indian lands. Undue weight
should not be given to varia-
tions of phraseology in the
relevant statutes since the ad-
ministration of Indian prop-
erty should be considered as
a single activity dominated by
common conceptions of policy
in particular phases of its
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Secretary of the I n t e r i o r,
Authority-Continued.
Delegation of Administrative Power;

Commissioner of Indian Affairs
-Continued.

history. The debates concern-
ing the relevant legislation and
the size of the subsequent ap-
propriations to carry it out re-
veal a full awareness on the
part of Congress that the real
decisions as to. the alienation
of Indian property were made
in the Indian Office, and that
they were departmental rather
than personal. Although some

-of the early statutes require
t h e Secretary's "approval,"
such a provision should be re-
garded only as equivalent to
the requirement that the ac-
tion to be taken should be left
to the Secretary's discretion,-
a form of provision which does
not in itself prevent delegation
by the head of a department.
Although the act of March 1,
1907 (34 Stat. 1015, 1018, 25
U. S. C. 405), and section 1 of
the act of May 29, 1908 (35
Stat. 444, 25 U. S. 0. 404), en-
trust the management of the
proceeds derived from any dis-
position to the Commissioner
of Indian Affairs, it would be
misleading to imply a pre-
sumption against delegation of
a function entrusted to the
Secretary merely because an-
other has been entrusted to
the Commissioner, especially
since the separate allocation
of each of the functions does
not prevent the Secretary
from exercising both, and its
only practical effect is to en-
able the Commissioner to act
without awaiting instructions
from the Secretary. It is sig-
nificant that section 1 of the
final act of June 25, 1910 (36

INDEX

Pa Secretary of the I n t e r i o r, Page
Authority-Continued.
Delegation of Administrative Power;

Commissioner of Indian Affairs 
-Continued.

Stat. 855, 25 U. S. C. 372),
contains the provision: "All
sales of lands allotted to In-
dians authorized by any other
Act shall be made under such
rules and regulations and
upon such terms as the Sec-
retary of the Interior may
prescribe,"-a form of provi-
sion which clearly supports a
power of delegation. While
the alienation of restricted
land is a matter of more than
routine importance, and the
Indian is a ward of the United
States, these considerations go
only to the policy of delega-
tion. If regarded as decisive
in determining the -legal power
to delegate, they would pre-
vent any delegation in the
field of Indian affairs_

INDIAN LANDS; DETERMINA-
TION OF HiEIRSHIP AND AP-
PROVAL OF WILS.:

3. Under sections 1 and 2
of the act of June 25, 1910
(36 Stat. 855, 856, 25 U. S. C.
372, 373), and the act of De-
cember 24, 1942 (56 Stat.
1080), the Secretary of the
Interior may, subject to ap-
peal to himself, delegate to the
Commissioner of Indian Af-
fairs power to determine heirs
and approve wills, under ap-
plicable regulations, which
prescribe the, governing factors
and the procedure in minute
detail. While this function of
the Secretary is quasi-judicial,
it has little or no discretion-
ary aspect. The original re-
quirement of section 2 of the
act of June 25, 1910, that wills
must be approved by the Com-
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Secretary of the n t e r i or,
Authority-Continued.
Delegation of Administrative Power;

Commissioner of Indian Affairs
-Continued.

missioner of Indian Affairs, as
well as by the Secretary of the
Interior, was repealed by the
act of February 14, 1913 (37
Stat. 678, 25 U. S. C. 373), and
the repeal must be regarded as
deliberate. Moreover, the mo-
tive originally may have been
not so much to secure the
personal approval of both the
Commissioner- and the Secre-
tary, but to save the time of
the latter by permitting the
former to disapprove the will,
so that no further action by
the Secretary would be neces-
sary - _ _

INDIAN LANDS; ADvANCE
-AuToRIZATIoNs FOR SALE
OF RESTRiCTED L A N D S

* PLEDGED AS SECURITY FOE
LOANS.

4. The Secretary of the In-
terior may delegate to the
Commissioner of Indian Af-
fairs authority to approve ad-
vance authorizations for the
sale of restricted l a n d s
pledged to tribes as security
for loans made to Indian
chartered corporations. While
it is true that the execution
of the form, which cannot be
revoked by the Indian debtor,
creates in effect an encum-
brance on restricted land, it is
in favor of the United States
against whom the restrictions
do not run and in any event
the ultimate approval of the
conveyance would constitute
necessarily an approval of a
prior encumbrance. The dele-

-gation could, therefore, be
made even if the approval- of

692959-48-60

Page

500

Secretary of the I n t e r i o r, Page
Authority-Continued.
Delegation of Administrative Power;

Commissioner of Indian Affairs
-Continued.

the conveyance w e r e not
delegable __----_-- _- _

INDIAN LANDS; APPROvAL OF
"RECEIPT A N D RELEASE
AGREEAENTS"; FE Civ-
MIzED TRIBES.

5. The Secretary of the
Interior may delegate to the
Commissioner of Indian Af-
fairs authority to approve
"Receipt and Release Agree-
ments" settling claims of dam-
age to allotted lands of the
Five Civilized Tribes. What-
ever the precise nature of
these agreements, they are
contracts affecting restricted
land which are subject to ap-
proval by the Secretary under
the terms of the statutes gov-
erning the lands of the Five
Civilized Tribes. Since the
Secretary may delegate au-
thority to remove restrictions,
he may obviously also delegate
the authority to. approve an
agreement which may not
amount to a transfer of an in-
terest in the restricted lands.
No substantial risk of litiga-
tion would moreover be in-
volved in such delegation-_

INDIANS; AuTHORIZATION FOR
EXPENDITURE or TRIBAL
INDUSTRIAL ASSISTANCE
FUNDS.

6. The Secretary of the In-
terior may delegate to the
Commissioner of Indian Af-
fairs authorization for the ex-
penditure of tribal industrial
assistance funds for tribal en-
terprises. S u c h delegation
has in fact already- been made
under the terms of the amend-
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Secretary of the I n t e r i o r,
Authority-Continued.
Delegation of Administrative Power;

Commissioner of Indian Affairs
-Continued.

ments to Part 29 of the Credit
Regulations approved on July
2, 1943. The delegation may
be made because the appli-
cable legislation does not re-
quire approval by the Secre-
tary; it required only that the
regulations shall be Secre-
tarially prescribed:_____--___

INDIANS; AUTHORITY TO
MAKE CONTRACTS P U R-
SUANT TO JOHNSON-
O'MIALLEY ACT.

7. The Secretary of the In-
terior may delegate to the
Commissioner of Indian Af-
fairs authority to make con-
tracts pursuant to the John-
son-O'Malley Act of April 16,
1934, as amended (25 U. S. C.
452-455). The fact that the
making of: the contract in-
volved discretionary elements
does not prevent delegation,
especially since the Secretary
of the Interior is given wide
rule-making authority under
the statute _ _-__- __-_

INDIAN AFFAImS; TRAVEL:

ORDERS.

8. The Secretary of the In-
terior may delegate to the
Commissioner of Indian Af-
fairs the approval of authori-
zations for travel which under
the existing orders of the Sec-
retary require his approval.
The reason for this conclusion
is the same as that stated in
Solicitor's memorandum M.
33180 of June 14, 1943, which
held that such a delegation
could be made because the
Standardized Government
Travel Regulations permitted

INDEX
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501

Secretary of the I n t e r i o r, Page
Authority-Continued;
Delegation of Administrative Power;

Commissioner of Indian Affairs
-Continued,

delegation, and such delega-
tion could be made by the
Secretary to the head of a
bureau in conformity with the
legislation governing the re-
lationship of the Secretary to
the bureau _------_

OSAGE ALLOTTIEs; APPROVAL
or APPLICATIONS; ACT OF

APRIL 18, 1912.

9. The Secretary may dele-
gate to the Commissioner of
Indian Affairs the function of
approving applications under
the provisions of section 5 of
the act of April 18, 1912 (37
Stat. 87) _- -

Settlement.

1. By virtue of the Taylor
Grazing Act of 1934, rights of
settlement may no longer be
initiated _- - - - - - - -

2. The settlement and im-
provement of lands in the pub-
lic domain expressly with-
drawn from settlement and
entry create no rights in the
occupant but constitute an
unlawful use, rendering the
occupant liable for damages in
trespass __-_____--- _

Sisseton Reservation, o u t h
Dakota.

See Indians and Indian
Lands, subheading Criminal
Jurisdiction of State, State
Game Laws.

Sodium.

S e e Appeals, subheading
Evidence; Mineral Leasing
Act.
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Soil and Moisture Conservation
Activities.
Authority of the Secretary; Federal

Lands; Reclamation Projects.
1. Te Secretary of the In-

terior has power, pursuant to
section 6 of Reorganization
Plan No. IV (54 Stat. 1234)
and the act of April 27, 1935,
as amended (49 Stat. 163, 16
U. S. C. 590a-590q), to per-
form soil and moisture con-
servation measures on fed-
erally owned or controlled
lands under the jurisdiction
of this Department and on any
other lands, with the consent
of the owners, where the
primary purpose is the pro-
tection and benefit of federally
owned or controlled lands un-
der the jurisdiction of this
Department. The fact that re-
sultant benefits flow to pri-
vately owned lands is immate-
rial. The Secretary of the
Interior is authorized to con-
duct preventive measures, in-
eluding,, but- not limited to,
engineering operations, meth-
ods of cultivation, the grow-
ing of vegetation and changes
in the use of land. He may
also perform measures de-
signed to secure the preserva-
tion and improvement of soil
fertility, the promotion of the
economic use and conservation
of land, the diminution of ex-
ploitation and wasteful and
unscientific use of national
soil resources, the prevention
of floods and siltation of res-
ervoirs and the improvement
of irrigation and land drain-
age

Soldiers' and Sailors' Civil Re-
lief Act of 1940.
Military Service; Applicant for

Homestead Entry; Appeal.
1. Applicant for homestead

entry entered military service

Page

449

Soldiers' and Sailors' Civil Re-
lief Act of 1940-Continued.
Military Service; Applicant for

Homestead Entry; Appeal-Con.

while an appeal was pending
before the Department from
the decision of the Commis-
sioner of the General Land
Office rejecting his application:
Held, (1) where an appeal is
filed and perfected by an ap-
plicant for homestead entry
prior to his entrance into the
military service, action on the
appeal in the regular course
is not stayed by notice of mili-
tary 'service; (2) in order for
administrative action to be
suspended in a public land
proceeding involving a person
in the military service it must
appear that if action .is taken
in the regular course the initi-
ated or acquired rights of such
a person may, by reason of the
fact that he is in the military
service, be prejudiced there-
by; (3) where an applicant for
homestead entry in the mili-
tary service is entitled by de-
partmental regulations to a
rehearing but, before filing
and perfecting a motion for
rehearing, he requests that
final action on the entry be
suspended during the period
of his military service, action
on the rehearing will be sus-
pended during the period of
military service, unless the ap-
plicant subsequently elects to
proceed with the case during
his service period _-_-_-__

State Courts.

See . Indians and Indian
Lands, subheading Five Civ-
ilized Tribes, Condemnation;
Indians and Indian Lands,
subheading P a r t i t i o n, Re-
stricted Land; Indians and In-
dian Lands, subheading Sisse-
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State Courts-Continued.
ton Reservation, Criminal Jur-
isdiction of State.

State Exchanges.
See Taylor Grazing Act and

Lands.

State Game Laws.
See Indians a n d Indian

L a n d s, subheading Sisseton
Reservation, Criminal Juris-
diction of State; Indians and
Indian L a n d s, subheading
Wind R i v e r Reservation,
Hunting and Fishing, Ceded
Land.

State Laws.
See Drainage, subheadings

Arkansas, Minnesota; Rights-
of-Way, subheading Electric
Transmission Lines, Compli-
ance With State Regulations;
Trespass, subheading Measure
of Damages and Erie Doctrine.

State Taxes.
See Contracts; Indians; Oil

- and Gas Leases, Indian Lands.

Statutes of the States and Ter-
ritories.

See Table of Statutes cited,
p. LXVII.

Statutes of the United States.
See Table of Statutes cited,

p. LI.

Statutory Construction.
See, also, Hatch Political

Activity Act; Mineral Leasing
Act; Ramspeck Act; Taylor
Grazing Act and Lands; Tres-
pass, subheading Measure of
Damages and Erie Doctrine
re Rules of Decision Act.

Ambiguous Statutory Language;
Retrospective Application of Con.
struction.
1. The Department's con-

struction of ambiguous statu-

INDEX

Page Statutory Construction-Con. Page
Ambiguous Statutory Language;

Retrospective Application of Con-
struction-Continued.

tory language which, on its
face, is reasonably susceptible
of a contrary interpretation
will not be given retrospective
application where such appli-
cation would cause hardship
and inequity _______-_-___ 767

Caraway Act of January 17, 1920
(41 Stat. 392, 43 U. S. C. 1041-
1048).

2. See Drainage, subhead-
ing Arkansas.

Color of Title Act of December 22,
1928 (45 Stat. 1069, 43 U. S. C.
1068, 1068a).

3. See Color of Title.

Congressional Grants: Act of August
7, 1846 (9 Stat. 66).

4. See Public Lands, sub-
heading Accretion and Avul-
sion.

Indian Children, Legitimate and
Illegitimate; Inheritance Rights:
Act of February 28, 1891 (26 Stat.
794, 795, 25 U. S. C. 71), Sec. 5.

5. See Indians.

Legislation re Selections in Lieu of
Lands in Forest Reserves:

6. Act of June 4, 1897. (30
Stat. 36), permitting the selec-
tion … 283, 284, 294,

298,805-307, 310
7. Act of June 6, 1900 (31

Stat. 614), restricting: the
character of the lands to be
selected __---_-227-229, 233-235,

238-239, 298-301

8. Act of March 3, 1905
(33 Stat. 1264), "An Act Pro-
hibiting the selection of timber
lands in lieu of lands in forest -

reserves," repealing the previ-
ous acts _-__-227, 229, 232, 233, 241,

242,288, 301-303,306,310
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Statutory Construction-Con. Page
Nationality Act of October 14, 1940

(54 Stat. 1137, 8 U. S. C. 501
et seq.).

9. See Puerto Rico, sub-
heading Citizenship of Puerto
Ricans.

Oil and Gas Leases, Cancellation:
Act of February 25, 1920, as
Amended August 21, 1935 (49
Stat. 674, 678, 30 U. S., C; 226),
Sec. 17.

10. See Oil and Gas Lands.

Oil and Gas Leases, Extension: Act
of July 29, 1942 (56 Stat. 726, 30
U. S. C. 226b), as Amended De-
cember 22, 1943 (57 Stat. 608, 30
U. S. C. 226b), and September 27,
1944 (58 Stat. 755).

11. See Oil and Gas Lands.

Oil and Gas Leases on Conveyed
Park Lands: Act of June 6, 1942
(56 Stat. 326).

12. See United States, sub-
heading Grant By (Waterloo
Recreational Demonstration
Area, Michigan).

Oklahoma Indian Welfare Act of
June 26, 1936 (49 Stat. 1967, 25
U. S. C. 501).

13. See Indians and Indian
-Lands, subheading Five Civ-
ilized Tribes,. Condemnation,
Restricted Lands.

Puyallup Tribal Funds; Disposition
of Individualized Funds Credited
to Estates of Deceased Enrollees:
Act of December 5, 1942 (506 Stat.
1040).

14. See Indian Tribes, sub-
heading Puyallup Tribe.

Railroad Land Grants: Transporta-
tion Act of September 18, 19490
(54 Stat. 954, 49 U. S. C. 65),
Section 321(b), Acts of June 22,
1874 (18 Stat. 194, 43 U. S. C.
888); April 28, 1904 (33 Stat.
556).

15. See Railroad L a n d
Grants. . I

I Statutory Construction-Con.
Relief Statute: Act of December 24,

1942 (56 Stat. 1080).

16. See Oil and Gas Lands,
subheading Discovery of New
Oil Field.

Retrospective Effect of Statute: Act
of December 24, 1942 (56 Stat.
1080).

17. See Oil and Gas Lands,
subheading Discovery of New
Oil Field.

Retrospective Operation of Statute.

18. In the absence of an
unequivocal expression of the
legislative intent that a stat-
ute shall operate retrospec-
tively its operation is prospec-
tive only _____

Right-of-Way Across National Park
Lands: Acts of January 21, 1895
(28 Stit. 635, 43 U. S. C. 956);
February 26, 1919 (49 Stat. 1175,
16 U. S. C. 221). Sec. 5.

19. See Rights-of-Way, sub-
heading A e r i a Tramway,
Grand Canyon National Park.

Rights-of-Way, Ditches and Canals;
Pipe Lines, Water for Domestic
Use: Act of August 30, 1890 (26
Stat. 391, 43 U. S. C. 945).

20. See Rights-of-Way.

Rights-of-Way Over Allotted Indian
Lands: Act of March 11, 1904 (33
Stat. 65), as Amended March 2.
1917 (39 Stat. 973, 25 U. S. C.
321).

21. See Indians and Indian
Lands,, subheading Rights-of-
Way, Telephone and Telegraph
Lines, Pipe-Line Companies.

Soil Conservation and Domestic Al-
lotment Act of April 27,1935 (49
Stat. 163, 16 U. S. C. 590a et seq.).

22. See Indians and Indian
Lands, subheading Allotted
Lands.
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Statutory Construction-Con.
State Taxes Imposed on Royalty

from Oil and Gas Leases;
Liability of Indian Tribes: Act
of February 28, 1891 (26 Stat.
795), Sec. 3, as Amended May 29,
1924 (43 Stat. 244, 25 U. S. C.
398).

23. See Oil and Gas Leases,
Indian Lands.

Strategic War Materials Act of June
7, 1939 (53 Stat. 811, 50 U. S. C.
98 et seq.).

24. See Strategic Minerals
a n d M e ta l s, Subheading
Recommendations to Congress
by Secretary of the Interior.
Surplus Property Act of October 3,

1944 (58 Stat. 765).

25. See Strategic Minerals
and Metals, subheading
Recommendations to Congress
by Secretary of the Interior.
Transportation Act of September 18,

1940 (54 Stat. 954, 49 U. S. C.
65), Section 321(b).

26. See Railroad Lan d
Grants.

Unlawful nclosures Act of Febru.
ary 25, 1885 (23 Stat. 321, 43
U. S. C. 1062).

27. See Color of. Title.

Volstead Act of May 20, 1908 (35
Stat. 169).

28. S e e Drainage, s u b-
heading Minnesota.

Stock-Raising Homestead.
See Homestead, subheading

Stock Raising.

Strategic Minerals and Metals.
See, also, Bureau of Mines,

subheading Exploration Agree-
ments; Contracts, subheading
Drilling in Alaska.

Recommendations to- Congress by
Secretary of the Interior.

1. The Surplus Property
Act of 1944 (58 Stat. 765),
requires the Secretary of the

Pag Strategic Minerals and Metals
-Continued.

Page

Recommendations to Congress by
Secretary of the Interior-Con.

Interior to participate jointly
with the Secretary of War and
the Secretary of the Navy in
making recommendations to
Congress, through the agency
of the Army and Navy Muni-
tions Board, respecting t h e
maximum and minimum
amounts of each strategic
mineral or metal which should
be held in the stock pile au-
thorized by the Strategic War
Materials Act (act of June 7,
1939, 53 Stat. 811, 50 U. S. C.
98 et seq.) ____ _- __- ___-787

Submerged Lands.

See Public Lands, subhead-
ing Accretion and Avulsion.

Survey.

See Public Lands, subhead-
ing Accretion and Avulsion;X
Railroad. Land Grants.

Swift v. Tyson, 16 Pet. 1
(1842) Overruled. '

See Trespass, subheading'
Measure of Damages and Erie
Doctrine.

raxes, Federal and State.
See Contracts, subheading

State Sales and Use Taxes;
Indians, subheading S tat e
Sales Taxes, Purchases On
and Off Reservations; Oil and
Gas Leases, Indian Lands,
subheading State Taxes Im-
posed on Royalty, Liability of
Indian Tribes; Virgin Islands,
subheading Government Lia-,
bility for Taxes on Income
from Properties.

1aylor Grazing Act and Lands.
See, also, Color of Title;

Forest Lieu Selections; Forest
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Taylor Grazing Act and Lands
-Continued.
Lieu Selection Statutes; Graz-
ing and Grazing Lands; In-
dians and Indian Lands; Rail-
road Land Grants, subheading
Transportation Act of 1940,
Central Pacific Railway; Set-
tlement.

Applicability of Section 7.

1. See Drainage,; subhead-
ings Arkansas, Minnesota.

Page

Secretary's Authority and Duty re
Classideation of Lands.

2. See ' Forest Lieu Selec-
tions ______ __ _277-279, 296-298

Settlement. I I

3. By virtue of the Taylor
Grazing Act of 1934, rights of
settlement may no longer be
initiated

State Exchanges; School Land
Grants; Railroad Right-of-Way;
Mineral Reservations.

4. In connection with an
application for exchange under
section 8 of the act of June 28,
1934 (48 Stat. 1269), the State
of Wyoming tendered a quit-
claim deed to a portion of
school Sec. 36, subject to' the
right-of-way of the Union
Pacific Railroad Company over
the land and to a reservation
to itself, its successors. and

- assigns,' of all minerals and
mineral rights in the premises
described in the deed with the
right to prospect for, mine and
remove the same. The State
acquired the land either under
its grant 'in the enabling act
of July.10, 1890 (26 Stat. 222),
if not known to be mineral at
the date of said act, or under
the act of January 25, 1927
(44 Stat. 1026), if known to be
mineral at the first-mentioned
date. 'The right-of-way was
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Taylor Grazing Act and Lands
-Continued.
State Exchanges; School Land

Grants; Railroad Right-of-Way;
Mineral Reservations-Continued.

granted in 1869 under the land
grant to the Northern Pacific
Railroad Company of July 1,
1862 (12 Stat. 489). The
State in its application dis-
claimed any interest in any
minerals that might be in the
r i g h t-ofe-way. Nevertheless,
the Commissioner o f t h e
General Land Office as a con-
dition to the acceptance of the
deed required the State to file
a quitclaim d e e d to the
minerals within the right-of-
way.

Ield, (1) that the State
took title under its grant sub-
ject to the right-of-way; (2)
that the estate of the railroad
was a limited fee on the im-
plied condition of reverter in

. the event the company ceases
' to use or retain the land, for

the purposes for which it was
granted; (3) that if the State
acquired the land under the
act of July 10, 1890, its deed
of the land conveyed no right,
title or interest in- the right-
of-way, but, if on the other
hand the State acquired the
land under the act of January
25, 1927, certain provisions of
subsection (c) thereof a s
amended by the act of May 2,
1932 (47 Stat. 140), might
mean that -the grant would
take effect upon the railroad
right-of-way extinguished by
forfeiture or abandonment
were it not for the provisions-
of the act of March 8, 1922 (42
Stat. 414); (4) that so far as
the question as to whom the
land is to go upon extinguish-
ment of the right-of-way is

X67
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Taylor Grazing Act and Lands
-Continued.
State Exchanges; School Land

Grants; Railroad Right-of-Way;
Mineral Reservations-Continued.

concerned, the act of 1927 is
general, whereas the act of
1922 is special relating only to
the extinguishment of rights-
of-way; that the act of 1927
does not purport to repeal the
act of 1922 and there is no
inconsistency between the two
acts and, therefore, the act of.
1927 will not be construed as
repealing the act of 1922; (5)
that as the act of 1922 pro-
vides for the vesting of title
in the land in the right-of-way
to the person, etc. who holds
the title to the land crossed by
the right-of-way at the time of
its extinguishment with reser-
vation of mineral to the
United States, the State would
acquire no interest in the right-
of-way under the act of 1927;
that what interest it would
acquire would be only under
the act of 1922; but since the
State by its deed to the United
States divests itself of the land
crossed by the right-of-way,
the State could not acquire
any interest therein under the
act of 1922; (6) that the
State has no present interest
in the right-of-way and after
the proffered deed is accepted
it will nt be able to acquire
any interest therein under the
act of 1922 in the future; (7)
that as the deed conveys the
land subject to the right-of-
way and as the disposition of
the land and minerals therein
upon extinguishment of the
right-of-way is governed by
the act of March 8, 1922, it is
not so ambiguous in form as
to cast any cloud on the title

INDEX

Pal Taylor Grazing Act and Lands Page
-Continued.
State Exchanges; School Land

Grants; Railroad Right-of-Way;
Mineral Reservations-Continued.

of the United States as to any
minerals in the right-of-way,

E and a deed quitclaiming such
minerals will not be required

* Unrestricted Use of Federal Range
Terminated. -

5. See Color of Title.

Tennessee, State of.

See Public Lands, subhead-
- ing Accretion and Avulsion.

Territories.

128

See Name of Territory Con-
cerned.

Timber.

See Damage Claims; Oregon
and California Railroad Grant
Lands, subheading Sale With-
out Competitive B i d d i n g;
President's Authority, s u b-
h e a d i n g Olympic National
Park, Utilization of Timber
for War Purposes.

Timber Lands.

When Unsuitable for Homestead
Entry.

:1. See Forest Lieu Selec-
tions.

imber Exploitation and
Frauds.
Abuse of Forest Lieu Selections by

Speculators.

1. Curbs sought by amend-
ment of June 6, 1900, and re-
peal of March 3, 1905___227, 232-233,

L274,299-302

Title.

See, also, Drainage, subhead-
i n g S Arkansas, Minnesota;
Forest -Lieu Selections; In-
dians and Indian Lands, sub-



INDEX

Title-Continued.
heading Navajo Tribe, Title to
Tribal Lands; National Park
Service, subheadings County
Roads, Natchez Trace Park-
way; Public Lands, subhead-
ing Accretion and Avulsion;
Railroad Land Grants; Res
Judicata; Taylor Grazing Act
and Lands, subheading State
Exchanges; United States,
subheading Grant By; Virgin
Islands.

Innocent Purchasers; Notice of De-
fects in Title.

1. Purchasers of land are
charged with notice of all de-
fects in title indicated by the
recitals in the deeds' in the
chain of title ------

rage
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Transmission Lines.

See Indians and Indian
Lands, subheading Rights-of-
Way; Rights-of-Way, sub-
heading Electric Transmission
Lines.

Trap Sites.

See-Alaska, subheading Fish
Trap Sites.

Travel Orders.

See Secretary of the In-
terior, Authority, subheading
Delegation.

Treaties and Agreements.

See p. LXIX.

Trespass.

See, also, National Parks
and Monuments, subheading
Domestic Animals Trespass-
ing; Rights-of-Way, subhead-
I lng Ditches, Canals or Reser-
voirs.

Damages, by What Rules Controlled.

1. Damages f o r unlawful
uses of Government lands are

rrespass-Continued.
controlled by the law of tres-
pass and its rules for the
measure of damages, not by
provisions of statutes or of
regulations fixing charges for
corresponding lawful uses -

Damages; Unlawful Use and Occu-
pancy of Withdrawn Lands.

2. The settlement and im-
provement of lands in the pub-
lic domain expressly with-
drawn from settlement and
entry create no rights in the
occupant but constitute an un-
lawful use, rendering the occu-
pant liable for damages in tres-
pass: Held, one who occupies
lands within a stock-driveway
withdrawal and c o n s t r u c t s
thereon dwellings, barns, pens,
corrals, shops, filling stations
and buildings for other com-
mercial enterprises is not a set-
tler, possessed of the settle-
ment rights recognized by the
courts, but a trespasser who
must respond in damages for
his unlawful use of another's
land
Damages Measured by the Worth of

the Tortious Use.

3. When a trespasser not
only injures an owner by de-
priving him of his chosen use
of his property or of his privi-
lege of withholding it from use
but also tortiously uses that
property for his own purposes
and gain, the damages for
which he is responsible are de-
terminable not by reference to
the value of what the owner
might have done with his
property but by reference to
the value of what the tort-
feasor actually did with it:
Held, that one who without au-
thority uses lands in a stock
driveway for his own purposes,
building thereon structures for

869
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Trespass-Continued.
Damages Measured by -the Worth of

the Tortious Use-Continued.

diverse uses and conducting.
thereon diverse -commercial en-
terprises is liable not for the
worth of some different use,
such as grazing, which the
Government might have made
of the lands but for the worth
of the use which he makes of
the land, namely, the reason-
able rental value of that use,
its extent and duration both
being considered 

Measure of damages and doctrine of
Erie Railroad Co. v. Tompkins 're
law. governing in the absence of
Federal legislation.

GENERAL LAND OFFICE PAC-
TIC E; INSTRUCTIONS TO
TRESPASS AGENTS; MASON
v. UNITED STATES; STATE
STATUTORY LAW; SWIFT V.
TYSON; RULES OF DECISION

A c T; FERDPAL COMMON
LAW; EFFECT' OF ERIE Doc-
TRINE ON INSTRUCTIONS.

4. In the absence of Federal
legislation fixing the measure
of damages for trespass and
conversion affecting United.
States property, the General
Land. Office instructs its tres-
pass agents' that under Mason
v. United States, 260 U. S. 545,
(1923), State law, meaning
statutory law, relating to tres-
pass damages is binding on
Federal' courts. It also in-
structs them that in the ab-
sence of state tatutes the
rules of Federal common law
govern, namely, the interpreta-
tions of the common law made

,by the Federal courts, thus
implicitly recognizing the doc-
trine of Swift v. Tyson, 16 Pet.
1 (1842). Question therefore
arises whether the decision in
Erie Railtroad Co. v. Tompkins,

INDEX

Pag(
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Trespass-Continued.
Measure of damages and doctrine of

Erie Railroad Co. v. Tompkins re
law governing in the absence of
Federal legislation-Continued.

304 U. S. 64 (1938), requires
these instructions to be.
changed so as to state that in
the absence of Federal legisla-
tion only State law governs,
vritten or unwritten -- -

DOCTRINE OF SwIFT v. TysoN
STATED AND OVERRULED BY
E R I E RAILROAD Co. v.
TOfPKiINS; RULEs OF DE-
CISION ACT REINTERPRETED.

5.. The Erie case describes
the doctrine of Swift v. Tson
as holding that under the Rules
of Decision Act, 28 U., S. C.
725, Federal o u r t S exer-
cising. jurisdiction on t h e
ground of diversity of citizen-
ship in trials at common law
need not, in matters of general
jurisprudence, apply the un-
written law of the State as de-
clared by its highest court but
are free to exercise an inde-
pendent judgment as to what
the common law of the State
is. The opinion then declares
that this holding misconstrued
the Rules of Decision Act and
that except in matters gov-
erned by the Federal Constitu-
tion or by acts of Congress the
rules of decision are those of
State law, written o unwrit-
ten, and that there is no F ed-
eral general common law 

SCOPE OF ERIE DOCTRINE UN-

CERTAIN; NOT YET APPLIED

IN SUBJECT-MATTER JURIS-
DICTION; TREND TOARD
EXTENSION OF THE FEDERAL
F I EL D IN ABSENCE OF
FEDERAL LEGISLATION.

6. Limitation of the 'Erie
doctrine to diversity cases is

,'Page
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Trespass-Continued. I

Measure of damages and doctrine of
Erie Railroad Co. v. Tompkins re
law governing in the absence of
Federal legislation-Continued.

suggested by the peculiar rela-
tion to all its factors to the
diversity jurisdiction; by its
nonextension thus far to cases
in the subject-matter juris-
diction; by observations in
subsequent opinions; and by
decisions in which questions
affecting the United States as
a party have been decided as
Federal although they have
not been expressly answered
by Federal Constitution, trea-
ties or statutes ------------

TILE ERIE DOCTRINE AND
FEDERAL COMMON LAW.

7. The Erie declaration by
AMr. Justice Brandeis "There is
no federal general common
law" has been termed too
broad. Since its pronounce-
ment both qualified writers:
and Federal judges, among
them Mr. Justice Brandeis
himself, have recognized a
Federal common law, a body
of decisional law developed by
the federal courts, untram-
meled by State court decisions.
Mr. Justice Jackson, concur-
ring in D'Oench, Duhme d Co.,
v. Federal Deposit Insurance
Corp., 315 U. S. 447, interprets
the Erie declaration and finds
that Federal common law does
exist

DEPARTMENT O JUSTICE AND
TRESPASS; ITS ARGUMENT
THAT MEASURE OF DAMAGES
IS A MATTER OF FEDERAL
LAW DESPITE ABSENCE OF
FEDERAL LEGISLATION;
REASONS.

8. In its petition for cer-
tiorari in Standard Oil Co. of

rage
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Measure of damages and doctrine of
Erie Railroad Co. v. Tompkins re
law governing in the absence of
Federal legislation-Continued.

California v: United States,
309 U. S. 654 (1940), the De-
partment of Justice, relying
on Board of Commissioners v.
United States, 308 U. S. 343,
350, argued that Federal law
controls when the right to be
enforced springs from the hold-
ing of property by the Govern-
ment in a sovereign capacity
under the Constitution and
that the measure of damages
in a conversion of United
States oil is not to be deter-
mined by State law under
Mason v. United States ancl
Erie v. Tompkins but is pri-
marily a matter of Federal law
as to which a Federal court
may formulate a judicial rule
in the absence of express Fed-
eral legislation ___-____-__

9. The Supreme Court not
having stated its grounds for
denial of certiorari in this case,
the Government's argument is
not foreclosed. Further, it ap-
pears reinforced by subsequent
decisions expanding the defi-
nition of Federal questions.
For the Congress has occupied-
the field of public lands under
the Constitution and, in stat-
utes of various types, has rec-
ognized a duty to protect the
public property in its care and
to enforce the public's rights
against trespass, whether civil
or criminal. The whole ques-
tion of trespass and enforce-
ment of Federal rights against
it may therefore be considered
primarily a matter deriving
from Federal sources, both pol-
icy and law, even in the ab-
sence of an express statute,
and as such a Federal ques-
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Trespass-Continued.
Measure of damages and doctrine of

Erie Railroad Co. v. Tompkins re
law governing in the absence of
Federal legislation-Continued.

tion would be subject to Fed-
eral decisional law rather than
to the rules of the State,
whether written or. unwritten

REQUIREMENTS IF MEASURE
OF TRESPASS DAMAGES
PROVE TO BE A- FEDERAL
QUESTION.

10. Decision that measure
of damages for trespass on
Federal property is a Federal
question would make both the
Mason and the Erie case in-
applicable to trespass cases and
would require the instructions
to state that in the absence of
express F e d e r a 1 legislation
only Federal decisional rules
of damage control

THE SEVERAL CONSIDERATIONS
ADVANCED ARE PERSUASIVE
OF ERIE'S INAPPLICABILITY
HERE BUT DO NOT PRESENT
ANY COMPELLING L E GAL
REASON FOR REVISION OF
INSTRUCTIONS TO TRESPASS
AGENTS.

11. The foregoing considera-
tions are persuasive both that
the Erie decision is inapplica-,
ble here and that trespass on
Federal property is a Federal
question controlled by Federal
decisional law under the eicep-
tion to the Rules of Decision
Act. At present however there
is no compelling legal reason
for revision of the instructions
to accord with these assump-
tions…

INDEX

Pag

69'

696

696

Trust Funds.

- S e e Indians and Indian
Lands, subheading 0 s a g e
Tribe, Headrights.

United States.

See, also, Indians and In-
dian Lands; Mineral Leasing
Act; Taylor Grazing Act and'
Lands; Virgin Islands.

Grant by; Title to Mineral Rights;
Oil and Gas Leases on Conveyed
Park Lands; Act of June 6,.
1942; Effect of Condition Subse-
quent.

1. Title to the minerals un-
derlying lands within the
Waterloo Recreational Demon-
stration Area was conveyed to
the State of Michigan by the
United States subject to the
conditions and provisions con-
tained in the act of June 6,
1942 (56 Stat. 326), and in the
deed. The United States holds
a possible power of termina-
tion, which upon breach of the
conditions contained in the
deed becomes a vested power
of termination. The Depart-
ment should exercise diligence
by notifying the Secretary of
any real or substantial viola-
tion of the conditions by the
State of Michigan in order to
protect the interests of the
United States -------

Lands Acquired in Trust for In-
dians; Effect of Zoning Ordi-
nances.

2. Zoning is a proper exer-
cise of the police power of a
municipality, county or State.
The- courts have uniformly
held that the United States
may perform its functions
without conforming to State,
county or municipal police
regulations _------_

3. Land acquired by the
United States in trust for
Indians is, in effect, land of
th e United States. Zoning
ordinances do not affect such
lands ---------------- -

Page

658

52

52



INDEX

United States Code.
See Table of Statutes cited,

p. LXIV.

Unlawful Inclosuires Act.

See Color of Title; Noncom-
pliance With Act.

Unliquidated Damages.
See Contracts.

Virgin Islands.
Virgin Islands Company; Govern-

ment Liability for Taxes on In-
come from Properties; Section
306, Lanham Act.

Page

1. The Government of the
United States, through the
Federal Works Administrator,
has acquired, under the Lan-
ham Act, fee title to the power
plant and transmission lines
and a leasehold interest in the
docks and appurtenant facili-
ties at Charlotte Amalie,
St. Thomas, Virgin Islands.
These properties are operated,
maintained and managed by
The Virgin Islands Company
as agent for the Federal Works
Administrator. Under section
5 of the act of May 26, 1936
(49 Stat. 1372, 48 U. S. C.
1401(d)), The Virgin Islands
Company is required to pay
Into the municipal treasuries
of the Virgin Islands amounts
equal to the amounts of any
taxes of general application
which a private, corporation
similarly situated would be re-
quired to pay. The act further
requires the payment of taxes
on any property owned by the
United States in the Virgin
Islands which is used for ordi-
nary business or commercial
purposes. The income derived
from any property so used is
to be made available for mak-
ing such payments. This obli-

Virgin Islands-Continued.
Virgin Islands Company; Govern-

ment Liability for Taxes on In-
come from Properties; Section.
306, Lanham Act-Continued.

gation is not inconsistent with
section 306 of the Lanham Act
which relates only to payments
in lieu of real property taxes__

Volstead Act of May 20, 1908.

See Drainage, subheadings
Arkansas, Minnesota.

War Department.
See Mineral Leasing Act,

subheading Public Lands Ac-
quired for Specific Purpose.

War Powers Acts.

See Contracts, subheading
Liquidated Damages, Remis-
sion Under First War Powers
Act of 1941; Forest Lieu Se-
lections.

War Powers of the President.

See President's Authority.

Waterloo Recreational Demon-
stration Area, Michigan.

See United States, subhead-
ing Grant By.

Wheeler-Howard Act.

See act of June 18, 1934 (48
Stat. 984).

Wind River Reservation,
Wyoming.

See Indians and Indian
Lands, subheading Hunting
and Fishing.

Withdrawal of Public Lands.

See, also, Coal Lands;
Drainage, subheadings Arkan-
sas and Minnesota re Execu-
tive order of February 5, 1935,
and departmental orders of
September 19 and November 2,
1934; Isolated Tracts; lRes-
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Withdrawal of Public Lands-
Continued.

torations from Withdrawals;
Trespass, subheading Unlaw-
ful Use and Occupancy of
Withdrawn Lands.

Existing Valid Rights; Mining Lo-
cation; Homestead Application.

1. Homestead application for
land in prior mining location
not returned as mineral filed

-before withdrawal of Novem-
ber 26, 1934, but pending ex-
tinguishmeit of mining claims
held valid as of date of filing
upon complete extinguishment
of locators' claims __ _

INDEY

Pag,

47,7

General Withdrawals of 1934 and
1935.

2. Implement comprehensive
policy of conservation and de-
velopment of, natural re-
sources __ 228, 233, 234, 239, 240,

272, 277-279, 296-302

Reclamation Withdrawal; Mining
Locations on Withdrawn Lands.

3. First, form withdrawals
of public land under the act of
June 17, 1902, for reclamation
purposes preclude location un-
der the mining laws and with-
drawals under the subsequent
act of June 25, 1910, as
amended August 24, 1912, per-
mit only location of claims
v a 1 u a b l e for metalliferous
minerals. Pumice is a non-
metalliferous mineral and land
withdrawn under either of the.
acts noted above is not sub-
ject to location of claims valu-
able for pumice --- _-_-- 671

Words and Phrases.

1. "Abolished a g en c y," as
used in Executive Order No.
6166, section 21, means any
agency which is , abolished,
transferred, or consolidated _- 19

Words and Phrases-Continued. Page

2. "Accrued" and "accru-
ing," within the meaning of
section 4 of the act of March
2, 1929 (45 Stat. 1478). See
"Income from Osage Head-
rights" _ …_____…_ ____ 378

3. "Actual Residence" under
the homestead laws means per-
sonal presence and physical
occupation of the premises as
a home -----------------…410

4. A bill of attainder is a
legislative act which inflicts
punishment without a judicial
trial --- _---- ____--__-225

5. The term "canals" as used
in the act of August 30, 1890
(26 Stat. 391,43 U. S. C. 945),
includes pipe lines used to
transport water _-_- _-__-490

6. "Delegation" is a matter
of degree . … 507

7. By, "discovery" is meant
not mere indications, but a
quantity of mineral sufficient
to warrant a, prudent man in
making expenditures towards
that end …- … _571

8. "Exclusive" or "several"
right of fishery, as used in sec-
tion 4 of the act of June 6,
1924 (43 Stat. 464), as
amended. See "Fish' Trap
Sites in Alaska" ----- 4 5

9. The "general supervisory
authority" derived from the
acts of
amended;
February
power to
measures
execution

July 9, 1832, as
June 30, 1834, and.

14, 1903, is simply a
take administrative
necessary for the.
of responsibilities

and authorities otherwise more
definitely fixed by statute or
treaty _ ------- -107, 311

10. For definition of the
word "headright" see "Income.
from Osage Headrights" _ 385, 387

11. The word "heirs" has
been given various definitions,
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Words and Phrases-Continued.

ddpending on the circum
stances surrounding* its use.
I a brod oi loose sense it-
may refer to the persons suc-

_ -ceeding to the property of a
decedent, either by inheritance
or by purchase under a will.

Page

It also has a technical mean-
ing, in which it refers to those
persons on whom the laws of

- succession cast the property
of an intestate … - 683

12. An Indian reservation is
simply a part of the public
domain set apart by proper
authority for use and occupa-

* tion by a group of Indians _ ._ . 343
13. "A conception of the

mind is not an invention until
represented in some physical-;*
form * ve *376, 730

14. An invention is not con-
sidered as "made," as defined
by Departmental Order No.
1763, November 17, 1942, until
there has been some demon-
strable overt action on the part
of the inventor establishing the
fact of the invention, such as
disclosure either orally or in
writing, or the preparation of
working drawings or a model 730

15. "Land dependent by use"
is defined as. "forage land
which is of such character that
the conduct of an economic
livestock operation requires
the use of the Federal range in
connection with it." (See sec-
tion 2, paragraph (g), I ederal
Range Code of 1942.) … 686

16. The requirements of sec-
tion 17 of the act of February
25, 1920, as amended August
21, 1935, which prescribe a
30-day notice of intent to can-
cel an oil and gas lease to the
"lease owner," are met by serv-
ice of: such notice upon the
record titleholder of the lease 661

875

Words and Phrases-Continued. Page

17. The word "maintain"
* has been construed to mean: 
"Keep in repair and replace"

18. Thet term :"paral lel
lands," as applied to certain'
privately controlled lands in
grazing; districts, must be con-
sidered: as embracing those
lands that are generally of the

84

same character and type as the
surrounding Federal r a ng e;:
that is, they are uncultivated :
and produce the same general
types of forage and are physi-
cally similar to the surround-
ing Federal range … . 686

19. "Power of termination"
as used in Restatement Prop-.
erty (1936), sec. 24, Special
Note _ 660

20. An employee is engaged-
in "research or investigation,"
as used in Departmental Order
No. 1763 of November 17, 1942,
if his duties include the study
of principles of a subject with
a view to increasing the field
of knowledge or of discovering
practical applications of the
principles; or if he is assigned
to the solution of a practical
problem where: known solu-
tions are unsatisfactory in
such circumstances that good
craftsmanship or professional
competence would require him
to engage in research or in-
vestigation. in an attempt to
reach an adequate solution._ 738

21. "R e s i d e n t lintryman"
means a homestead entryman
who is actually residing on the
land in his homestead entry -- 409

22. "Resident Farm Oner"
means a farm owner who is
actually residing on the farm
he owns … ---409

23. In oil and gas leases, the
word "royalty" is used to de-
note the interest or share of

:
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Words and Phrases-Continued. Page
the lessor in oil and gas pro-
duction _____------_____

24. In its broadest sense a
"sale" comprehends any trans-
fer of property from one per-
son to another for a valuable
consideration ___-_-_-__

25. The vesting of a power
in the "Secretary" rather than
the "Department" of the In
terior is usually, not significant
since these terms, are as a rule
used interchangeably in legis-
lation and legislative debate t

26. Section 101(a) of the
Nationality Act of 1940 defines
the term "national" as mean-
ing "a person owing permanent
allegiance to a state"

27. Section 101 (c) of the
Nationality Act of 1940 defines

266

83

499

137

Words and Phrases-Continued.

the term "naturalization" as
meaning "the conferring of na-
tionality of a state upon a per-
son after birth" __ _

Wyoming, State of.

See Taylor Grazing Act and
Lands, subheading State Ex-
changes.

Yuma Indians.

See Damage Claims, sub-
heading Property Damage,
Flooding.

Zoning Ordinances.

See United States, subhead-
ing Lands Acquired in- Trust
for Indians.
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