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PREFACE

In 1883 the Department of the Interior began publication of the
more important decisions of the Land Department with the view to
preserving in authentic manner and in permanent form convenient for
reference a line of consistent precedents in departmental rulings illus-
trating the land laws of the United States. Prior to that time the only
published decisions of the Department were those by private reporters,
the more familiarly known being Brainard, Copp, and Lester. As
originally conceived, the publication entitled "Decisions of the Depart-
ment of the Interior relating to the Public Lands," and thereafter
referred to as the "Land Decisions," pertained almost exclusively to,
matters coming under the jurisdiction of the General Land Office
and a few matters from the Indian Office. Gradually the jurisdiction
of the Department has been enlarged by the creation of new bureaus,
among them being the Bureau of Reclamation, the Geological Survey,
and the National Park Service. Many new laws have been enacted and
policies established relating to the Indians and Indian Affairs. New
and important problems in other bureaus and services are constantly
arising and call for solution. Consequently, there has been an increas-
ingly growing demand for the publication of decisions by the Secretary
and his Assistant Secretaries and opinions by the Solicitor, relating to
matters other than those pertaining to the public lands. On July 7,
1930, the Secretary issued an order amending the title so as to read
"Decisions of the Department of the Interior," and directing that there-
after leading decisions and important opinions relating to all activities
of the Department be published in future volumes. Including this
volune, 56 volumes have been published covering the period from
July 1881 to-November 28, 1938. Volumes 1 to 52 are referred to as the
"Land Decisions" (L. D.). The abbreviation "I. D." when used in cited
decisions of the Department and in the opinions of the Solicitor has
reference to volume 53 and later volumes of this work.

Part I of this volume contains decisions of the Department and
Opinions of the Solicitor arranged chronologically insofar as is prac-
ticable. Part II contains regulations and instructions of general
interest to the public issued by the various bureaus of the Department.
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43 L. D. 242.

* Lasselle v. Missouri, Kansas and Texas Ky.
Co. (3 C. L. 0. 10) ; overruled, 14 R. L.
278.

* Las Vegas Grant (13 L. D. 646; 15 L. D.
59) ; revoked, 27 L. D. 683.

Laughlin, Allen (31 L. D. 256) ; overruled,
: 41 L. D. 361.

Laughlin v. Martin (18 L. D. 112) ; modified,
21 L. D. 40.

Law v. State of Utah (29 L. D. 623) ; over-
ruled, 47 L. D. 359.

Lemmons, Lawson H. (19 L. D. 37); over-
ruled, 26 L. D. 389.

Leonard, Sarah (1 L. D. 41); overruled,
16 L. D. 464.

Lindberg, Anna C. (3 L. D. 95); modified,
4 L. D. 299.

Linderman v. Wait (6 L. D. 689); over-
ruled, 13 L. D. 459.

'
5
Linhart v. Santa Fe Pacific B. R. Co. (36

L. D. 41) ; overruled, 41 L. D. 284. (See
43 L. D. 536.)

Little Pet Lode (4 L. D. 17) ; overruled,
25 L. D. 550.

Lock Lode (6. L. D. 165); overruled, 26
L. D. 123.

Lockwood, Francis A. (20 L. D. 361) modi-
fled, 21 L. D. 200.

Lonergan v. Shockley (33 L. D. 238); over-
ruled, 34 L. D. 314; 36 L. D. 109.

Louisiana, State of (8 L. D, 126); modified,
9 L. D. 157.

Louisiana, State of (24 L. D. 231); vacated,
26 L D. 5.-

Louisiana, State of (47 L. D. 366); over-
ruled so far as in conflict, 51 L. D. 291.

Louisiana, State of (48 L. D. 201) ; over-
ruled so far as in conflict, 51 L. D. 291.

Lucy B. Hussey Lode (5 L. D. 93); over-
ruled, 25 L. D. 495._

Luton, James W. (34 L. D. 468); overruled,
35 L. U. 102.

Lyman, Mary 0. (24 L. D. 493); overruled,
43 L. D. 221.

Lynch, Patrick (7 FL. D.. 33); overruled, 13
L. D. 713..

McBride v. Secretary of the Interior (8
C. X . 0. 10) ; modified, 52 L. D. 33.

MeCalla v. Acker (29 L. D. 203) ; vacated,
30 L. D. 277.

McCornick, William S. (41 L. D. 661, 666)
vacated, 43 L. D. 429.

*McCraney v. Heirs of Hayes (33 L. D. 21)
overruled, 41 L. D. 119. (See 43 L. D.
196.)

McDonald, Roy, et al. (34 L. D. 21); over-
ruled, 37 L. D. 285.

*McDonogh School Fund (11 L. D. 378);
overruled, 30 L. D. 616. (See 35 L. D.
399.)

McFadden et al. a. 7Mountain View Mining
and Milling Co. (26 L. D. 530) ; vacated,
27 L. D. 358.

McGee, Edward D. (17 L. D. 285); overruled,
29;L. D. 166.

MeCrann, Owen (5 L. D. 10); overruled,
24 L. D. 502.

McGregor, Carl (37 L. D. 693); overruled,
38 F. D. 148.

Melernan v. Bailey (16 L. D. 368); over-
ruled, -17 L. D. 494.

*McKittrick Oil Co. v. Southern Pacific It.
R. Co. (37 L. D. 243); overruled, 40
L; D. 528. (See 42 L. D. 317.)

McNamara et al. v. State of California (17
L. D. 296) ; overruled, 22 L. D. 666.

MePeek v. Sullivan et al. (25 L. D. 281)
overruled, 36 L. D. 26.

Madigan, Thomas (S L. D. 188); overruled,
27 L. D. 448.

Maginnis, Charles P. (31 L. D. 222) ; over-
ruled, 35 L. D. 399.

Maginnis, John S. (32 L. D. 14); modified,
42 L. D. 472.

Maher, John M. (34 L. D. 342); modified,
42 F. D. 472.

Mahoney, Timothy (41 L. D. 129); over-
ruled, 42 L. D. 313.

Makela, Charles (46 L. D. 509) extended
49 L. DB 244,
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Makemson v. Snider's Heirs (22 L. D. 511)
overruled, 32 L. D. 650.

Malone Land and Water Co. (41 L. D. 138);
overruled in part, 43 L. D. 110.

Maney, John J. (35 L. D. 250) ; modified,
48 L. D. 153. -

Maple, Frank (37 L. D. 107); overruled,
43 L. D. 181. i

Martin v. Patrick (41 L. D. 284); overruled,
43 L. D. 536.

Mason v. Cromwell (24 L. D. 248); vacated,
26 L. D. 369.

Masten, E. C. (22 L. D. 337) ; overruled,
25 L. D. 111.

Mather et al. v. flackley's Heirs (15 L. D.
487) ;. vacated, 19 L. D. 48.

Maughan, Gcorge NV. (1 L. D. 25) ; over-
ruled, 7 L. D. 94.

Maxwell and Sangre de Cristo Land Grants
(46 L. D. 301j ; modified, 48 L. D. 88.

McCord, W. B. (28 L. D. 13); overruled to
extent of any possible inconsistency, 65
L. D. 73.

Mcarry v. Stewart (9 L. D. 344); criticised
and distinguished, 56 I. D. 340.

*Mee v. Hughart et al. (23 L. D. 4553; va-
cated, 28 L. D. 209. In effect reinstated,
44 L. D. 414, 487; 46 L. D. 434; 48 P,. D
195, 346, 348; 49 L. D. 260, 662.

*Meeboer v. Heirs of Schut (35 L. D. 335)
overruled, 41 L. D. 119. (See 43 L. D.
106.)

fMercer v. Buford Townsite (35 P. D. 119)
overruled, 35 L. D. 649.

Meyer, Peter (6: L. D. 639); modified, 12
L. D. 436.

Meyer v. Brown (15 L. D. 307), see 39 L. D.
162, 225.

Miller, Edwin J. (35 L. D. 411) ; overruled
43 L. D. 181.

Miller v. XSebastian (19 L. D. 288) ; over-
ruled, 26 L. D. 448.

Milner and North Side R. R. Co. (36- L. D.
488) ; overruled, 40 L. D. 187.

Milton et al. v. Lamb (22 L. D. 339); over-
ruled, 25 L. D. 550.

Milwaukee, Lake Shore and Western Ry. Co.
(12 L. D. 79) ; overruled, 20 L. D. 112.

Miner v. Mariott et al. (2 L. D. 709); modi-
fied, 28 L. D. 224.

Minnesota and Ontario Bridge Company (30
L. D. 77) ; no longer followed,- 50 L. D.
359.

*Mitchell v. Brown (3 L. D. 65) ; overruled,
- 41 L. D. 396. (See 43 L. D. 520.)

Monitor Lode (18 L. D. 358); overruled, 25
* L. D. 495.

Monster Lode (35 L. D. 493); overruled so
far as in conflict, 55 I. D. 348.

Moore, Charles U. (16 L. D. 204); over-
ruled, 27 L. D. 482.

Morgan v. Craig (10 C. L. 0. 234); over-
; ruled, 5 L. D. 303.

Morgan v. Rowland (37 P. D. 90) over-
. ruled, 37 L. D. 618.
Moritz v. Hinz (36. L. D. 450) ; vacated, 37

L. D. 382.

Morrison, Charles S. (36 L. D. 126) ; modi-
fied, 36 L. D. 319.

Morrow et al. v. State of Oregon et al. (32
L. D. 54) ; modified, 33 L. D. 101.

Moses, Zelmer R. (36 L. D. 48) ; overruled
44 L. D. 570.

Mountain Chief Nos. 8 and 9 Lode Claims
(36- L. D. 100) ; overruled in part, 36

L. D. 551.
Mt. Whitney Military Reservation (40 L. D.

315); see 43 L. D. 38.
Muller, Ernest (46 L. D. 243) overruled,

48 L. D. 168.
Muller, Esberne K. (39 L. D. 72); modified,

39 L. D. 360.
Mulnix, Philip, Heirs of (36 L. D. 331)

overruled, 43 L. D. 532.

Nebraska, State of (18 L. D. 124) ; over-
ruled, 28 L. D. 358.

Nebraska, State of, v. Dorrington (2 C. L.
L. 647) ; overruled, 26 L. D. 123.

Neilsen v. Central Pacific R. R. Co. et al. (26
L. D. 252) ; modified, 30 L. D. 216.

Newbanks: v. Thompson (22 L. D. 400)
overruled, 20 L. D. 108.

Newlon, Robert C.. (41 L. D. 421); over-
ruled, 43 L. D. 364.

New Mexico, State of (46 L. D. 217); over-
ruled, 48 L. D. 98.

New Mexico State of (49 L. D. 314); over-
ruled, 54 I. D. 159.

Newton, Walter (22 L. D. 322); modified,
25 P. D. 188.

New York Lode and Mill Site (5 L. D. 513)
overruled, 27 L. D. 373.

*Nickel, John R. (9 L. D. 388); overruled,
41 D P. 129. (See 42 L. D. 313.)

Northern Pacific R. R. Co. (20 L. PD. 191)
modified, 22 L. D. 224; overruled, 29
L. D. 550.

Northern Pacific R. R. Co. (21 L. D. 412;
23 L. D. 204; 25 L. D. 501) ; overruled,.
53 I. D. 242. (See 26 L. D. 265; 33 L. a.
426; 44 L. D; 218; 177 'U. S. 435.)-

Northern Pacific Ry. Co. (48 L. D. 573)
overruled so far as in conflict, 51 L. D.
196. (See 52 L. D. 58.)

Northern Pacific R. R. Co. v. Bowman (T
L. D. 238) ; modified, 18 L. D. 224.

Northern Pacific R. R. Co. v. Burns (6 L. D.
21) ; overruled, 20 L. D. 191.

Northern Pacific R. R. Co. v. Loomis (21
L. PD. 395):; overruled 27 L. D. 464.

Northern Pacific R. R. Co. v. Marshall et al.
(17 L. D. 545) ; overruled, 28 L. D. 174.

Northern Pacific R. R. Co. v. Miller J7 L. :D.
100) ; overruled, 16 L. D. 229.

Northern Pacific R. R. Co. v. Sberwood (28
L. D. 126) ; overruled, 29 L. D. 550.

Northern Pacific R. R. Co. v. Symons (22
L. D. 686) ; overruled, 28 L. D. 95.

Northern Pacific R. R. Co. vs. TUrquhart (8
L. D. 365) ; overruled, 28 L. D. 126.

Northern Pacific R. R. Co. v. Walters et al.
(13 L. D. 230) ; overruled so far as in con-
filct, 49 L. D. 391.

Morrison, Charles 6. (36 L. D. 120) ; 1110(h-
fled, 36 L. D. 319.

Morrow et at. v. State of IOregon et at., (32
L. D. 54) ; modified, 33 L. D. 101.

Moses, Zelmer R. (36 L. D. M) ; overruled
44 L. D. 570.

Mountain Chief Nos. 8 and 9 Lode Claims

(36- L. D. 100) ; overruled in part, 36
L. D. 551.

Mt. Whitney Military Reservation (40 L. D.
315) ; see 43 L. D. 31

Muller, Ernest (46 L. D. 243) ; overruled,
48 L. D. 16&

Muller, Esberne k. (39 L. D. 72) modified,

39 L. D. 360.
Mulnix, Philip, Heirs of (36 L., D. 331)

overruled, 43 L. D. 532.

Nebraska, � State of (18 L. D. 124) ; over�
ruled, 28 L. D. 358.

Nebraskaj State of, v. Dorrington (2 C. L.
L. 647) ; overruled, 26 L. D. 123.

Neilsen v. Central: Pacific R. R., Co� et. at. (26
L. D. 252) ; modified, 30 L. D. 216.

Newbanks� v. Thompson (22 L. D. 400)
over�ruled, 26 L. D. 108.

Newlon�� Robert C.,, (41 L. D. 421) over-
ruled, 43 L. D. 364.

New, Mexico,. State of (46 L. D. 217) ovex.-
ruled, 48L. D. 98. 1 .

New Mexico State of (19 L. D. 314) over-
ruled, 54 1. D. 159.

Newton; 

Walter 
(22 L. D. 322) ra d'filed,

25 I,. D. 188.

New York Lode. and Mill Site (5 D. 513)

overruled, 27 L. D -373.
?'Nickel, John R. (9 L. D. 388) overruled,

41 D. 129. (See 42 L. D. 313.)
Northern Pacific R. M Co. (20 L. �D. 191) -

modified, 22 L. D. 224; overruled, 29
L. D. 550.

Northern Pacific R. R. Co. (21�L. D. 412;
23 L. D. 204; 25 L. D. 501) ; overruled,,
53 1. D. 242. (See 26 L. D. 265; 33 L. a.
426; 44 L. D; 218; 177. U. S. 435.)-

ilortbern Pacific Ry, Co. (48 L. D. 573)
overruled so far as in conflict, 51 L. D.
196. (See 52 L. D. 58.)

Northern Pacific R. R. Co. v. Bowman (T
: L. D. 238) ; modified, 18 � L. D. 224.
Northern Pacific R. R. Co. v. Burns (6 L. �D�

21)�; overruled, 20 L. D. 191.
Northern Pacific R. R. Co; v. Loomis (21

L. �D. 395):; overruled 27 L. D. 464.
Northern PReffle R. R. Co. v. Marshall et al.

(17 L. D. 545) ; overruled, 28 L. D. 174.
Northern Pacific R. R. Co. v. MillerJ7 L.:D.
I 100) ; overruled, 16 L. D. 229.
Northern Pacific R. R� Co. �v. Sberwood.(29

L. D� 126) ; overruled, 29 L. D. 550. ,
Northern Pacific R. R. Co. v. Symons (22

L. D. 686) ; overruled, 28 L. D. 95.
Northern Pacific R. R. Co. v. -Urquhart (S

L. D. 365) ; overruled, 28 L. D. 126.,
Northern Pacific R. R. Co. v. Walters et al.

(13 L. D. 230) ; overruled so far as in con-
fllct, 49 L. D. 391.
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Northern Pacific R. R. Co. v. Yantis (8 Pringle, Wesley (13 L. D. 519) ; overruled,
L. D. 58); overruled, 12 L. D. 127. 29 L. D. 599.

Nyman v. St. Paul, Minneapolis, and Mani- Provensal; Victor H. (30 L. D. 616); over-
toba Ry. Co. (5 L. D. 396) ; overruled, ruled, 35 L. D. 399.
6 L. D. 750. VPrue, Widow of Emanuel (6 L. D. 436)

vacated, 33 L. D. 409.
O'Donnell, Thomas J.- (28 L. D. 214); over- Pugh, F. M., et al. (14 L. D. 274); in effect

ruled, 35 L..D. 411. vacated, 232 U. S. 452.
Olson v. Traver et at. (26 L. D. 850, 628); Puyallup Allotments (20 L. D. 157) modi-

-overruled, 29 L. D. 480; 30 L. D. 382. fled, 29 L. D. 628.
Opinion A. A. G. (35 L. D. 277) ; vacated,

36 L. . 8342. .Rancho Alisal (1 L. D. 173) overruled,
Opinion of Solicitor, August 8, 1933 (K. 5 L. D. 320.

27499) ; overruled, 54 I. D. 402. Rankin, James D., et al. (7 L. D. 411)
Oregon and California R. R. Co. v. Puckett overruled, 35 L. D. 32.

(89 L. B. ,169) ; mn odified, 58 I. D. 264. Rankin, John M. (20 L.. U. 272) ; reversed,

Oregon Central Military Wagon Road Co. 2 L2 . D. 404.
- a.Har (1 L.U. 80); oerrled 18Rebel Lode (12 L. U. 688) ; overruled, 20-v. H~art 117 L. D. 4180) ; overruled, 18 L. D. 204,4L.D 523.::

L. D. 843. L.D 0; 48 L. D.55*Reed v. Buffington (7 L. D. 154) over-
Owens et al.. v. State of California (22 L. ruled, 8 L. D. 110. (See 9 L. D. 360.)

D. 869) overruled, 38 L, U. 2538. Reginne v. Rosseler (40 L. D. 93) ; vacated,

40 L. D. 420.
Pacific Slope Lode (12 L. D. 686):; over- Rialto'No. 2 Placer Mining Claim (34 L. D.

ruled, 28 L. U. 818. . 44) ; overruled. 37 L. D. 250.
Papini v. Alderson (1 B. L. P. 91); :modi- Rico Town Site (1 L D. 566) ; modified, 5

fled, 5 L. D. 256. .U.: IL.-D 256. I
Patterson, Charles A. (3 L. D. 260); modI- Rio Verde Canal Co. (26 L. D. 381) ; va-

fied, 6 L. D. 284, 624. - cated, 27 L. D. 421.
Paul Jones Lode (28 L. D. 120) ; modified, Roberts v. Oregon Central Military Road

31 L. D. 359. Co. (19 L. D. 591) ; overruled, 31 L.B1U.
Paul v. Wiseman (21 L. D. 12); overruled, 174. -

27-L. D. 522. -:oino Stella 0. (12 B. U. 448):- over-
Pecos Irrigation and Improvement Co. (15 ruled, 1Sell G. .L. D. 43 o

L. D. 470) ; overruled, 18 L. D. 168; 268. Rogers, Fred B (47 L. U. 828); vacated,
Penneck Belle L. (42 L. D. 315); vacated, 53 I. D. 649.

43 L. D. 66. lRogers, Horace B (10 L. D. 29) ; over-
Perry v. Central PacificeR. R. Co. (39 L. D. ruled, 14 L. D. 321.
- 8) ;- overruled so, far as in conflict, 47 Rogers v. Atlantic and Pacific R. R. Co.

L. D. 304. (6 L. D. 565) ; overruled, 8 L. D. 165.
Phebus, Clayton (48 L. D. 128); overruled *Rogers v. Lukens (6 L. D. 111) ; over-

so far as in conflict, 50 L. D. 281. ruled, 8 L. -D. 110. (See 9 L. D. 360.)
Phelps, W. L. (8 C. L. 0. 139) ; overruled, Romero v. Widow of Knox (48 L. D. 32)

2 L. D. 854. ' overruled so far as in conflict, 49 L. D.
Phillips, Alonzo (2 L. D. 321)- overruled, 244.

15 L. D. 424. Roth, Gottlieb (50 L. D. 196) ; modified, 50
Phillips v. Breazeale's Heirs (19 L. D. 573); L. D. 197.

overrulcd, 30 L. D. 93. Rough Rider and Other Mining Claims (41
Pieper, Agnes C. (35 L. D. 459); over- L. D. 242, 255); vacated, 42 L. D. 584.

ruled, 43 L. D. 374. St. Clair, Frank (52 L. D. 597); modified,
Pierce, Lewis W. (18 L. D. 328); vacated, 53 I. D. 194.

53 I. D. 447. *St. Paul, Minneapolis and Manitoba Ry.
Pletkiewicz et at. v. Richmond (29 L. D.: Co. (8 L. D. 255) ; modified, 13 L. D.

-195) ; overruled, 37 L. D. 145. 354. (See 32 L .D. 21.)
Pike's Peak Lode (10 L. D. 200); over- St. Paul, Minneapolis and: Manitoba Ry. Co.

ruled in part, 20 L. D. 204. a. flagen (20 L. D. 249) ; overruled, 25
Pike's Peak Lode (14 L. UD. 47); overruled, L. D. 86.

20 B. U. 204. St. Paul, Minneapolis and Manitoba Ry. Co.
Popple, James (12 L. D. 433) overruled, v. Fogelberg (29 L. D. 291); vacated, 30

13 L. D. 5888. L. D. 191.
Powell, D. C. (6 L. D. 302) ; modified, 15 Salsberry, Carroll (17 L. D. 170); over.

L. D. 477. ruled, 39 L. D. 93.
Premoe George (9 L. D. 70); see 39 L. D. Sangre de Cristo and Maxwell Land Grants

162, 225. - (46 L. D. 301) ; modified, 48 L. D. 88.
Prescott, Henrietta, P. (46 L. D. 486) ; Santa- Fe Pacific H. R. Co. v. Peterson (39

overruled, 51 L. D. 287. L. D. 442); overruled, 41 L. D. 383.
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'Satisfaction Extension Mill Site (14 L. D. State of Florida (17 L. D. 355) reversed

173). (See 32 L. D. 128.) 19 L. -D. 76.

:Sayles, Henry P. (2 L. P. 88) modified, State of Florida (47 L. D. 92, 93) ; over-

6 L. D. 797' ruled so .far as in conflict, 51 L. D. 291.

Schweitzer v. Hilliard et at. (19 L. D. 294) State of Louisiana (8 L. D. 126) ; modified,

overruled, 26 L. D. 639. 9 L. P. 157.

Serrano A. Southern Pacific R. R. Co. (6 State of Louisiana (24 L. D. 25i); vacated,

C. L. O. 93) ; overruled, 1 L. D. 380. 26 L. D. 5.
''Shale Oil Company See 55 I D. 287 : State of Louisiana (47 L. D. 366) ; over-

*hale Oil*Company. See 55 I. P. 287. ruled so far as in conflict, 51 L. D. 291.
Shanley v. Moran ;(1 L .. D. 162) ; overruled, State of Louisiana (48 L. D. 201) ; overruled

15 L. D. 424. ~~~~~~~~~~~~so far as,,in conflict, 51 L. D. 291:

Shineherger, Joseph (8 L. D. 231) ; over- State of Nebraska (18 L. D. 124) overruled,
ruled, 9 L. D. 202..28LP.3.

Simpson, Lawrence W. (35 L. D 399, 609); State of Nebraska v. Dorrington (2 C. L. L.

modified, 36 L. D. 205. 647) overruled, 26 L. D. 123.

Sipchen v. Ross (1 L. D. 634); modified State of New Mexico (46 L. D. 217) over-

4 L. D., 152. ruled, 48 L. D. 98.

Smead v. Southern -Pacific R. R. Co. (21 State of New Mexico (49 L. D. 314) ; over-

L. D. 432); vacated, 29 L. D. 135.- ruled, 54 I. D. 159.

Snook, Noah A., et al. (41j L, D. 428); State of Utah (45 L. D. 551); overruled, 48
overruled, 43 L. D. 364. L. D. 98.

Sorli v. Berg. (40 L. D. 259) overruled, *Stevenson, Heirs of, v. Cunningham (32

42 L. D. 557. - P. Di650); modified, 41 L. D. 119. (See

South Star Lode (17 L. D. 280); overruled, 43 L. D. 196.)
20 L. D. 204; 48 L. D. 523. Stewart et al av.; Rees et ao. (21 L. D. 446)

Southern Pacific R. R. Co. (15 L. D. 460); overruled, 29 L. D. 401.
reversed, 18 L. D. 275. Stirling, Lillie'E. (39 L. D. 346) ; overruled,

Southern Pacific R. R. Co. (28 L. D. 281) ; 46 L. D. 110.

recalled, 32 L. D. 51. Stockley, Thomas J. (44 L. L . 178, 180).

Southern Pacific R. R. Co. (33 L. D. 89) ; vacated, 260 U. S. 532. (See 49 L. D.

recalled, 33 L. D. 528. . 460, 461, 492.) -

;Southern Pacific :R. R. Co. v. Burns (31 Strain, A. G.. (40 L. D. 108); overruled so

L. D. 272) ; vacated, 37 L. D. 243. far as in conflict, 51 L. D. 51.

Spaulding v. Northern Pacific R. R. Co. (21 Stricker, Lizzie (15 L. D. 74); overruled, 18

L. D. 57); overruled, 31 L. D. 151. L. D. 283.

Spencer; James (6 L. D. 217).; modified, Stump, Alfred M., et al. (39 L. D. 437)

6 L. D. 772; -8 L. D. 467. - vacated, 42 L. D. 566.e

Spruill, Lelia May (50 L. D. 549); over- Sumner v. Roberts (23 L. D. 201); .over-

ruled, 52 L. D. 339. ruled so far as in conflict, 41 L. D. 173.

'Standard Shales Products Co. (52 L. D. Sweeney v. Northern Pacific R. R. Co. (20

522); overruled so far as in conflict, 53 L. D. 394); overruled, 28 L. D. 174.

I. D. 42. * : Sweet, Fri P. (2 C. L. 0. 18) ; overruled,

0 State of California (14 L. D. 253); vacated, 41 L. D. 129. (See 42 L. D. 313.)

23 L. D. 230. Sweeten v.- Stevenson -(2 B. L. P. 42); over-

State of California (15 L. D. 10); overruled, ruled, 3 L. D. 248.
23 D. P. 423.

State of California (19 L. D. 585); vacated, Taft v. Chapin (14 L. D. 593) ; overruled,

28 L. D. 57. 17 L. D. 414.-

State of California (22 L. D. 428); over- Taggart, William M. (41 L. D. 282) ; over-

ruled, 32 L. D. 34. ruled, 47 L. D. 370.

State of California (32 L. D. 346) ; vacated, Talkington's Heirs v. Hempfiing (2 L.- D.

50 L. P. 628.: (See 37 L. D. 499, and 46) ; overruled, 14 P. D. 200.

46 L. D. 396.) Tate, Sarah 3. (10 L. D., 469) ; overruled,

State of California (44 L. D. 118) ; over- 21 L. D. 211.

ruled, 48 L. D. 98. Taylor v. Yeats et al. (8 L. D. 279); re-

State of California (44 L. D. 468) ; over- versed, 10 L. D. 242.

ruled, 48 L. D. 98. *Teller, John C. (26 L. D. 484) overruled,

State of California v. Moccettini (19 L. D. -36 L. D. 36. (See 37 L. D. 715).

359) ; overruled, 31 L. D. 335. The Dailey Clay Products Co. (48 L. D. 429,

State of California v. Pierce (3 C. L. 0. * 431) ; overruled so far as in conflict, 50
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DEPARTMENT OF THE INTERIOR

PART I

EDWINA S. ELLIOTT
ON REHEARING

Decided June 30, 19'S6

OIL AND GAS-PERMIT APPLIcATioN-DEFEOTIvE PowEn OF ATTORNEY.

- An application for an oil and gas permit executed by an attorney in fact
accompanied by a power of attorney from the applicant stating her qualifi-

- cations, to which no oath is affixed, has no segregative effect so as to
debar a conflicting like application or to arrest the running of the 90-day
period providedifor in the act of August 21, 1935 (49 Stat. 674), which bars
the allowance of permit applications filed within 90 days from its date.

Sour v. McMahon (51 L. D. 587) followed and applied.

'WALTERS, First Assistant Secretary:

* Edwina S. Elliott has filed a motion for rehearing of departmental
decision of May 18, 193f, affirming the action of the Commissioner
of the General Land Office in denying reinstatement; of her oil and

: gas prospecting permit application, Las Cruces 050089.
As stated in the previous decision with more detail, Elliott's tap-

plication was executed by an attorney in fact, accompanied by a
-power of attorney stating qualificationss of the applicant:Qbut not
showing that any oath was afministered to her. Elliott's appli-
cation was filed June 23, 1934. On August 15, 1934, William H.
Fort filed like application.for part of the* same land. Under the
rule in Sour v. McMahon (51 L. D. 587), holding that a statement
of qualifications must be on personal affidavit of the applicant and;
without this the application has no segregative effect, the Depart-
ment by decision of February 21, 1935, held that Elliott's applica-
tion was no bar to Fort's application. On August:.8, 1935, Elliott
filed her own affidavit and that of the notary who executed the
acknowledgment on a printed formlto her power of attorney, both

I125897-39-YOL. 56-3
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stating in substance that the power of attorney was in fact sworn to
at the time of execution thereof. She contends that under the
ruling in Allen v. Pilcher (51 L. D. 284), if she shows as a fact by
extrinsic evidence that the statement of her qualifications was in fact
sworn to, the defect is cured.

The case of Sour v. McMahon is subsequent to that of Allen v. Pil-
oher, and in the former and in the Instructions of October 19, 1926
(51 L. D. 602), issued pursuant to said decision, it was prescribed
that-

Such application (applications filed by an attorney in fact) not accompanied
by proof of authority and qualifications will be received and rejected, subject
to the right to complete on appeal, but will not be noted on the tract books
or plats prior to the filing of powers of attorney and affidavits by the applicant
as to their qualifications.

The reason for the regulation above quoted requiring application
filed by attorneys in fact be complete on their face is given in Sour
v. McMahon as follows:

It has been found that not infrequently permit applications signed and filed
by alleged attorneys in fact have not been accompanied by powers of attorney
or affidavits by the applicants themselves as to their qualifications. It appears
that it has been the practice in such cases to note the applications regularly
upon the records and if the required powers of attorney and affidavits of quali-
fications have been furnished prior to adjudication the applications have been
accepted as regular and satisfactory and permits have been issued upon recom-
mendation therefor by the Commissioner, in the absence of protest. It is
clear that this is not a satisfactory state of affairs. Even though there may
be no conflicting application filed, it must nevertheless be recognized that the
filing and notation upon the tract books and plats, or either, indicates a
segregation which more or less effectively prevents or discourages the filing
of any other application. In this manner it has been possible for applicants to
secure priority of right to permits contrary to law and regulations:

There is authority for the view that an application for an oil and
gas permit not showing that it was made under oath has no priority
over a subsequent like application complete in all respects. In
Witbeole v. Hardeman, 51 Fed. (2d) 451, 453, 454, affirmed on other
grounds 286 UI. S. 444, the court said:

* * * ~Hardeman testified at the trial that he did in fact swear to the
application at the same time that the affidavit which is mentioned in it as
attached, and which showed Hardeman's age and citizenship, was executed
by his father. This, if true, occurred at a distance from the land office. The
application disclosed no unsigned form of oath, or other indication that its
contents were sworn to or intended to be. By requiring it and all other state-
ments to the Secretary to be upon oath, and in such form and upon such
blanks as he may require, we think the statute, section 190, intended written
papers and an oath disclosed by the paper filed, so that the Secretary and
the interested public could know by inspection whether the requirement had
been complied with. No other construction of the statute is practicable, for
otherwise there would be intolerable uncertainty, and a penalty for perjury
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would be hard to inflict for want of knowing who had administered the oath,
or whether one had been administered at all. Although ordinarily the omission
of an oath can be supplied later, when the oath is made a condition of
priority or advantage over another the amendment will operate only from its
date. Because Hardeman filed no lawful application within thirty days from
his posting of the land, he lost his priority right, and the permit was properly
awarded to Witbeck.

It follows that the appellant had no pending application when the
application of Fort was filed, and none 90 days prior to the approval
of the act of August 21, 1935 (49 Stat. 674), which bars allowance of
permit applications filed within said 90 days.

The motion is therefore denied.
Motion denied.

GEORGE P. MORGAN

Decided September 18, 1936

MINERAL LEASING AcT-CEDED UTr INDIAN LANDS-WITBDRAWAL-STOCKRAISIsNa
HOMESTEAD ENTRIES-RESERVED MINERALS.

The mineral deposits in ceded Ute Indian lands withdrawn from disposal by
departmental order of September 19, 1934, under authority of the Wheeler-
Howard Act of June 18, 1934 (48 Stat. 984), for possible restoration to
tribal ownership, are removed from the operation of the Mineral Leasing
Act of February 25, 1920, where the lands are embraced in an unper-
fected homestead entry under the stock-raising homestead act.

WALTERS, First Assistant Secretary:
By decision of November 9, 1935, the Commissioner of the Gen-

eral Land Office rejected the oil and gas prospecting permit applca-
tion of George P. Morgan for certain tracts in Secs. 31, 32, 33, and
34, T. 33 N., R. 12 W., N. M. M., Colorado, because the said lands are
a part of the ceded Ute Indian Reservation which was opened to
entry under the act of June 15, 1880 (21 Stat. 199), but later with-
drawn from disposal by departmental order of September 19, 1934
(54 I. D. 559), under authority of the Wheeler-Howard Act of June
18, 1934 (48 Stat. 984).

The applicant has appealed on the ground that his application
antedated the said withdrawal.

The application was filed on January 2, 1934, which was prior to
the date of the said withdrawal, but, as held by the Department in.
decision of January 30, 1935, in the case of Eva C. Miller (Denver
044787), the filing of the application did not confer any right that
would prevent the Government from withdrawing the lands. See
also United States v. Wilbur, 283 U. S. 414.

It appears that some of the tracts applied for are embraced in
stock-raising homestead entries; which were of record when this per-
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mit application was filed. Such entries carry no right to any min-

erals that may be in the land, all minerals being expressly reserved

therefrom for other disposal. In the similar case of J. D. Moore
(Pueblo 055973), decided: by the Department on December 19,

1935, it was held that lands covered by a stock-raising
homestead entry were not affected by the said withdrawal, and.

that a prospecting permit could be properly granted for the re-

served minerals. Upon reconsideration of the question, that view is
deemed to be erroneous and the said decision will no longer be

followed.
The purpose of the said withdrawal order was to withhold from

disposal such- ceded lands asz might be found desirable for restora-

tion to tribal ownership. The order applied to all undisposed-of

lands of the specified Indian reservations, including the reservation

here involved, that had been "opened" to sale, entry, or any other

form of disposal under the public land laws, "or which are subject

to mineral entry and disposal under the mining laws of the United

.'States, with the exception of areas included in reclamation projects,"

and the lands were withdrawn "from disposal of any kind, subject

to any and all valid existing rights." The "rights" of a stock-raising

homestead entryyman do not include the minerals, as all minerals in

the lands are expressly reserved and excepted from the entry. Fur-

thermore, there is the possibility that such existing entry may be

canceled, in which case the entire interest, both the surface estate

and the minerals, would fall under the effect of the withdrawal and

be withheld from disposal so long as the withdrawal shall remain

in force.

The decision appealed from is accordingly affirmed.

0 0 g : -i 0 S:70~~~~~~Afirnmed.

MATTIE A. ZOBRIST

Decided September 18, 1936

PRACTICE - DEsERT-LAND APPLiCATION - REQUEST FOR HEARING - DEMURRER-

SOURCE OF WAmTRL

The Department rejected an application for a desert-land entry on the ground

.that the water conservation district on which the applicant relied as a

source of water had been denied approval by the Department, but the

applicant was allowed to apply for a hearing stating what shea expected

to prove. She filed a request for a hearing in which she said "that we

expect to show that there is an ample water supply for the lands embraced

in the exterior boundaries of the Arizona Water Conservation District."' A

special agent demurred to the request.:

Held: 1. Such a request should be sufficiently specific to inform the Govern-

ment of the nature of the proof it will be 'required to meet ;, only in this

[Vol.



56] DECISIONS OF TIHE DEPARTMENT OF THE INTERIOR 5

Way can issues be framed, the limits of the subject matter of the hearing
fixed, and the Government intelligently. prepare its case.

2. The request filed is insufficient because it is too general and furnishes
no guide to what is intended to be proved.

3. While the disapproval of the district remains in force, the applicant
cannot be allowed entry, upon the basis of water to be supplied by the
district, but she may be allowed entry if able to show a satisfactory source
otherwise available, as long as there is compliance with statute and
regulations.

4. The demurrer should be sustained, with leave to the applicant to
request again a hearing in writing. With such request, the information,
proof, and plans required when an original application is filed, should be
submitted. A copy should be served on the special agent. Upon the papers
so filed and such written statement as the special agent may submit, the
Commissioner of the General Land Office should then determine whether a
hearing should be allowed.

WALTERS, First Assistant Secretary:X

On December 22, 1926, Mattie A. Zobrist filed a desert-land applica-
tion for the Si,/2 Sec. 22 T. 5 N., R. 3 W., G. & S. R. M. The source of
water supply was stated to be the Nadaburg Irrigation District, later
known as the Arizona, Water Conservation District. On January 5,
1933, the district was denied approval as a source of water supply.
Accordingly, on January 6, 1933, the, application of Mrs. Zobrist was
rejected by the Commissioner of the General Land Office, subject to
her right to appeal or to apply for a hearing. She appealed to the
Department, contending that her application should be suspended
rather than rejected. On May 23, 1933, the Department held the
application was properly rejected and the case was "remanded with
directions that the applicant be allowed an opportunity to apply for
a hearing, stating what it is expected to be established thereat." 

On July 31,. 933, the applicant filed a request for a hearing. The
only portion which attempts to set forth what was expected to be
established was this: "We further represent that we expect to show
that there is an ample water supply for the lands embraced in the
exterior boundaries of the Arizona Water Conservation District."
On July 17, 1934, a special agent filed a demurrer to the request for
a hearing. This demurrer was overruled by the register. The special
agent appeals from the decision of the Commissioner of the General
Land Office, dated September 21, 193,. affirming the holding of the
register.

It is quite true, as the Commissioner in his decision stated, the
applicant should not be denied a right to be heard in support of her
contention that an adequate water supply to irrigate the lands exists
and is available. But orderly procedure requires that in advance of
a hearing she state what she intends to prove thereat. Such statement
should be sufficiently specific to inform the Govermuent of the nature

5
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of the proof it will be required to meet. Only in this way can issues
be framed, the lim its of the subject matter of the hearing fixed, and
the Government intelligently prepare its case.
* The statement filed by the applicant in attempted compliance with

the direction of the Department is wholly inadequate. It is too gen-
eral. It furnishes no adequate guide to what is intended to be proved.
The Government could not possibly prepare to meet the applicant's
proof or make any independent investigation of the facts in advance
of the hearing.

The statement can be read to mean that the applicant intended
to rely on the district, as such, as a source for water, despite the
decision of the Department eliminating the district as an acceptable
source. So read, a hearing would be futile. Mrs. Zobrist filed an
application stating the irrigation, district to be the source of water
supply. Her application has been rejected because the district
failed of recognition. While the disapproval of the district remains
in force, the applicant cannot be allowed entry upon the basis of
water to be supplied by the district.

Nevertheless, she may be able to prove that an adequate source
of water supply exists and that she has acquired a water right or
has "initiated and prosecuted, as far as then possible, appropriate
steps looking to the acquisition of such a right" (G. L. 0. Circular
No. 474, 50 L. D. 443, 449, 450). Though she may not be able to
obtain water or acquire a water right from an approved district, she
may be able to show a satisfactory source otherwise available. The
location of the source; its. relation to the boundaries of the disap-
proved district; these are immaterial, as long as there is compliance
with statute and regulations.

The demurrer should be sustained. But it does not follow from
this that a hearing should be denied the applicant. If she still
desires a. hearing, she should request it in writing. With such re-
quest she is to submit the information, proof and plans required to
be submitted when an application is filed (Rules 12 and 13, G. L. O.
Circular No. 474, 50 L. D. 449, 450). A copy should be served on the
special agent. Upon the papers so filed and such written statement
as the special agent may submit, the Commissioner should then
determine whether a hearing should be allowed. In order to expe-
dite final disposition of the case it is suggested that the decision
of the Commissioner be submitted to the Department for approval.

The decision of the Commissioner is reversed; the demurrer of the
special agent is sustained; and the case remanded for appropriate
action consistent with the foregoing conclusions.

Reversed and Remanded.

[Vol.Q



56] . DECISIONS OF THE DEPARTMENT OF THE INTERIOR 7.

ASSESSMENTS FOR OPERATION AND MAINTENANCE CHARGES OF
IRRIGATION PROJECT AT FORT HALL INDIAN RESERVATION

Opinion, September 24, 1936

INDIAN IRRIGATION PROJECT-FoRT HALL INDIAN REsEIvATioN-OPERATION AN]D
MAINTENANCE CHARGES.

As provided in the act of March 1, 1907 (34 Stat. 1015), with, the single
exception of Indian lands which are leased for a term longer than three
years, the, Indian owners of lands on the Fort Hall Indian Reservation have
the right to receive water without payment of assessments for operation
and maintenance, regardless of the nature of or restrictions onj their title,
or whether the lands are still held by the original allottee or his heirs.
When a tract of Fort Hall Indian Reservation land has been under lease
for three years or for periods aggregating three years, then, from that time
on, it is subject to operation and maintenance assessments whenever and
for whatever period it is leased.

STATUTORY COrsSTRUcooN-AcTs OF AuGuST 1, 1914, AND MARcH! 1,, 1907-
REPEAL BY IMPLICATION.

The act of August 1, 1914 (88 Stat. 589), did not impliedly repeal the provision
of the act of March 1, 1907 (34 Stat. 1024), limiting the obligation of
Indian landowners on the Fort Hall Indian Reservation to pay operation
and maintenance charges to those who lease their lands for more than

three years.

STATUTORY CoNSTRUoTIoN-REPEAL BY IMPLICATION.

Repeals by implication are not favored. They will be implied only if the two
statutes are irreconcilable and it is impossible reasonably to give effect to
both. The implication must be necessary. The intention of the legislature
to repeal must be clear and manifest. Where there are two statutes upon
the same subject, the earlier being special and the later general, the pre-
:sumption is, in the absence of an express repeal, or an absolute incompati-
bility, that the special is intended to remain in force as an exception to
the general. The special statute is not to be considered as repealed or
modified by the later general statute unless it is absolutely necessary to.
give the latter act such a construction, in order that its words shall have
any meaning at all. A statute should not be held to have been impliedly
repealed by a later statute if it has been treated by subsequent legislation
as subsisting.

STATUTORY CoNsTRucTIoN-GRANTs OF PERMISSIVE OR MANDATORY PowER-USE OF

WORDS "MAY" AND "SHALL."

When the word "may" is used in the statutory grant of a power, it is assumed
the power was intended to be permissive, discretionary, rather than manda-.
tory. Only where the context or subject matter compels such construction,
is it ever construed to mean "shall" and the power to be mandatory. Where
neither the context nor subject matter of the act of August 1, 1914, compels-
such construction and "may" is used in contradistinction to "shall," held,.
the provision using "may" grants a permissive power.

STATUTORY CoNsTRucTIoN-DEPARTMENTAL PRACTICE IN ADMINIsTERING AND CON-

STRUINO STATUTE.

The construction of a statute which the Department charged with its admin-
istration has uniformly and consistently placed on it, is used by the courts



8 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

as an aid in interpretation. Because the practice of the Department in.
administering and construing the 1907 and 1914 acts has neither been uni-

form, consistent, nor unchallenged, it presents no obstacle to the conclusion

that the later statute did not repeal the earlier one.

STATUTORY CONSTrUCTION-STATUTES RELATING TO INDIANS.

In the Government's dealings with the Indians, statutes should be liberally

construed, and doubts resolved in their favor.

Solicitor's opinions of December 13, 1916, D-40929, and March 15, 1929,
M-18556, unpublished, overruled in so far as inconsistent. 33 Ops. Atty. Gen.
25, distinguished.

You have referred to me for opinion a question submitted by the
Commissioner of Indian Affairs:

Have the Indians on the Fort Hall Indian Reservation the right to receive
water from the irrigation project there located without payment of assess-
ments for operation and maintenance (a) where the restricted fee patented
land is still held by the original allottee or his heirs, (b) where restrictions
have been removed and the land is still held by the original allottee or his

heirs, and (c) where the restricted Indian land is leased for one or more
years?

In my opinion, the answer is that with the single exception of In-
dian lands which are leased for a term longer than three years, the
Indian owners of lands on the Fort Hall Indian Reservation do have
the right to receive water without payment of assessments for opera-
tion and maintenance, regardless of the' nature of or restrictions on
their title, or whether the lands are still held by the original allottee
or his heirs.

The act of March 1, 1907 (34 Stat. 1015), was the Indian Depart-
ment Appropriation Bill for the year ending June 30, 1908. In it.
special provision was made for construction of an irrigation system
at the Fort Hall Reservation. For such purpose $350,000 was: ap-
propriated. This sum was to be reimbursed the United States from
moneys obtained from the sale of water rights to owners of lands
in private ownership at the rate of $6 per acre. These lands were
in that part of the reservation which the Fort Hall Indians had
theretofore ceded to the United States.

Among other things, it was provided:

The land susceptible of irrigation under the system herein provided and
owned by Indians in severalty or in common shall be deemed to have a right

to so much water as may be required to irrigate said lands without cost to the
Indians so long as the title remains in said Indians or tribe, but any such

lands leased for a longer term than three years shall bear their pro rata

part of the cost of the maintenance of the system that may be constructed,
and when the Indian title is extinguished these lands shall also bear their
pro rata cost of maintenance.

(34 Stat. 1024. This will hereafter be referred to as the 1907 exemption
provision.)

[VoL
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Thus it was unequivocally said that with the one exception of
lands leased for more than three years, Indian-owned lands were to
receive water without the imposition of operation and maintenance
charges. This provision was not the result of any general condition
common to all Indians. It was justified by special circumstances
peculiar to these particular Indians, and Imown to Congress when
the statute was enacted.

The original appropriation bill did not provide for a Fort Hall
:irrigation system. Senator DuBois moved to add the provisions
therefor to the act. In support of the amendment he submitted to
the Senate a written statement of his own and a letter from the
Cormmissioner of Indian Affairs to him. They were referred to the
Committee on Indian Affairs and ordered printed. The Committee,
of which the Senator was a mernber, approved the amendment and
incorporated his statement and the letter of the Commissioner in its
report. (Cong. Rec., Vol. 41, p.1 427; Senate Doc. No. 23,0 59th
Cong. 2d sess.; Senate Rep. No. 5689, 59th Cong. 2d sess., pp. 14,15.)

These documents reveal that the following factors induced Con--
gress to enact the exemption provision.- The white-owned lands
on the ceded portion of the reservation were worthless without water.
The white owners were to be charged $6 per acre for water rights.
"A large sum of money" belonging to these Indians had already
been spent on an irrigating canal. These Indians had by treaties
three times ceded portions of their lands to the United States. The
Lemhi Indians were about to be 'moved to the Fort Hall Reservation
and take lands in severalty. "Under all the circumstances it does
not seem fair nor equitable that the Indians should pay for this addi-
tional irrigation system * * ". .-It is fair that the whites should
pay for this storage system." The bill was to accomplish the desired

* object, "without working an injustice to the Indians of the Fort
Hall Reservation, who are certainly entitled to some consideration
in the matter ofb securing water for their lands." 

The jact of August 1, 1914 (38 Stat. 582), was an appropriation.
* act for the Bureau of Indian Affairs. for the year ending June 30,

1915. 0 It did not expressly repeal or: even mention the act of -March
.1, 1907, or. any part of it. But the claim has been made that it ima-
pliedly repealed the 1907 exemption provision.

In. 1907 Congress granted the Fort Hall Indians an exemption
which, in its considered judgment, was equitably due them. If for
no known reason it intended seven years later to withdraw the grant,
it could easily enough have said so. May we justifiably say that
such an intent is implicit in the words of the 1914 statute? The
evidence to support a conclusion that it is, should be clear, convincing,
unmistakable. 0 .S CORT (IF APLALb,

THIRD CIRCUIT

The Pronerty of the united States
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Repeals by implication are not favored. They will be implied
only if the two statutes are irreconcilable and it is impossible rea-
sonably to give effect to-both. The implication must be necessary.
The intention of the legislature to repeal must be clear and, manifest.
More particularly, "where there are two statutes upon the same
subject, the earlier being special and the later general, the pre-
slumption is, in the absence of an express repeal, or an absolute in-
compatibility, that the special is intended to remain in force as an
exception to the general." "When the mind of the legislator has
been turned to the details of a subject, and he has acted upon.it, a
subsequent statute in general terms or treating the subject in a
general manner and not expressly contradicting the original act,
shall not be considered as intended to affect the more particular or
positive previous provisions, unless it is absolutely necessary to give
the latter act such a construction, in order that its words shall have
any meaning at all." WashAington v. Miller, 235 U. S. 422, 428;
Posadas v. National City Banko, 296 U. -S. 497, 503, 504; Rodgers v.
United States, 185 U.. S. 83, 88, 89.

Among other things, the later act appropriated $335,000 for gen-
eral irrigation work on Indian reservations. Attached to the pro-
vision therefor were several provisos, three'of which relate to pay-
ment of construction and maintenance charges. These three provisos
separately discussed- hereafter, make no mention of any particular
Indians, reservations, or irrigation systems. They constituted gen-
eral legislation. The 1907 exemption provision applied to a particu-
lar group of Indians, the Fort Hall Reservation and its irrigation
system. It was special legislation enacted as a result of conditions
peculiar to the: Fort Hall Indians. Thus its survivorship is- aided
by the general rule against the implication of a repeal, as well as
the even more emphasized subsidiary rule against the implied repeal
of a special-statute by a general one. Guided by these rules I think
the conclusion that there was no implied repeal is inescapable.

(a) The only one of the three 1914 provisos which mentions main-
tenance charges is this:

* * *; and for lands irrigable under any such system or project the Secretary
of the Interior may fix maintenance charges which shall be paid as he may

direct, such payments to be available for use in maintaining the project or
system for which collected.

(38 Stat. 583. This will hereafter be referred to as the maintenance
proviso.)

When the; word "may" is used in the statutory grant of a, poer, it
is assumed the p6o~ v wart nted to be permissive, discretionary,

�i. �i I C,-
., 3 ;C, ',";, � !,il� -I., _-n , �-

�- � 4� -1 - . " t V_,;"
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rather than mandatory. Only where the context or subject matter

compels such construction, is it ever construed to mean "shall" and

the power to be mandatory. Neither context nor subject matter com-

pels such construction here. In the next proviso it is said that

moneys "shall" be reimbursable. And in the following one, the Sec-

retary is "authorized and directed to apportion." The statute clearly
idistinguishes between the permissive and the mandatory. By this

proviso the Secretary was merely authorized, not directed, to fix and

collect maintenance charges. Farmers Band v. Federal Reserve Banki
2662 U. S. 649; United States v. Thoman, 156 U. S. 353; Terre Haute v.

Indiana, 194 U. S. 579.
A permissive power to collect maintenance charges has a flexible

range. To authorize, but not direct, the exercise of a power, pre-

supposes the existence of occasions when -it need ' not or is not to be

exercised. The 1907 act made provision for one such occasion. The

result of giving effect to botli is simply this : The Secretary has the

general power to collect maintenance charges. At Fort Hall, too, he

may collect these charges, but the burden of payment is to be borne

by 'those-users who are-not Indian landowners and those Indian land-

owners who lease their lands for more than three years.. The later

statute expressly grants a general permissive authority. The earlier

one merely regulates its exercise in a limited area. There is con-

sistency, compatibility, harmony. Both may reasonably 'be given

effect without conflict. A repeal cannot be implied. Washington v.

Miller; Rodgers v. United States; Posadas v. National City Banik,
supra; Ex parte Crow Dog, 109 U.-S. 556; United States v. Healeyj,

160 U. 5. 136; Knapp' v. Byram, 21 Fed. (2d) 226.

In the second portion of the proviso, it was provided that the

moneys collected were to be available for maintaining the project for

which collected. This concerned merely the mechanics of handling

such moneys as were collected; not how nor from whom the money.

was to be collected. It therefore does not merit serious consideration

in determining whether there was an implied repeal. , And yet legis-

lative records present convincing proof that it was this portion of

the proviso in which the primary purpose animating its, enactment -

.found expression.
The maintenance proviso is actually the seccd half of a longer

proviso. The two portions are separated by a semicolon. The first

half provides "that the proceeds of sales of material utilized for temr

porary work and structures shall be covered into the appropriation
made therefor and be available for the purpose of the appropriation."

Both portions have this in common: Moneys received were again to

be directly used for particular irrigation purposes. BRoth were

intended to achieve related objectives.

11



[Vol.12 0 DEOISIONS OF TH3E DEPARTMENT OF THE INTERIOR

The; following is from the justification submitted by the Assistant
Commissioner of Indian Affairs to the House Committee:

Under the present laws and decisions by the comptroller, the funds derived

from the sale of such articles must be deposited to the credit of the United

States and are no longer available for construction of the projects for which

they were appropriated; and this, so far as the irrigation work is concerned,

amounts to a reduction of the appropriation * * *. The acreage cost for

maintenance on these projects is fixed by the Secretary of the Interior each

year, and the necessity for some specific authority of law for collecting mainte-

nance charges has become apparent. The Comptroller of the Treasury has

decided in the case of Fort Hall, which would undoubtedly apply to other reser-

vations, that the money so collected must be deposited to the credit of the

United States. It is therefore unavailable for the purpose for which it was

intended, unless later appropriated by Congress. e * * If legislation as sug-

gested in the draft of the bill prepared by the- Indian Office is; passed, the

amount of money. available for the construction of a project will equal. the

appropriation, and the money collected for maintenance * * * will be used

for the purpose of maintaining and operating the various systems.'

Moneys paid in discharge of obligations to pay for operation and
maintenance charges were to be used as indicated instead of being
-deposited to the credit of the United States. This purpose is wholly
unrelated to an existing exemption from liability to pay such charges.

It is true there was some mention of the necessity for authority to

collect maintenancu charges. But the necessity was not for creating
the authority, it was for obtaining "specific authority of law." The
implied power had theretofore been assumed&to exist, unchallenged,
so far as appears. Thus in a letter from the Assistant Secretary to
the Fort Hall Superintendent of Irrigation, dated April 2, 1913, it
was said that "although there appears to be no specific authority of.
law for the assessment of maintenance charges, yet the express author-
ity for the Secretary of the; Interior to do whatever is necessary to
carry out the purposes of the act of March 1, 1907 * * * is believed
to cover the situation." The 1907 exemption provision itself furnishes
proof of the existence of the implied power. In enjoining collection
from a particular group, the existence of a general power to collect
is implicit .

' Hearings before Subcommittee of House Committee on Indian Affairs, on the Indian
Appropriation Bill, 1913, page 34:; incorporated by reference in Hearings before Senate

Committee on Indian Affairs on H. R. 12579, 1914, page 278; relevant Senate Hearings
included by reference, Senate Rep. No. 519, 68d Cong. 2d. sess., page 8.

H-lere, as elsewhere in this opinion, legislative records are used as an aid in ascertaining
legislative intent. That such use is sanctioned, see Penn. Mutual Co. v. Lederer, 252
U. S. 523, 534; Gooch v. United States, 297 U. S. 124, 127; Duparquet v. Elvans, 297
U. S. 216, 220; Omaec7hevarria v. Idaho, 246 U. S. 343, 351; O'1Tara v. Lue1kenbach, 269
U. S. 364, 367, 3686- Fed. Tr. Comam. v. Raladast Co., 283 U. S. 643, 650; District of
Coluaibia v. Reeter, 15 App. D. C. 237, 241; The Courts and Committee Reports, J. P.
Chamberlain, 1 Univ. of Chicago Law .Rev. 81; A Note on "Statutory Interpretation,"
Landis, 43 Harvard Law Rev. 886.
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V Legislative records relating to the nmaintenance proviso reveal its
purposes to be clearly consistent with the survival of the 1907
exemption provision.

(b) The next proviso is this:
That all moneys expended heretofore or hereafter under this provision shall

be reimbursable where the Indians have adequate funds to repay the Govern-
ment, such reimbursements to be made under such rules and regulations as the
Secretary of the Interior may prescribe.

(38 Stat. 583. This will hereafter be referred to as the reimbursable
proviso.)

All these provisos were attached to a general irrigation appropria-
tion. In addition to the three already mentioned there was another.
It provided that "no part of this appropriation shall be expended on
any irrigation system or reclamation project for which specific appro-
priation is made in this Act or for which public funds are or may
be available under any other Act of Congress." Previous appropria-
tion bills also included such general irrigation appropriations and
similar commands against the use thereof. Both in the 1914 A ct and
previous ones, specific appropriations were made for the Fort Hall
project (act of April 4, 1910, 36 Stat. 270, 274; act of March 3, 1911,
36 Stat. 1059, 1063; act of August 24, 1912, 37 Stat. 518, 524; act of
June 30, 1913, 38 Stat. 78, 87; act of August 1, 1914, 38 Stat. 583,
589).

The reimbursable proviso speaks of moneys being "reimnbursable
where the Indians have adequate funds to repay the Government."
The meaning of both reimbursement and repayment is the return of
an equivalent received. Congress could not have intended that re-
imbursement or repayment of the general irrigation appropriations
was to be made by persons who had not received and were not to
receive any benefit therefrom.

That this proviso was intended to apply to those projects which
were financed out of this and previous general appropriations and
-not such projects as Fort Hall is made clear by legislative history and
records. Referring to the general irrigation appropriations the
Senate Committee reported-

This is the general item for irrigation work amongst the :Indians. The ap-
propriation provides for the general irrigation force of the Indian Office, the,
payment of salaries and expenses, as welt as providing for the construction or
small irrigation projects for Indians who are without funds. In other portions:
of the bill are found speciflc items for irrigation which are reimbursable. ThAi
item is a gratuity, excepting for the proviso: "That all moneys * *

(Report of Senate Committee on Indian Affairs, Sen. Rep. No.. 519,
63d Cong., 2d sess., p. 8.)

13
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Assistant Commissioner Merritt testified during committee hear-
ings to the same effect. He said this proviso was intended to apply
to certain small irrigation projects which. had been constructed out
of previous general appropriations for Indians who were without
funds. In the belief that they might "ultimately be able to pay for
the construction cost" the Department desired the authority to require
the Indians whose lands had been irrigated "to pay for that con-
struction." (Senate Committee Hearings, .supra, pp. 190, 276; incor-
porated by reference, Senate Committee Report, supra, pp. 7, 8.)

In the House consideration was being given to a maintenance ap-
propriation for Gila River Reservation, which as it then stood was
not made reimbursable. Representative Mondell pointed out that
part of the general irrigation appropriation seemed to be intended for
the same purpose as this one; that the former was reimbursable and
the latter was not. He moved to amend the item so as to make it
-reimbursable and the House agreed to it. The maintenance item for
Fort Halt similarly had not been made reimbursable and an amend-
ment making it reimbursable was later also moved and agreed to.
(Cong. Rec., Vol. 51, pp. 3572, 3573, 3659.) In thus agreeing to the
amendments, it evidently was assumed that this reimbursable pro-
viso would not apply to projects for which specific appropriation
was otherwise made in the act. United States v. St. Paul, 247 U. S.
310, 318; Fox v. Standard Oil, 294 U. S. 87, 96.

The Fort Hall project then was not intended to be included within
the terms of this proviso. In no sense is the latter repugnant to the
1907 exemption provision. Both are effective in different. areas.
There is no conflict and no implication of a repeal.

(c) The next proviso is as follows:

That the Secretary of the Interior is hereby authorized and directed to ap-
portion the cost of any irrigation project constructed for Indians and made
reimbursable out of tribal funds of said Indians in accordance with the benefits
,received by each individual Indian so far as practicable from, said irrigation
project, said cost to be apportioned against such individual Indian under such
rules, regulations, and conditions as the Secretary of .the Interior may pre-
scribe. * * :

(38 Stat. 583. This will hereafter be referred to as the apportionment
proviso.)

This proviso has no application to the Fort Hall project. The
"cost" of that project was not "made reimbursable out of tribal funds."
Its-cost was intended to be reimbursed out of the moneys received from
the sale of water rights to the white owners. (Act of March 1, 1907.
See pp. 2 and 3 hereof.)

Moreover, this proviso refers to reimbursement -for cost of construc-
tion, not operation and maintenance. "Cost" of a project in the ordi-
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nary sense means the original cost, not that plus cost of maintenance.
That this meaning was here intended is made plain by the surrounding
context. The words "cost of any irrigation project" are used in contra-
distinction with "maintenance charges" in the maintenance proviso.
Two separate provisos thus covered two differently characterized sub-
jects and treated them differently. "Cost of any irrigation project"
is followed by "constructed"; not constructed and maintained.

The second half of the sentence, the first half of which constitutes
the quoted proviso, also supports this interpretation. Being in the
same sentence, separated by a comma and connected by "and, we
may assume the general subject matter of both portions to be the same.
The latter portion requires the Secretary to submit annually to Con-
gress a "cost" account of each irrigation project. It enumerates what
this report was to include. No mention is made of maintehance ex-
penses. On the contrary, the only expenditures enumerated are:
"amount expended on construction"; "amount necessary to complete";
and "cost per acre when completed." Thus, "cost" is related and
limited to construction as distinguished from maintenance expenses.

Abundant evidence that cost of construction, not operation and
maintenance charges, was intended to be apportioned, may be found
in the legislative records. (Senate Committee Report, supra, pp. 7, 8.;
Senate Committee Hearings, supra, pp. 277, 191, incorporated by
reference in its report, pp. 7, 8; Cong. Rec., Vol. 51, p. 3660.)

Even as to construction costs tjiis. proviso on its face assumes the
existence of an. obligation to reimburse. It merely provides for an
equitable method of apportionment of "cost * * * made reimn
bursable out of tribal funds." There is no attempt, express or implied,
to create an obligation to reimburse if none existed.

The apportionment proviso and the 1907 exemption provision have
no common subject matter. There can be no incompatibility. A
repeal cannot be implied.

2.

We come now to a consideration of the maintenance appropriation
provisions for Fort Hall since 1914. Prior to 1914 they were made
without provision for reimbursement. (36 Stat. 1063; 37 Stat. 524;
t8 Stat. 87.)

(a). In the 1914 act, the appropriation was provided to be "re-
imbursable to the .United States out of any funds of the Indians
occupying the Fort Hall Reservation now or hereafter available."
(38 Stat. 589.) In effect, by the joint resolution of March 4, 1915,
the same appropriation was made and it too was similarly made,
reimbursable. (38 Stat. 1228.) A similar provision was expressly
included in the act of May 18, 1916. (39 Stat. 132.)

15
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These provisions did not effect an implied repeal of the 1907 ex-
emption provision. In these three instances Congress merely provided
for three exceptions to the application of the latter provision. To the

extent thereby provided, there was inconsistency, and a resulting
modification. But the older statute otherwise survived. Wood v.

United States, 41 U. S. 341, 362; Posadas v. National City Bank, 296

U. S. 497, 503, 504; Solicitor's -Opinion, September 18, 1920, unpub-
lished, D-48409.

(b) The act of March 2, 1917, however, provided:

For improvement and maintenance and operation of the Fort Hall irrigation
system, $25,000: Provided, That expenditures hereunder for improvemnents
shall be reimbursable to the United States in accordance Witlv the provisions
of the act of March first, nineteen hundred and seven.

(39 Stat. 976.)

Except for the amount, the very- sanle words are repeated in the.

acts of May 25, 1918 and June 30, 1919 (40 Stat. 571, 41 Stat. 13).
- Here is convincing proof that Congress never intended to repeal

the 1907 provision, by the 1914 act. Operation and maintenance ex-
penditures were not made reimbursable. Only improvement ex-

penditures were. But this is immaterial. The quoted reference to

the 1907 act is unmistakable evidence that three, four, and five years

after the enactment of the 1914 act, Congress considered the pro-

visions of the 1907 act concerning reimbursement of irrigation ex-

penditures at Fort Hall to be still alive.
In Rural Special School District v. City (218 S. W. 661, 142 Ark.

279) it was held that one statute did not impliedly repeal another. A

statute enacted later than both had referred to the earlier of the

two statutes as follows: "as provided in Act 321 of the Acts of

1909 * * *." One ground for the decision was that there was no

conflict between the two statutes. The other was that a "court should

be slow indeed to construe an act repealed by implication which had
been treated by subsequent legislation, touching the same subject

matter, as a living, and not a dead, letter of the law." (218 5. W.
663. ) 

(c) To five of the appropriations was merely added the word
"reimbursable." (40 Stat. 840; 41 Stat. 1171; 42 Stat. 447, 1165;
43 Stat. 402.) The addition of the word "reimbursable" was neutral
in effect. Reimbursement should then have been made according to

existing law. Pursuant to the 1907 act, reimbursement of these ap-
propriations should have been made by the Indian owners of lands

leased for more than three years, and .the white owners on the ceded
tract.

[Vol. I
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(d) Besides those already mentioned, there were nineteen; Fort
Hall maintenance appropriations.2 None of these made provision
for reimbursement. They present no difficulties; they are consistent
with and support the conclusion that the exemption provision was not
impliedly repealed.

The construction of a statute which the Department charged with
its administration has uniformly and consistently placed on it, is
used by the courts as an aid in interpretation. United States v.
Healey, 160 U. S. 136, 145; Norwegian Nitrogen Co. v. United States,
288 U. S. 294, 315; 46 Harvard Law Review 1033. Since 1914 the
practice of the Department in assessing operation and maintenance
charges at Fort Hall has not been uniform. Opinions on whether
the 1907 exemption provision survived the 1914 act have been.
conflicting.

Prior LO 1914, the assessments had been levied only against the.
white-owned lands on the ceded portion of the reservation. .(Assess-
ment orders of March 10, 1911, December 2, 1911, February 28, 1912,
undated telegram from First Assistant Secretary to Dietz, fixing
1913 charges.) For the 1914,. 1915, and 1916 irrigation seasons, the
white owners were assessed. Though this is not quite clear the In-
dians were apparently merely debited the amount of the maintenance.
appropriations, which during these years were made reimbursable out
of any available funds of the Indians. (Orders of September 11,.
1914, February 26, 1915, March 21, 1916.) For the seasons from 1917>
to 1925, inclusive, "each acre of land irrigable from the Fort Hall
system," was assessed. 3 There was thus indicated an. opinion that
the 1914 act had rendered inoperative the injunction of the 1907 act
against charging the Indians..,

In 1926 there was a change. The Assessment Order, of the Secre-
tary provided for assessment "against all lands in white- ownership
and on which fee patents shaZl have, been issued to the Indian and
where trust patent- ands are leased." (Order of March 3, 1926.)
This order was based upon a letter of the Commissioner of Indian
Affairs to the Secretary dated February 26, 1926. In it he said
"The order fixing the charges for 1926 is similar to thq order fixing
such charges in 1925 except that specific mention is made relative to,
trust patent Indian lands in view of the provisions of an act of March

238 Stat. 1157; 39 Stat. 31; 41 Stat. 418, 1234; 42 Stat. 568, 1189, 1539; 43 Stat.
1152; 44 Stat. 464, 945, 1257; 45 Stat. 212, 1574; 46 Stat. 290, 1127; 47 Stat. 830; 48
Stat. 370; 49 Stat. 187; 49 Stat. 1757.

Orders of February 21, 1917, February 4, 1918, February 21, 1919, February 9, 1920,
February 4, 1921, March 10, 1922, February 27, 1923, March 20, 1924, March 28, 1925.

125897-39-VOL. 56-4
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1, 1907 * * *." A summary of the exemption provision followed.
The 1907 act was still considered quite alive. This, though even
this order did not fully comply with the 1907 provision. According
to the statute, Indian owners, regardless of the nature of or restric-
tions on their title, were not to pay; the only exception was when
their lands were leased for more than three years. This order as-
sessed Indians if fee patents had been granted them, or if trust
patent lands were leased, regardless of the term of the lease. The)
orders of January 27, 1927, February 7, 1928, and January 21, 1929,
contained the very same language as that quoted from the 1926
order.

On March 6, 1929, however, the Commissioner wrote the Secretary
recommending a modification of the January 21, 1929, order. After
quoting the exemption provision of the 1907 act, he said:

In view of the provisions of the law above cited, it is recommended that the
order be modified so as to authorize the assessment of operation and maintenance
charges for the season 1929 at the rate designated against "all lands in white
ownership and against lands in Indian ownership under lease for a longer term
than three years."

The suggested modification would have resulted in complete com-
pliance with the 1907 act and is in my opinion the form in which all
operation and maintenance assessment orders should have been and
now should be promulgated. Because of an opinion of the Solicitor
(M-18556), dated March 15, 1929, hereinafter more fully discussed, the
recommendation was not accepted and the order not modified.

In 1930 the assessment was levied "against all lands in white owner-
ship, and against all lands in Indian ownership on 'which the restric-
tions :have been renoved, and against all restricted lands that anex
leased." (Order of February 10, 1930.) The same language has
been used in all succeeding orders (March 5, 1931, December 29, 1931,
January 6, 1933, February 28, 1934; the latter order is effective until
further notice). *Within the terms of these current orders there is not
full compliance with the 1907 act. Indians are charged if their re-
strictions have been removed, or if they have leased their lands, regard-
less of the terms of the leases.

Three unpublished opinions of the Solicitor similarly reflect vacillar
tion and doubt. On December 13, 1916, it was held the assessments
should be levied against all, white and Indian alike -(D-40929). On
September 18, 1920, the holding was that the 1907 provision had not
been repealed, except as the act of 1914, joint resolution of 1915 and
act-of 1916 made the operation and maintenance appropriations pro-
vided by these statutes reimbursable (D-48409). On March 15, 1929,
it was held that the 1914 act had completely repealed the .1907 pro-
vision (M-1855 6).

[VoL-
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The practice of the Department in administering and construing
the 1907 and 1914 acts presents no obstacle to a conclusion that the 1907
act is still in force. It has neither been uniform, consistent nor
unchallenged. United States v. Healey, 160 U. S. 136, 145; Nor-
nwegian Nitrogen Co. v. United States, 288 U. S. 294, 315; 46 Harvard
Law Review 1033.

4

(a) In the 1916 opinion Solicitor Mahaffie held that the Indian
lands should bear their proportionate share of the operation and
maintenance charges. His only reason for so holding was that the
three successive reimbursable appropriations of the 1914, 1915, and
1916 acts evidenced an intention that the Indians as well as the whites
should pay the charges. That Congress never so intended is made
abundantly clear by subsequent legislation. None of the Fort Hall
appropriations made since 1916 was accompanied by any such pro-
vision for reimbursement of operation and maintenance charges.
The three appropriation acts immediately following those on which
Solicitor Mahaffie relied contain affirmative evidence that the 1907
provision was still considered by Congress to be alive; and nothing
in later legislation supports a contrary conclusion.

-(b) The 1920 opinion of the Solicitor concerned both construction
and operation and maintenance charges. Again, no consideration
was given the three 1914 provisos. The opinion refers to the one of
1916, and to the four statutes enacted since that opinion, three of
which provided for reimbursement "in accordance with the pro-
visions of the act of March 1, 1907," and the fourth made no pro-
vision for reimbursement (acts of March -2, 1917, May 25, 1918, June
30, 1919, and.February 14, 1920). It concludes: "The provision in
the act of March 1, 1907, exempting lands in Indian ownership has
not been abrogated by subsequent law, except as to expenditures
made from the appropriations provided by the acts of August 1,
1914, 'joint resolution of March 4, 1915, and act of May 18, 1916."
With this conclusion I, am in complete accord.

Even as regards construction charges the 1920 opinion did not
mention -the reimbursable proviso. It only gave consideration
to the apportionment proviso. The assumption is implicit that
the latter proviso concerned construction and not maintenance
charges. Moreover, it was held that the Fort Hall-project was "not
within the purview of this provision. The cost is not made 'reim-
bursable out of tribal funds of the Indians." (P. 3.).

(c) The 1929 opinion held the 1907 provision 'was repealed by the
1914 act.- Apparently the reimbursable and' apportionment provisos
Were not considered material, for no mention was made of them. The
maintenance proviso alone is discussed. I agree with so much of the

19



20 . DECISIONS OF THE DEPARTMENT OF THE INTERIOR [

opinion as held the power granted to the Secretary, by that proviso

was discretionary. For the reasons hereinbefore fully set forth, I

cannot agree there was a repeal. His opinion relied on the language.

of the law, a portion of. the report of the Senate Committee, and an

opinion of the Attorney General. There is nothing in the language

of the law from which the implication of a repeal would necessarily

follow. The portion of the Senate Committee report which is re-

ferred to both in this opinion and that of, the Attorney General had

no application to the maintenance proviso or to maintenance charges..

What was being' discussed was the apportionment proviso, which

concerned only construction charges and in any event did not apply'

to Fort Hall. (Senate Committee Report, supra, pp. 7, 8.)

The Attorney General's opinion (33 Opinions, Attorney General,,

25) concerned the liability of purchasers of Indian lands on the

Wind River Reservation for payment of construction charges. It-

held there was no such liability because (a) the purchasers had

bought in reliance on representations there would be no such charges,,

and (b) the 1914 apportionment proviso did not necessarily apply

to white purchasers. Construction, not operation and maintenance.

charges, were involved. The only portion of the 1914 act considered

directly involved was the apportionment proviso. It was said: "A

question arose as to whether the proviso in the act of 1914 directing

the apportionment of costs was applicable at all to the Wind River

Reservation, and the Solicitor, for your Department gave an opinion

that it does so apply." But in the 1920 Fort Hall opinion, the

Solicitor said: "The Fort Hall project is not within the purview

of this provision. The cost is not made 'reimbursable out of tribal

funds of the Indians.' In this respect it differs from the Wind River

project, subject of my opinion of May 25, 1920 * **" There

was no such statute as the Fort Hall exemption provision in the

case of Wind River. No question of implied repeal was involved.

The Attorney General's opinion furnishes no support, by analogy

or otherwise, for a conclusion contrary to mine.

To the extent that the Solicitor's opinion of March 15, 1929, ig

inconsistent with this opinion, it is overruled.

5

I think there can be no substantial doubt with regard to the con-

clusion that the 1907 exemption provision is still in force. But even

if there were such doubt, it should be resolved in favor of the Indians-

Choate v. Trapp, 224 U. S. 665, 675.
In that case the question was whether allotted Indian lands could

be taxed despite a provision in the statute under which patents

[VeL-
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had been issued that the lands were to be nontaxable during the Iperiod
involved. It was held the exemption there considered was a con-
stitutionally protected contract and property right of which the,
Indians could not be deprived without due process of law. The
analogy between exemption from taxation and exemption from pay-
ment of maintenance, charges is close. So that if we were to con-
strue the 1914 act as an attempt to repeal the 1907. exemption provi-
sion, it might well be argued that the attempted repeal was beyond
the power of Congress..

But apart from this, the CChoate case is authority for a rule of
construction directly applicable to our problem. The argument had
been made.that tax exemptions are strictly construed. The Court
applied another rule of construction, "recognized, without exception,
for more than a hundred years," 224 U. S. 675:

But in the Government's dealings with the Indians the rule is exactly the con-
trary. The construction, instead of.being strict, is liberal; doubtful expressions,
instead of being resolved in favor of the United States, are to be resolved in
favor of a weak and defenseless people, whod are wards of the nation, and
dependent wholly upon its protection and good faith.

In my opinion, the only Indian owned lands on the Fort Hall
Reservation which may be assessed for operation and maintenance
charges are those whose 'owners have leased them for more than three
years. All other Indian owners have the, right to receive water
without payment of such charges.

Approved:t September 24, 1936.

OSCAR L. CHAFIPMAN,
Assistat Secretary.

* S The following is from a letter dated September 19, 1938, from the
Acting Commissioner of Indian Affairs to, the Superintendent of the
Fort Hall Agency:

During the period since this opinion was rendered there has been considerable
correspondence as to the exact meaning of the phrase, "have leased them for
more than three years," but on February ,25, 1938, in a letter addressed to the
,Chief Field Counsel, the Office of the Solicitor makes the following statement:

" "* *if8 I think that the words 'any such lands leased for a longer term'
than three years', may reasonably be construed to mean any such lands
which have been leased for a period longer than three years regardless
of whether such leasing has been under one lease or more than one lease;
that if an Indian has so leased his lands for more than three years, they
are thereafter subject to operation and maintenance assessments whenever
and while they are under lease."

From this it is clear that when a tract of Fort Hall Indian land has been in
a lease status, that is, under lease for a period of three years or for periods

21
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aggregating three years, during which time it has been exempt from operation
and maintenance charges, .then from that time on it shall be subject to operation
and maintenance charges whenever it is leased and for whatever period it is
leased. It is entitled to free water for a total of three years and no more.
This does not affect the right of the Indian owner to free water whenever the
tract is not under lease.

Approved: September 24, 1938.
W. C. MENDENHALL

Acting Assistant Secretary.

ENGLISH v. BIRCRFIELD ET AL.

Decided September 80, 1936

STocK-RArsING HoMEsTEAD-CoNTEs'r BY MINERAL CLAIMANT-SUIFICIENCY OF
EVIDENCE TO WARRANT CANCELATION.

Where in a contest brought by a mineral claimant against two- stock-raising
entries based only upon priority of right, the evidence fails, to show the
character of any mineralized vein, on what claim or claims the mineral was
found, or with what entry the mining claims are in conflict, the evidence
is insufficient to warrant cancelation of the entries and warrants dismissal
of the contest.

Ainsworth Copper Co. v. Bex (53 I. D. 382); Southern Pacific Railroad Corn-
pany (50 L. D. 577), followed and applied.

PRAcTICE-FAILTR To APPEAL FROM REGIsTER'S DEcIsIoN.

Where contestee fails to appeal from an adverse decision of the register, under
Rule 50 of Practice, in the absence of fraud or gross irregularity the deci-
sion becomes final, and the contestee loses all interest he has in the land
and any rights he might have asserted, including objections to the sufficiency
of the contest affidavits or other irregularities, leaving the question of the
preference right of the contestant solely one between the contestant and
the Government.

SToCx-RAsING HOMnsTEAD-CoNTEsTANr's PnEEFERERoE RIGET OF ENTRY..E

Where a contest against a stock-raising homestead entry includes a charge
that the entry is invalid by reason of conflict with prior valid mining claims.
and also, by subsequent amendment, a charge that the entryman failed to
comply with the residence requirements, if the entry is canceled on proof of
the latter charge, the contestant is entitled to a preference right of entry
although he may not have claimed such right in his original or amended
contest affidavits.

Duprat v. Ewing (4 L. D. 19); Hodges v. Colcord (24 L. D. 221); Augur v.
McGuire (16 L. D. 372), cited and applied.

SAME-CoNTEsTANT's TENDER OF CosTs.
Successful contestant who tendered the full costs of contest is entitled to his

preference right of entry, even though the register under a misconception
of contestant's rights refused to so apply the costs tendered and returned
part of the costs to contestant, provided contestant thereafter pays the
full costs of contest.
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SAME-EFECT or ENTRY APPLICATION ON1\ ENTRYMAN'S MINING CLArMS FOE SAME

LAND.
Successful mineral contestant cannot exercise a preference right of entry

under the stock-raising homestead law and at the same time assert that
he has a right to the land by virtue of prior mining locations. Upon the

-filing of his application to make stock-raising homestead entry, such filing
will be held to have the legal effect of an abandonment of. his asserted
mining claims.

WALTERS, First Assistant Secretaryy:
May 15, 1928, William P. Birchfield, Jr., filed application Las

Cruces 037216'which as subsequently amended was allowed November
3, 1930, under the stock-raising homestead law for lots 8, 9, 10, 11,
and 12, Sec. 30 and lots 1, 2, 3, 4, 6, 7, 12, E½/2NWI/4, SE1/4 SWt/ 4 Sec.
31,T.25S.,R.7W.,N.M. P.M.

March 26, 1934, Howard A. Birchfield filed like application 049621
for lots 1, 5, 6, 7, E1/½ and E1/2 Wy/2 See. 30, T. 25 S., R. 7 W., and
Jack A. Curtis filed like application 049626 for E1/2,_ NEt/4 SW'4 Sec.
31 and lot 6, NEl/4, EA/2NWl/ 4 Sec. 19 in the same township and range.
Entry 049621 :was allowed on the date it was filed and 049626 on
March 29, 1934. It appears from the official plat of the township
approved October 26, 1927, that the above-described entries together
considered coverall of said Secs. 30 and 31.

March 31, 1934, Len S. English filed and served, without notice
of contest by the register, a protest against the entries on the above-
named entryman, charging:

That the. said area included in sections 30 and 31 are well known to be
heavily mineralized; that he has since 1915 resided upon. one or another of his
mineral claims therein; that he has 4 recorded mineral claims and 10 mineral
locations in Sec. 80 and 23 recorded mineral claims in section 31; that all of
said mineral claims and locations are, and have been continuously worked, as
required by law; that he verily believes the' above named entrymen were
well aware of his said several mineral claims :.at the time they made entries.

Affiant further sayeth that he has discovered and is working very valuable.
mineral deposits in the said area and that all of said area is more valuable
for mineral than for any other purpose and that, homestead entries thereon
would be detrimental to the mining of the said valuable ores thereon.

- April 30, 1934, the homestead entrymen filed answer alleging, among
other things, that while there is some mineral .in the Florita Moun-
tains which embrace most of the entries that the protestant did not
have a single valid claim on any of the property involved in the
protest. By letter of June 6, 1934, the Commissioner of the General
Land Office, observing that the entrymen having answered without
questioning the service, directed a hearing under Rule 8 of Practice.
The hearing was set before a United States Commissioner at Doming,
New Mexico, on Augoust 14, 1934, at which the parties appeared and



24 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [VoL

contestant applied to amend his affidavit of contest by adding the
charge:

That William P. Birchfield, holding Homestead Entry 037216, has since said

entry was allowed failed to establish residence upon said property or to place

improvements thereon, tending to increase the value of said entry for stock-

raising purposes and that said entryman has failed to place permanent im-

provements thereon equal to 62l/2 cents per acre during the first three years

following said entry.
That said entryman has not resided upon said premises as much as seven

months out of .each year following the entry thereof, and has wholly failed

to comply with the Stock-raising Homestead Act, under which said land was
entered.

Counsel for contestees objected to the amiendmient on the ground
that the case was at issue on the allegations contained in the original

notice of .contest, that contestees were surprised by the additional

charges, that they were not in position to proceed with the hearing

without sufficient time:to prepare an answer, whereupon counsel for

-contestant expressed willingness to continue the case to such time

as would give contestees opportunity to meet the issues presented by

the amended affidavit, and thereupon it was stipulated between the

parties that the: case be continued to date of final hearing before

the register on the 24th day of August 1934., The case went to trial

before the register on the last-mentioned date, at which testimony: was

offered bearing upon the issues raised by the original and additional

charge without, so far as it appears, any objection on that ground

being made by contestees. There as filed a motion to dismiss the

contest affidavits against the entries of Howard A. Birchfield and

Curtis, but what action was taken thereon does not appear. It seems

certain demurrers were overruled and one sustained by the register,

but it must be presumed, as evidence on the charges was heard, that

!objections to their sufficiency were not sustained.

In the record there appears an answer to the additional charge by

Birchfield in substance denying the allegations therein, the date Of

filing appearing to be August 27, 1934-after the hearing. In his

answer it is stated that the answer is made without-waiving his rights

against the receptioin of the amended affidavit of contest anb after

the overruling of his objections thereto.;

By decision of November 7, 1934, the register found that the evi-

dence did not conclusively show that valid mining claims exist in

Secs. 30 and 31, T. 35 S., R. 7 W.; that William P. Birchfi&ld failed

to show that he has established residence on the land in question or

that hehad resided upon said homestead for as much as seven months

each year for three years following the entry thereof. He, therefore,

recommended the dismissal of the contests against Curtis and Howard

Birchfield, and the cancelation6of the entry of William P. Birchfield,
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but without- award of a preference right of entry to contestant Eng-
lish on the grounds that no preference right was claimed in either
his original or amended protest and that the evidence tended to show
that contestant disposed of any claim he might have had in the land
to contestee William P. Birchfield "as will be shown by reference.
to contestee's Exhibit No. 1." :

No appeals were filed by any of contestees. Contestant appealed
from that part of register's decision wherein he was denied prefer-
ence rights as La successful contestant "to enter said land under the.
enlarged1homestead act." He alleges that he deposited at the begin-
ning of the hearing $25 for costs and upon claiming a preference
right a demand for an additional sum of $25 was made, being the
amount estimated to defray the cost of making and transcribing the
testimony of the witnesses at said hearing; that he received the regis-
ter's receipt for $50 to cover such costs; that the, contestee's Exhibit
I does not disclose any transfer of interest in land; that his prefer-
ence right was.seasonably claimed.

By decision of October 14, .1935, the Commissioner upon review
of the record affirmed the register in holding "that the evidence sub-
nitted does not conclusively show that valid mining claims exist in
Secs. 30 and 31"; that entryman (William P. Birchfield) did not
establish and maintain a bona fide residence on the entry and that:
English-for reasons hereinafter set forth-was not entitled to a
preference right of entry. As to the evidence relative to the pur-
chase of improvements, rights, or lands by. -illiam P. Birchfield.
from English it was held that it was too ambiguous and susceptible
of too many interpretations to arrive at-any conclusion. The Cornmis-
sioner therefore held the entry of William P. Birchfield for cancel-
ation but denied contestant English a preference right of entry.

English has appealed, and further asks that the consent as to the
Howard A. Birchfield entry be reopened for further testimony, in-
sisting that he has prior valid mining claims in both Secs. 30 and
31; that the testimony shows that he had shipped ore therefrom in
1921 and 1922. Repeating the contention of his counsel made at
the hearing that he may exercise his rights under the stock-raising
homestead act as well as a locator of mining claims and exhibiting
papers showing he had applied for a stock-raising entry for some
of the land involved prior to the survey thereof which he withdrew
on being advised by the register that the application was subject
to rejection, he insists that his intention to make the stock-raising
entry was timely made known.

It was incumbent upon the mineral claimant who alleges priority
of right to land' within a stock-raising entry to show that at the date
of the inception of the stock-raising entryman's rights (the date of

25
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an allowable application) he had a perfected mining location thereon,
or a mining location, though not perfected by discovery, upon which
he is in actual possession and in diligent prosecution of work in a
search for mineral. United States v. Hurliancc (51 L. D. 258);
Ainsworth Copper Co. v. Be? (53 I. D. 382). As stated in Southern
Pacific Railroad Company (50 L. D. 577):
* * * evidence should be adduced showing with as much certainty and pre-
cision as the available facts and circumstances admit, that such location lies
in whole or in Dart within one or more of the subdivisions in question.

This should be done by adducing testimony from witnesses who show that
they have actually identified, either by the aid of the monuments and mark-
ings on the ground, or by the calls and descriptive data in the location notice
or certificate, or by the aid of both, the ground covered by the mining location,
and who furnish in their testimony such diagrams or descriptive matter based
on their knowledge, relative to the situation of the claim with respect to a
proven, established United States public or mineral survey corner and the
lines and corner of the containing subdivisions, as will enable the Department
to clearly and certainly determine that the mining claim is included in or
invades such subdivision or subdivisions and that the valuable mineral lands
are within the boundaries of the claim. * * *

The contestant signally failed to adduce proof of the nature above
required. His evidence in support of his asserted superior right as
a mining claimant -consists of: (1) the insertion in the record of
copies of over 30 recorded mining location notices in which he ap-
pears as sole locator or as an associate locator and in which the
description of the location of the claims is so vague that it cannot
be determined that they affect the entries in question; (2) uncon-
tradicted assertion that he made a discovery on 27 claims and that
from Secs. 30 and 31 one carload of zinc ore and two carloads of
silver ore were shipped by him in 1921 or before then, and that he
had performed the annual assessment work as the law required.
Other witnesses testified that ore was shipped and that contestant
or his men were seen doing work of a mining nature. No evidence
is offered as to the character of any mineralized vein discovered or
showing made on what claim or claims mineral was found or from
what claim it was shipped, nor any evidence to. show with what entry
assailed the claims conflicted if any.

The Department said of the evidence in Ainsworth Copper Comn-
pany v. Ben, supra:

While the evidence of the extraction and shipment of ores from the land
prior to the entry tends to show there were discoveries on some part of it,
nevertheless, in the absence of evidence specifying from what claim or claims
it came, the department is unable to pronounce judgment as to which claims
are valid.

That comment applies to the evidence in the present case. The
register was therefore right in dismissing the contests against the
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entry of Curtis and Howard A. Birchfield, no allegation being made
other than priority of right against them. The evidence is insuffi-
cient to show that any specific part of the entry contested was in-
cluded in a valid mining claim, and therefore no cancelation was
warranted. However, as above indicated it does not justify the
judgment that there are no valid mining claims held by contestant:
in Sec. 30 or 31.

The reasons that the Commissioner sets forth for denying con-
testant a preference right are as follows:

There remains the question- raised by English in his appeal wherein he
claims a preference right to file on the land. It is a practice, easy to under--
stand, that when the owner of a mining location contests a conflicting stock-
raising homestead entry, he makes charges that the homestead entry has been
improperly allowed or that the homestead laws on residence, improvements, etc.,
have not been complied with. In this manner the mineral contestant can
sometimes attain his desired end even if he cannot show valid mineral loca-
tions existing prior to the homestead application. Thus the mere assertion
in a mineral contest that the homestead entry is invalid could leave the home-
stead claimant in the dark and take him by surprise as to the real purpose
of the contest-the purpose of the mineral claimant to secure a preference
right to the land. The charge that the homestead laws had not been complied
with was initiated and added to the mineral charge at the hearing at Deming,
and the charge contained nothing indicating that a preference right to enter
would be asked. English in his testimony said:

"Q. So the only object you have in this case is -that you want to be per-
mitted to have any mining-valid mining locations you have? A. Yes, sir;
and to be left alone."

The first intimation of a claim to a preference right appears later at the
close of Englishis testimony, as follows:

"Q. You have a homestead right? A. Yes, sir.
"Q. If you are successful in this contest, do you anticipate using your

preference right?
"Mr. NEwELL: We object to that question because by his pleadings,

contestant cuts his right off.
"Mr. SHERMAN: It is the contention of the contestant that he may ex-

- ercise his right under the stock-raising homestead as well as under min-
ing locations; and that neither one conflicts with the other; and that as
a result of this contest, any of these entries should be canceled, that under
the laws he would be entitled to a preference right.",

In his closing argument uthe attorney for entryman Birchfield objected to
contestant asking for a preference right.

-Rules of Practice on applications to contest provide:
"Rule 2. Any person desiring to institute a contest must file, in duplicate,

with the register, application in that behalf, together with statement un-
der oath containing:

* * * * *: * '*

"(e) Statement of the law under which applicant intends to acquire
title and facts showing that he is qualified to do so.
- * 8 * *. .* , **

27
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"Rule 3. The statements in the application must be corroborated by the

affidavit of at least one witness having such personal knowledge of the

facts in relation to the contested entry, as, if proven, would render it

subject to cancellation, and these facts must be set.forth in his affidavit."

Rules 6 to 11 prescribe the manner in which the contestee must be notified

of the application to contest and of the charges. Rules 13 and 15 practically

insure that not less than 50 days elapse between the day the contestee is noti-

fied of the charges and intention of the contestant and the day of the hearing.

The Rules of Practice provide for the orderly and fair litigation of public

land rights and questions. They provide that a contestee shall be timely ap-

praised of the nature of the case and enabled to prepare his defense without

danger of surprise. They have the force of law and must be followed implic-

itly where to permit change would not be equitable to aU interested parties.

Secs. 30 and 31, T. 25 S., R. 7 W., N. M. P. M., were included in the general

withdrawal of November 26, 1934, of all public land in twelve western States.

They were included in the New Mexico Grazing District No. 3, established July

1-1, 1935. However the metalliferous mineral-land laws continue unabridged in

effect, and the. sections are still open to prospecting, development, extraction of

mineral, and the locationand patenting of bona fide mining claims. Thus with

the cancellation of the homestead English has obtained all that he sought in

his application to contest as -properly filed and served on the contestee, and

attention must be called to the statement in his application to contest "that.

homestead entries thereon would be detrimental to the; mining of said valuable

ores thereon." To grant English a preference right to homestead this land by

deviating from the Rules of Practice would remove the land and its springs

from the operation of the Taylor grazing law under which Birchfield can be

expected to be an applicant for grazing privileges. Your decision is, there-

fore, affirmed and preference right in English to enter the land is denied.

The record of the hearing shows that counsel for contestant at the

conclusion of the hearing before the register tendered the full, costs

of contest and claimed a preference right of entry under the stock-

raising homestead law. -The records of the, General Land Office show

that register's receipt was issued to contestant for $50; that $22.15 of

this was retained by the register as earned and $27.85 returned to

contestant; that contestees obtained the register's receipt for $25. of

which $5.17 was retained as earned and $19.83 returned.

The contestant preferred in addition to his allegations of priority

a sufficient charge of invalidity of the William P. Birchfield entry;

the register entertained the charge and so far as it appears the objec-

tions made thereto were waived by stipulation before the United States

Commissioner and were not later renewed. Upon the evidence ad-

duced to sustain the charge, the register found it to be true, and can-

celation was recommended on that ground. The contestee having

failed to appeal from the register's decision it is final as to him except

in case of fraud or gross irregularity. Rule .50 of Practice. By

allowing the decision to become final, the contestee lost all interest

he had in the land and any rights he might assert including objections

to the sufficieney of the contest affidavits or other irregularities, leaving
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the question of preference right of entry solely one between the con-
testantand the Government.
* No gross irregularity in the proceedings is noticed that required the
Commissioner to take notice thereof sea spontes. The precise ground*
for denying the, preference right is not distinctly stated, but if by
deviation from Rules of Practice is mneant the absence of a corroborat-
ing affidavit to the original or amended charge, it may be said as to
the original affidavit that the Commissioner by ordering a hearing

* thereon adjudged it sufficient, and the trial proceeded and. objections
to the defect could not thereafter be made. TVinans v. Hills et al.
(4 L.t D. 254), and cases there cited. :No objection was made to the
lack of corroboration of the amended affidavit and consequently the
objection is waived. Butler v. Mohan (3 L. D. 513). The amended
charge was defective in that it did not comply with Rule 2 of Practice
in containing "a statement of the law under which the applicant
intends to acquire title and the facts showing he was qualified to do so."
However, it has been held several times by the Department that the
statement and showing required by this rule are designed to insure
good faith on the part of contestants and to* prevent the filing of
speculative contests by those who are not qualified or who do not intend
to acquire title to land under appropriate public land laws. Holnes
v. Kinsey (40 L. D. 55'7); Jud~son v. Woodward (41 L. D. 518, 519)';:
clodws v. Goodin (47 L. D. 298). The failure of contestant to dis-
close his intention in connection with the amended affidavit to acquire
title under the homestead law in no way deprived the contestee of full
knowledge of the issue Ihe was required to meet. There is no sugges-
tion in the record that contestant has not the qualifications of a
homesteader.

The (Commissioner appears to find further support for his action
in that a charge of invalidity of the homestead entry was added to
the charge of priority under the mineral laws without the contestant
indicating an intention to claim a Preference right. In several cases,
and none are found to the contrary, a preference right of entry

has been awarded though the contestant based his contest on a prior
adverse claim, where the caincelation of the entry contested was the
result of a contest prosecuted in good faith.' Duprat v. Ewing
; (4 L. ID. 19); Hodges v. Coloord (24 L. D. 221); Augur v. McGuire
(16 L. D. 372).

In Hodges v. Coloord, supcra, the Department said:
Section 2 of the act of May .14, 1880, declares that

"in all cases where any person has contested, paid the land office fees
and procured the' cancellation of any pre-emption, homestead or tilber-
,culture entry he * * * shall be allowed thirty days * * * to enter
said lands."
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There is nothing in the language here used which makes the preference
right of the contestant dependent upon the truth of the charge of disqualifica-
tion of the entryman. If the cancellation of the entry-whether by the re-
linquishment of the entryman, or the judgment of the Land Department-was
the result of the contest, the preference right of entry inures to the contestant
by operation of law.

If there were such jurisdictional defects in the affidavits of contest,,
or irregularities in the proceedings as not to warrant any judgment
of the issues tendered, then no action canceling the entry would be
justified, but as no such fatal defects are seen and the cancelation
being the result of the contest, contestant is entitled: to his prefer-
ence right provided he pay all the costs of contest, and should not
be deprived of that right because the register, under a misconception
of contestant's right refused so to apply the costs tendered. The
amended application to contest was filed prior to the withdrawal of
November 26, 1934, and establishment of the grazing district, and
contestant's rights are not affected thereby.

As to the evidence of purchase by William P. Birchfield of certain
lands, improvements and rights prior to- the entry, there is no
sufficient evidence of the conveyance of mining locations, it being
well settled that the laws that govern the transfer of real estate
govern the transfer of mining locations (see Lindley on Mines, Sec.
270), and assuming that the checks and letter of English offered by
Birchfield establish a sale of certain improvements on the land prior
to the application, nothing is seen in this that estops the former from
contesting the entry on the ground that the requirements of the home-
stead law were not fulfilled.

The contestant, however, cannot be heard to say that he has a right
of entry for the lands included in the entry of William P. Birchfield
and at the same time assert that he has a right thereto by virtue of
prior valid mining locations. The owner of a valid mining location
under the mining laws has an exclusive right to the possession and
enjoyment of the surface of his claim and the right to acquire the
legal title thereto from the Government upon the performance of
certain conditions. "While such claim continues to exist the Land
Department cannot, with propriety, recognize any other disposition
or appropriation of the land unless and until it be shown that
the mining claim has been abandoned." Henry TV. PollZOck (48
L. D. 5, 10). The affidavit a stock-raising homestead applicant has to
make in conformity with Circular No. 738 averring that no part of the
land is claimed, occupied or being worked under the mining laws
is incompatible with any contrary claim. If then, contestant pays

-the sum of $5.17 to cover the full costs of contest and upon cancela-
tion of the entry of Birchfield timely files a proper application to
make stock-raising entry for all or any part of the land, those acts
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will be construed and will be held to have the legal effect of an
abandonment of all estate, right or interest he may have in any prior
mining claims in conflict with the areas applied for, and he will be
relegated to such rights as he;nmay exercise equally with others as
to the minerals, under the provisions of section 9 of the stock-raising
homestead act. Evidence of the payment of the full cost or costs
will be sufficient if contestant deposits with the register the sum of
$5.17 in cash or by money order, New York draft, or certified check,
which sum should be repaid to the contestees.

The contest affidavit is not sufficiently specific to warrant the reopen-
ing of the case as to the entry of Howard A. Birchfield, and the
grounds assigned for such request are insufficient. The request to
reopen the contest is therefore denied.
- In accordance with these views the action of the Commissioner in
affirming the cancelation of the entry of William P. Birchfield is
affirmed; his action denying contestant a preference right is reversed.

Agfrmed in part.
Reversed in part.

LUCKEY v. HUSEIVAN

Decided October 22, 1936

PuBLIC LANDS-BOUNDARIES-PENCE AT VARIANcE WITH GovERzNMENT SURVEYED
BOUNDARY-Co~ot OF TiTmE.

Where an owner of patented land had an old fence which enclosed some ad-
joining public land, such owner has no claim or color of title to the en-
closed public land entitling him to purchase the same under the act of
December 22, 1928. It would not be good administrative practice to allow
subdivisions of public land to be divided and disposed in metes and bounds
surveys privately made except in very unusual- cases where mistakes in
location have been made on account of defects in the official surveys and
substantial equities are involved. Fences placed at variance with the true
lines cannot afford ground for departure from the rectangular system of
surveys of public lands in order to conform to such irregular fence lines.

United States v. furlimnan (51 L. D. 258), cited and applied.

WALTERS, First Assistant Secretary:

This is an appeal by James V. Luckey from a decision by the Com-
missioner of the General Land Office dated October 21, 1935, holding
his homestead entry for cancelation in part on the stated ground
that Henry W. Huseman had a superior right under a color of title
claim to the land as to which the entry was held for cancelation. The
facts and circumstances are as follows:

Luckey made his homestead entry on April 14, 1932, for lots 2, 6,
7, NE'/4SW1/4 Sec. 27, NE/4SE14 Sec. 28, T. 13 N., R. 113 W., 76th
P. M., Wyoming. In a letter dated July 22, 1933, to the General
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Land Office he stated that he had had a surveyor run his lines and
had staked the same so that he could cut hay and set a fence; that a
young man named William Huseman came and took the stakes away
telling Luckey to keep out of the field because the Husemans had
used the land a long time and were going to keep it.

In a letter dated June 14, 1935, Luckey stated that he had been
advised from- the district land office that William Huseman had filed
an application to purchase 11.35 acres of the land embraced in the
homestead entry in question, alleging that he had claimed title to
said land for more than 20 years; and that he, Luckey, was ready to
make final proof but had been advised by the register of the district
land office to wait until later.

HIuseinan's application was made under the act of December 22,
1928 (45: Stat. 1069),. to purchase portions of lot X, NE /4 SW1/4,

NW1/4SE1/4 Sec. 27, alleged to contain 11.35 acres and described by
metes and bounds. It was alleged that the improvements consisted
of a stake and rider fence on the north, east, and west of the strip,
valued at $250, which fence had been there for more than 40 years
and had been kept in repair; that Huseman purchased the ½S5E1/4
SE1/4 SW1/4, and lot 8, Sec. 27, which had been patented more than

35 years ago and thought that the adjoining strip to the north, the
land in controversy, was part of the land purchased; that about
seven acres of the land in question were under cultivation.

In the decision appealed from, the Commissioner said:.

The evidence presented shows in fact that the land applied for by Huseman

has been held under color of title, with improvements and cultivation, for

more than 20 years. Land thus held and occupied is not subject to entry

by another person. See the case of Earl E. Bauglva and Charles Lord (50

L. D. 239), which applies the decision in the case of. Atherton v. FPowler (96

U. S. 513) and other cases. Itjis the general rule in homestead and kindred

cases that entry and sale of the public lands must be in accordance with legal

subdivisions as shown by the approved plats of survey. However, where

equity demands it the rule is not strictly followed. To follow the fence line

in segregating the color of title claim from the homestead entry woul d require

a survey in the field. This would not be practicable on account of the expense.

The width of the strip cut off from the homestead by the fence varies from 1.81

chains at the southwest corner of lot 7, said Sec. 27, to 2.79 chains at the

southeast corner of the NE1ASW 1/, and the width of the strip segregated by

the fence in the NW1A SEl/4, said Sec. 27,' which subdivision is not embraced

in any entry, is 3.05 chains at the widest point.

It appears that an equitable solution of this problem would be to cut off

a strip 3.75 chains wide from the south side of lot 7 and the NEV1 SWA/4 and

from the NW1/,4,SE14. This would make the area of the color of title claim

21.39 acres and would cut off 13.89 acres from the homestead, leaving therein

141.15 acres.

The land which Luckey was allowed to enter was shown vacant
upon the records of the district land office. His entry was properly
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allowed and lie did not then know the lines of survey. On the other
hand, Henry W.. Huseman evidently did not know the lines of sur-
vey. and never had taken the trouble to find ouLt the actual boundaries
of the land hep had purchased. If he had caused the lines Xto be run
he would have found that there was a considerably larger acreagd
up to the old fence than that shown by the Government survey.

In the case of United States v. Hurliman (51 L. D. 258), the
Department expressed- itself as follows:

In Lindgren v. S7luel (49 L. . 65-3, 054), the Department said:
"It is well settled that land in the actual possession and occupancy of one

under color of title of claim of right is not subject to entry by another."
Citing Jones v. Arthur (28 L. D. 235); Burtis v. Kansas (34 L. . 204) Ather-
ton v. Fowler (96 U. S. 513) Lyle v. Patterson (228 U. S. 211) ; Krueger v.
Ufnited States (246 U. S. 69) Denee v. Ainkene7y (246 U. S. 2`8). . An examina-
tion, however, of the facts in that case and those cited in its support will dis-
close that they involved questions of unlawful intrusion upon possession or were
cases where the claimant in possession had such equities in the land as entitled
him to acquire the title under some applicable law.

An exception to the rule is made in some cases. which has application to the
case at bar. It has been held that where a prior occupant has possession of
a part of a governmental subdivision of public land anai the claimant enters
upon the unoccupied part claiming the right to enter the whoe of it, and in
pursuance of such claim files his declaratory statement and obtains a certifi-
cate of entry on the whole tract he will be allowed to recover possession of
the part occupied by the prior possessor. Whitaker v. Pen dole (78 Cal. 296;
20 Pac. 680) ; Hlavents v. flaws (63 Cal. 514).

In distinguishing the facts in the cases last cited from that before the court
where a peaceable homestead entry had been made covering lands in the actual
possession of another inclosed by fencing and used for agricultural purposes
the supreme court of California in the case of Gragg v. Cooper et al. (89 Pac.
346) observed:

"When the reasons for the doctrine stated in Atherton v. Fowler, supra,
are considered, the distinction between these cases and the others clearly
appears. Where the applicant can find a part of the land unoccupied, he
is at liberty to enter thereon, and can do so without danger of the strife,
altercations, violence, or breaches of the peace, such as would be invited
by an entry upon the actual possession of another. The reason of the
rule does not exist, and the rule ceases. Having the right to take up this
part of the land, and having obtained the evidence of title to the whole
thereby, his title will prevail over the person in possession who can show
no title whatever, but merely possession."

The reasoning of the court in the case last quoted commends itself to the
Department.

The mere existence of a fence between adjoining owners is not of
itself sufficient to establish the line between them. 9 C. J. 246. There-
was no one to acquiesce upon the part of the Government, in the loca-
tion of the fence as the northern boundary of Rusenian's land, and
almost immediately after entry Luckey caused a survey to be made.

125897-39-voL. 56-5
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The act of December 22, 1h28 -8supra, provides that the issuance of
patents for lands held under claim or color of title shall 'be in the

discretion of the Secretaty of the Interior. In the present case Huse-

man could readily have ascertained the boundaries of the land to which

he actually had title by Ihaving a survey made. It would not be a

good administrative practice to allow subdivisions of public land to

be divided and disposed of in metes and bounds surveys privately'made,

except in very unusual cases where mistakes-in location have been made

on account of defects in the official -surveys and substantial equities

are involved. No such conditions are fonld in this' case. It -is not-at

all unusual for fences to be placed somewhat at variance with the true

lines, but it cannot be admitted that such careless fencing affords

ground for departure from the rectangular system of surveys of public

lands in order to conform to such irregular fence lines. Hluseman is
the owner and is in possession of the land he actually purchased.

The decision appealed from is reversed and Huseinan's color of title

claim is rejected, Luckey's entry being left intact.
Reversed.

CHRISTMANN v. YONKERS

Decided December 11, 1936

PRAcTIcE-APPLICLATION FOR MINERSA PATENT-SUFFICIENCY OF ABasTAcT OF TiTm

An abstract of title filed by an applicant for a mineral patent, showing owner-

ship by the applicant of the claims involved is sufficient so far as title is

concerned to support the entry, even though the abstract does not show the

pendency of suits between applicant and adverse claimant.

PRAcTIior-ADvEasaE SmT-PJNLENCY Or JUDICIAL PROCEEDIGS.

The pendency Xof a ̀ suit for an injunction filed by the applicant for patent

against an adverse jCilaimant, and a cross complaint filed by the adverse

claimant where the pleadings do not mention the patent application or

the adverse claim and donot contain other allegations essential to constitute

a proceeding under section\ 2326, Revised Statutes, is not an adverse suit

within the meaning of said section.

SAME-AMMEDMENT OF PLEADINGS. : i

The Department will not ordinarily be controlled by judicial proceedings

instituted outside the provisions of section 2326, Revised Statutes, nor will

- a judgment rendered in an ordinary action wholly disconnected with the

patent proceedings be necessarily considered as aiding the Department,

but adverse claimant, if permitted by the court, may amend his pleadings

- so as to convert his action to one under section 2326.

PRACTIcE-REJEcTION oF ADVERsE CLATIM

- An adverse claim is properly rejected where no certified copy of the adverse
claimant's location is filed. - -:
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PEACTIcE-APPLiOATION FOR PATENT STAYED TO AWAIT RESULT OF PENDING SUnIT.
In conformity with the usual practice, although the adverse claim is insuffl-

cient, action on] the application for patent will be stayed to await the
result of. a pending suit involving the right of possession to -the claim as
a matter of grace and not of right.

PRACTIGE-REFUSAL OF DEPARTMENT TO ACCEPT Rn.INQIsEEMENT-ASSEETION OF
R.ELOCATOR'S RIGoITS. BY Aivm.sn CLAIMANT.

Where an adverse claimant pursuant to departmental decision relinquished
a subdivision of his stock-raising entry embracing the claim in controversy,
the refusal of. the Department to accept the relinquishment does not pre-
clude the adverse claimant from asserting rights as a relocator of the claim
under the mining law.

CHAPMAN, AssiStatnt Secretry: :
November 19, 1935, Frida 0. Christmann filed mineral appli-

cation Phoenix 076379 for the Frida 0. Placer; claim embracing
W1/2 SE1/ANElI/ Sec. 11, T. 24 S., R. 28 E., G. & S. ER. M. December
5, 1935, and during the period of publication of the notice of appli-
cation Gustave C. Yonkers filed protest and adverse claim. It was
alleged in support of the adverse claim that the claim for which
patent was sought by Christmann had been abandoned;. that no
assessment work had been performed thereon for the.years 1930-
1931 and 1931-1932; that no valid location of said claim had been
made; that protestant had held the landl in peaceable and adverse
possession for two years preceding the filing of the application-; that
protestant was in possession of said mining claim doing location work
preparatory to discovery and location when temporary injunction
was served on protestant August 15, 1935, in Cause No. 9237, Frida
0. Christrnann v. Gustate C. Yonkers in the Superior Court of Co-
chise County, Arizona, and that a new cross action, No. 9242, pending
for 30 days or more in the above-named cause, had been filed by pro-
testant and consolidated with Cause. No. y9237, and that'said cause is
pending and undetermined. Protestant asked that the- proceeding
on the application for protest be abated and that the matter be
treated as an adverse proceeding in the courts'.

IDecemnber 11, 1935, the register dismissed the adverse claim on the
ground that it did fnot appear tthat adverse claimant had made a
mining location and had not filed a copy of a location notice of the
claim. December 14, 1935, the adverse claimant responded by stating
that, in substance, he had made no mininig location, but that- the.
making thereof was interfered with by the injunction proceedings
and that under the ruling in Fields v. Gray., 1 Ariz. 404, one in pos-
session will be protected in his possession until he. could complete. his
location. He further contended that the Comhmissioner erred 'in di-
recting publication on the ground that &applicant had not furnished.
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a complete abstract of title as required by, paragraph 42 of the Min-
ing Regulations, in that any reference to the pending court proceed-
ings therein was not shown in the abstract.

The register by letter of December 17, 1935, treated adverse claim-
ant's response as an appeal and transmitted it with the abstract of
title filed by the applicant for patent to the General Land Office.

By decision of January 30, 1936, the Commissioner, atdverting to
the abstract of title, showing the location of the Frida 0. placer on
September 19, 1929, and to the various notices thereafter filed for
record relating to the assessment work or intention to hold the claim
and to a gift deed dated January 23, 1933, from Walter F. Christmann,
the locator of the Frida 0. claim, to his Wife, Frida 0. Christmann,
conveying all his property to her, but reserving a right to the pos-
session thereof during his lifetime, held the abstract sufficient as a
basis for an application for patent to the claim and affirmed the
register in holding the adverse claim for dismissal for the reason
that inasmuch as there was no showing that a mining location was
perfected, the proceedings were not one contemplated under section
2326, Revised Statutes. But in view of the allegation of Yonkers that
no discovery had been made on the claimn of the mineral applicant,
the Commissioner directed a stay of proceedings upon the application
for patent until investigation and report by the Divisioni of Investi-
gations, stating further that if it were deemed advisable the stay
would be continued until disposition of the suits pending before the
local court.

The adverse claimant appeals and assigns errors as follows:

1

The Commissioner erred in holding that the Register could entertain the
application for patent, when a State court action was pending at the time of
a cross-action by protestant disputing with applicant the legal possessory right
to the placer mining claim.

2

The Commissioner erred in not vacating the application for patent; or at
least holding it in abeyance, or remanding for hearing, pending the disposition
of suit in the State court on possessory right to the mining claim.

3

The Register and Commissioner of the General Land Office erred in not
requiring an investigation of the title to the placer mining claim in question,
after actual notice that a State court action was pending involving the title
when the application for patent was filed.

Although the abstract of title did not show the pendency of the
suits between the parties involving the right of possession to the
claims, if they had been so shown in the abstract, there would have
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been no error in entertaining the application for patent and proceed-
ing with publication thereof. The abstract showed full ownership of
the claim for which patent was sought in the applicant. That is the
purpose of the abstract and is sufficient so far as title was concerned
to support the entry. Repeater and Other Lodes, and cases there cited
(35 L. D. 54).

Examination of the bill for injunction filed by the applicant and
the cross-complaint filed by adverse claimant prior to the application
for patent show that while there is disclosed an issue as to right of
possession and the adverse claimant asserts a better right by virtue
of attempted acts of relocation, these suits are not earmarked as suits
under section 2326, Revised Statutes, as no mention is made therein
of the filing of the patent application and adverse claim in the local
office and do not contain other essential allegations to constitute a
proceeding under said statute. (See Lindley on Mines, Sec. 755.)
The Department will not ordinarily be controlled by judicial pro-
ceedings instituted outside of the sanctionm of section 2326, nor will
a judginepit remdered in an ordinary action, by which we mean one
wholly disconnected with the patent proceedings, be necessarily con-
sidered as aiding the Departmient. 420 M. Co. v. Bullion Ml. Co.
(2 Copp's L. 0. 5); Seynowur v. Wood (4 Copp's L. 0. 2); Nichols v.
Becker (11 L. D. 8) ; Cain v. Addenda Al. Co. (24 L. D. 18, 20);
Bunker Hill & ;Sullivan AM. Co. v. Shoshone M. Co. (33 L. D. 142).

Adverse claimant, however, if permitted by the court, where proper
adverse claim is filed in the local office subsequent to the suit between
the parties, may by supplemental pleadings convert his action into
one under section 2326 (Lindley on Min~es, Sec. 755, and cases there
cited), and may then as a matter of law be entitled to the stay of
proceedings prescribed by the statute. However, section 81, of Min-
ing Regulations (49 L. D. 79), requires that the adverse claimant
shall file a certified copy of his mining location, and the statute;
plainly contemplates that an adverse claim should be based on such
a location. The Commissioner was therefore right in rejecting the
adverse claim as insufficient.

The allegations in the protest and in the pleadings in the suits
mentioned raised the question whether the adverse claimant may
not be entitled to the possession of the land involved in the patent
application, and -whether he would have been entitled to make a
location had he not been restrained by the temporary injunction.
This question is for the court to determine, and its solution will aid
the Department in the disposition of the application. In conformity
with the usual practice, although the adverse claim is insufficient, as
there is pending a suit involving the right to the possession, the pro-
ceedings upon the application will be stayed as a matter of grace



[Vol.38 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

and not of right to await the result of the suit. Little Giant Lode

(22 L. D. 929); Northwestern Lode and Mill Site Company (8 L. D.
437); Thomas et al. v. Flling (25 L. D. 220),; Selma Oil Co. (33
L. D.8)

The fact that adverse claimant, pursuant to departmental decision
(Crstman v. Yonkers, 53 I. D. 228), relinquished a subdivision of
his stock-raising entry embracing the Frida 0. claim, -upon, the re-
fusal of the Department to accept a relinquishment from him of

that claim, alone does not preclude him, as contended by the ap-
plicant herein5 from asserting rights as a relocator under the mining
law. A report from the Bureau of Investigations pursuant to the

Commissioner's direction has been made upon the application which
charges merely that expenditure required for patent purposes has
not been made, so that the question of discovery is no longer material.

As herein modified the Commissioner's decision is affirmed.
Affdrmed.

STATE AND FEDERAL JURISDICTION OVER RESTRICTED INDIAN
RESERVATION LANDS

Opinion, December 11, 1936

INDIAN RESERVATioN-POWER Or STATE GAMEF WARDENS TO MAKE SEARCHES-

GAME IN POSSESSION OF INDIANS.

Control over Indian conduct and Indian property on an Indian reservation
is reserved to the United States, although for all other purposes a State
may exercise a poliee jurisdiction over the Territory. The State cannot

send its officers upon restricted Indian lands to search: for game thought
to be possessed by reservation Indians.

M|ARGOLD Solicitor:
My opinion has been requested on the question of whether State

game wardens may enter upon restricted Indian reservation lands in'
Minnesota to search for gaame they believe to be in the possession of

Indians.
This question demands consideration of the extent and basis of

State jurisdiction upon an Indian reservation. It has been settled

law since the famous case of Worcester v. State of Georgia, 6 Pet.

514, that a State has no jurisdiction to arrest a, non-Indian within

an Indian reservation for violation of a State law inconsistent with'

Federal laws and treaties affecting Indians. Likewise, it is settled;

that a State court has no jurisdiction to punish an Indian for acts

forbidden by -State law when such acts are committed within an

Indian reservation. United States v. Hamilton, 233 Fed. 685; In
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re Blaclkbird, 109 Fed. .139; In re Lincoln, 129 Fed. 247; United
States v. Quiver, 241 U. S. 602.

These limitations on State jurisdiction do not, however, go to the
point of denying all State jurisdiction within the boundaries of
an Indian reservation. It is well settled that a State has jurisdiction
to tax property owned by non-Indians within an Indian reservation
(Thomas v. Gay, 169 U. S. 264, holding that a tax on cattle pas-
tured on Indian lands under Indian leases is not a tax on rentals
and' is "too remote and indirect to be deemed a tax upon the lands
or privileges of the Indians" (p. 273). Accord: Wagoner v. Evans,
170 U. S. 588). It is also well settled that a State nmay punish a
Dnon-Indian for an offense conunitted against another non-Indian
within an Indian reservation, unless the United States in establishing
the State itself has reserved absolute and exclusive jurisdiction over
the territory of the reservation. Draper v. United States, 164 U. S.
240; UnitedStates v. MoBratnew, 104 U. S. 621.

0 The theory underlying all the foregoing decisions appears to be
that control over Indian; conduct and Indian property on an Indian
reservation is reserved to the United States, while for all other pur-
poses the State may exercise a police jurisdiction over the territory
of the reservation. Under this theory, the State cannot send its
officers upon restricted Indian lands to search for game thought to
be possessed by reservation Indians. Such action would be interfer-
ing with the person and property of Indians upon reservation lands,
and could not be legally supported without specific Federal statutory
authorization.

Such specific authorization, in another field, is given by the act
of February 15, 1929 (45 Stat. 1185; U. S. C., Tit. 25, Sec. 231),
authorizing State officers to enter upon Indian reservation lands "for
the purpose of making inspection of health and educational condi-
tions and enforcing sanitation and quarantine regulations or to
enforce compulsory school attendance of Indian pupils, as provided
by the law of the State, under such rules, regulations, and conditions as
the Secretary of the Interior may prescribe." Permission thus given
to State officers for limited purposes cannot be extended, without
further legislation, over purposes wholly different. The statute is
itself a recognition that. without specific authority State officers have
no power to enter restricted Indian lands for the enforcement of
State laws against Indians and their property.

I am therefore constrained to answer your question in the negative.

Approved: December 11, 1936.
OsOAR L. C:HAPMAN

Assistant Secretary.
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BILANCHE C. CRANE ET AL.

Decided Deceinber 16, 1936

MINING CLAII-ADVERSE CLAAIM-DEPARTMENTAL JURISDICTION-SECTIoN 2326,

REVISED STATUTES.

In determining the sufficiency of an adverse claim under Section 2326, Re-
vised Statutes, the Department only determines matters of form, and an

objection that goes to the merits of the adverse claim is not within the
jurisdiction of the Department to determine.

Chamnbers v. Pitts (2 Copp's L. 0. 162), City Rock v. Pitts (1 Copp's L. 0.
146), Owens et al. v. Stephens et al. (2 L. D. 699), cited and applied.

MINING CLAIM-ADVERSE PEocEEDOINGs-DERArTMrNTAL JURISDICTION.

- The question of the right of possession of the land between the parties in an

adverse proceeding under the statute is one exclusively for the courts, and
that question may involve a determination as to priority of location, as to

whether the location was made in conformity with law, as to whether the
land was subject to location in the manner it was attempted to be acquired.
The action, therefore, of -the Commissioner of the General Land Office in

rejecting an adverse claim on the ground that the land was not subject to
location is in effect a judgment that the adverse claimant had no right
to possession of the land. It is a judgment as to the merits, invaded the
jurisdiction of the court, and violated the mandate of the statute that wheni
an adverse claim is filed within the time required by law, all proceedings
upon the application, except with reference to the publication and proof
of notice, are stayed until the controversy is settled by a court of competent
jurisdiction, or the adverse claim waived.

Duffield v Sanl Francisco Chemiical Co., 205 Fed. 480, Meason v. Washington

Butte Mining Co., 214 Fed. 32, 36, Richtmond Mining Co. v. Rose, 114 U. S.
576, 585, Henry C. Boljard et al (53 I. D. 556), cited and applied.

MINING CLAIM-ADVERsE JUDICIAL PROcEEDINGS-PROTEST 

It is a rule of the Department that a protest will not be entertained during
the pendency of adverse judicial proceedings under Section 2326. Revised
Statutes, in which the protestant is a party, especially when the matter of
protest may be the subject of legitimate inquiry in the proceedings.

Crown Point Mi ning Co. v. Buck (26 L. D. 348), Clipper M11ining Co. (22 L. D.
527), cited and applied.

V MINING CLAIM-ADVERISE CLAIM-DIsMISSAL,

The dismissal of an adverse claim is not justified on the ground that by
proper construction of the acts authorizing withdrawal for the Indians, or

by proper construction of the language of the withdrawal, or by the terms
of the patent to the Indians, the land was not public land subject to
location at the time the adverse claimant initiated his location, although

after presentation- of the judgment roll of the court showing the land was
awarded the adverse claimant, the Department might have the question
whether the decision was conclusive as to the locatability of the land.

MINING CLAIM-ADvERSE CLAIM-SUCIT PENDING.

Although there is a question as to the sufficiency of the adverse claim, when

the suit is commenced the Department is not inclined to entertain an attack
on the adverse claim, relegating all questions to the courts.

[Vol.
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JPie1asters Appeal (2 L. D. 706), Reed v. Royt (1 L. D. 603), Brown v. Bond
(11 L. D. 150,154), cited and applied.

WALTERS, First Assistant Secretary:
March 12, 1936, Blanche C. Cranle made application, Los Angeles

052714, for patent to the Stewart Mine lode claim ill Sec. 23, T. 9 S.,
R. 2 W., S. B. M., located ill 1898. Publication of the notice of ap-
plication for paten-t began May 22, 1936. On July 9, 1936,-and within
the period of publication. Norman C. French and Fred J. Rynerson
filed adverse claim 052785 against the application alleging ownership
of .the Feldspar Double "O" and Gem Chief, lode claims located re,
spectively August 4 and 6, 1931, and that both claims were in conflict
with the Stewart Mine lode. On August 5, 1936, the mineral applicant
protested against the adverse claim in substance alleoing that at the
date of location of the adverse claims the land was embraced in an
Indian reservation and w, as, therefore, not subject to location.

Upon consideration of this protest the Commiissioner of the General
Land Office by decision of September 11, 1936, rejected the adverse
claim and as grounds therefor stated:

The records of this office show Sec. 23 was withdrawn on January 24, 1903,
for the Pala Band of Mission Indians and that it continues so withdrawn, and
since the date of the withdrawal it has not been subject to location under the
United States mining laws.
- It is unnecessary and entirely beside the point to consider at this time whether
the Stewart Mine lode claim is in all respects valid or whether the application
is sufficient in every particular. If the adverse claim is a proper one considera-
tion of the mineral application is precluded by law, Section 2326 R. S., which
expressly provides that upon the filing of an adverse claim the proceedings
shall be stayed in the land office until a final determination upon the adverse
claim is made. If the adverse claim is not one contemplated by the statute, it
will suffice at this time to reject the adverse clahn and the mineral application
may be considered thereafter in its regular order.

It has been held that a protest or adverse claim such as is not contemplated by
the statute should be rejected. Thomas et al. v. Riling (25 L. D. 495). In that
case it is true the question decided was that an alleged co-owner of the claim
for which patent was sought may not file an adverse claim but it is evident that
the same principle would apply to an adverse claim filed by one who does not
own either in whole or in part a mining claim in conflict with the one applied for.

A mining location may not be made on land not subject to such location and the
adverse mining locations are therefore wholly void and constitute the basis
for no right either as against the United States or this mineral applicant. The
attempted locations can not be recognized by this office for any purpose and the
adverse claim accordingly is rejected subject to adverse claimants' right of appeal
to the Secretary of the Interior within 30 days from notice in default of which
this action will become final and the case will be closed without further notice
from this office.

The adverse claimants have appealed and filed evidence of the
institution oln Auigust 6, 1936, of an adverse suit under section 2326,

741
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Revised Statutes, to quiet their title to the Feldspar Double "O" and
Gem Chief claims against the claim of the applicant for patent.

In support of the appeal adverse claimants alleged that:

The land was included in mining locations made in July 1898, based upon

valid discovery of mineral, and said locations were thereafter maintained by

the performance of annual assessment work and were so held at the date of

the attempted withdrawal of January 24, 1903, and said claims were continued

to be held until the year 1930-1931 when the mining lode claims were located
by appellants, French and Rynerson. Therefore neither the withdrawal, nor
the Indian patent, which issued February 4, 1920, under the provisions of the
Act of March 1, 1907 (34 Stat. 1015-1023), applied to or covered the lands in
the Feldspar Double "O" and Gem. Chief Lode Claims.

The basic act of January 12, 1891 (26 Stat. 712) which authorized withdrawal
of lands in California for the benefit of Mission Indians, directed the Com-
missioners appointed thereunder to "ascertain whether there are vacant public
lands in the vicinity to which they (Indians) may be removed" [italics ours].
The act further provided that "no patent shall embrace any tract or tracts to
which existing valid rights have attached in favor of any person under any of the
United States laws providing for the disposition of the public domain * *

The Act of March 1, 1907,. supra, amended the Act of Januiary 12, 1891,
supra, and provided that no patent issued thereunder "shall embrace any tract
or tracts to which valid existing rights have attached in favor of any person
under any of the United States laws providing for the disposition of the public
domain, unless such person shall acquiesce in and accept- the appraisal provided
for in this Act in all respects and shall thereafter, upon demand and payment
of such appraised value, execute a release of all claims and title thereto." The
language of both of these Acts excluded any and all existing claims under the
United States public land laws.,

On February 4, 1920, patent issued to the Indians covering the exterior bound-
aries of the section in which the mining claims were situated but such patent
did not, of course, include existing valid mining claims.

Among the errors assigned are in holding that the land covered by
the Feldspar Double "O" and Gem Chief were included in the with-
drawal, it being contended that the prior location made in 1898 and
maintained until relocated in the year 1930-1931, excepted the land
from the withdrawal of 1903 and from the patent to the Indians of
1920; that the patent of 1920 superseded and ended the withdrawal
and by force of the exceptions in the provisos in the acts authorizing
the patents, the original claims were excepted therefrom and became
subject to the relocation thereafter.

Error is also assigned in not suspending all action upon the adverse
claims and application for patent pending the decision of a court of
competent jurisdiction upon the adverse suit as required by the man-
datory provisions of section 2326, Revised Statutes, is being contended
that the case of Thomas et al. v. Elling is without application, that
the Commissioner's action was premature and in disregard of the
requirement that all proceedings in the land department be stayed to
await the decision of the courts.

[Vol.
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It is for- the Department to determine the sufficiency of an adverse
claim, for illustration, whether it is one contemplated by section 2326,
Revised- Statutes, whether it conforms to the requirements of that
statute and regulations thereunder, or whether it' is filed in time and
.is verified by oath. But it has long been the rule that only matters
of form are' to be decided by the Department, the merits are to' be
tried by the courts. Chambers v. Pitts (2 Copp's L. 0. 162)' City
Rock & 'Utah v. Pitts (1 Copp's L. 0. 146) Lindley on Mines, Sec.
'737.; An objection that goes to the merits of an adverse claim is not
'one within the jurisdiction of the Department to determine. Ouens
-et al. v. Stephens et al. (2 L. D.; 699). It- does not appear that the
-land is patented; adverse- claim is not, therefore, inappropriate for
that reason. Neither is the adverse claim one presented by an ex-
cluded co-owner 'of the claim for which patent is sought, as in Thomas
et al. v. Eiling, supra, who, as' there held, is not required to file ad-
verse claim. The controversy here is between lode claimants, assert-
ing independent and hostile sources of title and is a proper- subject of
-an adverse proceeding under section 2326.

It is firmly- settled that the question of the right of possession
'between the parties in such a proceeding is exclusively for the courts.
Whether the land is subject to location in the manner in which'it
was sought to be acquired is involved in the question of the right
to the possession. There is not only the question of which of the
adverse claimants is 'prior in time in making the location; whether
the; location was made in compliance with law, but also' whether the
land occupied and covered' by the location was subject to location

Xin the manner it was attempted to -be acquired. Dugeld v. amn FraA-
ciSco Chemical Co., 205 Fed. 480; Mason v. Washington-Butte Biaing
'Co., 214 Fed. 32, 36. A fortiori, the question is involved whether
the land is subject to location at all.'

The 'action of the Commissioner in rejecting the adverse claim
on the ground that the land was not subject to location was in effect
a judgment that the adverse claimant had no right to the possession of
the land and went to the merits of his claim. It invaded the jurisdiction
of the court and violated the mandate of the statute that when an
adverse claim is filed within the time required by law, all proceedings
upon the application in the land office, except with reference to the
publication and proof of notice, are stayed until the controversy shall
have been settled anaI decided by a court of competent jurisdiction
or the adverse claim waived. Richmond Mining Co. v. Rose, 114
U. S. 576, 585; Henry C.; Bolyard et 'al. (53 I.-D. 556); Lindley
on Mines, Sec. 74i, and cases there cited.-

It is a rule in the-Department that a piotest will not be entertained
during the pendency of adverse judicial proceedings 'to-which the
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protestant is a party, especially when the matter of protest mfay be

subject to legitimate inquiry in the pending adverse proceeding.

Crown Point Mfining Co. v. Buck (26 L. D. 348). The rule was

followed where the objection to the adverse claim was that the De-

partment had previously denied application -for patent therefor as

a placer on the ground that the land was nonplacer in character.

See Clipper Mining Conpany (22 L. D. 527).

The action of the Commissioner could not be justified for the rea-

son that by proper construction of the acts authorizing withdrawal

for the Indians, or by proper construction of the language of the

withdrawal, or by the terms of the patent to the Indians, the land

was not public land subject to location at the time the adverse claim-

ants initiated their location. That question would only arise for

determination by the land department in the event the adverse claim-

ant prevailed in the adverse suit, presented the judgment roll of

the court showing he was awarded the possession of the land, and

demanded a patent. Should that happen the Department might

have the question whether the decision of the court was conclusive

as to the locatability of the land. While the adverse proceeding is

pending and undetermined a decision on that question by the Coin-

missioner was premature and nugatory (H. C. Bolyard et al., supra),

and -would be so if now determined by; the Department.
Even if it were conceided that there is a question as to the suffi-

ciency of the adverse claim, when the suit is commenced the Depart-

ment is not inclined to entertain an attack on the adverse claim,

relegating all questions to the courts. MlcMaster's appeal (2 L. D.

.706, 707); Reed v. Royt (1 L. D. 603); Brown v. Bond (11 L. D.

150, 154).
The protest should have been and is hereby dismissed. The action

of the Commissioner in rejecting the adverse claim is reversed.
Reversed.

BUCKHOLTS v. ANDERSON

Decided December 31, 1936:

OIL A-ND GAS LANDS-APPLICATION FOR LEASE-ACTS OF MARCH 3, 1887, JULY 17,

1914.

Section 5 of the act of March 3, 1887 (24 Stat. 556), does not confer a vested

right. It does not confirm any title but simply grants a privilege. The

act of July 17, 1914 (38 Stat. 509), modifies section 5 of the act of March

3, 1887, SO that any person now applying under the latter act to purchase

land actually or prospectively valuable for oil or gas must consent to

reservation of oil or gas deposits to the United States.

The cases of Hutton et at. v. Forbes (31 L. D. 325), and Clogston v. Palmer,

(32 L. D. 77), cited and distinguished.
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WALTERS, First Assistant Secretary:
On March 2, 1936, E. E. Buckholts filed an application to lease the

NW1¼4 Sec. 35, T. 12 S., R. 22 W., 6th P. MI., Kansas, under the act
,of August 21, 1935 (49 Stat. 674). On July 20, 1936, Charles J. Ander-
son filed an application to purchase the land above described in accord-
ance with the provisions of section 5 of the act of Mardh 3, 1887 (24
Stat.0 556). By decision of August 21, 1936, the Comnissioner of the
General Land Office rejected the lease application on the ground that
Anderson had the right to the land and all mninerals therein.

The Commissioner states that the facts are substantially as follows:
The land involved is within the 20-mile limits of the odd-section

grant in place, -under the acts of July 1, 1862 (12 Stat. 489), and
July 2, 1864 (13 Stat. 357), to the Leavenworth, Pawnee, and Western
Railroad Company, succeeded by the Union Pacific Railway Com-
pany, Eastern Division, -which by change of name became the Kansas,
Pacific Railway Company, and the present owner Union Pacific Land
Company. This grant has been adjusted and closed under the pro-.
visions of the cited act of 1887, the beneficiary having received all
land to which it was entitled. The NW'/4 Sec. 35 was never listed by
the company under the grant, and no patent has been issued.

On May 5, 1879, the Kansas Pacific Railway Company conveyed
this land by warranty deed to Albert E. Warren, who thereafter
conveyed by warranty deed to Henry R. Wilcox. . It appears that
Wilcox executed a mortgage to Warren in connection r with the sale,
and this mortgage was assigned to the Union Pacific Railway Coin-
pany,- which company lost a suit to foreclose because the statute of
limitations had run. Several transfers followed and on December
11, 1897, the land was conveyed to Anderson, who has since possessed
and used the same.

After reciting the facts the Commissioner says:

Anderson has set up facts which tend to establish the right in him to
purchase said NWXI4 Sec. 35 under Sec. 5 of the act of March 3, 1887. Before
patent can be issued it will be necessary-for him to forward here the sum of
$200, being the purchase price of the land at the rate of $1.25 per acre. Also,
it will be necessary for him to publish notice of the application.

* * * *I * * :- *

A right to purchase under Sec. 5 of the act of March 3, 1887, carries with
it the right to minerals in the land, provided the original purchaser from the
beneficiary of the grant did not know of the mineral character of the land
at the time of such purchase. 32 L. D. 77; 31 L. D. 325. There is no evi-
dence of such knowledge of mineral character on the part of Albert E. Warren,
the original purchaser. As Anderson Lnder his application would have a
right to any oil and gas discovered, Buckholts can gain nothing from his
lease application 06362, being for oil and gas which would, if discovered,
actually be Anderson's.

45
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Buckholts has filed an appeal, and reply. thereto, with brief and,
argument has been filed on behalf of Anderson.

The cited acts of July i,'1862, and July 2, 1864, provide that all
mineral lands other. than coal and-iron lands shall be excepted from
the operation of the grants therein.

In. the case Barden v. Northern Pacific Railroad Company, 154
r.S. 288, it was held that by the act of July 2, 1864 (13 Stat.. 357),
all mineral lands other than iron and coal were excluded from the
operation of the grant of public lands, whether known. or unknown.

That is to say, if any lands which would otherwise pass under the
: grant were foundi at any time before the issuance of patent to be
mineral in character they 'were excepted from the grant.; The pro< ,
visions of this act appear to be the same as those in the acts in thia
case.

Section, 5 of the act, of March 3, 1887, supra, reads in part as
follows:,

That where any said company shall have sold to citizens.of the United States,
or to persons who have declared their intention to become such citizens, as a

part. of its grant, lands not conveyed .to or. for, the, use of such company, said
lands being the numbered sections prescribed in the grant, and being cotermi-

nous with the 'construteted parts of said road, .aid where the lands soqsold are
for. any reason excepted from the: operation of the grant to said company, it

shall be lawful for the bona, fide purchaser thereof from said company to make
payment to the United States for said lands at. the, ordinary Government price
for like lands, and thereupon patents shall issue therefor to the said bona fide

purchaser, his heirs or assigns.

In: the case of Hutton et al. v. Forbes (31 L. D. 325) the Depart-
ment held that one who. purchased land from a',railroad company
known to be mineral at the date of the purchase was not ,a purchaser
in good faith within the meaning of the above-quoted act, and was
not entitled to patent for mineral land. The Department further
stated that if such lands were not known to be mineral at the time
of their purchase,' no subsejuent discovery or development of min-
Orals' thereon. could affect the question of the good faith of the
purchase. This expression of opinion was not necessary for -the
decision in the-case.

In the case of Clogstoi v. Palmer (32 L. D. 77). the Department
held that' where lands coming within the provisions of sectiqn 5 of
the act of March 3, 1887, and not known to be mineral in character
at the time of' their purehase from the. railroad company were sub-

sequently found to be mineral, they were. not. for that reason excepted
from the right to purchase granted by the section. The Department
cited court: decisions to the'effect that the good faith 'of the parties
in making contracts of purchase was the! conttolling consideration and
said:

[Vol.
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Such being the intention of Congress, as shown by judicial decisions and
executive rulings, it follows as a logical consequence that the bond fides of
the purchase is to be determined by the conditions prevailing at the time of
the purchase and. in viewv. of which it was made. The known character of the
land at -the date of the purchase from the company is' therefore the determining
factor in any controversy involving the. character of the land applied for under
the provisions of said section. To except lands from purchase under its pro-
visions'for the reason that they contain minerals, it must appear that the lands
were -of known mineral character at the; date, of the sale by the land-grant
company, :and therefore swere such that they were excepted from *the grant
to the, railroad company, and that he could obtain no title thereto from the
company.

There was also a question in said case. as to the effect of a with-
drawal for forest purposes. The Departnient held that the provisions
of section 24 of the act of March 3, 1891 (26 Stat. 109, 1103), were
not intended by- Congress to authorize the President in establishing
a forest reserve to extinguish an existing right to purchase granted
by section 5 of the, act of March. 3, 1887. But in that connectidn it
was stated:

The right to purchase conferred by said section 5 of the act of March 3, 1887,
is not a vested right. It may be modified or entirely ex'tii.guished by Congress
while it is in an inchoate condition.

In the case of Ramsey v. Tacoma Land Company, 196 U. S. 360,
the court, in construing said section 5 of the act of 1887, said: "Obvi-
ously the statute is not-a curative one, confirms no title, but simply
grants a privilege."-X

Has the right to purchase conferred by the act under consideration
been modified?

Section 3 of the act of July 17, 1914 (38 Stat. 509), is as follows:

That any person who has, in good faith, located, selected, entered, or pur-
chased, or any person who shall hereafter locate, select, enter, or purchase,
under the nonmineral land laws of the United States, any lands which are
subsequently withdrawn, classified, or reported as being valuable for phosphate,
nitrate, potash, oil, gas, or asphaltic minerals, may, upon application therefor,
and making satisfactory proof of compliance with the laws under which such
lands are claimed, receive a patent therefor, which patent shall: contain a
reservation to the United States of all deposits on account of which the lands
were withdrawn, classified, or reported as being valuable, together with the
right to prospect for, mine, and remove the same.

See the Regulations of March 20, 1915 (44 L. D. 32, 37), under
the above-quoted section.

Unpatented lands within the primary limits of railroad grants are
subject to the provisions of the act of July 17, 1914, supra. Instruc-
tions of September 17, 1925 (51 L. D. 196). The Indian Allotment
act of February 8,.1887 (24 Stat. 388), is modified by the act of July-
17, 1914. Clark, Jr. v. Be Inally et at. (51 L. D. 91, 98).
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In section 37 of the act of February 25, 1920 (41 Stat. 437), it is

provided:

That the deposits of * * * oil * * and gas, herein referred to, in

lands valuable for such minerals, * * * shall be subject to disposition only

in the form and manner provided in this Act.

It is conceded that the purpose of section 5 of the act of 1887 was

to grant relief to bona, fide purchasers from railroad companies.

There may be justification for the. Closgton v. Palmer decision, be-

cause then it was a question of all or nothing. Now the laws are

modified.
Anderson's predecessor in interest purchased nolnmineral land from

the railroad company. Anderson may acquire title to nonmineral

land. He has no vested right, no. equitable title. He. has merely

the privilege of purchasing and that must be determined according

to the laws which now govern.
If the land in question is known to be valuable for oil. or gas,

actually or merely prospectively, Anderson must file a waiver of

right to such minerals. The procedure prescribed in paragraph 12 c

of the Oil and Gas Regulations (47 L. D. 437, 445) should be followed.

The decision appealed from is reversed.
Reversed.

APPLICABILITY OF THE ACT OF JUNE 20, 1936 (49 STAT. 1542), TO

INDIVIDUAL MEMBERS OF THE OSAGE TRIBE OF INDIANS IN

OKLAHOMA:'
Opinion, Januar^y 4, 1937

INDIANS AND INDIAN LANDS-OSAGE INDIANS-TAX EXEaMPTIONS.

The relief afforded by section 1 of the act of June 20, 1936, supra, may be

extended to those individual Osage Indians who meet the requirements of

that section. Section 2 of the act of June 20, 1936, supra-a, declaring that

lands purchased with restricted or trust funds of individual Indians and

held subject to restrictions upon encumbrance or alienation except with

the approval of the Secretary of the Interior shall be instrumentalities of

the Federal Government and as such exempt from taxation, is applicable

to lands acquired and held in this manner for Osage Indians as well as

Indians of other tribes.:

STATUTORY CONSTRUCTION-ACT OF JuNn 20, 1936--REPEAL BY IMPLICATION.

Special statutes relative to the taxation of Osage lands are superseded by

the act of June 20, 1936, to the extent that the latter act is inconsistent

with earlier statutes.
The maxim "Repeals by implication are not favored," reasonably con-

strued in the light of decided cases applying the- maxim mneans: '(a)

l See Opinion of the Attorney General, Feb. 13, 1937, 38 Opirlns of the Attorney

General 577.
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that any ambiguity in the later statute will be construed, if possible, so as
to avoid conflict with an earlier statute; and .(b) that if two statutes. on
the same subject are- not inconsistent and both can be. conveniently en-
forced, the later statute will not be held to repeal the earlier statute.

The maxim "Generalia specialibus non derogant" is. likewise to be con-
strued as (a) -a rule for resolving ambiguities, and (b) a caution against

- implied repeals in cases where there is no logical inconsistency between the
* two statutes.

MARGOLD, Solicitor::
My opinion has been requested as to what, if any, application -the

act of June 20, 1936 (49. Stat. 1552), has to the individual members.
of the Osage Tribe of. Indialns in Oklahoma. The act reads:

That there: is hereby authorized to be appropriated, out of any money in the
Treasury of the United States not otherwise appropriated, the sum of $25,000 to-
be expended under such rules and regulations as the Secretary of the Interior
.may prescribe;,for payment of taxes, including penalties and interest, assessed
against individually owned Indian land the title to, which, is held subject to
restrictions against alienation or encumbrance except with the consent or ap-
proval of the Secretary of the Interior, heretofore purchased out of trust or
restricted funds of an Indian, where the Secretary finds that such land was
purchased with the understanding and belief on the part of said Indian that
after purchase it would be nontaxable, and for redemption or reacquisition of
any such land heretofore or hereafter sold for nonpayment of taxes.

Sma. 2. All lands, the title to which is now held by an Indian subject to
restrictions against alienation or encumbrance except with the consent or
approval of the Secretary of the Interior, heretofore purchased out of trust
or restricted funds of said Indian, are hereby declared to be instrumentalities
of the Federal Government, and shall be nontaxable until otherwise directed
by Congress.

In explanation of the above statute, it may be said that the right
of the State and its legal subdivisions to tax' lands purchased with the
restricted or trust funds of individual Indians and conveyed to the
Indians by deeds prohibiting alienation or encumbrance without the
consent or approval of the Secretary of the Interior was' the subject
of controversy and litigation extending over a considerable period of
years. It has now been finally decided that such lands after acquisi-
tion by the Indians remain subject to the taxing power of the State.
United States v. Gray, 284 Fed. 103, disind. 263 U. S. 689; United
States v. Ranson, 284 Fed.' 108, aff'd. 263 U. S. 691; United States v.
Muirnert3 15 F. (2d) 926; McCurdy v. United States, 246 U. S. 263;
Work v. Aulnmert, 29 F. (2d) 393; Shaw v. Oil Corporation, 276
U. S. 575. As a result, many Indians who were financially unable to
meet these tax burdens lost their lands under tax foreclosure sales,
and others faced similar losses. The object of the act of June 20,
1936, supra, is to afford a measure of relief to these Indians.

Two forms of relief are provided and dealt with, respectively, iI
separate sections of the statute. Section 1 provides for an appro-

125897-39-vot. 56--6
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priation. of $25,000, which is. to be available only in cases. where the

Secretary of the Interior finds that the lands were acquired by the

Indians with the belief and understanding that they would be non-

taxable, and where such finding is made, the appropriated funds may

be used for redeeming or reacquiring lands sold for nonpayment of

taxes or in making payment of delinquent taxes, interest and penal-

ties standing as a lien against lands still in Indian ownership. Sec-

t-ion 2 makes all lands purchased prior to the date of the enactment

and then in restricted Indian ownership instrumentalities of the

Federal Government and declares that such lands shall: be nontaxable

until otherwise provided by Congress. It is to be observed that the

limitation imposed by section i on the expenditure of the appro-

priated funds, 'namely, that such expenditures may be. made only

where the Secretary of the Interior finds that. the Indian for whom

the lands were purchased understood and believed that; the lands

would be nontaxable, is not contained in section 2, which creates the

tax exemption. In ssuch a situation, the limitation must be regarded

as confined to the section in which it is found and will'not be extended

to other sections unless plainly so intended. See Lewis' Sutherland

on Statutory Construction, Vol. 2, Sec. 352. No such intention is

apparent on the face of the statute., Confining the limitation to the

section-in which it is found does exclude from the benefits of that

section certain- Indians who 'will *share in the relief granted 'by

section 2. Bearing in mind, however, the difference in the relief

afforded by the two sections, this is not an unreasonable: distinction..

In asking Congress to appropriate funds for the payment of taxes

and for redeeming or reacquiring lands sold for nonpayment, of

taxes, the Indian for whom the land 'was purchased with the under-

standing and belief-often induced by representations made'by em-

ployees of the Federal Government-that the lands would, be non-

taxable, doubtless occupies a more favored, position than the Indian

who had the contrary understanding and belief. But protection from

future taxation by, creating a tax exemption 'might with equal

propriety be given to both. In any event, the distinction as to the

beneficiaries entitled to the relief granted by the two sections of the

statute is one which Congress has seen fit to make Wand it may not be

disregarded without adding to the language of the statute, which

administrative officers are without the power to do.

Turning now. to the question of the application of the statute to

members of the Osage Tribe of Indians in Oklahoma, it will be ob-

served that no mention is made in the statute of any particular tribe

of Indians. Section 1 refers to "individually owned Indian land the

title to which is held subject! to restrictions against alienation or en-

cumbrance except with the consent or approval of the Secretary of

[Vol.
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the Interior, heretofore purchased out of trust or restricted funds of
an Indian * * * Section 2 imposes. the tax exemption uLponDl"alI
lands the title to which is now held by an Indian subject to restric-,
tions against alienation," etc. [Italics supplied.] Under this all-
inclusive language, the tribe to which the individual Indian belongs
is inmaterial. If, therefore, the Osage Indians. are to be excluded,-
the reason for such exclusion must be found elsewhere than in the act
of June 20, 1936. In so far as the relief afforded by section 1 rof
the act is concerned, no reason is apparent for excluding the Osages.
No prior legislations general, or special, prohibits the use of Federal
funds for paying taxes on lands purchased by' Osage Indians or for
redeemiing-or reacquiring lands that may. have been sold for nonpay-
ment of taxes. The appropriation authorized by section 1 cannot, of
course, be used for the benefit of an Osage Indian whose restricted or
trust funds were used in- purchasing lands with the understanding
that same would be. taxable. But this is equally true of. Indians of
other tribes. Relief is denied in such cases, not because- the act: is in
terms inapplicable, but because the Indians are unable to meet one
of its requirements.

When we come to consider the applicability of the tax exemption
created by section 2 of, the act to the. Osages, however, we encounter-
a somewhat different situation.' The taxability of lands of members
of the Osage Tribe of Indians has been dealt with specifically and
expressly by Congress. Section I of the act of March 2, 1929 (45
Stat. 1478), reads: . -

Homestead allotments of Osage Indians not having a certificate of competency
shall remain exempt from taxation while the 'title remains in the original
allottee of one-half or more Osage Indian blood and in his unallotted heirs or
devisees of one-half or more Osage Indian blood until January 1, 1959: Pro-
vided, That the tax exempt land of any such Indian allottee, heir, or devisee
shall not at any time exceed one hundred and sixty acres.

The scope of the proviso prohibiting allottees, their heirs, or de-
visees from holding at' any one tune more than 160 acres of tax-i
exempt land, construed in the light of the general language to which
it is attached, may well be regarded as confined to lands allotted to
members of the Osage Tribe as homesteads. Given this construction,
any conflict between that enactment and section 2 of the act of June
20, 1936, which deals with a different, class of lands, is avoided and
the two statutes may operate in entire harmony. There is, however,
a more specific provision dealing with the taxability of lands includ-
ing lands of the identical~ class involved in the act of June 20, 1936.1
Section .1 of the act of February 27, 1925 (43,Stat. 1008), authorizes,
among other things, the purchase of real estate from the restricted
or trust funds of individual members of the Osage Tribe. Such
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lands, when purchased, are usually conveyed to the Indians by deeds

prohibiting alienation or encumbrance without the approval of the

Secretary of the Interior. Section 3 of the act of February 27, 1925,
further declares that:

Property of Osage Indians not having certificates of competency purchased as

hereinbefore set forth shall not be subject to the lien of any debt, claim, or

judgment except taxes, or be subject to alienation, without the approval of the

Secretary of the Interior. [Italics supplied.]

The words "Property of Osage Indians * * * purchased as

hereinbefore set forth" obviously embrace lands purchased by Osage

indians under authority of section 1 of the act of 1925, and the decla-
ration that such lands shall not be subject to the lien of any debt,

claim, or judgment "except taxes" carries the implication that such
lands shall be subject to taxation. That it was the intent of Con-

gress that these purchased lands should be subject to taxation is

clearly shown by the legislative history of the enactment. See Hear-

ings before the Committee on Indian Affairs, House of Representa-

tives, 68th. Cong., Sess. 1, on H. R. 5726, page 124. We are thus

confronted with a special statute under which lands purchased, by

Osage Indians are subject to taxation and a later general statute
which exempts Indian lands from taxation if title is taken and held

in a certain manner. In this situation, is the prior special enact-

ment repealed ?
The argument that no repeal has been effected relies, in the first

place, upon the old maxim, "Repeals by implication are not favored."

In determining whether the earlier statute is still in effect, it be-

comes- necessary to ascertain what meaning and what force is given
to this maxim by the decided cases.

The maxim in question, like many other maxims, is stated in many,

cases, but the judicial statement of it is usually followed by the
words "however," "but," or "nevertheless." In fact, of the many

Federal cases cited in Corpus Juris and the Federal Digest in sup-
port of this rule, there is none in which a later statute logically
incompatible with an earlier statute was held not to repeal the earlier
statute.

All this is not to say that the maxim is entirely ineaningless. Two

situations must be recognized in which the maxim is of positive
importance. In the first place, the maxim is invoked, as are other
rules of statutory construction, in the resolution of ambiguities

that appear on the face of a statute. In accordance with this
maxim, when two interpretations of a statute are possible, one of

which will permit earlier legislation to stand and the other of which
will nullify the earlier legislation, the former interpretation is.

favored. Thus, where the later statute refers to "real estate in
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possession of any person" and establishes a period of limitation
inconsistent with the period established by earlier statutes, the phrase
"real estate-in possession of any person" has been given a narrow
construction to exclude railroad lands devoted to public use, as to
which the earlier statute of limitations is enforced. Summee v.
Atchison, etc., R. Co., 2 F. (2d) 717. This narrow construction is
perfectly reasonable,din view of the traditional rule that the sover-
eign is not comprehended in general statutes without special men-
tion, and in view of the further fact that the word "person" is
comnionly used to exclude instrumentalities of government.

As invoked in such a case as the foregoing, the rule in question
is a rule for the resolution of ambiguities, and is so recognized by
the highest authorities.

Repeals by implication are not favored. This means that it is the duty of
the court to so construe the acts, if possible, that both shall be operative.
Lewis' Sutherland Statutory Construction, Sec. 247.

Such an interpretation (repeal by implication) is not to be adopted unless
it be inevitable. Any reasonable construction which offers an escape from
it is more likely to be in consonance with the real intention. Manwell on Inter-
pretation of Stats. (6th ed. London) 296.

Repeal will be implied only when necessary, because the last or dominant
statute admits of no other reasonable construction. Continental Insurance Co. v.
Simpson, 8 F. (2d) 439, 442.

It is true enough that under well-known rules of statutory construction,
repeals by implication are not favored. It is nevertheless just as definitely a
rule that where the later statute is clearly and distinctly inconsistent with the
the earlier condition of the law the last enactment will control. Ex parte
Yoshinobu Mainaml, 47 F. (2d) 946, 947.

* *: * it is a familiar doctrine that repeals by implication are not favored.
When there are two acts* on the same subject the rule is to give effect to both
if possible. But if the two are repugnant in any of their provisions, the latter
act, without any repealing clause, operates to the extent of the repugnancy as
a repeal of the first. United States v. Tynen, 11 Wall. 88, 92.

If two inconistent acts are passed at different times, the last is to be obeyed;
and if obedience can not be observed without derogating from the first it is the
first which must give way * * * the intention of the framers must prevail,
and the only serious problem is as to how that intention-is to be ascertained.
Of course, if the language of the statute is clear and unambiguous we are to
go no further to ascertain its meaning. Lewis v. United States, 50 Ct. Cl. 226,
240, aff'd. 244 U. S. 134.

* * * it is equally well settled that a subsequent statute, which is clearly
repugnant to a prior one, necessarily repeals the former, although it do not
do so in terms. Sedgwick on Statutory Construction (2d ed.) 104.

So construed and applied, the maxim, "Repeals by implication are
not favored," has no application to the act of June 20, 1936, for there
is no ambiguity whatsoever in the provision that certain lands shall
be nontaxable.

A second application is given, in many cases, to the maxim 'under
consideration. In, most cases of so-called repeal by implication it will
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be noted that there is actually ini incompatibility between the- earlier
and the later statute. Thus where a later statute forbids an act
already prohibited by an earlier statute, attaching a new penalty
thereto, it is usually held that the later statute impliedly repeals
the earlier statute, although actually there is no logical difficulty in
holding that both statutes are in force and that prosecutions may be
brought under either. Cases of this sort, in which repeals by im-
plication are effected without any showing of inconsistency are:
United States v.: Tynen, 11 Wall. 88; District of Columbia v. Hutton,
1143 U. S. 18; United States v. Yuginovich, 256 U. S. 450; AMaresca v.
United States, 277 Fed. 727.

In such cases as the foregoing the argument for repeal is that the
legislature could not have intended that two different statutes should
govern the same subject. This argument from the assumed intent
of the legislature is regularly answered by the maxim, "Repeals by
implication are not favored." Logically, there is no implication of
repeal in these cases. It is not only logically possible but often prac-
tically necessary to have a single subject governed by many different
statutes. From the standpoint of logic, the question of whether two
inconsistent statutory provisions shall both stand can never arise,
since it is logically impossible to give effect to two inconsistent pro-
visions. If. one statute is inconsistent with another either the earlier
statute is pro tanto repealed or- the later statute is pro tanto void.
The question of whether both statutes shall be enforced arises only
when there is no logical inconsistency between the two statutes, but
simply an issue of convenience or legislative intent. Upon that issue
the maxim that implied repeals are not favored has a legitimate force.

On the basis of this maxim courts will frequently permit two
statutes to stand where they are not inconsistent and reject the fiction
that a legislature must have intended the later statute as a substitute
for the earlier. In the case of Chase v. Ufiited States, 283 Fed. 887,
two separate statutes authorized allotments of different amounts of
land to different classes- of Indians. It was held, quite properly, that

a repeal of the earlier statute had not been effected. It was perfectly
possible to give effect to the two statutes. Again in Wooc4 v. United

States, 16 Pet. 342, separate statutesprescribing seperate penalties for
different, but overlapping, offenses are both given effect and the argu-
ment for repeal of the earlier statute by implication is rejected. Sim-
ilarly in Bookbinder v. United States, 287 Fed. 790, it is held that a
prohibition statute does not repeal a law. against smuggling, since
there is no necessary incompatibility between the two laws. In United
States v. Ten Thowsand Cigars, 28 Fed. Gas. No. 16,451, it is held
that a statute permitting certain witnesses to testify under certain
conditions does not repeal a statute permritting these and other wit-
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nesses to testify regardless of such conditions. Either statute may be
invoked to Justify the testimony to which itfapplies. In Conti'nental
Insurance Compa4y v. Simpson, 8 F. (2d) 439, the argument for- re-
peal by implication is rejected where the two statutes in question
dealt with entirely different subjects,' one, the mainner 0'of printing
insurance policies, thbeother the method of proving losses. ' I n E
parte Yoshinobu Mdgami, 47 F. (2d) 946, it is held that two statutes,
authorizing deportation under different conditions, may both be given
effect, and the argument for repeal by' implicationi is therefore re-
jected. In Franke v. Murray, 248 Fed. 865, one statute made deseri
tion front the military service punishable by a military court, while a
later statute made violation of draft laws a misdemeanor. The
argument that- the later statute by implication repealed the earlier
statute, where the same act constituted both desertion and a violationf
of the draft laws, was rejected.;' In this case as in all the other cases
above mentioned, it is logically possible to give full effect, according
to their terms, to both- statutes. That, quite clearly, is not the situa-
tion which the act of June 20, 1936, presents.

The scope of the maxim in question is thus summed up by' the
Supreme Court in two recent cases:

It is, of course, settled that repeals by implication are not favored. It is
equally well settled that a later statute repeals former ones which are clearly
inecnsistent with the earlier enactments. United States v. Yuginovich, .25@
U.. S. 450, 463.

It is true that repeals by implication are not -favored. The repugnancy be-
tween the later act upon the same subject and the former, legislation must be
such that the first act cannot stand and be capable of execution consistently with
the terms -of the later enactment. Lewis v. UJiited States4 244 U. S. 134, 144.

I conclude, then, that the maxim, "Repeals by implication are not
favored," is primarily a rule for thei resolution of ambiguities. Cer-
tain of the ambiguities thus resolved appear in the language of the
later statute itself, and in these cases the rule is invoked to justify
that interpretation of the ambiguous phrase which does least damage
to prior law. The interpretation in, such cases must at least be a
reasonable interpretation. T Secondarily, the maxim in question is a
limitation upon the legal fiction that a statute is intended to Super-
sede all earlier statutes oni the same subject. In no case where the
rule is invoked is it held that of two statutes which are logically
inconsistent the earlier statute remains in force and the later statute is
pro tanto nullified. There* is nothing in any of the decided cases in-
consistent with the rule that a later statute clearly inconsistent with
an earlier statute supersedes the earlier statute.

The maxim, "Repeals by implication are not favored," takes a more
specialized and, more persuasive form where the second statute is gen-
eral and the first statute special. The rule is commonly announced
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that a later general statute will not be construed to repeal an earlier
special statute, but that the earlier statute will be read as an exception
to the later statute.

The argiment from this rule, applied to the statute under consid-
eration, is that, being general in its scope, it must yield to the earlier
legislation dealing specially with Osage lands.

It may be questioned. whether the rule cited could be applied to the
present case. In the first place, we must note that the prior act of
February 27, 1925, did not in terms make Osage lands taxable but
simply recognized that Osage lands were subject to the same rule of
taxation as then applied to other Indian lands. That general rule has
now been modified. In the second place, the assumption that the act
of February 27, 1925, is special and. the act of June 20, 1936, general
is true only in a geographical sense. With respect to the type of
property, the later act is more specific. It refers to:

All lands the title to which is now held by an Indian subject to restrictions

against alienation or. encumbrance except with the consent or approval of the

Secretary of the Interior, heretofore purchased out of trust or restricted funds

of said Indian, * * *

The earlier act refers generally to "property of Osage Indiellp"
acquired on their behalf by the Secretary of the Interior, including
United States bonds, Oklahoma State bonds, real estate, and livestock.
Applying to the instant case the ancient maxim, "Generalia specie albus
vnon derogant," we might infer that the kind of land referred to in
the later statute is a special exception to the general tax rule recog-
nized in the earlier statute. We might then give full force to both
statutes by holding that the earlier provision on taxes is no longer
applicable to the lands covered by the recent statute (just as it never
was applicable to United States bonds) but remains applicable to
other property, real or personal.

A more fundamental objection to the argument that the earlier
statute, being special, remains in full force appears from an analysis
of the decided cases in which this rule is applied. However fre-

quently stated, the rule is not borne out by the actual decisions. In
no case is the rule actually applied so as to hold that where the two
statutes are clearly inconsistent the earlier statute will remain in
force and the latter statute will be voided pro tanto. As with the
maxim, "Repeals by implication are not favored," this rule is in-

voked in two situations: (1) to resolve ambiguities, and (2) to
negate an argument for implied repeal where there is no logical

inconsistency between the two statutes.
In its first usage the rule is invoked to justify a narrow construc-

tion of the later statute which preserves the integrity of the earlier

statute. In all such cases it is important to note the narrow con-

struction is a reasonable construction of the later statute.
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A Astronig case cited in support of the rule that a later general
§tatute does not repeal an earlier special statute is Washington v.
17.iller, 235 U. S. 422. In that case a general act of Congress provided.
that Arkansas laws theretofore applied to non-Indians within the
Indian territory should be extended to cover Indians and Indian
estates. An earlier statute provided that in the descent of Creek.
lands, Creek citizens should have a preference among heirs. The
Arkansas laws, of course, provided for no such preference. The.
Supreme Court held that the statutory preference had not been re-
pealed, although it recognized that if the later statute were given a
literal interpretation the repeal of the earlier statute would be im-
plied. The court held that a reasonable interpretation could be
placed on the later statute under which "no irreconcilable conflict or
absolute incompatibility" would arise between the two laws and both
iould be given effective operation. In effect, the court held that "all
the laws of Arkansas heretofore put in force in the Indian territory"'
meant the laws of Arkansas compatible with Federal legislation.
Such a construction can the more easily be defended since the laws
of Arkansas were extended to Indian territory by acts of Congress
Which were amended by the specific statute establishing preferences
in inheritance. Certainly the holding in this case does not by any
means prove that where two statutes are necessarily inconsistent the
earlier statute can be read as an exception to the. later and the later
statute pro tanto voided.

A similar case is United States v. NixW, 189 U. S. 199. Here a
specific statute required the mnarshal in Indian territory to take
prisoners before judicial officers nearest the place where the grimne
was committed. A later general statute imposed upon all arresting
officers the duty to bring the prisoner before the "nearest" judicial
officer. Literally construed, this referred to the officer nearest to the
point of -arrest. In view of the earlier specific statute, however, it
was held that an officer who conformed to the direction in that
statute had not violated the law. In effect, the court simply placed
a perfectly reasonable interpretation upon the later statute which
avoided inconsistency.

Again, in United States v. Greathouse, 166 U. S. 601, a statute of
limitations was construed as not running against persons under
disability until the removal of the disability, thus giving effect to
an earlier statute specifically providing for such cases. In United
States v. Burnet, 65 F. (2d) 195, a statute governing payment of
interest on tax overpayments was construed as not applicable to over-
payments made by; a government officern in behalf of an alien enemy:
corporation, thus avoiding inconsistency with a statute passed a few
days earlier specifically prohibiting any interest payments with
respect to the refund of taxes assessed upon alien enemy properties.

57
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In Knapp v. Byramn, 21 F. (2d) 226, a procedural statute authoriz-

ing removal of causes of action was held inapplicable to cases aris-

ing under the Federal Employees Liability Act, which provided that.

plaintiffs might bring actions in State courts and that such actions

might not be removed. The strongest case that has been found in

support of the maxim cited is Loisel v. ;ortimner. 277 Fed. 882. In

that case special legislation authorized the payment of traveling ex-

penses for the clerks of certain courts out of court fees, at a rate of

$10 per day. A later general appropriation bill, appropriating a

certain sum for payment of clerical fees, contained a proviso that

travel expenses of clerks should not exceed $5 per day. It was held

that. the appropriation act did not repeal the earlier legislation.

The actual decision in this case may perhaps be justified on the

ground that the proviso should be construed .to cover the use of

appropriated funds rather than the use of court fees-and so con-

strued there was no incompatibility, between the statutes. But the

language of the opinion in this case is very sweeping. The court,

relying on Washington v. Miller, supra, declares:

* even where the words of the general act embrace the special act

ito repeal will be j implied, but the special act will be construed to be an

exception to the general act, unless it is absolutely necessary to so construe

it in order to give its words any meaning at all (p. 887).

Actual decisions do not support this sweeping dictum.
Other cases commonly cited as supporting the maxim that a later

general statute does not overrule an earlier special statute are cases in

whiclh there is no logical inconsistency between the two statutes.. Such

a case is Petri v. Creelman Lumber Co., 199 U. S. 487. In that case it

was held that a statute requiring civil suits to be brought in a dis-

trict in which the defendant resided did not repeal an earlier statute

providing that where several defendants were involved, residing in

different districts of Illinois, suit might be brought in a district in

which any one of the defendants resided. Likewise in the case of

Hemmer v. United States, 204 Fed. 898, special legislation authorized

certain Indians to take homesteads subject to a 5-year limitation on

alienation. Later general legislation fautlhorized Indians' to take

homesteads under restraints on alienation covering a 25-year period.

It was held that the later statute did not repeal the earlier statute by

implication. The holding is perfectly sound since there is no logical

inconsistency between the two statutes. Again, in the case of Abbate

v. United States, 270 Fed. 7 35, it was held that an Alaska prohibition

law was not repealed by the National Prohibition Act.. The latter act

specifically provided that other laws not inconsistent therewith should

not be repealed. , There being no inconsistency between the two pro-

hibitions, both could remain in full force. Similarly in Witte -.
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Shelton, 240 Fed. 265, cert. den. 240 U. S. 660, the earlier statute for-
bade delivery of liquor to fictitious consignees while the later statute
forbade any and all delivery within-certain States. The court held
that there was no inconsistency between the statutes and hence no
repeal, declaring "specific legislation, upon a particular phase of a
single subject is not affected by a subsequent law related to a general
subject which neither refers to the earlier law' nor is repugnant to
nor inconsistent with it * * *" (p. 268). To the same effect is
Washington Trwst Comnpany v. Dwnaway, 169 Fed. 37, in which it is
held that a general act covering the recording of mortgages by
"residents" does not supersede an earlier special act providing for the
method of recording a railroad mortgage by a foreign corporation.
See to the same effect Harnis v. Bell, 250 Fed. 209, aff'd. 254 U. S. 103;
United States v. Dern, 74 F. (2d) 485; Wash. Ry. o El. Co. v. District
of Colunbia, 10 F. (2d) 999;- Tn-State Motor Corp. v. Standard Co.,
276 Fed. 631; Priddy v. Tho'mpson, 204 Fed. 955; Partee v. St. L. &
S. F-. R. Co., 204 Fed. 970; Christie-Street Comm. Co. v. United States,
136 Fed. 326; Third Nat. Bank v. Harrison, 8 Fed. 721. In all these
cases there is no inconsistency between the earlier and the later statute
and the question is simply whether the legislature is presumed to
intend the repeal of an earlier act on the same subject, even though
the acts are not logically inconsistent.

Finally, it may be noted that many of the cases commonly cited in
support of the proposition that a general statute does not repeal a
special statue are cases in which the special statute is the later of the
two (Thornton v. Road Imp. Dist., 291 Fed. 518, app. disn. 269
U. S. 592; Bd. of Commrs. v. Aetna Life Ins. Co., 90 Fed. 222), or cases
in which the two provisions which seem to conflict are part of the
same statute (Rodgers v. United States, 185 U. S. 83).

If the foregoing analysis is correct none of the reported cases in
the Federal courts actually holds that of two inconsistent statutes the
earlier statute will prevail if it is "special" and if the'later statute is
more "general." The farthest that any cases cited in support of this
rule go is to place upon the later statute a construtction that may seem
strained in order to avoid a logical inconsistency. On the other hand,
there are a number of cases in which the courts recognize a clear
inconsistency between the two statutes and in such cases it is uniyer-
sally held that the later statute, even though more general in its
terms than the earlier statute, repeals the earlier statute. Thus in the
case of Tracy v. Tuify, 134 U. S. 206, where the earlier statute referred
to assignments by limited partnerships, and the later statute referred
to assignments generally, it was held that the later statute repealed
by implication so. much of the earlier statute as was inconsistent. In
the case of King v. Cornell, 106 U. S. 395, the earlier statute laid down
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a rule on removal of causes of action by alien defendants. The later
Statute laid down a general rule on the. subject of removal of causes
of action. Finding the rules inconsistent, the court held that the
later statute, though general, repealed the earlier act. In Anchor
Eine v. Aldridge, 280 Fed. 870, an earlier statute authorizing the

transportation of bonded liquor for certain purposes was held to; have
been repealed by implication by a later general statute forbidding all
transportation of liquor. The court declared in that case, "Repeals
by implication are lnot favored; but where a later statute is plainly
inconsistent with a prior statute the later statute necessarily repeals
the prior statute" (p. 875).

Instances of this sort could be multiplied indefinitely. The fact of
the matter is that if all the general statutes now in force could be
impeached by discovering earlier laws less general in scope, no one
could put credence in the words of any- statute. There is no logical
distinction between "general" and "special" statutes, but only between
the more general and less general of any pair of statutes. There is
no statute which may not turn out to be more general than some
earlier statute. Thus every case that falls under any statute might
conceivably have been dealt with earlier by more particular legisla-
tion. To apply generally the maxim, "Generalia'specialibus 9won

derogant" would thus be to throw the law into boundless confusion.
Exhaustive historical research would be necessary to determine
whether any statute Should be enforced according to its terms. For
these reasons it is impossible to accept at face value certain judicial
dicta on this subject which go beyond the decisions in any case and
are squarely in conflict with a number of actual holdings.

It is quite possible that the act of June 20, 1936, as; drafted, covers
a wider territory than was intended by its sponsors. The remedy for
that is legislative amendment rather than repeal by administrative or
judicial construction.

Approved: January 4, 1937.
OscAR L. CHAPMAN,

Assistant Secretary.

CHARLES B. REYNOLDS, JR., ET AL,

Decided Januairy 13, 1937

OIL AND GAS LANDS-STATE'S TITLE TO TIDELANDS.

Title to tidelands in California passed to the State in 1850 and no mineral
rights in such lands were reserved to the United States. In 1850 there
was no established mineral policy of the United. States.

Bora-w, Ltd., v. Los AIneles, 296 U. S. 10, cited and applied.

[ VOIF
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CHAPPMAN, Assistant Secretary:
On August 17, 1936, several applications for oil and gas leases of

lands described by metes and bounds as lying in the Pacific Ocean
below the line of ordinary high tide off the coast of California were
filed in the district land office at Los Angeles. The names of the
applicants and the serial numbers of their applications are as follows:

Charles B. Reynolds, Jr., 052791, 052794, 052795; Myrtle A. Mc-
Curry, 052792, 052793, 052796; Douglas W. Churchill, 052797, 052799,
052801; Lemoyne J. Chambard, 052798,- 052800,. 052802.

By; decisions of October 26 and 27, 1936, the Colmmnissioner of theI
General Land Office rejected the applications on the ground that
there was no public land of the United States as applied -for, juris-
diction being in the State of California.

The applicants have appealed, but the appeals are in all respects
similar, so that they may properly be disposed of in one decision.

The stated grounds of appeal are in substance as follows:
The important question of ownership of valuable mineral rights

in lands beneath the Pacific Ocean, below the line of low tide off
shore from Southern California, title to which has not yet been de-
termined by any Federal Court, is involved.

The right to minerals by the laws of Spain remained in the Crown,
-were retained by Mexico while she was sovereign of this territory,
and passed to the United States with the territory of California.

The long-established mineral policy of the United States sustaining
its mineral rights as a separate property with specific requirements
for their acquisition is being violated.

It was early spelled out by judicial construction that the separate
title to all minerals within the public domain is retained by the
United States, and this has been adhered to in a long line of deci-
sions and is too firmly intrenched to be changed save by legislative:
action.

Decisions of the Supreme Court of the United States cited in re-
jection of the applications are based on the act admitting California
into the Union on an equal footing with the thirteen original States.
'The title to minerals in tidelands is not discussed.

In the case of Borax, Ltd., v. Los Angeles, 296 U. S. 10, the Su-
preme Court of the United States, speaking through Chief Justice
Hughes, said:

The soils under tidewaters within the original States were reserved to them
respectively, and the States since admitted to the Union have the same sov-
ereignty and jurisdiction in relation to such lands within their borders as the
original States possessed. Martin v. Waddell (16 Pet. 367, 410); Pollard v.
Hagan (3 How. 212, 229, 230) ; Goodtitle v. Kibbe (9 How. 471, 478) ; Weber V.
Harbor Commissionerse (18 Wall. 57, 65, 66); Shively v. BowIby (152 U. S. 1,
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15, 26). This doctrine applies to tidelands in California. Weber v. Harbor

Commissioners, supra; Shively v. Bowlby, supra, pp. 29, 30; United States v.

Mission Rock Co. (189 U. S. 391, 404, 405). Upon the acquisition of the territory

from Mexico, the United States acquired the title to tidelands equally with the

title to upland, but held the former only in trust for the future States that might

be erected out of that territory. Knight v. United States Land Assn. (142 U. S.

161, 183). There is the established qualification that this principle is not ap-

plicable to lands which had previously been granted by Mexico to other parties

or subje-ted to trusts which required a different disposition, a limitation result-

ing from the duty resting upon the United States under the treaty of Guada-

lupe Hidalgo (9 Stat. 9422), and also under principles of international law, to

protect all rights of property which had emanated from the Mexican Govern-

ment prior to.the treaty. San Francisco v. LeRoy (138 U. 5. 656, 671); Knight

v. United States Land Assn., supra; Shively v. Bowlby, supra.

It follows that if the land in question was tideland, the title passed to Cali-

fornia at the time of her admission to the Union in 1850. That the Federal

Government had no power to convey tidelands, which had thus vested in a

State, was early determined. Pollard v. Hagan, supra; Goodtitle v. Kibbe,

supra.

Title to the lands involved passed to the State of California in

i850. There was then no provision of law for reserving possible

mineral deposits. There was no established mineral policy of the

United States. In this conlection see the case of Work -v. Louisiana,
269 U. S. 250.

The decisions appealed from are affirmed.
Affinimed.

THE NATURE AND EXTENT OF THE DEPARTMENT'S AUTHORITY TO

ISSUE. GRAZING PRIVILEGES UNDER THE TAYLOR GRAZING

ACT
-Opinion, January 21, 1937

PUBLIC LANns-GAziNGe-LIcENSEs-PB1EFE5aENcE.:

The provision of section 3 of the Taylor Grazing Act of June 28, 1934

(48 Stat. 1269), providing that preference shall be given in the issuance

of grazing permits to persons in certain enumerated classes, does not re-

- quire the extension of grazing privileges to all such persons, but con-

templates merely that such- privileges shall not be extended to persons

without the enumerated classes until all persons within them have received

*-grazing privileges. Accordingly, when the range' within a grazing district

is inadequate to provide for all members of the preference class, the

Secretary may provide, by reasonable regulation, for the granting of

grazing privileges to a limited group within that class.

PUBLIC LANDoS-GRAzING-PRIORITY-CLAssIfcATIoN OF APPrICANTS.

In determining what persons within the preference class shall be entitled

to receive grazing privileges, it is proper! for the Secretary to issue rega-

lations grading applicants on the basis of priority of use, such being a

reasonable standard that will further the declared purposes of the Act.

In adopting priority of use as a factor in the classification of preferred

[Vol,
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applicants, it is proper to prefer applicants who have property which has
been used in connection with the public range. for a full grazing, season
iduring the 5-year period immediately preceding the passage of the Act
or its amendment (under whichever the grazing district was created) over
applicants whose property has not had such use.

MAROOLD, Solicitor:
At the request of the Director of the Division of Grazing,: ceitainl

questions involving the nature and extent of the authority of the
Department to issue grazing privileges under the Taylor Grazing 'Act
(act of June 28, 1934, 48 Stat. 1269), as amended by the act of June
26, 1936 (49 Stat. 1976), havea been submitted to me for opinion.

The following are the Director's questions:

When the public grazing lands within a grazing district are inadequate to
permit the proper. use of all the lands or water within or near such district
which are owned, occupied, or leased by the members of the preferred class
of applicants named in the act of June 28, 1934 (48 Stat. 1269), is there
authority in said act for the following:'

1. To select a part only of the members of said preferred class for graz-
ing privileges? V

2. Is prior use of the public lands. for grazing purposes in connection
with such lands or water owned, occupied, or leased by such applicants a
proper test for making such a selectioni

3. Will the following classification of such preferred applicants be satis-
factory?

(a) Those qualified preferred applicants who have dependent com-
mensurate property which has been used in connection with the public
range for a full grazing season during the 5-year period immediately
preceding the passage of the act or its amendment (under whichever the
district was created).

(b) Those qualified preferred applicants who do not'have such prior use.

The specific provisions which require examination in connection
with the foregoing questions are contained in section 3 of the act:

That the Secretary of the Interior is hereby authorized, to issue or cause to
be issued permiits to graze liveio~ck on such grazing districts to such bona fide
settlers, residents','and other stock owners as under his rules and regulations
are entitled-to participate in the use of the range, upon the payment annually
of reasonable fees in each case to be -fixed or determined from time to
time. * * * Preference shall be given in the issuance of grazing permits
to those within or near a district who are landowners engaged in the livestock
business, 'bona fide occupants or settlers, or owners of water or, water rights,
as may be necessary to permit the proper use of lands, water, or water rights
owned, occupied, or' leased by themts; except that until July 1, 1935, no prefer-
ence shall be given in the issuance: of such permits. to any such owner, occu-
pant, or settler, whose rights were acquired between January 1, 1934, and
December 31, 1934, both dates inclusive, * * C i

It 'is my opinion, for the reasons set forth in the discussion to
follow, that all of the Director's questions are to be answered in the
affirmative.
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QUESTION 1

Nothing in the provisions quoted above nor in any other portion

of the act makes mandatory the extension of grazing privileges to

any particular persons or classes of persons. Thus, the first pro-

vision quoted merely authorizes the Secretary of the. Interior to

-isue ;permits to certain classes of persolns. The next provision

quoted requires that "preference shall be given ill the issuance of

grazing. permits" to persons in the enumerated classes. I do not

regard this provision, however, as requiring the extension of graz-

.-mng privileges to all such persons. It appears: rather to contemplate

merely that the Secretary of the Interior shall not act favorably on

the application of a person who is without the described classes until

all persons Aithin them have received grazing privileges. In other

words, it means simply that all persons with certain qualifications

are to be considered before persons lacking those qualifications, but

it does not mean necessarily that the applications of all those in the

first class must be granted.
Two reasons for this construction are immediately apparent.

First. if a contrary mnaning were intended, the Congress more

reasonably would have said that "permnits shall be issued to those

within or near a district who are landowners," etc., rather than

-that "preference shall be given" to those persons. Secondly, a dif-

lerent construction would be inconsistent with the first portion of

section 3, which authorizes the Secretary of the Interior to issue

permits to "such bona fide settlers, residents, and other stock owners

.as under his rules and regulations are entitled to participate in the

-use of the range." [Italics supplied.]

I am of the opinion, therefore, that when the range within a

grazing district is inadequate to provide for all members of the

preference class created in section 3 of the act, the Secretary of the

Interior may provide, by reasonable regulation, for the issuance of

grazing privileges to a limited group within that class.

QUESTION 2

Section 2 of the Taylor Grazing Act directs the Secretary of the

Jnterior to-

-make such -rules and regulations and establish such service, enter into such

-cooperative agreements, and do any and all things necessary to accomplish the

-purposes of this Act and to insure the objects of such grazing districts, namely,

-to regulate their occupancy and -use, to preserve the land and its resources

-from destruction or unnecessary injury, to provide for the orderly use, im-

provoment, and development of the range; * *
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Under this provision, the Secretary of the Interior has the power to
issue regulations grading applicants within the preferred class on the
basis of priority of use, unless to do so is in itself unreasonable,
inappropriate, or inconsistent with the provisions of the act. United
States v. Morehead, 243 U. S. 607, 613-614; International Ry. v.
Davidson, 257 U. S. 506, 514. Cf. United States v. Grimasud, 220
U. S. 506.

A careful examination of the provisions of the Taylor Act indicates
that where the range is insufficient to provide for all applicants in the
preference class, prior use of the public lands for grazing purposes in
connection with privately held -property may- be regarded as a most
reasonable standard for the granting of grazing privileges. I base
this conclusion on two separate but none the less related provisions in
section 3 and a portion of the language in which the act is entitled.

* 0 First, it is. stated in the preference provision that persons in the
described classes shall be given preferences "as may be necessary to
permit the proper wse of lands, water, or water rights owned, occu-
pied, or leased by them." [Italics supplied.] This provision thus
appears to recognize that certain of the privately held properties are
economically dependent on the public lands for their proper use, that
is to say, that if their proper use is for the raising of livestock, the
privilege of grazing on the public lands in connection with the use
of the private property is essential in order to attain a degree of
economic sufficiency. It follows, therefore, that a standard of selec-
tion from among the members of the preference class which is based
on a prior use of the-public lands for grazing purposes not only is in
itself a reasonable standard 'but furthers one of the declared purposes
of the act.

Secondly, the language immediately following the portion of the.
preference provision heretofore quoted is significant:
*; *: * except that until July 1, 1935, no preference shall be given in the issu-
ance: of such permits to any such owner, occupant, or settler, whose rights were
acquired between January 1, 1934, and December 31, 1934, both dates inclu-
sive * * *

This provision, of course, no longer has literal application to the
issuance of grazing; privileges, being in operation only from June 28,
1934, the date of the approval of the act, until July 1, 1935. It is
important, however, when considered in connection with what alreadyhas been said concerning the "proper use" of lands, as demonstrating
the intention of the Congress that properties not theretofore used in
connection with the public lands should not be made the basis of an
application for grazing privileges by persons who otherwise might
be in the broad preference class until, presumably, other persons also

125
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in the, preference class, but having properties which had been so used,

should have had an. opportumity to obtain grazing privileges.

Lastly, it is to be noted that the Taylor Grazing Act is thus en-

titled:

As AcT To stop injury to the public grazing lands by preventing overgrazing

and soil deterioration, to provide for their orderly use, improvement, and

development, to stabilize the livestock indufstry dependent upon the public

range, and for other purposes. [Italics supplied.]

While it is true that the title is only a formal part of an act, the

United States Supreme Court recently has reaffirmed the principle

that resort may be had to the title as an aid to the construction of the

act. Bengzon v. The Secretary of Justice of the Philippine ISlancs

299 U. S. 410., If one of the purposes of the Taylor Act is "to sta-

bilize the livestock industry dependent upon the public range," it is

obvious that this purpose is. well served by granting grazing privi-

leges to applicants who are and have been operating going concerns

in connection with the range and by denying them, if there is insuffi-

cient range for all, to other applicants who also may be in 'the broad

preference class but who have elected to enter the livestock business on

properties not heretofore used in connection with the public lands.

QUESTION 3

Before discussing the reasonableness of the particular standard of

selection proposed by the Director of Grazing, the meaning of the

words "dependent commensurate property," as used by the Division

of Grazing, should be explained. The following is quoted, from the

Rules for Administration of Grazing Districts, approved by the

Secretary of the Interior on March 2, 1936:

Property-shall consist of land and its products or stock water owned or con-

trolled and used according to local custom in livestock operations. Such prop-

erty is:
"(a) 'Dependent' if public range is required to maintain its proper use.

: * * * * * *

"(c) 'Commensurate' for a license for a certain number of livestock if

such property provides proper protection according to local custom for said

livestock during the period for which the public range is inadequate."

It is my opinion that the rule proposed is a reasonable one.

Clearly, if the standard of selection is to be one of prior use of the

public lands in connection with the private property held by* the

applicant, some definition of the nature and extent of such prior use

becomes necessary. I am informed by the Director of Grazing that

the 5-year period immediately preceding tlhe enactment of the act has

been selected as a period within which an applicant may qualify for

grazing privileges by having used the public range for one full graz-
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ing season because of its definite, relation to existing economic and
climatic conditions. It is a matter of common knowledge that the
period front 1929 to 1934 was one of great economic distress. ' It also
included seasons of severe drouth, particularly in the States in which
grazing districts have been established. Not to provide for the flexi-
bilitfy afforded by the 5-year rule, as for example, to require that an
applicant's property have been used in connection with the public
range at the time of the enactment of the act, or during the grazing
season last preceding, would necessitate the denial of' grazing privi-
leges to an applicant who conceivably had been established in the
livestock business and had used the public range in connection with
his private property for many years, but who, because of conditions
beyond his control, was forced temporarily to; suspend his operations
for that particular season.

I am informed also by the Director of Grazing that the application
of this rule will in fact adequately protect the interests of all appli-
cants who were established in the livestock business at the time of the
enactment of the Taylor Grazing Act. In the light, of these facts and
since the employment of the principle of prior use of the public lands
as a standard of selection fromn among the members of the preference
class is deemed sound for the reasons discussed under question 2, it is
my belief that the particular rule proposed is open to no legal
objection.:

Approved: January 21, 1937.
T. A. WALTERS,

First Assistant Secretary.

SLIGER GOLD MINING COMPANY

Decided January 28, 1937

MINING CLAIm-RECONVEYANCE To UNIED STATES OF RAILROAD GRANT FOP INCLU-
SION IN MINERAL PATENT.

Land patented, under a grant to a railroad company is not subject to location
under the mining law, and where more than six years have elapsed from
the date of patent, the patent is immune from attack by the United. States
in the absence of fraud in its procurement, and a locator under the mining
law of part of such land who also holds the title of the railroad will not
be permitted to reconvey such title to the United States for the purpose of
having such part included in a mineral patent to his location.

MINING CLAIM-WITHDRAWALS UNDER FimERAL WATER POWER Am'.
Mining locations for metalliferous mineral on lands withdrawn under the act

of June 25, 1910 (36 Stat. 847), made prior to withdrawals of such land
t under the Federal Water Power Act, and amended for the purpose of cor-

recting description after said act, where there is nothing to show that new
ground covered by the withdrawals under the Federal Water Power Act
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was included in the location, does not subject the applicant for patent to
the claim to the requirement that he show cause why his application should
not be rejected to the extent of the lands embraced in the amended location
outside the original boundaries of the claim.

PASSAGE OF TITLE TO STATE UNDER GRANT OF SCHOOL SECTIONS-MINERAt CLAIM-
ANT MAY CONTEST.

Lands in Section 36, not known to be mineral at the date of survey thereof,
January 14, 1875, presumptively passed to the State under its grant of
school sections, and after State patent issues to the land without mineral
reservation, the State has no more interest in the land other than to
maintain the title it undertook to grant. On the other hand, if the land was
known to be mineral at date of survey, the title did not' pass to the State
under its school land grant, and the State could not transmit by a patent
a title which it did not receive. Mining location on January 1, 1916, of
land which otherwise would pass to the State, known to be mineral at the
date of the filing of the plat of survey thereof, is not affected by the act of
January 25, 1927 (44 Stat. 1026), which extended the grants of school
sections to the various States to include sections mineral in character. The
presumption that land passed to the State under its original grant is not
conclusive, and the question may be raised at any time by any one in
privity with the Government whether the lands are within the purview of
the grant, and a mineral claimant is in such privity.

ELECTION BY APPLICANT FOR MINERAL PATENT TO TAXE TITLE UNDER MINING

LAWS OF UNITED STATES INsTEAD OF FROM STATE.

As the Department retains jurisdiction to determine whether or not the
land was known mineral at the date of survey thereof and the question is
open and unadjudicated, no legal impediment is seen in the applicant for
mineral patent waiving his claim under the title from the State and
electing to take title under the mining laws of the United States. If, in
the case where cause exists to set aside a patent by procedure in the
courts and the proceedings. may be avoided by surrender of the patent
attacked, a fortiori, where a proceeding in the Land Department may
result in an adjudication rendering the asserted title of no effect, the
proceeding may be avoided by surrendering the title assailed.

WALTERS, First Assistant Secretary.
May 31, 1933, the Sliger Gold Mining Company filed mineral ap-

plication Sacramento 028399 for the Penobscot lode mining claim.
According to the mineral survey thereof (No. 6129) the claim em-
braces portions of Secs. 25, 26, 35, and 36, T. 13 N., R. 9 E., M. D.i M.
The claim was located January 1, 1916, for gold in quartz rock in
place. The certificate of location was amended May 29, 1932, for the
alleged purpose of correcting errors in the description therein. It is

p elsewhere alleged in support of the application that the amendment
was made to make the certificate conform to the original position of
the claim on the ground. The field notes declare that the mineral
survey is identical with the amended location.

The records of the General Land Office disclose that the status of
Ihe land is as follows: The plat of survey of the township was

[Vol.
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accepted January 14, 1875. Lot 1, Sec. 35 was patented to the Central
Pacific Railroad Company on March 9, 1911. The NWl/4NW1/4 Sec.
36 into which the claim intrudes was not returned by the Surveyor
General as mineral in character and, it not appearing that it was
otherwise excepted, presumptively passed to the State of California
under its grant of school section under the act of March 3, 1853
(10 Stat. 244). Hyppolite Fafvot (48 L. D. 114, 118). As to the
lands in Secs. 25 and 26 certain withdrawals were made under the
act of June 25, 1910 (36 Stat. 847), prior to the location, and certain
other withdrawals were made under section 24 of the Federal Water
Power Act subsequent to the location, which for reasons hereinafter
set forth need no particular mention.

It appears that when the Penobscot claim was located the locators
were led to believe that the claim included only public land in
Secs. 25 and 2-6 because of the erroneous delineation on the official
plat of the township of the Sliger quartz claim owned by the appli-
cant, as in section 25. The south boundary of the former was made
coincident with the north boundary of the latter., The Sliger quartz
claim was designated and surveyed as lot 38 in 1870 and patent
issued therefor on January 10, 1874. According to the description
in the patent thereof the claim is tied by course and distance to the
northeast corner of Sec. 36, a then existing monument but in the
diagram recorded with the patent it is shown that the deputy sur-
veyor who surveyed the Sliger claim assumed that the line between
Secs. 25 and 36 was an east and west line, whereas the deputy
mineral surveyor who surveyed the Penobscot claim finds its course,
to be S. 73°40' E. from the northwest corner of Sec. 36. The
district cadastral engineer does not question the position of the
Sliger claim as shown by Mineral Survey No. 6129, and expresses
the opinion that the discrepancy between the two mineral surveys as
to its position is due to the reporting of common boundary between
Secs. 25 and 36 in the official survey of. lot 38 as an east and west
line. Mineral Survey No. 6129 shows 1.73 acres of Penobscot claim
within the boundaries of Sec. 36.

.The applicant alleges that it has acquired the title of the State
through a patent issued therefor to the land in Sec. 36 and tendered
a deed conveying the same to the United States, supported by an
abstract of title; they also allege ownership of all land adjoining
the .Penobscot claim and request that the deed to the fraction of
the claim in Sec. 36 be accepted and that fraction be incorporated
in and become: a part of the patent proceedings in order to render
the Sliger and Penobscot contiguous and "to preserve its extra-
lateral rights on that portion of. the vein which extends through the
fraction."

.69
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Affidavits of miners long acquainted with the ground have been
filed, wherein it is alleged inter alia, that a broad vein which had
been producing gold on the Sliger claim for many years extends
and outcrops northward on the fraction and through the Penobscot
claim and beyond; that some mining has been done on the fraction
and the Penobscot claim and the ground therein has been located
and relocated for many years past.

Upon consideration of the facts as above -set forth, the Commis-
sioner of the General Land Office in his instructions to the register
of January 14, 1936, held in effect that the land in Sec. 35 must be
eliminated from the application; that the acceptance of a deed for
the land in Sec. 36 and conveyance thereof by mineral patent were
not warranted under the decisions of the Department in Junita Lode

Claim (13 L. D. 715); Matter of Abernathy (17 L. D. 25); Walter

Tryon (29 L. D. 475); Jaimes IV. Bell (52 L. D. 197), as contended
by applicant. The Commissioner distinguishes these cases from the
present case, in that in the former the exchange of title was per-
mitted on the ground of mistake. He also held that the rights of
the State must be considered, it being observed that if title to Sec. 36
did not pass under the original grant it nevertheless had the right
to a determination whether title did not pass to the State under the

provisions of the act of January 25, 1927 (44 Stat. 1022). He there-
fore laid the following requirements: 

You will notify the mineral claimant that 30 days from notice are allowed
in which (1) to file an application to contest against the State of California
on a charge alleging that the land was known to be mineral in character
prior to January 14, 1875; (2) to show cause why its application should not
be rejected to -the extent of the lands embraced in the amended location which
lie outside of the original boundaries of the claim, because of conflict with
withdrawals in Secs. 25 and 26; (3) to show cause why the application should
not be rejected to the extent of its conflict with Sec. 35; or (4) to appeal,
and that if no action be taken within the time specified the application will
be finally rejected without further notice.

From this action the applicant has appealed.
With respect to requirement "(3)" the land in section being pat-

ented at the date of location of the mining claim, it was not subject
to location under the mining law, Burke v. Southern Pacific B. E. Co.,
234 U. S. 669, 701, 702, and as more than six years have elapsed

since the date of patent in the absence of evidence of fraud in its
procurement, the patent is immune from attack by the United States.

See United States v. Winona & St. Peter B. B. Co., 165 U. S. 463;
United States v. Chandler-DJinbarr Co., 209 U. S. 447; Exploration
Co. v. United States, 247 U. S. 435. A reconveyance should not be

allowed except where the Govermnent would feel compelled to have
the court vacate the patent for fraud, mistake, or inadvertence in

(Vol,
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issuance. Junita- Lode, sup ra; E. J. de Sabde et al.,- Trustee, decided
July 5, 1934, unreported. The tract in Sec. 35 should be excluded
from the application.

With respect to -the Commissioner's requirement " (2) ": Inasmuch
as the act of June 25, 1910, did not inlhibit location for metalliferous
minerals from withdrawals made thereunder, as conceded by the Com-
missioner, and there is nothing to show that by amending the location
new adjacent ground covered by the withdrawals under the Federal
Water Power Act was included in the location, and it is alleged that
the- amendment was merely to correct description and not change
boundaries, there is no sufficient basis for this requiremnent.

With respect to the Commissioner's requirement "(1)," unfortu-
nately the Commissioner prematurely returned the evidence of title
of the applicant to the lands in Sec. 36.. The Department, therefore,
cannot determine the nature of the estate, the instruments submitted
purported to. convey, nor the time thereof, though it is represented in
behalf of the applicant that such title was acquired shortly after the
date of location of the Penobscot claim.

But if the land though mineral was not known to be such on
January 14, 1875, then the land passed to the State, and if the State
patent issued without mineral reservation and the applicant is vested
with the title the patent purported to grant, the State has no more
interest or concern in the matter except to maintain the title it
undertook to grant.

On the other hand, if the land was known to be mineral in char-
acter on January 14, 1875, then title. did not pass to the State under
the act of March 3, 1853, Mining Co. v. ConrsoZidated Mining Co.,
102 U. S. 167, 175, and the State could not transint by a patent a
title which it did not receive (Instructions of January 15, 1930, and
cases. there cited (53 I. D. 30, 33) ; Lindley on Mines, Sec. 144 A) ,not-
withstanding decisions of the courts of California holding patents of
the State to school sections issued on certificates furnished by the local
register (furnished without lawful authority (31 L. D. 212)) are im-
nmune from collateral attack. See Saunders v. La Purisima G. M. Co.,
125 Cal. 159, 57 Pac. 656, 658; Worcester v. Kitts, 8 Cal.- App. 181,
96 Pac. 335.
; Assuming that land was known to be mineral in character at the
crucial date, aforesaid, in the absence of prior valid adverse claim
under the mining laws, the land was subject to the location of the
applicant January 1, 1916. Such location would not be affected by
the act of January 25, 1927 (44 Stat. 1026), which extended the grants
of school sections to the various States to include such sections mineral
in character. Mangan and Simpson v. State of Arizona (52 L. D.
266).

71
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While there exists the presumption that the land passed to the
State under its original grant, this presumption is not conclusive but
is open to contestation in the Land Department. There, is in such
cases no preliminary adjudication, actual or presumed, by the Land
Department as to the character of the land. There is no antecedent
judgment as there is in homestead and preemption cases which is final
and conclusive upon collateral attack. It follows the question may
be raised at any time by anyone in privitv with 'the Government
whether the lands are within the purview of the grants, and a mining
locator is in such privity. See Lindley on Mines, Sec. 144; West v.
Standard Oil Co., 278 U. S. 200, 219.

As the Department retains jurisdiction to determine whether or
not the land was mineral in character at the crucial date aforesaid,
and that question is open and unadjudicated, no legal impediment is
seen in the applicant waiving its claim founded on a title, from the
State and electing to take title under the mining law of the United
States. As the patent from the State creates a color of title, a deed
from the applicant would seem to be the most appropriate form of
extinguishing such title.

It appears that at least the error of the General Land. Office in
depicting the Sliger claim as in Secs. 25 and 26 was a contributing
cause to the error in placing boundaries of the Penobscot in Sec. 36
and it is not inappropriate that the Department should be called upon
to rectify it if possible. So long as an unrestricted patent is out-
standing from the State predicated on the assumption that title
passed under the act of March 3, 1853, the Stateshould not be~heard
to say that it acquired any title under the act of February 25, 1927.
The doctrine in the cases cited by the Commissioner as impediments
to the exchange of title are not incompatible with the views here ex-
pressed. For, if as announced in such cases, where cause exists to set
aside a; patent by procedure in the courts the proceedings may be
avoided by a surrender of the patent attacked, a fortiori, where a
proceeding in the Land, Department may result in an adjudication
rendering the asserted title of no effect, the proceeding may be
avoided by surrendering the title assailed.

The facts being. as represented there appears no reason to appre-
hend a, disturbance of the rights of other mineral claimants by rea-
son of any extralateral rights that would be granted as one of the
incidents of a mineral patent. If the applicant owns the land con-
tiguous to the side lines of the fraction in Sec. 36 there is no one to
object to the following of the veins on their dip outside such lines.
If they do not own such land it has been held that one holding under
a mineral patent cannot follow his vein apexing on his claim across
the boundaries of his own land into adjoining land held under an
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older agricultural title. Amador-M11eadean Gold Mining Co. v. South
Spyi'g Hillt old cConmpany, 36 Fed. 668.

Of course if the State reserved the minerals in the patent there is
no. other proper course than the bringing -of a contest proceeding as
directed by the Commissioner.

The -Commissioner's instructions are accordingly modified to con-
form to these views and the case remanded for appropriate procedure.

f 0 - M 0 f~f:: 0:0: - 0 iodified and Remanded.

CLARENCE CUNNINGHAM ET AL.

Decided February 2, 1937

COAL LANDS-CANCELATION OF ENTRY-FRAUD BY ENTRYNAAN IN ADDITION TO MIS-
TAKE BY LAND OrrIcE -APPrcATION FOR REPAYMENT OF PURCHASE PrIcm
DENIED.

Section 2 of the act of June 16, 1880 (21 Stat. 287), provides that "where, from
any cause, the entry has been erroneously allowed and cannot be confirmed,
the Secretary of the Interior shall caused to be repaid * e * purchase
money * * * paid upon the same * * * whenever such entry shall
have been duly canceled by the Commissioner of the General Land Of-
fice * * *." Coal land entries were canceled because (1) the entrymen
had been guilty of fraudulent and illegal conduct, and (2) the entries should.
not have been allowed because of defects apparent on the face of the papers
filed. The entrymen then applied for repayment of the purchase price of the
lands, pursuant to-the statute.

Held: (1) The applications for repayment must be denied because one of the
grounds for cancelation of the entries was the fraudulent conduct of the
entrymen. (2) The statute is construed to mean that where one of the
grounds for cancelation of an entry is fraud, repayment must be refused,
even though in addition the entry has been erroneously allowed because of
mistake or error on the part of the land officers. (3) The statute is based

* upon equitable principles, and should be administered accordingly, hence,
applicants for repayment, whose entries have been canceled partly because
of their fraudulent conduct, should be denied -relief; the "clean-hands"
doctrine should be applied.

Henry Cannon (30 L. D. 362) and William D. Wheeler (30 L. D. 355) distin-
guished; TV. E. McCord (23 L. D.A137) distinguished, and to the extent of
any possible inconsistency, overruled.

WALTERs, First Assistant Secretary:
These four appeals are from a decision of the Commissioner of the

General Land Office dated February 8, 1930, denying repayment
applications.

The appellants or their predecessors in interest were part of a group
of 33 persons each of whom sought to purchase about 160 acres of
public coal lands in Alaska; a total area of 5,250 acres. In 1907 they
each paid the statutory purchase price of $10 per acre to the local
land officials and received from them final certificates and receipts.
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"This, in the nomenclature of the public land laws, was the allowance

of an entry." United States v. Colorado Anthracite Company, 225

U. S. 219, 221.
In 1911 the 33 entries were canceled by the Commissioner and the

Department affirmed his decision. Andrew L. Scofigeld] et at, (41 L. D.

176, 240). The reasons for cancelation were (1) tlattheentrymenhad

been. guilty of illegal and fraudulent conduct and (2) that the entries

should not have been allowed because of defects apparent on the face

of the papers filed.
The illegal and fraudulent conduct consisted of this: The relevant

statute provided that no person could acquire more than 160 acres and

no association of persons more than 320 acres of coal lands. Each of

the 33 applicants filed sworn statements to the effect that he was mak-

ing the entry for his own use and benefit and not for that of any other

party, and that he had made no agreement by which the title to the

land or any part of it, or interest therein, was to pass to any other

persons or association.
The Commissioner and the Department, in canceling the entries.

held-

First, that the several locations, filings, and entries were made pursuant to an

understanding and agreement entered into by all the claimants prior to location

to combine the several claims for the joint use and benefit of all the claimants;

second, that each location, filing, and entry was made with the unlawful pur-

pose and intent that the titles acquired thereunder should inure to the use and

benefit of an association or a corporation formed or to be formed by the several

claimants. 41 L. D. 179, 234, 240.

If the true facts-had been stated in the papers filed, the entries

could not have been allowed without violating the statute. The 33 ap-

plicants attempted to achieve indirectly and by* misrepresentation and

concealment of the facts what the statute prohibited, to wit, acquisi-

tion of more than 160 acres by an individual and 320 acres by an

association. This was palpably illegal. and fraudulent. United

States v. Trinidad Coal Company, 137 V. S. 160, 167; United States

v. Colorado Anthracite Company, 225 U. S. 219, 225.; United. States

v. Portland Coal & Coke Company, 173 Fed. 566.

One of the entrymen, John G. Cunninghamr, who is not among the

appellants, thereafter applied for repayment of his purchase money.

The Commissioner and the Department granted the application.

When the case reached the Comptroller General he held:

The charges against the entry of this claimant and the entries of those asso-

ciated with him included a charge. of illegality and fraud. In the decision. of

tile Commissioner of the General Land Office, as concurred in by the Secretary

of the Interior, it was found that the charges had been sustained. In view

thereof, the claim for refund must be and is disallowed. 9 Dec. Comp. Gen.

318, 320.
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John G. Cunninghanm then commenced an action in the Court of
Claims. The United States interposed the plea to the jurisdiction of
the court that plaintiff had commenced his action more than six years
after his claim had been allowed by the Secretary of. the Interior.
The question of law raised by that plea was the sole issue before the
court. The court sustained the plea and dismissed the petition. BY3 -
Way of dictum, it was said:

The case is a peculiar and unfortunate one as it seems that plaintiff had a
meritorious claim which had been allowed and ought to have been paid, but we
can only decide the legal questions. For relief on the ground that a moral ob-
ligation exists to return the sum paid by plaintiff, application must be made to
Congress. Cunnlinghami v. -United States, 83 Court of Claims 696.

Apparently this dictum was based on the fact that the Department had
allowed the claim. The dictum is of no force as precedent. And we
are convinced the claim of John G. Cuinningham was improvidently
allowed by the Department. The claims of the appellants for repay-
ment of their purchase money similarly should not be allowed.

The applications for repayment were made under section 2 of the
act of June 16, 1880 (21 Stat. 287, 43 U. S. C. 263). It provides that-
where, from any :cause, the entry .has been erroneously allowed and cannot be
confirmed, the Secretary of the Interior shall cause to be repaid ? * * pur-
chase money * * * paid4upon the same * * * whenever such entry shall
have been duly canceled by the Commissioner of the General Land Office * *

The words "erroneously allowed" haye been held to d&note "some
mistake or error on the part of the land officers whereby an entry is
allowed when it should be disallowed, and not some fraud or false
pretense practiced on them whereby an applicant appears to be en-
titled to the allowance of an entry when in truth he is not." United
States v. Colorado Anthracite Company, 225 U. S. 219, 224. It is
true that in the cases before us the land officers erroneously allowed
the entries because there were defects apparent on the face of the
papers filed. But the entire transaction was colored by the illegal
and fraudulent purpose and conduct of the entrymen. This was the
dominant pervading reason for the cancelation of the entries, to the
consideration of which the Commissioner devoted some 50-pages of
the 57 pages of his decision of cancelation (41 L. D. 176).

But even if this were not so and the two-grounds for cancelation
were of equal dignity, we hold that repayment may not be allowed
when fraud is one of the reasons for cancelation. The reasoning
which supports the rule that an allowance of an entry is not erro-
neous if the error was the result of the entrymen's fraud, is "that it
was not the purpose of Congress to authorize the repayment of
moneys paid in connection with an attempt to acquire illegally a
tract of public land. To hold otherwise would place a premium
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on fraud and concealment which would seriously interfere with the

administration of the public-land laws." Frackelton v. United

States, 54 Ct. Cls. 152, 15T. This reasoning is just as applicable to

the situation where fraud is the only ground for cancelation as to the
one where there are other grounds as- well. To hold otherwise would
similarly place a premium on fraud and concealment. It would per-
mit the wrongdoer to gamble on and benefit by the error of the
land officers.

Moreover, it would be inequitable to allow repayment under such
circumstances. A court of equity would view the applications for
purchase as having been tainted with fraud, hold that the entryinen
were coming into court with unclean hands, and refuse relief. Pom--
eroy, Equity Jurisprudence, 4th Ed., Sec. 401. -"We speak of the
view which equity would take of the matter, because it is manifest
that the act of 1880 proceeds upon equitable principles and is in-
tended to be. administered accordingly." United States v. Colorado
Anthracite Company, 225 U. S. 219, 223; Quinn v. United States,

.52 Ct. Cls. 496, 502. The "clean-hands" doctrine should be applied
and the appellants should be denied the relief of repayment.

The appellants cite three departmental decisions. In Henry Can-
son (30 L. D. 362) and William D. Wheeler (30 L. D. 355) no fraud
was involved. W. E. McCord (23 L. D. 137) mnay be distinguished
in that there the entry was canceled on the sole ground that it was,
not subject to entry, even though it later appeared that the final proof
which had been submitted was false. To the extent of any possible
inconsistency Iwith this decision, the McCord case is hereby overruled.

The decision of the Commissioner is affirmed.
Agffrmed.

ROBERT L. GRAY, ET AL.,

d ON REHEARING

Decided February 2, 1937

HOMESTAD ENTRY-WITHDRA:WAL OF PREFEREENcE RIGHT WAVES.

A waiver or withdrawal of preference right to enter is not governed by the

act of May 14, 1880. The filing of a waiver of preference right before the

end of the preference right period can be held to be .a mere notice of inten-

tion not to take advantage of that preference right, and if nothing is done

in reliance upon the same it can be withdrawn and the preference right

exercised.

WALTERS, First Assistant Secretary:.

The attorneys for the Bagdad Copper Corporation filed a timely
,motion for rehearing of the Department's decision of May 21, 1936,
in the above-entitled case, and the same was granted on October 6,
1936. Thereafter copies of the motion and argument in support
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thereof were served upon the attorneys for Robert L. Gray, who have
served and filed an answer thereto. The cause is accordingly -com-
plete for consideration and determination.

For ready reference, a brief history of the case is set forth as
follows:

In March 1934 Robert L. Gray commenced a contest- against the
stock-raising homestead entry of William Mueller, embracing 640
acres in Secs. 3, 10, and 11, T. 14 N., R. 9 W., G. & S. R. M., Arizona,
charging abandonment. The entrymnan did not. answer after due
service of contest notice and on May 3, 1934, the register of the dis-
trict land office transmitted all the papers in the case to the General
Land Office and recommended cancelation of the entry.

On May 12, 1934, a relinquishment of Mueller's entry was filed,
together with an Indian exchange selection list by the Bagdad Cop-
per Corporation for the land which had been embraced in the entry.
The selection list was suspended and Gray was notified of his pref-
erence right of entry by virture of his contest on May 14. On May
31, Gray filed a waiver of his preference right and at the same time his
son, Ingle G. Gray, filed an application to make -a stock-raising
homestead entry for part of the land.

On June 1, 1934, Gray filed an application for withdrawal of his
waiver of preference right, stating that the waiver had been filed in
order to allow his son to make entry and in ignorance of the prior
filing of the selection list. Ingle G. Gray withdrew his application
on June 12.

The Commissioner of the General Land Office by decision of August
17, 1934, rejected Gray's application for withdrawal of -his waiver.
Gray appealed and by decision of June 24, 1935., the Departmenit
affirmed the Commissioner's action, stating that inasmuch as dGraY
had filed, no application ito enter within 30 days from. notice of his.
preference right, saidright elapsed. f -

Subsequently- the Commissioner found that Gray had filed a stock-
raising homestead application for part of the land involved and some
otherjland on June 12, 1934, within the preferehce right period; that
this application had been suspended for lack of designation of two
s subdivisions; and that upon withdrawal by Gray as to these two sub-
divisions entry had been allowed on October 28, 1935. The Commis-
sioner made report ofithe matter to-the Department on May 11, 1936.

* - In the decision complained of the Department vacated its former
-decision, reversed the Commissioner's decision of August 17, '1934,
allowed Gray's entry to remain intact, and directed rejection of the
,selection list to the extent of conflict with Gray's -entry. This action
was itaken for the reasons that the former decisions were made under
a misunderstanding of: the ifacts;i that Grays -waiver of preference
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right was an excusable mistake; that he filed a proper application to
enter within the preference right period; and that the Bagdad Copper
Corporation was merely relegated to the position it occupied when
its selection list was filed.

The attorneys for the corporation have assigned numerous specifica-
tions of error and have submitted a lengthy brief and argument. They
contend that there was error in vacating the former decision without
affording the corporation, through its attorneys, a right to appear
and set forth its case; error in holding that the prior decisions were
made under a misunderstanding of the facts; error in holding that
Gray's waiver was filed through excusable ignorance; and error in
holding that the corporation was simply relegated to the position it'
occupied when it filed its selection. They allege that the corporation
has, incurred an expense of about $3,000 in purchasing and applying
the scrip, in examination of the lands, and in attorneys' fees.

Numerous decisions have been cited to the effect that a preference
right is personal and cannot be assigned or transferred, and that if
a waiver is filed the land becomes subject to entry.

But these decisions merely establish that Gray could not assign
his preference right to his son and that if Gray attempted to waive
his preference right in favor of his son the Bagdad Copper Corpora-
tion would take precedence over his son. But they are not authority
for holding that the mere filing by Gray of the waiver of his prefer-
ence right immediately, completely, and irrevocably extinguished his
preference right in the absence of loss or detriment to another
directly due to and induced by the waiver.

In section 2 of the act of May 14, 1880 (21 Stat. 140), as amended
by the act of July 26, 1892 (27 Stat. 270), it is provided:

Ii all cases where any person has contested, paid the land-office fees, and
procured the cancellation of any preemption, homestead, or timber-eulture entry,
he shall be notified by the register of the land office in which such land is situ-
ated of such cancellation, and shall be allowed thirty days from date of such
notice to enter said lands.

There is no statutory* provision directly applicable to waiver or
withdrawal of preference right to enter. In'the first section of the
cited act of May 14, 1880, it is provided-

That when a preemption, homestead, or timber-culture claimant shall file
a written relinquishment of his claim in the local land office, the land covered
by such claim shall be held as open to settlement and .entry without further
action on the part of the Commissioner of the General Land Office.

The statute has been uniformly construed as being applicable only
to entries or the equivalent thereof, that is to say, appropriations
under the public land laws which while of record segregate the land
involved wholly from other application or filing. Sullivan v. Seeley
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(3 L. D. 567); Stanley, v. Myers (45 L. D. 596); Martin Judge (49
L. D. 171).

In the absence of any statutory provision or decision to the contrary
the Department is free to hold that the filing of the waiver before

the end of the preference right period was a mere notice of intention

not to take advantage of that preference right, and if nothing was

done in reliance upon the same it could be withdrawn and the
preference right exercised.

The corporation has not made any allegation that its position was

changed to its disadvantage by any act on its part between the time

that Gray filed his waiver and the withdrawal thereof or the filing

of his application in the exercise of his preference right. In these

circumstances the Department was justified in holding that by re-

lieving Gray from the consequences of his excusable mistake the

Bagdad Copper Corporation was simply relegated to the position

it occupied when it filed its selection.
The decision complained of was rendered without giving the Bag-

dad Corporation prior opportunity to be heard in opposition But

the corporation has been permitted to present all its questions of law

and allegations of fact, in its motion, brief, and argument. All has

been very carefully considered but nowhere is there any showing

that the corporation actually changed its position so that it can
assert that Gray's waiver prior to the filing of his homestead applica-

tion caused it to take some action to its loss .or detriment.
For want of such showing there is no ground for any order of

hearing to take testimony and -there is no ground for reversing or

modifying the action which the Department has taken.
Upon careful consideration of the entire record the Department

has come to the conclusion that there is no reversible error in the

decision of May 21, 1936, and the same is adhered to.
Motion Dismissed.

ELIGIBILITY OF INDIANS AND INDIAN PUEBLOS FOR GRAZING
PRIVILEGES UNDER THE TAYLOR GRAZING ACT

Opinion, February 13, 1937 

TAYLOR GRAZING AcT-QUALIFIoATIONS OF APPLICANTS FOR GRAZING PRIVILEGES-

ELIGIBILITY OF INDIANS-INDIAN CITIZENSHIP.

Under the Taylor Grazing Act individual applicants for grazing privileges
must be stock owners and citizens or prospective citizens. 'Indians who
are stock owners are eligible applicants as all Indians born in the United
States are citizens under the act ofJune 2, 1924, regardless of their main-
tenance of tribal relations or their residence within or without Indian
reservations. The Taylor Grazing Act does -not authorize discrimination
against applicants because of race, guardianship, or other personal
condition.
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TAYLOR GRAZING ACT-PREFERENCE _IN ISSUANCE OF GRAZING PRIvILEGEs-ELIO3I-

BILITY OF INDIANS FOR PREFERENCE.

Indian stock owners who own any interest in land or any occupancy right in

-tribal land or any water rights would be entitled to preference in the is-
suance of grazing privileges under the Taylor Grazing Act and the regu-
lations pursuant thereto, and the location of the land or water involved,
within or without an Indian reservation, would be material only in de-
termining the right of the Indians to first consideration within the pre-

- ferred class.

INDIANS ON REsEBvATiONs-RiGoTT TO USE ADJACENT PUBLIC DOMAIN- EFFECT OF

CONTINUED USE.
Indians on reservations are not prohibited from using the adjacent public

domain for livestock grazing, and where such use has continued the

requisite time, the Indian users, otherwise qualified, may be entitled to
first consideration in the issuance of grazing privileges.

INDIANS-CAPACITY TO CONTRACT-ISSUANoE OF GRAZING PRIvILEGs-AGENCY

SUPERVISION.
Indians are capable of contracting without governmental supervision except

where Indlan property is involved in which the United States has an
interest. Therefore grazing privileges may be issued directly to Indian
applicants unless practical administration requires negotiation of grazing

,contracts through the Indian agency.

INDIAN PUaOS-ElnIGIIITsY FOR GRAZING PRIVILEGES-PuIrLO AS CORPORATION.

* Indian pueblos in New Mexico are qualified applicants for grazing privileges
if they are stock owners, as pueblos are corporations authorized to do busi-
ness under the laws of New Mexico and are therefore within the designa-
tion of qualified applicants in the-Taylor Grazing Act.

MARGOLD, Solicitor:

My opinion has been requested on certain questions dealing with
the eligibility of Indians and particularly, the Pueblo Indians and
the Pueblos themselves-to receive grazing privileges within the graz-
ing districts established ubder the so-called Taylor: Grazing Act (Act
of June 28, 1934, 48. Stat. 1269), as amended by the 0:Act of June 26,
1936 (49 Stat. 1976). These: questions are posed in the letter to you
of December 2, 1936, of the Acting Director of the Division of Graz-
ing and are set forth as follows:: .

1. Is an Indian who has severed all tribal relations entitled to
the same consideration for grazing privileges as other citi-
zens of the United States *possessing the qualifications
prescribed by the Taylor Grazing Act?

2. Is an Indian who mlaintains tribal conlections but who may
reside upon an allotment outside of a reservation entitled

:to receive equal consideration?
: 3 Is an Indian maintaining tribal relations and residing within'

.a reservation entitled to grazing privileges within an estab-
lished grazing district?,

[Vol.
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4. If entitled to such privileges in any case, should the matter

be taken up with him individually or with the proper offi-
cial of the Indian Service having jurisdiction?.

The Acting Director also requests an opinion on the following two
questions raised by the Superintendent of the United Pueblos Indian
Agency:

1. Is an Indian Pueblo otherwise qualified under the Taylor
2 Grazing Act entitled to the benefits of the act?
2. Are individual Indians of a particular Pueblo who can meet

X 9; the requirements of the'Taylor Act entitled to its benefits?-

The answer to these questions depends upon the provisions of the
* Taylor Grazing Act defining the persons to whom the Secretary
of the Interior is authorized to grant the privilege of grazing live-
stock on the grazing districts. These provisions are folmd in section
3 and, insofar as they are applicable to these questions, read as

* follows:

That the Secretary of the Interior is hereby authorized to issue or cause to be
issued permits to graze livestock on such grazing districts to such bona fide
settlers, residents, and other stock owners as under his rules and regulations
are entitled to participate in the use of the range, upon the payment annually
of reasonable fees in each case to be fixed or determined from time to time:
Provided, That grazing permits shall be issued only to citizens of the United
States or to those who have filed the necessary declarations of intention to
become such, as required by the naturalization laws and to groups, associations,
or corporations authorized -to conduit business under the laws 'of the; State
in which the grazing district is located. Preference shall be given in the
issuance of grazing permits to those within or near a district who are land-
.owners engaged in the livestock business, bona: fide occupants or settlers, or
owners of water or water rights, as may be necessary to permit the proper
use of lands, water or water rights owned, occupied, or leased by them, * *

Under these provisions, in order to be qualified to apply for grazing
privileges, the applicant must be a stock owner entitled to participate

* in: the use of -thel range under the, Rules and Regulations of the
Secretary of the Interior and must -be either a citizen or --rospective
citizen of the United States or a "'group, association, or corporation

* authorized to conduct business under the laws of the State." The
Rules and* Regulations,;of the Secretary of the Interior, approved
March 2, 1936, and amended January 28, 1937; for* the -issuance of
privileges unlder this act, provide, that an applicant for a grazing
license is qualified if he owns livestock and -is either (1) a citizen
or prospective citizen- of the United States,% or (2) a "group, associa-
tion, or corporation authorized to conduct business under-the laws
of the State in which the grazing district is.located."'.

.However, both the: act and the regulations makela distinction be-
tween persons who are qualified applicants and-persons who are

1 ; 0 0 25S97-80-voe. 56-8 ; ; :0 .V:
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entitled to preference in the issuance of grazing privileges. This
distinction is based upon the fact that the grazing districts are in-

adequate to provide forage for the stock of all applicants. The act
provides that preference shall be given to those "within or near a

district" who are landowners engaged in the livestock business, bona

fide occupants or settlers, or owners of water or water rights. The
amended Regulations recite these preferred classifications and pro-

vide definitions to assist in their application. The most relevant to

the question-at hand is the definition of bona fide occupancy as actual
and exclusive occupancy during the grazing period under a pos-
sessory right. When the range is insufficient for all in the preferred
class, those who have dependent commensurate property which had

been used for a specified period in connection with the public range
will receive first consideration in the granting of privileges. "De-

pendent commensurate property" is defined in the Regulations to be
such property as is dependent on the public range to maintain its
proper use and sufficient to provide proper protection, according to

local custom, for the number of livestock during the period for which
the public range is inadequate.

As the first three questions presented by the Division of Grazing
and the second question. raised by the United Pueblos Indian Agency
all deal with the right of individual Indians to participate in graz-
ing privileges, I am answering these four questions together. In

my opinion all four questions should be answered in the affirmative.

Under section 3 of the act and the Regulations of the Secretary all
Indians who are livestock owners and who are citizens of the United

States are qualified applicants for grazing privileges. Since the

passage of the act of June 2, 1924 (43. Stat. 253), all Indians born

within the United States are citizens of the United States.; Such
Indians are citizens whether or not they have severed their tribal

relations and whether or not they are residing within or without an,

Indian reservation. It has been repeatedly determined in the courts
that citizenship is not incompatible with Federal wardship or the

maintenance of tribal relations. , Williams v. Joh'nson, 239 U. S. 414;

UZnited Statee v. Ramsey, 271 U. S. 461. -From the way in which the
questions submitted by the .Division of Grazing are framed it appears
that the hesitancy of the local officers of the grazing districts to grant
privileges to Indians may have been based upon an assumption that
Indians maintaining tribal relations or having allotments within a

reservation were not citizens of the United States.
The possession of-an allotment by an Indian would be significant

only in showing himn a landowner or occupant and entitled'to prefer-'X
ence. However, it. is not necessary that an Indian own an. allotment

in order to be entitled to preference. An Indian .who owns anv
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interest in land, such as an inherited interest or an occupancy right
in tribal land, giving him the right of possession, or has ownership of
water rights under proper authority would undoubtedly, under the
regulations, come within the definition of a qualified applicant en-
titled to preference. The location of the allotment or other land
interest of an Indian within or without an Indian reservation is
material only in connection with his opportunity to obtain first con-
sideration under the Regulations in the issuance of grazing licenses
to preferred applicants. For example, if an Indian is a stock owner
and has an allotment within or near a grazing -district and such
allotment is dependent commnensurate pr6perty which had been used
in connection with the public domain for grazing purposes for the
required time,; such Indian would be entitled to first consideration.

From the information submitted in-the letter, dated October 20,
1936, of the Superintendent of the United Pueblos Indian Agency to
the Commissioner of Indian Affairs, it appears that the Indians of

.the Santa Ana Pueblo have used for grazing purposes from time
immemorial the public domain between the Old Santa Ana Pueblo
Grant and the Ranchitos Grant now part of a grazing district. It
would appear therefore from these facts that these Santa Ana In-
dians are-not only qualified preferred applicants for grazing privi-
leges but would probably be entitled to first consideration in the
obtaining of licenses under the Regulations as they are evidently
stock owners, citizens, and occupants of land which is dependent on
the public domain and has been used in that connection for the requi-
site time. The same possibility of obtaining licenses would apply to
Indians of other pueblos or reservations who have been accustomed
over a long number of years to use the public domain adjacent to
their reservation for grazing purposes. Besides the Indians of the
Santa Ana Pueblo, I am informed by the Indian Office that this
custom is common with the Indians of the Navajo, Consolidated IUte,
and Uncompahgre Reservations. The use by the Indians residing on
reservations of 'the adjacent public domain for grazing purposes is
entirely legitimate. There are no statutes or regulations prohibiting
it * and the practice is as permissible as the usage' of adjacent public
domain for grazing purposes, by other landholders.

My answer to; these four questions is. based upon a reading of the
plain language of section 3 of the act and of the departmental Regu-
lations. Since the act and the Regulations make all individuals who
are stock owners and citizens qualified applicants, it is obvious that
there is intended- no discrimination because of race or status of
guardianship or other purely personal conditions. There is no indi-
cation whatsoever in the legislative history of the act or in the hear-
ings before the Senate and House Committees on Public Lands that
any discrimination on such grounds was intended.
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I1n reply to the fourth question of the Division of Grazing as to
whether the matter of grazing privileges, should be taken- up with
the Indian individually . or with the proper official of the Indian

Service, it should be pointed out that anlIndian, although a tribal
member and a ward of the Goverlnent, is capable of making con-
tracts and that these contracts require supervision only insofar as
they may deal. with the disposition of property held in trust by the
United States. In re Stringer's Estate, 61 Mont. 173,201 Pac. 693.
An Indian would, therefore, be capable of applying for such privi-
leges and entering into the necessary contractual obligations without
the intervention of the agency officials. However, as a matter of
practical administration it may be found advisable to consult the
agency officials, especially if a large number of Indians desire graz-
ing privileges, and to negotiate their grant through the agency.

The final question relates to the eligibility of a Pueblo as such
to receive grazing privileges. Under the above-quoted section 3 of
-the act and the Regulations of the Department, a Pueblo would be'
a qualified applicant for a, permit if it itself was a stock owner,
since a Pueblo falls within the second requisite for being a qualified
applicant, namely, "a group, association, or corporation authorized
to conduct business under the laws of the State." A Pueblo is a
corporation under the laws of New Mexico and as a corporation of
New Mexico is authorized to carry on its business and affairs in
accordance with State law. The fact that a Pueblo is a corporation
uinder the laws of New Mexico has received most decisive statement
in the, Supreme Court in the cases of Lane v. The Pueblo of Santa
Rosa, 249 U. S. 110; United States v. Candelaria, 271 U. S. 432; and
Pueblo of Santa Rosa v. Lane, 49 App. D. C. 411. The law of New
Mexico on this subject appears in section .2784 of the 1915 compila-
tion of Statutes of New Mexico, and reads as follows :

The inhabitants within the State of New Mexico, known by the name of the

Pueblo Indians, and living, in towns or villages built on lands granted to such
Indians by the laws of Spain and Mexico, and conceding to such inhabitants
certain lands and privileges, to be used for the common benefitl are severally
hereby created and constituted bodies politic and corporate, and shall be known

in the law by the name of the Pueblo de ' (naming it), and by that
name they and their successors shall have perpetual succession, sue- and be

sued, plead and be impleaded, bring and defend in any court of law or equity

all such actions, pleas, and matters' whatsoever, $proper to recover, protect,
reclaim, 'demand or assert the right of such inhabitants, or any individual

thereof, to any. 'lands, tenements, or hereditaments, possessed, occupied, 'or
claimed contrary to law, by any person whatsoever, and to bring and' defend

all such actions, :and to resist any encroachment, claim or trespass made upon

such lands, tenements, or hereditaments, belonging to said inhabitants, or to any,
individual.

While the chief functions of the Pueblo are the carrying on of its

own government and internal affairs, it pursues many business activ-:

[Vol.
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ities with nonmembers of the Pueblo. It may purchase, sell, rent,
and otherwise dispose of real and personal property and privileges;
except that the land of the Pueblo and property held in trust by
the United States- could not be sold without the consent of -the
United States. Of. PueblZo of Santa Rosa v. Fall, 273 U. S. 315;
United States v. Candelaria, 271 U. S. 432. The fact that some of
the transactions between the Pueblo and nonmembers of the Pueblo
are under the laws and supervision of the Federal Government does
not negative the fact that other transactions not covered by such
laws or supervision, would be carried on in accordance with State
law. Therefore, I am of-the opinion that the first question submitted
by the Superintendent of the United Pueblos Indian Agency should
be answered in the affirmative.

In sumlnary, it is my opinion that Indians who are stock owners
and citizens are qualified applicants to receive grazing privileges
and that an Indian Pueblo which is itself a stock owner in its com-
munity or corporate capacity is likewise a qualified applicant for
grazing privileges. The actual obtaining of such privileges is, how-
ever, dependent upon whether the Indian applicants fulfill the re-
quirements in the Regulations for obtaining the necessary preference.
But the determination of such preference depends on the finding of
certain prescribed facts and should not be affected by the status of
the, applicants as Indians or residents of a reservation or Indian
corporations.

Approved: February 13, 1937.
OSCAR L. CHAPMAN,

Assistant Secretary.

AUSTIN v. MANN

Decided February 17, 1937

MINING CnAnM-SUFFICIENCY OF EVIDENCE.

Evidence of the existence of mineralized vein held insufficient to warrant
eancelation of a homestead entry made under 2289 Revised Statutes.
Mere proximity of valuable mines, without a showing that the veins
worked intersect the claim, is insufficient to stamp the land as valuable
for mineral.

WALTERS, First Assistant Secretary:

George Austin et al. have appealed from so much of the decision
of the Commissioner of the General Land Office rendered November
18, 1935, as held their contest against the homestead entry of Ralph
D. Mann, Coeur d'Alene 013442, made under Section 2289, Revised
Statutes, for dismissal.
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Mann filed his application February 21, 1933, for lot 2, SWI/4NWA/4
Sec.. 32, T. 48 N., R 5 E., B. M., which was allowed February 25,
1933. The contest affidavit alleged in substance that the entry
was in conflict with the Silver Rock, Humdinger, and Cracker Jack
lode mining claims located October 18, 1932, on which were exposed
veins in mineral rock in place containing quartz and iron, and that
the land was more valuable for mineral than for other purposes.

Upon evidence adduced at a hearing between the parties, the Com-
missioner disagreed with the finding of the register that adequate
discoveries had been made and that the land was valuable for min-
eral, and held the evidence insufficient to establish either allegation.

The evidence shows that the claims are situated in a. mining dis-
trict and in a mineral belt containing mines some of which are less
than one-half mile from these claims, which have produced or are
now producing large quantities of commercial ore. It is not shown,
however, that any of the productive veins penetrate or would likely
penetrate the lands in question. With respect to the Humdinger and
Cracker Jack claims, the evidence of mineralization is very meager.
All the work that appears to have been done on these two claims, ex-
cepting perfunctory assessment work in years when such was re-
quired, was the digging of two discovery pits, one on each claim, 10
feet deep. Mining engineer Hall merely states that there was mineral
rock in place in the discovery pit on the Humdinger. Dancer, one
of the locators, asserts that he found mineralized rock in place in
each, but he did not know what to call it, that it was a kind of quartz-
ite, not oxidized iron, and that he took no assays to ascertain if it
was valuable. Burch, a co-locator, testifying for contestee, who as
Dancer admits saw these holes, states they were in loose gravel and
disclosed no bedrock.

By a preponderance of evidence it is shown that there is on the
Silver Rock claim, traversing it from end to end, a quartz vein con-
taining oxidized iron exposed in certain excavation along its course
in the nomenclature of some of the witnesses termed an iron gossan
or capping. The miners and mining engineers testifying ifor con-
testants state, in effect, that this vein is of no value in itself but is
valuable as an indication of valuable ores at depth. and that, similar
disclosures on other lands in the. Coeur d'Alene district have lead
to valuable deposits of mineral; that these iron-oxidized outcroppings
are the usual but not invariable indicia of the presence of valuable
ores at depth and for that reason the vein in question warrants de-
velopment. It, however, is shown that the vein in question has been
considerably explored in times past, it being stated that about 175
feet in all of tunnel has been run, caved and abandoned tunnels being
evidence of such development. Speaking of the vein in question,

.[VIDL
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mining engineer Trask, testifying for the contestant, said that with
the purpose of finding a showing of "galena" he ran tunnels and
crosscuts 50 feet, and followed the vein for 30 feet, when he aban-
doned thework for lack of funds. He does not state that he found
any galena or any other indications of a commercial ore. The pres-
ent claimants do--not appear to have done anything on the claim but
blind prospecting and perfunctory assessment work. One of them,
Dancer, uses a part of. the, Silver Rock as a place of residence. It is
shown that the contestee has his home on the land within the Silver
Rock claim, has erected substantial improvements, and raised a
garden and cleared additional areas for seeding on the limited area
adapted for such use in a rough and mountainous terrain.
* The Commissioner. holds that a *mere oxidized quartz vein, con-

taining no valuable mineral, is not a lode or vein subject to location
under the mining law. While such a construction of the statute
seems somewhat incompatible with certain decisions of the. courts
where the question was as to the sufficiency of a discovery to sustain
a prior as against a subsequent location (see Shoshone lining Com-
pany v. Rutter et al., 87 Fed. 8Ol)- the Department is of the opinion
that the showing of such aSvein under the circumstances disclosed in
this case is insufficient to warrant the cancelation of a homestead
entry.

To except lands from settlement and agricultural entry, the lands
must be "mineral lands" and "lands valuable for minerals." Re-
vised Statutes, Sectionis 2302, 2318; Diamond Coad Co. v. United
States, 233 U. S. 249. Where the controversy is between two mineral
claimants the rule respecting the sufficiency of discovery of mineral
is more liberal than when it is between a mineral claimant and one
seeking to make an agricultural entry, for the reason that where the
land is sought to be taken out of the category of agricultural lands
the evidence of its mineral character should be reasonably clear, while
in respect to mineral lands, in a controversy between claimants, the
question is simply who is entitled to priority. In the latter case
there must be such a discovery of mineral as gives reasonable evi-
dence of the fact either that there is a vein or lode carrying the
precious mineral, or if it be claimed as placer ground, that it is val-
uable for such mining. Chrismian v. Miller, 197 U. S. 323; Steele v.
Tanana Mines R. Co., 148 Fed. 678.

In a number of recent unreported cases, where indications of min-
eral, valueless in themselves, were not shown to be connected with
valuable deposits presumed to lie at depth, the Department has fol-
lowed and applied the rule announced in East Tintic Consolidated
Mining Company (40 L. D. 271) that "To constitute a valid dis-
covery upon a lode mining claim for which patent is sought there
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must be actually and physically exposed within the limits thereof
a vein or lode of mineral-bearing rock in place, possessing in and of
itself a present or prospective value for milning purposes." See
United States v. Chief Consolidated Mining Company, unreported,
decided August 13, 1935, and-cases there cited. The burden of proof
was oln the mineral claimants, and it is the view of the Department
that they have .not clearly shown that the land contains valuable
deposits of mineral, or that the iron-oxidized vein exposed on the
Silver Rock claim, in view of the abandonment long since of con-
siderable exploration thereon with no efforts to renew it except to
fulfill the requirements of annual labor, would invite the expenditure
by a reasonably prudent man of time and money with the hope that
it would yield him- a remunerative return. As stated by the Com-
missioner, the mere proximity of valuable mines, without a show-
ing that the veins there worked intersect the claim, is insufficient
to stamp the land as* valuable for mineral.

For the reasons stated the decision of the Commissioner is affirmed.
Affrmed.

A. W. GLASSFORD, ET AL.

Decided March 10, 1937

PuBLC LANDS-TITLE TO LANDS UNDER BODY OF WATER-NAVIGABILITY,

The question whether a body of water within a State is navigable or non-
navigable is a Federal and not a local one. When an application for a
prospecting permit or lease, under the Mineral Leasing Act, of land under-
lying a body of water in a State is filed, the first question to be decided is
whether or not such body of water is non-navigable. Title to the bed of
a navigable body of water is vested in the State.

Cases of Clayton Phebus (48 L. D. 128), William Erickson (50 L. D. 281),
and Henry C. Tirig (A. 17559, Salt Lake City 050949, decided October 31,
1933, unreported), cited and applied.

WVALTERS, First Assistant Secretary.:
On July 10, 1935, and thereafter, applications for sodium ptospect-

ing permits were filed for lands in the Lakeview, Oregon, land dis-
trict as follows:

A. W. Glassford, serial No. 014994; Richard D. Park er, 014996;
Earl Johnson, 014997; Miles Belden, 014998; Hugh D. Rester, 015000;
J. B. Pfouts, 015001, Fred M. Stevenson, 015002; C. W. Koppe,
015518; D. Elwood Caples, 015519; H. W. Gard, 015543.

The lands applied for are mostly in the bed of Summer Lake, an
oblong Ibody of water about 13 miles long and 6 miles wide. The
descriptions were by metes and bounds as for unsurveyed lands.

[Vol.
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Bv decision of June 22, 1936, the Commissioner of the General
Land Office rejected these applications in part, stating:

If Summer Lake was a Snavigable Xbody of water inl-1859, when- Oregon- was
admitted into the Union, title to its bed vested in the State and there is no
authority to grant a sodium permit or lease under the act of February 25,
1920, as amended, for any part of the lake bed. If the lake was nonnavigable,
as appears probable, permits may be issued for the lake bed where title has
not vested in others by reason of the disposal of the public lands bordering
thereon without reservation or restriction, .in which case title to the lake
bed, riparian to the abutting: patented upland, is controlled by the laws of
the State. (William Erickson,, 50 L. D. 281.)

The records show that practically all of the abutting lands to the west and
south of the lake have been patented and that fractional Sec. 16, T. 31, S., and
fractional Sec. 36, T. 32 5., R. 17 E., are school sections, title to which apparently
vested in the State when the township surveys were approved. The remaining
abutting uplands in T. 32 are embraced in outstanding prospecting permits. While
these permits do not specifically authorize the permittees to prospect the adjacent
lake bed, the. policy of the Department has been to recognize in the permittees
riparian rights in the bed of the adjoining water.

Accordingly, application 015543 is held for rejection to the extent of the
area within the lake bed, approximately Secs. 17 and 18, T. 31 S., R. 17 E.,
because this area lies appurtenant to fractional Sec. 16; application 014998
as to all the area applied for except fractional Sec. 22; application 014996
as to all the area applied for except fractional Sec. 27; application 015518 as.
to all the area applied for except fractional Sec. 34, T. 31 S., R. 17 E; appli-
cation 015000 in its entirety because riparian to school section 36, T. 32 5., R. 17
E., and patented lands on the south of the lake; applications 014994, 014997,
and 015519, 015001, 015002 in their entirety because the areas applied for are
riparian to outstanding sodium permits.

The applicants, through their attorney, appealed. The attorney
stated that he was of the opinion that a sodium prospecting permit-
tee had no riparian rights, being limited to the area of his permit.
He further stated that the officer in charge of the State Land Board
had advised that the State of Oregon had nothing to do with the
bed of this lake.

Section 60-703 of the Oregon Code, 1930, reads as follows:
Any and all lakes wholly or partly within the state of Oregon which have

been meandered by the United States surveys, are hereby declared to be nav-
igable and public waters, and the waters thereof are hereby declared to be
of public character, and the title to the bed and land thereunder, including
the shore or space between ordinary high and low water marks and between
high and low water lines; which are not included in the valid terms of a
grant or conveyance from the state of Oregon, is hereby declared to be in the
state of Oregon, and the state of Oregond.hereby asserts and declares its
sovereignty over the same and its ownership thereof; provided, however, that
the provisions of this act shall not apply to any nonnavigable lakes lying
within the boundaries of any duly organized and incorporated drainage district
which was in existence on January 1i 1921.
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Section 60-711 of the said Code is as follows:

That certain indenture of lease and agreement entered into and executed

on the sixteenth day of December 1914 by and between the state land board

of the state of Oregon, for, and on behalf of said state, party thereto, and

Jason C. Moore, the other party thereto, leasing to the said Jason C. Moore,

his heirs,. associates and assigns, for a term of forty (40) years from and

:after the date thereof, all the, right, title and interest of the state of Oregon

in and to the waters and beds of Summer and Albert-Lakes: in Lake county,

Oregon, and all appurtenances thereunto belonging or in any wise appertaining,

together with all salts of whatsoever nature or character, in solution or other-

wise contained therein or in anywise belonging thereto, granting to said Jason

C. Moore, his associates, successors, administrators and assigns, the right to

extract, mine, separate, remove, sell and market any and all salts of what-

soever nature, character or form, contained therein, whether in solution, de-

posit or otherwise, or in any way belonging thereto, be and the said lease is

hereby in all things ratified and confirmed and approved, and the parties

thereto are hereby fully authorized and empowered to prosecute the enterprise

therein mentioned.

In the case of the United States v. Oregon, 295 U. S. 1, the

Supreme Court of the United States held that upon the admission of

a State to the Union, the title of the United States to lands under-

lying navigable waters within the State passed to it, as incident to

the transfer to the State of local sovereignty, and was subject only

to the paramount power of the United States to control such waters

for purposes of navigation in interstate and foreign commerce, but

that if the waters were not navigable in fact, the title of the United

States to land underlying remained unaffected by the creation of

the new State. It was further stated:

Since the effect upon the title to such lands is the result of federal action

in admitting a state to the Union, the question, whether the waters within

the State under which. the lands lie are navigable or nonnavigable, is a federal,

not a local one. It is, therefore, to be determined according to the law and

usages recognized and applied in the federal courts, even though, as in the

present case, the waters are not capable of use for navigation in interstate or

foreign commerce.

It was -held in the decree in the same -case, 295 U. S. 701, that

the State of Oregon as owner of certain uplands was the owner of

ratable portions of the beds of the nonnavigable lakes involved.

The record does not show and it has not been found that there has

been any determination that Summer Lake is in fact nonnavigable.

Such a determination is necessary in view of the cited State statute.

In the case of Clayton Phebus (48 L. D. 128), the Department held

that ownership by the Government of lands abutting upon a inean-

dered nonnavigable lake carried with it the same rights with respect

to the adjacent submerged land that private ownership did, and that

where the title to such land was vested in the United States, an oil
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and gas prospecting permit embracing the Government-owned shore
lands included the right to prospect the submerged lands.

But in the case of Henry C. Trigg, decided October 31, 1933 (A.
'17559, Salt Lake City 050949), the Department said:

The mere fact that prospecting has been permitted on the land abutting upon
the, stream bed does not of necessity lead to the conclusion that *the right to
prospect has also been granted as to lands lying within the stream bed.
- From the general tenor of the leasing act- it is evident that Congress intended

that all operations under oil and gas prospecting permits or leases should be
Conducted upon a per-acre basis. Rentals are to be paid by the acre; individual
applications are limited to a certain number of acres on a known geologic
structure and to a certain number of acres within the bounds of a particular
State. It is evident that it was not within the intention of Congress that any
person whose application called for a specific tract of land, including a certain
number of acres, should receive rights on any larger tract containing a greater
number of acres. Congress, then, has, in effect, set up a scheme for the exploita-
tion of public lands containing oil and gas, which of necessity excludes the
applicability of the common-law concept granting to riparian owners rights
in a stream bed to the center thereof.

In the case of Williarnm Erickson, cited by the Commissioner, the
Department said:

In view of the narrowness of these lakes it seems that the common law rule
with respect to streams should be followed, namely, that the boundaries extend
to a center line drawn through said lakes, at right angles from the meander
line, with the use of converging lines only at the ends of said lakes, as was sug-
gested in Hardin v. Jordan, supra, rather than the application of the rule fol-
lowed where lakes are of a width comparable to their length. In such cases
a center point is adopted and all boundaries determined by converging lines
which meet at said point. Olson v. Huntamner, 6 S. Dak. 364, 61 N. W. 479;
Shell et a-. v. Matteson,IS1 Minn. 38, 83 N. W. 491; Scheifert et al. v. Brieget
et al., 90 Minn. 125, 96 N. W. 44.

These boundaries may be arrived at by agreement with the riparian 'owners
of the lands adjoining the vacant lots of public land, and the applicant for
prospecting permit must furnish such agreement- for the approval of the
Department before a permit will be issued.

If Summer Lake is in fact nonnavigable, a decision to that effect
must first be rendered. Assuming that the lake is nonnavigable the
United States owns a: portion of the bed thereof inasmuch as it owns
some of the land on the eastern shore. The portion of the lake bed
so owned is either subject to sodium prospecting permit application
or embraced in the outstanding sodium permits by virtue of riparian
rights. It is not necessary at this time to make any determination
on that point. But the State of Oregon owns a part of the lake bed
and owners of lands to the west and south of the lake own an undeter-
mined quantity of its bed. Apparently several of these permit appli-.
cations include land extending farther west than to a line drawn
through the middle of the lake. There must first be a showing that
there are no conflicting owners.
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The rejection appealed from is affirmed, but this action is without
prejudice to the right of the applicants to submit satisfactory proof

that the lake is nonnavigable; and to show to the.-satisfaction, of the
Department what specific portions of the lake bed applied for belong

to the Federal Government and not to private owners or the State
of Oregon.

Affirmed.

JOSEPH F. LIVINGSTON ET AL.

Decided March 29, 1937'

TAYLOR GRAzING AcT-CoNSTRUCTION OF RUTES or MAiwa 2, 1936, PROMULATEr
TE.RErNDBR-PowER OF BomRs OF DISTrICT ADVISoaS-PRIoBITY OF UsE-
LOCAL CUSTOM.

Rules for Administration of Grazing Districts were promulgated by the De-
partment on March 2, 1936, pursuant to the Taylor Grazing Act (act of
June 28, 1934, 48 Stat. 1269). They provide for the order of preferences
in which grazing licenses are to be issued. Class 1 consists of those quali-
fied applicants with dependent commensurate property with priority of use;
Class 2, of qualified applicants with such property but without priority
of use. Priority of use is defined as such use of the public range before
June 28, 1934, as local custom recognized and acknowledged as a proper
use of both the public range and the lands or water used in connection
therewith. The rules further provide for boards of district advisors for
each of the grazing districts and empower them to make recommendations
with regard to enumerated matters, among them, the date before which the
range must have been used by an applicant in order to constitute priority
of use.

A board of district advisors adopted a priority "rule" for its district which
provided that in order to establish a prior right to graze, the applicant for
a license must have used the range for two consecutive years between
January 1, 1928, and June 28, 1934. An application for a license was then
denied. The applicants in this case were denied a Class 1 rating because
of insufficient priority as defined by this "rule"; the capacity of the range
was held to be exhausted by Class 1, and a license was denied them. Held:
1. No evidence of any local custom which conceivably might support the
so-called "rule" of the board of district advisors is found in the record.
2. A board of district advisors is powerless to make rules. Its function is
entirely advisory. The "rule" promulgated by the board in this case is
merely a recommendation to the Division of Grazing. No local custom
to support the recommendation having been proven, it presents no obstacle
to the grant of a Class 1 rating. 3. The rules which must be followed are
the rules promulgated by the Department. 4. The use of the public range
which comes within the definition of priority of use contained in those rules
must have been before June 28, 1934, in connection with some private
property, and proper according to local custom. Before it may be said that
a use in compliance with the first two requirements is not proper accord-
ing to some local custom it must be determined that a local custom existed

'See Joseph P. Livingston et et. (56 I. D. 305), decided April 23, 1938.
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which recognized and acknowledged a particular, kind ;or length: of use to
be proper, and that the use made by the applicant was not of that par-
ticular kind or length. 5. The evidence in this case supports a finding that
four of the applicant's properties had some use in connection with the
public range prior to June 28, 1934. Such use cannot be considered im-

* proper according to local custom when the record fails to prove any local
custom by which that use might have been judged proper or improper.
These properties are therefore entitled to a Class 1 rating and a license
to the extent of their commensurability should be issued. 6. The prefer-
ence class ratings for properties defined by the rules promulgated by the
Department are not mutually exclusive. As the facts warrant, a qualified
applicant should receive one or more ratings, each for a fixed number of
livestock. Ratings .should be- allowed qualified applicants as follows:
Class-.1, for. no more than the number of livestock for which the applicant's
dependent property, which has been used in connection with the public
range within the meaning of the priority of use definition, is commensurate.
Class 2, for no more than the number of livestock for which his dependent
property, which has not been so used, is commensurate. Class 3, for no
more than the number of livestock, with which the applicant grazed the
public range within the definition of priority of use, exceeds the com-
mensurability of all his dependent commensurate properties, on the basis
of which he has received a Class 1 and/or Class 2 rating. Class .4, for
the number of livestock for which an applicant does not bring himself
within the requirements of any of the first three classes..

ICiEs, Secretary:
The appellants applied for the privilege of grazing 9,000 sheep

and 20 horses in Colorado Grazing District No. 6 for the 1935-1936
winter grazing season, pursuant to the Taylor Grazing Act (act of
June 28, 1934, 48 Stat. 1269). The application was denied. An appeal
to the Department followecd and on April 9, 1936, the decision was

* modified and the case remanded for a hearing. On March 18, 1936,
the appellants filed a similar application for a license to graze 9,000
sheep and 14 horses for the 1936-1937 season. A hearing on both
applications was held in June. The Director of Grazing, by decisions
dated, respectively, September 14 and September 11, 1936, held the
applications to have been properly denied by the regional grazier.
The applicants appeal from both decisions.

Inasmuch as the 1935-1936 grazing season is over, and the new
Division of Grazing Rules are now in force, the appeal from the
September 14, 1936, decision is moot. It should therefore be: dis-
missed. This opinion is confined to a consideration of the appeal
from the decision of September 11, 1936.

The appellants are partners engaged in the sheep business. Be-
cause the appellant Joseph F. Livingston occupies a dominant role
Iin the partnership we shall refer to the appellants or Livingston,
interchangeably.

The sheep business has been Livingston's occupation for 35 years.
He was never interested in any other business. Before coming to
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Colorado, Livingston conducted his business in Utah, where he
grazed from 8,000 to 13,000 sheep on 21,000 acres of his own land,
and oln public domain. In 1932, because of "big head"*disease, he
lost a substantial number of his sheep; in the fall he sold his land
and with his remaining 6,250 sheep moved into Colorado for a new
start.

After grazing for a while in an area whose location is not here
material, in the spring of 1933, he moved into northwestern Colorado,
where the range which is now District No. 6 is located. In April
he bought the Kime tract of 1,600 acres. That same month he leased
for eight months some 5,000 acres known as the Dines property. He
acquired the 5,658 acres of the Green Estate in March of 1934; though
it was agreed that the vendors were to retain possession until Decem-
ber 1, 1934. In April he bought the Carpenter-Pleasant property,
and in May the Shroder property, consisting of 1,620 and 737 acres,
respectively. The total area of the lands purchased between April
1933 and May 1934 is 9,615 acres. On these there are 15 sets of build-
ings. By June of 1934 he had also become lessee of more than 10,000
acres. Livingston owned over 11,000 acres and was lessee of more
than 12,000 when he filed his application for the 1936-1937 season.

Before the enactment of the Taylor Grazing Act on June 28, 1934,
Livingston grazed his sheep for the 1933-34 season on a part of
the public domain thereafter included within district No. 6. This
was repeated the following season of 1934-35, before the district
was established on July 11, 1935. For aught that appears in the
voluminous record before me such grazing was peaceable. At that
time Livingston had the same right of access to the public domain in
Colorado that he had enjoyed in Utah. Before the Taylor Grazing
Act became effective the Federal Government permitted the vast
public domain of the West to be used as a grazing common open to
all alike. In the exercise of the police power of the State, as sanc-
tioned in Omaechevarria v. Idaho, 246 U. S. 343, a Colorado statute
provides for segregation of sheep and cattle on the Federal public'
domain (ch. 125, p. 443, Session Laws, 1929; 1935 Colo. Stat. Ann.-
Vol. IV, secs. 160-166). "All that was purposed by the act, and
only in that may it be sustained, was to provide for judicial
determination of what particular portions of government lands
should be grazed by herds and what by flocks" (BZanc v. People,
Sup. Ct. of Colorado, 28 Pac. (2d) 801). The statute expressly states
that nothing in it "shall be construed to prohibit free transit over
the public domain as provided by the acts of Congress or to confer
upon any individual as such an exclusive right to the use or
occupancy of any part of the public domain."
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Onl March 2, 1936, Division of Grazing Rules for Administration
of Grazing Districts :were promulgated. They provide for the
issuance of grazing licenses as follows:

After residents within or immediately adjacent to a grazing district having

dependent commensurate property are . provided with range for not- to exceed

ten (10) head of work or milch, stock kept for domestic purposes, the following

named classes, in the order named, will be considered for licenses,: 1. Qualified

applicants with dependent commensurate property with .priority for use. 2.

Qualified applicants with dependent commensurate property but without

priority of use. 3. Qualified applicants who have priority of use but not com-

mensurate property. 4. Other qualified applicants.

I* * * property is: (a) Dependent if public range is required to maintain

its proper use. * * * (c); Commensitrate for a license for a certain number

of livestock if such property provides proper protection according to local

custom for said livestock during the period for which the public range is in-

adequate. Priority of use-is such use of the public range before June 23, 1934,

as local custom recognized and acknowledged as a proper use of both the public

range and the lands or water used in connection therewith.

The Rules also provide for boards of district advisors for each of
the districts. They "shall make recommendations," among other
things, as to "the date before which the range must have been used
by an applicant in order to constitute priority of use."

On March 23, 1936, in discharge of its duty to "make recommenda-
tions," the advisory board for Colorado Grazing District No. 6
forumlated what is referred to as a "rule," as follows:

Prior right to graze any allotment- on the Public Domain will have been

established in case the applicant used that particular range during any two full

grazing seasons in two consecutive years between January 1, 1928, and the

date of the passage of the Taylor Act, June 28, 1934. Without such prior use,

it will be considered that the range applied for was not a part of the ap-

plicants set-up.

A few days before this "rule" was made, the appellants filed their
1936-1937 application. On -April 23 the advisory board determined
to recommend denial of the application "because of insufficient prior-
ity on range applied for." .The reason assigned did not relate to
the quality or propriety of the use. The regional grazier adopted
the recoinendation and on May 7 denied the application. The
Director of Grazing affirmed his decision.

The carrying capacity of the range for the current season was
determined to be sufficient to provide for- only Class 1 applicants.
No Class 2 licenses were issued. Both classes consist of "qualified
applicants with dependent commensurate property." In Class 1
"property" is followed by "with priority of use", while in Class 2 it
is followed by "but without priority of use." The Division of Graz-
ing Rules are silent with regard to how long the range must have
been used to constitute priority of use. Nevertheless the appellants:
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received a Class 2 rating because their use of the range for one
season before June 28, 1934, when the Taylor Grazing Act was passed,
was not considered sufficient. It was held that in this district Class
1 applicants must have used the range for two consecutive seasons
between January 1, 1928, and June 28, 1934.

The basis for requiring such use for at least two consecutive sea-
sons is the "rule" of the advisory board. It is said to find support
in local custom. At most, the "rule" is but a recommendation to the
Division of Grazing; it may, but need not necessarily be followed.
And no evidence of a local custom which conceivably might support
the "rule". may be found in the record. The advisory board "rule"
is therefore no obstacle to the granting of a Class 1 rating.

The rules which must be followed are the Division of Grazing
Rules of March 2, 1936. In order properly to apply these Rules to
the facts in this case the meaning of relevant portions should be
made clear. They provide that "priority of use is such use of the
public range before June 28, 1934, as local custom recognized and
acknowledged as a proper use of both the public range and the
lands or water used in connection therewith." It is clear that the
use of the public range to which the definition refers, is required to
have been "such use" in connection with some private property. The
use of the public range which comes within the definition must
therefore have been (1) before June 28, 1934, (2) in connection with
some private property, and (3) proper according to local custom.
Before it may be: said that a use in compliance with the first two
requirements. was not proper according to some local custom, it
must be determined that a local custom existed which recognized and
acknowledged a particular kind or length of use to Ibe proper, and
that the use made by the applicant was not of that particular kind
or length.

The Rules further provide that "the following named classes, in the
order named, will be considered for licenses: (1) Qualified applicants
with dependent commensurate property with priority of use. (2)
Qualified applicants with dependent commensurate property but with-
out priority of use. (3) Qualified. applicants who have priority of use
but not commensurate property. (4) Other qualified applicants."

These ratings are not mutually exclusive. As the facts warrant, a
qualified applicant should receive one or more ratings, each for a fixed
number of livestock. Ratings should be allowed qualified applicants
as follows: Class 1, for no more than the number of livestock for
which the applicant's dependent property, which has been used in
connection with the public range within the meaning of the priority
of use definition, is commensurate. Class 2, for no more than the
number of livestock for which his dependent property, which has not

I[Vol.
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been so used, is commensurate. Class 3, for no more than the number
of livestock, with which the applicant grazed the public range within
the definition of priority of use, exceeds the commensurability of all
his dependent commensurate properties, on the basis of which he
has received a Class 1 and/or Class 2 rating. Class 4, for the number
of livestock for which an applicant does not bring himself within the
requirements of any of the first three classes.

The Division of Grazing has conceded, for the purpose of the pres-
ent proceeding, that Livingston is a qualified applicant and that all
his properties are dependent and commensurate. -Thus, the require-
ments which are common to Classes 1 and 2, that is, that he be a quali-
fied applicant with dependent commensurate property,fare fulfilled as
to all his properties. Whether a Class I or a Class 2. rating should have
been allowed as to. any or all these properties will depend on whether
the requirements of priority of use of the respective properties were
satisfied. As to those which satisfied the requirement, a Class 1 rating
was appropriate and a license should have been issued. As to those
which did' not, a Class 2 rating was proper, and because the carrying
capacity of the range was exhausted by Class 1, a license was properly
refused.

The evidence supports a finding that at least four of Livingston's
properties had some use in connection with the public range prior to
June 28, 1934. These are the Kime,. Green Estate, Carpenter-Pleas-
ant, and Shroder properties. .If a Class 1 rating is to- be denied Liv-
ingston as to these properties, then the use so made must be held im-
proper according to some local custoiit. The Rules of March 2, 1936,
made local custom the only basis for determining whether a use other-
wise satisfying the requirements of the definition was improper. For
evidence of the existence of a local custom we must look at the record.
That record fails to prove the existence of any local custom by which
such use might have been judged improper.

It has been suggested that a local custom defining what is a proper
use is not required; that all that need be shown is that the use was
"not long enough" or "not recent enough" or that it was "insufficient,"
and "thereby violated local custom." But-the impropriety of the use
of the public range may*only be judged according to some objective
standard. Otherwise, judgment would be wholly subjective and ar-
bitrary. A guiding line must be drawn somewhere, on the one side of
which will be the proper and on the. other the improper. The rules
provided that the line was to be drawn by local custom. And to per-
mit a determination that there was some local custom, based on no.
clear-cut or convincing evidence, would in effect permit preference
ratings and grazing privileges to be arbitrarily granted or withheld.

125897-39-VoL. 56-9
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- In the absence of sufficient evidence of the existence of a local custom
providing a standard of propriety, according to' which the use 6f the
public range in connection with the Kime, Green Estate, Carpenter-
Pleasant and Shroder properties could be adjudged improper, that use
cannot be considered improper. -Such evidence is lacking. As to these
properties therefore, a Class 1 rating should have been allowed to the
extent of their commensurability, and a license issued accordingly;
To that extent, the decision of the Director should be reversed.

On the record now before us we are unable to determine just what
use, if any, was made of Livingston's other owned and leased prop-
erties prior to June 28, 1934. At this point in the current grazing,
season, it would be futile to: direct further hearings. And so as to
these properties, the decision of the Director should be affirmed.

Thee decision of September 111, 1936, is modified to the extent that;
in accordance with the foregoing conclusions and upon payment of

fees, an appropriate license for the 1936-1937 season effective as of the
commencement thereof is to be issued to thei appellants; except as so
modified, the decision is affirmed; this decision, however, is without
prejudice to appropriate disposition of future applications for graz-
ing privileges consistent with facts then proven and applicable statutes
and rules then in force..

The appeal from the decision of September 14, 1936, is dismissed.
Decision of September 11, 1936, mruodifled.t

Appeal from Decision of September 14, 1936, dismissed.

VERDE RIVER IRRIGATION AND POWER DISTRICT

ON REHEARING

Decided March 29, 1937-

RIGeTs-oF-WAY-CONDITIONAL GRANT-TERMINATION.

Section 2 of the act of February 21, 1911 (36 Stat. 925), authorizes the
Secretary of the Interior, "upon such terms as may be agreed upon, to
cooperate with irrigation districts, for the construction or use of such
reservoirs, canals, or ditches as may be advantageously used by the

Government and irrigation districts, water users associations, corpora-
tions, entrymen, or water users for impounding, delivering, and carrying

water' for irrigation purposes." Ordinarily, the legal effect of approval
of a map of location 'of rights-of-way by the Secretary pursuant to the

* act .of March 3, 18901 (26 Stat. 1095), is that title to the rights-of-way
-. vests subject only to forfeiture by' judicial, decree or Act- of Congress.

He1,d, rights-of-way granted under the act of March 3,' 1891, may be

forfeited and canceled without judicial decree or Act of Congress if (1)

- they are granted as" an incident to an agreement under section 2 of the; act
--of February -21, 1911, (2) the. approval or reapproval' of the maps -of

rights-of-way is made subject to the terms of-the' agreement,''itnd (3)

the agreement provides for such forfeiture or cancelation.
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RM1HTS-OF-WAY-TER 1NATIoX BY TERMS OF CONTRACT-PERFORMANCE OF CON-

TPACTr WITHIN REASONABLE TIME.
Maps of rights-of-way under the 1891 statute were reapproved, subject tothe terms of an agreement under the 1911 statute between the UnitedStates and an, irrigation district. The agreement provided that thefailure of the district to comply with its terms would ipso facto renderthe rights-of-way null and void. The agreement also provided that thedistrict was to supply certain Indians with fixed quantities of watereach year; it failed to specify when delivery was to begin. More thansix years have. passed, the district has failed to supply the water, hasfailed to construct waterworks, and there is no reasonable prospect thatthey will be constructed. Held: (1) A reasonable time for performance

has passed and the district must be considered as having failed to perform.its agreement to deliver water. (2) The rights-of-way are null and
void and the Commissioner of the General Land Office and the- Depart-ment may officially note and announce their termination. (3) No judicial
decree or act of Congress is required to render them null and void.

RIGHTS-OF-WAY-1EOT OF PETITION FORFREAPPROVAL.

The petition of the district requested that the Secretary of the Interior
"reapprove" the. maps and that the rights-of-way be "regranted." : Held,.such request is a concession that the rights-of-way had become null andvoid.

WALTERS, First Assistant Secretary:
On March 23, 1936, the Department affirmed a decision of the

Commissioner of the General Land Office which denied the applica-
tion of the Verde River Irrigation and Power District of Phoenix,
Arizona, for reapproval of its maps of rights of way for reservoirs
and canals, and declared the rights of way null and void. The
District now moves for rehearing.-

The' petition for rehearing contains nothing which was not pre-
sented by the District or considered by the Department upon theappeal. We are convinced that the decision of March 23, 1936, should
not be disturbed. There is one phase of the case, however, which
needs further discussion.. This con cerns the right and power of the.
Department to cancel the-rights of way; the appellant challenges that
right and insists that cancclation may -only be achieved by judicial
decree.
: Ordinarily, the legal, effect of approval of- a map of location of a

right. of way by the .Secretary of thle Interior- pursuant to the act:
of March 3, 1891 (26 Stat. 1095, 43 U. S. C. 946, 947), is. that title
to the- right of way vests in the applicant, subject only to forfeiture
by. judicial decree or act of Congress. 'Kern River Co. v. United -
States, 257 U. S. 147, Allen v. Denver Power &- Irrigation Co. (38'
L. D. 207),. W5indsor Reservoir and Canal C
L. D. 27, 305).. Opn .Mle 5
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Section 2 of the act of February 21, 1911, provides that-

in carrying out the provisions of the reclamation law, the Secretary of the
Interior is authorized, upon such termts as may be agreed upon, to cooperate
with irrigation districts, water users associations, corporations, entrymen, or
water users for the construction or use of such reservoirs, canals, or ditches
as may be advantageously used by the Government and irrigation districts,
water users associations, corporations, entrymen or water users for impound-
ilg, delivering, and carrying water for irrigation purposes.

(36 Stat. 926, 43 U. S. C. 524.) [Italics supplied.]
In Verde River Irrigation and Power District v. Work, 24 F. (2d)

886, certiorari denied, 279 U. S. 854, the applicant questioned the
right of the Secretary of the Interior to cancel the same rights of

way here involved. In 1920, the United States and the predecessor

of the District had entered into a contract pursuant to the act of Feb-

ruary 21, 1911. As an incident of that contract, right of way appli-

cations had been approved and expressly made subject to,-its terms

and conditions. For failure to comply with those terms and condi-

tions, the Department had canceled the rights of way in 1926. The

court affirmed a decree dismissing a bill to enjoin cancelation.
In thus refusing relief to the District; the courts among other

things held that rights of way granted as an incident to a contract.
authorized by the 1911 statute, may be made conditional on per-
formance of its provisions, that the rights of way and the contract
thus become interdependent, and that the Secretary of the Interior
may. cancel the right of way for failure to perform the terms or
conditions of the contract.

After that decision, on June 30, 1930, the United States by the

Secretary of the Interior, and the- District, entered into another

agreement similarly authorized by the 1911 statute; and on the same
day the Department reapproved the -maps of the same rights of

way, "subject * * * to the terms of an agreement made this'
day." Article VI of the agreement provided that "failure on the

part of the District for any reason whatsoever to comply with the..

terms hereof, shall, ipso facto, render the rights of way granted to:

the District in order for the District to carry out and construct its
works and thereafter maintain and operate its projects null and

void." [Italics supplied.] Undoubtedly, the right of way was
granted conditionally, and subordinate to and as-an incident of the
agreement.

The use of the words "ipso facto" in the termination clause has a

peculiar significance in the light of previous decisions of the courts.

The courts had held that title to a right of way granted under the

1891 statute remained in the grantee' until canceled by judicial de-

[ Vol.
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cree or act of Congress. In describing the effect of breach of a
statutory condition the courts had repeatedly held that cancelation
did not "ipso facto" follow. Thus it had been said that such breach
"does not operate ipso facto to divest the grantee of title"; and that
it "does not ipso facto effect a forfeiture." United States v. Whitney,
176 Fed. 593, 594; Carns v. Idaho-Iowa Lateral, 202 Pac. 1071, 1072.
It mlay therefore be assumed that the ipso facto provision in the con-
tract was intended to avoid the necessity for judicial decree or con-
gressional act of forfeiture, and to effect automatic cancelation.

The 1930 contract provided that the District was to supply the
Indians of the Salt River Indian Reservation with fixed quantities
of water each year; this was its all-pervading purpose. Though more
than six years have passed since the execution of the contract, the
District has failed to supply the Indians with any water. It has
even failed to construct the water works which would enable it to
supply the water, and there is no reasonable prospect that they will
be constructed. It is true, the contract did not specify when the
District was to begin to deliver water to the Indians. But a provi-
sion for performance within a reasonable time is implied. Williston
on Contracts, 1920 Ed., Sec. 38. Clearly, under the circumstances,
a reasonable time has passed. The District has failed to perform its
contract. The contract provided that the result of a breach of the
contract by the District was to "ipso facto, render the rights of way
granted * * * null and void." It -follows that the Commis-
sioner and the Department may formally announce the termination
of the rights of way. Verde River Irrigation & Power District v.
Work, 24 Fed. (2d) 886.

In fact the assumption that the rights of way had become null
and void as a, result of breach of the contract, is implicit in the
petition of the District. It requests the Secretary of the Interior
to "reapprove" the maps, and that the "required rights of way be
regranted." If the District had considered the rights of way to be
still in existence, a mere request for indulgence, for additional time
within which to perform, would have been appropriate. But a
request to "reapprove" and to "regrant" is a concession that the life
of the grant had expired. The Comissioner and the Department
have officially noted and announced the expiration.

The motion for rehearing is denied.
M otion Denied.

101
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THE CONSTITUTIONAL POWER OF CONGRESS TO ENACT LEGISLA-
TION CONCERNING THE ALLOTMENT OF LANDS TO THE MISSION
INDIANS OF CALIFORNIA

Opinion,-April8,193..

INDIANS AND INDIAN LANDS-VESTED INDIVIDUAL R1IG0TS IN TRIBAL LANDS AND
- UNAPPROVED ALLOTMENT SEmxTIoNs-AcTs; OF CONGRESS.

The patents issued to the Mission Indian bands or villages under the act of

January 12, 1891 (26 Stat. 712), conveying to the bands rights of use and
: occupancy of reservation lands while legal title remained in the United

States, did not create any vested right in any individual Indian. Whatever
title the Indians have in such reservation lands is in the band subject to
the undisputed power of Congress to repeal or modify prior legislation
regarding them.

The allotments in severalty of reservation lands which have been perfected

and completed by the issuance of trust patents have vested in the allottees
equitable title which cannot be 'impaired by subsequent legislation. But

* since an unapproved allotment selection confers no absolute property right
in the selector, Congress is not precluded from forbidding the completion of

- unapproved allotments.
Gritts v. Fisher, 224 U. S. 640; Sizemnore v. Brady, 235 U. S. 441; Chase, Jr. v.

United States, 261 Fed. 833, aft. 256 U. S. 1; Clay v. United States, 282 Fed.
268, cited and applied.

KIRGcS, Acting Solicitor;
At the suggestion of the Commissioner of Indian Affairs, my opin-

ion has been requested as to the constitutional power of Congress to
enact legislation such as proposed by S. 1424, introduced February 8,
1937, which reads:

That the proviso in the Act of March 2, 1917, appearing on page 976 of volume
39 of the United States Statutes at Large, authorizing and directing the Secretary
of the Interior to cause allotments in severalty to be made to the Indians belong-
ing to and having tribal rights on the Mission Indian reservations in the State
of California be, and the same is hereby, repealed and, until otherwise provided
by Congress, the Secretary of the Interior is hereby directed not to perfect or
complete any allotments heretofore listed or scheduled to any of said Indians
which have not been approved by the Secretary of the Interior prior to the
passage of this Act.

The particular questions presented are (1) did the individual mem-
bers of the bands or villages of Mission Indians acquire vested rights
by enactment of the legislation sought to be repealed so that Congress
could not thereafter recall or impair such rights without violating
the due process clause of the Fifth Amendment to the Federal Con-
stitution, and (2) if not, has the legislation sought to be repealed been
carried into effect to the extent of creating individual property rights
beyond the power of Congress to divest or impair?

[VOL
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The various Mission Indian reservations in California were created
pursuant to the provisions of the act of January 12, 1891 (26 Stat.
712). Under section 3 of that act the respective bands or villages
received patents declaring that the. United States would hold the
legal title to the reservation lands in trust for 25 years, and that at
the end of that period the fee to the remaining land not "previously
patented in severalty" would be conveyed to the bands or villages,
discharged from the trust and free from charges or encumbrances.
Sections 4 and 5 of the act deal with the allotting and patenting of
allotments in severalty and provide:

SEc. 4. That whenever any of the Indians residing upon any reservation pat-
ented under the provisions of this act shall, in the opinion of the Secretary
of the Interior, be so advanced in civilization as to be capable of owning and
managing land in severalty, the Secretary of the Interior may cause allot-
ments to be made to such Indians, out of the land of such reservation, in
quantity as follows: To each head of a family not more than six hundred and
forty acres nor less than one hundred and sixty acres of pasture or grazing
land, and in addition thereto not exceeding twenty acres, as he. shall deem for
the best interest of the allottee, of arable land in some suitable locality; to
each single person over twenty-one years of age not less than eighty nor more
than six hundred and forty acres of pasture or grazing land and not exceed-
ing ten acres of such arable land.

Sea. 5. That upon the approval of the allotments provided for in the preced-
ing section by the Secretary of the Interior he shall cause patents to issue
therefor in the name of the allottees, which shall be of the legal effect and
declare that the United States does and will hold the land thus allotted for the
period of twenty-five years, in trust for the sole use and benefit of the Indiani
to whom such allotment shall have been made, or, in case of his decease, of his
heirs according to the laws of the 'State of California, and that at the expira-
tion of said period the United States will convey the same by patent to the
said Indian, or his heirs as aforesaid, in fee, discharged of said trust and free
of all charge or incumbrance whatsoever. And if any conveyance shall be
made of the lands set apart and allotted as herein provided, or any contract
made touching the same, before the expiration of the time above mentioned,
such conveyance or contract shall be absolutely null and void: Provided, That
these patents, when issued, shall override the patent authorized to be issued
to the band or village as aforesaid, and shall separate the individual allotment
from the lands held in common, which proviso shall be incorporated in each
of the village patents.

By the act of March 2, 1917 (39 Stat. 969, 976), Congress amended
section 3 of the act of 1891 so as to authorize the President to extend
the trust period on the lands held in trust for the use and benefit
of the Mission bands or villages of Indians with the following proviso:

That the Secretary of the Interior be, and he is hereby, authorized and directed
to cause allotments to be made to the Indians belonging to and having tribal
rights on the Mission Indian reservations in the State of California, in areas as
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provided in section seventeen of the Act of June twenty-fifth, nineteen hundred

and ten (Thirty-sixth Statutes at Large, page eight hundred and fifty-nine), in-

stead of as provided in section foiur of the Act of January twelfth, eighteen
hundred and ninety-one (Twenty-sixth Statutes at Large, page seven hundred
and thirteen) Provided, That this act shall not affect any allotments heretofore

patented to these Indians.

The foregoing statutory provisions fall far short of creating any
present right of any kind in individual members of the Mission bands.
Section 4 'of the act of 1891 entrusts the problem of allotments in
severalty of the reservation lands to the discretion and judgment
of the Secretary of the Interior. To him is committed the function
of determining when and to what Indians allotments are to be made.
This discretion and this functioni are not taken away by the amend-
ment of 1917. By that amendment, the Secretary of the Interior is au-
thorized and directed to cause allotments to be made in areas as speci-
fied in section 17 of the act of June 25, 1910, instead of the areas
specified in section 4 of the act of 1891. In other words, the amend-L
ment changes-the quantities of land to be allotted, and the mandatory
direction, if it may be properly called that, extends to the area to be
allotted leaving undisturbed the discretionary authority vested in
the Secretary by section 4 of the act of 1891 to make allotments. This
-interpretation is in accord with established rules of statutory construc-

tion in that it avoids a repeal by implication and harmonizes the two
enactments and gives full effect to both.

That legislation of this character is subject to change, modifications
or repeal at the will of Congress is no longer open to question. In
Gritts v. Fisher, 224 UI. S. 640, an agreement with the Cherokees
Tribe made in 1902 limited the distribution of the lands and proper-
ties of that tribe to members living on September 1, 1902. In 1906,
Congress passed an act permitting children born after September 1,
1902, and living on March 4, 1906, to participate in the allotment and
distribution. The validity of the later act was challenged because it
enlarged the number of participants and thereby reduced the distribu-
tive share of the members entitled under the 1902 agreement and it was
contended that those members had become invested under the 1902
agreement with an absolute right to receive all the lands and funds. It
was further contended that this right could not be impaired by subse-
quent legislation. Rejecting these contentions, the Supreme Court
said (page 648)

* * * No doubt such was the purport of the act. But that, in our opinion,
did not confer -upon them any vested right such as would disable Congress from

thereafter making provision for admitting newly born members of the tribe to the

allotment and distribution. The difficulty with the appellants' contention is that
it treats the act of 1902 as a contract, when "it is only an act of Congress and

can have no greater effect." Cherokee Intermarriage CUases, 203 U. S. 76, 93. It

was but an exertion of the administrative control of the Government over the
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tribal property of tribal Indians, and was subject to change by Congress at

any time before it was carried into effect and while the tribal relations
continued. * *

In Sizemnore v. Brady, 235 U. S. 441, the original Greek allotment
agreement of 1901 provided that the lands and moneys to which de-
ceased members of the tribe would be entitled, if living, should de-
scend to their heirs according to the laws of descent and distribution
of the Creek Nation and that such lands and moiieys should be al-
lotted and distributed to them accordingly. This provision was re-
pealed and the laws of Arkansas substituted by later legislation.
Holding that the later legislation was 9 valid exercise by Congress of
its powers over the tribal property of tribal Indians, the Court said:

On the part of the maternal cousins it is contended that the provisions in the
original agreement relating to the allotment and distribution of the tribal lands-
and funds were in the nature of a grant in praesenti and invested every living
member of the tribe and the heirs, designated in the tribal laws, of every
member who had died after April 1, 1899, with an absolute right to an allot-
ment of lands and a distributive share of the funds, and that Congress could not
recall or impair this right without violating the due process of law clause of the
Fifth Amendment to the Constitution. To this we cannot assent. There was
nothing in the agreement indicative of a purpose to make a grant in praesenti.
On the contrary, it contemplated that various preliminary acts were to precede
any investiture of individual rights. The lands and funds to which it related
were tribal property and only as it was carried into effect were individual
claims to be fastened upon them. Unless and until that was done Congress
possessed plenary power to deal with them as tribal property. It could revoke
the agreement and abandon the purpose to distribute them in severalty, or

adopt another mode of distribution, or pursue any other course which to it

seemed better for the Indians. And without doubt it could confine the allotment
and distribution to living members of the tribe or make any provision' deemed
more-reasonable than the first for passing to the relatives of deceased members
the lands and money to which the latter would be entitled, if living. In short,
the power of Congress was not exhausted or restrained by the adoption of the
original agreement, but remained the same thereafter as before, save that rights
created by carrying the agreement into effect could not be divested or impaired.
Choate v. Trapp, 224 U. S. 665, 671.

To the same effect is Chase, Jr. v. United States, 261 Fed. 833,
affirmed 256 U. S. 1. In that case, it was held that an act passed by
Congress in 1912, authorizing the survey, appraisal and sale by the
Secretary of the Interior of all of the unallotted lands of the Omaha
Reservation, was inconsistent with and therefore repealed prior al-
lotment laws enacted in execution of treaty stipulations. It was
further held that such repeal operated to cut off the right to allot-
ment of an individual Indian, otherwise entitled thereto, whose al-
lotment selection the Secretary of the Interior had declined to ap-
prove. It was contenided by- the Indian claimant that he had a
vested right to allotment under the treaties and allotment acts, but
the Circuit Court of Appeals, Eighth Circuit, held that he "never
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obtained a vested interest in the unallotted' lands of the Omaha
Tribe 'under any aw, and Congress had plenary power to at any
time change the mode of disposition of these unallotted -lands.">
Affirming this holding, the Supreme C6urt said:

-The contention is one that has often been made in this court and rejected as

bfter as made. Gritts v. Fisher, 224 U. S. 640; fjhoate v. Trapp, 224.U. S. 665-;

Cherokee Nation v. Hitcheock, 187 U.. S. 294. In those cases the relation of
the individual Indian. to the tribal property is explained and also the power of
Congress over that property and the tribes. In the recent case of United States
v. Chase, 245 U. S. 89, we had occasion to consider the Reservation here in-
volved and the effect of Article IV of 'the treaty of 1865 relied on by the ap-
pellant, and decided that its purpose was to do no "more than to individualize
the existing tribal right of .occupancy" and that it left "the fee in the United
States" and left "the United States and the tribe free to take such measures for
the ultimate and permanent disposal of the lands, including the fee, as might
become essential or appropriate in view of changing conditions, the welfare of
the Indians and the public interests."

- I have hereinbefore expressed the view that the authorization for
allotments contained in the act of 1891, as amended by the act of
1917, is permissive or discretionary rather than mandatory. Inas-
much, however, as the provisions of the statute considered in size-
more v., Brady, szxpra, and portions of those involved in Chase, Jr. v.
United States, supra, were framed in mandatory language, it appears
to be immaterial from the viewpoint of Congressional power of
modification or repeal whether the act of 1891 as amended be re-
garded as p ermissive Or mandatory.
- The patents issued to the Mission Indian bands or villages under

the act of 1891 conveyed to the bands or villages rights of use and
occupancy to the reservation lands, the legal title remaining in the

United States. Whatever title the Indians have in virtue of these
patents is in the village or band, and not in the individual members.
Cherokee Nation v. Hitchcock, 187 U. S. 294, 307. The foregoing

decisions clearly establish that acts of Congress looking to the allot-
ment in severalty of such lands do not, of their own force, create
any vested right in any individual Indian. Until such acts of Con-
gress have been carried into effect to the extent of creating vested
property rights in the individual Indians, the reservation lands
remain in tribal ownership subject to the. undisputed power of Con-
gress to deal with them as such. The first question is accordingly
answered in the negative.

2

The Commissioner of Indian Affairs states that subsequent to the

approval of the act of 1917, amending the act of 1891, an allotting
agent was placed in the field and allotments in severalty were made

[Vol,:
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on several of the Mission Indian reservations, which allotments were
duly approved and patents issued to the allottees as provided in
section 5 of the act of 1891. In no other cases have allotments
proceeded to the' point- of receiving approval by the Secretary of
the Interior. On one of the reservations, according to the Coomn
missioner, considerable time and effort was spent in an endeavor to
complete allotment of the reservation lands. Selections were made
by many but not all of the Indians and at least two allotment sched-
ules were prepared. Neither schedule was approved and the allot-
ment plans were finally abandoned for various reasons not the least
of which was opposition among the Indians themselves to the allot-
ment of. the reservation lands.

As to those allotments which have been perfected and completed by
the issuance of trust patents, it is clear that the allottees have become
invested with the equitable title and the- beneficial use of all that
would pass under a final or fee simple patent. Okelahoma v. Texas,
258 U. S. 574, 597. It is clear also that the equitable title so acquired
by these patentees cannot be impaired by subsequent legislation
(Choate v. Trapp, 224 U. S. 665, 677). :S. 1424 does not propose so
to do.

The bill does propose to prohibit the Secretary of the Interior
from perfecting or completing allotments "heretofore listed or, sched-
uled to any of said Indians which have not been approved by the
Secretary of the Interior prior to the passage of this Act." ' If the
lands so selected and listed or scheduled thereupon become the indi-
vidual property of the selectors and the tribal title thereupon became
extinguished, the proposed legislation, if enacted, doubtless would be
invalid as an unwarranted invasion of private property rights. But
I am aware of no decision, departmental or court, which accords such
weight to an unapproved allotment selection. In my opinion of July
17, 1935 (M. 2806), it was held that certain approved and uhap-
proved allotment selections on the Fort Belknap Reservation in Mon-
tana might proceed to patent notwithstanding the declaration in sec-
tion 1 of the act of June 18, 1934 (48 Stat. 984), that thereafter
no land of any Indian reservation should be allotted in severalty to
any Indian. That opinion, however, rested primarily on the premise
that the inhibition against further allotments was not intended to
prevent the completion of allotments, mandatorily provided for in
the Fort Belknap allotment act, for the benefit of the remaining few
unallotted Indians whose right to allotment under the allotment act
became fixed long prior to the passage of the prohibitory legislation
Neither that opinion nor any of the numerous decisions cited therein
is authority for the proposition that an unapproved allotment selec-
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tion confers an absolute property right in the selector to the extent
of precluding Congress from forbidding that mode of disposition of
tribal property. That an unapproved allotment selection does not
have such a far-reaching effect is established by the case of Chase,
Jr. v. United States, supra. Chase, Jr., who was a member of the
Omaha Tribe of Indians, selected and claimed an allotment of 80
acres of land on the Omaha Reservation. The Secretary of the Inte-
rior having declined to. approve his selection, suit was brought to
obtain a decree for allotment under the act of February 6, 1901
(31 Stat. 760). The. United States moved to dismiss the bill and the
trial court sustained the motion. On appeal, the Circuit Court of
Appeals, Eighth Circuit, reversed the trial court and held, among
other things, that the plaintiff was entitled under the then existing
law to an allotment of 40 acres. The case was accordingly remanded
to the trial court with instructions to permit the defendant to answer,
238 Fed. 889. The case was then retried on its merits and a decree
of dismissal entered for the reason that Congress in the meantime had
repealed the laws under which the plaintiff was entitled to an allot-
ment. The decree was affirmed on appeal by the Circuit Court of
Appeals and by the United States Supreme Court, both courts hold-
ing that Chase, Jr., had not obtained a vested right in the selected
lands and that Congress had plenary power at any time to change
the mode of disposition of the unallotted lands. In the course of its
decision, the Circuit Court of Appeals stated:

If we should concede that Chase, Jr., had a floating right in the unallotted
lands, that right did not attach to a particular tract of land until such tract
of land had been definitely located, selected, and set apart to the allottee.

To the same effect is Clay v. United States, 282 Fed. 268. That
was a suit for allotment brought by the heir of two Omaha Indians
whose selections in allotment had not been approved and the appli-
cation of the heir in their right had been denied because of the
death of the claimants before the allotments were completed. Re-
jecting the claim of the heir, the court said:

* * * The United States denied the right of appellant to an allotment, for
the reason that the persons entitled thereto, the mother and daughter, had
died before any allotments were made. Woodbury v. U. S., 170 Fed. 802, 95
C. C. A. 498; La Roque v. U. S., 239 U. S. 62, 36 Sup. Ct. 22, 60 L. Ed. 147.
These cases support the proposition that, until the allotments were made, the

right thereto was a mere float, and from its nature would not descend to

heirs. Whether those cases are conclusive as to the rights of appellant in this
case need not be determined, as we are clearly of the opinion that the Act

of May 11, 1912 (37 Stat. 111), as construed by the Supreme Court in the
case of Hiram Chase, Jr., v. U. S., 256 U. S. 1, 41 Sup. Ct. 417, 65 L. Ed. 801
(April 11, 1921), cut off all right of appellant to an allotment under the act

of 1893.
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. Mere selection thus is not enough to establish a vested property
right, in the individual Indian. The land in addition must be set
apart to the allottee, and this is usually accomplished by the issuance
of a trust patent for the land after the allotment selection has been
approved by the Secretary of the Interior. Whether any step in the
allotment process short of actual issuance of the trust patent is suffi-
cient to divest the tribal title and vest the same, in the allottee is
open to serious question in view of the decision of the United States
Supreme Court in United States v. Reynolds. 250 U. S. 104,,in which
it is indicated that even approval by the Secretary of the Interior is
not absolute or final. The question in any event, insofar as the
Mission Indians are concerned, is removed from controversy by the
express provisions of the act of 1891. Section 3 of that act, in pro-
viding for tihe issuance of a final fee patent to the band or village,
excludes only lands "previously patented in severalty," thereby recog-
nizing that the tribal title is not extinguished until a trust patent
has issued to an individual allottee. In section 5, dealing with the
issuance of trust patents to individual Indians, it is provided that
such patents "when issued, shall override the patent authorized to be
issued to the band or village as aforesaid, and shall separate the
individual allotment from the lands, held in common," again recog-
nizing tribal ownership until the individual trust patent issues.
Finally, in section 8, dealing with grants of rights of way for various
purposes, it is provided that contracts therefor may be made, subject
to the approval of the Secretary of the Interior, with the fband or
village prior to issuance of individual trust patents, but with the
individual allottee after a trust patent has issued to him as provided
in section 5. This isl aclear and defiiite recognitidn that no property
rights vest in the individual allottee until the trust patent actually
issues. From these repeated declarations, I conclude that the lands
of these Mission Indian bands or villages remain in communal own-
ership until trust patents have issued to individual allottees and that
until that time, it is competent for Congress to abandon the purpose
to distribute such lands in severalty, or adopt another mode of dis-
tribution, or pursue such other course as to it seems better for the
Indians. Sizemtore v. Brady, supra. The second question is afnswered
accordingly.

Approved: April 8, 1937.
OSCAR L. CHAPMAN,

Assistant Secretary.
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AUTHORITY OF THE SECRETARY OF THE INTERIOR 'TO RESERVE

WATERS IN CONNECTION WITH, AND INDEPENDENTLY OF, LAND

RESERVATIONS FOR ALASKAN NATIVES UNDER THE ACT OF

MAY 1, 1936
Opinion, April 19, 1937

INDIAN RESERVATIONS-NECESSITY FOP. STATUTORY AuTioRiTY FOR WITHIDRAWALS

IN ALASKA.

In view of the acts of Congress prohibiting withdrawal of public lands in the

United States for Indian reservations except by act of Congress, the Secre-

tary of the Interior should rely upon statutory authority for withdrawals in

Alaska for reservations for Alaskan natives.

RESERVATIONS FOR ALAs5iAN NATIvES-ACT OF MAY 1, 1936-INTERPRETATION OF

STATUTES.

The principle that: a statute, should be interpreted in the light of the situation

and needs of the Indians may be applied to the act of May 1, 1936, to deter-

mine the intent of Congress as to reservation of waters as well as land for

the use of Alaskan natives.

RESERVATION OF WATERS-INTENT OF ACT OF MAY I, 196-REQUIREMENTS OF

NATIVES.

The purpose of the act of May 1, 1936, to conserve and develop native resources

and to foster economic organizations of Alaskan natives indicates an intent

of Congress to authorize: reservation of waters in connection with land

reservations where necessary for Alaskan natives whose occupations require

use of waters.

WATERS AS PART 6F PUBLIC IDOMAIN-TEREIToRIAA TIDEXWATERS AND7 SUBMERGED

LANDS HELD. AS PUBLIC Tius~-iDISPoSITION FOE USE OF ALASKAN NATIVES.

The statutory term "public lands" is-equivalent to the term "public domain'"

which includes tidewaters and submerged lands. The withdrawal of terri-

torial tidewaters and submerged lands for the use of Alaskan natives is

held not to be inconsistent with the obligation of the United States to hold'

them in trust for the benefit of the whole-people.

RESERVATIONS FOR ALASKAN NATIVEs-AREAS AUTHORIzED To BE RESERVED-ACT

OF MAY 1, 1936.

Section 2 of the'act of May 1, 1936, authorizes the Secretary of the Interior to-

designate as Indian reservations for Alaskan natives either (1) existing'

reserves specified in the act, (2) such reserves together with additional

adjacent public lands, and (3) other public lands actually occupied 'by In-

dians or Eskimos within Alaska.

NECESSITY OF OcoUPANCY BY ALASKAN NATIvEs-REsEEvATIoN SoLTRY OF WATERS.

Since no reservation can become effective under the act of May 1, 1936, until

approved by the native residents thereof, part of every reservation created

under that act must be land upon which natives are actually residing, and

therefore no reservation consisting solely of waters can be created.

RESERVATION OF WATERS IN CONNECTION WITH LAND RESERVATIONS-POSSIBLE

EXTENT.

The waters which may be reserved as part of a reservation of lands for

Alaskan natives may not extend further than essential for effective use

of the reservation and further than can be considered an integral part of

[VoL
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the reservation. The extent of the wIaters included in the Anuette Islands
Reservation should be used as a guide.

xIRGis, Acting Solicitor:

You [the Secretary of the Interior] have requested my opinion on
the questions raised by the Indian Office as to whether section 2 of
the act of May 1, 1936 (49 Stat. 1250),- extending the provisions of
the Indian Reorganization Act to Alaska, authorizes the Secretary
of the Interior to reserve for the natives of Alaska, in order to pro-
tect their fishing rights, (a) waters in connection with reservations
of land made under that section, and (b) waters where there are
no lands being reserved in connection therewith; and if so, whether
waters may be withdrawn extending as far from the shore as the
territorial limits of Alaska. Section 2 of the act follows':

SEa. 2. That the Secretary of the Interior is hereby authorized to designate
as an Indian reservation any area of land which has been reserved for the
use and occupancy of Indians or Eskimos by section 8 of the Act of May 17,
1884 (23 Stat. 26)j or by section 14 or section 15 of the Act of March 3, 1891
(26 Stat. 1101), or which has been heretofore reserved under any executive
order and placed under the jurisdiction of the Department of the Interior or
any bureau thereof, together. with additional public lands adjacent thereto,
within the Territory of Alaska, or any. other public lands which are actually
occupied by Indians -or Eskimos within said Territory:t Provided, That the
designation by the Secretary of the Interior of any such area of land as a
reservation shall be effective only upon its approval by. the vote, 'by secret
ballot, of a majority of. the Indian or Eskimo residents thereof who .vote at
a special election duly called by the 'Secretary of the Interior upon thirty
days' notice: Provided, however, That in each instance the total vote cast
shall notibe less than 30 per centum of those entitled to vote: Provided further,
That nothing herein contained shall affect any valid existing claim, location,
or entry under the laws of the United States, whether for homestead, mineral,
right-of-way, or other purpose whatsoever, or shall affect the, rights. of any
such owner, claimant, locator,,or entryman to the full use and enjoyment of the
land so occupied.

In answering the questions raised I am assisted by the attitude and
.opinions of the Circuit Court of Appeals of the Ninth Circuit and of
the Supreme Court in the Alaska Pacifce Fisheries case, 270 Fed. 274
and 248 U. S. 78, which involved the analogous question of whether
the waters adjacent to the Annette Islands Indian Reservation in
Alaska were or could be included in that reservation. The reserva-
tion had been created by section 15 of the act of March 3, 1891 (26 Stat.
1101), providing for the reservation of "a body of lands known as
Annette Islands" for the use of the Metlakahtla Indians. In 1916
the President by proclamation stated that it was necessary to withdraw
the waters adjacent. tothe islands for the purpose of developing an
Indian fishing-industry, and reserved the waters within 3,000 feet of
the shore at mean low tide. There was no express statutory authority
for an extension of the reservation by Executive action.

ill 1
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In the Alaskap Pacifie Fisheries case the United States sought tQ

enjoin an outsider from placing nets in the waters within the 3,000-foot
limit. The Circuit Court of Appeals affirmed the granting of an in-
junction Onl the ground that the President, under his general authority,
could reserve parts of the public domain, including territorial waters
in Alaska, for Indian use, and that his reservation of the waters ad-
jacent to the Annette Islands for fishing purposes was a reasonable
and practical effectuation of the purposes of the act creating the reser-
vation since the Indians depended on fishing in these waters for their
sustenance. However, since this decision was rendered the acts of June
30,. 1919 (41 Stat. 34), and March 3, 1927. (44 Stat. 1347), have been
passed prohibiting the withdrawal of public lands of the United States

for Indian reservations or the enlargement of existing reservations

except by act of Congress. These acts would appear to apply to

Alaska. But without expressly deciding their application, since the

question has not been previously determined and is not in issue here,

it is doubtful, inl view of these statutes, whether reliance can be placed

upon the rationale of the Circuit Court decision, that the Executive

Department may supplement an act of Congress by withdrawing neces-

sary land or water to add to an existing reservation. Accordingly,

unless the authority for the withdrawal by the Secretary of the In-

terior of adjacent waters can be found in section 2 of the Alaska Reor-

ganization Act, it is believed that the Secretary cannot make such with-

drawals.* The question is then purely one of statutory construction.

The Supreme Court in upholding the granting of an injunction in

the Alaska Pacific Fisheries case, looked at the problem as one of in-

terpretation of the statute creating the reservation. It set forth as

follows the method of approach which should be used in determining

such a question of statutory interpretation:

As an appreciation of the circumstances in which words are used usually is

conducive and at times is essential to a right understanding of them, it is im-

portant, in approaching a solution of the question stated, to have in mind the

circumstances in which the reservation was created-the power of Congress in

the premises, the location and character of the islands, the situation and needs of

the Indians and the object to be attained.

The court held that the power of Congress to reserve the.adjacent

waters was. undoubted, since such waters were the property of the

United States and subject to its dominion and sovereignty. It found

that the purpose of creating the reservation was to assist the Indians in

their effort to become self-sustaining and advance in civilized life, and

that the facts showed that the Indians were primarily fishermen and

could not sustain themselves from the use of the upland alone .but that

the use (of the adjacent fishing grounds was equally essential. The

court believed that Congress intended to conform its action to the situa-

tion and needs of the Indians and therefore held that the legislation
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reserving the "body of lands known as Annette Islands" included in
the reservation the adjacent waters. The court also restated the prin-
ciple that statutes passed for the benefit of Indian tribes should be
liberally construed in their' favor.
- If this method and ruling is applied to the instant question it
would follow that section 2 of the 1936 Alaska Act may likewise
be construed as intending to allow the reservation of fishing rights
essential to the reservations created under that act. It.is the same
power of Congress that is being, exercised. The purposes of this
act are identical with those which surrounded the act reserving the
Annette Islands Reservation and are here plainly expressed in the
,statute. The act recites the title of the Indian Reorganization Act
(48 Stat. 984), June 18, 1934,. which states as its purposes "to con-
serve and develop Indian lands and resources; to extend to Indians
the right to form business and other organizations; to establish a
credit system for Indians * * *." It is well known, as is recited
in the opinions of the Supreme Court and the Circuit Court of Ap-
peals concerning the Metlakahtla Indians, that the natives of Alaska
are not naturally agricultural and depend chiefly on fishing and hunt-
ing for their livelihood. g The fish of the Alaska coast region is one
of their major resources and therefore appropriate to be conserved:
under the Reorganization Act in coimection with their reservations.
Moreover, a large number of the organizations developed under the
Reorganization Act, particularly in southeast Alaska, will be fish-
eries- and fish cannlleries. . It will .be -these . fish enterprises, similar
to the successful enterprise developed by the Indians of the Annette
Islands, which will be major users, of the credit system' establishedl
under the Reorganization Act. The Alaska Reorganization Act
provides that the Indians may be organized, not as bands or tribes,
but as groups having "a common bond of occupation." One of the
most usual bonds. of occupation is that of fishing and it is certain
that many of the communities organized under the Reorganization
Act will be. fishing communities. -The economic purpose of .this
legislation extending the Reorganization Act to Alaska was made
clear in the report by the Interior Department to Congress on thisi
act when it was, introduced. The report stated that since the original
Indian Reorganization Act did not extend the right of incorporation
and enjoyment of credit privileges to Alaska, the Alaska Act was
designed to remedy this omission. From these facts it is evident that
the purpose of the Alaska Act .would be seriously frustrated if the
reservations designated under it could not embrace the major resource
of many of the Indian organizations.

.The, express language of section. 2 of the Alaska Act is not ma-
terially more confining --in its application .than that which, was used.

125897-39-VOL. 56 10
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in the act reserving the Annette Islands Reservation. Instead of the

words "body of lands" the words are used, "any area of land" and
"additional public lands adjacent thereto * * * or any other
public lands which are actually occupied by Indians or Eskimos."
The term "public lands" is synonymous with the term "public do-
main," and the tidewaters of the territories of the United States
and the lands under them have been classified as part of the public
domain since they belong exclusively to- the United States Govern-
ment and are subject to its disposition. Shively v. Bowlby, 152
U. S.. 1; Alaska Paciflc Fisheries v. United States, 248 U. S. at 87;
240 Fed. at 281, 282. It has been said that the United States holds
these tidewaters and submerged lands in trust for the benefit of the
whole people and that these waters and lands have never been
disposed of under general laws. It is Fbelieved that neither of these
propositions is violated by the proposed interpretation of section 2
of the Alaska Reorganization Act. The Circuit Court of Appeals
in the Alaska Pacific Fisheries case stated that the reservation of the
adjacent waters for the use of the Indians of the Annette Islands
Reservation was not in conflict with the trust obligation of the
United States since such action protected the food supply of: a whole
tribe of Indans who might otherwise' become a public charge. And
section* 2 of the Alaska Reorganization Act is not a general law
providing for the disposition of tidewaters but a limited law pro-
viding only for the designation of the particular kind of ' reservations
which come within the classifications listed in section 2.
- The reservations to be designated under section 2 must fall within
one of the following three classes: first, areas which have already
been reserved under the legislation specified or by Executive order.
The specification in this class of the legislation which created the
Annette Islands Reservation is further evidence of the fact- that

Congress intended adjacent waters to be included in the reservations
designated since if the Secretary is to exercise his authority under
section 2 to declare the' Annette Islands an Indian reservation, it
would be obligatory upon him to include the adjacent waters already
recognized as part of the reservation. The second, category consists
-of existing reservations, "together with additional public 'lands ad-
jacent thereto, within the Territory of Alaska." In view of the
rulings' of the 'Supreme Court previously discussed, this language
imay be said to permit the Secretary to declare territorial waters
adjacent to existing reservations to be part of the reservations. The
third category consists' of other public lands not 'connected with
existing reservations but occupied' by Indians or Eskimos. This
permits entirely new reservations. -If the language in this -category
-were not modified elsewhere in the act, it might be reasonable to hold,'

[VoL;
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in reply to question (b) of the Indian Office, that fishing waters
used by the natives but not connected with any reservation might be
reserved under this section. However, I believe that the act read
as a whole indicates that the principal part of every reservation
designated under section 2 must be land upon which the natives are
actually residing. The first proviso in section 2 requires that- the
designation be approved by a majority vote of the native residents
of the proposed reservation. This proviso could not be fulfilled if a
reservation were declared which consisted only of fishing waters.
Moreover, the phrase "actually occupied?? implies residence rather
than mere use.

It is therefore my opinion that the waters not connected with any
reservation of the uplands cannot be independently reserved under
section 2 of the Alaska Act hut that waters adjacent to'any lands al-
ready reserved or being reserved can be reserved for the natives
occupying the rest of the reservation. -My answer to part (a) of the
first question is therefore- in the affirmative and to part (b) in the
negative.-

My answer to the second question, namely, whether waters may be
Awithdrawn extending as far from the -shore as the territorial limits
.of Alaska, must likewise be answered in the negative on the facts
n1ow, available. The test applied :by the; Supreme' Court in recogniz-
ing the waters adjacent to the Annette Islands as part of the Annette
Islands Reservation was that these waters were-an essential part of
.the reservation intended for Indian use and that these waters were
generally considered part of the islands. I am of the opinion that
Section 2 of the Alaska Act does -not, authorize any further with-
drawal than that which can be justified under the test formulated
-by the Supreme Court, that is, so much of the waters adjacent to any
reservation as are essential for effective use of the reservation and
extending only .so' far as can be reasonably Considered an integral
part of the reservation. It appears that for all practical purposes

-the extent of water designated by the President in connection: with
the :Annette Islands Reservation, namely, 3,000 feet -from the shore
-at mean low tide, should be used as the standard and even as the
maximum. unless it is shown that the natives have been using- and
'actually Aheed a. further area. An extension of the area of Indian
reservations to great lengths in the territorial -waters of Alaska would
Seriously conflict with the authority of the Secretary of Commerce,
given in various acts of Congress, to regulate fishing in the terri-
torial waters, and with the policy of Congril expressed in those
:acts of providing equal fishing opportunities to all citizens.

-Approved: April 19, 1937. -

OscAR L. CHAPMAN,
Assistant Secretary.
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THE REPAYMENT TO THE UNITED STATES OF THY CONSTRUCTION

COST OF THE ALL-AMERICAN CANAL

Opinion, April 27, 1937

IRRIGATION DISTCicTs-BOULD5R CANYON PROJECT ACT-POWER. DEVELOPMENT-.

P. W. A. AND R. E. A. LOAN AGRaEMENTS-INDERTEDNESS TO THE UNITED

STATES.

Section 7 of the Boulder Canyon Project Act (act of December 21, 1908, 45

Stat. 1057), provides that the net proceeds from any power development

on the All-American Canal shall be paid into the canal fund until the

equivalent of operation, maintenance, and construction costs shall have

been paid. The P. W. A. and R. El. A. proposed making loans for the

construction of power systems, on condition that the gross revenue of such

systems be applied to the operation and maintenance costs and payment

of bonds securing the loans. Held, That the United States is entitled to the

net proceeds from the power system after deductions have been made for

operation and maintenance costs; for payment of principal and interest

of the bonds, and for the one-year reserves for such payments as author-

ized in the above-mentioned loan agreements..

-IRRIGATION DISTRJCTs-BoTJLDETR. CANYON PROJECT AoT-CLAIMS OF THE UNITED

STATIMS-PRIORITY.

The provision in section 14 of the act of December 21, 1908, that "claims of
the United States arising out of any contract authorized by this act shall

have priority over all others" entitles the United States thereto only so

long as the net proceeds from power development are in the hands of the
irrigation district.

KIRGIS, Aothig Solicitor: D

Certain questions concerning the nature and extent of the security

of the United States for repayment of the construction cost of the

All-American Canal under its contract of December 1, 1932, as

amended April 10, 1935, with the Imperial Irrigation District have

been submitted to me for opinion.

The questions arise by reason of a proposed offer of a loan and

grant by the Federal Emergency Administration of Public Works,

and a proposed offer of a loan by the Rural Electrification Adminis-

tration to the Imperial. Irrigation District, the amounts totalling

$3,460 000, for thepurpose of -financing the construction of an electric

power production,.transmission and distribution system in the Im-

perial Valley, California. Before proceeding to a discussion of the

specific questions raised, it is important that the pertinent provisions

of the contract between the United States and the District and the

proposed offers be reviewed.

The contract of December 1, 1932, between the United States and

the Imperial Irrigation District was made pursuant to the Recla-

mation Act (act of June 17, 1902, 32 Stat. 388) and the Boulder

-Canyon Project Act, (act of December '21, 1908, 45 Stat. 1057). It
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provides for the construction of the Imperial Dam and the All-
American Canal and appurtenant structures, at an ultimate cost to
the District of not to exceed $38,500,000, payable to the United
States in 40 annual installments. Section 7 of the Boulder Canyon
Project Act provides in part:

* * * The said districts or other agencies shall have the privilege at any
time of utilizing by contract or otherwise such power possibilities as may exist
-upon said canal, in proportion to their respective contributions or obligations
toward the capital cost of said canal andk appurtenant structures from and in-
ecluding the diversion works to the point where each respective power plant may
be located. The net proceeds from any power development on said canal shall
be paid into the fund and credited to said districts or other agencies on their
said contracts, in proportion to their rights to develop power, until the districts
or other agencies using said canal shall have paid thereby and under any con-
tract or otherwise an amount of money equivalent to the operation and main-
tenance expense and cost of construction thereof.

Pursuant to the foregoing, Article 14 of the contract provides in
part:

*C * * Subject to the foregoing provisions of this Article and the par-
ticipation by other agencies as provided for in Article twenty-one (21) hereof,
the District shall have the privilege at any time of utilizing by contract or
otherwise such power possibilities as may exist upon said canal. The net
proceeds as hereinafter defined in Article thirty-two (32) hereof and as de-
termined by the Secretary for each calendar year from any such power de-
velopment shall be paid into the Colorado River Dam Fund on March first
of the next succeeding calendar year and be credited to the District on this
contract until the District shall have paid thereby and/or otherwise an amount
of money equivalent to that herein agreed to be paid to the United States.
Thereafter such net power proceeds shall belong to the District. It is agreed
that in the event the net power proceeds in any calendar year, creditable to
the District, shall exceed the annual installment of charges payable under

-this contract during the then current calendar year, the excess of such net
power proceeds shall be credited on the next succeeding unpaid installment
to become due from the District under this contract.

Article 32 of the contract provides-
In determining the net proceeds for each calendar year from any power

development on the All-American Canal to be paid into the Colorado River
Dam Fund as provided in Article fourteen (14) hereof, there shall be taken into
consideration all items of cost of production of power, including but not neces-
sarily limited to amortization of and interest on capital investment in power
development, replacements, improvements, and operation and maintenance, if
any. Any other proper factor of cost not here expressly enumerated may be
taken into account in determining the net proceeds.

The following is section 17 of the Boulder Canyon Project Act and
is embodied in substance in Article 35 of the contract:
Claims of the United States arising out of any contract authorized by this
act shall have priority over all others, secured or unsecured.
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The foregoing are: the significant :provisions in a determination of
the extent of the right of the United States to the proceeds from power
development on the canal. -.

Under the terms of the proposed offer by the Federal Emergency
Administration of Public Works (Docket No.: Calif. 1088-P-D). the
United States would aid in financing the construction of a hydro-
electric generating plant, a diesel electric generating plant, and an
electric transmission and distribution system, including necessary
equipment and the acquisition of necessary land and rights of way, by
a grant of 45 percent of the cost of the project, but not exceedihg
$1,242,000, and by purchasing revenue bonds of the District in the
aggregate principal amount of $1,518,000, maturing over a period
of 30 years. Paragraph 1 (i) of the offer provides-

Security: The Bonds, together with such additional bonds as may be issued
for extensions of and additions, betterments, and improvements to the System
in accordance with Paragraph 2 hereof, shall be payable as to both principal
and interest exclusively from, and secured by a first pledge of, an amount of
the gross revenues of the System, after deducting therefrom only the amounts
necessary to pay the reasonable cost of maintenance and operation of the
System, sufficient to pay said principal and interest as the same become due
and payable, and to maintain reasonable reserves for the payment of principal
and interest on the Bonds.

Paragraph 2 (c) of the offer provides-

That the reserves for the Bonds and for any-additional bonds hereafter
issued for extensions, additions, betterments, or improvements to the System,
mentioned in subparagraph (i) of Paragraph 1 hereof, shall not exceed an
amount sufficient to meet the principal and interest payments oil such bonds for
an average year, such amount to be computed by determining the arithmetical
mean of annual principal and interest payments.

Under the terms of the proposed offer by the Rural Electrification
Administration (designated as R. E. A. Project California 1-Impe-
rial), the United States would aid in financing the construction of
an electric transmission and distribution system within rural areas
in the District by loaning not to exceed $700,000, the debt to be evi-
denced by revenue bonds of the District maturing over a period of
20 years. Paragraph 10 of the proposed* form of bond resolution
by the board of directors of the District, which would be made a
part of its contract with the Rural Electrification Administration,
provides for the allocation of all revenues of the Project (i. e., the
R. E. A. project) to the payment of the principal of and the interest
on the bonds, with certain exceptions not here material, and para-
graph 11 provides in part-
that the District shall establish and maintain a special fund designated as the
"Fifth Special Issue United States Contract Fund" (hereinafter referred to as
the "Contract Fund"), and on or before the 15th day of each calendar month
from and after the date when Project Revenues shall begin to be derived, the
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District shall pay into the Contract Fund allof: the Project Revenues for the
preceding calendar month until there shall have been accumulated in the Con-
tract .Fund an amount- of money (hereinafter called the "Current Require2
ments") sufficient for the payment of (1) the interest on the ,Bonds which
shall have become due but which shall be unpaid, if any, (2) -the principal of
Bonds which shall*-have become due but which shall be unpaid, if 'any, and (3)
the 'principal of Bonds and the interest :on, the Bonds which shall become due
on the next succeeding interest payinent date; * * * and that on or before
the 26th day. of December in each year after the date of the completion of the
Project,: the District shall pay into the Contract Fund all of the remaining
Project Revenues for the twelve-month period ending on the 30th day- of Novem-
ber next preceding until there shall have been accumulated in the Contract
Fund an ainount -of money' (hereinafter talled the "Reserve Requirements")
which shall be sufficient for the payment of the principal of Bonds, if any, and
the interest on the bonds which shall become due on the two interest-paymeut
dates next succeeding the following interest-payment date;

Paragraph 12 provides-C

that the Treasurer'of the District shall apply the money in the Contract Fund
for the following purposes and in the following order of priority only: first-
to the payment of the interest on 'the Bonds which shall have become due but
which shall be unpaid, if any; second-to the payment of the principal of Bonds
which shall have become due but which shall be unpaid, if.any; third-to the
payment of the principal of Bonds-and the interest on the Bonds which shall
become due on the next succeeding interest payment date, and any money
remaining in the Contract Fund in excess of the Current Requirements shall
be held in the Contract Fund and may be invested as provided in paragraph
(13) hereof,: provided, however, that whenever there shall be held in the Con-
tract Fund an amount of money in excess of the Current Requirements which
shall be equal to the aggregate principal of the- Bonds' outstanding such excess
money may be used by the Treasurer of the District for the redemption and
payment of the Bonds outstanding;-

Paragraph 16 of the form of bond resolution provides-

that, in addition to the Project Revenues so allocated,: the District hereby
irrevocably allocates to the payment of the principal of and the interest on
the Bonds such part: of the net revenues derived by. the District from all
electric generating plants' and all electric transmission and distribution lines
and facilities now or hereafter owned or operated by the District but- not
included within the Project (such plants, lines, and facilities, being hereinafter
called the "Distriet System" and such net revenues being called the "System
Revenues") as shall be sufficient, together with the money in the Contract
Fund, to meet the Current Requirements and the Reserve Requirements; that
the District shall pay into the Contract Fund on or before the 26th day of
December in each year all of the System Revenues derived during the twelve
month period ending on the 30th day of November next preceding such date, or
such part thereof as shall, be necessary for such purposes; that the System
Revenues shall mean the gross revenues of the District derived from the
operation of the District System after deducting therefrom all amounts neces-
;ary to pay the reasonable costs of the operation and maintenance of the
District System and the principal of and interest on bonds hereafter issued by
the District, the entire proceeds of which shall be employed for the purpose
of constructing the District System or any part therof or consisting or acquir-



[Vol..120 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

ing extensions, additions, betterments, and improvements to the District Sys-
tem,. together with such. amounts as shall be sufficient for the creation and
maintenance of reasonable reserves for the payment of such costs of operation
and maintenance and the principal of and interest on such bonds; t * *

It has been necessary to quote the foregoing at some length in order
to present a complete basis for a consideration of the questions which
have been referred to me following their submission to the Depart-
ment by counsel for the Imperial Irrigation District. Three ques-
tions originally were submitted, but in a letter dated April 13, 1937,
counsel has withdrawn the second question, having to do with the
right of the United States to the net proceeds from the transmission
and distribution of energy, as distinguished from the net proceeds
from generation alone. The letter of withdrawal bears the approval
of the Commissioner of the Bureau of Reclamation and the Director
of the Power Division of the Federal Emergency Administration of
Public Works, and the General Counsel of the Rural Electrification
Administration has informally stated that there is no objection to
the withdrawal. The discussion in this opinion accordingly will be
principallyconfined to the first and third questious. For. convenience,
I shall quote and discuss each question separately:

What is the meaning of "net proceeds from any power development on said
Canal" as used in Section 7 of the Boulder Canyon Project Act, and "net pro-
ceeds for each calendar year from any power development on the All-American
CUnal" as used in Articles 14 and 32 of the All-American Canal Contracts,
when considered in connection with the proposals of Public Works Administra-
tion and Rural Electrification Administration, which require the gross revenues
of the entire electric power system of the District (including both Public Works
Administratiofi.and.Rural Electrification Administration projects and all.te ure
extensions, additions and improvements thereto) to be applied, first, to the
operation and maintenance of the production, transmission and distribution
facilities, and, second, to the payment of the principal of and interest on bonds
(the proceeds of which have been used to construct the two projects constituting
the District's electric power system), to be amortized within 30 and 20 years,
respectively, together with the creation and maintenance of a one year reserve
fund for all of said bond issues to assure the payments of principal and interest
thereof? Do the- "net proceeds" to which the United States is entitled under
said act and contract come after the deductions and payments authorized and
required by the proposed loan agreements?

It is my opinion that this question as last stated may be answered
in the affirmative with one possible qualification, which will. be men-
tioned and discussed later. Section 7 of the Boulder Canyon Proj-
ect Act merely provides that the net proceeds "from,: any Epower
development on said canal" shall be paid into the Colorado River
Dam Fund and does not define 'net proceeds." Article 32 of the All-
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American Canal contract, however, provides that in determining
net proceeds there shall be taken into consideration all items of cost
of production of power, "including but not necessarily limited to
amortization of and inter'ests on capital investment in power develop-
ment, replacements, improvements, and operation and maintenance,
if any." [Italics supplied.] It is my opinion that this provision is
consistent with section 7 of the act when it is borne in mind that
the act is silent on a: definition of net proceeds and that -in any
event it would be necessary to finance any power development by
means which ordinarily would contemplate securingr investors to the
extent of their participation.'

The same justification mav be regarded as existing for the creation
and maintenance of the one-year reserves for the payment of the
principal of and interest on the bonds. The bonds are to be secured
only by the revenues from the system; and the reserves seem clearly
to be a reasonable "factor of cost" which may be deducted in deter-
mining net proceeds..

The one qualification of the affirmative answer to question I is
linked with the answer to question II, which has been withdrawn.
If the United States is entitled to have the net proceeds from trans-
mission and distribution of energy, as well as those from generation,
paid into- the fund, no difficulty concerning the deduction of princi-
pal, interest, and reserves for both bond issues is apparent. If, on
the other hand, the United States is entitled to the net proceeds
from generation alone, it is my opinion that the R. E. A. bondholders
cannot look beyond the revenues from the. R. E. A. project, not-
withstanding the language of paragraph 16 of the proposed bond
resolution. This point will be discussed in greater detail under ques-
tion III, in connection with section 17 of the Boulder Canyon Proj-
ect Act and Article 35 of the All-American Canal contract.

- 0 ; : X ~~~II IC 

What is the meaning and scope of Section 36 [35] of the Imperial-All
American Canal Contract providing that claims of the United States arising
out of that Contract shall have priority over all others, secured and unsecured,
when applied to the District's obligations to Public Works Administration and
Rural Electrification Administration set out in their respective proposals at-
tached hereto?

To the extent that Article 35 of the contract is to be considered in
connection with question I, i. e., with the propriety of deducting debt
charges before computing the "net proceeds" to be paid into the
Colorado River Dam Fund, I do not regard it as affecting the general
affirmative answer to question I. That is to say, the only claim of
the United States "arising out of this contract," so far as revenues
from power development are concerned, is a claim to the net pro-
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ce6d§, which, as already shown in the discussion of question I, may
be regarded as not accruing until the current and reserve require-
ments of the bond issues have been satisfied.

Article 35 of the contract and section 17 of the Boulder Canyon

Project Act, pursuant to which Article 35 is included, are of im-
portance in a further connection, however, when two particular
provisions, which already have been set forth in greater detail herein,
of the proposed form of resolution for the R. E. A. bond issue are

considered. By paragraph 10 the- District "irrevocably allocates to

*the payment of the principal of and interest on the Bonds all reve-

nues of the Project * * * and the Project Revenues shall be ap-
plied solely and exclusively to the payment of the principal of and

interest on the Bonds * * *'" By paragraph 16 the same alloca-
tion is made of such part of the net revenues from the entire "District

System" (i. e., including the generating plant) "as shall be sufficient,
together with the money in the Contract Fund, to meet the Current
Requirements and the Reserve Requirements *_* *." Net or "Sys-
tem>" revenues are defined to be the gross revenues from the entire
system, less operation and maintenance costs and amounts necessary
for payments of and the creation of reserves for principal and in-
terest on bonds "hereafter issued by the District the entire proceeds
of which shall be employed for the purpose of constructing the Dis-
trict System or any part thereof * * *" (i. e., including the
P. W. A. bond issue).

The effect of the foregoing provisions, so far as the United States

is concerned, is dependent on the answer to question II, which is not
now- to be determined. S For the purposes of this portion of the dis-

cussion, however, it will be assumed for the moment that the United
States is entitled to have the net proceeds only from the generation
of energy, as distinguished from those from transmission and dis-
tribution, paid into the Colorado River Dam Fund. In this event,
paragraph. 10 of the proposed bond resolution is unobjectionable,
since it allocates only the revenues from the R. E. A. project, which
will not include the generation of energy. Paragraph 16 may be
objectionable under the same assumption,-however, since it purports
to give the R. E. A. bondholders a second lien or charge on revenues
arising, not from the R. E. A. project alone, but from the operation
of the generating plant as well, whereas the net proceeds from the
operation of the latter are payable into the Colorado River Dam
Fund under section 7 of the Boulder Canyon Project Act and Article

14 of the All-American Canal contract. If the words "net proceeds
from any power development on said canal" should be construed to
require the breaking up of costs and revenues from the entire system
and their allocation between generation, transmission, and distribution
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for the purpose of paying to the United States the net proceeds from
generation only, then obviously debt charges allocable to distribu-
-tion should not be deducted from the gross revenues from generation
in determining the net proceeds from generation.

If it be assumed, on the. other hand, that the United States is
entitled to the net proceeds from transmission and distribution as
well as from generition, the possibly objectionable effect of para-
graphs 10 and 16 of the proposed R. E. A. bond resolution
is exactly reversed. Paragraph 16 now is unobjectionable be-
cause the net proceeds will have been determined only after the
deduction of the amounts necessary for payments of principal and
interest and the creation of a one-year reserve for both bond issues,
and paragraph 16 allocates only so much of the revenues as may
be necessary to meet current and reserve requirements. Paragraph
10 on its face, however, is not free from objection, because of its
very broad language "irrevocably" allocating all revenues of the
R. E. A. project to the payment of principal of and interest on
the bonds and providing that "the Project Revenues shall be applied
solely and exclusively" to such payments. The literal import of
this language alone is inconsistent with the payment of any "net
proceeds" from distribution into the Colorado River Dam Fund in
any year, even-though the current and reserve requirements of the
E. E. A. bond issue might have been satisfied...

Since, therefore, under either assumption* with reference to the
extent of the right of the United States to the net proceeds from
power development an apparent conflict between one of two para-
graphs of the proposed R. E. A. bond resolution, on the one hand,
and section 7 of the Boulder Canyon Project Act and Article 14
of the All-American Canal Contract, on the other hand, exists, it
becomes desirable to determine, if possible, the exact nature
rather than the extent of the right of the United States.

It is here that section 17 of the act becomes important. It pro-
vides that "claims of the United States arising out of any contract
authorized by this act shall have priority over all others, secured or
unsecured." Unquestionably neither paragraph 10 nor paragraph
16 of the proposed bond resolution can operate in contravention
of this statutory provision. So long, therefore, as the net proceeds
from power development are in the hands of the District, the
United States would be entitled to have them paid into the fund
and neither paragraph 16, if the United States is entitled to the
net proceeds from generation only, nor paragraph 10 if it is en-
titled to the net proceeds from transmission and distribution also
could operate to defeat this right.

123



124 DECISIONS 0OF THE- DEPARTMENT OF THE INTERIOR

Even without the statutory provisioni, it seems reasonable that
Article 14 of the contract would operate to create an equitable lien
in favor of the United States on the net proceeds, within the mean-
ing of the following statement in Pomeroy's Equity Jurisprudence
(3d ed.), section 1235:

The doctrine may be stated in its most general form, that every express
executory agreement in writing, whereby the contracting party sufficiently
indicates an intention to. make some .particular property, real or personal, or
fund, therein described or identified,:a security for a debt or other. obligations
or whereby the party promises to convey or assign or transfer the property
as security, creates an equitable lien upon the property so indicated, which is
enforceable against the property in the hands not only of the original con-
tractor, but of his heirs, administrators, executors, voluntary assignees, and
purchasers or encumbrancers with notice. * * *

The foregoing was quoted with approval in Walker v. Brown, 165
U. S. 654, 664-665, in which Mr. Justice White further said (p. 666):

i * * * To dedicate property to a particular purpose, to provide that a speci-
fied creditor and that creditor alone shall be authorized to seek payment of
his debt from the property or its value, is unmistakably to create an equitable
lien.

To the same effect are Ketcltum v. St. Louis, 101 U.; S. 306; Burdon
Sugar Reflirng Co. v. Payne, 167 U. S. 127; Ingersoll v. Coramn, 211
U. S. 335; United States v. Butter'wortl-Jqudson Corp., 267 U. S. 387.

The question remains, however, whether the foregoing would be
true if the "net proceeds," under either assumption, already had been
diverted by virtue of one or the other of the two paragraphs. An
affirmative answer seems doubtful since, while, a bondholder, for
example, would have notice at least of the statutory provisions he
might be held not bound to know of the source of his payment. That
is, the computation of the amount of net proceeds is essentially a
bookkeeping transaction and the amount is "determined by the Sec-
retary for each calendar year" (Article 14 of the contract), taking
into consideration "all items of cost of production of power" and
"any other proper factor of cost" (Article 32 of the contract). If,
under the assumption that the United States is entitled to the net
proceeds only from the generation of energy, there should be insuffi-
cient revenues from the R. E. A. project to satisfy the current and
reserve requirements of the R. E. A. bond issue, but sufficient of the
revenues from generation should be taken under paragraph 16 to
meet those requirements and actually so expended, it seems doubtful
that that money could be followed into the hands of bondholders so
benefited and impressed with an equitable lien in favor of the United
States.

There are three administrative considerations, however, one ad-
dressed to paragraph 10, one to paragraph 16, and one to both,
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which may render these two paragraphs substantially unobjection-
able. While paragraph 10 "irrevocably allocates to the payment
of the principal of and interest on the Bonds all revenues of the
Project * * * and the Project Revenues shall be applied solely
and exclusively to the payment of the principal of and interest on
the Bonds," paragraph 11, which already has been quoted herein
in greater detail, provides merely for the payment into the "Con-
tract Fund" of sufficielt of the project revenues to satisfy current
and reserve requirements. Paragraphs 10 and 11 accordingly are
literally inconsistent to the: extent that one provides' that revenues
shall be used only for certain purposes while the other requires
the actual use of only so much of the revenues. Whether the two
paragraphs can be construed so that paragraph I1 may be regarded
as qualifying paragraph 10 seems doubtful. In informal disqis-
sion, a representative of the Rural Electrictrification Administra-.
tion has explained that it was: felt necessary to include the language
*of paragraph 10 in order to meet the formal requirements of Cali-
fornia law relating to the bond issue, but that it is not the intention
to attempt to exercise any dominion whatever over any part of the
project revenues in excess of. what may be necessary to satisfy cur-.
Tent and reserve requirements. This consideration is of course of
importance: only in the event that such an excess should arise.

The second consideration concerns the possibly objectionable effect
'of paragraph i6 in the event that the United States should be
held to be entitled to the net proceeds from the-generation of energy
-only. Counsel for the District -has submitted a tabulation prepared
by Mr. M. J. Dowd, Chief Engineer and General Superintendent of
-the District, showing the requirements under the P. W. A. and
-R. E. A. projects for the 10-year period beginning with 1938. The
following figures are taken from the tabulation for the first five years:

Year -------- 1938 1939 1940 1941 1942

1 Gross revenue -$464,340 $540,154 $592,145 $642,712 $688,682
2 Operation and maintenance -190, 570 -213, 340 ; 168, 620 176;720 :183 260
'3 New-revenue for -debt - : 273,,770 326->814 42, 621 463,992 50, 422

Required for P. W. A. lean
4 Interest -_ 60,;720 60, 720 .60,720 59, 120 57,520
:5 Maturities - - -4- 0,00 40,600 40, 000
6O Reserve fund -6,072 6, 072 10, 076 9, 912 9,752

Required for B. B. A. loan :
7 Interest- ---------------- - 19,390 19, 390 19, 390 18, 685 17, 700

:8 Maturities - ------------------------------- 17, 600 38,0660 36,6000
.9 Reserve fund -19,390 36,390 .7, 000 ----------

Diesel engine contract

10 Interest and maturities9 50,490 50,400 30,00
11 Total fixed charges (items 4 to 10, inclusive)- 155, 972. 172,972 177, 182 162, 717 160,972
42 Surplus (item 3 less 11) - ------- 117,7098 153, 842 246,343 303, 275 344, 453
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- The estimated yearly surplus "flattens out" after the first five years,
varying by only $4,380 during the second five-year period. The
tabulation is accompanied by a letter from the Chief Engineer and
General Superintendent, from which the following is quoted:

-* * * We have had some discussion of the -effect of the R. E. A. contract
providing for a second lien on what we term P. W. A. revenue. The estimated

revenue from the R. E. A. lines is approximately $100,000 per annum, while, as

shown on the tabulation, the surplus after the first two years varies from

two and one-half to three times that amount. This means that even though

there should be no revenue at all from the R. E. A. lines, which, of course, is

impossible-yet, nevertheless, there would still be a substantial surplus from

the power project.
In my opinion, the estimate. of gross revenue is conservative, in that the

power sales will be limited by the capacity to generate power rather than the

load available. In explanation, let me point out that the sales resulting in

the gross revenue, shown on the tabulation, will amount to less than 50 percent
of the available load in Imperial Valley, exclusive of sales in the new rural

territory not now served and exclusive of- the ice plants which are owned by
the power company, and, therefore, noncompetitive. In view of this fact, there

can be little doubt as to the ability of the District to obtain the power load
and the gross revenue as shown.

There is another point which should be emphasized. The tabulation assumes

that there will be no further development than that contemplated by the present
P. W. A. and R. E. A. loans. As a matter of fact it is the intention of dur

District to continue with the expansion of the power project as rapidly as

funds can be secured, and this will include the extension of service to the

Coachella Valley. In other words, without question, there will be a further

expansion of .the power project even before 1942, when, as shown on the tabula-

tion, the capacity of the first development will have been reached. * * *

- The last consideration concerning the effect of paragraphs 10
and 16. is the improbability that an actual diversion of Tujids under
either paragraph, contrary-to the prior right of the United States
to the net proceeds (i. e., to the money remaining after the deduction:
of all proper factors of cost, but including debt charges only to the
extent of current and reserve requirements as hereinbefore discussed
under either one of the two assumptions). ever would be consum-
mated without prior knowledge on the part of the United States, in
which event I am of the opinion that section 17 of the Boulder
Canyon Project Act: clearly could be invoked to protect the prior
right of -the United States and to prevent such a -diversion.
- In summary, it is my opinion that the payments of principal of
and- interest on the P. W. A. and R. -E- A. bonds- and the one-year
reserves -forsuch payments may be- deducted -in determining the
amount of "net proceeds" payable into the Colorado River Dam
Fund, except that the so-called second lien of the R. E. A. bonds on
the P. W., A. revenues would be ineffedtive -as against the prior right
of the--United States under section 17 of the Boulder Canyon Project
Act and Article 35 of the All-American Canal contract in the event

t VOL



56] DECISIONS OF THE DEPARTMENT .OF T THE INTERIOR 127

that the right of -the United States to net proceeds should be held to be
limited to those from the generation of energy alone. Whether this
right is so limited is a question on which, in view of its withdrawal,
I offer no opinion.

Approved: April 27, 1937.
CHARLES WEST,

Acting Secretary of the Interior.

GRANTS OF HOT-WATER PRIVILEGES AT HOT SPRINGS
NATIONAL PARK

Opinion, ApriZ 29, 1937

STATUTORY CONSTRUCTION-NATIONAL PARIKS-HOT-WATER PRIVILEGES AT HOT
SPRINGS NATIONAL PARK.

The act of March 3, 1891 (26 Stat. 842)., authorizes the Secretary in his
discretion to refuse or forfeit hot water privileges because of common
ownership of. an interest in more than one grant thereof;; it does not com-
mand him to do so.

STATUTORY CONSTRUCTIO1!-NATIONAL PARKs-HoT SPRINGS NATIONAL PARK-
GRANTS OF HOT-WATER PIVILUEGES-INTEREST IN MoRE THAN ONE GRANT.

The statute authorizes the Secretary to deny an application for hot-water
privileges and to forfeit existing hot-water privileges if the application
is made by or such privileges are owned: by a corporation, part of whose
stock is owned by persons who are also stockholders of another corporation,
which owns more than a majority of the stock of a subsidiary corporation,
which has been grauted hot-water privileges. -Whether under these. cir-
cumstances the Secretary should deny or forfeit such privileges are matters
of administrative discretion.

NATIONAL. PARKS-HOT SPRINGS NATIONAL PARK-GRANTS OF HOT-WATER PRIVI-
LEGES-INQUIRY BY STOCKHOLDERS OF CORPORATION IN REORGANIZATION.

There is no legal objection to answering an inquiry of majority stockholders
of a corporation which has been granted hot-water, privileges and which.
is the subject of reorganization in: an insolvency proceeding, whether, if
a proposed plan of reorganization is approved and as a result a newcor-
poration owns and operatesl the assets and business of the insolvent cor-
poration, an assignment of the privileges of the insolvent corporation to
the new corporation Swill be approved, or disapproved, or new privileges
granted or withheld from the latter corporation., However, the inquiry
should be answered only upon full disclosure of relevant facts, that is,
the details of. the plan. of reorganization, how and to whom the stock of
the new corporation is to ba issued, and such. information as would be
required of any applicant. for.: a grant of privileges or an.. assignment
thereof.

KiRnis, Acting Solicitor: :
You [the Secretary of the Interior] have submitted to rme for Imy

opinion certain questions concerning grants of hot-water privileges
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at Hot Springs National Park, which have been posed by the Director
,of the National Park Service.

The New York Hotel Company, a corporation, has for some time
~owned and still owns a hotel, formerly called the Kingsway Hotel,
now called the Eastman Hotel, and a bathhouse operated in connection
therewith. Ever since the summer of 1936, H.- Grady Manning and
other persons associated with him have controlled a majority of the
stock of the New York Hotel Company. At the time they -acquired
such interest in the New York Hotel Company the same group of
persons, through similar stock ownership, controlled The Southwest
Hotels, Incorporated; that corporation owned more than a majority
of the stock of another corporation, the Majestic Hotel Company; the
latter corporation owned and operated the Majestic Hotel and- its
bathhouse; and this -owneship, operatidn, and control have continued
to the present.
* On June 17, 1932, the Department and the New York Hotel Com-
pany entered into an agreement by which the corporation was granted
hot-water privileges for 20 years for its hotel and bathhouse. On
February 21, 1933, the Department and the Majestic Hotel Company
likewise entered into an agreement by which that corporationi was also
granted hot-water privileges for 20 years for its bathhouse. Both
agreements were Iexpressly made subject to the provisions of the act
,of March 3, 1891, which was said to "enter into and become a part of
this agreement in the same manner as if. specifically mentioned or set
forth herein."

The relevant portions of the act of March 3, 1891 (26 Stat. 842),
are these:

The Secretary of the Interior is authorized and empowered to execute leases
to the bathhouses and bathhouse sites in the Hot Springs National Park, * * t
the Secretary of the Interior may, in his discretion and under such regulations
as he may prescribe, cause hot water to be furnished to bathhouses, hotels, and
families outside the said park (sec. 1, 16 U. S. C. 362).

Full power is vested in the Secretary of the Interior to provide, in all leases
to be executed against any combination among lessees or 'their assigns, as to
,ownership,: prices, or accommodations at. any bathhouse; * * * shall be
expressly provided in all leases and grants of privileges for I hot w ter that
1thek bathhouse for which provision is made shall not be owned or controlled by

any person, company, or corporation which may be the owner of or interested
(as stockholder or otherwise) in any other bathhouse on or near the Hot Springs
National Park; that neither the hot-water privilege granted nor any interest
therein, nor the right to operate or control'said bathhouse shall be assigned or

-transferred by the party of the second part without-the approval of the Secretary
of the Interior first obtained, in writing; and if the ownership or control of
said bathhouse be transferred to any person, company, or corporation owning

or interested in any other bathhouse on or near said reservation, the Secretary
of the Interior may, for that cause, deprive the bathhouse provided for of 'the
hot water and cancel the lease or agreement (sec. 3, 16 U. S. C. 363).

[vole
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The Secretary of the Interior, before executing any lease to bathhouses or
bathhouse sites in the park or contracts for the use of hot water for bath-
houses outside said park, may make due investigation to ascertain whether the
person, persons, or corporation applying for such lease or contract are not,

-directly or indirectly, interested in any manner whatever in any other bath-
house, lease, interest, or privilege at or near Hot Springs, Arkansas, or whether
he or they belong to -any pool, combination, or association so interested, or

.whether he or they are members or stockholders in any corporation so inter-
ested, or, if- a corporation, whether -its members or any of them are members
or stockholders of any other corporation or association -interested in any other
-bathhouse,, lease, interest, -or privilege as aforesaid, * * * and whenever,
either at the time of leasing or other time it appears to the satisfaction of the
said Secretary that such interest in other-bathhouse, lease, interest, or privilege

.exists, or at any time any pool or combination exists between any two or more
*bathhouses or he deems it for the best interests of the management of the Hot
Springs National Park and waters, or -for the public interest lhe may refuse
suchl lease, license, permit, or other privilege, or. forfeit any lease- or privilege

'wherein the parties -interested have becomte otherwise interested as aforesaid
-(sec. 4- -16 U. S.C G. 364).- 

The New York Hotel Company, owner of the -EastmanHotel and
its bathhouse, is now the subject of a so-called 77 (b) proceeding in
the United States District( Court at Little:; Rock, Arkansas. 11
I'. S. C. 207. A plan of reorganiziation is about to be submitted to

-:the court for its approval. The Director of the National Park Service
- states -that -"Mr. Manning and his associates are- very anxious that
they be: advised, in the event of the setup of, a new corporation: under
the plan of reorganization as outlined by Mr. Manning, which will
absorb both the New York Motel (Company and' the Eastman. Hotel
* -' *;; whether this -Dephartment' under section 4:4 of -the: act -of
March 3, 1891 (26 Stat. 842), upon application of the new corporation,
would be authorized to approve the assignment of the present lease
between the Eastman Hotel Company (obviously meaning New York
Hotel Company) and this Department dated June 17, 1932 9 - *

The Director also states:

This Service has been advised by those interested in the reorganization that
-they must be advised as to the position of this Department before they can
proceed further with the reorganization: in Federal Court, and that unless

.immediate steps are taken the present bondholders-in the Eastman Hotel Com-
pany will force that company into liquidation and take control of the assets of
the corporation, and the present stockholders will suffer a total loss.

It is respectfully requested, therefore, that you submit this matter to the
Solicitor for an opinion in view of the- situation as outlined in this memorandum
and attachments, and in the light of the Assistant Attorney General's opinion

- of November 3, i9f, copy of which is- also attached. -i

Is there any legal objection to answering the inquiry3of Manning
and his. associates? -

125897-39-voa. 56-11
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Control of a majority of the stock of the New York Hotel Company

is in Manning and his associates. They have a substantial interest

in the corporation and in its reorganization. The privilege of the

use of hot water at Hot Springs is for all practical purposes essential

to the operation of a hotel. . It would obviously be unwise to submit

a plan of reorganization to the court involving a newly organized

corporation, obtain the required approval of creditors and stock-

holders, secure the court's approval and then be faced with the possi-

bility of a denial to the new corporation of the. essential hot-water

privilege.
Under these circumstances I know of no solud legal objection to

answering-an inquiry whether the Department, will or will not- grant

privileges to the proposed corporation or approve an assignment of

the New York Hotel Company privileges.

However, the only facts. with regard to: the reorganization and the

new corporation now before us is that both are about to be proposed.

Among other things we are not informed just how and to whom the

stock of the new corporation is to be issued. Unless these facts, all the

-other details of the,-proposed reorganization, and such information

as would be required of any applicant for a grant of privileges or

approval of an assignment thereof, are first submitted, this inquiry

cannot be intelligently answered. I therefore suggest that the inquiry

be not answered until that information is submitted in appropriate

form.
The opinion of the Assistant Attorney General, dated November 3,

1911, concerning an inquiry of Williams and Williams, as attorneys,

has no application to the situation here receiving consideration, except

in a limited sense. In the 1911 matter the inquiry was made on behalf

of one who was not yet a stockholder. He. was planning to buy a

minority interest in the corporation. His inquiry was whether the

law permitted the purchase. And the circumstances'of an insol-

vency proceeding. and a reorganization therein were not present. The

only phase of the 1911 opinion which has application here is the

failure there as here to reveal enough facts to permit an intelligent

answer. In partit was held that the facts there disclosed were-insuffi-

cient to permit such answer. -To that extent the holding is here in

point and is followed.
e R ; :- ;- ~~II;f -> -

Does the act of March 3, 1891, authorize the Secretary of the In-

terior to cancel the grant of privileges to the New York Hotel Com-

pany, to refuse the approval of the assignment thereof, and to refuse

the grant of privileges to the proposed corporate successor thereof ?

At the present time Manning and his associates are stockholders of

the New York Hotel Company, which has hot-water privileges. They
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are also stockholders of another corporation, Southwest Hotels, In-
c'orporated, which is interested in hot-water privileges granted the
Majestic Hotel Company, a majority of whose stock it owns. Un-
doubtedly, some of the "members" of the New York Hotel Company
are, to paraphrase the language of the statute, stockholders of another
corporation interested in another bathhouse and privilege at Hot
Springs, to wit, the Majestic Hotel bathhouse and the privileges
granted the Majestic Hotel Company.

It is clear that Congress intended to authorize the Secretary to
prevent common' interest in hot-water privileges. If the power
granted the Secretary is, to have any significance, the statute must
be read, as it plainly reads, to cover the exercise of that power in
cases. where the interest is direct. as where it is indirect. It follows
that the statute authorizes cancelation of the hot-water privileges
of the New York Hotel Company because of the common interest of
Maiming and his associates in the bathhouses and privileges of that
corporation and those of the Majestic Hotel Company.

If we assume, as we must, that Manning and his associates will
become stockholders in the corporation proposed to be organized,
that corporation will be in no better position as an applicant than
the New York Hotel Company as the owner of privileges. When the
proposed corporation applies for approval of an assignment or for
the grant of new privileges the facts will apparently warrant the
conclusion that the application is being made on behalf of a cor--
poration among' whose members will be some interested in the Ma-
jestic Hotel bathhouse and privilege.

In my opiniQn, the Secretary has the power, pursuant to section 4
of the act of March 3, 1891, (a) to forfeit now the privileges of
the New York Hotel Company, and (b) to refuse to approve an
assignment of those privileges or the direct grant of any privileges
to a corporation, among whose stockholders will be Manning or his
associates, if they still own any interest, directly or indirectly, in
the bathhouse or hot-water privileges of the Majestic Hotel' Company;

0 --00 ~III 0 

Must the Secretary exercise the power so to cancel and refuse such
hot-water privileges or may he in his discretion determine whether
the power should be so exercised?'

The statute provides that "whenever, either at the time of leasing
or other time it appears to the satisfaction of the said Secretary
that such interest in other bathhouse, lease, interest or privilege
exists or at any time any pool' or combination exists between any
two -or more bathhouses * * * he -may refuse such lease, license,
permit or other privilege or forfeit any lease or ptivilege wherein
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the parties interested have become otherwise interested as aforesaid."

Section 4, 26 Stat. 843, 16 U. S. C. 364. /

Do the words "may refuse * * * or eit" create a. permis-

sive discretionary authority in the Secretary or do they constitute

a conmnand? I think "may" is here to be construed to have its ordi-

nary meaning and the words "may refuse * * * or forfeit" con-

strued to grant a permissive discretionary authority. - The follow-

ing are my reasons:
(a) When the word "may" is used in the statutory grant of. a power

it is assumed the power was intended to be permissive and discre-

tionary rather than mandatory. Farmers Bank v. Federal Reserve

B ank, 262 U. S. 649.
(b) The authority to grant hot water privileges is expressly made

discretionary: the "Secretary of the Interior may i n his- discretion

and under such regulations as he may prescribe, cause hot water to

be furnished." Similarly he is "authorized and empowered to exe-

cute leases to the bathhouses and bathhouse sites." Among the pro-

visions in grants of privileges and leases may be this? "And if

the ownership or control of said bathhouse be transferred to any

person, company, or corporation owning or interested in any other

bathhouse on or near said reservation the Secretary of the Interior

may, for that cause, deprive the bathhouse provided for of the

hot 'water and cancel the lease or agreement." [Italics supplied.]

Section 3 26 Stat. 843, 16 U. 'S. .C 363; this in contrast to the use

of '"shall" instead of the underscored "may" in a similar provision

of an earlier statute. Act of March 26, 1888 (25 Stat. 619). Thus

Words of permission and discretion are consistently used in the

grant of power to allow and cancel prvileges and leases.

(c) An inflexible direction to cancel or refuse privileges is; not

essential to the achievement of the apparent purposes sought to be

gained by the statute. Not the combination of ownership per se! but

the evils which might. result therefrom were apparently sought to be

avoided. Thus the Secretary may by contract safeguard against the

evils of combination by insisting on provisions fixing prices and

standards of service and. accommodations. Section 3, 26 Stat. 843,

16 U. S. C. 363. There may be cases of common ownership of interests

in privileges so slight in extent or -existing under such circumstanceg-

as would not warrant forfeiture or refusal of privileges; where to do-

so would result in anl unjustifiable denial of a desirable public service,

contrary to. the public interest. And it may not be said, that once

such, common interest has been determined to be no obstacle to the

grant or continued existence of privileges, there is danger of public

exploitation. For section 4 of the .statute authorizes forfeiture of

privileges for. reasons in addition to that of common ownership, that
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is, when the Secretary "deems --it for-the best interest of the manage-
ment of the Hot Springs National Park and waters, or- for the public
interest."

The only portion of the statute which, if literally read, would be:
inconsistent with my conclusion that discretion was intended, is the
provision in section 3 that "it shall be expressly provided in all leases
aond grants of privilege for hot water that the bathhouse for which
provision is made shall not be owned or controlled by any person,
company, or corporation which may be the owner of or interested (as

stockholder or otherwise) i any other bathhouse on or-near the Hot
Springs National Park; that neither the hot water privilege granted
nor any interest therein, nor the right to operate or control said bath-
house, shall be assigned or transferred-by the party of the second part
without the approval of the Secretary first obtained in writing; and if

the ownership or control of said bathho use be transferred to any per-
son, company, or corporation owning or interested, in any other bath-
house on or near said reservation the Secretary of the Interior may,
for that cause, deprive the bathhouse provided for of the hot water
and cancel the lease or agreement." Section 3, 16 U. S. C. 363.
[Italics supplied.]

The possible inconsistency con-erns only refusal of a grant of

privileges, not forfeiture of. existing privileges. With regard to

such refusal, if the'Secretary may grant privileges though this re-
sults in a common interest in more than one gtant, it is obviously
absurd to require the grantee to covenant against a condition which
is known to exist. The statute should not be read so literally as to

compel inclusion of the covenants exactly as stated in the statute,
regardless of the circumstances. It should be read to mean that
the covenants are to be included in leases and grants as -written in-
the statute, when ownership or control of an interest in other bath-

houses or privileges does not exist or is not known to the Depart-

ment at the time such lease or grant is made; that when such owner--
ship or control does then exist, is revealed to the Department, and
it determines none the less to grant the lease or privilege, the cove-
nants described in the statute are to be included in the lease or grant
in a modified form so as to exclude expressly from their applica-.
tion specifically described interests in or control of other bath-
houses or privileges.

Harmony between the provisions of the statute is thus achieved
and an absurd result avoided. "All laws are to be given a sensible
construction; and a literal application of a statute, which would.
lead to absurd consequences, should be avoided whenever a reason-

able application can be given to it, consistent with the legislative
purpose." United States v. Kat, 271 U. S. 354, 357.
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In my opinion the statute merely authorizes the 'Secretary of the
Interior in his discretion to refuse or forfeit hot-water privileges
because of common interest in more than one grant thereof; it does
not command him to do so. Whether upon the facts disclosed, the
grant of privileges to the New York Hotel Company should be for-
feited, whether an assignment thereof or a new grant of privileges
should be approved or granted to its proposed corporate successor,
are matters of administrative discretion.

Approved: April 29, 1937.
OSCAR L. CHAPMAN,

Assistant Secretary.

BERNARD L. BARRY
ON REHEARING

Decided April SO, 1937

APPLIOATION FOR STOCK-RAISING HomEsDrn-ACT OF AUGUST 27, 1935-WHEN
APPLIcABLE.

Where a person filed his homestead application prior to January 1, 1935, for
land which was included in a petition for stock-driveway withdrawal and
the homestead application was not allowed until after January 1, 1935,
when the petition for withdrawal was finally denied, the entryman is not
entitled to invoke the benefits of the act of August 27, 1935 (45 Stat. 909).
If a person filed a homestead application prior to January 1, 1935, which was
not allowed until after that date but could have been allowed when filed, he
is entitled to make final proof under the act of August 27, 1935, having the
other necessary qualifications.

Cases cited and distinguished.

WALTERS, First Assistant Scretary:
Bernard L. Barry has filed a motion for rehearing of the depart-

mental decision of June 8, 1936, rejecting his application. to make
final, proof on his homestead entry. Inasmuch as the situation is
quite complicated a detailed statement of the history of the case is
advisable.

On October 21, 1933, Barry filed application to make a stock-rais-
ing homestead entry for the SE1/4 Sec. 19, S½/2 Sec. 20, and NE¼/4 Sec.
30, T. 35 N., R. 86 W., 6th P. M., Wyoming. It appears that the appli-
cation was suspended on account of conflict with a prior application
for a stock-driveway withdrawal, and that the conflict having been
eliminated, entry was allowed upon this homestead application on
March 5, 1935.

On October 18, 1935, Barry-filed an application to make final proof
under the act of August 27, 1935 (49 Stat. 909). The register of the

[vol;
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district land office rejected the application on the ground that the
entry involved was made after January 1, 1935, citing Circular No.
1371. Barry appealed, alleging that he went upon the land in May
1934, established residence and made improvements thereon, and
remained on the land as much time as was possible in his condition.

By decision of January 14, 1936, the Commissioner of the General
Land Office affirmed the rejection of the application to make final
proof, stating that the homestead application did not become allowable
until the application for stock driveway withdrawal was closed. Barry,
appealed to the Department and referred to two cases in which he
alleged more liberal action was taken.

In the decision complained of the Department held that Barry's
homestead application was not allowable at any time prior to January
1, 1935, and that inasmuch as said application was not equivalent to
an entry Barry was not entitled to invoke the benefits of the cited act.
The two cases referred to by Barry were distinguished and held not
inconsistent with the view taken in this case.

In his motion for rehearing Barry calls attention to seven cases
of homestead entries for lands in the Cheyenne land district which en-e
-tries were allowed after January 1, 1935, and in which cases the entry-
men were allowed to make final proof under the act of August 27, 1935.
These cases will be considered in the order referred to by Barry.

1. On April 18, 1934, Charles S. Clevidence filed application 056036
to make a second stock-raising homestead entry. He was found to
be qualified and entry was allowed on September 9, 1935. He made
final proof on January 9, 1937, pursuant to the provisions of the cited
act of August 27, 1935, alleging that he established residence on the land
on January 1, 1936. Final certificate has not been issued, so that it
is not known whether the entry will be perfected.

As to the question of allowing Clevidence to make final proof under
the relief act of 1935, it may be stated that the case can be distinguished.
He applied for land which was subject to entry and showed that he
was qualified. The delay in allowing entry cannot be charged to him.
In the case of Rippy v.$ Snowde'n (47 L. D. 321) the Department held
that a homestead application for land subject to entry, accompanied
by the required showing and payment, had the segregative effect
'of an entry, and that when it was allowed all rights thereunder dated
back to the time when the application was filed. That ruling has
since been cited and followed on numerous occasions.

2. On December 2, 1933, Cornelius Dailey filed application 056505
to make a second stock-raising homestead entry. The land applied
for was subject to entry and he made a showing that he was qualified
to enter. He-was allowed entry on February 4, 1935, and made final
proof on November 2, 1936, under the cited relief act. No final cer.
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tificate has been-issued, but in principle the case is the 'same as that of

Clevidence.
3. On September 1, 1934, Edwin F. Woodruff filed application

05640o to' make a stock-raising homestead entry for 640 acres in Secs.-

8., 9, and 17, T. 39 N., R. 77 W. ' It does not appear that there was any.

objection to allowance, the land being subject to entry and the appli-

cant showing himself qualified. Entry was not allowed until June 28,-

1935, however. The claimant was allowed to make final proof under

the cited relief act and patent was issued to him on October 12, 1936.

It is clear that in the Woodruff case the entry dated; back to the:

time of the filing of the homestead application, so that it is distin-1

guishable from the present case.

4. On June 22, 1934, Walter .E. Wesco filed application 057583 to

Imake a stock-raising homestead entry for 640 acres in Secs. 10, 14, and

15, T. 39 N., R. 78 W., but it was suspended on account of a prior oil

i- and gas prospecting permit. The Commissioner authorized allowance

on January 2, 1936, and entry was allowed four days later. The claim-,

ant was allowed to make final proof under the cited'relief act on

- March 4, 1936, but final certificate has not been issued, so that the case

cannot be regarded as a precedent. Further than that,' the a-pplica-

tion cant be looked upon as allowable when filed because the oil and

gas prospecting permit was found to be no hindrance to allowance of

a surface entry.
5. On September 12, 1933, Hall W. Massey filed application 055904

to make a stock-raising homestead entry for 640 acres and it was sus-

p pended because 40 acres of the land applied .for had not been desig-

nated under the stock-raising act. He withdrew. his application as to

the undesignated subdivision and entry was allowed for the remainder

on May 6, 1935. He was allowed to submit final proof under the cited

relief act but showed that he had resided on the land more than two

years and had nearly two years of military service. Patent was issued

on November 24, 1936. The act of August 27, 1935, was not needed in

Massey's case..-
6. On May 19, 1934, Melvin E. Morris, Sr., filed application 057044'

to make a stock-raising homestead entry for 640 acres in Secs. 26, 27,;

33, 34, and 35, T. 32 N., R. 84 W. It was suspended because some of

the land had not been designated. Thereafter the Commissioner re-

jected the application as to 160 acres which had not been designated.

Entry was allowed on November 8, 1935, for the 480 acres which were

designated at the time the application was filed. The claimant was

allowed to make final proof under the cited relief act for the entry

of 480 acres and patent was issued on March 26, 1937.

Morris had a right to the entry of 480 acres from the time he filed

his application so that his entry in effect antedated January 1, 1935.
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7. On May 2,1933, Edwin G. Bicklnell filed application 055666 to
make a stock-raising homestead entry for the S½/2 Sec. 17 and N½ Sec.
19, T. 36 N., R. 87 W. It is shown that the application was suspended
because of conflict with the prior petition for stock driveway with-
drawal, Cheyelnne 054969. The petition for stock driveway with-
drawal was denied by the Department on February 21, 1935, and
entry was allowed on Bicknell's application on March 5, 1935. Bick-
nell was allowed to make final proof under the cited relief act but
final certificate has not been issued.

It is shown that the cases of* Barry and Bicknell are similar in all
-respects. Both applications were suspended on account of the same
prior petition for stock driveway withdrawal. The register of the
district land office should not have allowed Bicknell's application to
make finalproof.

The entire record has been carefully reviewed and the Depart-
ment finds no ground for reversing or modifying the decision com-
plained of.

'It is directed that appropriate action be taken on Bicknell's case
in accordance with the foregoing views.

Motion denied.

THE PROTECTION OF INDIANS AND OTHER NATIVES OF ALASKA
FROM THE LIQUOR TRAFFIC

Opinion, MaV 6, 1937

ALASKA NATIVES-LIQUOR TRAoIC-POWEP OF CONGRESS TO REGULATE.
Congress, by virtue of its plenary authority over the Territory of Alaska,

may prohibit the sale of liquor to both Indian and white inhabitants of
the Territory, and independent of any legislation that Congress may enact
for inhabitants of the Territory other than Indians, it has the power to
regulate the sale of liquor to Indians or other natives of Alaska.

United States v. Sandoval, 231 U. S. 28; United States v. Nice, 241 U. S. 591;
United States v. HolUday, 3 Wall. 407, cited and applied.

SAME-SEcTION 241, TITLE 2.5, UNITED STATES CODE.

Congress has power to extend to Indians and other natives of Alaska the
provisions of Section 241, Title 25, United States Code, prohibiting the
sale of liquor to Indians who are wards of the United States.,

ALASKAN NATIvES-STATUS AS WARDS OF UNITED STATES-POWER OF CONGRESS TO

DECLARE.

Congress, for the purpose of enforcing legislation designed to protect them
from the dangers of the liquor traffic, may declare all Indians and Eskimos
of Alaska to be wards of the United States. Such a declaration would be
consistent with the existing status of these peoples i and binding on the
courts.
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ALASKAN NATIVES-CIfTZENSHiP-WAPlHnIP-.

Neither the decision in the-case of Nagle 'v. United States, 191 'Fed. 141, nor

Section 6 of the act of February 8, 1887 (24 Stat. 388) would. render in-

effective an act extending the provisions of Section 241, Title 25, United

States Code to the Indians and natives of Alaska. Section 241, if ex-
tended, would apply to all Indians and natives who were wards of the

Government regardless of whether or not they were citizens of the United
States.

MErLAKAHTLA INDIANS-STATUS AS WEDS OF UNITED STATES.;

If Section 241 were extended to apply to Indians and natives of Alaska,: it

would apply to the Metlakahtla Indians, although they' were born in

Canada, inasmuch, as they have emigrated from Canada and are now set-

tled in Alaska under authority of the act of March 3, 1891 (26 Stat. 1101),

and are recognized as wards of the United States.

Territory of Alaska v. Annette Island Packing Co., 289 Fed. 671, cited and
applied.

EmaEr OF INDIAN RuOraANrIzAEoN ACT ON ExisTiNG LEzIsIATIoN REGARDINq

LIQuOE CONTROL AMONG ALASKAN NATIVES.

The acceptance of the provisions of the act of June 18, 1934 (48 Stat. 984)

(Indian Reorganization Act), by a particular tribe or group of Alaskan

Indians or natives would not serve to bring them under the protection of

section 241, Title 25, United States Code, without further legislation on the

subject.

KRGIS, Acting Solicitor:

At the suggestion of the Commissioner of Indian Affairs, my

opinion has been requested on certain questions arising in connection

with the formulation of legislation. for the protection of the Indians

and other natives of Alaska from the liquor traffic. The questions

are stated and separately answered below.
1. fDoes Cingress have the authority to enact legislation providing

against the sale of liquor to the natives of Alaska?
The authority of Congress to enact legislation prohibiting the sale

of liquor to the natives of Alaska is not in nmy opinion open to

question. The source of the authority is twofold. In the first place,

Alaska, although an organized territory (Steamer Coquitlam v.

United States, 163 U. S. 346, 352; Nagle v. United States,' 191 Fed.

141), is 'subject to the paramount and plenary authority resting in

Congress to enact laws for the government of the territory' and its

inhabitants (United States v.; Kagama, 118 U. S. 375, 379, 380;

Talbott v. Silver Bow Cow'ity, "139 U. S. 438). The territorial

legislature, by an act approved May 4, 1933, established the Board

of Liquor Control, consistinlg of the Governor, the Attorney General,

the Treasurer, the Auditor, and the Territorial Highway Engineer.

To this Board was given the authority to prescribe rules and regu-

lations governing the "manufacture, barter, sale, and possession of

intoxicating liquors in the Territory of Alaska." See also the act
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of the -territorial legislature approved March 14, 1935, by which the
duties of the Board of Liquor Control were enlarged with directions
to provide a system for local option lelections. By the Act of Con-
gress approved April 13, 1934- (48 Stat. 583), the practical effect
of which was to place the Territory of Alaska on like footing with
the several States in the matter of the regulation and control of the
liquor traffic. after repeal of the Prohibition Amendment, the creation
of the territorial Board of Liquor Control was ratified and approved
in the following language:

That the act of the Territorial Legislature of Alaska entitled "An act to
create the board: of liquor control and prescribe its powers and duties," approved
May 4, 1933, contained in the Session Laws of Alaska, 1933, being chapter 109
thereof, at pages 193-194, be, and the same hereby is, ratified and approved,
and the board thereby created shall have the powers and: the authority conferred
upon it by the said act. And any person, firhn or corporation, who shall violate
any of the rules or regulations prescribed by the said board governing the
manufacture, sale, barter, and possession of intoxicating liquors in the Territory
of Alaska, or- the qualifications of those engaging in the manufacture, sale,
barter, and possession of such liquors in the said Territory, or the payment :of
license fees and excise taxes therefor, shall be deemed guilty of a misdemeanor,
and upon conviction thereof shall be punished as provided in section 2072 of the
Compiled Laws of Alaska.

Under these enactments, the power to regulate and control the
liquor traffic in Alaska now rests in the Territorial Board of Liquor
Control. Assuming, without so deciding, that the regulative powers
so conferred upon the Board extend to all- inhabitants of the Terri-
tory, Indian and white, this would not preclude Congress from again
legislating on the subject. As pointed out in United States v. Kacgsana,
supra, the territorial governments owe all their powers to the statutes
of the United States conferring upon then those powers which they
exercise, and the powers so conferred are subject "to be withdrawn,
modified, or repealed at any time by Congress." Accordingly, it is
entirely competent for Congress, should it see fit so to do, to recall the
powers now vested in the Territorial Liquor Board, and legislate
directly on the subject of liquor control for all of the inhabitants of
the Territory, irrespective of race or color.

In the second place, it has been repeatedly held by the Department
and the courts that the Indians and other natives of Alaska are wards
of the United States and that they, like the Indians of the United
States proper, are subject to such legislation as Congress shall see fit
to enact for their, benefit and protection. Alaska Pacific Fisheries v.
United States, 248 U. S. 78; Territory of Alaska v. Annette Island
Packing Co., 289 Fed. 671; Territory of Alaska v.' Annette Island
Packing Co., 6 Alaska Reports 585, 601, 604; United States v. Berr-
gan, 2 Alaska Reports 442; United States v. Cadzow, 5 Id. 125; Nagle
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v. United States, 191 Fed. 141, 142; (49 1L. D. 592); (50 L. D. 315);

(51 L. D. 155); (52 L. D. 597); (53 I. D. 593) ; (54 I.ID. 15, 39).

The Indian origin of some of the natives of Alaska has at times

been questioned but the point is unimportant from the viewpoint of

Congressional power. The treaty of March 30, 1867 (15 Stat. 539),

by which the Territory of Alaska was ceded to the United States,

makes no distinction based on racial origin but declares- in Article

III that the "uncivilized tribes will be subject to such laws and

regulations as the United States may, from time to time, adopt in

regard to the aboriginal tribes of that country." And in the opinion

of the Solicitor for the Department, dated February 24, 1932 (53

I. D. 593), it is aptly stated:

Some disposition has been shown to make a distinction between the Indians

of Alaska and other natives, particularly the Eskimos. It has been asserted

by ethnologists that the Eskimos are not of Indian but more likely are of

.Manchurian and Chinese origin. After the Indians, the Eskimos of Alaska

are probably the most advanced- of the natives and for this reason these

two races are best known and are more frequently referred to than the other

natives such as the Aleuts, Athapascans, Tlinkets, Hydahs, and other natives

of indigenous race inhabiting the Territory of Alaska. The Eskimos are said

to know nothing of their early predecessors The origin of the natives. of

Alaska will possibly some day become known, but whether that comes to pass

for not the fact is that they are all wards of the Nation and are treated in

material respects the same as are the aboriginal tribes of the United States.

The foregoing decisions refer to numerous instances in which

Congress has recognized the natives of Alaska as wards of the United

States. To these may be added the recent act of May 1, 1936 (49

Stat. 1250), which finally and definitely recognizes the wardship

status of the natives of Alaska by extending to them various pro-

visions of the Indian Reorganization Act of June 18, 193-4 (48 Stat.

984), and by authorizing the Secretary of the Interior to create reser-

vations for them out of the public lands in the Territory of Alaska.

While further review of the subject seems unnecessary, it may not

be amiss to point out that the situation with respect to the natives

of Alaska is similar to that of the various Indian pueblos in New

Mexico, who, prior to annexation of the territory occupied by them

to the United States, were under Spanish and Mexican dominion.

In United States v. Sandoval, 231 U. S. 28, the Supreme Court of the

United States held that these Pueblo Indians were wards of the

United States, that they were under the control of the laws of

Congress, and that such control extends to the subject of regulat-

ing the liquor traffic with them. The Court said, and its remarks

are equally applicable to the native tribes of Alaska:

But it is not necessary to dwell specially upon the legal status of this people

under either Spanish or Mexican rule, for whether Indian communities within

the limits of the United States may be subjected to its guardianship and pro-
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tection as dependent wards turns upon other considerations. See Pollard v.
Hagan,3 8How. 2121 225. Not only does the Constitution expressly authorize.
Congress to regulate commerce with the Indian tribes, but long continued legis-
lative and executive usage and *an unbroken current of judicial decisions have
attributed to the United States as a superior and civilized nation the power
and the duty of exercising a fostering care and protection over all dependent
Indian -communities, within its borders, whether within its original territory
or territory subsequently acquired, and whether within or without the limits
of a State. As was said by this court in United States v. Kagama, 118 U. S.
375, 384: "The power of the General Government over these remnants of a race
once :powerful, now weak and diminished in numbers, is necessary to their
protection, as well as to the safety of those among whom they dwell. It must
exist in that government, -because it never has existed anywhere else, because
the theatre of its exercise-is-within the geographical limits of the United States,'
because it has never been denied, and because it alone can enforce its laws on
all the tribes."

- The power so resting in Congress may be exercised without regard
to citizenship and without regard to the locality of the traffic. United'
States v. Holiday, 3 Wall. 407, 417; Perrin v. United States, 232
T. S. 478, 482; United States v. Sandoval, supra; United States v.
Nice, 241 U. S. 591. On the question of citizenship, the court in
United States v. Nice, supra, said:

Of course, when the Indians are prepared to exercise the privileges 'and bear
the burdens of one sui juris, the tribal relation may be dissolved and the
national guardianship brought to an end, but it rests with Congress to deter:
mine when and how this shall be done, and whether the emaiancipation shall at
first be complete or only partial. Citizenship is not incompatible with tribal
existence or continued' guardianship, and so may be conferred without com-
pletely emancipating the Indians or placing them beyond the reach of con-
gressional regulations adopted for their protection..

And on the question of the locality of the traffic, the court, in
United States v. Holliday, supra, a case involving a prosecution for
selling spirituous liquors to a tribal fIdian in -Michiganwhen not
on an Indian reservatioi, -said:

The locality- of the traffic can have nothing to-do 'with the power. The right
to exercise it in reference to any India n tribe, or any person who is a member
of such tribe, is absolute, without reference to the locality of the traffic or
the locality of the tribe, or of a member of the tribe -with Whom it is carried.
on. * * * This power residing in Congress, that body is necessarily supreme
in its exercise.

Specifically' answering question No.; 1, it is my opinion, first, that
Congress -by virtue of its plenary authority over the Territory of :
Alaska, may prohibit the sale of liquor to both Indian and white'
inhabitants of the territory, and-, second, entirely apart from Con-
gressional authority over the- territory, and independent of any'
legislation that Congress may enact for inhabitants of the territory
other than Indians, it has the power to regulate or- prohibit the sale
of intoxicating liquors to the Indians dli other natives of Alaska.
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2. Could Congress extend the provisions of Section 241, Title 25,

United States Code, with respect to sale of liquor to Indians who

are wards of the United States to embrace the Indians and Eskimos

of Alaska?
Section 241, Title 25, United States Code, reads:

No ardent spirits, ale, beer, wine, or intoxicating liquor or liquors of what-

ever kind shall be introduced, under any pretense, into the Indian country.

Every person who sells, exchanges, gives, barters, or disposes of any ardent

spirits, ale, beer, wine, or intoxicating liquors of any kind to any Indian under

charge of any Indian superintendent or agent, or introduces or attempts to

introduce any ardent spirits, ale, wine, beer; or intoxicating liquor of any

kind into the Indian country shall be punished by imprisonment for not more

than two years, and by fine of not more than $300 for each offense.

Any person who shall sell, give away, dispose of, exchange, or barter any malt,

spirituous, or vinous liquor including beer, ale; and wine, or any ardent or other

intoxicating liquor of any kind whatsoever, or any essence, extract, bitters,

preparation, com pound, composition, or any article whatsoever, under any name,

label, or brand, which produces intoxication, to any Indian, a ward of the

Government, under charge of any Indian superintendent or agent, or any Indian,

including mixed bloods, over whom the Government, through its departments,

exercises guardianship, and any person who shall introduce or attempt to intro-

duce any malt, spirituous, or vinous liquor, including beer, ale, and wine, or any

ardent or intoxicating liquor of any- kind whatsoever into.thd Indian country,

shall -be. punished by imprisonment for not less than sixty days, and by a fine

of not less than $100 for the first offense and not less than $200 for each offense

thereafter: * - *

it follows from- what has been said hi answering question No. 1

that Congress may, if it sees fit so to do, extend the provisions of the

foregoing section to the Indians and other natives of Alaska. The

language of thesection, however, is not well adapted to meet condi-

tions in the; Territory of Alaska. The prohibition against the intro-

duction of intoxicating liquors into the "Indian country," has

- occasioned much difficulty in the United States proper. The mean-

ing of the term "Indian country" has'been the subject of numerous

decisions. Without attempting to review this entire field, it may be

said that under the generally accepted meaning of the term, any area

of- land, is Indian country as long as the Indian title thereto exists,

* and it ceases to be Indian country when the Indian. title is extin-

guished. Bates v. Clark, 95 U. S. 204; Clairnont v. United States,

225 U. S. ;551. Where an Indian reservation has been created in

Alaska, such as that for the Metlakahtla Indians (see act of March

3, 189, 26 Stat. 1101), no difficulty would be presented. But in the

absence of such a, reservation, and bearing in mind that the natives of

Alaska reside in widely separated villages or communities scattered

.at intervals along the 25,000 miles of coast and on the great rivers in

Alaska, the determination of what is Indian country and its extent

-would present problems difficult of solution and caEpable of final
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solution only by a court of competent. jurisdictionin particular'eases
as they arise. Furthermore, that part of section 241 prohibiting the
sale-of intoxicants to any Indian under the charge of any Indian
superintendent or agent is likely to present difficulty. While various
officers and employees engaged in educational and health activities
for and in behalf of these natives are stationed at various points fin
Alaska, no superintendencies or agencies such as are maintained for
the Indians of the United States proper have been established in
Alaska.

While the form of the proposed legislation is for administrative
determination, the legal considerations just mentioned suggest that,
if section 241, Title 25, United States Code, be. extended to the Terri-
tory of Alaska, it should be -coupled with language defining as clearly

. as possible-the areas of land to which the.term will apply. The neces-
sity for-some such definition is emphasized by the recent decision of
the Circuit Court of:Apeals, Ninth.Qircgit, in United States . One
Chevrolet Autognobile, No. 2658 (not yet reported) holding that cer-
tain land .purchased for a band of Indians in the State of Nevada
under Congressional authority is not: Indian country or an Indian
reservation within the meaning of Section 241.

.3. (Could Congress, for the purpose.of the enforcement of such
an act, declare all Indians and Eskimos of Alaska, to be wards of the
United States:

No community or group of people may be brought within the range
of Congressional power by arbitrarily calling tdem an. Indian tribe,
or by arbitrarily declaring them to be wards of the United, States.
United States. v. jSandoval, sopra. However, a- declaration that the
Indians and.Eskimos of Alaska are wards of the Nation, made in
legislation designed to protect them from the evils of the liquor traffic,
would not only be consistent with the existing status, of these people,
but such a declaration would be binding upon the courts under the
well-settled principle that whether the protective, and regulatory
power of Congress. shall be extended over an Indian community is a
political question with the determination of which the courts have
no power to interfere. United States v. Holliday, supra; United
States v. Sandoval, supraa; Wilbwr v. United States, 281 U. 5. 206;
United States v. Wright, 53 F. (2d) 301.

4. Could Congress enact legislation providing for the regulation
of the liquor traffic in Alaska which would apply, to Indians and
whites alike?

This question has been' sufficiently discussed under question No. 1,
and for the reasons there stated, it must be answered in the affirmative.
However, protection of the dependent native tribes of Alaska, and the
individual members thereof 'from the liquor-traffic is the peculiar

143
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responsibility of the Federal Government and that responsibility may
be met by Congress without regard to legislation it may enact for
control of the traffic among inhabitants of the territory other than the
Indians or natives.

5. If Congress did pass legislation extending the "sale and barter"
provisions of Section 241, Title 25, United States Code, to embrace the
Indians and Eskimos of Alaska, would such an act be ineffective
in view of the decision in the case of Nagle v. United States, 191 Fed.
141, or section 6 of the act of February 8, 1887? 

This question is answered in the negative. The Nagle case involved
a prosecution for selling liquor to an Alaskan Indian in violation
of Section 142 of the act of March 3, 1899 (30 Stat. 1274), as amended
by the act of February 6,1909 (35 Stat. 600). -That section defined the
term Indian -"to include the aboriginal races inhabiting Alaska when
annexed to thle Uinited States, and their descendants of the whole or
half blood, who have not become citizens of the United States'." U nder
this statute, sales of liquor to Indians who had become citizens of the

United States were not forbidden. It became necessary, ther'efore, in
the Nagle case to determine whether the Indian to whom the liquor
was sold was or was not a citizen of the United States. Section 6
of the act of February 8, 1887 (24 Stat. 388), provides that "every
Indian born within the territorial limits of the United States who
has voluntarily taken up within said limits, his residence separate
and apart from any tribe of Indians therein and has adopted the habits
of civilized life, is hereby declared to be a citizen of the United States
and is entitled to all the rights, privileges, and immunities of such
citizen." The court held that this provision of law was in efect in
Alaska, and that it operated to make Indians therein, who are descend-
ants of the aboriginal tribes, born since the annexation of Alaska, but
who have voluntarily taken up their residence separate and apart from
any tribe and adopted the habits of civilization, citizens of the -United
States, and that the sale of liquor to such an Indian did not constitute'
an offense under section 142 of the act of March 3, 1899, as a'ended
by th6 act of February 6, 1909, szpra.

Neither section 6 of theladt of February 8, 1887, supra, nor the
decision 'in the Nagle case, would affect the enforcement of Section
241, Title 25, United States Code, should that' secti6n be extended
to embrace the Indians and natives of Alaska. Section 241 does not
exclude from its operation Indians who have become citizens of the
United States, and it has been repeatedly held that its prohibitions
are, efective, notwithstanding the f act that citizenship 'may have
been conferred upon the Indians. United Stiates v. Nice, supra;
Brown'v. United States, 8 F. (2d) 433, cert. denied 269 U. S. 587:
United -States v.-'S doval, supra. Section 241, however, prohibits
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sales only to those Indians "under the charge of any Indian superin-
tendent or agent," or "over whom the Government, through its de-
partments, exercises' guardianship." When the relation of guardian
and ward ceases to exist by operation of section 6 of the act of
February 8, 1887, supra, or otherwise, Section 241 would be without
application and to that extent ineffective. But this result would be
due to termination of the guardianship relation and not to the, con-
ferring of citizenship on the individual.

6. If Congress did extend the prohibition against the sale of liquor
to the Indians and natives of Alaska which is now embodied in
Section 241, Title 25, United States Code, would it apply to *the
Metlakahtla- Indians who emigrated from British Columbia, Canada,>
and settled on Annette Island under authority of the act of March 3,
1891 (26 Stat. 1101) ?

While the answer to this question may depend upon the language
eof the legislation as finally enacted by Congress, it mayt be said that
the Metlakahtlans, irrespective of their foreign birth, are now
Indians or natives of4XAlaska so that the extension of Section 241
to include all such Indians or natives doubtless would embrace them.
As pointed out in Alaska Pacifice Fisheries v. United States, 248 U. S.
78, the legislation which Congress has enacted for the benefit and
protection of this particular group of natives has made the fact of
their foreign birth immaterial. And in Territory of Alaska v. An-
nette Island Packing Co., 289 Fed. 671o wherein it was contended that
"the Indians on Annette Island are not and never have been, since
their settlement there, a 'tribe of Indians'; that their descendants by
virtue of their birth on the island became American citizens; that
the Alaskan natives who joined them were likewise not an Indian
tribe, and that the Island never became an Indian reservation," the.
court said:

* a* i* As we view the questions necessary here to be decided, we think
the, fact that the Indians are not tribal, and. the fact, if it be a fact, that the
majority of the Indians on the island are citizens of the United Sates by virtue
of their having been born oh the soil of the United States, are immaterial,
for although such Indians may be citizens, they are still subject to the care and
protection of the United States. Winton v. Amos, 255 U. S. 391, 41 Sup. Ct.
342, 65 L. Ed. 684. The inhabitants of the Island, being Indians, stand in the
same relation to the United States as do Indians on other reservations. Nor
is it material that the Metlalkahtla Indians were British subjects before their
immigration to the United States. Congress has made that fact immaterial
here. Alaska Pacific Fisheries v. United States, 248 U.; S. 78, 39 Sup. Ct. 40,
63 L. lEd. 138. The government has always recognized 'these Indians as its
wards. The act of March 3, 1891, declares that Annette Island be "set apart
as' a reservation" for their use. * * * -There can be no question therefore
hbut that the Metlakahbta Indians are wards of the goverment. They are
dwelling on the island at the sufferance of the government and on land which
belongs to the United States. The purposes sought to be accomplished by the
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government are the same as its purposes for all Indian reservations, to en-

courage, assist, and protect the Indians in their efforts to acquire habits of

industry, become self-supporting, and advance in the ways of civilized life.

These decisions make it plain that legislation prohibiting the sale

of intoxicants to the Indians and natives of Alaska would bring

within its protection the Indians of Annette Island. However, any

possible, question about the matter may, and should be obviated, by

the use of language which will expressly.. include these particular
Indians.

7. Could this group of Indians be brought under such an act by

Congress declaring them to be "wards of the United States"?

The Metlakahtla Indians are now wards of the United States.

Territory of Alaska v. Annette Island Pa6cking Co., suprae Accord-
ingly, no such declaration is necessary. However, such a declaration

would do no harm and doubtless would be regarded as a conclusive
determination of.their status by-the courts.- UnitedStates v. Holli-
-day; United States v. Sandoval; United. IStates-v. W~rightt, supra. -

8. Would the acceptance of the provisions of the act of June 18,

1934 (48 Stat. 984) (Indian -Reorganization Act) by a particular
tribeS or group of Alaskan Indians or Eskimos serve to bring them
-under the protection of Section- 241, Title 25, United States Code,
prohibiting the sale of, intoxicants. to Indians who are wards of .the

United States Government? -

The foregoing question, which-is stated in the form submitted by
-the Commissioner of Indian Affairs, is not clearly understood. -.Sec-

-tions 9, -10, 11, 12, and 16 of the Indian Reorgaiiization Act of June

118, -1934, spra, were extended to the Territory of Alaska by section
13 of that act. The *act of May 1, 1936, supra, extended to the

Territory of Alaska, sections. 1, 5, 7, 8, 15,-17, and 19 of the Indian

-Reorganization Act. None of these sections, nor anything. else con-

tained in the act of May 1, 1936, makes a vote of the Indians neces-

-sary to make said sections effective... By the act of May 1, 1936,

certain actions, such as organization, -incorporation, and the creation
*of reservations, do require a favorable vote by the -Indians, to be

,efTective. In this- situation, I assume -that the thought the Commis-
*-sioner has in mind is that 'extension 'of* the sections mentioned to

Alaska, coupled with a favorable vote by the Indians ratifying the

adoption of a constitution and bylaws, or the issuance of a corporate

-charter, or :authorizing the creation of a reservation,- would- operate
to bring the particular tribe or group of Indians within the provi-

..sions of Section 241, Title 25, United States Code, without 'further

legislation on the subject. ' - :

Inasmuch as neither the Indian Reorganization Act nor the act

,of May 1, 1936, deals in any way with the Indian liquor laws, either
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by specific mention :of Section 241, Title 25, United States Code, or

otherwise, the suggestion of the Commissioner. necessarily assumes
that Section 241 is now and has been in the past applicable to the

Territory of Alaska; :that the natives of Alaska have been deprived

of its protection heretofore either because they were not regarded

as wards of the United States or because they did not occupy lands
which could properly be classified as Indian country; and that the act

of May 1, 1936, removes these obstacles to enforcement of the section

in favor of the Alaskan natives by definitely recognizing them as
wards of the Nation and by providing for the creation of reservations
for them, which reservations would, become Indian country: within
the accepted meaning of that term.

;No reported decision has been found dealing with the application
of Section 241, Title 25, United States. Code, to the Territory of

Alaska. As hereinbefore pointed .out, Alaska is an'. organized ter-

ritory. Section 3 of the Organic Act of August 24, 1912 (37 Stat.
512, 48 U. S. C., Sec. 23), provides that the. "Constitution of the
United States, and all the laws thereof which are not. locallyi in-
applicable, shall have the same force: and effect within the said Ter-
ritory as elsewhere in the United States." By virtue of a provision
similar to this (Section 1891, Revised Statutes), the court in the
case of NagZe v, United States, s8pra, held that section 6 of the act
of February 8,' 1887 (24 Stat. 388), 'conferring citizenship on Indians
-who had abandoned their tribal relations and adopted the habits and
customs of civilized life, -was in force in. the Territory of Alaska.
Like reasoning would support the view that Section 241, Title 25,
United States Code, is in! force in Alaska, were: it not for the fact
*that Congress has. seen fit to deal expressly with the' subject of-
liquor control among the natives of Alaska. This it did by section
142 of the act of March 3, 1899, as amended by the act of February

,6, 1909, -which reads: .
That if any person shall, without the authority of the United States, or

some authorized officer thereof, sell, barter, or give: to any Indian or half-
breed who lives and associates. with Indians, any spirituous, malt, or vinous
liquor or Intoxicating extracts, such person shall be fined not less than one
hundred nor more. than five hundred dollars or be imprisoned in the peni-
tentiary for a term not to exceed two years. i - :

That. the term "Indian" 'in this Act. shall be construed to include the ab-
-original races. inhabiting Alaska when annexed -to the United States, and
their descendants of , the whole or half blood, who have not become citizens-
'of the United States. - - ' ' - - : -

'At the time of- the foregoing enactment, the provisions -of law in-
Ecoiporated .in Section 241, Title 25, United States Code, were in
full force and effect. It is evident, therefore, that Congress did not
-regard those provisions as having application to the natives of

1470



[VOLa1483 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

Alaska; otherwise, the enactment of section 142 above would not

have been necessary. That the territorial legislature entertained a

like view is shown by the fact that it has also seen fit to deal specially

with the subject of liquor control among the Alaska natives (see sec-

tion 4963, Compiled Laws of Alaska, 1933). In any event, the en-

actment by Congress of a special liquor law for the natives of Alaska

makes the general enactment found in Section 241 locally inappli-

cable, so that extension of that section to the Alaskan natives cannot

be justified under the doctrine of the Nagle case. See in this con-

nection Abbate v. United States, 270 Fed. 735, and Stan'wo'rth v.

United States, 45 F. (2d) 158, holding that the local Bone Dry Act

of Alaska was not superseded or displaced by the National Prohibi-

tion Act. In these circumstances, prosecutions for liquor sales. to

the Indians or natives of Alaska based on Section 241, Title 25,

United States Code, doubtless would fail of conviction.

* Question No. 8 is accordingly answered in the negative.

Approved: May 6, 1937.
: OSCAR L. CHAPMAN,

Assistant Secretary.

CONSTRUCTION OF THE WARREN ACT CONTRACTS, NORTH PLATTE
PROJECT, NEBRASKA;

Decided ljt e 4, 1937

RECLAMAT1ON-WARBEN ACr-WATER RIGHTT'S-STATE CONTaRO-COTRAOTS.

Section 1 of the Warren Act (act of February 21, 1911, 36 Stat. 925) provides:

"That whenever in carrying out the provisions of the reclamation law,

storage or carrying capacity has been or may be provided in excess of the

requirements of the lands to be irrigated under any project, the Secretary

of the Interior, preserving a first right to lands and entry-men under the

project, is hereby authorized, upon -such terms -as he may determine to be

just and equitable, to contract for the impounding, storage, and carriage

of water to an extent not exceeding such excess capacity with irrigation

systems operating under the act of August eighteenth, eighteen hundred and

ninety-four, known as the Carey Act, and. individuals, corporations, associa-

tions, and irrigation districts organized for or engaged in furnishing or in

- distributing water for irrigation. * * *"

- Held, That a contract made by an irrigation district, pursuant to the Warren

Act, and providing for the delivery of an aggregate amount of wafer accord-

ing to a graduated schedule "as in full satisfaction of all its rights to. the

water, * * * both natural flow and surplus storage,"' limits the district'E

use of- water to the amounts specifiedin the contract schedule at any given

time, notwithstanding what its natural flow appropriation may be under

-State law.
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RECLAMATION-WARREN Acrr-WATEr RIGHTS-STATE CGoNToR---oNTRACTS-
CONSIDERATIONS-FORBEARANCE.

A promise to the United States by an irrigation district, holding a natural

flow appropriation right under State law, to accept a specified graduated

flow of water annually "in full satisfaction of all its rights to the water

* 8 ¶, both natural flow and surplus storage," constitutes a promise to

forbear the exercise of its natural flow appropriation right in consideration

of the delivery by the United States of the regulated supply-provided for in

the contract, and the aggregate amount of water specified in -the contract

consequently is the-total to which the contractor is entitled annually.

CONTa.crTS-INTERPRETATIoN.

The rules that a practical construction of a contract by the parties thereto is

governing, that a construction which will produce a valid and equitable result

is to be favored, that an unambiguous preamble should control ambiguous

operative clauses, and that the language of an instrument is to be construed

most strongly against the party who drafted it, all are secondary rules of

interpretation, to be used only when the meaning of words remains doubt-

ful after the application of ordinary rules of interpretation.

WATER RIGHTS-STATa CONTROL-APPURTENANcY TO LAND CoNTnAoTs-AssIGN-

MENT.

The doctrine of appurtenancy of water rights to land was codified by the

Nebraska Legislature in 1895 (Laws 1895, ch. 69). Quacre, whether this

legislation could validly operate to preclude the assignment of a water

right having an earlier priority under the State law.

RECLAMATION - WARREN ACT -WATER RIGHTS - STATE CONTROL- CONTRACTS-

ASSIGNMENT.

When the aggregate amount of water specified for delivery by the United

- States in a Warren Act contract is the approximate equivalent of three

acre-feet per acre annually, the limitation imposed by State law on the

use of water, no sale or assignment of a water right is effected.

RECLAATIoN WArEN AmT- WATER RIGHTS -STATE CONTROL - CONTRACTS -

BREACH.

The Farmers Irrigation. District, holding a right under the laws of the State

of Nebraska to appropriate a certain amount of the natural flow of the

North Platte River, agreed- with the United States to accept a certain

graduated flow "as in full satisfaction of all its rights to the water of

the North Platte River, both natural flow and surplus storage." By a

separate contract with the United States it agreed to carry a maximum of

250 second-feet of water in its main canal for delivery to the Northport

Irrigation District, a Government project district.
Held, That the failure of the Farmers Irrigation District to deliver water

-to the Northport district, although itself receiving water in excess of its

Warren Act schedule, constituted a breach of its carriage contract with

the United States.

WEST, Acting Secretary:

The controversy before me for decision has its formal origin Din a.

complaint filed by the State of Nebraska against the construction
placed by the Bureau of Reclamation on contracts, made pursuant

to the Warren Act (act of February 21, 1911, 36 Stat. 925), between



'150 DECISIONTS OF THEEhDEPARTMENT=-OF THE INTERIOR, [VOL

the United States and certain irrigation districts on the -North Platte
River in Wyoming and Nebraska. The material beforel me is volumi-
nous,' including briefs totalling some 300 pages filed by Mr. William
IH. Wright, then Attorney General of the State of Nebraska, District
Counsel William J. Burke, of the Bureau of Reclamation, and
counsel, representing the Goshen' Irrigation District, in Wyoming, and
the Pathfinder,: the Northport, and the Gering & Fort Laramie Irri-
gation Districts in Nebraska. None of these irrigation districts is a
Warren Act contractor but each, as 'a Government project district,
has an interest in the subject matter of the controversy. In addition,
the file contains a. considerable: amount of argumentative correspond-
ence, beginning in the spring of 1936, concerning the respective rights
of the several parties having, an interest in the waters of the North
Platte River.

The Attorney General of Nebraska and Mr. T. F. Neighbors, counsel
for the Farmers Irrigation District, which is the principal Warren
Act-contractor, orally presented their views to the Solicitor of the De-
partment on September 2, 1936. After a careful consideration of his
conclusions and the arguments presented by all interested parties, it
is my conviction that there has been no misconstruction of the Warren
Act contracts by the Bureau of Reclamation and that the complaint
of the State of Nebraska is without merit.

Before proceeding to a detailed discussion of the issues involved and
the law which I regard as controlling, it is important that the history
of the North Platte project be outlined and that its physical character
*be described briefly.

I. HISTORICAL AND PHYSICAL BACKGROUND OF CONTROVERSY

The North Platte River has its headwaters in the 'mountains of
northeastern Colorado and flows in- a general northerly direction as
far as Casper, Wyoming, where its course turns southeast across the
plains of southeastern Wyoming and western Nebraska. It joins the
South Platte near the city tof North Platte, Nebraska, forming the
Platte River, which proceeds easterly across Nebraska to empty into
the Missouri.

Because of the seasonal fluctuation 'in its natural flow, the North
Platte is not wholly satisfactory as a source of supply for, the irriga-
tion of the dry agricultural lands in southeastern Wyoming and
western Nebraska during the irrigation season. Its natural flow is
least during the months of July and August, when growing crops of
,that latitude need a maximum supply of water.- In order to realize
-the fullest benefit of the stream's flow, therefore, some provision for
the storage of flood waters is a necessity. In 1904 the United States
instituted the North Platte project in Wyoming and Nebraska, under
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the authority of the Reclamation Act (act of-JuLe 17, 1902, 32 Stat.
388), and has expended more than $19,000,000 in the construction
of storage-works, canals, and other irrigation works. The comple-
tion in 1909 of one of the world's largest all-masonry dams, the
Pathfinder*Dam, situated in the streambed of the North Platte River
at a point approximately 50 miles southwest of Casper, IWyoming,
created a storage reservoir having -at capacity of 1,070,000 acre-feet
of -water. A regulatory dam with a reservoir havilng a capacity of-
71,060 acre-feet was constructed at Guernsey, Wyoniinzg, soe 1n75 1
miles downstreamn-from the-PathfinderiDarn and near the head-of the
project canals. The general plan- of the project contemplated the
-release of stored water into the stream at Pathfinder and its diversion
at'Whalen Dam, situated a short distance below Guernsey, into large
canals for distribution to adjacent irrigable' areas on either side of the
river in Wyoming and Nebraska.
* The project was designed to furnish water to morel than 200,000

acres of 'land which previously had not been irrigated. .At the time
of the institution of the project, approximately 150,000 acresl in
Nebraska and negligible amounts in Wyoming were under' irrigation
*from the North Platte. A number of private canal systems Xwith
natural flow appropriation rights under State law were in operation
in Nebraska, but. the landowners remained in dire need of storage
water during the months of July and August. Applications conse-
quently were made to the United States for the purchase of such
storage water as might be available in excess of the needs 'of the
project lands. The authority of the Department to enter into such
arrangements being doubtful, -the Congress enacted the Warren Act,
which was approved February-21, 1911 (36 Stat. 925), and pursuant
to it contracts were entered into with: a number of the private systems,
as shown in the following table:

Name of district Date of contract Date of Nebraskapriority

Tri-State Land Company, succeeded by the Farmers Irriga- August 20, 1912 - September 16,1887.
tion District.

Gering Irrigation District - January 17, 1913 - May 15,1897.
Central Irrigation District- March 6,1913 - June 23, 1890.
Chimney Rock Irrigation District -March 6, 1913 - December 3,1890.
Beerline Irrigation Canal Company -March 6 1913 - October 13, 1894.-
Brown's Creek Irrigation District -July 14, 1913 - January 20, 1892.
Belmont Canal Company, succeeded by the Bridgeport July 9, 1915 - December 19, 1889.

Irrigation District.

Under Article I of the contract with the Tri-State Land Company,
the predecessor of the Farmers Irrigation District, the United States
agreed 'to release to the. Company such amounts of storage water as
would, together with the amounts to which the Company otherwise
might be entitled, total 180,000 acre-feet annually, to be delivered in
a specified graduated rate 'of flow between April 15 and October 15.
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Article XI provides that these deliveries "will be accepted by the

Company as in full satisfaction of all its rights to the water of the
North Platte River, both natural flow and surplus storage from the
Pathfinder Reservoir" and other reservoirs on the North Platte

project. The other contracts made pursuant to the Warren Act are

substantially similar and further detailed reference to particular pro-
visions will be made subsequently in this discussion.

By a further contract dated August 10, 1915. between the United

'States, the Tri-State Land Company And its successor, the Farmers

Irrigation District, the District agreed to carry a maximum of 250

second-feet of water. through its main canal, which had an excess

capacity, from its intake in Scotts Bluff County, Nebraska, to Red

Willow Creek in Morrill County, Nebraska, for delivery by the United
States to the Northport Division of the project.

The present controversy arose in the spring of 1936, when the

Northport district complained to the Bureau of Reclamation of the

failure of the Farmers District to release water carried under the

contract of August 10, 1915. District Counsel W. J. Burke, of the

Bureau of Reclamation, thereupon notified the Farmers District of

the complaint in a letter dated May 22, making reference to the 1912

and 1915 contracts and stating (State of Nebraska Exhibit No. 1): 

0 * * * 0According to information supplied this office by Mr. C. F. Gleason,

'Superintendent of Power at Guernsey, Wyoming, a sufficient quantity of water

has been delivered during the month of May 1936 at the headgate of your main

canal, to meet the schedule requirements in the contract of August 20, 1912,

with your predecessor, the Tri-State Land Company, and to meet the require-

ments of the Northport Irrigation District at Red Willow Creek in the amount

of 125 second-feet, commencing May 10, 1936, hence to this date. The quantity

of water necessary to supply your schedule from all sources of water supply

,belonging to the United States on the several dates from May 8 to May 21,

both inclusive, the quantity of water diverted by you in excess of your schedule

requirement and the quantity of water delivered by you to the Northport Irri-

gation District at Red Willow Creek are shown in the following tabulations:

Farmers'
Tri-State Tri-State District, Balance Delivered

Date, May 1936 canal canal Total warron diverted to North.
Dae 3a 96 diverted diverted supply Act cent, over port at Red

from river from drains schedule schedule Willow
405S. F.

8- 87 48 136 382 -
9- 465 52 517 390 127
10 ---------------- 661 2 702 398 304 ----
11 - -720 52 772 406 366 - 17
12 ---------------- 822 52 874 414 460 166
13 - -30 52 882 422 460 80
14 - - 853 51 904 430 474 27
15 - - 832 50 882 438 444 30
16 - -932 52 984 447 537 0
17--------------- - 912 61 1,001 466 648 0

- - - 942 50 992 463 529 0
19 - -1,045 51 1,096 471 625 0
20 - - 1,172: 50 1,222 478 744 0
21----- 487 25

[Vol.
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' Your attention is called to column -5, which is the total of the quantity of:
water hecessary to supply your contract schedule, plus an additional quantity
of. 40--'kecond-feet for the benefit: of nondistrict preference-righlt landowners-
served with irrigation water under your main canal. 

From the foregoing tabulation, it is evident that you have failed to per--
form your coutract obligation to deliver to the -Northliort Irrigation District-
waters furnished by the United States for the irrigation of .:the lands under-
the system of Northport District.,

It is requested that you desist from further breaches of, your contract obli-
gation and that the water delivered by the United States at the head, gate
of your main canal for the use and benefit of the Northport Irrigation District
be carried through your main canal and delivered to the district at its head gate
at Red Willow Creek without any dimunition in quantity, except that for-,
which provision- is made in the contract to cover carriage losses.
. On May 19, a request was received from the Northport District for delivery-

of 200 second-feet at Red Willow Creek. On May 20, a sufficient- quantity:
of water was diverted by your main canal to supply this quantity of water.
at Red Willow Creek. It is requested that such delivery be made iminediately.

By.a -letter of the same date, District Counsel Burke reported the
failure of the Farmers District to deliver water to ithe Northlport-
district to Mr. R. H. Willis, Chief of the Nebraska Bureau of Irri-
gation, Water Power and Drainage, "as the officer in charge of the
State administration of the diversion of water from the North Platte-
River for irrigation purposes," with the request that he "render such.
assistance as is possible to protect the water rights of the Northport
Irrigation District from illegal diversions by the Farmers' Irrigation.
District" (State of Nebraska Exhibit No.: 2);. On June 2 counsel
for the Farmers District addressed a letter to District Counsel Burke,,
from which the following is quoted:

1. The Farmers Irrigation District emphatically denies that it has ever
breached its contract to carry water to the Northport District.

2. It just as emphatically asserts that it will never consent to the construc-
tion you attempt to place upon the Warren Act Contract to the effect that the
appropriation covering lands within the district was conveyed to the United
States.

8. It will deliver storage water to the Northport District within the limits
of the carriage contract provided it also receives its'storage water.

4. It will deliver natural flowto the Northport District when there is suffi-
cient water available to supply its own prior appropriation provided, however,
the state authorities permit a diversion of sufficient quantity of water to
supply the Northport District.

5. The Farmers District asserts the right to divert and use its entire natural
flow appropriation as adjudicated and recognized in the State of Nebraska
at any time the water can be used beneficially.

The Attorney General of Nebraska thereupon made a formal
complaint, nominally in behalf of the State, against the position
taken. by the Bureau of Reclamation in construing the Warren Act-
contracts, contending that the schedules of deliveries set forth in
the contracts are not to be regarded as including the natural flow
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rights of the contractors. This construction has been formally chal-
lenged by briefs filed by three of the project districts, which it is to
be noted are situated also in Nebraska, and by one project district
in Wyoming. This feature of the controversy renders it essential
that the positions of the interested parties be clearly identified and
that certain statements made by the Attorney General of Nebraska
be corrected at the outset of this discussion..

Throughout the briefs filed by the Attorney General it is evident
that it has been sought to place a note of emphasis on this controversy
as one in which the interests of the State of Nebraska and its citizens,
on the one hand, and those of the Federal Government, on the other,
conflict. While it is not denied that the Attorney General may assume
a-nominal position in behalf of the State to the extent that appropria-
tions perfected under its law may be affected by the contracts made
between the appropriators and the United States, this suggestion. is
ultimately inconsistent with the facts. In the first place the Federal
Government, as such, is of course not a water user and its only interest
in the entire controversy is one in the nature of a trustee, to see that
the waters of the North Platte River are conserved and delivered
according to law. It follows that the Warren Act contractors and the
project districts are the real opposing parties in interest and that, as
stated by District Counsel Burke in his brief (pp. 4-5),

The United States Bureau of Reclamation is neither a party nor an advocate
in the matter. Its position is solely that of an advisor to the Department to the
end that a decision can be made which will square with the facts and the

governing law. Thus, the brief of the United States Bureau of Reclamation in

reply to that filed by the Attorney General of Nebraska is in performance of the

duty of an advisor.

Secondly, it is not entirely clear why the State of Nebraska, through
its Attorney General, assumes to appear as an advocate of the citizens
of Nebraska who live in Warren Act districts when at the same time
a large number of other citizens of Nebraska, who live in the project
districts, would be adversely affected if the contentions of the Attorney
General should prevail. Specifically, the Attorney General states, on
page 6 of his principal brief, that "the continuation of such a policy
will be ruinous to Nebraska" and that "crops of the value of millions
of dollars will be lost through the lack of adequate water." And on
pages 47 and 48 of the same brief the following appears:

That this matter is of vital importance to the State of Nebraska as a whole
is established by the fact that the total irrigable acreage included within the
Nebraska districts holding Warren Act contracts is in excess of 145,000 acres.

These districts hold some of the oldest water rights in this state. The lands in
the districts are highly productive and include some of the best lands now under
irrigation in the State of Nebraska. These lands are equal if not superior to
the lands under the government canals. It would seem to us to be a violation
of its duty to its citizens for the government to adopt a policy that would abso-

[Vol.
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lutely destroy much of the-finest land in Nebraska and would ruin the people
who have devoted their lives and their entire capital to the development of these
lands. We feel that with a complete understanding of this matter the Depart-
ment of Interior will not permit any branch of that department to continue
with the policies that are now being advanced by the Reclamation Bureau.

I regard the determination of this controversy as controlled by well-
established principles of -laiw rather than by policy. If comparative
,data are of any value, however, it is sufficient to refer to the follow-
ing tabulation of areas and crop results, for the year 1936, for the
Warren Act districts in Nebraska and the Government project dis-
tricts in Nebraska to see that any determination "is of vital impor-
tance to the State of Nebraska as a whole":

Value of crops
Irrigation districts Irrigable Irrigated Croppedacreage acreage acreage

Total Average

Warren Act contractors
Farmers-.-- --- -------------------- 62,500 57,800 52,500 $2,265,000 $50:00
Oering 14,200 14, 200 13, 210 485, 615 36.76
Central ' - --------- ------------- - 2,250 2,250 2,100 352, 500 25.00
Chimney Rock -6,-860 5,400 4,970, 78,°030 : 15.83
Beertine I-------------- ------ - 2,080 '1,000 800 `8. 000 10.00
Brown's Creek -6,140 5,500 5,000 100,000 20.00
Bridgeport 2 -14,170 10,000 8,200 82,000 10.00

Totals and averages - 107, 200 95,850 86, 780 3, 071, 145 35.40

Government project districts
Pathfinder - 12 261 92,296 76,650 2,861,804 37.34
Northport-16,170 12,401 11,235 187,873, 16.72
Gering and Fort Laramie -- 54, 805 53,970 52,125 2, 632, 552 50. 50

Totals and averages ---- 185, 236 158,667 140, 010 5,682,229 40.55

' Estimate. . 2 Delinquent-No storage water furnished.

At pages 54-55 of his reply brief, the Attorney General answers the
contention of the Gering and Fort Laramie Irrigation District, to
the effect that he is unauthorized to protest the, construction placed'
on the Warren Act contracts by the Bureau of Reclamation, by
asserting that the current dispute is between Nebraska Warren Act
contractors and a foreign appropriator, the Secretary of the Interior,
citing Nehebraska v. Wyoming, 295 U. S. 40. It is true that the
Secretary of the Interior is a foreign appropriator. He also is a
Nebraska appropriator, however his application covering the use of
storage and other waters of the North Platte. Furthermore, Ne-
braska v. Wyoming is a suit to determine the equitable apportion-
ment, as between the two States, of the waters of the North Platte,
and in the decision cited, which was upon a motion to dismiss the
bill of complaint, the Court held that the Secretary of the Interior
was not an indispensable party, since his rights can rise no higher
than those of Wyoming, who must stand in judgment for him. The
issues in this controversy, unlike those in Nebraska v. Wyoming,
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involve the : ' tr dtion of Waren Act contracs and without assumn

ing to decide the propriety of the Attorney General's appearance in

behalf' of the Nebraska :Warren Act contractors, it Daust again be;

emphasized that the ultimate persons whose interests are now opposedi

are citizens of the State of Nebraska. As shown in the tabulation-

above, the aggregate acreage 'and crop &aluationis of the area under'

the Government project in Nebraska are 'in excess of those for the

area .in Nebraska under Warren Act contracts.' An additional item

of interest is the fact that about 80 percent of the area under the.

project is situated in Nebraska, a figure which is approximately the

same for the area tunder Warren Act contracts.

-II. -DIscussIoN OF CONTRACTS AND- THEIR-MEANIING '-

A.: TERMS OF CONTRACTS AND CONTENTIONS OF WARREN ACT CONTRACTORS.

At the- expense. of -brevity, I quote- Nebraska's outline-of -the-con-

troversy in full, as set forth at pages 6-10 of its principal brief:

As we see it, the- position of the Reclamation Bureau is as follows:
1. That the United States Government now'ow~ns the natural flaw rights that

formerly belonged to the Nebraska Warren Act contractos;0 
"2. That the schedule of deliveries contained in those contracts constitutes the

sole source of water supply to which such districts are now entitled;

3. That the Bureau of Reclamation has the right to fill the contract schedules:

with natural flow, 'seepage, or storage waters;

4. That the difference between the quantity 6io water rset out in the Warren

Act contract schedule of deliveries and the' rtecord approptiation of the con-

:tracting districts belongs to the government to do with as it sees fit;

5. That the government can use this surplus water to store or to use for the

government canals;
6 That any diversions made by any of the Nebraska contracting districts

which are in excess of the contract schedule of deliveries are illegal diversions;

by such districts and that such excess diversions may be charged against the

quantity of storage contracted for by said districts, and. that, therefore, the

Bureau of Reclamation may later refuse to deliver to said districts the amount

of water represented by these so-called excessive diversions.

Nebraska's position is as follows:

1. That the water represented by a Nebraska appropriation attaches to the

land for which it was appropriated, and cannot be sold, conveyed, or assigned,

except as a part 'of the sale of the land to which it is appurtenant;

2. That- by reason of the above fact, no irrigation district or the officers

thereof could possibly sell or assign: any natural flow rights belonging to the'

lands within that district to the government or to any other person;

8. That under the law of Nebraska an irrigator's appropriation is limited to

that quantity of water that can be put to a beneficial use; that, therefore, no

irrigator or irrigation district owns any surplus water;

4. That because of the fact that an appropriator has no surplus water, such

appropriator cannot sell or assign any surplus to the government or to anyone

else;

LvoL~
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5. That at the time the Warren Act contracts were made the only authority
contained in the Nebraska statutes for the sale, of storage waters by the gov-.
ernment permitted: (a) the sale by the government of unused, storage, and
surplus water only; (b) permitted sale of such water to natural flow appro-
priators only; and (c) permitted the sale of such waters to such appropriators
for the sole purpose *of supplementing the natural flow rights of such appro-
priators at such times as the natural flow water should ptove to be inadequate
for the needs of the land to which it is appurtenant;

6. That the laws established and existing in Nebraska at the time the Warren
Act contracts were made become a part of those contracts;

'7. That the construction placed on the Warren Act contracts by the Bureau
.of Reclamation is contrary to the law of Nebraska in existence at the time such
,contracts were Made;

8. That for over twenty years all ;parties to the Warren Act contracts have
by their acts interpreted these contracts to be agreements on the part of the
government to furnish to the Nebraska contractors' storag4, and unused water
to supplement and add. to~ the natural flow. appropriations ~of such Nebraska
contractors at such; times as their natural 'flow rights should prove to b6 miade-
quate for the needs, of such Nebraska contractors;

D. That the practical construction placed upon these contracts ~by the parties
thereto is entitled to great, if not controlling, weight~;

10. That utnder ~thei Nebraska law the only possible. construction that can be
.placed on the Nebraska Warren Act contracts is that theser contracts contem-
rilated that the government, through the Reclamation Bureau, would sell surplus
;storage waters to Nebraska natural flow appropriators to supplement the natural
flow rights of such appropriators: in periods. of shortage, of natural flow;

11. That the recitals'in the preamble of the Warren Act contracts'~show that
the object and purpose of these contracts was to make available for- the~ Ne-
,braska Warren~ Act contractots an additional supply of water over' and above
that quantity to which they were entitled unIder their natural flow rights, which
;supplemental supply: couldi be used at such. times as the natural flow of the
river should prove to be hiad'dquatr6 for the needs of. the lands within such
,district;-

12. T'hat the physical facts in existence at the time the Nebraska Warren
Act contracts Awere' executed show that the~ Nebraska contractors needed a

greaer uppl ofwater rather than a smaller supply;, that it is admitted by
all parties that the ~Nebraska contractors cannot operate under the contract
schedules contained in their Warren Act contracts, if that is to be considered
their sole supply of water:; that .the facts and ci rcumstances in existence when
these contracts were made prove that no reasonable persons would have .given

away their natural flow rights, in exchange for, an: uncertain. and,,,inadequate
supply of storage water;

13. That the construction placed upon the Warren Act coktracts by the
Reclamation Bureau would -bring about an inequitable, unifair, and 'ruinous
result,~ while the interpretation adopted by the State of Nebraska makes the
zcontracts fair, equitable, 7and such as reasonable mleIn might make;*

14, That by, reason of ther miute otie in the body of the Warren
Act contracts, the provisions of the tecitals contained in the preamble should
Control;

,151. That the Warren Act contrects should be construed most strongly ag ainst,
the goyernment, as those contracts were prepared by it.
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The foregoing is: a long statement and is in many respects argu-
mentative. It is included here in full, however, to insure complete

consideration of every contention of Nebraska, as presented by its
Attorney General.
- It is now important to examine in greater detail the facts and law
in existence at the time the Warren Act contracts were made. The

Warren Act contractors had natural-flow rights in the water of the
North Platte prior to the beginning of construction of the North

Platte project by the United States, but no storage rights .in the
Pathfinder or other. reservoirs.;. The latter rights were perfected

by the United States, with a priority date of September 19', 1904,
by its appropriation under State'law. Section 1 of the Warren Act

provides in part:

That whenever in carrying out the provisions of the reclamation law, storage
or carrying capacity has been or may be provided in excess of the requirements
of the lands to be irrigated under any project, the Secretary of the Interior,
preserving a first right to lands and entrymen under the project, is hereby
authorized, upon such terms as he may determine to be just and equitable, to
contract for the impounding, storage, and carriage of water to an extent not
exceeding such excess capacity with irrigation systems operating under the
act of August eighteenth, eighteen f hundred and ninety-four, known as the
Carey Act, and individuals, corporations, associations, and irrigation districts
organized for or engaged in furnishing or in distributing water for irriga-
tion. 4 V *

The Warren Act was approved on February 21, 1911. During the
same year the Nebraska Legislature enacted what appeared as section

3455 of the-Revised Statutes -of Nebraska (1913), providing in part:

The United States of America is hereby authorized to appropriate, develop,
and store any unappropriated waters under the terms and provisions of the
general appropriation laws of the State .of Nebraska and which water is used
in 'connection with any project constructed by the United States pursuant to
the provisions of an act of Congress approved June 17, 1902, being an act
providing for the reclamation of arid lands (32 Stat. L. 388) and all acts
amendatory thereof and supplemental thereto: Provided, when it shall be
determined USy the officers *of the United States Reclamation Service that any
water so developed or stored is in excess of the needs of.the project as it may
at that tinie be completed, it shall be lawful for the United States to enter into
contract to rent or sell such developed or stored.water under the terms and
conditions imposed by act of Congress and the rules and regulations of the
United States, to any person, association, firm, or corporation who may have
theretofore been granted a permit to appropriate a portion of the normal flow
of any stream, but which water rights belonging to such person, association, firm,
or corporatioh may at some portion of the year be found insufficient for the
needs of the land to which it is appurtenant. The United States and every
person, association, firm, _ or corporation entering into a contract as herein
provided shall have the right to conduct such water into and along any of the
natural streams of the state, but not'so as to raise the waters thereof above
ordinary high-water mark, and may take out the same again at any point

EV61.1
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desired, without regard to the prior rights of others to water from the same
stream; but due allowance shall be made for evaporation and seepage * * -*.

Pursuant to the foregoing Federal and State statutory authoriza-
tionsy the first contract was made on August 20, 1912, with the Tri-
State Land Company, the predecessor of the Farmers Irrigation
District. The following, including portions of the preamble, are its
significant provisions:

WHE.rEAS the United States has completed a reservoir on the North Platte
River known as the Pathfinder Reservoir, from which certain surplus storage
waters are available for disposal under the terms of the Warren Act, and

WHeREAS the Company has constructed and is operating a Canal and dis-
tributing system for the irrigation from the natural flow of the North Platte
River of the lands embraced under said Canal in the Farmers' Irrigation Dis-
trict as shown on maps hereto attached and made a part of this contract, and

*has perfeeted a right to the use of a portion of said natural flow, the said
portion' being insufficient for the proper irrigation of said lands. and

W Wnzms, the Company is desirous of perfecting its water supply by arrang-
ing with the Secretary for the use of a portion of said surplus storage waters,
and

:* * e * .: *? *: * 00* :

WHEREAS, said irrigation District is desirous of having the company purchase
. water to supplement the appropriations already held by the. company in a
sufficient quantity for the irrigation of lands included within the District.

Now, THEREFORE, for and in consideration of the mutual and dependent stip-
ulations herein contained* the parties hereto do covenant and agree as follows:

ARsioLE I.-The United States will impound and store water in the Path-
finder Reservoir or elsewhere and release the same into the North Platte River,

*and will: supply water from other sources for ithe company's .canal at con-
venient points shove irrigable lands under ..the' company's canal: requiring the
same, at such times and in sufficient quantities to deliver, and does hereby agree
to deliver for the use of said Company, an amount of water which will, with
all the water the Company may be entitled tjo by reason of any appropriations,
and all water to which the lnds of said Irrigation District are entitled, and
all water not otherwise appropriated, including drainage and seepage waters,
developed by the United States, aggregate a flow of water as follows: On April
15 One Hundred (100) cubic feet per second increasing this quantity uniformly
day by day during April to; Two Hundred Seventy-seven (277) cubic feet per
second on April 30; increasing the latter quantity uniformly day'by day during
May to Five Hundred Twenty-eight (528)' cubic 'feet per :second on May 31:
increasing the' latter 'quantity uniformly day by day during June to Seven
Hundred Thirteen (713): cubic feet per second on June 30; then at the uniform
'rate of Seven Hundred 'Thirteen :(713) cubic feet per second during July;: then
diminishing -uniformly day by day during August to Five; Hundred (500) 'cubic
feet per second on 'August 31-;i then diminishing 'uniformly day by day during
September to Three Hundred '(300) cubic'feet per second on 'September 30; then
diminishing the latter quantity: uniformly to One Hundred (100)' cubic feet

.'per second on October 15, which latter date for. the 'purpose of this agreement
shall be considered the close of the irrigation season; the total amount to be
.so delivered being approceimately 180,000 acre-feet. Provided; that' upon the
written application of the Company to the Engineer or other proper officer of

"the United States in charge of the storage works constructed by the United
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-States, hereinafter styled the "Engineer"; this schedule may be varied without

affecting the total amount delivered, if, in the judgment of the Engineer, such

-variation can he permitted without detriment to the interests of the United

e States or other irrigators. Nothing herein shall be construed to prevent the

acCompany from diverting into its Canal waters that would necessarily otherwise

.run to waste, and such waters shall be charged to said Company only up to the

*amount provided in the schedule of delivery herein agreed upon.

AnRTCrI IL It is understood that the United States has the right to deliver

into the Company's Canal drainage, seepage or other waters, or waters from

3iinatare Reservoir during the irrigation season, and that such waters: shall

,be counted as a apart of said waters agreed to be delivered according to the

preceding section; provided, however, that such waters so delivered shall be so

;counted that they shall bear no greater ratio to the total amount required by

.Article one, than the lands that can be served thereby bear to the total irrigable

,area of the District.
ARTICLE III. All such waters except those mentioned in Article 2 hereof shall

:be delivered by the United States at the Wyoming-Nebraska state line and the

company upon receiving the water delivered as herein provided will at its own

cost convoy the same to the place of use and perform all acts necessary or required

by law or custom and in order to maintain its control over such water in order

to secure its beneficial application to the lands of the District. All losses or

diminution of such water by reason of seepage, evaporation, defective dam or

other works of said company, or other causes, after delivery thereof by -the

United States at the aforesaid points of delivery shall be borne by the Company.
: * - * * *e * = **\ 

ARTIcLE VII. In consideration of the said delivery of water the Company
agrees to pay to the United States the sum 'of Five :Hundred Thousand Dollars

-t$500,000) in instalments as follows:. :* * i

AARIC-LE VIII. In addition -to the amounts above specified the Company agrees

-to pay annually to the United States one-fourth part. of such amounts as shall

be fixed each year-by the Secretary as the total operation and maintenance charges

in connection with the storage works from which said stored water may. be

supplied; * * * -

*: t* - * * *\ : * E - *

-: AroLE X. The United States shall not be liable for failure -to supply water

-under this contract caused by hostile diversion, unusual drought, interruption of

. service made necessary by repairs, damages caused by floods, unlawful acts or-

unavoidable accidents.

AARTIerE XI. The delivery of the water supply provided for in this contract

:will be accepted by the Company as in. full satisfaction- of all its rights to the

water of: the North Platte River, both natural flow and surplus storage, from

the Pathfinder Reservoir and other -Reservoirs of the Reclamation Service

constructed in connection with the North Platte Project. =

ARTICLE XII. -It is further understood that the water users under projects-

of the United States Reclamation Service dependent for storage upon said

-storage.works shall be prior to the Company and. to water users under its canal

in right to the use of the stored waters from the-saidi.storage works in- accordance

with Article I of the WarrenAct. [Italics supplied.] - -.

The Warren Act: contracts with other districts differ from that with

-the Farmers District in certain particulars. Article 10 of the contract

with the Beerline Irrigation Canal Company, for example, as amended

-y a supplemental contract of July 3, 1918, contains the following

160
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-provisions, which do not appear in the contract with the Farmers
_District:

In order to enable the United States to deliver the supply of water herein
-specified on the basis of payments as herein provided, the Company assigns to
the United States all its right, title, and interest to the waters of the North Platte
River appurtenant to the above described lands over and above the amount pro-
vided in this contract, and limits its claims to such amounts and the Company
shall assist the United States in the defense of such claims by the furnishing of
all evidence and other like matters in its power or knowledge, in consideration
-whereof, upon the failure of the United States, through drought or otherwise,
to fulfill its obligations hereunder, the said claims to water shall revert to the
-Company until deliveries of water as provided by this contract shall be resumed.

* Since the Farmers District is the principal Warren Act contractor
and since its contract has been used in the brief of Nebraska for
illustrative purposes, the discussion here will be chiefly addressed to it.

- Further reference will be made to the other contracts to the extent
that they may be controlled by different principles. I shall first discuss
what I believe to be the clear and obvious meaning of the provisions
quoted from the contract with the Farmers District. It may then be
determined whether there is any legal obstacle to the enforcement of
the contract according to that interpretation.

B. TRTE CONSTRUCTION Or CONTRACTS

The briefs filed in behalf of Nebraska are not wholly clear on what
construction it seeks to place on the contract, given a certain set of
facts. It appears from the course of the argument, however, that it
contends at least that the Farmers District is entitled to take natural
flow water under its appropriation at any time and then, when and
if this supply becomes insufficient, to demand storage water under
the contract, although to what extent is not clear. Such a construc-
tion is inconsistent with the express language of the contract.

By Articles I and XI of the contract, the Company clearly elected
not to exercise its right to take natural flow from the river at any
time, whatever the extent of that right might be, either then or later,
in consideration of the promise by the United States to deliver an
aggregate of 180,000 acre-feet of water annually in a specified grad-
.uated rate of flow. There, of course, is no room whatever for a con-
:struction that the contractor is entitled to receive 180,000 acre-feet of
storage water in addition to the amount to which- it might be entitled
under its appropriation. -Either there is a contract providing for
-he delivery of a maximum of 180,000 acre-feet of water annually to

the contractor, or there is no contract at all, in which event the con-
tractor is dependent entirely on natural flow throughout the irriga-
tion season. The Company's rightto take natural flow as such from
the river was a right which it could elet to exercise or not, and a

125897-39--VOL. 56-13
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promise to forbear to exercise it clearly was sufficient consideration

for the return promise by-the United States to deliver water accord-

ing to the schedule. See Williston on Contracts (1936)., sections

135-136; Contracts Restatement (Am. L. Inst., 1932), sections '75-76.

While the contract nowhere contains an express promise of for-

bearance, such a promise is necessarily implied from the provisions

of Articles I and XI, since the Company could not take the full natural

flow now claimed by the Farmers District at any point of time during

the season consistently with the agreement that "the delivery of the

water supply provided for in this contract [i. e., at any given point

of time at a rate less than natural flow] will be accepted by the Com-

pany as in full satisfaction of all its rights to the water of the North

Platte River."
If the first part of Article I were to be considered alone, it would not

be unreasonable to construe it to mean that the United States merely

would augment the natural flow right of the contractor with storage

water from day to day, if it should become necessary, in order to pro-

vide it with the total amount set out in the schedule for the particular

point of time. Such a construction is rendered impossible, however,

by two provisions: (1) the clause "the total amount to be so delivered

being approximately 180,000 acre-feet," which is the total of the

graduated schedule, indicating that all water to be used by the con-

tractor would be delivered by the United States, and (2) Article XI,

providing for the acceptance of these deliveries by the contractor in.

full satisfcaction of all its rights to the water of the river, including

both. natural flow; and surplus storage.
It is contended by Nebraska that the contracts are indefinite and

ambiguous and that they hence are subject to the application of the

usual rules for the construction of ambiguous contracts, including

reference to what is alleged to have been a practical construction by

the parties in favor of the position now taken by Nebraska, the propo-

sitions that an interpretation which will produce a valid and equitable

result is to be favored and that an unambiguous preamble should con-

trol ambiguous operative clauses, and the principle that the language

of an instrument is to be construed most strongly against the party

who drafted it, in this instance the United States. At page 53 of its

reply brief, Nebraska points to the varying interpretations placed on

the contracts by the several irrigation districts and the Bureau of

Reclamation "as the best evidence of their ambiguity." It is sufficient

to say that while varying legal analyses of the contracts have been

proposed, all interested parties save the State of Nebraska concur in

their ultimate meaning and application. I find no ambiguity in the

contracts and it is elementary that the rules sought to be invoked by

Nebraska are secondary rules of interpretation which are to be used
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only when, the meaning of words remains doubtful after the applica-
tion of ordinary rules of interpretation. E. H. Stanton Co. v. Roohes-
ter Germian Underwriters' Agency, 206 Fed. 978 (1913); Smith v.
Bailey, 105 Nebr. 754, 181 N. W. 926 (1921); Williston on Contracts
(1936), Sec. 609; Contracts Restatement (Am. L. Inst., 1932), Sec. 236,
Comment (a).

In connection with the rules of construction sought to be invoked
by Nebraska, several comments nevertheless should be made in pass-
ing. Nebraska alleges at page 4 of its principal brief that "from
the very first after these contracts were executed the Nebraska Dis-
tricts continued to use their natural flow waters as they had al-
ways done before," that when; it became insufficient they requested
and obtained storage water from the Bureau of Reclamation, and
that "this system of operation was followed for over twenty years."
In the first place, while there is no occasion for reference to a prac-
tical construction of the contracts, as already stated, it must be borne
in mind that for the greater portion of the life of the Warren Act
contracts there has been sufficient water in the North Platte, includ-
ing storage water, to meet the needs of all interests. When there
was no lack of water the quantity diverted by each appropriator
was not material so long as a suffcient amount remained to satisfy
the needs of other appropriators. The schedule of deliveries for
which. provision was made in the contracts became highly important,
however, when a scarcity of water occurred, as in 1931 and subse-
quent years, and it was then incumbent on the Bureau of Reclama-
tion to supervise deliveries so that no contractor should receive a
greater aggregate than that provided in the schedule if this would
result in prejudice to the rights of other water users.

Secondly, in connection with the same argument concerning prac-
tical construction, it cannot be denied that the Farmers District is
limited by the contract, so far as its rights are concerned, to an aggre-
gate of 180,000 acre-feet of water annually, which, under Article XI,
is in full satisfaction of all its rights to the water of the North
Platte, both natural flow and surplus storage water. This aggregate
amount is required to be delivered according to a specified schedule.
The only authority to vary this schedule is contained in Article I,
which provides that upon the written application of the contractor to
the officer of the United States in charge of the storage works, the
schedule may be varied without affecting the total amount delivered,
if, in the judgment of the officer, such variation can be permitted
without detriment to the interests of the United States or other irri-
gators. Nebraska again alleges at pages 32-33 of its principal brief,
however, that it has been the practice of the Warren Act contractors
to use natural flow until it became depleted, whereupon they would
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request and obtain storage water, and that "this practice has been
followed continuously up to the present year when the Reclamatiolf
Bureau suddenly decided to force certain Nebraska contract holders
to limit their diversions of water to the quantities set out in their
schedule of deliveries contained in their contracts." Whether it
was "suddenly decided" to limit the Warren Act contractors' deliv-
eries to the contract schedule or not, the fact remains that Article
XI permits no other construction, since no officer of the United

States is authorized to deliver water other than according to the
contracts, and any practice which may have resulted in the receipt
of excess amounts of water by the contractors, even during dry years,
obviously cannot bind the United States to an obligation which is
directly contradictory to the terms of the contracts.

As for the contention that the preambulatory recitals should control
the- operative clauses of the contract, it should be pointed out that
there is no necessary inconsistency between the two in any event.
Nebraska emphasizes the supplementary character of the storage water
to be delivered and contends that the right to natural flow was in-
tended to remain in force as such. At the time the contract was made,
however, the Tri-State Land Company's appropriation was limited to
28.57 second-feet of water, under the decree of the trial court in Enter-
prise Irrigation District v. Tn -State Land Co., 92 Neb. 121, 138 N. W.
171 (1912), as against the Company's contention that it was entitled to
1,142% second-feet. A continual flow at the lower rate would have
given the contractor only 9,656.66 acre-feet of water during the period
covered by the contract, as compared with the aggregate of 180,000
acre-feet for which provision was made. The difference naturally was
"supplemental" in the sense that at the time the contract was made the
contractor stood to receive more water under it than otherwise. On
October 18, 1912, less than two months after the execution of the con-
tract, the Nebraska Supreme Court reversed the judgment of the trial
court and upheld the Tri-State Land Company's contention. This
circumstance did not exist when the contract was made but even if it
had, the use of the word "supplement" in the preamble need not have
been in support of the position now taken by Nebraska, since the
vagarious character of the flow of the North Platte offered no assur-
ance that there would be either 1,1426/7 second-feet or a substantially

less amount of water available even to a senior appropriator during the
dry season, whereas the contract offered 180,000 acre-feet, which in
practice might well be a greater aggregate although at a lesser aver-
*age rate of flow than that afforded by the sometimes empty appropria-
tion right. Thus in the Elnterprise case, supra, there was a stipulation,
according to the court, that (138 N. W. at 175)-

The average- flow of the North Platte river during the last half of July

and in August, September, and October at or near the head gate of the canal

[Vol.
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of the Tri-State Company does not exceed 800 second-feet, and frequently
runs as low as 300 second-feet; that in those months in 1910 the Tri-State Com-
pany diverted from 300 to 400 second-feet, and during portions of the time
this diversion exceeded all the water flowing in the bed of the river at that
point; that while the Tri-State was diverting all the water flowing in the
river at its head gate water had come to the surface below and was flowing
in the river so that some of the, plaintiffs received a specified part of the water
they were entitled to.

C. LEGAL OBJECTIONS INTERPOSED TO FOREGOING CONSTRUCTION

It may now be determined whether there is any legal obstacle to
the enforcement of the contract according to the foregoing interpre-
tation. Nebraska contends that. the limitation- of the Warren Act
contractors to the amounts of Water set out in the contract schedule
of deliveries necessarily involves a sale or assignment of their natural
flow rights to the United States, whereas a Nebraska water right is
appurtenant to land and cannot be sold or assigned except as a part
of the land itself, citing a line of Nebraska cases beginning with
Farmers Canal Company v. Frank, 72 Neb. 136, 100 N. W. 286
(1904). The contract with the Tri-State Land Company contains no
provision by which natural flow rights were expressly assigned, al-
though the other contracts do contain a provision assigning all rights
in excess of the schedule of deliveries, as in Article 10 of the Beer-
line contract, heretofore quoted. The doctrine of appurtenancy was
codified by the Nebraska Legislature in 1895 (Laws 1895, ch. 69),
but it is contended by counsel for the Bureau of Reclamation that
since a water right was independent of land prior to 1895 this legis-
lation could not affect water rights acquired prior thereto without
constitutin-o an illegal exercise of the police power. All of the
Nebraska Warren Act contractors say the Gering Irrigation Dis-
trict have priorities antedating 1895. As to its contract, counsel for
the Bureau of Reclamatioii suggests that the article purporting to
effect an assigmuent may be regarded merely, as an authorization to
the United States to store natural flow water which-later would be
used to fill the district's schedule of deliveries, since the district
itself, under section 46-618, Compiled Statutes of Nebraska (1929)-,
could have stored appropriated water not needed for immediate use,
and no separation of land and water therefore is necessarily in-
volved. Nebraska contends that this involves the transformation of
a natural flow right into a storage right, whereas a defined statutory
procedure. is required in order to perfect a storage right.

I am not convinced that the Nebraska act of 1895 could validly
operate to preclude the assignment, of a water right acquired as of a
prior date. It is unnecessary, however, to consider this question in
detail because the construction which I have placed on the Warren
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Act contracts appears not to be inconsistent with Nebraska's conten-
tion that such rights could not be assigned. The validity of the con-
tract with the Bridgeport District, which includes the assignment pro-
vision, was upheld in Bridgeport Irrigation District v. United States,
40 F. (2d) 826 (C. C. A. 8th, 1930), certiorari denied, 282 U. S. 866.
In the district court the Bridgeport District sought to avoid the obliga-
tion to make payments under the contract on a nunber of grounds,
one of which was the precise contention now raised by the State of
Nebraska. The following is quoted from paragraph 6 of the district's
amended answer (Tr., p. 16):

Further answering said petition, the defendant alleges that the defendant
district did not own and could not assign to the United States the amount of water
this district was entitled to in excess of the amounts provided for in said
contract, and could not limit its claims to the amounts provided for in said con-
tract; that the right purported to be assigned to the United States by said
contract and particularly Article 10 thereof, was the property of the landowners
of said district and was appurtenant and a part of the irrigable lands of said
district, and that said attempted assignment and limitation of claim to water to
irrigate said lands is absolutely void, and, by reason thereof, the whole of said
contract is absolutely void.

It may be noted, parenthetically, that in this instance the Warren Act
contractor sought to have the contract declared void as involving an
invalid assignment, whereas in the controversy now before me the
State of Nebraska, in behalf of all Warren Act contractors, in effect
contends that for the same reason they are entitled to both naturaZ
flow as szuch and storage. The district court thus disposed of the con-
tention that the contracts involved an assignment (Tr., p. 22)

To avoid it [the contract] except upon most convincing proof of invalidity
would be unconscionable. The relinquishment of the district's existing water
rights to the United States, embodied in the contract, was sinply the effective
means to fls the amount of water which the district should. receive.

The law limited its taking of water to the amount which could be bene-
ficially and economically used. This amount is fixed and provided for by
the contract. It being within the power of the board to contract for the suffi-
cient water supply, as it did, the provision for relinquishment, therefore, was a
matter of the form of the contract and not of substance. [Italics supplied.]

If a contract including the assignment provision is unobjectionable,
then a fortiori the Tri-State contract, which does not include it, need'
not be regarded as involving an attempt to do' a prohibited act.

In connection with the coturt's statement above concerning the

limitation imposed by law on the use of water, section 86-6311 of the
Compiled Statutes of Nebraska (1929), quoted at page 21 of Nebras-
ka's principal brief, is worthy of note. At the time the Warren Act
contracts were made this section existed in a slightly different form
(Revised Statutes of Nebraska [1913], Sec. 3404)

Each appropriation shall be determined in its priority and amount, by the
time at which it shall have been made, and the amount of water which the

[Vol.
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works are constructed to carry: Provided, such appropriator shall at no time
be entitled to the use of. more than he can beneficially use for the purposes for
which the appropriation may have been made, and the amount of any appro-
priation made by means of enlargement of the distributing works heretofore
shall be determined in like manner: Provided, no allotment for irrigation; shall

enceed one cubic foot per second of time for each seventy acres of land nor
three acre-feet in the aggregate during one calendar year for each acrq of land
for which such appropriation shall be made, neither shall it exceed the least

amount of water that experience may hereafter indicate as necessary for the
production of crops in the exercise of good husbandry. * * * [Italics sup-
plied.]

This section was later amended (Laws 1929, p. 486) by adding the
words "from the natural flow of streams" following the word "allot-
ment" in the portion emphasized above and by adding a specific pro-
viso that these limitations should not apply to storage waters.

Since the Tri-State Land Company was limited by law to three acre-
feet of water per acre annually from all sources at the time it entered
into its contract and since the United States undertook to deliver to
it 180,000 acre-feet or the approximate equivalent of the maximum to
which it was entitled, it is difficult to see how the transaction can be
regarded as having effected an assignment. The Company merely
promised to forbear its right to take natural flow water as such' from
the river and the United States promised to deliver the aggregate
amount of water to which the Company was entitled under the law
of Nebraska at a specified graduated rate of flow which would enable
it to have water during that part of the season when it would be most
needed. For example, according to the stipulation in the Enterprise,
case, supra, the average rate of flow of the North Platte at the head
gate of the Tri-State Land Company's canal during the latter half of
July was stated not to, exceed 800 second-feet and frequently to run
"as low as 300 second-feet," whereas under Article I of the contract
the Company obtained a right to have water delivered to it "at the

uniform rate of Seven Hundred Thirteen (713) cubic feet per second

during July." That a portion of this 713 second-foot flow might con-

sist of natural flow not taken by the Company on April 15, when it
was entitled to a flow of only 100 second feet under the contract, does

not mean that that portion was sold or assigned to the United States.

Neither does it involve, as contended by Nebraska, an ineffectual
attempt to transform a Nebraska natural flow right into a Wyoming

storage right. Under its appropriation the United States has the

right to impound and store surplus waters and the State of Nebraska

cannot object if it impounds and stores waters which Nebraska appro-

priators could take, apart from the contract, but which by reason of

the contract they have bound themselves not to take. If, for some

highly improbable reason not here material, all of the Nebraska ap-

propriators except the most junior one should expressly elect not to
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take any water during a given season although in a position to make
beneficial use of it, and if the United States should impound and store*
all water except a sufficient amount to satisfy the needs of the junior
appropriator, surely neither the State of Nebraska nor the junior
appropriator could successfully contend that the United States should
have permitted an amount equivalent to the aggregate of the remain-
ing natural flow rights to run to waste.

As for the other Warren Act contracts, they are subject to the same
construction as the Tri-State contract unless such a construction is
precluded by the provision assigning to the United States all the con-

tractor's "right, title, and interest to the waters of the North Platte
River appurtenant to the above-described lands over and above the
amount provided in this contract." This possibility is sufficiently
answered by the decision in the Bridgeport case, discussed above in
connection with the Tri-State contract. It should be noted also that
this provision does not, as stated by Nebraska at page 37 of its reply
brief, purport to assign all of the contractor's natural flow rights. It
merely purports to assign natural flow water to the extent that the
aggregate of that natural flow water, if put to beneficial use in a given
year, might exceed the amount of water for which provision is made in
the schedule of deliveries. And since these contracts also provide for
the delivery of aggregate amounts of water which are the approxi-
mate equivalents of the maximum amounts to. which the contractors
were entitled in any event under the Nebraska statute then in force,
the objection that they effected prohibited assignments is without
merit. At page 56 of Nebraska's reply brief it is stated:

We believe that this argument is specious, and that it is a sufficient answer
to say that the amount of an appropriation is wholly a matter of state concern
and state administration. It in no way comes within the orbit of the authority
of the Bureau of Reclamation.

While it is not for the Bureau of Reclamation or any other branch
of the Federal Government .to say what limitations shall be placed
on appropriations by State law, it is certainly not too presumptions
for it to examine the State law in determining the scope and mean-
ing of a contract to which it is a party. As stated at pages 24-25
of Nebraska's principal brief,

We are entitled to the presumption that the Bureau of Reclamation, as well

as the irrigation districts entering into the Warren Act contracts, were familiar
with the law of this state. We can also presume that these contracts were
made with the view of complying with the existing law. * * *

Nebraska further contends that the construction which- has been
placed on the Warren Act contracts at least involves an invalid at-
tempt to sell or assign surplus waters, i. e., the amount by which
the aggregate of a particular contract schedule is less than the con-

[Vol;.
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tractor's appropriation. It is contended that under the law of
Nebraska an appropriator has no surplus water above the amount
which can be put to beneficial use. This is true and it also is true,

as already pointed out above, that it is limited to 3 acre-feet per
acre annually. The objection therefore is applicable, if at all, only
in the several instances in which the contract schedule may have
fallen 'somewhat short of providing an aggregate of 3 acre-feet of
water. And in those instances, even if it be conceded that water
rights antedating 1895 could not thereafter be assigned, the fact re-
mains, as already discussed at great length, that the contractors
nevertheless promised to use only a specified amount of water. That
this obligation was accompanied by a further consideration which
in terms is now argued to have been invalid does not entitle the
party from whom both considerations moved to avoid the first
obligation.

At this point a further observation may be made' in 'connection
with Nebraska's statement, quoted above, to the effect that the con-

tracts must have been made with a view of complying with existing
law. It contends that by the act of 1895 and cited decisions of the
Nebraska Supreme Court no water -rights, including those antedating
1895, wete thereafter assignable. At the time the first Warren Act
contract was made this act had been in effect seventeen years and
two of the three Nebraska decisions cited had been handed down by
the Nebraska court. Presumably, then, the -parties to the contracts
did not intend to accomplish that which was forbidden. Indeed, it
is further stated by Nebraska at page 26 of its principal brief:

It is equally obvious that the parties to these Warren Act contracts did not
intend to go through the motions of making a contract that was a nullity.
Surely they intended these contracts to have some effect and to fulfill some
definite purpose. It becomes necessary to pursue the matter further to deter-
mine the proper construction' that should be placed upon sueh agreements in
order to determine the purpose for which such instruments were executed. * a 

As already stated, the meaning of the contracts is clear and I am
unable to find any merit whatever in Nebraska's contention that
the contractors retained their rights to take natural flow from the
river at any time they could make beneficial use of it and in addition
acquired rights to demand storage water when natural flow should
become depleted.

.Since the submission of briefs in this controversy the Attorney
General of Nebraska on several occasions has invited attention to
Ickes v. Fow, Ickes v. Parks, and Ickes v. Ottmunler, 85 F. (2d) 294
(1936), in which a decree denying a motion to dismiss the bills was
affirmed by the Supreme Court of the United States on February 1,
1937 (57 Sup. Ct. Rep. 412). In a letter dated February 18 he quoted
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the following language of the Supreme Court (pp. 416-417) as sus-i
taining the position of the State of Nebraska:

Appropriation was made not for the use of the government, but, under the
Reclamation Act, for the use of the landowners; and by the terms of the law
and of the contract already referred to, the water rights became the property
of the landowners, wholly distinct from the property right of the government
in the irrigation works. * * * The government was and remained simply a
carrier and distributor of the water, with the right to receive the sums stipulated
in the contracts as reimbursement for the cost of construction and annual charges
for operation and maintenance of the works. * * * And in those states, gen-
erally, including the state of Washington, it long has been established law that
the right to the use of the water can be acquired only by prior appropriation for
a beneficial use; and that such right when thus obtained is a property right,
which, when acquired for irrigation, becomes, by state law and here by express
provision of the Reclamation Act as well, part and parcel of the land upon which
it is applied.

I do not regard the conclusions which I have advanced in this dis-
cussion as precluded by this decision. In the first place, as stated by
Mr. Justice Sutherland at the outset of the opinion, "The sole question
presented in each of these three cases is whether the United States is
an indispensable party defendant." Secondly, the decision was on a
motion to dismiss, which assumed the allegations of the bill to be true,
including certain allegations of conspiracy. Lastly, it has not here
been denied that by the Nebraska act of 1895, at least water rights
dating thereafter became appurtenant to land and could not be sold
or assigned separately. As already stated repeatedly, I do not regard
the Warren Act contracts as involving prohibited sales or assign-
ments of the water to be delivered to the contractors.

III. CONCLUSION

In summary, my conclusions are:
1. The amounts of water for which provision is made in the War-

ren Act contracts constitute the total amounts to which the con-
tractors are entitled as a matter of right under the Nebraska law and
the Warren Act contracts with the United States.

2. The United States may permit the delivery of the amounts of
water stated in the contracts from natural flow, which the con-
tractors have obligated themselves not to take as such, and from
storage, drainage, and seepage..

3. The only authorization to vary deliveries from the schedules
provided in the contracts is in the provision for a written request
to the officer in charge of the storage works, which further provides,
however, that the variation shall not affect the total amount
delivered.

4. Any diversion made by a Warren Act contractor in excess of
the flow for which provision is made in its schedule for that par-

[Vol.;
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ticular point of time consequently is chargeable against the aggre-
gate of the schedule.

5. From the foregoing it follows without the necessity of further
discussion that the refusal of the Farmers Irrigation District to
deliver water to the Northport Division of the North Platte project
in the spring of 1936, at a time when the district was receiving its
full amount of water under the schedule set out in the Warren Act
contract of August 20, 1912, was a breach of its carriage contract of
August 10, 1915, with the United States.

This discussion has been long and in some respects repetitious.
This has been necessitated at least in part, however, by the lengthy
and elaborate arguments which have been presented to the Depart-
ment by the several interested parties. I am constrained to say fur-
ther that some of the arguments which have been advanced in be-
half of the Warren Act contractors border on being frivolous. I
have regarded the issue immediately presented as a narrow one--
that of the construction of the Warren Act contracts, and nothing
can be clearer than that either the districts undertook to limit their
annual use of water to the aggregates of the schedules, in considera-
tion of deliveries of water according to those schedules by the United
States, or the contracts are not capable of enforcement. The con-
tracts are unambiguous and if, as contended by Nebraska, the dis-
tricts were without authority to limit their consumption of water,
a proposition with which I do not agree in any event and which was
held untenable in the Bridgeport case, supra, it still is impossible
to say that they are entitled both to natural flow as such and to
storage water. The consequence then would be that they would be:
relegated solely to the exercise of their natural flow rights through-
out the irrigation season, including the dry months. It does not
follow that if the districts had no authority to limit their diversions,
a construction may be placed on the contracts which is not only dif-
ferent from but directly contradictory to the express language of
the contracts.

While it is not of great import, before concluding it should be
pointed out that these contracts were not negotiated at the instance
of the United States, as implied by the State of Nebraska in its briefs.
To the contrary, the records of the Department show that petitions
to purchase water from the Pathfinder Reservoir were on file prior
to the enactment of the Warren Act. By a letter dated February 1,
1911, Secretary Ballinger acknowledged receipt of such a petition
from the Winter's Creek Irrigation Company, stating that, "as the
law now stands, the Department is without authority to furnish
water to irrigation districts as requested" and that even if the pend-
ing legislation should be enacted "a further question arises whether
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surplus water is available for this purpose from the Pathfinder reser-
voir." And on March 14, 1911, Acting Secretary Pierce acknowl-
edged the receipt of a similar petitioni from Mr. C. N. Wright, Vice-
President and General Manager of the Tri-State Land Company, and
referred to a report by the Board of Army Engineers, which ex-
pressed doubt that surplus storage water would be available. De-
partmental records show that prior to and following the enactment
of the Warren Act the Secretary of the Interior was further im-
portuned from various sources and by various interests in Nebraska
to enter into the contracts.

It is conceded by everyone that the natural flow of the North
Platte was insufficient during the latter part of the irrigation season
to permit the effective reclamation of all of the arid lands in the
valley. Storage water was a necessity. It became available through
the medium of the Pathfinder Reservoir and there can be no question
that the irrigation districts intended the United States to take con-
trol of the river's flow and intended in exchange to accept a regu-
lated supply of water that was estimated to be sufficient to irrigate
the land successfully throughout the irrigation season. Whether as
a physical fact 180,000 acre-feet of water annually or approximately
3 acre-feet per acre is a sufficient supply of water for the Farmers
Irrigation District, for example, is not before me for decision; the
district's predecessor, the Tri-State Land Company, agreed to accept
that 'amount in full satisfaction of all its rights to the water of
the North Platte River, including both naturat flow and surplus
storage, and the law of Nebraska at the time the contract was made
set the same maximum.

The project records show that in 1936 the Farmers Irrigation Dis-
trict* diverted some 233,000 acre-feet of water from the river. This
was 53,000 feet more than the aggregate for which provision was
made in the contract. It consequently ill becomes it to attempt to
enforce a construction of the contract which is not only impossible
but which would result in depriving many other Nebraska water
users, who have not been inarticulate in this controversy, of their
rights in the waters of the North Platte.

It is essential, not merely for the Federal Government or the
State of Nebraska as such, but for the benefit of the water users
of Nebraska, in whose interests both governments ultimately are
acting, that there be a final recognition by the Warren Act con-
tractors of the obligations which they voluntarily incurred in ex-
change for rights which they sought, and that the division of the
waters of the North Platte, which are indispensable to the existence
of all those living in the valley, be accomplished in a spirit of
harmony and cooperation.:

[Sol;._
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- ON' PETITION FOR RECONSIDERATION

- -ecember '11, 1937

WEST, Acting Secretary:

During the summer of 1936 the State of Nebraska filed a complaint
with the Department against the construction placed by the Bureau
of Reclamation on contracts made pursuant to the Warren Act (act
of February 21, 1911f, 36 Stat. 925) between the United States and
certain irrigation districts on the North Platte River in Wyoming and
Nebraska.

-By the complaint the State of Nebraska contended that the Warren
Act contractors were entitled to exercise their natural flow rights at
; any- time beneficial use thereof could be made, notwithstanding a
contract provision by which they had agreed to accept deliveries of
water at a specified graduated rate of flow "in full satisfaction" of all
their rights to the waters of the North Platte, "both natural flow aned
surplus storage." By a departmental decision dated June 4, 1937,
Nebraska's complaint was held to be without merit and the action
of the 'Farmers Irrigation District, one of the Warren Act contractors,
in withholding deliveries of water to the Northport Division of the
North Platte project at a thiulc ;hlen Lile district was receiving-its full
amount of water under the *Warren Act schedule was held to be a
breach of a separate carriage contract, dated August 10, 1915, with
the United States.

On July 29 the Attorney General of Nebraska filed a formal pro-
test, supported by a brief, against the Department's decision and
requested that it be reconsidered. While in the due course of depart-
mental procedure this request would have been granted to the extent
that new arguments had been presented, the United States Attorney
for the District of Nebraska has since filed a bill of complaint in the
United States District Court for that district, joining as defenda-its
the Nebraska State Engineer, the Chief of the Nebraska Bureau of
Irrigation, Water Power and Drainage and the Farmers Irrigation
District, its manager and directors. An examination of the allega-
tions of the bill and the prayer for relief indicates that the suit em-
braces the same subject matter as that involved in the departmental
decision of June 4.

In these circumnstances, the Department can no longer with propriety
continue to consider the; merits of the controversy and Nebraska's
request that the decision of June 4 be reconsidered accordingly is
denied, without prejudice to the right of any of the interested parties
to request consideration, following the conclusion of the suit, of any
matters not therein determined.
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INTERPRETATION OF THE MINERAL LEASING ACT OF FEBRUARY
25, 1920 (41 STAT. 347), AS AMENDED

Opinion, June 4, 1937

OIL AND GAS LANDS--INCLUSION OF PERMIT AREA IN UNIT AzsA NOT PROVEN

PRODUCTIVE.

The inclusion of an entire permit area in an approved unit plan, under the
amendatory act of March 4,1931, does not authorize the issuance of a lease
or leases therefor if no part of the unit area subject to the plan has been
proven productive of oil or gas.

OLD AND GAS LANIDS-PERMIT AREA NOT WITHIN PRODUCTIVE PART OF UNIT AREA.

The inclusion of an entire permit area in an approved unit plan does not
authorize the issuance of a lease or leases therefor if, although production
has been obtained within the unit area, no part of such permit area has
been proved, by discovery and reasonable geologic inference therefrom, to
be within the probable productive area.

OIL AND GAS LANDs-LEASE FOR PERMIT AREA IN UNIT PLAN AREA, PART or WHICH
IS PnODUCIN.

'The inclusion of an entire permit area in an approVed plan for a unit area,

part of which is producing, and determination that part of the permit area
- is within the probable productive limits of the unit area, authorizes the

issuance of a lease or leases for all of such permit.

OIL AND GAS LANDS-SECTION 14 OF MINERAL LEASING Acr-ROYALTIES.

The phrase "issue a lease for the area of the permit so included in said plan
without further proof of discovery" does not authorize the issuance of a

lease at 5 percent and another lease at not less than 121/2 percent royalty
as provided in section 14 of the Mineral Leasing Act.

SUBSEQUENT DIscovERY ON LEASEHLoD WITHIN UNIT PLAN AREA.

If a lease or leases issue under section 27 for the area of a permit included
in an approved unit plan, the subsequent discovery on such leasehold

within the unit area of a valuable deposit will not constitute, under section

14, a proper basis for issuance of a lease or leases for the area of the
permit not included in the plan.

RENTAL RELIEF-ACT OF FESBRUARY 9, 1933-LEssEEs.

If a lease or leases issue under sections 14 and 27, the lessees are entitled to
rental relief under the provisions of the act of February 9, 1933, where none

of the lands included within the "unit" area are within the >"primary" or
"participating" area and to which no production is allocated under the unit
agreement.

SAME-LEASE PARTLY WITHIN AND PARTLY WITHOUT PARTICIPATING AREA.

If a unitized lease is situated partly inside and partly outside a "participating
area," the lessee is not entitled to rental relief under the provisions of

section 39 (act of February 9, 1933) for the portion of his lease to which
no production is allocated under the unit agreement.

If only a portion of a lease is unitized, the lessee is not entitled to rental relief

under the provisions of section 39' for the remaining ununitized portion of the

lease during a period of approved suspension of operations and production

applicable to all or part of the unitized portion. The unitized and ununitized

portions cannot be considered, in effect, as separate leases in determining the

application of section 39.

EVOLT
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AnTHORITY To REQUIRE AGREEMENTS FOE UNIT OPERATION.

Under the Mineral Leasing Act, as amended by the act of March 4, 1931, the
Secretary of the Interior has the implied power to condition the granting
or extension of oil and gas prospecting permits on the filing of stipulations
agreeing to unit operation.

LEssliEs' CONSENT TO UNIT OPERATION AND ROYALTY RATES.

Oiland gas lessees cannot be forced to unitize their holdings, nor to consent to
an increase of the low royalty rates which already have been crystallized in
the leases issued to them under section 14. Negotiations for unitization
become-abortive if the lessees cannot come to a mutually satisfactory under-
standing with the Secretary as to what the royalty rate under the proposed
unit plan or agreement shall be.

PERIMITTEES' CONSENT TO UNIT OPERATION AND ROYALTY RAES.

Section 27 of the Mineral Leasing Act, as amended, authorizes the Secretary to
establish the royalty only with the consent of the permittees about to enter
into the unit plan, and if a permittee withholds his consent, the acreage
covered by his permit cannot be unitized.

'SEcRETARY'S DIscimnrior UNDER SEcTIoN 27-LEAsES ISSUED WITHOUT' DiscovaRY
CovErmuG PERMIT AREAS WITHIN UNIT PLAN AREAS.

While the Secretary has discretion to fix a royalty rate in a lease issued under
section 27, as amended, to a permittee who has filed a unitization stipulation,
comparable to the rates for primary and secondary leases fixed in section 14,
he is not obligated to do so.. Section.14 does not apply to leases issued
without discovery covering permit areas within a producing field which have
been unitized either through an agreement voluntarily entered into or
through a unit plan prescribed by the Secretary pursuant to authority vested
in him by a unitization stipulation filed by the permittee in order to obtain
a permit or an extension of a permit period.

PERMITS PARTLY WITHIN AND PARTLY WITrOUT UNIT PLAN AnEAS.

If one portion of the area covered by a permit has been included in a unit plan
for the development and operation of a producing field of which it is a part
and another portion has not, the permit area is, in effect, split up into two
independent entities. The non-unitized portion should be treated as if it
alone comprised the entire area of a permit issued under section 13 and
entitled, on proof of discovery, to primary and secondary leases under section
14. The unitized portion becomes entitled' to a lease under section 27 at
a royalty to be fixed by agreement between the Secretary and the permittee,
or by the Secretary, pursuant to authority vested in him, by stipulation. The
Secretary, in the lease issued under section 27, may fix a single flat rate or
several rates applicable to different parts of the leased area as he sees fit.
He may also divide the lease into two component parts analogous to primary
and secondary leases under section 14; but he is not required to do so.

MARGOLD, Solicitor:
'At the request of the Director 'f the`Geological Survey, you [the'

Secretary of the Interior] have asked my opinion concerning the
answers' to nine specific questions relating to. the proper interpretation
of section 27 of the Mineral Leasing Act of February 25, 1920 (41
Stat. 347), as amended,' and concerning the possibility of establishing
a basis in principle for the disposition of other related questions which
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may arise. Actually two of those related questions have arisen since
your request was made, and I shall address myself in this opinion to

those questions in addition to the original nine.
The questions presented require the consideration of several sections

of the act other than section- 2'. Indeed, they are in certain instances
hardly susceptible of intelligent answer without a clear comprehension
of the fundamental purposes underlying the basic act of February 25,

1920, and of the changes in those purposes sought to be expressed by
amendatory enactments. Consequently, instead of making immediate

answer to the specific questions, I shall first seek to develop the desired
basis in principle for answering all questions that may arise with
reference to the administration of the statutory provisions under con-
sideration. The answers to the specific questions then will follow
almost as a matter of course.

The act of February 25, 1920, was enacted at a time when there was
no real knowledge either of the vast deposits of petroleum soon there-
after to be discovered in this country or of -the possibilities for con-
serving our natural petroleum resources through scientific develop-
ment and operation of oil fields. There appeared to be serious danger
of a speedy exhaustion of the domestic supply, and the most effective
way then known to seek relief from the threatened shortage was to

stimulate the search for new fields. This the Congress sought to do,
so far as public lands were concerned, through certain provisions in
the act of February 25, 1920.

The act made a sharp distinction between operations on public lands
embracing the known geologic structure of a producing oil or gas field
and prospecting on public lands not embracing such a structure. As
to the latter, sections 13 and 14 provided, so far as relevant, as follows:

SEac. 13. That the Secretary of the Interior is hereby authorized, under such
necessary and proper rules and regulations as he may prescribe, to grant to any
applicant qualified under this Act a prospecting permit, which shall give the
exclusive right, for a period not exceeding two years, to prospect for oil or gas
upon not to exceed two thousand five hundred and sixty acres of land wherein
such deposits belong to the United States and are not within any known geological
structure of a producing oil or gas field upon condition that the permittee shall
begin drilling operations within six months from the date of the permit, and
shall, within one year from and after the date of permit, drill one or more wells
for oil or gas to a depth of not less than five hundred feet each, unless valuable
deposits of oil or gas shall be sooner discovered, and shall, within two years from
date of the permit, drill for oil or gas to an aggregate depth of not less than two
thousand feet unless valuable deposits of oil or gas shall be sooner discovered.
The Secretary of the Interior may, if he shall find that the permittee has been
unable with the exercise of diligence to test the land in the time granted by the
permit, extend any such permit for such time, not exceeding two years, and upon
such conditions as he shall prescribe.

SE6. 14. That upon establishing to the satisfaction of the Secretary of the
Interior that valuable deposits of oil or gas have been discovered within the limits



s6; :DECISIONS OF THE DEPARTAIEINT OF THE INTERIOR 177-

of the land embraced in any permit, the permittee shall be entitled to a lease for
one-fourth of the land embraced in the prospecting permit: Provided, That the
permittee shall be granted a lease for as much as one hundred and sixty acres-

-of said lands, if there be that number of acres within the permit.
* * * Such leases shall be for a term of twenty years upon a royalty of 5.

-per centum in amount or value of the production and the annual payment in

advance of a rental of $1 per acre, the rental paid for any one year to be credited
against the royalties as they accrue for that year, with the right of renewal as
prescribed in section 17 hereof. The permittee shall also be entitled to a prefer-

ence right to a lease for the remainder of the land in his prospecting permit at a
royalty of not less than 12Y/2 per centum in amount or value of the production,

-and under such other conditions as are fixed for oil or gas leases in this act, the

royalty to be determined by competitive bidding or fixed by such other method
as the Secretary may by regulations prescribe: Provided, That the Secretary
shall have the right to reject any or all bids..

The provision in section 14 entitling a permittee, on discovery of

oil or gas, to a primary lease at a royalty rate of .5 percent marked an

unprecedented departure from the royalty rates customarily current

in the industry. A 121/2 percent rate was the minimum commonly

accepted before February 25, 1920, and actually has remained the pre-

vailing minimum rate- ever since. Rates of-162/3 percent have not been

unusual, and, under comietitive conditions, royalties as high as 65

percent have been exacted. The establishment of the low 5 percent

rate for primary leases issued under section 14 of the Leasing Act not

only was a radical departure from the normal but also was a depar-

ture made purely by way of experiment for the purpose of encourag-

ing prospectors to probe the oil possibilities of public lands not within
the geologic structure of any producing oil or gas field.

With respect to leases of public lands which were within a known

producing field, on the other hand, the act of February 25, 1920,

provided a royalty rate more in conformity with current practice.
Thus section 17 provided-

That all unappropriated deposits of oil or gas situated within the known

geologic structure of a producing oil or gas field and the unentered lands con-

taining the same, not subject to preferential lease, may be leased by the Sec-

retary of the Interior to the highest responsible bidder by competitive bid-
ding under general regulations to qualified applicants in areas not exceeding
six hundred and forty acres and in tracts which shall not exceed in length
two and one-half times their width, such leases to be conditioned upon the
payment by the lessee of such bonus as may be accepted and of such royalty
as may be fixed in the lease, which shall not be less than 12Y2 per centum in

amount or value of the production, and the payment in advance of a rental
of not less than $1 per acre per annum thereafter during the continuance of

the lease, the rental paid for any one year to be credited against the royalties
as they accrue for that year.

To prevent the effectuation of any monopolistic control over the

oil resources discovered through prospecting under the act, section

27 provided that-
125897-39-voL. 56-14



I

178 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [Vol.

J' * * 7 no person, association, or corporation shall take or hold, at one time,
more than three oil or gas leases granted hereunder in any one State, and not
more than one lease within the geologic structure of the same producing oil
or gas field; no corporation shall hold any interest as a stockholder of an-
other corporation in more than such number of leases; and no person or cor-
poration shall take or hold any interest or interests as a member of an asso-
ciation or associations or as a stockholder of a corporation or corporations
holding a lease under the provisions hereof, which, together with the area em-
braced in any direct holding of a lease under this act, or which, together with
any other interest or interests as a member of an association or associations
or as a stockholder of a corporation or corporations holding a lease under the
provisions hereof, for any kind of mineral leased hereunder, exceeds in the ag-
gregate an amount equivalent to the maximum number of acres of the respec-
tive kinds of minerals allowed to any one lessee under this act. * * * And
provided further, That if any of the lands or deposits leased under the pro-
visions of this act shall be subleased, trusteed, possessed, or controlled by any
device permanently, temporarily, directly, indirectly, tacitly, or in any manner
whatsoever, so that they form part of, or are in anywise controlled by any
combination in the form of an unlawful trust, with consent of lessee, or form
the subject of any contract or conspiracy in restraint of trade in the mining
.or selling of coal, phosphate, oil, oil shale, gas, or sodium entered into by
-the lessee, or any agreement or understanding, written, verbal, or otherwise
-to which such lessee shall be a party, of which his or its output is to be or
-become the subject, to control the price or prices thereof or of any holding
,of such lands by any individual, partnership, association, corporation, or con-
-trol in-excess of the amounts of lands provided in this act, the lease thereof
:-shall be forfeited by appropriate court proceedings.

While many of the provisions in the act bestowed specific authority
-on the Secretary of the Interior to impose conditions or to estab-
lish rules and regulations appropriate to the particular subject mat-
-ter dealt with, the act contained, in addition, a catch-all provision
-in section 32 conferring such authority in general terms. The
-provision reads as follows:

That the Secretary of the Interior is authorized to prescribe necessary and
-proper rules and regulations and to do any and all things necessary to carry
out and accomplish the purposes of this act, also to fix and determine the
boundary lines of any structure, or oil or gas field, for the purposes of this
act:

During the decade following the enactment of the act of February
25, 1920, the discovery of one large oil field after another turned ap-
parent scarcity into actual overabundance. These physical discov-
-eries were matched by scientific discoveries which worked radical
-xchanges in engineering concepts concerning conservation in the de-
-velopment of oil fields and in the production of oil. Among the
-scientific discoveries probably the most important were those reveal--
ing the enormous advantages derivable from unit development and
-operation of oil fields, not merely through the elimination of un-
-Iecessary production costs but also, and even more vital; through
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the conservation of the oil itself and the assurance of the largest
ultimate recovery.

To the changed situation nmany features of the act of February 25,
-1920, were not attuned. Designed to stimulate prospecting and
production in a time of scarcity, section 14 could not fulfill its in-
tended purpose without increasing the chaos into which the oil in-
dustry had been plunged by reason of an already overabundant
supply. Framed to prevent the monopolization of oil fields in the
-public domain, section 27 became, in effect, an express prohibition
-against the utilization on the public lands of the newly discovered
.engineering principles concerning conservation through unit develop-
ment and operation of oil fields.

In those circumstances, Secretary of the Interior Wilbur announced
on March 13, 1929, that until further notice no more oil and gas
prospecting permits would be issued under the act of February 25,

-1920. His action was met by an immediate attempt, through man-
-damus proceedings, to compel him to continue the issuance of per-
mits to qualified applicants. The litigation ultimately. was carried
to the Supreme Court of the United States, which unanimously held
that no writ of mandamus should issue (United States v. Wilbur, 283
U. S. 414). The grounds of that decision are set forth in the follow-
ing excerpt from the opinion of the court, 283 U. S. 414, at 419420:

The answers aver "that under the Act (1920), the granting of a prospecting
permit for oil and gas is discretionary with the Secretary of the Interior, and
any application may be granted or denied, either in part or in its entirety as
the facts may be deemed to warrant." Having examined the Act we cannot
4say that by any clear and indisputable language it refutes his position. Cer-
tainly, there is ground for a plausible, if not conclusive, argument that so far
as it relates to the leasing of oil lands it goes no further than to empower the
Secretary to execute leases which, exercising a reasonable discretion, he may
think would promote the public welfare.

It is unnecessary now to declare the precise meaning of the relevant pro-
visions of the Act. It was passed when according to a widely accepted view
decline of petroleum production in the United States was imminent. In fact,
there has been an enormous increase and a consequent troublesome surplus.
Looking only at its words one may interpret Sec. 13 as the Secretary says he
did. And this conclusion is aided by consideration of his general powers over

-the public lands as guardian of the people. Sec. 441, IL. S.; United States v.
GtHrmaaid, 220 U. S. 506; Williams v. United States, 138 U. S. 514; Knight v.
U. S. Land Assn., 142 U. S. 16V; also the right of the President to withdraw
public lands from private appropriation. United States v. Midwest Oil Co., 236
U. S. 459; Withdrawal Act, 1910 (36 Stat. 847).

Under the established rule the writ of mandamus cannot be made to serve
the purpose of an ordinary suit. It will issue only where the duty to be per-
formed is ministerial and the obligation to act peremptory, and plainly defined.
The law must not only authorize the demanded action, but require it; the duty
must be clear and indisputable.
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During the pendency of this -litigation, Congress itself had taken
action to meet the new situation by making, through the act of July
3, 1930 (46 Stat. 1007), several vital amendments in the act of Feb-
ruary 25, 1920. Although those amendments expressly were made
operative only until January 31, 1931, they were reenacted with
slight modifications as permanent legislation by the act of March 4,
1931 (46 Stat. 1523). By these amendments the following provisions
were inserted into section 17 of the act of February 25, 1920 (46 Stat.
1523 1524):
* * * Provided, That any lease heretofore or hereafter issued under this act
that has become the subject of a cooperative or unit plan of development or
operation of a single oil or gas pool, or area, or other plan for the conservation
of the oil and gas of a single pool or area, which plan has the approval of the
Secretary of the department or departments having jurisdiction over the Gov-
ernment lands included in said plan as necessary or convenient in the public
interest, shall continue in force beyond said period of twenty years until the
termination of: such plan: And provided further, That said Secretary or Secre-
taries shall report all leases so continued to Congress at the beginning of its
-next regular session after the date of such continuance.

Any cooperative or unit plan of development or operation which includes land
owned by the United States shall contain a provision whereby authority, limited
as therein provided, is vested in the Secretary of the department or departments
having jurisdiction over such land to alter or modify from time to' time in his
discretion the quantity and rate of production -under said plan. The Secretary
of the Interior is authorized, whenever he shall deem such action necessary or
in the public interest, with the consent of lessee, by order to suspend or modify
the drilling or producing requirements of any oil and gas lease heretofore or
hereafter issued, and no lease shall be deemed to expire by reason of the sus-
pension of production pursuant to any such order.

Section 27 likewise was amended through the insertion of the follow-
ing provisions (46 Stat. 1523, 1525):
* * * And provided further, That for the purpose of more properly conserv-

ing the natural resources of any single oil or gas pool or field, permittees and
lessees thereof and their representatives may unite with each other or jointly
or separately with others in collectively adopting and operating under a co-
operative or unit plan of development or operation of said pool or field, whenever
determined and certified by the Secretary of the Interior to be necessary or-
advisable in the public interest, and the Secretary of the Interior is thereunto
authorized in his discretion, with the consent of the holders of leases or permits
involved, to establish, alter, change, or revoke drilling, producing, and royalty
requirements of such leases or permits, and to make such regulations with refer-
ence to such leases and permits with like consent on the part of the lessee or
lessees and permittees in connection with the institution and operation of any
such cooperative or unit plan as he may deem necessary or proper to secure the
proper protection of such public interest: And provided further, That when any
permit has been determined to be wholly or in part within the limits of a pro-
ducing oil or gas field which permit has been included, with the approval of the
Secretary of the Interior, in a unit operating agreement or other plan under this
act the Secretary of the Interior may issue a lease for the area of the permit so
included in said plan without further proof of discovery: Provided further, That

EV91.
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the Secretary of the Interior is hereby authorized, on such conditions as he may
prescribe, to approve operating, drilling, or development contracts made .by one
or more permittees or lessees in oil or gas leases or permits, with one or more
persons, associations, or corporations, whenever in his discretion and regardless
of acreage limitations, provided for in this Act, the conservation of natural
products or the public convenience or necessity may require it or the interests of
the United States may be best subserved thereby:

The most obvious purpose and effect of the amendments was to A
remove the barrier in the 1920 act against unitization of oil fields in.
the public lands. This it did by authorizing permittees and lessees '

in the same field or pool to join in a unit plan whenever the Secretary
of the Interior determined and certified that it was in the public
interest to do so. At the times the amendments were enacted and re-
enacted, Secretary Wilbur's order against the issuance of any new
permits was in force. Shortly after their reenactment, the United
States Supreme Court sustained the Secretary's authority to make-that
order, and it actually continued in effect until April 4,1932. On that
date, Secretary Wilbur promulgated a new rule or regulation allowing
permits to be issued again, but only to applicants willing to accompany
their applications with a stipulation containing, among others, the
following provisions:

(a) Cooperative prospecting development and unit plans: The applicant agrees
to submit to the Secretary of the Interior for his approval within two years from
the date of the permit an acceptable plan for the prospecting and development as
a unit of the pool, field or -area affecting the permit land, with evidence either
that such plan has been agreed to by the parties in interest and will insure
effective unit operation if oil or gas is discovered, or that in the event of failure
to so agree the parties will conform to such plan as the Secretary may prescribe,
which shall adequately protect the correlative rights of all permittees and other
parties in interest, including-the United States.

After May 15, 1933, a similar stipulation was required in all instances
in which extensions of time were granted for existing permits.

Although the Secretary of the'Interior was not expressly authorized
by the 1920 act, as amended, to condition the granting of permits on
the filing of such a stipulation, he clearly had implied power to do so
both under the- general provisions of section 32, authorizing him to
presdribe rules and regulations to carry out the purposes of the act,
and under the specific provisions of section 13, authorizing him to
grant permits "under such necessary and proper rules and regulations
as he may prescribe." Indeed, his authority in this regard is authori-
tatively established as a. necessary corollary to the decision of the
Supreme Court in United States v. Wilbur, supra. There, having ref-
erence to the 1920 act before its amendment, the court held that the
Secretary of the Interior; if he deemed it in the public interest, could
refuse to issue permits altogether. This' enabled him, even at a time
when the entry into unit plans actually was prohibited by the act, to
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refuse to issue permits which, in the absence of such plans, would
result in unscientific and wasteful development of the government's;
oil resources.

Of course, as long as the prohibition against cooperative holding or
development of areas in excess of 2,560 acres remained in the statute,.

the Secretary could not do- more than refuse to issue permits alto-
gether. He was powerless to limit the granting of them to applicants.
who filed stipulations agreeing to unit operation. To do this would
have been affirmatively to require applicants to violate an explicit pro-
hibition in the statute; and obviously, no express or implied rule-
making power of an executive officer can go so far. But as soon as!

the Congress amended the 1920 act, the Secretary of the Interior, by
granting permits only to those who were willing to file stipulations-
agreeing to unit operation, no longer was requiring applicants to agree,-
as a condition for a favorable exercise of his discretion, to do some-
thing that was prohibited by the statute. On the contrary, unit plans
were now expressly permitted by the statute whenever the Secretary
of the Interior deemed them in the public interest. There therefore

was no reason why the Secretary, exercising the discretion which the
Supreme Court had held to be his, should not decide that the granting
of permits was in the public interest only when it was certain that-

oil, if discovered by the permittee, would be conserved, developed, and
produced in accordance with a unit plan prescribing the best methods-
and requirements known to engineering science. The new rule or regun-
lation promulgated by Secretary Wilbur on April 4, 1932, was designed.
to -ectuate such a decision. It was neither unreasonable nor inappro-
priate nor inconsistent with the 1920 act as' amended. Its validity
consequently is not open to successful attack (see United States v.

Morehead, 243 U. S. 607, 613, 614; Riverside Oil Co. v. Hitchwock, 190

U. S. 316; Utah Power and Light Co. v. United States, 230 Fed. 328,
333) and it has never .been questioned. Since April 4, 1932, approxi-
mately 5,400 permits have been issued and in each case a satisfactory-
stipulation agreeing to unit operation has been filed.

With reference to the extension of permits already outstanding,.
a somewhat different policy was followed for a time. Until May
15, 1933, a two-year extension was granted in each case where the
equities warranted favorable action; and instead of conditioning:
the extension on the filing of a stipulation agreeing to unit opera-
tion, the permittee merely was notified that the next application for
an extension would be conditioned on the filing of such a stipulation..
On May 15, 1933, the policy as to extensions was changed to bring
it into complete uniformity with the policy as to permits; and since
that time every extension has been conditioned on the filing of a
stipulation embodying the provisions of paragraph (a) of the or-
der of April 4, 1932, hereinabove quoted.

[VeLe
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The authority of the Secretary of the Interior to grant or deny
applications for extension of permits about to expire is no less dis-
cretionary than his authority to grant or deny applications for the
issuance of permits in the first place. Although United States v.
Wilbur, supra, involved only the latter, the basis of the United
States Supreme Court's decision is equally applicable to the former.
The power to grant the first two-year extension was bestowed by
section 13 of the original 1920 act in the following terms:

* a* * The Secretary of the Interior may, if he shall find that the per-
mittee has been unable with the exercise of diligence to test the land in the
time granted by the permit, extend any such permit for such time, not exceed-
ing two years, and upon such conditions as he shall prescribe.

Authority to grant a three- instead of a two-year extension is con-
ferred in similar terms by the act of January 11, 1922 (42 Stat. 356).
Then came the ats of April 5, 1926 (44 Stat. 236), and of March
9, 1928 (45 Stat. 252), authorizing further extensions of two years
each in terms which were clearly permissive and not mandatory,.
but which did not expressly mention the power to make rules and
regulations or to impose conditions. Subsequently two more acts
were passed (46 Stat. 58; 47 Stat. 445), authorizing additional ex-
tensions of three years each in terms which not only were permissive
rather than mandatory but also again expressly referred to the Sec-
retary's power to impose conditions. Since none of the acts makes
it mandatory for-the Secretary of the Interior to grant any exten-
sion whatsoever, he has discretion to refuse extensions inimical to
the public interest and hence implied authority to specify reasonable
conditions in protection of the public interest which must exist or
be met as a basis for a favorable exercise of his discretion. (See
United States v. Wilbur, supra; United States v. Morehead, supra;
Cosmos Exploration Co. v. Gray Eagle, Oil Co., 190 U. S. 301, 309.)

Consequently, although the acts authorizing the first (alternative),
fourth, and fifth periods of extension grant this power in express
terms, they can be regarded merely as confirming, in this respect, an
authority that would have existed by implication from the permis-
sive or discretionary nature of the duty imposed on the Secretary.
Since no express confirmation was necessary, its omission from the
acts authorizing the second and third periods of extension does not
necessarily preclude the existence of the implied authority to pre-
scribe reasonable conditions. On the contrary, existence of implied
authority is precluded only if the omission is ascribable to a de-
liberate intention on the part of the Congress to deprive the Secre-
tary of. any: authority to refuse .extensions under conditions which
he reasonably deems contrary to the public interest. That such an
intention cannot properly be ascribed to the Congress is, I believes
clear.
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The omission occurs without specially indicated reason in two acts

-sandwiched in between four others which deal with the same subject

matter and in which the Congress actually has expressed precisely the

-opposite intention. If the Congress had intended to reverse its policy,

after twice expressly confirming the Secretary's authority to prescribe

,conditions in the acts authorizing extensions for the first three years,

it no doubt would have indicated that intention expressly rather than

left it to doubtful inference. There was* no reason to empower the

Secretary to impose conditions as a basis for extensions during the

-first three years, then to preclude his doing so with respect to exten-

sions for the next four years, and then to permit it again with respect

to the last six years. If the omission of the express reference to the

power to impose conditions were attributable to a drastic reversal of

Congressional policy, it is reasonable to suppose that the Congress

would have made the new policy uniformly applicable to -all extensions

by appropriate amendments to the prior statutes.: Likewise, if. the

Congress thereafter had decided to change back again to the old policy,

it surely would have amended the two intervening acts to make them

-conform to the Congress' current notion of what the proper policy.

should be. The failure to do this at the time of either supposed change

-of policy is a strong indication that no change actually occurred and

that the omission of any-express reference in two of the acts to the,

authority to impose conditions was a mere fortuitous failure to con-

firm expressly an authority which was implicit in the permissive

rather than mandatory character of the very statutes in question.

Indeed, the fact that the Congress did not require the Secretary to

grant extensions but merely gave him discretionary authority to do

so, itself negatives any inference that the Congress at the same time

deliberately intended to strip the Secretary of the very essence of that

discretion by precluding him from conditioning its exercise on the

ability and willingness of applicants for extension to meet the re-

quirements which he deems it necessary to prescribe in the public

interest. In this connection, it is significant that the legislative his-

tory of the various extension statutes discloses no intent on the part

of the Congress to alter the Secretary's authority to impose reason-

able conditions not inconsistent with statutory provisions, and that it

clearly discloses Congressional intent to make the Secretary's au-

thority to grant extensions purely discretionary. The discretionary

character of that authority is manifest from an examination of Senate

Report No. 186, 69th Congress, 1st Session, in which the Committee

on Public Lands and Surveys, reporting on the bill which ultimately

became theact of April 5, 1926, recommended the amendment of the

original language that perinits "shall be extended by the Secretary"

by substituting "may" for "shall." That amendment was adopted.
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In addition,, the administrative construction uniformly followed in
this Department and uniformly acquiesced in by all permittees apply-
ing -for extension, has recognized no difference among the various
extension acts so far as concerns the Secretary's power to prescribe
reasonable rules, regulations, and conditions as a basis for granting
extensions. The conditions, rules, and regulations that have been
promulgated have applied to all extensions alike without reference.
to the particular periods in which they fell or to the particular exten-
sion statutes by which they were authorized.

Once the Secretary's power to impose reasonable and appropriate
conditions is established, there is no difficulty in sustaining the valid-
ity of the Secretary's uniform course of action, since May 15, 1933, in
granting extensions only to those applicants who filed the unitization
stipulation specified in paragraph (a) of the order of April 4, 1932,
supra. Such a condition is in the interests of conservation and of
scientific development of the Government's oil resources. Since the
enactment of the 1930 and 1931 amendments, compliance with the
condition has not required applicants for extensions to do or agree
to do anything that has been prohibited by law. On the contrary,
the condition has furthered the general policy of conservation which
the act of February 25, 1920, itself sought to promote; and it actually
embodies the very means of conservation that was developed after
February 1920, and that has specifically been made available for use
in connection with oil production on the public lands by the 1930
and 1931 amendments to the 1920 act. Furthermore, as-has been the
case with respect to rnew permits, the Secretary's authority has been
accepted without question. Since May 15, 1933, approximately 2,750
extensions have been granted, each conditioned on the filing of the
unitizatioh stipulation; and in each case the requisite-stipulation has
been filed.

In connection with the formation and operation of unit plans pur-
suant to unitization stipulations, various problems have arisen as to
the nature of the leases which must or may be issued in lieu of pros-
pecting permits affected by the plans. Those problems provide the
occasion for this opinion.

The necessity for answering these questions is not obviated by the
amendatory act of August 21, 1935 (49 Stat. 674). That act provides
that no more oil and gas prospecting permits shall be issued except
on applications filed 90 days or more before the effective date of the
act. It also limits the applicability of the dual lease system of sec-
tion 14 of the act of February 25, 1920, including the anomalous
lease at a 5-percent royalty, to instances in which a prospecting per-
mit had been issued or applied for 90 days or more prior to the effec-
tive date of the amendatory act. All other applicants for oil and
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gas rights on the public domain are to receive leases in the first
instance at a royalty rate of not less than 12½1. percent. But the
questions concerning the issuance of leases in lieu of prospecting per-
mits affected by unit plans still remain pertinent as to existing per-
mits and as to those for which application was made prior to May
.23, 1935. The amendatory act of August 21, 1935, necessitates no
change either in those questions or in the answers that must be made
to them. All of the appropriate statutory provisions, hereinbefore
quoted, remain unaffected in substance by the 1935 amendment.

The amendments to section 27 of the 1920 act, which were made by
the 1930 and 1931 enactments not only have made possible a new
situation in which permittees in the same field or geologic structure
can combine together to develop the field or structure as a common
enterprise, but they also have indicated when and how leases are to
be issued in lieu of prospecting permits in this new situation. The
second of the three new provisos inserted into section 27 by the 1930
:and 1931 amendments is as follows:
* * * And provided further, That when any permit has been determined to be

wholly or in part within the limits of a producing oil or gas field which permit
has been included, with the approval of the Secretary of the Interior, in a unit
operating agreement or other plan under this act the Secretary of the Interior
may issue a lease for the area of the permit so included in said plan without
further proof of discovery.

The foregoing provision is the only one in the entire act as amended
in 1930 and 1931 which purports to establish a basis for the issuance
of leases in lieu of prospecting permits without proof of discovery. Its
meaning is clear and its application simple so far as the questions of
when such leases may be issued and what areas they may cover are
concerned. The provision applies to "any permit" which "has been
determined to be wholly or in part within the limits of a producing oil
or gas field" and which "has been included, with the approval of the
Secretary of the Interior, in a uiit operating agreement or other plan
under this act." The area covered by each permit is defined explicitly
in the permit itself. Authority to determine the limits of every pro-
ducing field in the public domain is vested expressly in the Secretary
by the provision in section 32 of the act that-

the Secretary of the Interior is authorized * * $ to fix and determine the
boundary lines of any structure, or oil or gas field, for othe purposes of this
act.

Thus, a simple comparison of the area covered by the permit with
the area of the producing field, as definedc by the Secretary, is all that
is necessary in order to determine whether the former falls wholly or
partly within the latter and hence whether the first requirement for
the issuance of a lease has been satisfied.

[Vol.
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As to the second requirement, a possible ambiguity might suggest
itself at first blush because the provision under consideration does
not expressly state whether the permit must be included in a unit
agreement with respect to its entire acreage or whether it is neces-
sary only that the unit agreement include all or so much of the per-
mit area as falls within the limits of the producing field sought to be
unitized. But this ambiguity disappears completely when it is re-
membered that the only kind of unit agreement authorized under the
act, as amended, is one which relates to a single pool or field. Where
a permit covers an area which falls partly inside and partly outside of
a producing field, only the part inside the pool can be included in an
agreement to unitize- the development and operation of that field.
Since the first clause of the provision in section 27 here under con-
sideration expressly authorizes the issuance of a lease as to permits
only partly within the producing field, the second clause must be
interpreted to authorize the issuance of the lease. if the permit has
been included in the: agreement for the. unit operation of that field
to the full extent permitted under the law, i. e. to the extent that the
permit falls within the field in question. To interpret the- second
clause as authorizing a lease only where the entire permit area is
included in the unit plan is to limit such leases to permits which fall
wholly within the limits of some producing field, for these are the
only permits which can be included in the unit plan as to their entire
area without violating the law. Thus to limit the issuance of leases
by implication based on the second clause, however, is to fly directly
in the face of the first clause which clearly and expressly indicates
that leases may be issued with respect to permits which fall partly
within a producing field as well as with respect to permits which fall
wholly within the field.

Obviously express language in one clause of a statutory provision
cannot be rendered meaningless and nugatory by an implication
merely inferable from another clause in the same provision. Especi-
ally is this so where the implication is not really necessary and can
serve no purpose other than a harmful one. .So far as the language
of the second clause is concerned, it refers to the permit rather than
to the area covered by the permit. It is neither unreasonable nor
unusual to speak of a permit as having been "included" in a unit
agreement even though only a part of the area covered by the per-
mit actually falls within the producing field to which the plan for
unit development and operation applies. So far as concerns the
purpose of the provision, i. e., the encouragement of agreements to
conserve oil and gas through the development and operation of each
separate field as a unit, there would be neither rhyme nor reason in an
interpretation requiring land outside of the field to be included in the
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unit agreement. And an interpretation requiring the exclusion of
land inside of the field because it happened to be covered by a per-
mit which also covers land outside of the field actually would tend
to disrupt the orderly development and operation of the rest of the
field sought to be achieved by the unit agreement. Permittees thus.
excluded would be forced to drill wells on the part of their land.
falling within the field; and they would do so in the manner best
suited to their own immediate interests rather than to the scientific
and orderly development of the field, according to the plan from
which they have been excluded. To prevent drainage, offset wells
would have to be drilled on the lands that were included in the
unit plan, likewise without reference to the scientific development
of the field as a unit. More likely than not there will be many such.
permittees on the fringe of each pool or field, multiplying many.
times the disruption of unit development and operation of the field.
as a whole.

Even if the language of the statute were ambiguous, it could not
properly be interpreted to achieve such ~a result. But, as I have
indicated, the language is not even ambiguous. When both clauses
in the provision under consideration are read together, the only
reasonable meaning is to authorize the issuance of a lease under sec-
tion 27 whenever so much of the area of a permit as falls within
a producing field has been subjected by agreement to a plan for the
scientific and orderly development of the field as a single unit. And
this in fact has been the interpretation adopted at. the very outset
by this Department and consistently adhered to ever since. (See
Circular No. 1252, 53 I. D. 386.)

The provision specifying the acreage which properly can be in-
cluded in a lease under section 27, as amended, is even clearer than
those stating when and to whom such leases may be issued. The
language that "the Secretary of the Interior may issue a lease for
the area of the permit so included in said plan" needs no comment.

When we come to the question of the royalties to be fixed in the
lease, however, a real problem is encountered; for while the amend-
ments to section 27 have supplied a specific provision for the issu-
ance of leases in every case and covering every acre that can enter
into the new situation imade possible by their enactment, they have
not also specified precisely how much royalty must or may be re-
served to the United States in each lease. But the amendments do
provide a method for arriving at the amount of the royalty in
every case. Immediately preceding the provision just considered and
immediately following the provision permitting the entry into unit
plans and agreements, the amendments contain the following pro-
vision:

ivoa



Z61 DECISIONS OF THEE DEPARTMENT OF THE IŽNTERIOR 1

* * * and the Secretary of the Interior is thereunto authorized in his dis-
cretion, with the consent of the holders of leases or permits involved, to estab-
lish, alter, change, or revoke drilling, producing, and royalty requirements of
such leases or permits, and to make such regulations with reference to such
leases and permits with like consent on the part of the lessee or lessees and
permittees in connection with the institution and operation of any such coop-
erative or unit plan as he may deem necessary or proper to secure the proper
protection of such public interest: .

This is a composite provision covering every manner of case in
which entry into a unit plan or agreement is possible. It applies
to cases where leases already have been issued, whether under sec-
tion 14, or under section 17, or under various combinations- of both.
In such cases, the leases already have fixed the drilling, royalty, and
other requirements. Yet even here, if the lessees desire to join in an
agreement or plan of umit operation, the Secretary is given authority,
with the consent of the lessees, to "alter" or "change" the royalty
rates in any manner that may be mutually satisfactory. The pro-
vision also applies to permits already issued and not in need of
extension, with respect to which no unitization stipulation either
has been filed or presently can be required. Here, too, if the per-
mittees are willing to give up their rights under section 14 to drill
to a discovery during the permit term and to obtain primary and
.secondary leases at the royalty rate specified in section 14, they can
enter into a unit plan of operation and each obtain a lease under
the provisions of section 27, as amended, at a royalty which "the
Secretary of the Interior is thereunto authorized in his discretion,
with the consent of the holders of * * * permits involved, to
establish." Finally, since there is no limitation on the kind of
"permits" to which it refers, the provision likewise applies to per-
mits with reference to which the unitization stipulation specified in
paragraph (a) of the regulations of April 4, 1932, already has been
filed.

The question arises as to what happens in each of these various
instances if the lessees or permittees are unwilling to consent to the
royalty rate which the Secretary of the Interior deems it advisable,
in his discretion, to establish. In the case of lessees, of course, noth-
ing can happen. The lessees cannot be forced to unitize their hold-
ings, nor to consent to an increase of the low royalty rates which
already have been crystallized in the leases issued to them under
section 14. (See Solicitor's Opinion of December 6, 1934, M-27829.)
The negotiations for unitization become abortive if the lessees can-
lnot come to a mutually satisfactory understanding with the Sec-
retary as to what the royalty rate under the proposed unit plan or
agreement shall be.

189
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The same consequence must follow in the case of permittees who
have filed no unitization stipulation and who are not in need of

v any extension of their permit period. Every such permittee is en-
titled under section 14 to drill to a discovery during the permit.
period and, on successful completion of a discovery well on his per-
mit area, he earns the right to a primary lease of one-fourth of
that area at a 5-percent royalty, and to a preference right, as to
the remainder, to obtain a secondary lease at a higher rate arrived
at as specified in the section. He cannot be forced to give up these
rights and to enter into a unit plan or agreement to unitize under
section 27 or to accept a lease thereunder at a royalty rate fixed by
the Secretary.. Section 27 authorizes the Secretary to establish the.
royalty only with the consent of the permittees about to enter into
the unit plan, and if a permittee withholds his consent the acreage
covered by his permit cannot be unitized.

There is, however, an important difference between the situation of
these permittees and that of lessees. Lessees have a vested right to
continue to develop their holdings and to produce oil, paying the
royalty fixed in the lease, for a term of twenty years. Permittees
have a vested right, if any at all, only to prospect for oil for a periodc
of two years, and on finding it, to obtain primary and secondary leases
under section 14. If they do not succeed in drilling to a discovery
within the two-year period, their vested rights expire. They can only
apply to the Secretary of the Interior for an extension which, as has
already been shown, he has discretion to grant or refuse. Unless the
practice uniformly followed by the Secretary since May 15, 1933, is
abandoned by him, every such applicant will have to file a unitization
stipulation as a condition for receiving an extension. He will then
pass from the class of permittees who have not stipulated or consented
to unitization to the class of permittees who have.

To permittees in the latter class the provisions of section 27, as
amended, are just as expressly and specifically applicable as to lessees
or permittees who, without the necessity of doing so in order to con-
tinue the life of their lease or permit, voluntarily enter into a unit
plan or agreement renouncing such rights-as they may have acquired
or may have a right to acquire under section 14.

This is true even though section 27 undoubtedly requires a real and(
not a fictitious consent on the part of lessees or permittees. Obviouslyv
a consent is real and not fictitious even though it is induced by a power-
ful desire to obtain something one is not entitled to get. Thus, if a
permittee having an unexpired permit not already subject to unitiza-
tion, wants very much to enter into a unit plan because he is unable
financially or otherwise, to comply with the permit requirements and
is certain to be refused an extension for that reason when the permit



56] DECISIONS OF THE DEPARTMENT OF THE INTERIOR

expires, his consent to the entry into a unit plan or agreement is no
less real because it is impelled by dire necessity. And if the Secretary
of the Interior, were unwilling to approve any plan which did not
reserve a minimum royalty of 121/2 percent, for example, with respect
to the entire permit area included in the plan, the royalty thus fixed
certainly would bind the permittee, if he consented to enter into the
plan, even though he had no other choice if he did not want to lose
his permit as soon as its current period expired. The test is not what
practical choice the permittee had, but whether the advantage or bene-
fit he sought to gain by "consenting" is something that he was not
legally entitled to get whether he consented or not. The same test
applies when a permit actually has expired and the permittee applies
for an extension. Even though he has complied with every require-
ment of the permit during the permit period, if he has not drilled to
-a discovery before the end of that period he is not entitIed to any leases
under section 14, and he is not entitled as a mlatter of right to any
extension of the permit period. He may. get an extension only as a
matter of grace and only if he complies with the reasonable conditions
specified by the Secretary. One of these conditions is that he shall
consent or agree to a plan of unit operation. He has a choice of com-
plying with this condition and getting an extension to which he other-
wise is not entitled, or of refusing to do so and not getting an extension.
If he chooses the former by filing the requisite stipulation or consent,
he does so to gain something which he was not entitled to get without
consenting; and the consent is real and binding even though he had
no other choice if he wanted the extension.

The stipulation in actual use binds the applicant to enter into a
unit plan or agreement with other operators in the same field or.,
if that proves impossible, to comply with the plan prescribed fby the
Secretary of the Interior. Consequently, if agreement upon the rate J
of royalty proves impossible in this case, the permittee already has
consented in advance to any reasonable rate which the Secretary
may insert in the plan which he prescribes. Since there is no pro-
vision in section 27 concerning the time when the permittee must.
consent to royalty rates established by him, there is no reason why
such consent may not be given in advance of the determination of
the precise rate to be established. Consents given in advance in the
form of an authorization to fix the rate must, of course, be supported
by consideration in order to prevent a withdrawal of the consent,
before the rate is fixed. But, as has been seen already, the fact that
the consent is given in exchange for an extension of the permit to
which the permittee is not otherwise entitled, supplies an ample
consideration to bind the permittee to his undertakings in the
stipulation.

1:91
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Of course, the Secretary may not fix a rate that is unreasonably

high. And it probably is true that there has been a widespread ex-

pectation, on the part of permittees who have filed unitization stip-

ulations, that royalties would be fixed on a basis similar to the one

specified in section 14 for nonunitized areas. Thus far that expecta-

tion actually has been fulfilled; and there being no reason to antici-

pate a change of policy on the part of the Secretary, there is no need

to inquire more closely into the question of how high- a rate the

Secretary could fix without overstepping the bounds of his discretion.
Certainly, rates that are not higher than those specified in section

14, or in the 1935 amendment (act-of August 21, 1935), or even than

those customarily current in the industry hardly could be challenged
as unreasonable.

While the Secretary has discretion to fix the rate, in a lease issued

under section 27 to a permittee who has filed a unitization stipula-

tion, comparable to the rates for primary and secondary leases fixed

l in section 14, it should be noted that he is not obligated to do so.

'Section 14 does not apply to leases issued without discovery cover-
ing permit areas within a producing field which have been unitized

either through an agreement voluntarily entered into or through a

-unit plan prescribed by the Secretary pursuant to authority vested

in him by a unitization stipulation filed by the permittee in order to

obtain a permit or an extension of a permit period. Section 14 au-
jihorizes leases to be issued as a reward for an actual discovery of

oil or gas on the permit area itself. It contemplates actual produc-
tion on each leasehold separate and apart from production on every

other leasehold. It authorizes the issuance of two leases to each
permittee, one lease at a 5-percent royalty for one-fourth of the per-
mit area, the other at a royalty rate "not less than 12½/2 per centum

* * * to be determined by competitive bidding" or by regulation.

'Under section 27, on the other hand, leases may be issued without

any discovery of oil or gas on the permit area. Only the field in
-which the permit area is wholly or partly situated, not the permit

area itself, need be productive. Section 27 contemplates cooperative

development and operation of the field as a whole, under a unit plan

and may defer for years or entirely eliminate production on particu-

lar leaseholds. It provides for the issuance of a single lease for the

entire area of the permit included in a unit plan of operation for

the field and for the establishment of royalty rates by the Secretary
-of the Interior with the consent of the lessee. Obviously, there are

marked differences between the provisions of sections 14 and 27; and
these differences are due to the fact that each section is addressed to
an altogether different situation. Section 14 was enacted at a time
when it was unlawful for permittees or lessees in the same field to

[Vol.



56] DECISIONS OF THE DEPARTMENT OF THE INTERIOR

enter into any plan or agreement for the development and operation
of the field as a unit. It did not have to be, and was not actually,
adapted to govern in the prohibited situation. When the prohibition
was removed by amendatory legislation, Congress did not amend sec-
tion 14 so as to enable it to be applied in the new situation thus made
possible. Congress permitted* section 14 to remain precisely as it
was and inserted the new provisions specially applicable- to the
issuance of leases in utilized productive areas into section 27. The
conclusion is inevitable: that while section 14 continues to apply when-
ever leases are issued to permittees who are not subject to a unit plan,
who have never filed a binding unitization stipulation under which
the Secretary has been, empowered to prescribe a plan and make
it applicable to their particular holdings, and who have 'made a
discovery on the permit area, section 27, and that section alone, pro-
vides when and hvow leases shall be issued for unitized areas and how
the royalties the/rein shall be fixed.

In the light of the foregoing discussion it is now possible sum-
marily to answer the specific questions submitted to me. For pur-
poses of convenience I shall quote each question before indicating
my. answer to it.

1. Does inclusion of an entire permit area in an approved
unit plan authorize issuance of a lease: or leases therefor if no
part of the unit area subject to the plan has been proven produc-
tive of oil and gas?

The answer is in the negative. In the absence of proven pro-
ductiveness no part of .the permit area can be said to be "within, the
limits of a producing oil or gas field" as required by amended section
27 as a condition precedent to the issuance offa lease or leases.

2. Does inclusion of an entire permit area in an approved plan
authorize issuance of a' lease or leases therefor if, although pro-

* duction has been obtained' within the unit area, no part of. said
permit area hac been proved (by discovery and reasonable. geo-
logic inference therefrom) to be within the probable productive
area?

The answer is in the' negatve. In accordance with the provisions
of amended section 27 the lease or leases may issue only if all or part
of 'the permit area "has been determined to be * * * within the
limits of a producing oil or gas field." By reasonable geologic in-
ference or by actual discovery it must be determined that at least a,
part of the area of the permit is included in the probable productive
area. Otherwise no part of the permit area can be said to be within
the limits of a producing 'field. X

125897-39-VOL. 56-15--

193



[Vol.
194 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

3. Does inclusion of an entire permit area in an approved plan

for a unit area, part of which, is producing, and determination

that part of the' permit area is within the probable productive

limits of the unit area, authorize- issuance of a lease or leases for

all of such permit?

The answer is in the affirmative. If all' of the land embraced by

the, permit is included in the unit plan and if -part of that land is

determined to be productive, all of the requirements of amended sec-

tion 27 have been met.

4. Does the phrase "issue a lease 'for the area of the permit so

included in said plan without further, proof of discovery" au-

thorize the issuance of a lease at 5 percent and another lease at

not less than 21/2 percent royalty as provided in section 14? 

* The answer is in the negative. As has been pointed out, section 14

does not govern leases issued under section 27.

5. If so authorized, and the Secetary0 determines to issue a

lease or leases, is he required by law -tojissue the two types of

V leases provided for in section'14, or; could-he legally issue, a lease

for an entire permit area at 5 percent, or at 10 percent, or at 20

percent, as he determines to be right and proper, 'provided, of

-course, the permittee will execute such a lease?

6. If question 4 is answered in the affirmative and part of a

permit area has become subject to lease by reason of inclusion in

an approved -plan, shall the provisions of section 14 applysepa-

rately and individually to the part of the perimit included in the 

plan and to the part of the permit not so included?

7. If question 4 is answered in the affirmative, and the permit

area consists, say, of 320 acres half included in the approved

:plan,and half not so included, will a leaseissue at 5 percent for:

the included half without discovery, 'under the terms(-of sections

: 14 and 27, and later a lease at 5 percent for the nonincluded

portion by reason of discovery of a valuable deposit thereon as

provided in section 14?

Since; question 4 has been answered in the negative, questions 5,

6, and 7, strictly speaking, .are incapable of being answered. But

for the 'sake 'of clarity, it may be stated that if one portion of the

-area covered by a permit has been included in 'a unit plan for the

.development and operation of a producing field, of which it is 'a

part and another portion has not, 'the permit area is, in effect, split

.up into two independent entities. The nonunitized portion should

be treated as if it alone comprised the entire area 'of a permit issued

: under section 13 and entitled, on proof of--discovery, to primary
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and secondary leases under section 14. The unitized portion, on the
other hand, becomes entitled to a lease under section 27 at a royalty
to be fixed by agreement between the Secretary and the permittee,
or by the Secretary pursuant to authority vested in him by stipula-
tion. The Secretary, in the lease issued under; section 27, may fix
a single flat rate or several rates applicable to different parts of the
leased area as he sees fit. He also may divide the lease into two
component parts analogous to primary and secondary leases under
section 14; but he is not required to do so.

8. If a lease or leases issue under section 27 for the area of a
permit included in; an approved plan will the subsequent dis-
covery on such leasehold within the unit area of a valuable de-
posit constitute, under section 14, a proper basis for issuance of
a lease or leases for the area of. the permnit not included in the
plan? 

The answer is in the negative. Here again no other conclusion
is possible since the original permit is divided into two independent
entities by the formation of the unit plan.

9. If a lease or leases are issued under sections 14 and 27, are
the lessees entitled to rental relief under the provisions of sec-
tion 39 of the act (47 Stat. 798), where none of the lands included
within the "unit" area is within the "primary" or "participat-
ing" area and to which no production is allocated under the unit
agreement?

The answer is in the affirmative. Section 39 provides as follows:

SEc. 39. In the event the Secretary of the Interior, in the interest of con-
servation, shall direct or shall assent to the suspension of operations and pro-
duetion. of coal, oil, and/or gas under any lease granted under the terms of
this Act, any payment of acreage rental prescribed by such lease likewise shall
be suspended during such period of suspension of operations and production;
and the term of such lease shall be extended by adding any such suspension
period thereto: Provided, That nothing in this Act shall be construed as affect-
ing existing leases within the borders of the naval petroleum reserves and
naval oil-shale reserves. -

That section, added to the Leasing Act by amendment in 1933, is
clearly a relief section and, as such, it is to be liberally construed.
"Nonparticipating" acreage in a unit plan produces no revenue to
its holder. Section 39 is meant to give relief in just such circum-
stances and should be so construed. Particularly is that true in view
of the fact that the Secretary of the Interior has himself made pos-
sible the predicament of the lessee by consenting to the unit plan
which excludes the lessee's land from the "participating" area after
determining that the plan as drawn was necessary or advisable in
the public interest.
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10. If question 9 is answered in the affirmative, if a unitized

lease is situated partly inside and partly outside such a "partici-

pating area," is the lessee entitled to rental relief under the

provisions of section 39 for the portion of his lease to which

no production is allocated under the unit agreementi

The answer is in the negative. Section 39 has reference to the

suspension of operations or production on the lease as a whole. Its

application in this instance is no different from its application to

a nonunitized lease. Certainly it would not be seriously contended

that relief from the payment of rental might be allowed for a non-

producing portion of such a lease while production continued from

another portion.

11. If question 9 is answered in the affirmative, if only a por-

tion of a lease is unitized, is the lessee entitled to rental relief

under the provisions of section 39 for the remaining ununit-

ized' portion of the lease during a period of approved suspen-

sion of operations and production applicable to all or part of

the unitized portions? Shall the unitized and ununitized por-

tions be considered, in effect, as separate leases in determining

the application of section 39?

The situation to which this question is addressed is possible only

where a lease originally issued under section 14 is unitized, as to a

part of the leased acreage, by the voluntary participation of the

lessee in a unit agreement. In such a situation, only one lease is

'involved and the unitized and nonunitized portions cannot be con-

sidered, in effect, as separate leases for the purposes of granting

rental relief in accordance with the provisions of section 39. As

stated above, section 39 has reference only to the suspension of opera-

tions or production on the lease as a whole. Consequently, if opera-

tions or production are not suspended Onl any part of the area covered

by the lease, or if production is allocated to any part of that area

under an operating unit plan, relief from the payment of rentals for

any portion of the lease area is not authorized by section 39. Thus,

*even though operations and production oln the entire unit area were

suspended with the necessary approval, rental would still be payable

for the entire area of the lease if operations and production were not

likewise suspended on the nonunitized portion of the lease.

Approved: June 4, 1937.
T. A. WALERS,

First Assistant Secretary.
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SOUTHERN PACIFIC RAILROAD COMPANY

Decided July 24, 1937

RIGHTS OF VAY-RAILROADS-EVIDENCE---YSTING OF RIGHT.

Under section 1 of the act of March 3, 1875 (18 Stat. 482), a right of way
for a railroad or for- station grounds claimed by a railroad company which
has filed due proof of its incorporation and organization may be fixed by
the actual construction of the road or by the use of the station grounds for
the purposes indicated. Actual use and improvement of a tract for station
ground purposes is unmistakable evidence of appropriation to the extent of
20 acres applied for.

Stealeer v. Oregon Short Line Railroad Company, 225 U. S. 142, distinguished.
If at the date of a withdrawal for reclamation purposes, the boundaries
claimed as station grounds were plainly marked on the ground used and
improved for such purposes, the railroad company secured a vested right
unaffected by the withdrawal.

SAME-FIXING OF RIGHTS-EFFmCo OF FILING MAP-ACT OF AuGuisT 30, 1890-
RESERVATIONrS BY RAILROAD GRANTEE.

The rights of a railroad company cannot be qualified or restricted by any
stipulation for reservations other than those authorized by the law existing
at the time the company had marked the ground and improved it for station
ground purposes. Upon approval of the map of definite location of a right
of way, under the act of March 3, 1875, the right of the company relates
back to the date of the filing of the map, or if the date of eonstruction Was
before, to the date of construction. The proviso to the act of August 30,
1890 (26 Stat. '391), applies to rights of way acquired under the act of
March 3, 1875. The rights of the United States are adequately safe-
guarded by approving the map of right of way in the usual form as subject
to valid existing rights with reservation under the proviso of the act of
August 30, 1890, for rights of way for ditches and canals constructed by
authority of the United States, and no stipulation for such a reservation
from the railroad grantee is necessary.

WALTERS, First Assistant Secretary::
July 31, 1916, the Southern Pacific Railroad Company filed a map

of location of its station grounds at Mohawk, Arizona, adjoining
its main line grant of right of Way covering a portion of what would
be when surveyed Sec. 13, T.8 S., R. 15 W., G. & S. R. M. The map
was accepted for filing: for general information in accordance with
section 14 of the Regulations of May 921, 1909 (37 L. D. 787). The
official plat of survey of the land involved was accepted April 2,
1935, and filed in the local office June 25, 1936. October 15, 1936,
the company filed its map of station grounds and proof of improve-
ments, showing its relation to the public survey lines and corners
in compliance with section 4 of the act of March 3, 1875 (18 Stat.
482), and regulations of May 21, 1909. The map as to location of
the ground appears to correspond exactly with the original profile
map and bears the affidavit of the chief engineer of the company
which states, among other things,
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that improvement was commenced on the 9th day of May 1915 and has been

continued periodically since that date; and that the improved station grounds

conform to the map and field notes herewith submitted for approval of the

Secretary of the Interior.

It is alleged in the appeal that the company took actual possession

of the station grounds at the time of the survey of the grounds, May

9, 1915 On March 14, 1929, public land in the township involved

was withdrawn under the first form, Reclamation Act of July 17,

1902 (32 Stat. 388).
By letter of February 1, 1937, the Commissiolner of the General

Land Office upon request of the Bureau of Reclamation, as a condi-

tion to the approval of the map of station grounds, required the

company to execute and file a stipulation as follows:

In granting the right-of-way herein described, there is reserved to the United

States, its successors and assigns, the prior right to use any and all of the

lands herein described (a) for the construction, operation, and maintenance

of telephone, telegraph, and/or electrical transmission lines, and other appurte-

nant works, along, across, or over the railway and (b) for the construction,

operation, and maintenance of canals and ditches thereover. The United States,

its officers, agents, and employees, and its successors and assigns, shall not

be liable for any damage to the said railway station grounds resulting from the

construction, operation, or maintenance of any such canals, ditches, telegraph,

telephone and/or electrical transmission lines, and for and in consideration of

the grant of right-of-way as herein described the grantee hereby agrees to con-

struct and maintain at its own cost and expense any special structures required

to be constructed, across said right-of-way by reason of the United States, its

successors and assigns, exercising its reserved rights hereunder, where such

structures would not have been necessary except for the existence of the said

railway station grounds within the right-of-way herein described.

The company has appealed contending that the exaction of the stipu-

lation as a condition to the approval of its map is erroneous and con-

trary to the laws under which the station grounds were granted and

the withdrawal made for reclamation purposes. It is argued that

the grant by the act of March 3, 1875, for station grounds was a

grant in praesenti, that the rights of the railroad company to

the station grounds attached in their appropriation and related back

to the date of the granting act, that they were in private ownership

at the date of the reclamation withdrawal, and were not subject to

the provisions of the reclamation act, or to the terms of the pro-

viso to the act of August 30, 1890 (26 Stat. 391), relating to rights

of way for ditches or canals constructed by authority of the United

States.
It may be assumed from the allegations of the applicant, nothing

appearing to the contrary, that at the time of the reclamation with-

dTrawal the land depicted on its plats as station grounds was used

and occupied for such purpose. According to the settled rulings of

this Department, Dakota Central Railroad Company v. Downey (8
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L. D. 115)'; St. Paul, Minneapolis & Manitoba Ry. Co. v. Maloney et
al. (24 L. D. 460); Montana Central R. R. Co. (25 L. D. 250); St.
PaWl & lMinneapoliq Ry. Co. (25 L. D. 83), held correct in James-
town and Northern; Rd. Co. v. Jones, 177 U. S. 125, 131, a right of
way for a railroad or for station grounds claimed by a railroad corm-
pany which has filed due proof of its incorporation and organization
may be fixed by the actual construction of the road or by use of the
station grounds for the* purposes indicated and that the railroad
company secures the grant under section 1 of the act of March 3,
1875, by actual construction of the railroad, or by filing a map as
provided by section 4 of said act in advance of construction, and
that the construction of the road is unmistakable evidence of appro-
priation. Likewise, actual use and improvement of the tract for
station ground purposes is unmistakable evidence of appropriation to
the extent of the 20 acres applied for.

There is a conclusion expressed in San Pedro, Los Angeles, and
Salt Lake R. R. Co. (43 L. D. 392), deduced from certain language
of the Supreme Court in Stalker v. Oregon Short Line Railroad
Company, 225 U. S. 142, that under the authority of that case,

save as provided in the fourth section of said Act (Act of March 33, 1875),
station grounds can only be secured by the construction of station houses, side
tracks, etc., and only to the extent of the ground actually occupied.

This expression of opinion is obiter dictumbW as the rejection of the
railroad's application for station grounds was necessitated and was
placed on the ground that the land was patented and the Depart-
ment was therefore without jurisdiction. Moreover, the Stalker
case is not authority for such a view. .In that case the court said:

Possibly station grounds might also have been secured by the actual marking
of the boundaries and the construction of station houses, side tracks, etc. This
we do not decide.

All that the Stalker case held in this respect was that a mere staking
and surveying of the station grounds would no more than the staking
and surveying of a railroad right of way be an actual construction
of the right of way that would give effect to the grant. There is no
intimation in that case that if the marking of the boundaries of the
station grounds if accompanied or followed prior to the initiation of
adverse rights with actual use of the ground for station buildings,
depots, machine shops, side tracks, turn outs, water stations, or as
decided by the Department (Western Pacific R. R. Co., 41 L. D. 599),
any use in the general business of railroading the grant would not
take effect to the extent of the ground marked. The limiting of the
right to station grounds upon unsurveyed land to the space im-
proved by structures would necessitate the construction of station
ground facilities in advance of immediate necessities upon every part
of the 20 acres in order to preserve the company's right to that ex-
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tent. The Department is of the view that if at the date of. the recla-

mation withdrawal, the boundaries of the tract. claimed as station

*grounds were plainly marked on the ground used and improved for

such purposes, the company secured a vested right to the land.

The character of the interest the railroad company acquires by

such a grant is well settled to be a limited fee with all the remedies

and incidents usually attending a fee. The right of way is priivate

property even to the public in all else but an interest and benefit in

its use and cannot be invaded without trespass or appropriated ex-

cept upon payment of compensation (Western Union Telegraph Co.

v. PennsylvaniawRailroad Company, 195 U. S. 540). Upon the facts

presented the station grounds were private property when the with-

drawal under the first form was made and were not affected thereby.

The rights of the railroad company cannot, therefore,. be qualified

or restricted by any stipulation -for reservations other than, those au-

thorized by the law existing at the time the company had marked the

ground and improved it for station ground purposes.

The contention of the appellant that upon appropriation of the

station grounds in 1915 the grant related back to March 3, 1875, the

date of the granting act, and therefore the grounds would not be sub-

ject to the act of 'August 30, 1890 (26 Stat. 371, 391) is untenable.

Upon approval of the map of definite location of a right of way

under the act of March 3, 1875, the right of the company relates back

to the date of the filing of the map, or if the date of construction was

before, to the date of construction. Chicago, Ml. & St. P. Ry. Co. v.

United States, 218 Fed. 288, Aff. 244 U. S. 351. See also cases cited

under Sec. 427, 50 C. J., pages 1067, 1068.
The act of August 30, 1890, contains the proviso:

That in all patents for lands hereafter taken up under any of the land laws

of the United States or on entries or claims validated by this act west of the

one hundredth meridian, it shall be expressed that there is reserved from the

lands in said patent described, a right of way thereon for ditches or canals

constructed by the authority of the United States.

The Department has held that this act applied to rights of way ac-

quired under the act of March 3, 1875, supra (Instructions, 36 L. D.

482, 484). The company assails this construction of the act, but the au-

thorities cited in support of its contention do not seem to be in point.

The Supreme Court of Idaho in li 1inidloka & S. W. R. Co. v. Weyntouth,

113 Pac. 455, held squarely that the above quoted proviso did not ap-

ply to grants of right of way under the act of March 3, 1875, and ex-

pressly declined to follow the Department's view. One judge, how-

ever, dissented and agreed with the construction of the act by-the

Department, which is an admissible one, considering the spirit and pur-

pose of the act. This construction has been invariably followed since

by the Department and no sufficient reason appears to disturb it.
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The stipulation above set forth imposes conditions that would not
be warranted by the act of August 30, 1890, but aside from that ob-
jection, the existing law having reserved the right to construct
ditches and canals upon the station grounds, no stipulation to that
effect is necessary. The rights of the United States would be ade-
qualtely safeguarded by approving the map of right of way in the.
usual form as subject to valid existing rights with reservation for
rights of way for ditches and canals constructed by authority of the
United States.

The decision of the Commissioner is accordingly reversed.
Reversed.

NORTHERN PACIFIC RAILWAY COMPANY

Decided July:29, 1937

MINERAL LANDS-CANCELATION OF INDEMNITY SELECTION BY RARoAn-AcvT or
JUNE 25, 1929.

Under the provisions of the act of February 26, 1895 (28 Stat. 683), a section
of land in Montana was classified in April 1901 by the Board of Mineral
Commissioners as nonnineral and the classification approved by the Secre-
tary on July 23, 1902. November 26, 1920, the Northern Pacific Railway
Company filed an indemnity selection for the land under its grant, which
was approved. The section is within the purview of the act of June 25,
1929 (46 Stat. 41), which declared a forfeiture of the rights claimed by
the railroad to certain lands within its indemnity limits and directed pro-
ceedings in the courts looking to the adjustment of the railroad rights.
Patent to the selection was withheld in conformity with said act to await
final determination of the suit under the act pending.between the United
States and the railroad, in which the section in question was involved.
The section was included within the boundaries of a national forest on
October 3, 1905. A mineral application for the land was filed September

.27, 1934, based upon a location made April 24, 1929..
Held: (1) That under the settled rule that the mineral character of land

claimed under a railroad grant may be determined by the Department at
any time prior to the issue of a patent for the land, that the Department
was not precluded from canceling the selection for the reason that the
land was mineral in character although the selector had complied with all
the conditions precedent resting upon him.

(2) That the inclusion of the land in the pending suit did not suspend
the jurisdiction of the Department to determine whether the land was
mineral in character.

(3) That by the force of the presumption created by the statute upon ap-
proval of the mineral classification, the land must be regarded as nonmin-
eral to which the rights of the railroad attached under its grants, unless
the classification was shown to be fraudulent.

(4) That the selection should have been rejected for the reason that the
right of the railroad grantee to the land was forfeited by the act of June
25, 1920, and not because of its mineral character.
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WALTERS, Firtst Assistacnt Secretary:

The Northern Pacific Railway Company has appealed from the

decision of the Commissioner of the General Land Office rendered

August 22, 1935, wherein was- held for cancelation its indemnity

selection made under the acts of July 2, 1864 (13 Stat. 356), and

May 31, 1870 (16 Stat. 378), for Sec. 31, T. 4 N., R. 15 W., M. M., ex-

clusive of M. S. 9988 to the extent of conflict with mineral entry Great

Falls 080062 for the Pick and Shovel lode claim. The land is inad-

vertently described in the decision in "S. L. M. Utah."

- All of Sec. 31 was in April 1901 classified nonmineral by the Board

of Mineral Commissioners for the Missoula district in accordance

with the provisions of the act of February 26, 1895 (28 Stat. 683).

The classification was approved by the Secretary of the Interior on

July 23, 1902. The railway company filed its selection, Missoula

List 162,. Serial 08979, November 26, 1920, which was approved by

the local office December 9, 1920. The tract described is a part of

the land within the purview of the act of June 25, 1929 -(46 Stat. 41),

which declared a forfeiture of the claimed rights of the Northern

Pacific Railroad Company and the Northern Pacific Railway to cer-

tain lands within the indemnity limits of the grant and directed

proceedings looking to the adjustment thereof.

Under joint resolutions of Congress (see, Circular No. 931, 50 L. D.

399), as well as under section 9 of the Act of June 25, 1929, patent

has been withheld until the suits contemplated by said act are finally

determined.
The mineral application was filed September 27, 1934, based upon

a location made August. 24, 1929.
Error is assigned (1) in the holding of the Commissioner-

that the case of the United States v. Soutmern Pacife Company et al. (251

'U. S. 1) applies to the Northern Pacific land grant as to the above described

land and that indemnity selections that are ascertained to be mineral at any

time prior to patenting of sections do not accrue to the railway company under

its indemnity grant.

(2) In canceling said list for any reason.

Under assignment of error (2), it is argued that no irregularity in

the nonmineral classification is charged, hence the classification is

final.
It is further alleged in support of the appeal that-

All of the section except M. S. 8343, 8344, 9988 and containing five hundred

sixty (560) acres is described in Exhibit "Q"-Tabulation 4 in the case of

United States of America, Plaintiff, versus Northein Pacific Rajiwaq Company,

et al., Defendants, Equity 4359, in the District Court of the United States for

the Eastern District of Washington, Northern Division, as being lands within

the First Indemnity Limits of the grant to the Northern Pacific Railroad Com-
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pany under the Act of July 2, 1864, which, on or after March 1, 1898, were em-
braced in reservations for governmental purposes and so remained on June
5, 1924.

From this it is contended that-

The tract in question having been expropriated under the Act of June 25, 1929
(46 Stat. 41) and the question of deficiency and the valuation of the ex-
propriated lands being still before the Court, the Railway Company's selection
should not be canceled while said Equity Suit No. 4389 is pending.

The Northern Pacific Railway Company makes no objection to such disposi-
tion of said land as the United States may desire to make, the land itself no
longer being a part of its grant because of said expropriation by the Act of
June 25, 1929, but requests that its right to compensation be respected.

It is well settled that as to railway selections the character of the
land whether mineral or nonmineral may be determined by the Land
Department at any time prior to the issuance of patent. Barden v.
Northern Pacific R. R. Co., 154 U. S. 288; Wyoming v. United
States, 255 U. S. 480, 507, 508; United States v. Southern Pacific
P. Co., 43 Fed. (2d) 592; United States v. Southern Pacific Company
et al., 251 U. S. 1, 7. The Department therefore would not be pre-
cluded from canceling the selection for the reason that the land was
mineral in character by reason of the general rule that the mineral
or nonmineral character of the land shall be determined as of the time
the selector or entryman fully complied with all conditions precedent
resting upon him, selections under railroad grants being tested by a
different rule. Wyoming v. United States, supra, p. 507.

Neither is it thought that the inclusion of the land selected in a
pending suit to adjust the grant under the act of June 25, 1929, and
the expropriation of the land, so called, suspends the jurisdiction of
the Department to decide whether the land by reason of its mineral
character was subject under any circumstances to selection. Section
9 of the act in directing that the Secretary withhold approvals and
patents to selections until final determination of the suits contains
the proviso:

That this act shall not prevent the adjudication of any claims arising under
the public land laws where the claimants are not seeking title through the
grants to the Northern Pacific Railway Company, or its successors, or any acts
in modification thereof or supplemental thereto.

The Instructions, Circular No. 931, provides:

All applications by parties not claiming or asserting a right under or through
the company, apparently conflicting with a claim, or claims, by or through the
company, will be received and acted upon as heretofore.

If the land by reason of its mineral character was excepted from
the grants it could not "be taken out and removed from operation of
the said land grants'? as provided in section 1 of the act of June 25,

23
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1929. The company could not therefore rightfully claim compensa-

tion for land it could not have acquired under the terms of the- grant.

Turning now to the effect of the classification of the land as non-

mineral by the Board of Commissioners under the act of February 26,

1895, section 6 thereof provides:

That as to the lands against the classification whereof no protest shall have

been filed as hereinbefore provided, the classification when approved by the

Secretary of the Interior shall be considered final, except in case of fraud, and

all plats and records of local and general land offices shall be made to conform

to such classification.

It has been held by the Department that under the provision above

quoted the approved classification by the Board of Commissioners is

final as between the Government and the railroad and impeachable

only for fraud. Lamnb v. Northern Pac. R. Co. (299 L. D. 102, 105);

Luthye v. Northern Pac. R. Co. (29 L. D. 675, 677) ; Beveridge et al. v.

Northern Pac. Ry. Co. (36 L. D. 40), and a protest by a subsequent

mineral applicant is insufficient unless it appears therefrom that at

the date of the report of classification by the Board of Commissioners

there was a substantial demonstration of mineral value or exploitation

of consequence from which actual or constructive fraud in the classi-

fication could be concluded. Beveridge v. Northern Pac. Ry. Co., supra.

By the force of the presumption created by the statute upon the

approval of the nonmineral classification, the land must be regarded

as nonmineral to which the rights of the railroad grantee attached

under its grants unless it is shown that the classification is fraudulent.

Although the validity of the selection was not affected by the

character of the land, and it mav be considered as land within the

purview of the original grant, the question still remains whether

all rights of grantee company to acquire the land were not extin-

guished by the act of June 25, 1929, supra, so as to render the land,

if mineral, subject to location, entry, and patent under the mining

law.
Section 1 of the act reads as follows:

That any and all lands within the indemnity limits of the land grants made

by Congress to the Northern Pacific Railroad Company under the Act of July 2,

1864, and the resolution of May 31, 1870, which on June 5, 1924, were embraced

within the exterior boundaries of any national forest or other Government

reservation and which, in the event of a deficiency in the said land grants to

the Northern Pacific Railroad Company upon the dates of the withdrawals of

the said indenmity lands for governmental purposes, would be, or were, avail-

able to the Northern Pacific Railroad Company, or its successor, the Northern

Pacific Railway Company, by indemnity selection or otherwise in satisfaction

of such deficiency in said land grants, are hereby taken out of and removed from

the operation of the said land grants, and are hereby retained by the United

States as part and parcel of the Government reservations wherein they are

situate, relieved, and freed from all claims, if any exist, which the Northern
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Pacific Railroad Company or its successor, the Northern Pacific Railway Com-
pany, may have to acquire the said lands by indemnity selection or otherwise
in satisfaction of the said land grants: Provided, That for any or all of the
aforesaid indemnity lands hereby retained by the United States under this Act
the Northern Pacific Railroad Company or its successor, the Northern Pacific
Railway Company, or any subsidiary of either or both, or any subsidiary of
a subsidiary of either or both, shall be entitled to and shall receive compensation
from the United States to the extent and in the amounts, if any, the courts
hold that compensation is due from the United States.

The records show that section 31 with other lands was included with-
in the exterior boundaries of the Heilgate, now Deer Lodge National
Forest, on October 3, 1905. Whether the land was available for selec-

tion at the time the selection was made would seem to hinge on the

determination whether at the date of the forest withdrawal there was

sufficient land outside the withdrawal to satisfy the losses of lands

within the place limits. United States v. Northern Pacific Ry. Co.,
256 U. S. 51, 65-68. If there was sufficient land within the indemnity

limits to supply such losses, exclusive of those so withdrawn,.the selec-

tion was barred by the withdrawal, and the lands "were not of the class

that would be or, were available" for selection. On the other hnd, if

there was at the time of selection a deficiency of indemnity lands, the

lands were within the purview of section 1, appropriated by the Gov-

ernment, and, as to which the Court was to determille the matter of

compensation. As to such lands though selected, the Department has

repeatedly approved the rejection of the selections where they were

made after the forest withdrawal. See Northern Pacific RailZway, de-

cided December 9, 1929 (A.- 14-297), involving Spokane 015607, also,

approved decisions of the Commissioner of the General Land Office

involving Great Falls 075701 rejecting the selection, October 9, 1929;

Seattle 04858, rejected October 17, 1929; Spokane 015614, rejected

March 1, 1930; Spokane 015595, rejected March, 11, 1930; Roseburg

018927, rejected April 5, 1930; Billings 023293 in conflict with Forest

Homestead 024610, where the selection was held forfeited and the home-

stead relieved from suspension by departmental decision of December

19, 1929. The action of the Commissioner in rejecting the selection

was proper, but placed oil erroneous grounds. The selection should

have been rejected for the reason that the right of the, railroad grantee

to the land was forfeited by the act of June 25, 1929, and not because

the land was not subject to selection because of its mineral character.

.The railroad grantee had the right to complain as to the basis of the

decision that possibly might affect its right to compensation.<

For these reasons that action of the Commissioner as modified is

affirmed.

Modified.
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USE OF RAILROAD RIGHT OF WAY FOR EXTRACTING OIL

Opinion, September 8, 1937

RAILROAD RIGHT OF WAY-ACT OF MARCH 3, 1875-EXTE'ACTION AND REMOVAL OF

SUBSURFACE Om.

Under the Granting Act of March 3, 1875 (18 Stat. 482), the Great Northern

Railway Company acquired neither the right to use any portion of its

right of way for the purpose of drilling for and removing subsurface oil

nor any title or interest in or to such oil.

RAILROAD RIGHT OF WAY-USE FOE ADDITIONAL PURPOSEs.

A right of way through the public domain granted to a railroad by Congress

may be used only and exclusively for railroad purposes, irrespective of

whether the use of a portion of the right of way for other purposes inter-

feres with the continued operation of the railroad.

RAILROAD RIGHT OF WAY-INTEREST THEREIN GRANTED.

Only such interest in the right of way was vested in the grantee as may be

essential to the continued use and enjoyment of the land for the purpose

specified in the grant.

MARGOLD, Slicito:r:

*fMy opinion has: been requested with respect to certain questions

propounded on behalf of the Great Northern Railway Company

relative to the right of the company to drill for extract, and remove

oil underlying its right of way granted by the United States under

section 1 of the act of March 3, 1875 (18 Stat. 482), which provides:

That the right-of-way through the public lands of the United States is hereby

granted to any railroad company duly organized under the laws of any State or

Territory, except the District of Columbia; or by the Congress of the United

States, which shall have filed with the Secretary of the Interior a copy of its

articles of incorporation, and due proofs of its organization under the same,

to the extent of one hundred feet on each side of the central line of said road;

also the right to take, from the public lands adjacent to the line of said road,

material, earth, stone, and timber necessary for the construction of said rail-

road; also ground adjacent to said right-of-way for station-buildings, depots,

machine shops, side-tracks, turn-outs, and water-stations, not to exceed in

amount 20 acres for each station, to the extent of one station for each ten

miles of its road.

The questions stated are:

1. Has the Great Northern Railway Company the right to

drill for and remove the oil under the above-described right of

way and dispose of it to third parties and to license others to

do so ?

2. If not, has the Great Northern Railway Company the right

to remove and refine the oil underlying said right of way, dis-

posing of the more volatile portions and using approximately 60

percent of the product upon its own locomotives?
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3. If your answer to both of the foregoing questions is in the
negative, has the Great Northern Railway Company the right to
drill for and remove the oil underlying said right of way and use
the entire product upon its own locomotives?

It is contended on behalf of the railroad company that the above
questions should be answered in the affirmative. In support thereof
a brief has been submitted, the burden of which is that under the
granting act the railroad company acquired a base or limited fee in
the right of way, the condition being the continued use thereof for
railroad purposes; that such an estate, until determined, has all the
incidents of an estate in fee simple and carries with it ownership of
any minerals underlying the land; and that the company may accord-
ingly, drill for and utilize or dispose of oil underlying the right of
way so long as the use of the land for railroad purposes is not inter-
fered with or discontinued.

It may be conceded that under the act of March 3, 1875, a limited
fee was granted in the right of way and not a mere easement or right
of passage. New Mex9ico v. United States Trust Co., 172 U. S. 171;
Northern Pacife By. Co. v. Townsend, 190 U. S. 267; Rio Grande
Western R. Co. v..Stringhamn, 239 U. S. 44. But it by no means follows
as a necessary conclusion from this proposition that the entire interest
in the land passed from the United States.

The term "limited fee" in. and of itself carries with it no such im-
plication. A "limited fee" is merely an estate which may possibly
endure forever but which is subjected to the possibility of termination
on the happening of an event. See Tiffany, A. Treatise on the Modern
Law of Real Property, 1912 ed., section 81. And while some cases
have held that a grant of a 'base or limited fee in land vests in the
grantee the whole title and leaves to the grantor only a possibility of
reverter (State v. Brown, 27 N. J. L. 13; Dees v. Cheuvronts, 88 N. E.
1011), other cases have indicated that the granting of such an estate
does not necessarily extinguish the interest of the grantor in the land.

In United States v. Soldana, 246 U. S. 530, the question involved
was whether a station platform and land comprised within a right
of way granted to a railroad through the Crow Indian Reservation
was "Indian country." The court held that the right of way was
"Indian country" within the meaning of a statute making it a criminal
offense to introduce intoxicating liquors "into the Indian country,"
saying (page 532):

Whether these acts should be held to have granted a mere easement or a
limited fee or some other limited interest in the land, New Mewico v. United
States Trust Co., 172 U. S. 171; Northern Pacific ky. Co. v. Townsend, 190 U. S.
267; Rio Grande Western Ry. Co. v. Stringham, 239 U. S. 44; it is clear that it
was not the purpose of Congress to extinguish the title of the Indians in the
land comprised within the right-of-way.

561] 207
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The case of New Mexico v. United States Trust Co., supra, held that
the railroad right of way granted by the act of July 27, 1866, was
corporeal property and had "the attributes of the fee, perpetuity and
exclusive use and possession." However, the court, by quoting the
following from Snith v. Hall, 103 Iowa 95, 72 N. W. 427, impliedly
recognized that an interest in the land was retained by the grantor:

'The easement is not that spoken of in the old law books, but is peculiar to the
use of a railroad which is usually a permanent improvement, a perpetual high-
way of travel and commerce, and will rarely be abandoned by nonuser. The
exclusive use of the surface is acquired, and damages are assessed on the theory
that the easement will be perpetual; so that, ordinarily, the fee is of little or
no value, unless the land is underlaid by quarry or mine.' [Italics supplied.]

Similarly, in Western Union Tel. Co. v. Penn. R. R., 195 U. S. 540,
570, the court said with reference to a railroad right of way:

It is "a fee in the surface and so much beneath as may be necessary for sup-
port * * *." [Italics supplied.]

It is thus plain that the mere characterization of a grant as a limited
or base fee is of no aid in determining the respective rights and in-
terests of the grantor and grantee. The decisive factor, then, must be
not whether a, limited fee was granted but rather the nature of the
limitation imposed. This would seem to be the view expressed in
Washburn on Real Property, 6th Ed., Sec. 168:

So long as the estate in fee remains the owner in possession has all the rights
in respect to it which he would have: if tenant in fee simple, unless it be so
limited that there is properly a reversionary right in another, something more
than a possibility of reverter belonging to a third person when perhaps chancery
might interpose to prevent waste of the premises. [Italics supplied.]

And the cases themselves suggest such a rationale.
An analysis of the cases indicates that grants of a base or limited fee,

in which the limitation is a restriction on the use of the land granted,
fall into two categories. In one class we find grants conditioned upon
the use of the land for a particular purpose, with no apparent inten-
tion on the part of the grantor that the land should be used solely
for such purpose. Such grants have been construed to vest in the
grantee the full title and interest and to permit the use of the land
for any additional purpose so long as the use specified is not interfered
with or abandoned. In the second category are grants of land to be
used only and exclusively for the purpose designated? Lands so
granted may not be used for any other or additional purpose and the
grants vest in the grantee only such rights and interest as may be
essential to the continued use and enjoyment of the land for the pur-
pose specified, the remaining interest in the land being impliedly re-
served by the grantor.

The case of Priddy v. School District, 92 Okla. 254, 219 Pac. 141,
would appear to fall within the first classification.- There, the land
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was granted to the defendant "As long as used for a schoolhouse site."
The defendant granted an oil and gas mining lease and a producing
well was brought in on the school site. The court denied a forfeiture
of the land by reason of this additional use, saying (219 Pac. 141, 143)

It is admitted by all parties that the school district has used the property for
a school site- at all times, but the complaint is made that the defendant school
district has put the property to additional use. Though the acts of the de-
fendant school district in causing the development of the property for oil pro-
duction is an additional use, such action upon the part of the school district will
not support the right of forfeiture.

Similarly, in Dees v. Cheuvronts, 240 Ill. 486, 88 N. E. 1011, where
land was conveyed "so long as it shall be used as a schoolhouse site,
and whenever it shall be discontinued as a schoolhouse site then revert
to the grantors" injunctive relief to restrain drilling for oil on the
land was denied on the ground that the plaintiffs had no present,
estate in the land. The court said (88 N. E. 1011, 1012)

It is not alleged in the bill, or contended in the brief, that the land in ques-
tion is not still used as a schoolhouse site, or that the exercise of the right
granted by the lease to Kimmel to go on said land and drill for oil would in-
any way interfere with such use of the land. Apparently appellees have not~
filed their bill for the purpose of having this base fee determined by the court
on the ground that it had been defeated by noncompliance with the conditions,
in the said" deed. Appellees seek rather, through a court of equity, to direct
said school trustees and directors as to the use of said property. On this record
it must be held that the land is still used for the purposes set out in the
deeds, and that the title to the estate granted by said deeds is still held by-
the trustees of schools.

And in State v.; Brown, supra, a grant of land "as long as used for-
a canal" was held to convey all the right, title, and interest of the-
grantors in the land.

The following cases fall within the second category:
In Union Missionary Baptist Church v. Fyke, (Okla.) 64 Pac. (2d)

1203, where land was conveyed to the plaintiff upon the condition
"that the said premises herein granted are to be used exclusively for-
a site for the erection and maintenance of a church building-
* * *," it was held that the plaintiff was not entitled to oil and
gas royalties accrued from a well drilled on said land. The court .
said (page 1205):

Certainly the special provision limits the use to which the premises may be
put. The exclusive use granted is for the site for the erection and maintenance
of a church building. It is clearly apparent from the language used in the
special clause that the intention of parties was that the grantors conveyed the
land for the exclusive use as a site for the erection and maintenance of a
church building, for that exclusive purpose and none other. The use thereof
for the carrying on of the production of oil and gas from the land being -
wrongful, it is difficult to understand how the church could acquire title to the>
fruits of its wrongful acts.

1 25897-39-vorn. 56-16
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In Jordan et al. v. Goldman, 1 Okla. 406, 34 Pac. 371, although it

was held that the estate granted to the Cherokee Nation in a "per-

,petual outlet west" was a base or qualified fee, the court refused to

enjoin the defendant, an Army officer, from interfering with the op-

erating of a stone quarry on the outlet on the ground that the Chero-

kee Nation could not lawfully use any part of the outlet for the

purpose of operating a stone quarry and could not license the plain-

tiffs to do so. The court said (34 Pac. 371, 379):

As the lands were ceded and granted as an outlet, the law annexes the

qualification or condition that they can be used for no other purpose, and that

the estate shall continue no longer than the proper use of the land continues.

In the case of United States v. Big Horn Land and Cattle Co., 17
F. (2d) 357, the Government sought a forfeiture of a right of way

granted through the public lands for an irrigation ditch or canal

and reservoir by the act of March 3, 1891, which provided (sec. 21)

that the right of way could be used only for a canal or ditch. The

-claim of the grantee to exclusive fishing privileges in two natural

lakes comprised within the right of way was overruled, the court say-

ing (page 366):

However highly prized may be the piscatorial. privileges claimed by the defend-

ant, we find nothing in the Act of March 3, 1891, granting to the defendant a

limited fee in the land surrounding the lake for such purpose.

It thus becomes necessary to consider the nature of the limitation

imposed with respect to the railroad right of way granted by the act

of March 3, 1875.
In Northern Paciic Ry. v. Townsend, 190 U. S. 267, the court, con-

struing the act of July 2, 1864, which is substantially the same as

the act of March 3, 1875, held that a homesteader could not acquire,

by adverse possession, a portion of a right of way granted to a rail-

road. The basis for the holding was that the grant "was explicitly

stated to be for a designated purpose," namely, a railroad right of

way, that the railroad could not alienate any portion of the right of

way for use for private purposes since it would be inconsistent with

the special purpose for which the land was granted; and that to

permit an individual to acquire, by adverse possession, a portion of

the right of way for private use, "would be to allow that to be done by

indirection which could not be done directly." The court further

stated (page 271)

Nor can it be rightfully contended that the portion of the right-of-way appro-

priated was not necessary for the execution of the powers conferred by Con-

gress, for, as said in Northern Pacifto Railroad Co. v. Smith, 171 U. S. 261, 275,

speaking of the very grant under consideration: "By granting a right-of-way

four hundred feet in width, Congress must be understood to have conclusively
determined that a strip of that width was necessary for a public work of such
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importance." Neither courts nor juries, therefore, nor the general public, may
be permitted to conjecture that a portion of such right-of-way is no longer
needed for the use of the railroad and title to it has vested in whomsoever
chooses to occupy the same. The whole of the granted right-of-way must be
presumed to be necessary for the purposes of the railroad, as against a claim
by an individual of an exclusive right of possession for private purposes.

It is clear, therefore, from the foregoing decision that any use of a
railroad right of way, or any portion thereof, for other than railroad
,purposes is prohibited. A right of way granted by Congress through
the public domain may be used only and exclusively for railroad
purposes. And this is true irrespective of whether the use of a por-
tion of the right of way for other purposes interferes with the con-
tinued operation of the railroad, since it must be presumed that the
.entire right of way is essential for railroad purposes. The case of
Northern Pacific Ry. v. Towsend, supra, is susceptible of no other
meaning.

That the proposed use by the Great Northern Railway Company
~of a portion of its right of way for the purpose of drilling for oil
underlying the right of way would contravene the manifest inten-

tion of Congress, is plain. No distinction is perceived between the
use a portion of a right of way by a homesteader for the purpose
of cultivation and the use by the railroad for the purpose of drilling
an oil well. If the one use is prohibited, the other must also fall.
Both uses suffer from the same vice; neither are for railroad purposes.

Nor does the fact that the oil which may be produced will be
utilized as fuel for the railroad locomotives alter this conclusion. It
is the land which must be used for railroad purposes and not the
products of the land. Otherwise it would be logical to conclude that
the land might also be used to cultivate crops to feed employees of
the railroad. The statement of the claim refutes it. A similar con-
tention was considered in Union Missionary Baptist Church v. Fyke,
supra, with respect to which the court said, page 1205:

It is contended that plaintiff is entitled to the proceeds of the oil taken
umder the lease given by it to maintain the church building, that is to say,
it is entitled to use the land in such a way as to produce oil therefrom and
with the proceeds therefrom defray the expense of maintaining the church
building. But reference to the special provision in the deed discloses that the

,premises were to be used exclusively for a site for the erection and mainte-
nance of a church building, and not to pay the expense of erecting and
maintaining the building.

And it would seem equally true that under the act of March 3, 1875,
land was granted for the location, construction, and maintenance of
a railroad and not to provide the means of operating the railroad.

It is further urged- that the granting act confers the right to
take material, earth, stone, and timber from the public lands adjacent
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to the line of the road, that such right extends a fortiori to right of

way itself and that, therefore, oil or other minerals, in:*addition to

such materials, may be removed from the right of way. With respect

to this contention, it need only be pointed out that the right is granted

to take materials "necessary for the construction of said railroad."'

No reference is made to the operation of the railroad. And in United"

States v. Denver and Rio Grande Railway Co., 150 U. S. 1, the courts

while holding that timber or material taken under the authority of

the act might be used by the railroad for the erection of necessary

structures, said (page 15):

* * *: this court does not mean to be understood as holding that the defend-

ant, under the act of 1875, has the right to use timber taken from the public

lands for the purpose of constructing rolling stock or equipment employed in

its transportation business.

If timber may not be taken for the purpose of constructing rolling

stock, surely, oil may not be taken to provide motive power for the

rolling stock.
It is a settled rule in the construction of grants "that nothing will

pass to the grantee by implication or inference, unless essential to

the use and enjoyment of the thing granted." Barden v. Northern

PacifIc Railroad Co., 15P U. S. 288, 319.. Accordingly, only such

interest in the right of way was vested in the grantee as may be

essential to the continued performance of the purpose specified in the

grant. And since it is quite clear that underlying oil or minerals

are not essential to the use of the right of way for railroad purposes,

it must follow that no right or interest therein passed to the grantee

under the granting act.

In Hollingsworth v. Des Moines Ry. Co., 63 Iowa 443, 19 N. W.

325, the court made the following statement with respect to the right

and interest acquired by a railroad in land condemned for right-of-

way purposes:

It is certainly true that the railway corporation acquires but a limited right

or interest in lands condemned under the statute for right-of-way purposes.

It is empowered by the statute (section 1241 of the Code) to take and hold so

much real estate as may be necessary for the location, construction, and con-

tvenient use of the railway and to take, remove, and use, for the construction

-and repair of its railway and its appurtenances, any earth, gravel, stone, timber,

or other material on or from the land so taken. The right acquired by it by

virtue of the condemnation proceedings is to occupy and use the surface of the

land taken for the purposes of its railway, and to appropriate and use so

much of the earth or other material upon the land as may be necessary for the

construction and repair of its road. The owner of the land is not divested of

his title, and the interest remaining in him may in some cases be of great

value. If the land should be underlaid with stone, coal, or other mineral, the

'owner would have the right, doubtless, to quarry or mine the same, provided
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this could be done without interfering with the. use of the surface by the
railroad company. * * *

See Smith v. Hall, 103 Iowa 95, 72 N. W. 427, to the effect that the
interest of a railroad in a right of way is the same whether granted
or condemned; see also Penn. Schuylkill Valley By. Co. v. Reading
Paper Mills, 149 Pa. St. 18, 24 AtI. 205.

And the conclusion that no interest in the oil or minerals under-
lying the right of way passed to the railroad under the granting
act, is in no way negatived by the fact that it has been held that a
railroad has sufficient title in the right of way to maintain posses-
sory actions (NVorthern Pacifie Ry. v. Townsend, supra; Rio Grande
Western R. Co. v. Stringhasn, 239 U. S. 44); that a railroad's right
of way is private property and cannot be occupied without its con-
sent (Western Union Tel. Co. v. Penn. R. R. Co., supra) ; that the
right of way is real estate and that structures erected thereon are
fixtures (New Hexico v. United States Trust Co., supra).

But it is contended that if minerals underlying thie right of way
were not intended to pass under the grant, they would have been
expressly reserved just as mineral lands were expressly excluded
from the alternate sections abutting the right of way granted to
certain railroads in aid of construction. Sec. 3 of act of July 2,
1864 (13 Stat. 365) ; Sec. 3 of act of July 27, 1866 (14 Stat. 292). How-
ever, upon analysis, it will be seen that the difference in treatment
by Congress of grants of land in aid of construction and grants
of right of way is consistent with the views herein expressed. The
grants of land in aid of construction contain no restriction or limi-
tation as to use, and were intended to pass the entire title and inier-
est of the United States therein. It thus became necessary, in order
to effectuate the apparent intention of Congress to confine such con-
cessions to lands other than mineral, to reserve and exclude mineral
lands from such grants. This Congress did. Barden v. Northern
Pacific Railroad, supra. Rights of way, however, were granted to
be used for a special purpose and only such right and interest passed
to the grantee as was essential to the use of the land for the purpose
designated. A specific reservation of subsurface minerals was, there-
fore, unnecessary in the right-of-way grants since such grants
operated, by necessary implication, to effect such a result.

Furthermore, it has long been the settled policy of Congress to
reserve and exclude mineral lands from any grant in the absence of
an express provision for their inclusion and to dispose of them only
under laws specially including them. This policy has been recognized
by the Supreme Court in a long line of decisions. Thus, in United
States v. Sweet, 245 U. S. 563, a school land grant to the State of Utah
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was held not to embrace mineral lands, although the grant was abso-
lute on its face and such lands were not expressly excepted. The
court said, pages 569, 572:

* * * Noticeable among those acts is one which, in dealing with grants to
Nevada and. surveys in that State, declared, "in all cases lands valuable for
mines of gold, silver, quicksilver, or copper shall be reserved from sale," c. 166,
14 Stat. 85, and another declaring, "no act passed at the first session of the
thirty-eighth congress, granting lands to states or corporations, to aid in the con-
struction of roads or for other purposes, or to extend the time of grants hereto-
fore made, shall be so construed as to embrace mineral lands, which in all cases
shall be, and are, reserved exclusively to the United States, unless otherwise
specially provided in the act or acts making the grant." 13 Stat. 567. Although
applied in one instance to lands in Nevada and in the other to grants made at
a particular session of Congress, these declarations were but expressive of the
will of Congress that eve~ry grant of public lands, whether to a State or other-
wise, should be taken as reserving and ewcluding mineral lands in the absence
of an expressed purpose to include them; * * *

What has been said demonstrates that the school grant to Utah must be read
in the light of the mining laws, the school land indemnity law and the settled
public policy respecting mineral lands, and not as though it constituted the sole
evidence of the legislative will. United States v. Barnes, 222 U. S. 513, 520.
When it is so read it does not, in our opinion, disclose a purpose to include
mineral lands. Although couched in general terms adequate to embrace such
lands if there were no statute or settled policy to the contrary, it contains no
language which explicitly or clearly withdraws the designated sections, where
known to be mineral in character, from the operation of the mining laws, or
which certainly shows that Congress intended to depart from its long prevailing
policy of disposing of mineral lands only under laws specially including them.
It therefore must be taken as neither curtailing those laws nor departing from
that policy. [Italics supplied.]

See also Mining Company v. Consolidated Mining Co., 102 U. S. 167;
De/Jeback v. Hawkle, 115 U. S. 392; Davis v. Weibbold, 139 U. S. 507;
Du/nbar Lime Co., v. UtahIdaho Sugar Co., 17 F. (2d) 351. In the
light of this established policy, it is not to be presumed that the
failure of Congress to reserve expressly the minerals underlying the
right of way granted under the act manifested an intention on its
part to vest title to such minerals in the grantee.

For the reasons above stated, it is my opinion that under the grant-
ing act of March 3, 1875, the Great Northern Railway Company ac-
quired neither the right to use any portion of its right of way for
the purpose of drilling for and removing subsurface oil nor any title
or interest in or to such oil and the questions propounded are accord-
ingly answered in the negative.

Approved: September 8, 1937.
T. A. WALnns,

First Assistant Secretary.

EVOLt
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YUKON FUR FARKS, INC.

Decided ,September 20, 19.37

ALASKA-TRADE AND MANUFACTURING SITES-FUR FARMING-STATUTORY CO1N7-
STRucTiON-ACT OF May 14, 1898.

Section 10 of the act of May 14, 1898 (30 Stat. 413), authorized the purchase
of a tract in Alaska for fox farming, and was not repealed either expressly
or by implication by the act of July 3, 1926 (44 Stat. 821), making provision
for the leasing of lands in Alaska for fox farming.

Posadas v. Nationtl City Bank, 296 U. S. 497, cited and applied.

WALTERs, First Assistant Secretary:

The Yukon Fur Farms, Inc., has appealed from a decision of the
Conmmissioner of the General Land Office rendered July' 26, 1935,
which held for rejection its application, Anchorage 08396, made June
13, 1935, under section 10 of the act of May 14, 1898 (30 Stat. 413),
to purchase lot 5 (19.22 acres); Sec. 29, T. 58 S., R. 79 E.,:C. R. M.,.
Alaska.

The application alleged that the land was first occupied for fur
farming in 1926, and that $14,354.85 had been expended in improve-
ments. The rejection of the application was based upon the view
expressed in departmental letter of June 3, 1927, that subsequent to
tle passage of the act of July 3, 1926 (44 Stat. 821), making pro-
vision for the leasing of public lands in Alaska for fur farming,
the Department was unwilling to adhere to its previous ruling of
May 20, 1916, holding that applications to purchase land for the
raising of foxes came within the purview of. section 10 of the act
of May 14, 1898, and that except as to those persons who made per-
manent improvements prior to April 7, 1925, applicants for lands for
the purpose of fur farming must invoke the provisions of the act of
July 3, 1926. In the letter, the.Department stated that:

As early as April 7, 1925, Senator John B. Kendrick was advised that this
Department is without authority to lease or sell islands or other lands for
fox farming or for the propagation of fur bearing animals, citing 30 L. D.
417. The letter to Senator Kendrick no doubt influenced the legislation which
resulted in the approval of the act of July 3, 1926 (44 Stat. 821), making pro-
vision for leasing public lands in Alaska for fur farming.

April 17, 1925, was evidently made the critical date for the acceptance
of applications for fur farming under the act of May 14, 1898, as
it announced a change of view as to statutory authority to sell land
for the purpose of a fur farm, which, was not, however, to be invoked
against those who had prior thereto made improvements and expendi-
tures in reliance upon the prior incompatible ruling.

The appeal is based substantially on two grounds; first, that the
business of fur farming is a "productive industry" within the pur-

m 215;
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view of section 10 of the act of May 14, 1898, and that public land in

- Alaska desired for the purpose of fur fanning is subject to applica-

tion and purchase under the terms of that section; and second, that

the act of July 3, 1926, contains no words of repeal of the act of

May 14, 1898, nor anything that justifies the view that it was repealed

in any of its applications by implication under the accepted standard

:rules of construction as to repeals by implication.

As the appellant assails the soundness of the conclusion expressed

in departmental letter of June 3, 1927, and that conclusion being

iftconsistent with a previous decision of the Department, a reexami-

-nation of the bases for the conclusions reached seems advisable.

By decision of April 22, 1916, approved by the Department May

20, 1916, the Commissioner held allowable under section 10 of the

act of May 14, 1898 an application to purchase a tract in Alaska for

-the purpose of fishing and for the propagation of foxes and fur bearing

or other animals. Attention was directed to the provisions of section

12 of the act of March 3, 1891 (26 Stat. 1095), which declares that

-persons
now or hereafter in possession of and occupying public lands in Alaska for the

purpose of trade or manufacture may purchase not exceeding one hundred

and sixty acres, to be taken as near as practicable in square form, of such

land at two dollars and fifty cents per acre;

Jd to decisions of the Department holding that the raising of foxes and

QP cattle was not "trade and manufacture" and to section 10 of the act

-of May 14, 1898, which substantially reenacted, with modification, the

provisions of section 12 above quoted of the act of March 3, 1891; one

-of such modifications being the adding of the words "or other pro-

ductive industry" after the words "trade, manufacture." It was

held that the raising of foxes was a productive industry within the

* meaning of the statute, and by the insertion of the words "or other

productive industry" in section 10 it was intended to broaden the

scope of the former act and that the raising of foxes was a legiti-

mate enterprise coming within the purview of said section 10.- There

is nothing in the act that suggests that the words "productive in-

dustry" were to be restricted to any particular kind of industry.

No record appears of any committee hearing had upon the bill which

resulted in the act of May 14, 1898. The Congressional Record, 55th

Congress, Vol. 31, part 3, p. 2368, however, discloses that in the debate

upon the bill in the Senate, a colloquy occurred between Mr. Carter

in charge of the bill and Mr. Spooner as to what things might be

considered a productivejindustry as follows:

Mr. CARTER. Mr. President, the law as it stands on the statute book provides

that land may be sold in quantities of 160( acres for trade or manufacture.

The words "or other productive industry" are added for the reason that in the

canning of fish, and particularly the canning of salmon, which is the principal



56] DECISIONS OF THE DEPARTMENT OF THE INTERIOR 217

business of that coast country, it has-been held by the Department that canning
salmon was neither trade nor manufacture, and we did not think that it was
probably. a productive industry.

Mr. SpooNER. What would it be?
Mr. CARTER. I suppose it would be a productive industry. 
Mr. SPooNER. Can the Senator imagine anything that would be productive

at all that would not be a productive industry.
Mr. CARTER. Canning salmon would doubtless come under the category..
Mr. SPOONER. Or canning anything else or producing anything on earth.
Mr. CARTER. It might be suggested that if we put in the bill a provision as

to the canning of salmon, which is a great industry, then we might have to
put in next year, possibly, the canning of cod. I believe cod is canned, but I
am not familiar with the fishing business. I know they dry cod.

The fact that attention was called to the very broad meaning of the
words "productive industry," which was not disputed, and that the
words were retained in the bill without limitation or qualification
tends to support the view that the legislative intent was not to confine
their operation to canning fish or any particular form of productive
industry, and the debate. if extrinsic aid in construction is needed,
rather vindicates the. view accepted in the decision of April 22, 1916,
above mentioned. The opinion of Assistant Attorney General Van
Devanter (30 L. D. 417), had nothing to do with the question whether
land could be acquired under section 10 of the act of May 14, 1898,.
for fox farming. The sole questioh there -was whether the Secretary
of the Interior has authority to lease public lands in Alaska for the
propagation of foxes, and nothing said therein conflicts with the view
that lands may not be purchased for a fur farm under the last men-
tioned act. The Department is of the opinion that section 10 of the!

act of May 14, 1898, authorized the purchase of a tract for fox farm-
ing, and if it is right in this view, the relnaining question is whether
the act, so far as applicable to fox farming, was superseded or
repealed by the act of July 3, 1926, section 1, thereof reading as

follows:

That the Secretary of the Interior, in order to encourage and promote devel-
opment of production of furs in the Territory of Alaska, is hereby authorized
to lease to corporations organized under the laws of the United States, or of
any State or Territory thereof, citizens of the United States, or associations of
such citizens, public lands of the United States in the Territory of Alaska
suitable for fur farming, in areas not exceeding six hundred and forty acres, and
for periods not exceeding ten years, upon such terms and conditions as he may
by general regulations prescribe: Provided, That where leases are given here-
under for islands or lands within the same such lease may, in the discretion of
the Secretary of the Interior, be for an area not to exceed thirty square miles:
Provided further, That nothing herein contained shall prevent the prospecting,
locating, development, entering, leasing, or patenting of the mineral resources
of any lands so leased under laws applicable thereto: Andd provided further,
That this Act shall not be held nor construed to apply to the Pribilof Islands,
declared a special reservation by the Act of Congress approved April 21, 1910:
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And provided further, That any permit or lease issued under this- Act shall re-
serve to the Secretary of the Interior the right to permit the use and occupa-
tion of parts of said leased areas for the taking, preparing, manufacturing, or
storing of fish products, or the utilization of the lands for purposes of trade or
business, to the extent and in the manner provided by existing laws or laws
which may be hereafter enacted (U. S. C., 3d supp., title 48, sec. 360).

The remaining section (sec. 2) authorized the Secretary of the
Interior to perform ally and all acts and make such rules and regula-
tions necessary to carry the act into effect and provides for a forfei-
ture of leases on failure to stock the leased area. It is plain that if
the act of July 3, 1926, repealed the act of May 14, 1898, so far as it
applied to the purchase of tracts for fur farming, it did so by impli-
cation. The rules as to repeals by implication are rather compre-
hensively stated in Posadas v. National City Bank, 296 U. S. 497,
503, 504, and so far as applicable here are as follows:

* * * The cardinal rule is that repeals by implication are not favored.
Where there are two acts upon the same subject, effect should be given to both
if possible. There are two well-settled categories of repeals by implication-
(1) where provisions in the two acts are in irreconcilable conflict, the later
act to the extent of the conflict constitutes an implied repeal of the earlier
one; and (2) if the later act covers the whole subject of the earlier one and is
clearly intended as a substitute, it will operate similarly as a repeal of the
earlier act. But, in either case, the intention of the legislature to repeal must
be clear and manifest; otherwise, at least as a general thing, the later act is to
be construed as a continuation of, and not a substitute for, the first act and will
continue to speak, so far as the two acts are the same, from the time of the
first enactment.

The law on the subject as we have just stated it finds abundant support in the
decisions of this court, as well as in those of lower federal and state courts. It
-will be enough to direct attention to a few of these decisions out of a very large
number. In United States v. Tynen, 11 Wall. 88, 92, Mr. Justice F ield, speaking
for the court, after stating the general rule, said that if two acts "are repug-
nant in any of their provisions, the latter act, without any repealing clause,
operates to the extent of the repugnancy as a repeal of the first; and even where
two acts are not in express terms repugnant, yet if the latter act covers the
whole subject of the first, and embraces new provisions, plainly showing that it
was intended as a substitute for the first act, it will operate as a repeal of that
act." It was not meant by this statement to say, as a casual reading of it might
suggest, that the mere fact that the latter act covers the whole subject and em-
braces new provisions demonstrates an intention completely to substitute the
latter act for the first. This is made apparent by the decision in Henderson's
Tobcacco, at the same term, 11 Wall. 652, 657, where, in an opinion delivered by
Mr. Justice Strong, it is said, "But it must be observed that the doctrine [of the

iynen case] asserts no more than that the former statute is impliedly repealed,
so far as the provisions of the subsequent statute are repugnant to it, or so for
as the latter statute, making new provisions, is plainly intended as a substitute
for it. Where the powers or directions under several acts are such as may well
subsist together, an implication of repeal cannot be allowed." [Italics are In
the original.] These two cases, with others, are briefly reviewed by this Court
in Red Rock v. Henry, 106 U. S. 596, 601, by Mr. Justice Woods, and the court's
conclusion stated as follows:

[Vol.
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"The result of the authorities cited is that when an affirmative statute con-
tains no expression of a purpose to repeal a prior law, it does not repeal it
unless the two acts *are in irreconcilable conflict, or unless the later statute
covers the whole ground occupied by the earlier and is clearly intended as a
substitute- for it, and the intention of the legislature to repeal must be clear
and manifest."

The implication of which the cases speak must be a necessary implication.
Wood v. United States, 16 Pet. 342, 362-363. It is not sufficient, as was said by
Mr Justice Story in that case, "to establish that subsequent laws cover some
or even all of the cases provided for by [the prior act]; for they may be
merely affirmative, or cumulative, or auxiliary." The question whether a stat-
ute is repealed by a later one containing no repealing clause, on the ground of
repugnancy or substitution, is a question of legislative intent to be ascertained
by the application of the accepted rules for ascertaining that intention.
United States v. Clafln, 97 U. S. 546, 551; Eastern Extension Tel. Co. v. United
States, 231 U. S. 326, 332.

No irreconcilable conflict is perceived in the grant in fee of 80 acres
or less and the lease of 640 acres or more for the same purpose. Such
a scheme of disposal and use was adopted in the potash act of Octo-
ber 2, 1917 (40 Stat. 297). And, it is not perceived why a grant of a
fee title to portion of the land devoted to fur farming would not
further rather than hinder the object of the act of July 3, 1926,
namely, the development and production of furs in Alaska, as it
would enable the fur farmer to secure an indefeasible title to that
part of his farm upon which he had made extensive and valuable
improvements. It is obvious that the later act does not cover the
whole subject of the former and nothing appears in the Congres-
sional Record or in the report of the committee on H. R. 8048,
Sixty-ninth Congress, which was enacted, to indicate that the act was
intended as an exclusive method of securing rights in public land for
the purpose of fur farming. There is nothing in the history of the
passage of the bill that supports the surmise expressed in the Depart-
ment's letter of June 3, 1927, that the letter of April 7, 1925, to Senator
Kendrick influenced its passage. The record shows that both H. R.
8048 and the identical bill S. 2688 were introduced at the request of the
Department of the Interior and that bills providing for the lease of
public lands for fur farming were introduced in both the Sixty-
seventh- and the Sixty-eighth Congresses, and it is pertinent to notice
that the bills on this subject (H. R. 10408 and S. 3586), introduced in
the Sixty-seventh Congress, contained a provision which did not
appear in the bill that was subsequently passed, which reads:
That no person, partnership, corporation, or association shall use any lands of
the United States within the provisions of this Act for grazing or for fur
farming except under a lease or permit granted in accordance with the rules or
regulations prescribed by the Secretary of Agriculture under the provisions of
this Act.
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It would seem that if Congress intended that the act of July 3, 1926),

should be an exclusive method of acquiring rights in public lands for

the purpose of fur farming, a provision to the same effect as that last

quoted would have been incorporated in the law.
In accordance with the views above expressed, the Commissioner's.

decision is reversed and the application should be considered without

regard to the departmental letter of June 3, 1927.
Reversed..

ASA W. JUDD

Decided Septeinber 20, 1937

PuiJiLo LANDs-ArPPioATIoN FORo ADJOINING FAR ENB Y.in.

An application for adjoining farm entry undet section 2289, Revised Statutes,.

based upon allegations of continued occupation and cultivation thereof, and.

continued occupation of adjoining town-site lots for agricultural purposes,

where the town-site lots were patented under the act of July 28, 1914

(38 Stat. 558), which directed the survey, platting, and patenting of town

lots and agricultural tracts, is not within the rule that a town lot border-

ing public land subject to entry cannot be made the basis for an adjoining

farm entry.
William F. Roedde (39 L.. D. 365), distinguished.
Continuous claim and occupation of public land as a settler initiated prior to

various withdrawals and before the rights of the State attached under its

school land grant creates equities that may be considered the basis for

acquisition of the land as an adjoining, farm. Where a Ssettler continues to

claim and occupy a tract of public land, abandonment of various attempts

to acquire title under the public land laws in the absence of adverse claim

is not an abandonment of the claim.

WALTERS. First Assi-s taut Secretary:
Asa W. Judd has appealed from a decision of the Commissioner of

the General Land Office rendered March 4, 1937, holding for cancela-

tion his adjoining farm entry, Phoenix 074640, for the NWI/4SW'/ 4

Sec. 16, T. 41 N., R. 2 W., G. & S. R. M., made February 9, 1937, under

Section 2289, Revised Statutes.
The basis assigned for the entry was the ownership by the applicant

of blocks 1 and 10 of the Fredonia town site adjoining said tract

and residence thereon. The records show said lots were applied for

and patented April 12, 1936, under the town-site laws in the name of

A. Walter Judd, Jr., who entrymnan states is his son and who still

retains the legal title. T-he Commissioner held as a basis for cancela-

tion that the entryman was not the owner of the land and, was not

therefore qualified to make the entry.
Entryman avers in his appeal, in substance and effect, that the

lots were acquired for him and are his property; that in their acquisi-

tion his son's name was used for the reason that he being the only
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United States Commissioner in the locality before whom the neces-
sary papers could be executed would have had to journey a-long way
to Flagstaff, Arizona, to have the necessary jurats administered had
he made the application for the lots in his own name; that the lots
are transferable to him on request. :These averments are corroborated
in an affidavit executed by the patentee.

It has been held by the Department that equitable ownership of
V adjoining land and residence thereon is a sufficient basis for an adjoin-
ing farm entry. A possible objection to present adjoining farm entry,
however, is the rule in iVilliam F. Roedde (39 L. D. 365) that a
town lot bordering on public' land subject to entry cannot be made
the basis for an adjoining farm entry.

*-^ - This ruling seems, however, based on the spirit and not the letter
'of Section 2289, Revised Statutes, the applicable part of which reads
that:
0; * A* * every person owning and residing on land may, under the provisions
of this section, enter other land lying coiltiguous to his land, which shall not,
with the land so already owned and occupied, exceed. in the aggregate one
hundred and sixty acres.

The rule in the Roedk case was deduced from the doctrine there-
tofore frequently announced that land devoted to urban: uses -could
not be made the basis for an adjoining farm entry. The act of July
28, 1914 (38 Stat. 558), directed the Secretary of the Interior to
survey, plat and patent town lots and agrieultural tracts in section 17
and other sections which were occupied and improved.

In view of entryman's recitals of long-continued occupation of
both the tract applied for and the town blocks, and the character of
such occupancy, it. is-not believed that the rule in the Roedde case
is applicable.

* Gleaning material averments from the entryman's various showings,
it appears that he exchanged land in Utah for a, squatter's claim
which included the land in the patented lots and the NWIASW1A
Sec. 16; that in 1898 or 1899 he settled upon the claim establishing
his residence on the land now included in the lots which has con-
tinued to be his home to the present time; that part of the land orig-
inally claimed by him was invaded by other claimants and settlers
and part -surveyed as town lots; including that in which he lived,.
over his protest, but that he has continued in uninterrupted posses-

sion of blocks 1i and 10 and NW1A4SW1/ 4 Sec. 16 which he has
farmed and improved and fenced, and has had from 12 to 15 acres
under irrigation and raised wheat and other crops. The records
show that on October 24, 1922, Asa W. Judd rmade application
054473 for 320 acres under the enlarged homestead act, including
NW',4SWW4 Sec. 16, ut that subsequently he requested the return of
his filing fees, which was construedt as Sa withdrawal of his-applica-

221
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tion, and the filing fees were returned to him and the case closed

November 29, 1927; that on February 4, 1925, he filed stock-raising

homestead application 057701 which included NW¼.SW1/4 Sec. 16,

which was rejected for conflict and incorrect description and because

the land in Sec. 16 was held to belong to the State of Arizona; that

on March 2, 1927, he filed desert land application 060492 for the

NWV/ISW¼/4 Sec. 16, which was rejected by the register for the

reason that the tract was within a school section, but upon review;

of; this action the Commissioner by decision of May 19, 1927, consider-

ing the effect of various withdrawals and restorations, the grant to

the State and Judd's allegations of settlement prior thereto, held

that his claim was superior to that of the State and in the absence

of protest after notice to the State his application would be governed

by the desert land laws and regulations thereunder. The State filed

no protest. However, Judd, on September 20, 1927, withdrew his

application and his filing fees were, returned to him.
The record shows that T. 41 N., R. 2 W., was withdrawn October

16, 1927, for the use of the Kaibab and other Indians, which appears

to have embraced what was upon survey of 1911 (plat approved

June 12, 1912) described as W½/2, T. 41 N., R. 2 W., including Sec.

16. The Indian reservation was revoked as to said township July

8, 1913, but. on July 8, 1913, the township was withdrawn by Execu-

tive Order No. 1786 under the act of June 25, 1910, for the purpose

of classifying the lands and for further legislation. The act of

July 28, 1914, supra, was thereafter enacted. Plat of the township

(Fredonia) was accepted April 22, 1921, which did not include

NW1/4SW% Sec. 16. October 22, 1918, Executive Order No. 1786

was revoked and the public lands, the disposition of which was pro-

vided for in the act of July 28, 1914, were directed to be restored to

entry. April 24, 1924, departmental order specified NW'/4SW'A/4

Sec. 16 among the tracts released from the withdrawal, but did not

include it in the tracts ordered to be restored to entry, presumably

because it was in a school section.
November 26, 1934, by Executive Order No. 6910, the vacant,

unreserved, and unappropriated public lands in Arizona and 11 other

States were temporarily withdrawn from settlement,, location, sale,

or entry for classification under the Taylor Grazing Act (act of

June 28, 1934, 48 Stat. 1269). The NW1/48W/4 Sec. 16 was included

in Grazing District No. 1, Arizona, established July 9, 1935.

According to the showings of Judd, the tract for which title is

sought is a part of the land occupied and, claimed by him as a settler

prior to the withdrawal for the Indians and before the rights of the

State would have otherwise attached and such occupation and claim

have been maintained until the present time. The Department. is,
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therefore, of the opinion that his rights are not affected by the
various withdrawals, the grant to the State or the inclusion of the
land in a grazing district. The State has acquiesced in the ruling
that he had a superior right to that acquired under the school land
grant and no other claim adverse to him has been asserted. His,
failure to acquire the title under the homestead or the desert land law
is not due to any action of the Land Department but to his volun-
tary abandonment of his application, but the abandonment of his,
attempts to procure the title was not an abandonment of his claim
to the land, and the Department is of the opinion that hisi equities
are such that if he files a deed from his son to himself conveying
the legal title to blocks I and 10 as evidence that he is the equitable
owner and entitled to acquire the legal title thereof, his adjoining
farm entry should not be disturbed but allowed to proceed to patents
As modified, the decision of the Commissioner is affirmed.

Modified. 

MANUEL S. MONTOYA

Decided September 24, 193:7

STOCKcRcASING H1orESTAn-RIGHT TO MAKE ENTRY.

Settler rights -to make- entry not prejudiced by misdescription of tracts,
rilinquishments by entrymen filing in the wrong land district, or erroneous.
cancelations by the General Land Office due to confusion and uncertainty
as to the boundary between Colorado and New Mexico. Where claimant-
has a valid settlement claim and a right to reinstatement and amendment;
of his entry prior to withdrawal of the land, such rights are not barred for
the reason that he filed an application for second entry subsequent to a,
withdrawal of the land, as there was no occasion for an application for
second entry.

Where rights of claimant were initiated by his settlement and such settle--
ment was maintained until the withdrawal of November 26, 1934, the
claimant has, a valid existing right excepted from the force of the with-
drawal and the subsequent establishment of a grazing district embracing
the land, and the claimant, though somewhat tardy in asserting his rights,.
in the absence of an adverse claim, may be allowed to change his applica-
tion for the land settled upon and other land under the stock-raising home-
stead law, which is unallowable, to one under section 2289, Revised Statutes,
for the land actually settled upon.

WALERs, First Assistant Secretary::
Manuel S. Montoya has appealed. from a; decision of the Commis-

sinner of the General Land Office, rendered May 22,1936, which held
for rejection his application for second entry and application under
the stock-raising homestead act, Pueblo 056044, embracing Tract No.
37, lots 3, 4, 6, and 8 of Sec. 21, lots 5 and 6, Sec. 22, T. 32 N., R 1 E.,
N. M. P. M., Colorado, containing 382.10 acres.

223,



224 DECISIONS OF THE DEPARTMENT OF THE INTERIOR V

The record shows claimant filed application for second entry and
application under section 2289, Revised Statutes, on June 16, 1934. 
'The applicant was advised that the land was misdescribed, was on
the wrong form, and that the area sought should be applied for
under the stock-raising homestead act. Applicant filed an amended
application properly describing the land on the proper form October

-6, 1934, accompanied by petition for designation.
The lands involved have never been designated as subject to entry

under the stock-raising act. July 8, 1935, the, Division of Grazing
* declined to designate the land as of stock-raising character and ad-

vised that on September 14, 1934, the township in question had been
-withdrawn for the proposed Animas Grazing'District No. 4, which
was established April 6, 1935.

Upon the facts appearing, the action, rejecting the stock-raising
'homestead application, is in accord with settled precedents and was
*rights but from other showings of the claimant and reference to other-

* records of his attempts to enter a part of the land under the home-
stead laws, it seems the; Commissioner overlooked his claim to sub-

* stantial rights as a settler and failed to advise him of the proper
* steps to be taken to have them recognized.

The record shows that on September 4, 1914, claimant made home-
*d ; stead entry, Santa Fe 021771, for S%/2NE1/ 4, NE'/4NE'/4 Sec. 21,

* NW'ANW¼/4 Sec. 22, T. 32 N., R. 1 E., N. M. P. M. April 16, 1917,
he applied to amend his entry to SWi/4NEI, x SE'ANW'A/ and Lot 2,
'Sec. 21 in same township and range "In Colorado"' and lots 1 and 2,
Sec. 8'in the same township and range "In New Mexico," stating that,
-part of his land has been shown by a private survey to be in Colorado
and part in New Mexico. The register at Santa Fe transmitted a
-copy of the application to the register at Durango who serialized it
as a homestead application Durango 06871 for the lands he had de-:
scribed as in Colorado. Both applications were suspended because
of a dispute as to the true boundary between Colorado and New
Mexico. The claimant represented, in substance, that by the amend-
ment he intended to apply for the tracts covering his improvements.
November 7 1921, claimant relinquished entry; 021771 and the case
was closed in the Santa Fe office. Upon instructions from the Coin-
mnissioner, application 06871 was rejected and closed. July 13, 1927,
applicant filed an application in the Pueblo office to amend Durango
06871 to embrace SE/4NW'/4, S½/2NEi/4 Sec. 21, and SW¼/4NWl/4
Sec. 22, T. 32 N., 1R. 1 E., and no other land, as the land first in-
tended to be entered, in which he called attention to his previous
filings and alleged that he filed relinquishment of 021771 because by * *

the resurvey of the new bouldary between Colorado and New Mexico
-his land was found to be in the former. The application was rejected'

[Vol.
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for the reason there was nothing to amend. In his application for
second entry filed June 16, 1934, he describes his prior entry as
Durango 06871 for SW1/4NEI/4, SEI/4NW1/4 and lot 2, Sec. 21, T. 32
N., R. .1 E. and states that he established residence on said land in
October 1914 and had lived thereon continuously since,- He mentions
his improvements on the land consisting of houses, corrals, road, and
other buildings and 'values them at $375. July 18, 1918, the township
in question was withdrawn from all forms of entry pending re-
survey. September 23, 1926, plat of resurvey of portions of T. 32
N., R. 1 E., N. M. P. M. was accepted showing the land described in
06871 segregated as Tract 37 and indexed as Manuel S. Montoya,
canceled homestead entry, and that such tract with the other tracts,
now applied for were in Colorado. What was known as the Darling
line is depicted on the plat as the boundary between the States.

Judicial notice will be taken of the fact. that at the time Montoya
made his first filings dispute existed as to the boundary between
New Mexico and Colorado; that New Mexico claimed to what is,
known as the Carpenter line, established in 1903; that the (Carpenter
line was accepted by the General Land Office and was much farther
north than the older Darling line which theretofore had been recog-
nized and accepted as the boundary; that the Supreme Court by de-
cision of January 26, 1925, decreed that the latter' was' the true
boundary (New Mexico v. Colorado, 267 U. S. 30). It'also appears
that a plat of township 32 N., R. 1 E., approved in 1887, showed the
boundary mentioned as passing through Sec. 8 and sections in
the same tier. and shows lot 2, Sec. 8 as in New Mexico and as abut-
ting the State boundary, and apparently adjacent to the tracts Mon-

.toya 'claimed in Colorado.
There is small wonder that confusion and uncertainty existed as

to the proper description of the land upon which Montoya claimed
settlement and as to the proper district in which to file. The relin-e
quishment of entry made in New Mexico was obviously not intended
as an abandonment of his right to the land he had settled upon, and
as the' description therein does not cover all the land described in
his application, Durango 06871, the propriety of directing cancela-
tion thereof because of relinquishment of Santa Fe 021771 is ques-
tionable.

Claimant's rights cannot be regarded as first initiated with the
filing of application 056044. He had not lost, forfeited, or aban-.
doned the land intended- first to be entered within the meaning of
the act of September 5, 1914 (38 Stat. 712), providing for second
homestead or desert-land ettries and there is no occasion for an ap-
plication for second entry. A prior withdrawal will not bar his
Tight to amendment merely because he filed'an application for second
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entry instead, of an application for reinstatement and amendment

(Edgar A. Potter, 40 L. D. 571). The rights of claimant were ini-

tiated by, his settlement, and such a. settlement continued to be -main-

tained until the time of the, withdrawal of November 26, 1934, is

recognized as a valid existing right excepted from the force of the

withdrawal and the subsequent establishment of the grazing district.

There is no suggestion of an adverse settlement claim so that the

fact that claimant has been somewhat tardy in seeking to perfect

'his rights does not'preclude the exercise of his rights. The applicant

should be allowed to change his application to one. under section

2289, Revised Statutes, for the tracts he settled upon in 1914 described

according to the present governing plat of survey, subject to ,the

limitation of acreage prescribed in that section.- His application

for any additional land should be rejected. As herein modified, the

decision of the. Commissioner is affirmed.
Modifled.

INTERPRETATION OF THE TAYLOR GRAZING ACT

Opinion, October 8, 19-7

TAYLOR GRAZING AcT-AUTH1ORITY OF SECRETARY TO ACCEPT CONTRIBUTIONS OF

FUNDS RECEIVED BY STATE UNDO.I SEcTION 10-USE OF .SUCHI FUNDS IN

GRAZING DISTRICT

The Secretary of the Interior is authorized under section 9 of the Taylor

Grazing Act to accept contributions consisting of or including funds

received by a State under section 10 of the act when proffered to him by

the State or by those vested, under the State law, with control over the

expenditure of such funds, even though the contributions are conditioned

on his use of the money for a particularly specified type of expense incident

to the administration, protection, or improvement of the grazing district

wherein the funds originated.

- There is no need forimodification of the Executive order of January 17, 1873,

in order to permit a regional grazier to participate in the expenditure of

State grazing funds in the, manner authorized by the State laws enacted

pursuant to section 10 of the Taylor Grazing Act.

MARGOLD, Solicitor:

At the request .of the Director of Grazing, certain problems in-

volving, among other things, a construction of sections 9 and 10 of the

Taylor Grazing Act (act of June 28, 19S4, 48 Stat. 1269) as amended

by the act of June 26, 1936 (49 Stat. 1976), have been referred to me

for opinion.
Section 9, as amended, provides in part:

* * * The Secretary of the Interior shall also be empowered to accept

contributions toward. the administration, protection, and improvement of the

district, moneys so received to be covered into the' Treasury as a special fund,



56] D)ECISIONS OF THE DEPARTMENT OF THE INTERIOR

which is hereby appropriated and made available until expended, as the
Secretary of the Interior may direct, for payment of expenses incident to said
administration, protection, and improvement, and for refunds to depositors
of amounts contributed by them in excess of their share of the cost.

Section 10, as amended, provides:
That, except as provided in sections 9 and 11 hereof, all moneys received

under the authority of this Act shall be deposited in the Treasury of the United
States as miscellaneous receipts, but 25 per centum of all moneys received under
this Act during any fiscal year is hereby made available, when appropriated
by the Congress, for expenditure by the Secretary of the Interior for the con-
struction, purchase, or maintenance of range improvements, and 50 per centum
of the money received under this Act during any. fiscal year shall be paid at
the end thereof by the Secretary of the Treasury to the State in which the
grazing districts or the lands producing such moneys are situated, to be
expended as the State Legislature of such State may prescribe for the benefit
of the county or counties in which the grazing districts or the lands producing
such moneys are situated: Provided, That if any grazing district or any leased
tract is in more than one State or county, the distributive share to each from
:the proceeds of said district or leased tract shall be proportional to its area in,
*said district or leased tract.

Eight States in which grazing districts have been established have
*enacted laws which, in one form or another, place control over the
expenditure of funds received under section 10, supra, partly or
wholly in the hands of the district advisory boards created by the
Secretary of the Interior to advise him on matters affecting the ad-
ministration of the Taylor Grazing Act. Thus, the Arizona statute
(Chap. 11, Arizona Laws of 1937) provides for the allocation, to each

*of its counties containing a grazing district established under the
Taylor Grazing Act, of so much of the State fund as corresponds to
the amount originally contributed by the lands in that district, and
for the disbursement of each county fund "upon the warrant of the
grazing district signed by the chairman of the board of district
advisors and countersigned by the vice-chairman thereof and 'the
regional grazier in administrative charge of said district." The
statute also provides that the fund "shall be expended as the board
of district advisors may direct, within said county, for range im-
provements and the maintenance thereof, predatory animal control,
rodent control, poisolnous or obnoxious weed extermination, or for
the purchase or rental of facilities or lands within such county
which will benefit such grazing district or the part thereof within
said county."

Substantially similar statutes also have been enacted in Colorado,
Idaho, New Mexico, and Wyoming. Senate Bill No. 401, Colorado,
approved April 27, 1937; Chap. 28, Idaho Laws of 1937; Chap. 38,
New Mexico Laws of 1937; Chap. 57, Wyoming Laws of 1937. The
statute enacted in Utah likewise does not differ materially from the
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one enacted in Arizona except that it vests control over the spending
of the State's share of Taylor Grazing Act fee funds in the various
district advisory boards without mentioning the chairmen or vice-
chairmen or the regional graziers.. Chap. 153, Utah Laws of 1937.
The Montana statute provides that the moneys "shall be expended
only for range improvements such as fences, reservoirs, wells, and
for such other range improvements situated within the county or
counties and district as the District Advisory, Board may approve."
Chap. 55, Montana Laws of 1937. In Nevada the statute provides
that the money "shall be distributed to the county or counties by. the
State Treasurer in such manner as the Secretary of the Interior may
direct. The State Treasurer shall deposit all money received to the
credit of the advisory boards of the district in which the grazing
fees were collected * * *. Such money shall be expended within
the- said county or counties for range improvements and related
matters." Assembly Bill 278, 1935 Nevada Statutes, pp. 193, 194..

The Director of Grazing requests my opinion as to whether the.
Secretary of the Interior is authorized, under section 9 of the Taylor
Grazing Act, to accept a contribution consisting of funds received
by a State under section 10 of that act and by a county under the
State law, when the funds are proffered to the Secretary by the dis-
trict advisory board, or others having control over the expenditure
of the fund, on condition that he devote it to one or more of the
specific purposes enumerated in the State law.

Apart from a consideration of the particular State statutes that
have been enacted, this request involves a broad inquiry into the
Secretary's power, under section 9 of the Taylor Grazing Act, to ac-
cept contributions made by a State and consisting of funds received
by it under section 10 of that act. I am of the opinion that the Sec-
retary does possess this power.

Section 9 contains no express or implied restriction either as to
the identity of the contributor or the source of the contributed funds.
Under its provisions, a contribution from a State is no less acceptable
than a contribution from anyone else; and it can make no difference
whether the money was raised by taxation, or earned through some
State proprietary venture, or received pursuant to section 10 as the
State's share of the revenues derived under the Taylor Grazing Act.
Section 10, similarly, contains no express prohibition against the
use by a State of its share of those revenues as a contribution under
section 9; nor can any of its provisions be held to preclude such a
use by necessary implication. The mere fact that section 10 pro-
vides for payments by the United States to the States neither re-
quires nor justifies a contraction of the all-inclusive language of
section 9 by administrative or judicial interpretation so as to pro-
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hibit States from making any contributions at all, or from, making
contributions consisting wholly or partly of the very funds received
from the United States. In the absence of any language in section
9 or in section 10 affirmatively intimating the existence of any such
exceptions, their interpolation can be justified, if at all, only in order
to eliminate an otherwise irreconcilable inconsistency between the
two sections.

No such inconsistency exists here. It is not a situation where, but
for the implication of the proposed exceptions, section 10 would pro-
vide merely for the payments by the Unifed States to the States and
section 9 for the immediate repayment of the same funds by the
States to the United States. The payments to the States are condi-
tioned, not on their return to the United States, but on their use at
the behest of the State legislature "for the benefit of the county or
counties in which the grazing districts or the lands producing such
moneys are situated." The State thus has a very wide choice both
as to the method of spending the funds received from the United
States and the specific purposes to which they are to be put. To say
that this wide choice permits the State, if it so desires, to turn all or
a part of the money, by itself or in conjunction with other funds,
over to the Secretary of the Interior to be used by him for the "ad-
ministration, protection, and improvement" of the various districts
wherein it originally was raised is not to render section 10 meaning-
less nor even to impair in the slightest the sensible character of its
provisions. On the contrary, to hold that the State may not do so
is to refuse without reasonable basis to give full effect to the plain
meaning of the statutory provision.

Section 10 does not require the State to expend the funds only on
such beneficial projects as are carried on directly by the State itself.
The sole restriction is that the funds be devoted to some purpose or
purposes actually beneficial to the county or counties in which the
money originally was raised. The State does not contravene this
limitation if, instead of spending the money on some State project,
it turns it over in a lump sum to some municipal, Federal, or private
agency for use in connection with some appropriately beneficial activ-
ity in which that agency actually is engaged. There is no reason,
therefore, why the State may not offer to turn the funds over to the
Secretary of the Interior for use by him under the Taylor Grazing
Act for the administration, protection, and improvement of the graz-
ing lands in its various counties. Such a use would promote the
interests of conservation and can legitimately be regarded by the
State legislature as beneficial to the counties where the money orig-
inally was raised. By contributing the money raised in each county
to the Secretary for such use in that county, therefore, the State
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would be expending the funds received under section 10 "for the
benefit of the county or counties in which the- grazing districts or
the lands producing such moneys are situated." This would fully
meet the requirements specified in section 10; and under the broad
provisions of section 9, the Secretary would be authorized to accept
the offered funds as a contribution.

Such contributions, however, have not thus far been made by any
of the States entitled to payments under section 10 of the Taylor
Grazing Act. As has already been indicated, the States have enacted
laws providing for a division of the fund among the different coun-
ties and authorizing a local group in each county to spend its share
for variously designated purposes. These local groups consist of
or include members of the district advisory boards set up by the
Secretary of the Interior under the Taylor Grazing Act; and it is
these-groups who are or may be desirous of turning over to the
Secretary of the Interior the funds under their control as a contri-
bution under section 9 of that act.

The action proposed to be taken under the State laws thus re-
quires two distinct steps, one involving the transaction whereby the
State divides the fund received under section 10 among its various
counties and places each county fund at the disposal of the local
group designated in the State statute, the other involving the pro-
posed payment of each county fund by the local group to the Secre-
tary of the Interior as a contribution under section 9.

The validity of the first step is hardly open to question. Each
of the State laws fully complies with the requirements of the Taylor
Grazing Act both with respect to the division and the expenditure
of the funds received by the State pursuant to section 10 of that act.
No question at all can arise as to section 9 because the division of the
State fund among the counties and the designation of the persons
who shall have power in each county to spend the county's share of
the money does not involve any contribution whatsoever by the State
to the Secretary of the Interior. If the division of the State fund
is handled in a way which results in vesting the local group with
title to the local fund, then the transaction clearly involves a transfer
of the money by the State to the members of the local group in trust
for the purposes set forth in the State law. If title remains in the
State or passes to its political subdivisions, the counties, then the
members of the local group are agents, rather than trustees, with
power to dispose of the fund in conformity with the provisions of
the State law. In either case, the transaction does not involve any
contribution by the State to the Secretary of the Interior or any
question of the propriety of making or of accepting such a contri-
bution under the Taylor Grazing Act.
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These questions, together with iseveral others not yet mentioned,
all do arise, however, in connection with the second step whereby the
local groups are planning to turn over the funds at their disposal
to the Secretary of the Interior as a contribution under section 9.
So far as the making of such contributions is concerned, the reasons
already considered, which would permit the State itself to make the
contributions directly to the Secretary without violating the Taylor
Grazing Act, likewise enable the local groups to do so either as the
authorized agents or trustees designated by the State. It is imina-
terial that the money being contributed under section 9 originally
was received by the State under section 10. The only requirement
which must be met in spending money received by a State under
section 10 is that the expenditure shall be "for the benefit of the
county or counties in which the grazing districts or the lands pro-
ducing such moneys are situated." Each of the State laws assures
full compliance with this requirement not only by providing for an
appropriate division of the State fund among the counties but also
by permitting the county funds to be used only for certain specified
purposes whose beneficial character, within the meaning of section 10,
is not open to dispute.

There remain, however, several problems not yet considered. The
first is whether, under the State laws, the local groups are author-
ized to transfer the funds at their disposal to the Secretary of the
Interior as a contribution under section 9 of the Taylor Grazing
Act, or whether they themselves must disburse the local funds piece-
meal for some project or projects beneficial to their respective coun-
ties and directly undertaken or controlled by them. While this is
a question of State law as to which I cannot speak with authority, I
personally see no room for a reasonable difference of opinion so far
as concerns the statutes here under discussion. I do not believe any
of those statutes can properly be held to prohibit a local group from
using the funds at its disposal for the purpose of making the con-
tribution under section 9 of the Taylor Grazing Act. The State
statutes, it is true, all limit the local groups to purposes more specific
than "the administration, protection, and improvement of the dis-
trict." In some cases, indeed, the State law includes purposes which
cannot be achieved under the Taylor Grazing Act; but it does so in
a way which permits, rather than compels, the local group to devote
the funds at its disposal to such purposes. (E. g., the Arizona law,
quoted supra, which authorizes the funds to be expended, among
other things, "for the purchase or rental of facilities or lands within
such county which will benefit such grazing district," whereas the
Attorney General has, ruled, in an opinion dated May 14, 1937, that
funds derived from contributions are not available for such purposes
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because of section, 3736 of the Revised Statutes, prohibiting the

purchase of land on account of the United States "except under a

law authorizing such purchase.") Each local group thus is free,

without violating any trust imposed or authority conferred upon it

under the State statute, to condition the contribution to the Secretary

of the Interior on his use of the funds for some purpose or purposes

specifically authorized by the State law and not prohibited by Fed-

eral law.
While the local groups thus may make the proposed contributions

to the Secretary without violating either State or Federal law, a

question still remains whether the Secretary may with equal pro-

priety accept and use the money under section 9 of that act. Section

9 empowers the Secretary "to accept contributions toward the admin-

istration, protection, and improvement of the district" wherein the

money originally was raised, and to devote the donated funds to the

"payment of expenses incident to said administration, protection,

and improvement * * *" Because the State laws limit the use

of section 10 funds to a small list of specifically enumerated pur-

poses, such as range improvements and maintenance, rodent control,

and poisonous weed extermination, a local group could not, without

exceeding its authority, make a general and unlimited contribution

"toward the administration, protection, and improvement of the dis-

trict." It would have to limit or condition the Secretary's power

to use the contributed funds to one or more of the particular pur-

poses specified in the State law. This raises the questions whether

section 9 authorizes the Secretary to accept such limited contribu-

tions under any circumstances, and whether he may do so under the

circumstances here actually presented.
There is no express prohibition in the Taylor Grazing Act against

the acceptance of conditional contributions by the Secretary of the

Interior. Nor is there any basis for implying any general prohibi-

tion that would preclude the Secretary from accepting funds offered

for particular purposes which not only are permissible under the act

but which he actually intends to achieve and for which he would have

to use Federal funds if he rejected the contributions. The only rea-

son I can perceive for any implied restriction on the Secretary's

power to accept conditional contributions is in order to protect him

against the necessity of devoting contributed funds to purposes that

are prohibited by the act or that he may find inexpedient to fulfill

after having accepted the contribution. It may be conceded that the

Secretary has no authority to accept or to use contributions that are

limited exclusively to a purpose or to purposes which he is not au-

thorized to accomplish. But beyond this, no implied limitation on
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his power under section 9 is necessary or desirable. Indeed, there
is no reason to deny the Secretary the power to accept a contribution
partly limited to illegal or unauthorized purposes so long as he is
allowed a choice, under the terms of the gift, as to which of the
specified purposes he shall achieve through use of the contributed
funds. To hold that the Secretary is authorized to accept such con-
tributions is not to hold that he is compelled to accept them or even
to devote any part of the funds, after acceptance, to the illegal or
unauthorized purposes. Similarly, to hold that the Secretary is free
to accept contributions limited to particular purposes which he is
authorized to achieve is not to compel him to expend the contributed
funds for the specified purposes if it later proves unnecessary or in-
advisable to do so. The Secretary can refrain from spending any
or all of the money without violating either the conditions on which
the gift was made or the provisions of section 9, which expressly
authorize the refund of unexpended contributions.

On the other hand, effective administration of the Taylor Grazing
Act would be hampered very seriously by a denial of the Secretary's
power to accept conditional contributions. So far .as private con-
tributors are concerned, it is, of course, impossible to foretell just
how many would be deterred from making any contributions at all
if denied the privilege of specifying the kind of items for which their
money should be spent. Yet there is, at least, a real possibility not
only that very substantial amounts would thereby be lost to the
United States every year, but also that those amounts would actually
have been available in lieu of Federal funds for the payment of ex-
penses necessarily incurred in any event in the administration of the
Taylor Grazing Act. As for nonprivate contributors, to deny the
Secretary's power to accept conditional contributions is to prevent
him from receiving the very substantial sums already authorized and
presently proposed to be given him under and pursuant to the laws
of at least eight important States. In my opinion, section 9 cannot
reasonably be held to impose this drastic and useless limitation on
the Secretary's power.

The various purposes specified in the State laws all happen to be
of a type which may fairly be regarded as incident to. the "adminis-
tration" and the "protection" and the "improvement" "of the district"
within the meaning of section 9. But in my opinion it would be
enough if they were incident only to one of the general purposes set
forth in section 9. The vague, overlapping terms used in section 9
hardly justify an assumption that the Congress intended to preclude
the acceptance of a contribution unless it could be used to serve all
three purposes at once. It is even less likely that the Congress in-
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tended to prohibit the Secretary from using contributed funds for
the payment of expenses which are incident only to the administra-
tion of the district, or to its protection, or to its improvement. Any
one of these purposes is sufficiently important and appropriate, in
connection with the conservation of the range sought to be achieved
under the Taylor Grazing Act, to form a legitimate subject of ex-
penditure thereunder. There being no real reason to the contrary,
I am of the opinion that a-contribution for any one or more of these
three general purposes, or for some particular purpose or purposes
incident to one or more of them, is acceptable under section 9.

There remains only a question concerning the applicability of the
following language in the Executive order of January 17, 1873:
persons holding any Federal civil office by appointment under the Constitution
and laws of the United States will be expected, while holding such office, not
to accept or hold any office under any State or Territorial government, or under
the charter or ordinances of any municipal corporation.

Assuming that the foregoing provisions apply to the regional graziers
appointed by the Secretary of the Interior under the Taylor Grazing
Act, the question arises whether a modification of this Executive
order is necessary before the regional graziers can function at all
with respect to the expenditure of State grazing funds pursuant to
State law. This question does not arise as to members of the district
advisory boards, who were exempted from the application of the
Executive order of January 17, 1873, on June 17, 1937, by Executive
Order No. 7636, promulgated principally for the purpose of enabling
State, county, and municipal officers to serve on such boards.

In my opinion, no such modification is necessary in order to permit
regional graziers properly to participate in the expenditure of State
grazing funds under State law. Such participation in no sense con-
stitutes either an acceptance or a holding of an office under a State
government within the meaning of the Executive order of January
17, 1873. The State laws here under consideration merely authorize
certain Federal officers or employees to perform certain acts on be-
half of the State. This may give rise to an agency or a trust rela-
tionship between the Federal officer and the State, but it constitutes
no appointment of the Federal officer to a State office as well. The
State statute creates no new State office separate and distinct from the
Federal office. It merely authorizes whoever happens to be the incum-
bent of the Federal office to perform certain acts on behalf of the State.
It gives him no separate tenure of office and no authority which is not
wholly dependent on and controlled by his status as a Federal officer.
It gives him his authority not as the holder of a separate office under
the State but as the holder of a Federal office who conveniently can
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further the interests of the State in this particular matter. There,
therefore, is no need for modification of the Executive order of Jan-
uary 17, 1873, in order to permit the regional grazier to participate
in the expenditure of State grazing funds in the manner authorized
by the State laws here under consideration.

In view of the foregoing discussion, it is my opinion that the,
Secretary of the Interior is authorized under section 9 of the Taylor
Grazing Act to accept contributions consisting of or including funds
received by a State under section 10 of the act when proffered. to him
by the State or by those vested, under the State law, with control over
the expenditure of such funds, even though the contributions are
conditioned on his use of the money for a particularly specified type
of expense incident to the administration, protection, or improve-
ment of the grazing district wherein the funds originated.
. Approved: October 8, 1937.

T. A. WALTERS,
First Assistat Secretary.

ALASKA PACKERS ASSOCIATION, ET AL.

Decided October 15, 1937

HOMESTEAD APPIJCATOCN-ALASXA-SOLDIERS' A oiDTMON ENTRY-AOT oF APRix
13, 1926.

The act of April 13, 1926 (44 Stat. 243). entitled "an Act to authorize depar-
ture from the rectangular system of surveys of homestead claims in Alaska
and for other purposes," is applicable only to homesteads requiring settle-
ment and residence for the periods required by the homestead law and is
not applicable to the location of soldiers' additional scrip.

An application for soldiers' additional entry for a tract in Alaska embracing
both sides of a meandered body of water cannot be favorably considered
under section 11 of the regulations (Circular 491) relating to applications
for unsurveyed public lands in Alaska.

CHAPMAN, Assistant Secretary:,
This is an appeal filed by the Alaska Packers Association from a

decision of the Commissioner of the General Land Office rendered.
December 21, 1936, which rejected its soldiers' additional homestead
application, Anchorage 08326, on the ground that the land as shown
by the plat of survey thereof was not compact nor approximately
rectangular in form as required by the act of April 13, 1926 (44 Stat.
243).

The plat of survey shows the boundaries as forming an elongated
pentagon, but two of which boundaries are in cardinal directions and
as completely surrounding a lake which the surveyor was directed tQ
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meander by the Commissioner. The gross area is shown to be 68.19
acres, the area of the lake 35.55 acres, leaving 32.64 acres of land
area.

The act of May 14, 1898 (30 Stat. 409), extended the homestead
land laws, "including the right to enter surveyed or unsurveyed lands
under provisions of law relating to the acquisition of title through
soldiers' additional homestead rights." The act of May 3, 1903 (32
Stat. 1028), amending section 1 of the act of May 14, 1908, contains
the proviso:

That every person who is qualified under existing laws to make homestead
entry of the public lands of the United States who has settled upon or who
shall hereafter settle upon any of the public lands of the United States situ-
ated in the district of Alaska, whether surveyed or unsurveyed, with the inten-
tion of claiming the same under the homestead laws, shall, subject to the
provisions and limitations hereof, be entitled to enter three hundred and
twenty acres or a less quantity of unappropriated public land in said district
of Alaska. If any of the land so settled upon, or to be settled upon, is unsur-
veyed, then the land settled upon, or to be settled upon, must be located in a
rectangular form, not more than one mile in length, and located by north and
south lines run according to the true meridian; 8 * *

The act of July 8, 1916 (391 Stat. 352), as amended by the act of
June 28, 1918 (40 Stat. 632), limited settlements with an intent to
claim under the homestead laws to 160 acres, and section 2 of said
act, where the surveys had not been extended to the land, provided
for a survey that shall follow the general system of land surveys
upon a showing of due compliance with the homestead law h the
matter of residence, improvement and cultivation without expense
to the entryman. Sections 1 and 2 of the act of April 13, 1926 (44
Stat. 243), entitled "An Act to authorize departure from the rec-
tangular system of surveys of homestead claims in Alaska, and for
other purposes," read as follows:
That the provisions of the Act of May 14, 1898 (Thirtieth Statutes at Large,
page 409), extending the homestead laws to Alaska, and the Act of March 3,
1903 (Thirty-second Statutes at Large, page 1028), amendatory thereof, in
so far as they require that the lands so settled upon, or to be settled upon,
if unsurveyed, must be located in rectangular form by north and south lines
running according to the true meridian, and marked upon the ground by
permanent monuments at each of the four corners; and the provisions of the
Act of June 28, 1918 (Fortieth Statutes at Large, page 632), in so far as they
require that surveys executed thereunder, without expense to the claimant,
must follow the general system of the public land surveys, shall not apply
where, by reason of the local or topographic conditions, it is not feasible or
economical to include in a rectangular form with cardinal boundaries the
lands desired; but all such claims must be compact and approximately rec-
tangular in form, and marked upon the ground by permanent monuments at
each corner, and the entryman or claimant shall conform his boundaries
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thereto. In all other respects the claims will be in conformity with the pro-

visions of the aforesaid Acts (U. S. C., 3d supp., title 48, sec. 379).
SEC. 2. That if the rectangular system of the public land surveys has not

been extended over the lands included in a soldier's additional homestead entry,

authorized by the aforesaid Act of May 14, 1898, as amended by the Act of
March 3, 1903, or a trade and manufacturing site authorized by sectioni'10 of

the first-named Act, the entryman or claimant may, upon the approval of the
register and receiver, make application to the public survey office for an official

survey of his claim, accompanied by a deposit of the estimated cost of the
field and office work incident to the execution of such survey. Upon receipt

of the application and its accompanying deposit the public survey office will
immediately issue appropriate instructions for the survey of the lands involved,

to be executed by the surveying service of the General Land Office not later
than the next surveying season under the direction of the supervisor of surveys,
unless by reason of the inaccessibility of the locality or other conditions the

supervisor of surveys decides that it will result to the advantage of the Govern-

ment or claimants to-have the survey executed by a United States deputy sur-

veyor, in which event the laws and regulations now governing the execution
of the surveys by United States deputy surveyors will be observed (U. S. C.,

3d supp., title 48, sec. 380).

In the Instructions issued July 31, 1926, under the act of April 13,
1926, Circular No. 1087 (51 L. D. 415), it is declared:

In locating claims under the homestead acts as applied to Alaska, where, by

reason of local or topographic conditions, it is not feasible or economical to
include in a rectangular form with cardinal boundaries the lands desired, the

act of April 13, 1926, permits settlers to depart from such restrictions in the'
matter of the form. of their claims and the direction of their boundaries.
Under the conditions recited in the law as justifying such departure it will

be sufficient that the claims shall be compact and approximately rectangular
in form, and where a departure from cardinal courses in the direction of bound-

ary lines is necessary, in order to include the lands desired, there will be no
restriction as- to the amount of such departure. The modifications of former
practice in the matter of form 'and- direction of boundaries is not to be con-

strued, however, as authorizing the lines of the claims to be unduly extended
in any such manner as will be productive of long, narrow strips of land depart-

ing materially from the compactness of the tract as a whole.

That part of the regulations relating to applications for unsur-
veyed public lands in Alaska, section 11, Circular No. 491, contains
the following paragraph:

Except for the protection of preference rights acquired by actual occupancy,
the land applied for must be taken by the applicant in rectangular form, and
the lines must follow the true cardinal points as nearly as they may be
determined, unless departure from such restrictions is authorized by the act
of April 13, 1926 (44 Stat. 243), and except in cases of preference rights acquired
by actual occupancy, no application under said act will be favorably considered
which embraces tracts of land situate upon both sides of a salmon stream or
navigable or meanderaoile body of water. The land must be nonmineral in
character, and no claim whatever may include in excess of 160 acres of such
land. [Italics supplied.]
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In view of the provisions of the statutes above quoted, it seems
clear that the provision of section 1 of the act of April 13, 1926,
supra, authorizing a departure from the rectangular system of sur-
veys, is applicable only to homesteads requiring settlement and resi-
dence for the period required by the homestead law and which, under
the act of June 28, 1918, may be surveyed without expense to the
entryman. In the case of Thomas A. Cummings (39 L. D. 93), it
is said:

While a soldiers' additional right is generally classed as a homestead, it is
not in fact a homestead: entry. Cornelius J. MacNamara (33 L. D., 520);
William M. Wooldridge (33 L. D., 52a). It is a right to make private entry
by a soldier who in his original entry obtained less than. one hundred and sixty
acres prior to passage of the act making the grant. It amounts to a scrip, or
special consideration for private entry of land.

It has also been held that in the restorations of Indian reservation
lands to homestead, town site, timber and stone, and mining laws
(Frederick W. MaReynolds, 40 L. 1D. 413); to homestead, town site,
desert land and mineral land (Milton S. Gunn, 39 L. D. 561); to
homestead and town site laws (Newton Dexter Bulrh, 40 L. D. 54);
or to homestead entry only (John Morton, 43 L. D. 225), such lands
were not subject to appropriation by location as soldiers' additional
scrip.

The conclusion that the provisions in the act of April 13, 1926,
authorizing a departure from the rectangular system of surveys under
certain specified conditions, apply only to homesteads requiring set-
tlement, is reinforced by the fact that section 2 of said act provides
for the survey of soldiers' additional homestead entries according to
rectangular system of surveys at the expense of the claimant.

It is very obvious from the plat of survey that the. land was not
surveyed according to the rectangular system of surveys. It seems
from the affidavit of the deputy surveyor that the reason that he did
not run the south line east and west, and the west line north and
south was because the applicant did not need the land, a reason that
does not justify a departure from the rectangular system of surveys
in any circumstances. Moreover, the tract as surveyed embraces both
sides of a meandered body of water, which precludes favorable con-
sideration of the application Sunder section 11 of Circular No. 491,
fsupra. For the reasons stated, the decision of the Commissioner is
affirmed..

Affirmed.

[Vol.
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HANS SEVERSON

Decided October 15, 1937'

ALASKA-SURVEY.

Section 2 of the act of July 8, 1916 (39 Stat. 352), amending the homestead
law in its application to Alaska and for other purposes, providing for a
free survey, is- applicable only td homestead entries and to settlements made
with a view to such entries on land properly subject to homestead entry.

ALASKA-HOMESTEADS.

*Section 2258, Revised Statutes, inhibiting homestead entry upon lands "actu-
ally settled and occupied for the purpose of trade or business," was repealed
by the act of March- 3, 1891 (26 Stat. 1097, U. S. C.. Title 43, sec. 161), and
no similar inhibition appears in the present homestead law. Section 2290,
Revised Statutes, however, requires an affidavit by an applicant for home-

-stead entry that it is "honestly and in good faith made for the purpose
of actual settlement and cultivation." The homestead law, therefore, does
not contemplate that the right of entry shall be exercised by one who makes
settlement primarily and chiefly for trade and business and not for agri.
cultural purposes.

CHAPMAN, Assistant Secretary:-
Hans Severson has appealed from a decision of the ComnissionCy

of the. General Land Office rendered January 16, 1937, which based
upon a report and recommendation of a special agent, held his ap-
plication for a free survey, Anchorage 08180, of a tract of 160 acres
more or less of unsurveyed land on a peninsula jutting out into
Iliamna Lake, Alaska, for rejection, but advising him that he might
apply for a trade and manufacturer's site covering not exceeding 80
acres of the land.

It appears from the showings of the applicant that he has resided
on the land since July 1925 and has a family of eight children; that
he has one-half acre in cultivation and but a small part of the land
is cultivable; that the improvements consist of a home, store, build-
ings, and several warehouses valued at $5,000. It appears from the
reports of special tagents that Severson had lived on the land with
his family- for 10 years and maintains a trading post and conducts
the post office thereon; that in addition to his residence he has a
store, roadhouse, tool shop, warehouses and a dock from which he
runs a freighting boat; that the applicant has a small garden but
that the land is said to be unfit for cultivation; that the land is non-
mineral, not occupied or improved by any Indian or Eskimo, con-
tains no medicinal spring, id unreserved, and has no value for -power
purposes. The agent was further of the opinion that the restriction
in the homestead law as to shore space along navigable water might
bewaived under the act of June 5, 1920 -(41 Stat. 1059).

'Modified March. 16. 1938, (A-20910).
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Section 2 of the act of July 8, 1916 (39 Stat. 352), amending the

homestead law in its application to Alaska and for other purposes,

provides:

SEc 2. That if the system of public surveys has not been extended over the

land included in a homestead entry, the entryman may, after due compliance

with the terms of the homestead law in the matter of residence, cultivation,

and improvement, submit to the register and receiver a showing as to such

compliance, duly corroborated by two witnesses, and if such evidence satisfac-

torily shows that the homesteader is in a position to submit acceptable final

proof the surveyor general of the Territory will be so advised and will; not

later than the next. succeeding surveying season, issue. proper instructions

for the survey of the land so entered without expense to the entryman, who

may thereafter submit final proof as in similar entries of surveyed lands.

So far as practicable, such survey shall follow the general system of :public-

land surveys, and that the entryman shall conform his boundaries thereto:

Provided, That nothing herein shall prevent the homesteader from securing

earlier action on his entry by a special survey at his own expense, if he so elects.

It is clear that the right of a' free survey is applicable only to

homestead entries and to settlements made with a view to such entries

on lands properly subject to homestead entry. The right to a free

survey, therefore, turns on the question whether the use of the land

for trade and business by the applicant legally disqualifies1him from

making such entry.

Section 2258, Revised Statutes, inhibited homestead entry upon

lands "actually settled and occupied for the purpose of trade and

business" and under this statute the Department held that one who

occupies and is making use of public land for business purposes, prior

to entry thereof, is precluded from appropriating such land under

the homestead law (Fonts v. §Tholmpson, 6 L. D. 332) and on rehear-

ing (10 L. D. 649). Section 2258 was repealed by the act of March

3, 1891 (26 Stat. 1097, U. S. C., title 43, sec. 161), and no similar

inhibition appears in the present homestead law. Revised Statutes,

section 2290, however, requires an affidavit by an applicant of a home-

stead entry that it is "honestly and in good faith made for the pur-

pose of actual settlement and cultivation" and the Department has

held in Northern Pacific R. R. Co. et al. v. Waldon (24 L. D. 24,

1897) that the homestead law does not contemplate that the right

of entry shall, be exercised by one who makes settlement primarily

and chiefly for trade and business, and not for agricultural purposes.

The allegations of the entryman, as well as the reports of the spe-

cial agents as to the character and extent of the improvements and

the use of the land, rather indicate that the purpose in occupying

the land was for trade and business, and residence was merely mici-

dent to; the accomplishment of that purpose. The facts related are,

however, somewhat meager. The Commissioner's decision will,

therefore, be affirmed without'prejudice to a supplemental showing
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by the applicant in accordance with section 20, Circular 491, settin-s
forth such facts relating to his oceupation of the land that will ten
to show that the land was occupied for the primary purpose of
home. A copy of this decision will be transmitted to the speci
agent in charge, Division of Investigations, San Francisco.

Affirme.

HENSHAW v. ELLMAKER

Decided October 15, 1937

PRACTICE-RES JUDICATA.

Henshaw filed a protest against a timber and stone application filed in 1933,

alleging prior purchase in 1908 of the land from the State of Clfornia
by his ancestor and -continuous possession and use thereof since by his:

ancestor or his heirs for grazing, that the land had no commercial timber
upon it, that the selection of the land by the State had been rejected in
1917. The Commissioner of the General Land Office dismissed the protest
for the reason that the selection of the land by the State had been rejected
in 1917. Protestant after due notice of this dismissal, took no action in
that proceeding but thereafter filed a contest affidavit alleging substantially
the same facts as alleged in the former protest, which the Commissioner
dismissed on the grounds (1) that the charge stated nothing that was not
known to his office and was subject to dismissal, therefore, under Rule 1
of Practice, and (2) that the charges in the former protest and present
contest were the same.

Held: (1) That the contest affidavit did, not allege causes of invalidity in
the timber and stone application shown by the records, but extraneous
matter, and that the first ground for dismissal was unsound;

(2) that the contest affidavit raised the same issues between the same
parties concerning the same subject matter that was raised in the pre-
vious protest. and the niatter was res judicata, although in the decision
on. the previous protest no consideration was given to the question of the
value of the land for timber, which was not a basis of contest but of
protest.

STATE SELEorToN-COLOR OF TiTHz.

Where the record of a State selection shows that notice of cancelation thereof
was served on the Surveyor General and; Register of the State Land Office,
and that no action was taken by the State to substitute valid base and
make good the selection, and claimant of the land under the State selection
admits in his protest and subsequent contest against a later timber and
stone application for the land *that he knew of the cancelation and does
not allege that his predecessors in title had no timely notice thereof, and
official notices issued by the State Land Office show service of such notice
of cancelation on his ancestor in. title, those who held the asserted title
from the State and their successors in interest must be charged with
notice, that the certificate of purchase from the State and any deeds pur-
porting to convey rights thereunder did not convey title to the land and,
that henceforth occupancy of the land was without claim in good faith
under such a title.

125897-39-aOL. 56-18
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SAME:- OCCUPANCY AND IMPROVEMENT.

Mere occupancy of public lands and making improvements thereon give no

vested right therein against, the United States or any purchaser therefrom

and an occupant must show that he occupies the land under some proceed-

ing or law that at least gives him a right of possession.

-Sparks v. Pierce, 115 U. S. 408; Keller v. Bullingtos (11 L. D. 140), cited

and applied.
Mere use of public land for grazing is by sufferance of the United States

and not by right.
Budford v. Houttz, 133 U. S. 320; Omaechevarr ia v. Idaho, 246 U. S. 352,

cited and applied.

J COLOR oF T IrLE--OCCUPANwY IN GooD FAITH.

The act of December 22, 1928 (45 Stat. 1069) requires that occupancy in

good faith under claim and color of title should be in good faith, and there

can be no such thing as good faith in an adverse holding where the patty

* knows that he has no title, and that, under the law; which he is presumed

to know, he can acquire none by his occupation.

CHAPMAN, Assistant Secretary:

October 12, 1933, Florence B. Ellmaker filed timber and stone

application, Sacramento 028664, for the NEA/4SEl/4 Sec. 4, T. 19 N.,

R. 12 W., M. D. M. Rejection of the application was affirmed by

the Department for failure to show that the land was chiefly

valuable for timber but without prejudice to a further showing of

such value. Thereafter claimant filed supplemental showing which

was held by the Department in its decision of August 13, 1935, to be

sufficient to establish that the land was chiefly valuable for timber.

Further proceedings ensued in which claimant made publication and

was ordered to deposit the appraised price of the land. October 19,

1935, Griffith' Henshaw filed what was styled a protest against the

application in substance alleging purchase of the land on September
6, 1906, by Tyler ienshaw from the State of California and the issu-

ance of a certificate of purchase by the State in April 1908. It is

further averred in the protest:

* * * t that the State of California selected the said tract from the United

States in a selection numbered Serial 0930 San Francisco and that the said

selection was on the 27th day of November, 1917, rejected by the Honorable

Commissioner of the General Land Office on account of invalidity in the base

lands offered.

Protestant further avers conveyance in 1909 by Tyler Hlenshaw to

William B. Henshaw and that the latter died in 1934 leaving a will
in which decedent's interest passed to protestant, his mother and

sisters as coowners. Continuous possession of the land and its use

for grazing purposes is alleged by Tyler Henshaw and his suc-
cessors in interest; that the land has no commercial timber upon it,
but trees valuable only for firewood and tlhat its chief value is for

grazing. By decision of December 10, 1936, the Commissioner of
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the General Land Office dismissed the protest for the reason;that
State selection 0930 had been finally rejected and the case closed
November 27, 1917, and that the matter of purchase from the State
and the refunding of purchase price was not within his control and
that such matters should be adjusted between the parties or settled in
the local courts.

Duo service of this decision was made on protestant's agent Decem-
ber 19, 1936. But no further action was taken by protestant, but on
February 4, 1937, Griffith Henshaw filed a contest affidavit, charging:

That said land is, and at all times herein mentioned was, chiefly valuable for
grazing and has no value for the timber thereon; that continuously since the
month of September 1906, the said land has been occupied by and has been in
the possession of the undersigned, or his predecessors in interest, who in the
said month -of September 1906, purchased the said tract from; the State of
California,. and that undersigned. and his predecessors in interest ever since
have paid to the State of California all taxes on said land, and have improved
the said land by removing rocks therefrom, building trails thereon, clearing
brush and small trees therefrom, and in many other ways, and have continuously
used the said land for grazing stock thereon.

By decision of April 2, 1937, the Commissioner held the contest for
dismissal on the ground that the charge- stated nothing that was not
known to his office, citing Rule 1 of Practice as authority for that
action. He, however, also held that the charges in the former pro-
test and the present one were substantially the same. Henshaw2 has
appealed to the Department from this decision.

The charge above-quoted did not allege causes of invalidity or
illegality of the timber and stone application shown by the records
of the Land Department, but extraneous matter which obviously the
record did not show, and the reason given was not sound. The con-
test affidavit, however, raised the same issues between the same parties
concerning the same subject matter that was raised in the previous
protest and the matter was res judicata. It is .true that in the deci-
sion of December 10, 1936, no, consideration was given to the issue
whether the land was chiefly valuable for timber, but the charge
raising this issue was not one in which the contestant alleged a better
right which would form the basis for a contest in its proper meaning,
but was in the nature of a protest in the public right charging inva-
lidity in the timber and stone application, which charge the Com-
missioner was free either to entertain or disregard and which, in
view of the prior departmental adjudication, he did disregard. As
to: the distinction between a protest and a contest proceeding in the
Land Department, see, Lane v. Hoglund, 244 U. S. 174.

It has been held by the Department in cases without number that
the doctrine of res judicata is applicable to proceedings before the
Land Department in order that there may be finality of action and
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to avoid further vexatious litigation, but this doctrine is not applied

where the land remains within the jurisdiction of the Department and

in order to promote substantial justice (Osborn et al. v. n oight, 23.

L. D. 216), or to rectify the erroneous denial of a statutory right

(Osborn et al. v. Knight, 22 L. D. 459) the only course is for the

Secretary to exercise his supervisory power.

* It is well settled that land in the actual possession and occupancy

of one under claim of right or color of title in good faith is not

subject to entry by another. Burtis v. Kansas (34 L. ID. 304);

United States v. Harliqran (51 L. D. 258); State of New Mexico,

Robert M. Wilson, Lessee v. Robert S Shelton and John T. Williams
(54 I. ID. 112); Ben S. Miller (55 I. D. 75), but every competent

locator has the right to initiate a lawful claim to unappropriated

public land by peaceable adverse entry upon it while it is il the posses-

sion of those who have no superior right to acquire the title or hold

the possession. United States v. Hurlirnan, supra.
The allegations either in the former protest or present contest do

not prima facie show that the land has been held under color or

// claim of title in good faith. The record in San Francisco 0930

shows that service of the decision of. August 25, 1917, canceling that
selection was made on the Surveyor General and Register of the

State Land Office September 6, 1917, and no steps appear to have

been taken by the State to substitute valid base and make good the

selection thereafter. The protestant admitted notice of the can-

celation, and it is not alleged that his predecessors did not have

due and timely notice thereof. The timber and stone claimants have

presented an affidavit that sets forth the contents of certain official

notices issued in 1917 by the State Land Office, from which it appears

that W. P. Thomas, presumably the agent of the Henshaws, was

served with a copy of the letter of cancelation and that a copy was

served on Tyler Henshaw and a& like notice sent to the Tax Assessor

of Mendocilo County in which the land lies.

From the time of such notice those who then held the asserted title

from the State and their successors in interest must be charged with

notice that the certificate of purchase and any deed purporting to

N3\S convey rights thereunder conveyed no title to the land, and hence-

forth occupancy of the land was without claim in good faith under

such a title. Mere occupancy of public lands and making improve-

ments thereon give no vested right therein against the United States

or any purchaser therefrom; Sparks v. Piere, 115 U. S. 408, and an

occupant must show that he occupies the same under some proceed-

ing or law that at least gives him a right of possession. Keller v.

Bullington (11 L. D. 140). Mere use of land for grazing is by suffer-

ance of the United States and not by right. Buford v. Houtz, 133

U. S. 320; OOmaechevarria v. Idaho, 246 U. S. 352. The claim of
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the State is barred by laches and the intervention of an adverse
claim. Hosney;Lake Valley Company et al. (48 L. D. 192). The act
of December 22, 1928 (45 Stat. 1069), requires that occupancy under
claim or color of title should be in good faith in order to authorize
a purchase thereunder. "And there can be no such thing as good
faith in an adverse holding, where the party knows that he has no
title, and that, under the law, which he is presumed to know, he can
acquire none by his occupation." Deffeback v. Hawke, 115 U.. S.
392, 407; Chicago, St. Paul, Minneapolis. aMd Omaha Ry. Co.
(12 L. D. 259); Dennis v. Jean, decided July 24, 1937 (A. 20899),
unreported.

For the reasons stated, it is believed that the decision rejecting the
original protest was right, that the contest affidavit was properly
rejected as the matter was res judioata, and no reason is seen in the
showing of the contestant for reopening the matter and according
him any right. The decision appealed from is, therefore, affirmed.

Affirmed.

HANS OXLAND

Opinion, October 23, 1937

DAMAGE CLAims-NzGoerch--ATTorNYs' InErs-AcT or DEcaMBEi 28, 1922.

The act of December 28, 1922 (42 Stat 106&), authorizing the heads of
departments to consider and certify to Congress claims filed "on account
of damages to or loss of privately owned property * * * caused by the
negligence of any officer or employee of the Government," does not author-

; ize the consideration of costs or attorneys' fees incident to the presentation
of a claim.

DAMAGE CLAIMs-STATuITORY CousmucrIoN-ACT oF DEcEMBER 28, 1922.

The act of December 28, 1922, supra, should be construed so as to afford
relief to a person suffering property damage by reason of the negligence of
a Government employee to the same extent as if the issues were to be liti-
gated between private individuals.

DAMAGE CLAims-NEmLGENcE--Loss oF UsE OF DAMAGED PROPERTY.

The claimant rented an automobile for $25 for the period during which his
own was being repaired, it having been damaged by reason of the negli-
gence of a Government employee, and used the rented automobile for neces-
sary transportation. Held, That since it is well settled that deprivation
of use of property is a proper item of damages to be recovered from the
person whose negligent act necessitated its repair, the rental value of the.
claimant's automobile should be considered as a claim "on account of dam-
ages to or loss of privately owned property" within the meaning of the
act of December 28, 1922, smpram, and the amount so expended for rental
may be regarded as the reasonable rental value of the damaged automobile.'

1 The Attorney General concurred in this conclusion in an opinion dated November
8, 1937, rendered at the request of the Secretary of the Interior on the merits of this
claim.
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DAMAGE CLAIMS-NEGLIGENCE-LOSS OF UsE OF DAMAGED PROPERTY-STATUTORY

CONSTRUCTION.:

Any doubt as to the intent of Congress concerning payment of damages for

loss of use of damaged property may be resolved by construing the statute to
require certification, thereby affording an opportunity for a conclusive

legislative construction.

MARGoLD, Solicitor:

Hans Okland, of Watford City, North Dakota, has filed a claim
in the amount of $189.77 against the United States as. the result of a

collision between his 1935 Ford sedan and a National Park Service
pick-up truck operated by James F. Coleman, a foreman stationed
at Civilian Conservation Corps Camp RDP-ND-12. The question
whether the claim should be allowed and certified to the Congress
under the act of December 28, 1922 (42 Stat. 1066), has been sub-
mitted to me for opinion. The statute, so far as material, provides:

That authority is hereby conferred upon the head of each department * * *

to consider, ascertain, adjust, and determine any claim * * on account

of damages to or loss of privately owned property * * * caused by the

negligence of any officer or employee of the Government acting within the

scope of his employment. Such amount as may be found to be due to any

claimant shall be certified to Congress as a legal claim for payment out of

appropriations that may be made by Congress therefor * *

* The collision occurred on January 22, 1937, in the intersection of

State Highway No. 23 with East Third Street, in Watford City,
North Dakota. The circumstances in which it occurred are not dis-
puted and are thus described by the Government operator:

While attempting to push a Government Chevrolet pick-up backward out of

a snowdrift at the intersection of East Third Street and North Dakota High-

way #23 in Watford City, North Dakota, it suddenly became dislodged from

the snowdrift in which it was stuck and backed onto highway #23. Due to the

deep snow I could not run fast enough to jump into the pick-up and apply

the brakes. As the pick-up rolled backward its rear end struck a car passing
on highway #23 squarely on the side, which car continued about one hundred

feet up the highway and tipped over on its side. The pick-up having grazed

the other car rolled through a shallow ditch on the far side of the highway

and into a field where I caught up with it and stopped it by applying the

brakes. * * *

Howard Taylor and Arthur Okland, who were passengers in the
claimant's vehicle, made statements substantially to the same effect
as the foregoing. It is unnecessary, however, to discuss in detail
the Government employee's exercise of due care, since his own state-
ment renders inescapable the conclusion that he was negligent. He
was bound to know that his effort to push the truck out of the snow-
drift might result in its backing on the highway and endangering
passing traffic, otherwise there would have been no point in attempt-
ing to remove it.
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A further question remains, however, concerning the amount of
damages to be certified to the Congress. The amount of the claim is
alleged to represent $154.77 for parts and labor in repairing the
claimant's automobile, $10 for the services of an attorney in prepar-
ing the claim, and $25 for the rental of an automobile while the dam-
aged one was being repaired. The cost of repairs is supported by
an itemized repair estimate notarized by the repairman and appears
to be reasonable. The claim for the attorney's fee clearly must be
rejected, however, since the act of December 28, 1922, supra, includes
no provision which may be construed as authorizing the considera-
tion of costs or attorney's fees incident to the presentation of a claim.

The specific question remaining is whether the claim for the rental
of another automobile may be regarded as one "on account of damages
to or loss of privately owned property" within the meaning of the
statute. Informal inquiry discloses that while the construction of
this provision is not uniform in the several departments and estab-
lishments, the majority have construed it as not including the loss
of use of damaged property.

Assuming that such a statute is to be strictly construed because
in derogation of the immunity of the sovereign, I am nevertheless
of the opinion that the loss of use of damaged property should be
considered in adjusting a claim under the statute. Nothing in the
legislative history of the act of December 28, 1922, bears directly Onl
the particular question now presented, but there is no reason to
believe that the Congress did not intend that a person suffering
property damage by reason of the negligence of a Government em-
ployee should receive relief from the Government to the same extent
as if the issues were to be litigated between private individuals.
This brings us to a consideration of what the extent of the claim-
ant's recovery would be in such a suit. It is well established that
deprivation of use of property is a proper item of damages recover-
able from the person whose negligent act necessitated its repair.
TV. B. Moses & Sons v. Lockwood, 54 App. D. C. 115, 295 Fed. 936;
Cook v. Packard Motor Car Co. of New York, 88 Conn. 590, 92 Atl.
413; Babbitt on Motor Vehicle Law (4th ed.), Sec. 2330. In some
jurisdictions the plaintiff has been allowed to recover for the loss of
use of a pleasure vehicle. Cook v. Packard Motor Car Co. of New.
York, supra; Babbitt, ibid.

In Naughton Muidgrew Motor Co. v. Westchester Fish CO.) 105 Misc.
595, 173 N. Y. Supp. 437, 439, the court said:
What the owner of a damaged, car loses by being deprived of its use is what
such a car can be rented for. What he pays for the hire of a car to take its
place is probably, as a general thing, about what he could have obtained by
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letting his own car out before it was damaged, although proof of his actual

hiring is technically incorrect (Murphy v. New York City B. Co., (1908) 58

Misc. 237, 108 N. Y. Supp. 1021), for the same reason that a complaining ven.-

dee of undelivered goods must show what he was theoretically obliged to do,

and not what he actually did do.

In the instant case it appears that the repair of the claimant's auto-

mobile was not completed until March 15, about seven weeks follow-

ing the collision, and that he rented an automobile from the repair-

man for that period for $25, for the purpose of travelling between

his home and Watford City, where he had part time employment,

also for the purpose of towing a trailer used in the operation of his

farm. While seven weeks seems clearly to be an unreasonably long

time for making the repairs, there is no reason to believe that the

amount claimed is excessive. Informal inquiry among local author-

ized Ford dealers indicates that the repairs made would require

about 10 days and I am of the opinion that $25 may be regarded as

the reasonable rental value of the claimant's automobile, in accord-

ance with the principles heretofore discussed, for that period.

The discussion immediately foregoing is, of course, based on a

construction of the statute authorizing the consideration of depriva-

tion of use as an item of damage. In considering the question

whether this same statute authorizes the consideration of a subro-

gated claim presented by an insurer, the Attorney General has said

(36 Ops. Atty. Gen. 553, 559):

As the ultimate question is the intention of Congress, this practical construc-

tion by the legislative body is impressive. Our objective being to ascertain

the purpose of Congress in the enactment of this statute, and since no claim

may be paid under the statute until it has been certified to Congress and an

appropriation made for that purpose, a ready means is afforded of obtaining

a final and conclusive legislative construction. By refusing certification we

might obtain ultimately a judicial determination of the question through a

mandamus suit brought by some claimant to compel certification of his claim,

but that would involve expense and delay, and the sensible course is to have

the question cleared up by legislation or by legislative action amounting to a

conclusive legislative construction.
For these reasons I believe the practical course is to resolve any doubts by

construing the statute to require certification, thus giving the Congress an op-

portunity to consider and decide whether it intended by this statute that such

claims should be paid.

* The claim accordingly should be allowed and certified to the Con-

gress for payment in the amount of $179.77.

Approved: November 15, 1937.

OscAR L. CHAPMAN,
Assistant Secretary.
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FULLER v. GEYER

Decided November 10, 1937

PRACTICE-CONTINUANCE.

Contestant appealed from the dismissal by the register of his contest. Con-
testee's motion to vacate dismissal and set case for hearing was granted.
Contestant moved to vacate the order for hearing and filed motion for
continuance on account of his absence from the State. Contestee admitted
that contestant would testify as stated in his motion and continuance was
denied. Contestant appeared specially on the date set for hearing and
elected to abide by his motion to vacate the order for hearing and motion
for continuance and offered no evidence. Evidence was thereupon adduced
that by the action of the register in vacating his previous ruling dismissing
the contest and permitting the contest to proceed, the contestant gained all
that would have been accorded him by a successful appeal.

Held: There was no irregularity in the procedure that required reversal;
that by the action of the register in vacating his previous ruling dismissing
the contest and permitting the contest to proceed, the contestant gained all
that would have been accorded him by a successful appeal.

A contestant, knowing that he has a contest pending which may be set for
hearing at any time, cannot insist as a matter of right that he is entitled
to a continuance because he voluntarily absents himself from the State
and finds it inconvenient to be in attendance on the day for trial.

WALTERS, First Assistant Secretary:
April 3, 1936, Alexander F. Fuller filed application to contest the

stockraising homestead entry of Alice C. Geyer, deceased, Phoenix
065337, charging that the entrywoman failed to establish residence
during her life and that the heirs abandoned the land after her death.
May 13, 1936, the register dismissed the contest on motion of con-
testee on the ground it did not disclose the ages of the heirs as pro-
vided by Rules of Practice. June 16, 1936, the contestant appealed
from the action dismissing the contest. June 22, 1936, contestee filed
a motion to vacate dismissal of the contest and asked that the case
be set for trial, whereupon the register set the case for hearing be-
fore a notary public at Tucson on June 22, 1936. The contestant
moved to vacate the order for hearing, and also filed an application
for continuance on the ground of the absence of the contestant who
was engaged in undergraduate study in New Hampshire. The affi-
davit of continuance contained a statement of the facts to which
the contestant would testify. The contestee resisted the application
for continuance and admitted that the contestant would testify as
stated in his application therefor. July 13, 1936, the register overruled
the motion for continuance. On the day set for trial counsel for
contestant appeared specially and elected to abide by the motion to
vacate the hearing for want of jurisdiction and motion for continu-
ance, and offered no evidence, whereupon evidence was taken in be-
half of the contestee. By decision of March 22, 1937, the Gommis-
sioner of the General Land Office affirmed the register in dismissing
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the contest on the ground that contestant had failed to proceed, and

to prove the charges. Contestant has appealed.
The Department fails to perceive any irregularity in the procedure

that requires reversal. By the register's action in effect vacating

his previous ruling dismissing the contest, and permitting the contest

to proceed, the contestant gained all that would have been accorded
him by a successful appeal.

As contestee admitted that contestant, on account of whose absence

continuance was sought, would, if present, testify as stated in the

application for continuance, no continuance was justified in his char-

acter as a witness (Rule 19 of Practice). While it has been held

that the personal attendance of a contestant at a hearing is pre-

sumptively essential to the proper presentation of his case, yet it

is a matter within the discretion of the register to judge of the abil-

ity of the contestant to attend under the circumstances. The right

to a continuance is dependent upon the facts of each case. In one
case the Department reinstated a contest where a motion for con-
tinuance was denied showing sickness and other unavoidable circum-

stances that prevented attendance of the contestant. Cope v. Dockc-
ery (48 L. D. 415).

A contestant, however, as in this case, who knowing that he has

a contest pending which may be set for hearing at any time, cannot
insist as a matter of right that he is entitled to a continuance be-<

cause he voluntarily absents himself from the State, and finds it
inconvenient to be in attendance on the day for trial.

Decision affirmed.
Affirmed.

OZAN-GRAYSONIA LUMBER COMPANY

Opinioyt, Deoember 1, 1937

DAMAGE CLAims-NEGLIGENCE----ERunoEOUS ALLOWANcE OF HOMEsTrAD ENTRY-

RES IPSA LOQuiTUR.

The act of December 28, 1922 (42 Stat. 1066) authorizes the heads of depart-

ments to consider and certify to Congress claims filed "on account of dam-

ages to or loss of privately owned property * * * caused by the negli-

gence of any officer or employee of the Government * * I." By error

the General Land Office allowed homestead entry of certain land already

patented and the entryman sold the standing timber, which was cut and

removed. The claimant company, in which title had vested through mesne

conveyances, filed a claim for the loss of the timber. Held, That under the

doctrine of res ipsa loquitur the erroneous allowance of the homestead

entry was an act of negligence by a Government employee.

DAMAGE CLAIMS-NEGLIGENCE-EFFECT OF CANCELATION OF HOMESTEAD ENTRY.

A holding that an erroneous allowance of a homestead entry is an act of

negligence and that the United States is liable for damage resulting there-
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from is not inconsistent with the familiar principle that upon the cancela-
tion of a void entry the land is to be regarded as if no entry had been made.

DAMAGE CLAIMS-NEGLIGENCE-PEOXIMATE CAUSE.

The erroneous allowance of a homestead entry on land already patented
held under the circumstances to be the proximate cause of damage to the
lawful owner of the property, since the cutting of standing timber is, in a
timber country, a natural and foreseeable consequence of the Government's
allowing the entryman to go upon the land.

MEASURE OF DAMAGES.

Following the sale by the entryman of the standing timber for the sum of
$125, the purchaser sold and delivered 41,702 feet of timber before discovery
by the claimant. Thereafter 34,530 feet were sold and delivered, for which
the claimant received payment at the rate of $3 per thousand feet. The
claim is allowed for the 41,702 feet of timber, for which the claimant has
not received payment, at $3 per thousand feet, the valuation made by the
claimant and supported by other evidence in the record.

MARGOLD, Solzcitor:

On May 26, 1936, the Ozan-Graysonia Lumber Company, of Pres-
cott, Arkansas, filed a claim in the amount of $367.87 against the
United States for compensation for timber removed by one Warren
J. Fox from land owned by it after Fox, through an error in the
General Land Office, had been permitted to make entry of the land.
The question whether the claim should be allowed and certified to
the Congress for payment under the act of December 28, 1922 (42
Stat. 1066), has been submitted to me for opinion.

From the record submitted it appears that the N½/2SW'/4 Sec. 5,
T. 6 S., R. 24 W., 5th P. M., Arkansas, containing 38.78 acres, was
patented to Solomlon Morphew on January 15, 1883, and that through
mesne conveyances the title became vested in the claimant company.
On October 17, 1934, Fox filed application to make homestead entry
of the land and on March 1:5, 1935, through an error the nature of
which is not disclosed by the record, the entry was allowed by the
General Land Office. On Februmary 4, 1936, the existence of the patent
to Morphew having been discovered, the entry was held for cancela-
tion. Meanwhile Fox, in order to secure funds for making improve-
ments, had sold the standing pine timber on the land to one Charles
R. Dunlap, who cut and sold it to the Caddo River Lumber Company,
of Rosboro, Arkansas.

The act of December 28, 1922, supra, so far as material here, pro-
vides:

That authority is hereby conferred upon the head of each department
* * * to consider, ascertain, adjust, and determine any claim * * on
account of damages to or loss of privately owned property * * * caused
by the negligence of any officer or employee of the Government acting within
the scope of his employment. Such amount as may be found to be due to any
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claimant shall be certified to Congress as a legal claim for payment out of-

appropriations that may be made by Congress therefor * *

The claimant unquestionably has suffered a "loss of privately

owned property," but it remains to be determined whether it was

"caused by the negligence of any officer or employee of the Govern-
ment." This involves two questions: (1) whether the erroneous al-

lowance of Fox's entry by the General Land Office constituted an act

of negligence, and (2) if so, whether that negligence was the proxi-
mate cause of the claimant's loss.

It is my opinion, for the reasons set forth in the discussion to

follow, that both questions must be answered in the affirmative.

While the exact nature of the error is not disclosed by the record,

some one or more employees of the General Land Office must have

been guilty of an oversight, else the entry of land already patented

would not have been allowed. The instance appears to be a proper

one for the application of the doctrine of res ipsa loguitur, which is to

the effect that whenever the force producing an injury is shown to

have been under the control and management of the defendant, and

the occurrence is such as in the ordinary course of events does not

happen if due care has been exercised, the fact of injury itself

affords sufficient evidence, in the absence of an explanation by the

defendant, to support a recovery. G6rhaem v. Badger, 164 Mass. 42,

41 N. E. 61 (1895) ; Sylvia v. Newport Gaslight Co., 45 R. I. 515, 124

Atl. 289 (1924); 2 Cooley on Torts (3d ed.) 1424. Cf. Sweeney V.

Erring, 228 U. S. 233 (1913); Wiginore on Evidence (2d. ed.), Sec.

2509.
It may be suggested that the doctrine of res ipsa loquitur is con-

fined iln its application to cases involving direct physical injury to

person or property by an instrumentality under the control of the

defendant. It is true that the usual expression of the doctrine is

found in such cases. I am unable, however, to see any sound reason

for distinguishing such a case from the instant one. One of the

earliest expressions of the doctrine is found in Scott v. London &

St. K. Docks Co., 3 Hurlst. & C. 596 (1865), in which the court said:

There must be reasonable evidence of niegligence. But where the thing is

shown to be under the management of the defendant or his servants, and the

accident is such as in the ordinary course of things does not happen if those

who have the management use proper care, it affords reasonable evidence, in

the absence of explanation by the defendants, that the accident arose from

want of care.

And in Sweeney v. Erving, supra, Mr. Justice Pitney, speaking for

the Court, said (pp. 238-239):

The general rule in actions of negligence is that the mere proof of an

"accident" (using the word in the loose and popular sense) does not raise any

presumption of negligence; but in the application of this rule, it is recognized
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that there is a class of cases where the circumstances of the occurrence that
has caused the injury are of a character to give ground for a reasonable inferr
ence that if due care had been employed, bV the party charged with care in the
premises, the thing that happened amiss would not have happened. In such
cases it is said, res ipsa loquitur-the thing speaks for itself; that is to say,
if there is nothing to explain or rebut the inference that arises from the way
in which the thing happened, it may fairly be found to have been occasioned
by negligence. [Italics supplied.]

It appears, therefore, that the doctrine is dependent for its appli-
cation, not on the type of injury, but rather on the circumstances in
which it occurred. In this instance the records of the General Land
Office showed or should have shown that the tract of land in question
had been patented for more than fifty years. Due care required that

upon receipt of Fox's application for entry reference to these records
be made to determine the status of the land. Ordinarily, such a
reference would have disclosed its true status and the entry imme-
diately would have been held for cancelation. In this instance, how-
ever, the entry was allowed and pursuant thereto the entryman
caused the timber belonging to the claimant to be cut and removed.
(Certainly without further explanation, and none has been offered,
there is "ground for a reasonable inference" that "the thing that
;happened amiss" would not have happened if due care had been
employed by the person or persons in the General Land Office whose
duty it was to ascertain the status of the land before acting on the
application for entry.

Before concluding, on this point I should state that I do not regard
what has been said as in conflict with the familiar principle that

* upon the cancelation of a void entry the land is to be regarded as if
no entry had been made. McCarthy v. Mann, 19 Wall. 20 (1873).
To say that for purposes of acquiring an interest in real property
nothing has occurred is not necessarily to say that for purposes of
considering a claim sounding in tort the physical act from which in
fact other consequences flowed may be blindly ignored.

It is further my opinion that the negligence of the Government
employees should be regarded as the proximate cause of the claim-
ant's property loss, notwithstanding that the actual cutting and
removal of the timber was done by third persons. This aspect of the
claim is sufficiently novel, however, to merit some discussion of it
in the light of available authority. The extent of one's liability for
what may in fact be regarded as the consequences of his own negli-
gent act has been and continues to be one of the most perplexing
problens in the law of negligence. It has well been said that each
case (as a practical matter) is decided on its own particular facts.

A comparatively recent case in which two very comprehensive
opinions were: written is Palsgraf v. Long Island R. R., 218 N. Y.)
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339, 162 N. E. 99, 59 A. L. R. 1265 (1928). One of the defendant's

guards undertook to assist a passenger aboard a moving train by

pushing him from behind. In this act, a small package which the

passenger was carrying fell to the ground. It contained fireworks

which exploded, the shock of the explosion knocking down some

scales at the opposite end of the platform. The scales struck the

plaintiff, who thereupon sued the railroad for her injuries. The

ti al court refused to instruct the jury that the plaintiff's injuries

were not the proximate result of the defendant's negligence and the

jury returned a verdict for the plaintiff, which was affirmed by the

Appellate Division by a divided court (222 App. Div. 166, 225

N. Y. S. 412). The defendant appealed to the Court of Appeals,

which reversed the judgment, three justices dissenting. The major-

ity opinion was written by Mr. Justice Cardozo, who said in part

(162 N. E. at 101)

Negligence is not a tort unless it results in the commission of a wrong, and the

commission of a wrong imports the violation of a right, in this case, we are told,

the right to be protected against interference with one's bodily security. But

bodily security is protected, not against all forms of interference or aggression,

but only against some. One who seeks redress at law does not make out a cause

of action by showing without more that there has been damage to his person. If

the harm was not willful, he must show that the act as to him had possibilities

of danger so many and apparent as to entitle him to be protected against the

doing of it though the harm was unintended * * * The victim does not sue

derivatively, or by right of subrogation, to vindicate an interest invaded in the

person of another. Thus to view his cause of action is to ignore the fundamental

difference between tort and crime. Holland, Jurisprudence (12th Ed.) p. 328.

He sues for breach of a duty owing to himself.

The law of causation, remote or proximate, is thus foreign to the case before

us. The question of liability is always anterior to the question of the measure of

the consequences that go with liability. If there is no tort to be redressed, there

is no occasion to consider what damage might be recovered if there were a finding

of a tort. We may assume, without deciding, that negligence, not at large or in

the abstract, but in relation to the plaintiff, would entail liability for any and all

consequences, however novel or extraordinary.

The minority opinion, written b& Judge Andrews, includes the fol-

lowing language (162 N. E. at 103, 104)

The proposition is this: Every one owes to the world at large the duty of re-

fraining from those acts that may unreasonably threaten the safety of others.

Such an act occurs. Not only is he wronged to whom harm might reasonably be

expected to result, but he also who is in fact injured, even if he be outside what

would generally be thought the danger zone. There needs be duty due the one

complaining, but this is not a duty to a particular individual because as to him

harm might be expected. Harm to some one being the natural result of the act,

not only that one alone, but all those in fact injured may complain. We have

never, I think, held otherwise. * * * Unreasonable risk being taken, its con-

sequences are not confined to those who might probably be hurt.

If this be so, we do not have a plaintiff suing by "derivation or succession."

Her action is original and primary. Her claim is for a breach of duty to
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herself-not that she is subrogated to any right of action of the owner of the
parcel or of a passenger standing at the scene of the explosion.

* * * when injuries do result from our unlawful act, we are liable for
the consequences. It does not matter that they are unusual, unexpected, un-
foreseen, and unforeseeable. But there is one limitation. The damages must
be so connected with the. negligence that the latter may be said to be the
proximate cause of the -former.

These two words have never been given an inclusive definition. What is
a cause in a legal sense, still more what is a proximate cause, depend in each
case upon many considerations, as does the existence of negligence itself. Any
philosophical doctrine of causation does not help us. * * *

Should analogy be thought helpful, however, I prefer that of a stream. The
spring, starting on -its journey, is joined by tributary after tributary. The
river, reaching the ocean, comes from a hundred sources. No man may say
whence any drop of water is derived. Yet for a time distinction may be possi-
ble. Into the clear creek, brown swamp water flows from the left. Later,
from the right comes water stained by its clay bed. The three may remain
for a space, sharply divided. But at last inevitably no trace of separation
remains. They. are so commingled that all distinction is lost.

As we have said, we cannot trace the effect of any act to the end, if end
there is. Again, however, we may trace it part of the way. A murder at
Serajevo may be the necessary antecedent to an assassination in London
twenty years hence. An overturned lantern may burn all Chicago. We may
follow the fire from the shed to the last building. We rightly say the fire
started by the lantern caused its destruction.

A cause, but not the proximate cause. What we do mean by the word
"proximate" is that, because of convenience, of public policy, of a rough sense
of justice, the law arbitrarily declines to trace a series of events beyond a
certain point. This is not logic. It is practical politics. * * *

It is all a question of expediency. There are no fixed rules to govern our
judgment. There are simply matters of which we may take account. We
have in a somewhat different connection spoken of "the stream of events."
We have asked whether that stream was deflected-whether it was forced
into new and unexpected channels. This is rather rhetoric than law. There
is in truth little to guide us other than common sense.

There are some hints that may help us. The proximate cause, involved as
it may be with many other causes, must be, at the least, something without
which the event would not happen. The court must ask itself whether there
was a natural and continuous sequence between cause and effect. Was
the one a substantial factor in producing the other? Was there a direct
connection between them, without too many intervening causes? Is the effect
of cause on result not too attenuated? Is the cause likely, in the usual judg-
ment of mankind, to produce the result? Or, by the exercise of prudent
foresight, could the result be foreseen? Is the result too remote from the cause,
and here we consider remoteness in time and space?

In The Glendolc (C. C. A. 2d, 1931), 47 F. (2d) 200, 207, Judge
Learned Hand, by what appears to be a dictum, commented on the
decision in the PPacsgraf case:

However, there is much uncertainty in the books as to whether liability
should be extended to remote consequences once the actor is shown to have
been at fault. On the one hand are the greater number of decisions, of which
In re Polemis, [1921] -L R. 3 K. B. 560, is an extreme instance, in which,
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because the omission was in any case likely to cause some damage, liability

is extended to injuries for which the defendant would not have been responsible

if they alone were to be apprehended. The wrong, once established, involves

the wrongdoer in all its consequences. On the other hand are those decisions

which treat remote consequences as though the wrong consisted in causing

these alone, and which hold the actor only for such as he should have fore-

told. * * * The distinction is acutely presented when the actor has corn-

mitted a wrong to one person, which in, a train of unpredictable events involves

another. In Palsgraf v. Long Island 1R. R. Co., 248 N. Y. 339, 162 N. E. 99,

59 A. L. R. 1253, the court held that the defendant was not liable to the

second person. If not, it is hard to see why it should make a difference

that a single person is twice injured, once in a way that entails liability, and

second, in such a way, as standing alone would be too remote. If he is so

liable, a difference in ownership of the two pieces of property, successively
injured, might exonerate a wrongdoer as to that injured last, though he would

be liable, bad both been owned by a single person-scarcely a relevant
distinction.

See also Torts Restatement (Am. L. Inst., 1934), Sees. 440-442.

I have quoted at some length from the opinions in the Patsgrcf case,

mnot in an effort further to confound what already is a perplexing

problem, but rather to set forth the recent declarations of- two able

justices on the subject. Certainly, under the theory of the minority,

-at least, the lumber company's loss in the instant case was proxi-

-mately caused by a negligent act of a Government employee. And

I am not prepared to say that under the theory of the majority

-there should be no recovery. Indeed, while the two opinions differ

flatly in result, a careful reading indicates that the difference between

-the analyses is less substantial. Thus, in the majority opinion it is

-said, to. quote again a portion of what is quoted above: -

One who seeks redress at law does not make out a cause of action by showing

without more that there has been damage to his person. If the harm was

not willful, he must show that the act as to him had possibilities of danger

so many and apparent as to entitle him to be protected against the doing of

-it though the harm was unintended. [Italics supplied.]

-Does not the showing that "the act as to him had possibilities of

-danger so many and apparent," etc., differ but little from finding

that there was "a direct connection between" the cause and the effect,

that the cause was "likely, in the usual judgment of mankind, to

produce the result," or that "by the exercise of prudent foresight,"

-the result could be foreseen, all of which are considerations stated by

Judge Andrews? In some cases, as in the Palsgraf case, the result

admittedly will differ, but the difference between the analyses is

essentially one in degree; in the instant case it is my opinion that

-the claim should be allowed for the reason that even under the theory

of the majority opinion the act of the Government in erroneously

allowing the land to be entered had,- as to the elaimant, "possibilities

-of danger so many and apparent as to entitle him to be protected
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against the doing of it though the harm was unintended." The Gov-

ernment cannot now say to the claimant in effect: "Yes, Fox was

told that he might go upon the land and that upon the completion

of certain requirements, he might obtain title to it, but there was

no reason to believe that he would cause the timber to be cut." It

is reasonable to believe that the cutting of the timber was not only

a natural and probable consequence but, in a timber country, a

virtually inevitable consequence.
For the reasons set forth in the foregoing discussion, it is my

opinion that the claim should be allowed, and certified to the Con-

gress for payment. Only the amount remains to be determined. To

revert to the exact arrangements made between the several parties

to the transactions which attended the cutting of the timber, it ap-

pears that Fox sold the standing pine timber to Dunlap for the sum

of $125. Dunlap was engaged in delivering the cut timber to the

Caddo River Lumber Company at agreed prices of $8 and $10: per

thousand board feet when the matter came to the attention of the

claimant and deliveries were stopped. It appears that 41,702 feet

had been delivered at this time. Shortly thereafter, the remaining

4,53( feet were delivered under an arrangement suggested by the

claimant company whereby the Caddo Company withheld $3 per

thousand feet for the claimant, remitting $7 per thousand to Dunlap.

While claim is made for 73,574 feet, having an alleged value of $5

per thousand feet it appears that the claimant subsequently received

payment from the Caddo Company in the amount of $103.59 for

the 34,530 feet. The damage presently to be considered, therefore, is

confined to41,702 feet.
The following is quoted from the report of the special agent of

the Division of Investigations who investigated the incident:

While the Ouachita National Forest has a minimum price of $5.00 per

thousand for pine stumpage, nevertheless, timber of this character in the

vicinity of the lands involved has been sold during the last three years at

from $2.00 to, $3.00 per thousand and that is the price that has been paid

for timber of the same character by the Caddo River Lumber Opmpany when

the tracts are located within a radius of fifteen miles of their mills at Ros-

boro, Arkansas and Glenwood, Arkansas. The company has paid, $2.00 per

thousand when the* timber was within (a radius of five to ten miles of their

mills and $3.00 per thousand within a distance of fifteen miles (Exhibit 3).

It is significant to note that when Fox sold the timber to Dunlap for a flat

price of $125.00 he estimated that there was from sixty to seventy thousand

feet of merchantable timber on the land and was using the figure of $2.00 per

thousand in basing his calculation (Exhibit 1). -

Charles R. Dunlap alleged that at the time he contracted for the purchase

of the timber he estimated that there were about fifty thousand feet of timber

on the land and figured its value at $2.50 per thousand. He .stated that he

fhad cut approximately 73,700 feet of timber from the Iand, but the 'recorda
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of the company where the timber was sold showed that 76,232 feet had actually

been removed from the tract (Exhibit 2).
J. V. Pennington, timber cruiser and buyer for the Caddo River Lumber

Company, alleged that he was familiar with the tract of timber in question

and that in his judgment the timber had a: value of $4.00 per thousand

stumpage (Exhibit 3).

The record as a whole, including not only the foregoing statement

but the fact that the claimant itself has placed a stumpage value of $3
per thousand on the timber, as evidIenced 'by' its' arrangement with

Dunlap and the Caddo Compalny, warrants the conclusion that the

claim should be allowed in the; amount -of $125.11; representing the

value of 41,702 board feet of timber at the rate of $3 per thousand
feet.

Approved: December 1, 1937.
OSCAR L. CHAPMAN,

Assistan Secretary.'

JOHN A. TRACE.

Opinion, December 20, 1937

CLAIMS-E)AMAGE 'TO PRIVATE PxopavTY-AoT OF JUaNJ? 28, 1937-NmGnIGEmNCn.

' Claimn for damage to private' property under the act of Juue 28, 1937 (50 Stat-.

'.321), denied, irrespective of negligence on the part of Government employee,

:!'wyere ;eyidence indicates negligence by claimant's own operator.

CLAIMS-DAMAGE TO PRIVATE PROPERTY-SrUBRaOo L CLAIMS.

The right of an insurance company to present a subrogated claim for damages

to private property must be based, so far as the'Government is concerned,

on actual payment to the assured. The mere existence of a policy or a

statement of what the assured is willing to accept is insufflcient to- subro-

gate the insurance compafy' to the assured's rights.

'CLAIMs-DATmAGrn TO PRiVATv PROPERTY-EVIDEN-E.

A claim against the Government for damage to private property must be

* accompanied by evidence of the actual damage sustained. -

MARGOLD, Solicitor:

John A.' Trace, of Waynesboro, Pennsylvania, and the General
'Exchange 'Insurance Corporation, as his subrogee, have filed claims

totaling $856 against the United States for compensation for 'per-
sonlal injuries and damage to Trace's 1937 Chevrolet truck' as the

result of a collision with a National Park' Service truck operated .by
Richard H. Blizzard, an enrollee in.tthe Civilian Conservation Corps.

The question whether the. claims 'should be paid- under the act of
June 28, 1937 :(50 Stat. 321), has been submitted'tome for 'opinion.

Trace's claim is in the amount of $250, representing $100 for prop-

erty damage and $150 for personal injuries, while the insurance com-

[VoL
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pany claims $606 as the amount alleged to have been paid under a
deductible collision insurance policy. While there is no reason to
,doubt this payment the record includes no evidence of it, as will be
pointed out later.

The collision occurred on August 19, 1937, at the junction of State
Highway No. 233 and a dirt road at a point near Caledonia' State
Park, Pelnsylvania. Trace states merely that "C. C. C. truck -ap-
proached from our left and turned directly into our path taking our
right of way from us." No statement by Norman F. Trace, the
operator of the claimant's truck, has been presented. The following
is the statement of the, Government operator:

When entering the:highway from the Sand Pit Road the truck was running
in second gear and I was venturing onto the highway 'cautiously. The truck
was out on the road about half way when I noticed a truck coming from the
north on thePine Grove Furnace road, towards me at a great rate of speed.
I stopped immediately and was at a standstill when the swerving truck collided
into my truck. There was enough room to pass by on the left side of the-high-
way between the berm and the truck I was driving, if the driver of the other-
truck was going at a moderate rate of speed and had his vehicle nuder-
control. * * *

The foregoing is substantially corroborated by Enrollees Thomas
B. Mahek and Kyle Huffer, who state that the claimant's: truck "was
coming at a high rate of speed and swayed into; the truck we were
riding on." Iniaddition, Edward S. Kelly and Andrew Hamilton,
who are stated to have met the truck shortly before the collision, both
state that it was traveling "very fast," althouglh. loaded with coal.

The foregoing is the extent of the evidence available 'from wvitnesses
present at the scene at or near the time of the collision. The record in-
eludes a copy of a State police report, bearing the signature 1. M
King. The following, in which "car #1" refers to the Gdvern-
ment 'truck ,and "car #2" to the claimant's truck, are.excerpts: from
the na'rrative-portion of the, report:

4. This accident occurred on Pa. Route .#233 approximately 1½ miles North
of Caledonia State Park. The highway at this point is of macadam construc-
tion arA is 16 feet in width. There is a dirt road on the. west side of this
highway and intersecting with it. The macadam highway is an approximate
straight stretch at this point and goes into a gentle curve about 125 yards on
either side of the point of collision. This 'highway runs approximately North
and South. There were marks on the highway 8½/2 feet from the west side
where the front wheels of car #1 was struck and swung around. There were
no visible skid marks made by car #2 prior to the time of collision. There is a"
4-foot berm on both sides of the highway, then 'a shallow'drop-off of about 21A2
feet. After the collision, car #2 went 52 feet and struck a tree head-on. Car
'#1 was swung around and came to rest 49 feet from the point of collision.

a; 0 * :: * ':X-I : * 7 - ';* C' :; s ::Ad': ' 

7. Operator of car #2 stated that he was traveling -South on route #238 at
a speed of about 30 or 35 miles per hour and suddenly he saw the car load of
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men pull out of the side road directly in front of him without making an at-
tempt to stop. Then he applied his brakes and twisted the wheel to turn left
but he was too close to avoid a collision.

John A. Trace was an occupant of car #2 and was sitting beside the opera-
tor. He said he cautioned the operator to go slow because he knew the 0. 0. 0.
workers were going back to camp. He corroborated the statement of operator

e#1 xcept that he fixed the speed of the car he was riding in at about 20 miles
per hour.

::* -* * e* * e 

9. It is the opinion of the investigating officer that both operators are at
fault. Operator of car #1 should have made sure that the macadam highway
was clear of all traffic before attempting to pull out and make his left hand
turn. Operator of car #2 was probably going at a rate of speed too fast fori
conditions, due to the load he was carrying.

10. No arrests will be made because I feel that one is no more guilty than
the other..

*~ The Pennsylvania speed statute fixes a sliding speed limit for
* trucks, depending on chassis weights and types of tires. Purdon's

Penna. Stats. (Perm. ed.), Tit. 75, Sec. 501. It is not possible to
determine the chassis weight of the claimant's truck from the record,

* : but in any event the maximum limit for the lightest commercial
vehicle is 35 miles per hour. These provisions moreover are ex-.
pressly subject to paragraph (a) of the statute cited, which provides:: 

: Any person driving a vehicle on a highway shall drive the same at a careful.
and prudent speed, not greater than nor less than is reasonable and proper,
having due regard to the traffic, surface. and width:of the highway, and of any
other restrictions or conditions then and there ewisting; and -no person shall
drive any vehicle upon a highway at such a speed as to endanger the life, limb,
or property of any person, nor at a speed greater than will permit him to
bring the vehicle to a stop within the assured clear distance ahead. * * *

[Italics supplied.j

One of the "conditions then. and there existing" in the instant case
was the fact that the claii ant's truck was loaded withlfour tons of.
coal, according to the State police officer. When this fact is considered
together with the statement ascribed by him to the claimant's opera-
tor, to the effect that he was traveling "at. a speed of about 30 or 356

miles per hour," the statement that "there were no visible skid marks
made by car. #2 prior to the time: of collision," the statement that
following the collision "car 7#2 went 52 feet and struck a tree head-

on" and the statement that "car #1 (which appears to have been
virtually at a standstill), was swung around and came to rest 49 feet

:from the point of collision," the conclusion that the claimant's opera-
tor either was traveling at a rate of speed excessive in the circum-
stances. or failed to make any effort to avoid the collision is ines-

:0capable.... All of the statements quoted immediately above, it is to be
noted are from a source which, so far as the record discloses, is open
to no objection on the ground of prejudice. In addition they tend to

[VOL
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substantiate *the statements of the Government's witnesses. It is
my opinion, therefore, that the claims should be rejected because the
property damage was caused at least in part by the negligence of, the
claimants' own operator.

While they are not essential to the determination of the claims, I
am constrained to make several observations concerning the manner
of their presentation. From the record submitted it appears that the
insurance company on September 17 transmitted to the project super-
intendent four copies of a so-called "Loss and/or Damage Agree-
ment" in support of its subrogated claim. This transmittal purports
to be in pursuance of a letter of September 15 from the project
superintendent. These papers thereupon were referred to the Wash-
ington office of the National Park Service by the regional director
with a letter dated September 27. On October 13 the National Park
Service advised the insurance company:

In the event the claimant is covered in whole or in part by insurance, and,
the insurance company is desirous of being reimbursed for the. amount paid
the claimant under the policy, the procedure of this Service requires that such
claim be filed separately by the insurance company under its own name. The
claimant must also file a separate claim for the amount that he expended and
which was not covered by the insurance policy. Therefore, in the event your
company desires to submit a claim for any amount paid in connection with
the accident in question, it is requested that you have the enclosed form
filled out and executed in the presence of a notary public. The claim must be
returned to this office substantiated by a receipted bill or notarized invoice
covering the cost of repairs to the property. An additional form is also
enclosed for the use of Mr. Trace in the event he desires to file a claim in
the amount he personally expended in connection with the repairs to his
property. Upon receipt of this information, the claim or claims will be sub-
mitted to the Solicitor of the Departihent for consideration.

Notwithstanding the foregoing express instructions, the insurance
company has presented Standard Form No. 28 with the space for the
claimant's (i. e., the insurance company's) signature blank, with a
purported signature by an agent of the company din the space pro-
vided for that of the official administering the oath- and with no
notarization whatever. The form is accompanied by another copy of*
the "Loss and/or Damage Agreement," signed by John Trace and
including the following provisions:

The undersigned hereby expressly agrees that the total loss and/or damage,
occurring on or about the 19th day of August 1937, for which claim is made,
as set forth in the undersigned's signed Statement of Loss, dated August 25,
1937, to automobile covered by Policy No. HS 47275, is $606.00..

The sole purpose of this instrument is to fix and evidence the total amount
for which claim is made. This instrument is, and is intended to be binding
as to the total amount of loss and/or damage said to have occurred under
the Policy. This instrument is not an acceptance of liability by the Cor-
poration, does not commit the Corporation to payment of said claim and does

261
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not in any sense waive any of the conditions or provisions of the policy of

said Corporation. .

The second 'paragraph, it may be noted without further comment,

appears in the form in very fine print as contrasted with the first

one. While it is not my function to pass on the legal effect of this

ingeniously drafted unilateral instrument as between the company

and its-assured, it must be MiAnifest to anyone having even a rudi-

mentary familiarity with routine commercial practices that neither

the Government not anyone else is prepared to pay out $606 or any

other substantial amount to a subrogee on nothing more than its

carelessly executed and unsworn statement coupled with what pur-

ports to be an instrument of -subrogation, but in which it is expressly

stated that it "does not commit the Corporation to payment of said

claim." The subrogated claim of an insurance company is based,

so far as the Government is concerned, not on the existence of a policy,

nor on what the assured is willing to accept,, but on actual payment

to the assured. This is best evidenced by the original or a photostatic

copy of its draft of payment. This is not the first claim by this

insurance company which the Department has had occasion to con-

sider aand the requirements are hot novel. '

Before concluding, an observation in the same yein may be made

concerningL the-claim of John A. Trace. While*he claims $150 for

personal injuries, allowance of which under the statue in any event

would be limited to actual medical and hospital expenses, the record

is wholly innocent of' any showing whatever concerning the justifica-

iton for this item and Trace has declined, to answer the .question of

'method by which damage is established" on Standard Form No. 28.

His claim for $100 for property damage likewise is unsupported by

any evidence other than the inference 'that the insurance policy was

a $100: deductible one, in which event his statement that the truck

"was sold for $25.00" is inconsistent with the amount of his claim.

The comments immediately foregoing, as already' stated, are not

essential to the disposition of the claims and are offered with a

view to the guidance of the insurance company and to field officers

of the National Park Service in the future. For the reasons already

discussed, the claims should be rejected on their merits. This con-

clusion, it must be emphasized, is made necessary apart from the

question of negligence .on the part of the enrollee in the Civilian

Conservation Corps.

Approved: December 20, 1937.

* OSCAR L. CHAPMAN,
Assistant Secretary.
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TITLE TO PUBLIC :LANDS IN THE TERRITORY OF HAWAII-
LIMITATIONS :ON THE AUTHORITY OF THE SECRETARY OF THE
INTERIOR OVERt GRAZING IN HAWAII NATIONAL PARK

Opinion, February 21, 1988

REPUBLIC OF HAWAII-ANNE XATION TO THE UNITED STATES-"CROWN, GovErN-
MENT, AND PUBLIC LANDS"-LAWS APPLICABLE.

Under the Congressional Joint Resolution of July 7, 1898, accepting from the
Republic of Hawaii' sovereignty over the Hawaiian Islands and the abso-
lute fee and ownership of all public properties therein, Hawaiian lands

- known as "crown, government, or .public lands" are public lands of the
* United States, controlled not by the general public land laws but by

special enactments.

TERRITORY or HAWAII CREATED--HAWAIIAN ORGANIC ACT-PUBLIC LANDSSE-ER-
ANCE OF TITLE AND UsE-JOINDER THEREOF.

- Section 91 of the Hawaiian Organic Act creating the Territory of Hawaii
' gives to the Territorial Government possession, use, and control of public

lands in Hawaii 'but. retains the fe thereof in the United States, providing
specific methods 'however for joinder of title and use at the 'will of the
Federal Goverinient.L Held, That in the absence of formal itransfeT of
title in any suchr lands by the Government of the United States to that of

- the Territory the latter has no estate therein and no interest which it can
convey or reserve.

HAWAII NATIONAL PAEIU-STATCoRY 0(CO-NTRUoTION-PuIBUtC LANDS-WHEN
* - TAXING FOR- FEDERAL UsE EFFECTED: ANWD TERRIToRIAL -PhIVIiuoEs- TERMI-

NATED-TERRITORIAL DEEn, RESSiRVATION AND ASSIGNMENT CONSTRUED.

The act 'of August 1, 1916 (39 Stat. 432) termninates Territorial privileges on
public lands taken thereby for a national park. As to lands to1be de-
limited by the Secretary of the Interior, the Secretary's approval- of the
survey and blueprint thereof restores to the Federal Government full
dominion theredver and makes applicable thereto all statutes andrules
governing national parks. Held, 1. That a deed whereby the Territory of
Hawaii attempts to convey to the United States portions of the "Gojvern-
ment" lands. of Kapapala and. Humuula for Hawaii National Park is un-
necessary and void, the absolute, fee to said lands having been vested in the
United States of America by cession from the Republic of Hawaii and
never since having been transferred by the United States to the Territory
of Hawaii. 2. That a' clause in such deed attempting to reserve to the
Territory perpetual grazing rights on such lands is void and inoperative,
the Territorial Government having no estate therein to reserve. 3. That
an assignment or lease of grazing rights on park lands made by the Terri-,
torial Government in exercise of its presumed right under such reservation
is ineffective and void and gives no rights on. park lands to the Hawaiian
Agricultural Company as assignee or lessee thereunder.

HAWAII-PUBLIo LANDS-NATIONSAL PARK-LIMITED AUTHORITY OF SECRETALY OF
THE INTERIOR-BENEFiCIAL CONTROL OF GRAZING RIGHTS-STATUTORY CON-
STRUCTION.

No power to divest the Federal Government of any estate in such lands by
any means whatever is conferred on the Secretary of the Interior by the
acts of August 1, 1916 (39 Stat. 432), August 25, 1916 (39 Stat. 535), and-
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April 19, 1930 (46 Stat. 227). Neither the act of August 25, 1916, nor any

subsequent legislation empowers the Secretary to grant to. the Territorial
Government or to any other exterior agency exclusive beneficial control

of grazing rights in any national park, whether in perpetuity or for a

limited period. Such powers still remain in the Congress. Held, That

approval by the Secretary of the Interior of the reservation of perpetual

grazing rights to the Territory in said Territorial deed is ultra vires and

inoperative even if the reservation be construed as a mere request.

HAwAM NATIONAL PARK-STATUTOBY ADMINIsTRATvEm PorscY-LinivTEr AuTHoR-

ITY OF THE SECRETARY OF THE INTERIOR-CLEARING OPERATIoNs FOn GRAzING

U SES.E . -

The statutory administrative policy provided for Hawaii National Park by the

three acts above cited requiring the natural condition of the park to be

preserved, making willful damage to growing things a crime, permitting

tree cutting and plant destruction for no purpose other than to conserve the

park and to check the ravages of nature, and allowing the issuance of

grazing permits only when grazing is not detrimental to the primary pur-

pose of the park, conditions the administrative authority of the Secretary

of the Interior conferred by said acts. Held, That the Secretary of the

Interior has no authority to permit in Hawaii National Park the felling

of trees, the eradication of vegetation and shrubbery or any other clearing

operations for the adaptation of park lands to Hawaiian grazing uses.

NATIONAL PARKS AND MONUMETTS-ACCEPTANCE OF LANDS BY THE SECRETARY OF

THE INTERIOR-STATUTORY CoNsTluocoTN.

The procedure of "acceptance" by the Secretary of the Interior of certain*

properties within national parks, authorized by the act of June 5, 1920 (41

Stat. 917), relates to conveyances of private properties, rights, and moneys

to the Federal Government and is inapplicable to transactions concerning
public lands.

MARGOLD, Solictor::
At the suggestion of the Second Deputy Attorney General of the

Territory of Hawaii and at the request of the Commissioner of Public
Lands, also of that Territory, you have asked my opinion as to the
construction to be placed on a deed dated March 30, 1927, from the
Territory of Hawaii, purporting to convey to the United States of
America certain Government lands for national park purposes, and
the interpretation to be given to a reservation therein worded as
follows:

Reserving, however, to the Territory of Hawaii, its successors and assigns, a

perpetual right to at any time graze livestock on any portion or the whole of

the lands therein conveyed.

Particular questions raised are:

1. Whether or not the term "right to graze livestock" should be defined to
Include as incidental and essential thereto the right to eradicate from park
lands vegetation regarded as plant pests noxious to grazing and generally to

adapt such lands to grazing purposes in conformity with Hawaiian connotations,

which differ widely from those of the term in the continental United States.
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2. Whether or not the Secretary of the Interior has authority to forbid such
clearing operations on national park lands as being destructive of shrubbery,
timber, natural objects, or scenery and thus violative of certain acts of Congress,
viz, August 1, 1916 (39: Stat. 432); August 25, 1916 (39 Stat. 535); April 19,
1930 (46 Stat. 227) for the government of national park lands and of the
Secretary's rules and regulations executory thereof.

The inquiry is made because of j objections by the Superintendent

of Hawaii National Park to clearing operations on certain, lands

within the park boundaries by the Hawaiian Agricultural Company,

which claims a right to perform such acts under a certain so-called

lease from the Territory of Hawaii, dated April 10, 1928, and de-
scribed as. "General Lease 1920." This instrument, executed by the
Commissioner of Public-Lands for the Government of the Territory
of Hawaii, purported to lease to the Hawaiian Agricultural Company
for 21 years, from July 1, 1929, to July 1, 1950, a total of 50,535 acres
described by metes and bounds, comprising two tracts of land, the
first, 44,117 acres of "Government lands" in the District of Kau, said
acreage, all of it, exterior to Hawaii National Park and not involved
in the instant case; and the second, 6,418 acres, Kapapala lands like-
wise in the District of Kau but also national park lands lying wholly
within the park and referred to in the lease as "Addition to Hawaii
National Park." It is as to this second tract that the Secretary's
authority is disputed by the Hawaiian Agricultural Coompany.

Of this lease certain provisions seem to indicate that the instru-
ment although called a "lease" of both tracts of land was intended
to convey as to the second tract "no right or privilege other than
grazing rights." Whether certain other provisions in the instrument
conflicted with this intention and attempted to grant more than graz-
ing rights need not be examined at this point. It is enough now to

*note that the Territory of Hawaii intended to assign at least the
right to graze livestock on 6,418 acres of Kapapala lands within
Hawaii National Park, using as means thereto not an instrument of
simple assignment nor an ordinary grazing permit such as is used
by the Department of the Interior but an instrument having the color
of a long-term lease of these as well as of the other lands.

This act of assignment of grazing rights, whatever may be said
of the method chosen to accomplish it, was performed by the Terri-
tory by virtue of the right presumed to be reserved to it by the lan-
guage of the deed quoted in the first paragraph of this opinion. This
deed, running from the Territory of Hawaii to the United States
of America, purported to convey for the consideration of one dollar

all that certain parcel of land belonging to it, situate at Kau and North Hilo,
County and Territory of Hawaii, being portions of the Government lands of
Kapapala and Humu'ala, consisting of a strip of land connecting the Kilauea

26}5
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and Mauna Loa Sections of the Hawaii National Park and more particularly
described as follows:

[A description by metes and bounds follows:]

Containing an area of 46,050-00/100 acres.
Reserving, however, to the Territory of Hawaii, its successors and assigns, a

perpetual right to at any time graze livestock on any portion or the whole
of the lands conveyed. [Italics throughout supplied.]

To HAVE AND TO HOLD the same with all the rights, privileges and appurte-
nances thereunto belonging or in any wise appertaining unto the United States
of America, its successors and assigns forever, subject to the reservation

*hereinabove cited.

The Governor of Hawaii, enclosing this deed to the Secretary in
a letter dated April 12, 1927, wrote as follows:

I transmit to you deed from the Territory of Hawaii to the United States
of America, covering 46,050 acres, being portions of the public lands of Kapapala
and Humuula * *. No Abstract of title is submitted as the area con-
veyed has always been Governmbent land. [Italics supplied.]

'The Department raised no question as to the ownership of the lands
and on recommendation of the National Park Service the Assistant
Secretary of the Interior on May 4, 1927, accepted the deed as a
conveyance of "Government lands" subject to the reservation to the
Territory.

Since the present inquiry directs attention to the deed, there at
once occur questions as to its validity, effectiveness, and propriety.
The occasion for the making of this alleged conveyance of March 30,
1927, arose out of the establishment of Hawaii National Park and
requirements therefor made by act of Congress approved August 1,
1916 (39 Stat. 432), in the fulfillment of which the Territory was
zealously cooperating. The act provided that-

* * * the tracts of land on the Island of Hawaii and on the Island of
Maui. in the Territory of Hawaii, hereinafter described, shall be perpetually
dedicated and set apart as a public park or pleasure ground for the benefit
and enjoyment of the people of the United States, to be known as "Hawaii
National Park."

The tract on the Island of Maui is not involved in this case. Of the
two tracts on the Island of Hawaii described by metes and bounds,
the first contained the volcano of Kilauea and the second the crater
of Mauna Loa. They were not contiguous but were to be conlected
by a third tract, described not by metes and bounds but as
follows:

Third. A strip of land of sufficient width for a road to connect the two
tracts of land on the Island of Hawaii above described, the width and location
of which shall be determined by the Secretary of the Interior. [Section 1,
italics supplied.]

[Vol..
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The Kilauea and Mauna Loa tracts each contained two classes of

lands, those privately owned and those referred to by the Territory

without distinction as "government" lands and "public" lands. The

third tract or connecting strip contained no private lands but con-

sisted entirely of lands of the second class. Of. the two categories

only the "government" or "public" lands were to be dedicated to park

uses, at no cost to the Federal Government, according to both the act

creating the park and the debate in Congress at the time of its

passage (Cong. Rec., 64th Cong. 1st sess., vol. 53, pt. 7, p. 6322, and

pt. 9, p. 9253). As a result however of further legislation (acts of

February 27 and June 5, 1920, 41 Stat. 452 and 917) and of pro-

cedures which need not concern us here, all of the lands of the

Kilauea and Mauna Loa sections came under the jurisdiction and

control of the Secretary of the Interior on September 27, 1922.

As to the third tract, nothing had at this date been done to choose,

survey, and delimit the connecting strip for the road. In 1926 and

1927, however, final action proceeded as indicated in the following

excerpts from the files:

1. On Novemnber 26, 1926, the Governor of Hawaii wrote to Rep-

resentative Louis C. Cramton:

We have completed the surveys so that an Executive Order may be issued set-

ting aside a sufficient area to connect the Mauna Loa section with the Kilauea

section * *

2. On December 23, 1926, the Governor of Hawaii wrote to the

Director of the National Park Service:

We have the surveys completed so that the stretch connecting Mauna Loa

with Kilauea can be deeded by the Territorial Government to the National Park

Bureau.

3. On Jantary 4, 1927, the Commissioner of Public Lands of

Hawaii wrote to the Governor of Hawaii:

I am submitting herewith description of survey and blueprint, * * * of

a portion of the Government land of Kapapala. The survey * * * has been

made in such a manner * * * as to furnish ample width for the location.

of any road which may be built to connect these two sections of the Park.

* 8 * this section of land will become part of the Hawaii National Park;.

if and when approved by the Secretary of the Interior.

As this land is of value to the Park only as a right of way for road and

as a connecting link between the Kilauea and Mauna Loa Sections, and as a

portion of same is excellent grazing land and a source of income to the Terri-

tory, I respectfully suggest that if possible and proper, the acceptance by the

Secretary of the Interior be made subject to the reservation to the Territory of

Hawaii of perpetual grazing rights.

4. On February 19, 1927, in a. memorandum to the Assistant Sec-

retary of the Interior, the Acting Director of the National Park
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Service recommended that the survey and blueprint be approved.
He also stated:
the Service sees no objection to the reservation of these rights in the
deeds * * * when tendered * * * and it is therefore recommended
that the reservation of such rights by the Territory be approved.

5. On the same day, February 1.9, 199'3, the approval of the As-
tsistant Secretary of the Interior was endorsed on the memorandum.

6. On February 94, 1927, the Director of the National Park Service
wrote to the Governor of Hawaii:

The Department has just approved the survey and blueprint and reserva-
tion. * it* 8I is understood in the Service that the transfer will be
accomplished by the issuance of an appropriate Executive Order.

7. On April 12, 19237, when sending the deed of March 30, 1927,
the Governor of Hawaii wrote to the Secretary of the Interior:

I transmit herewith deed from the Territory of Hawaii to the United States
of America, covering 46,050 acres, being portions of the public lands of Kapapala
and Humuula and, forming a connecting link between the Mauna Loa and
Kilauea sections of the National Park. No abstract of title is submitted as
the area conveyed has always been Government land.

8. On May 3, 1997, the Acting Director of the National Park Serv-
ice in a memorandum to the Secretary of the Interior recommended
acceptance of the deed.

9. On May 4,1927, the memorandum was endorsed by the Assistant
Secretary "Deed accepted and all papers returned herewith to NPS."
Further, a formal certificate of acceptance of the deed subject to
the reservation was executed by the Assistant Secretary and attached
to the deed. Through a clerical error, this was dated the 4th day of
April instead of May.

The language of the deed and of these letters shows agreement
by the territorial authorities that the Kapapala and Humuula lands
selected for the connecting strip were "government" or "public" lands
but also an assumption on the part of some advisor to the Governor
that the government owning the' lands was the territorial govern-
ment.

The fact was quite otherwise and was recognized by the Second
Deputy Attorney General of Hawaii in his opinion of November 28,
1936, regarding this case, although he therein, refrained from ques-
tioning the effectiveness of the deed. His statement was as follows:

The deed of March 30, 1927, is obviously a conveyance of the third tract
mentioned in the Act of August 1, 1916. It is not clear to us why it was felt
necessary for the Territory to convey the portions of Kapapala and Humuula
by deed to the United States for the reason that as former Crown Lands (see
Act of June 7, 1848, of the Legislative Council of the Hawaiian Islands) the
same were ceded and transferred to the United States by the Joint Resolution
of July 7, 1898. Under section 91 of the Organic Act the strip in question could
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have been taken from the "possession, use, and control of the government of
the Territory of Hawaii" by a subsequent Act of Congress, or it could have been
taken for the uses and purposes for [sic] the United States by direction of
the President or the Governor of Hawaii.

However, since the transfer was made by a deed executed by the proper
officers of the Territory, with the approval of the Director of the National Park
Service, there is no reason to question the effectiveness of the deed or any of
the provisions thereof. [Italics supplied.]

Despite the.Attorney General's acknowledgement of United States
title to these lands it is advisable in the absence of an abstract of
title to sketch briefly their statutory history. By act of the Legisla-
tive Council of Hawaii approved by King Kamehameha III on June
7, 1848, the Kapapala and Humuula lands together with numerous
others were reserved as Crown Lands, thei king's private property; in
1865 were made -an appanage of the ofee of the Crown rather than of
the monarch as an individual; in 1893, upon the overthrow of the
monarchy, became part of the public domain under the Provisional
Government; in 1894 were declared by Article 95 of the Constitution
of the Republic of Hawaii to be the property of the Hawaiian Gov-
ernment (confirmed by the Organic Act, sec. 99, April 30, 1900, 31
Stat. 141); in 1895 were defined by the Land Act, 1895, as "public
lands"; and on August 12, 1898, the date of effective annexation of
the Hawaiian Islands to the United States of America, were ceded
to the United States in absolute fee. In March 1908, the court in
Territory of Hawaii v. Japiolcani, 18 Haw. R. 418, took judicial
notice that the title to the former Crown lands of the Hawaiian Gov-
ernment was in the United States of America and held that the title
cannot be disputed in the courts.

Rev. Laws of Haw., 1905, pp. 1197, et seq., p. 1226;
45 C. Cims. R. 418;
Civil Laws of H1aw., 1897, pp. 44 and 103;
Treaty of Annexation, Art. II, Rev. Laws of Haw. 1935, p. 34A;
Joint Resolution, Preamble and paragraphs 1 and 2, id., p. 32.

Since the establishment of the territorial governmelnt the c hief
relevant provisions of law controlling the public property ceded and
the relations of the Federal and territorial governments in regard
thereto have been the following:

V 1. Article II of the Treaty of Annexation, the substance of which
is repeated in the Joint Resolution of ratification:

The Republic of Hawaii cedes and transfers to the United States the absolute
fee and ownership of all public, government or crown lands, public buildings
or edifices, ports, harbors, military equipments, and all other public property, of

every kind and description belonging to the government of the Hawaiian Islands,

together with every right and appurtenance thereunto appertaining.

The existing laws of the United States relative to public lands shall not apply

to such lands in the Hawaiian Islands; but the Congress of the United States

shall enact special laws for their management and disposition.

269:



270 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

2. Section 91 of the* Hawaiian Organic Act, as amended by the
act of May 27, 1910, providing:

That, ejcept as otherwise provided, the public property ceded and transferred
to the United States by the Republic of Hawaii under the joint resolution of
annexation, approved July seventh, eighteen hundred and ninety-eight, shall
be and remain in the posssession, use, and control of the government of the
Territory of Hawaii, and shall be maintained, managed, and cared for by it,
at its own expense, until otherwise provided for by Congress, or taken for the
uses and. purposes of the United States by direction of the President or of the
Governor of Hawaii. [Excerpt A; italics supplied.]

And such public property so taken for the uses and purposes of the United
States may be restored to its previous status by direction of the President;
(Excerpt B).

and the title to any such public property in the possession and use of the Ter-
ritory for the purposes of water, sewer, electric, and other public works, penal,
charitable, scientific and educational institutions, cemeteries, hospitals, parks,
highways, wharves, landings, harbor improvements, public buildings, or other
public purposes, or required, for any such purposes, may be transferred to the

Territory by direction of the President, and the title to any property so trans-

ferred to the Territory may thereafter be transferred to any city, county, or

other political subdivision thereof by direction of the Governor when

thereunto authorized by the legislature; * * * (Rev. Laws of Hawaii, 1925,

p. 105) (Excerpt C).

(NoTr.-The italicized phrase in Excerpt A and the provisions of Excerpts

B and C are additions by the act of May 27, 1910.)

3. Section 73, Hawaiian Organic Act, as amended by the act of
May 27, 1910, which in part provides:

(a) (3) The term "public lands" includes all lands in the Territory of

Hawaii classed as government or crown lands previous to August 15, 1895, and

* * *. (The date given was the date of the Land Act referred to above.)

(W) All lands in the possession, use, and control of the Territory shall here-

after be managed by the commissioner [of public lands]'.

From these provisions it appears therefore that while the fee and
the ownership of the lands in question passed to the United States
on August 12, 1898, and the power to manage and dispose of them
thereafter lay in Congress alone, the possession, use, and control of
them were to remain in the Territorial government under the man-
agement of the Coimnmissioner of Public Lands at the will of the
Federal Government. In the absence of the contingencies envisaged
in Section 91 Excerpt C, supra, the Territory's permission to possess,
use, and control was to continue only so long as the Federal Govern-
ment should not require .the lands for its own uses. It was to termi-
nate upon expression of the Federal will in either of two ways:

V 1. by definitive action by Congress providing for other
management and disposition of the property; or

2. by interim executive action either by the President
or by the Governor of Hawaii, acting as a Federal officer,
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in the form of a proclamation taking, setting aside, or
reserving the property for specified Federal uses until the
Congress of the United States should otherwise direct.

If however the Territory were to use these lands or require to use
them for any of the public purposes specified in Excerpt C of Sec-
tion 91 and thus give rise to one of the contingencies therein contem-
plated, it would be possible for the Territory to acquire title thereto
upon direction of the President.

It is clear therefore that since title to the Crown lands of Kapapala
and Humuula passed to the United States upon annexation, there
could subsequently have been no title in the Territorial government
unless the President should have directed its restoration to the Terri-
tory. An examination of the Presidential proclamations making such
transfers of title shows that no transfer made has included the Kapa-
pala and Humuula lands. It is established therefore, in the absence
of an abstract, that the title to these lands, with all the incident,
rights of ownership, has remained in the Federal Government con-
tiilluously since annexation.

It follows that the territorial government had no power to make
the deed of March 30, 1927, and could convey no estate in these.
lands. Nor could it, an impotent grantor, reserve to itself by a deed
part of an estate which it did not have. The possession, use, and
control of the pulblic property of the United Sitates in Hawaii as
permitted to the territorial government under the Organic Act con-'
stituted no estate in lands. The privilege accorded was peculiar
and exceedingly broad- but in -essence it was in the nature of a
tenancy at will, or even a license not coupled with an interest, termi-
nable or revocable at the will of the Federal Government when ex-
pressed in the ways specified above. Never did it include any power
of disposition nor yet any power of choice or discretion as to the
degree of possession, use, or control which the Territory should
relinquish when its temporary privileges should be withdrawn.

This limited right of the territorial government to occupy, enjoy,
and manage the lands in question continued undisturbed until Con-
gress established Hawaii National Park. In the passage of the act of
August 1, 1916, creating the park, arose the contingency contem-
plated by section 91 of the Hawaiian Organic Act, i. e., Congress
provided definitively for Federal use of the lands within the bound-
aries described, a use wholly incompatible with continued possession
and use, management, and maintenance by the Territory. By dedi-
cating the lands -perpetimally to public park' uses by the people of
the whole Nation,- by placing in the Secretary of the Interior execu-
tive control of the park, its care, management, and government, and
by providing for its maintenance by Federal funds, Congress gave
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notice that it intended to terminate all of the Territory's privileges

and duties and at a determinable date to place in the Federal Gov-

ermnent full and exclusive dominion, possession, use, and control of

the park lands. By no part of the act did Congress leave in the

Territory any portion of its former powers and responsibilities as

to these lands; and in no part of the act is there found any authority

for unilateral retention by the territorial government of any right
whatsoever regarding them.

Nor did this- act or any subsequent legislation give power express.

or implied to the Secretary or to any other official to divest the Fed-

eral Government of such a right as the Territory sought to create

in itself by the reservation of the deed of March 30, 1927. Such dis-

cretionary powers as the act creating the park gave to the Secretary

in connection with his administration of the park were all for speci-

fled purposes, to be exercised within fairly narrow limits, thus be-

coming practically ministerial. Similarly, section 3 in empowering
the' Secretary to determine the width and location of the strip con-

necting the Kilauea and Mauna Loa sections of the park gave him no

power other than the power to decide on the boundaries best suited

to the purposes of the strip. The sole intent of the provision was

to enable the Secretary through his engineers and surveyors to choose

from the extensive public domain lying between the two craters those,

lands best adapted to the building of a road which would have to

negotiate within a comparatively short distance over difficult terrain

a climb of approximately 9,000 feet. There was here, therefore, no

discretion in the Secretary as to whether he might' leave in the Terri-
tory any degree of control whatever over the strip.

As to grazing privileges, the act of August 1, 1916, creating the

park, was silent; but the act of August 25, 1916 (39 Stat. 535), creat-

ing in the Department of the Interior under the direction of the

Secretary the National Park Service, conferred on* the Secretary
power to grant grazing privileges in any national park except Yel-

lowstone National Park. The Secretary therefore received power to
grant grazing privileges in Hawaii National Park on the conditions

and within the limitations prescribed in section 3, which was as
follows:

Provided, however, That the Secretary of the Interior may, under such rules

and regulations and on such terms as he may prescribe, grant the privilege to

graze live stock within any national park, monument, or reservation herein

referred to when in his judgment such use is not detrimental to the primary

purpose for which such park, monument, or reservation was created, except

that this provision shall not apply to the Yellowstone National Park.

The power herein conferred was a limited power, one simply to
administer the issuance of grazing permits, with discretion and on

terms impliedly beneficial to the Federal Govermnent. It was to be
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exercised by the Secretary through a designated administrative
agency, the newly created National Park Service, and its director.
Quite different and far larger would be a power to farm out to an
agency undesignated by statute, exterior to both the National Park
Service and the Department, for the benefit of that exterior agency,
the whole and exclusive body of powers over grazing permits in any
national park, whether in perpetuity or for a limited period only. Yet.
such would be the power involved in a grant of the right sought by
the- Territory. To invest the Secretary with such a power, other
legislation by Congress would be required. In the absence of such
legislation any attempt byithe Secretary to exercise such a power
would be ultrai ires and of no effect. There has been no enactment
conferring on him such a power. There was, therefore, no power in
the Department of the Interior to grant to the Territory by any in-
strument or other means the perpetual grazing rights which it sought
by the deed of March 30, 1927, and no effect can be given to the
Assistant Secretary's approval of the reservation either as a reserva-
tion or as a mere request.

The procedure of "acceptance'.' by the Secretary of the Interior of
certain properties within national parks, authorized by the act of
June 5, 1920, cited above, relates to conveyances of private lands to
the Federal Government. It is inapplicable to transactions concern-
ing public- lands owned by the United States. In the instant case
the will of Congress in regard to the third tract in the park was ac-
complished, in my opinion, on February 19, 1927, when the Assistant
Secretary approved the survey and the blueprint of the lands to be
taken for the road, thereby determining the width and location of the
strip as section 3 directed him to do. Nothing further seems to have
been requisite under either section 91 of the Organic Act or the act of
August 1, 1916, to bring the lands of the strip under the exclusive
dominion and control of the Federal Government and to make appli-
cable thereto all statutes, rules, and regulations governing national
parks.

In the relevant statutes, namely, the act creating the National Park
Service and two acts relating solely to Hawaii National Park, infrak
Congress has laid down no uncertain directives for the management.
of national parks in general and of Hawaii National Park in par-
ticular. The regulations formulated by the Secretary only implement
the congressional will. The statutory provisions are as follows:

1. The act of August 1, 1916 (39 Stat. 432), creating the park,
requires the Secretary's' regulations to

Provide for the preservation from the injury of all timber * * * and natural
curiosities or wonders within said park, and their retention in their natural
condition as nearly as possible.

125897-39-VoL. 56-20
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2. The act of April 19, 1930 (46 Stat. 227), after empowering the

Secretary to make general rules for the care of the park, redirects him
in terms (sec. 4) to make regulations

especially for the preservation from injury or spoilation of all timber, natural
curiosities, or wonderful objects within said park;

and, particularizing, makes explicit provision that any person

who shall within said park willfully commit any damage, injury, or spoilation
to or upon any * * * tree, wood, underwood * * * vegetables, plants,
* * * natural curiosities or other matter or thing growing or being thereon
or situated therein, shall be deemed guilty of a misdemeanor ** *.

1 3. The act of August 25, 1916 (39 Stat. 535), creating the National

Park Service, by Sec. 3 empowers the Secretary to out timber,

in those cases where in his judgment the cutting of such timber is required
in order to control the attacks of insects or diseases or otherwise conserve the

scenery or the natural or historic objects in any such park, monument, or
reservation.

It also permits him to

provide in his discretion for the destruction * * * of such plant life as may
be detrimental to the use of any of said parks, monuments, or reservations.

Finally, as previously stated herein, it authorizes him to permit
grazing in parks, providing

That the Secretary of the Interior may, under such rules and regulations and
on such terms as he may prescribe, grant the privilege to graze livestock with-

in any national park, monument or reservation herein referred to when in his

judgment such use is not detrimental to the primary purpose for which such

park, monument, or reservation was created, except that this provision shall

not apply to the Yellowstone National Park. [Italics throughout supplied.]

Together, these directives constitute a statutory administrative
policy for Hawaii National Park, definite and coherent, and it is

within the framework of this policy that Congress requires the Sec-

retary to exercise such discretion as it confers upon him in these
matters. Its cardinal purpose quite clearly is to preserve from

change or destruction the natural condition of the park, viz, its

scenery, its historic objects and the whole range of its natural fea-

tures, from the general of timber to the particular of tree and even

nUnderwood and plant. Willful damage or injury to any growing

thing is made a crime. The Secretary himself may neither cut down

nor pull up except to conserve the park and check such ravages of

nature as might hurt the whole. Grazing he may not permit unless it

shall in no way tend to change or destroy the natural condition of

the park. From the operation of these principles fno part of any
park is excepted nor is the Secretary authorized to alter them or to

do other than apply them.
This synthesis makes immediately obvious that to fell trees, uproot

shrubbery, eradicate plants' and generally to cleiar any park lands of
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their underwood in order to adapt them for grazing would violate
every one of the prescribed principles. Each of these acts would by
itself be a misdemeanor. Nor would systematized, large-scale commis-
sion of them for the object stated make them lawful, for that object

itself would be unlawful. The sole purpose for which the statute
allows tree-cutting and plant destruction is that of checking the

spread of disease and other plagues or of otherwise conserving the
whole natural life of the park, its historic objects and scenery. To
this no other purpose may be added. Expremszio unus est exclusiow

alterius. Finally, grazing such as to require clearing operations and
thus some degree of change and destruction of the natural condition
of any part of the park could not be other than "detrimental to the

primary purpose for which the park was created" and for that reason
of a character which the statute forbids the Secretary to permit. It
follows therefore that the Secretary has no authority not to prohibit
such clearing operations as were undertaken by the Hawaiian Agri-

cultural Company and every authority to refuse to issue permits for
such grazing as would demand adaptation of Hawaii park lands to
the needs of cattle raising.

In summary, then, it appears that the territorial government labored

under a misunderstanding as to its ownership of the park lands in.
question, possibly because of long undisturbed occupancy of them;
that the absolute fee thereto has been continuously in the United
States Government since August 12, 1898, the date of effective an-.
nexation of the Hawaiian Islands to the United States; that the
Territory has at no time had any estate therein and that under the
act of August 1, 1916, creating Hawaii National Park the Territory's
privilege of possession, use and control thereof was effectively termi-
nated on February 19, 1927, by the Assistant Secretary's approval of
the blueprint and the survey of the strip.

Accordingly, for all of the above considerations I am of opinion,
first, that the deed of March 30, 1927, was unnecessary, void and of
no effect; second, that the reservation to the Territory of perpetual
grazing rights on these park lands was equally void and ineffective
as such; third, that power to grant such a right to the Territory lies
in Congress alone and is not within the authority conferred upon the

Secretary of the Interior by any existing legislation; fourth, that
the Assistant Secretary~s, approval of the reservation, whether that
be construed as a reservation or as a mere request, was ultra vires

and inoperative; fifth, that General Lease 1920, issued by the terri-
torial government in exercise of its presumed right, was void and

ineffective, both, as a lease and as a grazing permit insofar as it

related to the lands of the second tract, namely, those lying within
the park; sixth, that the Hawaiian Agricultural Company acquired
no rights on park lands thereunder; and seventh, that the Secrelary

275



[VoL276 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

of the Interior is. by statute specifically charged not to permit graz-

ing of a character destructive of objects which Congress directs to

be preserved.
Any adjustments necessitated by these conclusions should be made

by the administrative departments concerned.

Approved: February 21, 1938.
OSCAR L. CHAPMAN,

Assistant Secretary.

A. L. McINTYRE

Decided March, 14, 198 :

SRvvy-BOUNDARIES-MEANDER LINES.

The official plat of the survey of the Rancho La Bolsa Chica, made in 1858,

approved January 14, 1861, upon which patent issued May 7, 1874, indi-

cated that -the actual shore of the Pacific Ocean was a boundary of the

rancho, and the call in the grant was to the beach. Any lands lying be-

tween the meander line as delineated on the official plat and the actual

shore must be considered as part of the land confirmed by the grant, inas-

much as the call was to the tidewater as a boundary and the area sur-

veyed together with that omitted was less than the confirmee was entitled

to under the grant.

The cases in the Department and in the courts are numerous where title to

land meandered along a nonnavigable body of water has been held to

extend; to such waters.

SWAMP LANDS-STATE'S FAHEumE TO CLAIMM-APPLICATION FoR SUaVEY.

If the natural object meandered is a marsh or swamp land, and the State has

never claimed it as such under the swamp land grant, an applicant for

survey of such land, who claims no rights under the State, is not in a po-

sition to ask for a survey on the ground the land is swamp land.

PRAWcTrc-PARTIEs-NOTICE OF APPEAL.

Where a protest against an application was not allowed, no hearing directed

on a controverted issue of. fact, and the application was not denied upon

any disputed question of fact but solely upon the applicant's showings,

the protestant is not a party within the meaning of the rules of practice

which require that notice of appeal should be served on the opposite party.

Punnic LANDs-STrPULATIONs BETwEEN PARTIEs-EsTOPPEL.

Stipulation between parties as to what land is tideland and what land is

public land does not bind the United States, and an applicant for survey

of a tract as public land, who has stipulated that the land is tideland,

is not estopped by the stipulation from showing that the land is public

land.

CHAPMAN, Assistant Secretary:

A. L. McIntyre has appealed from a decision of the Commissioner

of the General Land Office rendered July .10, 1936, which denied his

application for the survey of certain lands in Secs. 19, 20, 29, and 30,

T. 5 S., R. 11 W., S. B. M.
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The diagram accompanying the application depicts an area of
;74 acres situated between the meanders of what is termed an inlet
on the official plat of the survey of the Rancho La Bolsa Chica, ap-
proved January 14, 1861, upon which patent issued Mtay 7, 1874.
The plat of the official survey made in 1858 indicates that the actual
shore of an inlet of the Pacific Ocean is the boundary of the ranch
so far as it affects the area in question. The area confirmed as
Rancho La Bolsa Chica is described in the patent as follows:

* * 8The lands of which confirmation hereby made are those known as
La Bolsa Chica situate in Los Angeles County, to the extent of two square
leagues and no more, within the boundaries described in the grant in this case,
and in the map referred to in said grant, a certified copy of which map is
also filed in this case to wit: On the East by the Tulares and Cienegas lying
toward the low hills; On the West by other Tulares and Cienegas; On the
North by some willow trees (sauces); and on the South by the beach (playa)
provided that should the quantity of land within said boundaries be less
than two square leagues, then confirmation is hereby made of such less
quantity. * * *

The area within the exterior lines of the: rancho is stated as
containing 8,107.46 acres, which appears to be 770.54 acres less
than two square leagues allowable under the confirmatory decree.
The applicant alleged that the land for which survey was sought
was above the ordinary high water mark of the ocean and that he
believed from its appearance that such was its condition in 1850.
Affidavits from three persons in support of his application alleged,
in substance, that part was low bottom and part high tablelands,
and that the elevation of the land varies from 10 to 60 feet; that
bottom land was alkaline, the high land fertile containing certain
plants and weeds and large eucalyptus trees 30 years or more old.

Gibson, Dunn, and Crutcher, in behalf of the Lomnta Land and
Water Company and the Bolsa Land Company, filed protest against
the allowance of the application claiming .protestants were. owners
of the land under a tideland patent issued by California in 1903
and as subsequent grantees under the patent to the rancho. They
filed certain maps and diagrams, among them, Exhibit A, which
purports to show the location of the boundaries of the rancho and
the boundaries of land in the tideland patent within the meander
lines of the rancho. Two parcels of land, one elongated and another
more compact, between the meanders of the rancho and the bound-
aries of the tideland patent containing respectively about 19 and
7 acres are colored blue, the lands in the tideland patent so far as
affected by the application, containing about 47 acres, are colored
pink and orange, that east of a dike being colored pink and west
of it orange. The applicant does not dispute but impliedly has
admitted that the areas so colored are the areas he asserts to be
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public lands and that the boundaries shown of the rancho and tide-
land patent are correct. Protestants filed a contour map (Exhibit B)1
prepared by engineers which shows elevations above tidewater in
the areas colored blue, and admit as the contour map shows that
in the blue area the land between the shore line and the meander-
line rises in the northerly parcel to 36 feet, and in the southerly parcel
to 47 feet; they however contend that the pink and orange areas are
tidelands.

Protestants also filed a stipulation between the former attorney
for petitioner and attorneys for protestant that the pink and orange
area on said Exhibit A is within the ordinary ebb and flow of the
tides.

Mentioning the familiar principles that the beds of navigable-
waters, including tidelands, vest in a State upon its admission; that-
the official plat and field notes become a part of the grant. or deed.
by which the lands are conveyed; that bodies of water are meandered
for the purpose of ascertaining the quantities of land in the fractional.
sections and not as boundary lines; that the official plat represents
the meander line as the border line of a meandered body of water
and shows to a demonstration that the actual shore line and not the.
meander line is the boundary of fractional lots; that the disposal of
land by the United States bounded by a meandered body of water-
under ordinary conditions conveys to the patentee title to the actual
shore line; and the decision in United States v. Lane, 260 U. S. 662,
upholding an old survey as reasonably accurate which had omitted
97.64 acres along the shore of a lake, the Commissioner found and held
that-

This office is of the opinion that the area involved in the application for-
survey submitted by A. L. McIntyre is not of sufficient size and extent to con---
stitute gross error or fraud in the original survey. Such being the case, the-
area is not considered unsurveyed public land to which title has not passed.
from the Government. Furthermore, since the south boundary of Rancho Lfa
Bolsa Chica is described as "and on the South by the beach (playa)," and as the
total area of the private land grant is less than "two square leagues," it is.
apparent, even if the survey of the south boundary of the rancho is erroneous
to the extent to constitute gross error or fraud within the meaning of the lawj
that any lands lying between the position for the record south boundary and
the actual shore would have to be considered as part of the area confirmed, at,
least up to the maximum two square leagues.

Applicant filed what he termed a protest against the Commis-
sioner's order, which the Commissioner treated as an appeal. This.
so-called protest is accompanied by a number of documents and refer-
ences to the Department's action in other cases in which surveys were
ordered which are made the foundation for objections to the Com-
missioner's conclusions, and an affidavit by applicant in which he
repudiates the stipulation made by his attorney that the land marked

[Vol.
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pink on Exhibit A was affected by the tides of the ocean, on the
ground of lack of authority to make the stipulation, and for the
further reason that applicant was a witness to the opening of the
sluice gate in the bulkhead in the dike between the pink and orange
area, and the water spread only 40 feet from the gate on the pink
area (an operation that the attorney also witnessed before he made
the stipulation).

Protestants have filed a motion to dismiss the appeal and motion
to strike the supporting exhibits on the grounds that no service of
notice of appeal was ever served on them and that specifications of
error and argument were not filed in time as required by the Rules
of Practice, which require service on the opposite party of notice of
appeal and copies of the specifications of error and briefs in support
thereof. It seems, however, that protestants were not parties in the
sense used in the Rules of Practice. Their protest was not allowed, and
no hearing was directed as to any controverted question of fact. The
Commissioner, though he referred to and was perhaps aided in his
decision by the reference in the protest to matters of record of which
judicial notice could be taken and by presentation of authorities, did
not deny the application on any disputed question of fact, but solely
on the applicant's showings and facts admitted by him and the law
he considered applicable to the case. The motions are therefore
overruled.

As to the stipulation, whatever binding force it has between: the
parties it is clear it does not bind the United States, and it therefore
cannot be considered conclusive as to whether the land is public land
of the United States or tidelands that passed to the State upon its
admission. The applicant therefore is not estopped by the stipula-
tion from showing as a fact that the pink area is upland and .not tide-
land. It seems he has admitted that the orange area is tideland.

The principal contentions of the applicant seem to be that the line
represented as a meander line on the official plat is a boundary and
not a meander line for the reason that (1) there was no body of water
to meander, (2) that the water was not navigable, and (3) that the
land within the meander lines was marshland or swamp, and if the
latter the State never selected it and therefore its rights thereto are
lost.

The applicants contend that the facts in the instant case bring it
within the rule in Lee Wilson c& Co. v. United States, 245 U. S. 24, and
those there cited and followed, that:

* * * where upon the assumption of the existence of a body of water or
lake a meander line is through fraud or error mistakenly run because there is
no such body of water, riparian rights do not attach because in the nature of
things the condition upon which they depend does not exist and upon dis-
covery of the mistake it is within the power of the Land Department of the
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United States to deal with the area which was excluded from the survey and
cause it to be lawfully surveyed and to lawfully dispose of it.

As to this contention, it is sufficient to say that the official plat of
survey of the rancho purports to show that an inlet of the Pacific
Ocean was meandered; that the applicant admits that the orange area
is covered by tidewaters. There was, therefore, a body of water to
meander on part of the land in question, although the meanders may
not have conformed approximately to the actual border of the tide-
land.

As to the question whether the water was navigable, the applicant
contends that in the case of Bolsa Land Company v. Burdick, 151
Cal. 254, 90 Pac. 532, in which one of the protestants was a party,
the Supreme Court of the State held that the waters on the very land
in question were not navigable. As the Department understands the
opinion, it held merely that an irrigation ditch by which defendants
sought access to the waters on the land for the purpose of hunting
and fishing was not navigable water. In this connection, it may be
stated that the court in its recital of facts said:'

* * * plaintiffs showed that the lands were part of a rancho to which
patent had been issued by the United States. The plaintiffs' (Bolsa Land
Company) title was derived by mesne conveyances through the holders of the
patented title. The lands comprised many hundreds of acres of uplands as
well as marshlands, with an ocean frontage. An estuary from the ocean
projected into these lands, the waters in which estuary, with its tributary
sloughs, were affected by the flow of the tides. To the lands covered by all
these waters, the plaintiffs had acquired title by patent from the State of
California under an act to provide for the management and sale of lands be-
longing to the State.

But assuming that the waters on the land in controversy were not
navigable, at the time of survey, there is no merit in the argument
that the meanders of such water is a boundary for the reason that the
waters are not tidal waters or that the lands and water within the
meanders are held under tideland patent. The cases in courts and
the Department are numerous where title to lands meandered along a
nonnavigable body of water have been held to extend to the shores
of such waters. Such was the case in French Glenn Live Stock Co.
v. Marshall (28 L. D. 444) ; Hardin v. Jordan, 140 U. S. 371; Mitchell v.
Smale, 140 U. S. 406, and many others unnecessary to cite.

Assuming further that the natural object meandered was a marsh
or swamp, so as to make applicable the rule in Niles v. Cedar Point
club, 175 U. S. 300, and French Glenn Live Stock Co. v. Springer,
185 U. S. 47, wherein the meander line was held to be a boundary,
then in such a case it would appear that the land was of the character
that passed to the State under the swamp land grants (Revised
Statutes, sections 2479 to 2490, inclusive), and would be subject to
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application for survey and selection by the State. The failure of
the State to make the selection within the time named in the grant
does not defeat its title to lands of the character contemplated by
said grant (Aaqai v. Suomela, 21 L. D. 279), except where the
land has been returned as agricultural and there has intervened a bona
fide adverse claim (State of Minnesota v. Ciaig, 23 L. D. 305). The
State has never claimed the land as swamp land, and the aapplicant
who claims no rights under the State is not in a position to ask for
a survey on the ground that the land is swamp.

The applicant has presented nothing that persuades the Depart-
ment that the meander' line was anything else than what it appears
to be, a meander linei of an estuary of the Pacific Ocean. Following
the reasoning in United States v. Lane, 260 U. S. 662, quoted by
the Conmnissioner, the omission of about 26 acres depicted in blue
on Exhibit A does not disclose any gross error that would justify
any correction of the survey made 80 years ago. Furthermore, if it
appeared that there was such a gross error, the Department is in-
clined to the view that any lands lying between the meander line
as delineated on the official plat and the actual shore must be con-
sidered as part of the land confirmed by the grant, inasmuch as
(1) the south boundary of the rancho is described as "and on the
South by the beach (playa)," that is, the call is to the tidewater as
a boundary, and (2) the area surveyed together with that claimed
by the applicant as unsurveyed is less than the "two square leagues,"
the maximum area to which confirmee was entitled under the terms
of the grant.

For the reasons abovel stated, the decision of the Commissioner
is affirmed.

aAff-med.

JAMES C. IORSLING

Decided March 16, 1938

BOARD OF EQuITABLE ADJtuncATIoN-JuRisDicTioN-STATIJTOR CONSTRm"nON.

The Revised Statutes; sections 2450, 2451, 2456, and 2457, authorize the Board
of Equitable Adjudication to apply the principles of equity in the decision
of cases involving suspended preemption claims and suspended entries
ready to pass to patent except for curable defects arising from applicable
ignorance, accident, or mistake. Held, That the board has no jurisdiction
over a mere rejected application to make entry.

PUBLIC LAWDs-NoTicE or STATIUS-MAINTENANCE, or Pumin REcoRDS-DuTY or
APPLIcANTS.

Government maintenance in every land district of public records of material
facts as to the status of public lands constitutes notice of their content.
Held, That one buying a relinquishment of a stock-raising homestead entry
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is chargeable with knowledge of the status of the lands. and of the; law
as to relinquishment and is not entitled to equitable consideration of a
rejected application on the plea of ignorance and lack of notice.

STOCK-RAISING HOMESTFAD ENTRY-RELINQUIsHMENT-CANOELLATION OF DEaG-

NATION BEFoRE R nLIqurISHMnNT-ErrauTS OF FILING..

A purchase of a relinquishment of public lands is a valid contract, conferring
rights against the vendor but none against the United States, a relin-
quishment not being a quitclaim but a release running to the Government
and to it surrendering all rights in the lands.

The filing of a relinquishment of a homestead *entry operates eo instents
not only to restore its lands to the Government reservoir of public lands
but to affect them with whatever burdens or status would previously
have attached to them save for the life of the entry. Held, 1. That when
the designation of lands including those of a stock-raising homestead
entry is canceled during the life of said entry, the lands thereof assume
the status of undesignated lands immediately upon their restoration to
the Government through the filing of a relinquishment and are again
subject to stock-raising homestead entry only in the event of redesignation.
2.- That a purchaser of a relinquishment of such lands has no preferred
status as against the Government but only that of an ordinary applicant.

STocK&RAISING HoMESTEAD-APPLicATion-DtSIGNATION-FuT3Ru AND EXISTING

RIGHTs-WrITr AwAxLs-ATTACMENT.i I

- The rights initiated by a stock-raising homestead application for' udesig-
* nated lands, being only future rights contingent in part upon designation,

are not present rights within the meaning of the term "existing valid
rights" in the saving clause of the withdrawal order of November 26,
1934, and cannot prevent such withdrawal from attaching to the lands
sought if they be undesignated at the date of the order.

CHAPMAN, Assistant Secretar-y:

* On July 23; 1934, James C. Forsling,,Box 876, Caspar, Wyoming,
filed original stock-raising homestead application, Cheyenne 0577i7,
for 200- acres as follows: N/2SE'/4, SW/4SE1/4 Sec. 21; W½/2SW¼/4
Sec. 22, T. 32 N., R. 79 W., 6th P. Al. He also filed a so-called "Affi-
davit for Designation of Homestead" stating that the described lands
were "such lands as were intended by the Act of Congress of December
20th [sic], 1916, as subject to entry under the Stock Raising Law."
Although this affidavit did not state that the lands were undesignated
or pray that they be designated, and, although it was incompletely
made on an unusual printed form relating to an additional rather than
an original holnestead, it seems to have been regarded by appellant
and by the General Land Office as a petition for designation of these
lands as stock-raising. It would also appear that appellant paid fees
to the amount of $17.50.

Simultaneously, on July 23, 1934, having previously purchased on
.a date not stated from one Charles Bradley for the alleged sum of
$400, Bradley's relinquishment of these same lands under stock-raising
homestead entry No. 051675 and improvements thereof, Forsling filed
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said relinquishment, dated June 27, 1934, to the United States of' all
Bradley's right, title, and interest in said entry, applied for and al-
lowed on August 4, 1930, and seemingly maintained until the sale or
the filing of the relinquishment.

On October 3, 1934, the Geological Survey reported to the Commis-
sioner of the General Land Office with reference to Forsling's
application:

The records of the Geological Survey indicate that the value of the listed land

for grazing purposes is inadequate to provide a livelihood for a family on a 640-
acre homestead unit. Favorable action in the case therefore cannot be properly

recommended.

The lands were therefore not designated.
On November 26, 1934, the President by Executive order temporarily

withdrew from all forms of disposition under the public land laws
all public lands, vacant, unappropriated, and unreserrved, in Wyoming
and certain other States, s8ubjeot to ewisting valid rights. On July 25,
1935, the Commissioner of the General Land Office by Circular 1362
instructed all land office -registers to reject subject to appeal all su§-
pended stock-raising homestead applications relating to lands which
were undesignated on the date of the withdrawal order. On August 2;
1935, in. pursuance of-. this order the Cheyenne register rejected
Forsling's application, the lands having been'undesignated. On ap-
peal, this rejection was- affirmted by the Assistant: Commissioner of the
General Land Office on April 18, 1936. Forslifig has appealed from
this decision and petitioned that his case bet laid before' the BBoard of
Equitable Adjudication. - - -

The following supplementary facts are to be noted: 1. These lands'
had previously been designated as stock-raising by Orders' 608 and
635, effective respectively on September<8, 1926, and-April 21, 1927.
2. Later, however, on May 10, 1934, the Geological -Survey wrote the'
Secretary of the Interior that these and certain other lands in Wyo-
ming appeared to have been erroneously designated as stock-raising,
being of such poor character that a living for a family could not be
provided by stock-raising from: 640 acres, and recommended that the
designation orders be canceled. 3. Accordingly, Stock-raising Home-
stead Cancelation No. 126 covering these lands was approved May 14,
1934, and promulgated on May 29, 1934, specifying, however, that
this cancelation should not affect any entry for the lands covered
which might have been allowed prior to notation of this order upon
the records of the local land office so long as such entry was lawfully'
maintained. 4. This order was received by the Cheyenne register on
June 1, 19,34, and was noted on the land office books effective as of

June 20, 1934. 5. None of the lands in question is in any grazing
district created ulnder the Taylor Grazing Act. 6. These same lands
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had on December 3, 1909, been designated under the enlarged home-
stead act but this designation also was canceled by Order No. 198 on
May 14, 1934. 7. There is no allegation of settlement or improvement
of the lands by appellant. 8. There is no adverse claim.

On appeal Forsling by his attorney says:

We do not contend that a literal application of the law would entitle the
appellant to any right to this land, but we do contend that under the principles
of equity this appellant is entitled to an order allowing his homestead entry
and reversing the decision of the Honorable Register and Honorable Commis-
sioner;

and he petitions that the case be referred to the Board of Equitable
Adjudication for review.

In support of this plea he alleges that his purchase of Bradley's
relinquishment was made in complete good faith on the assumption
that his application, being exactly similar to Bradley's, was certain.
of allowance and his investment in the improvements secure. But
now, he states, the improvements can be salvaged only at prohibitive
cost and he, a laborer, will suffer a loss of their purchase price of
$400 if the rejection stand. The point that his' purchase and his
application were made prior to the withdrawal order he emphasizes
as a fact that should entitle him to equitable consideration and to an
opportunity to obtain an order designating the lands and he observes
that withdrawal of them will serve no useful purpose since they are
almost completely surrounded by tracts otherwise taken up. Through-
out, as a principal reason for equitable consideration he stresses his.
ignorance of the law, rulings and orders applicable to these lands
and his lack of notice of any change in their status.

Appellant's request for reference of this case to the Board of
Equitable Adjudication cannot be.granted, the board having juris-_
diction only over certain classes of entries and preemption claims and
none over mere applications, to make entry. The governing law is
found in Revised Statutes, sections 2450-2457, as amended by the act
of September 20, 1922 (42 Stat. 857). Section 2450 is as follows:

That the Commissioner of the General Land Office is authorized to decide
upon principles of equity and justice, as recognized in courts of equity, and in
accordance with regulations to be approved by the Secretary of the Interior,
consistently With such principles, all cases of suspended entries of public lands
and of suspended preemption land claims, and to adjudge in what cases patents
shall issue upon the same. [Italics supplied.]

Section 2457 provides that sections 2450-2456, inclusive, shall apply to

cases of suspended entries * * *; where the law has been substantially
complied with, and the error or informality arose from ignorance, accident, or
mistake which is satisfactorily explained; and where the rights of no other
claimant or pre-emptor are prejudiced, or where there is no adverse claim.
[Italics supplied.]

E Vek
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Instructions as to the board were issued by the Secretary; on October
17, 1922, and September 29, 1927 (Circulars and Regulations of the
General Land Office, pp. 311, 312; also in 49 L. D. 323 and 52 L. D.
207).

The purpose of this legislation, as explained in the case- of Hawley
v. Diller, 178 U. S. 476, 494, was to supplement the general legal
jurisdiction of the land officers with an equitable jurisdiction author-
izing them to apply the principles of equity to sustain irregular
entries which under existing land laws they would be compelled to

- reject. Where the irregularity of the entry lay in errors or informali-
ties arising from ignorance, accident or mistake which could be satis-
factorily explained and thus be excused by a court of equity, sub-
ject to the concomitancy of the other specified factors, the Board of
Equitable Adjudication was to have the same power as the court to
overlook the error and confirm the entry. As it was phrased by Act-
ing Secretary of the Interior Chandler with the approval of the
Attorney General in the cases of James H. Taylor (9 L. D. 230, 231)
and Elizabeth Richter (25 L. D. 1, 2) the province of the Board of
Equitable Adjudication "is confined to entries so far complete in
themselves, that, when the defects on which they are submitted have
been cured b its action, they pass at once to patent." [Italics sup-
plied.] See also Ben McLendon (On Petition) (49 L. D. 561).
* The foregoing interpretations of the functions and jurisdiction
of the Board of Equitable Adjudication make clear that petitioner's
case, involving as it does neither an entry, ready except for a curable
irregularity to pass to patent, nor a preemption claim but a mere ap-

",plication to make entry, which has been actually rejected, does not
fall within the purview of the controlling act or the jurisdiction of
the board.; Accordingly, the Larsen case (3 L. D. 190) relied on by
appellant, is not in point, concerned as it -was with an entry and held:
to fall within the statute. Accordingly, too, it would be super-
fluous to discuss in relation to these provisions petitioner's -plea. of

' ignorance of the law, orders and rules as to the lands sought. It is
enough to remark that-the ignorance-which he alleges is wholly ir-

* relevant- to the sections just examined.
*Nor is that ignorance a sound -plea otherwise. * In the circum-

stances of this case it neither helps appellant inS equity nor, excuses, ,
him at law. One failing to inspect public records concerning lands,
private or1 public, in which he is financially interested is negligent at
his peril. He is chargeable with knowledge of the law affecting the
1and. sought and of the record of its status as well; and must suffer
the consequences. of any lack of diligence din regard thereto. The,
United States Government is at great pains to put at the disposal of
the public all material facts as to .the public lands and not; only in
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the General Land Office at Washington but in every land district
of the country maintains a local land office and an elaborate registry
system of township plats, entry and tract books posted to.date for
the express purpose of making available and conveniently accessible
to all cotners the essential facts, not merely* past but current, concern-
ing every tract in the district. Such maintenance of such records
constitutes notice of their content and charges the public therewith.
In this case petitioner's plight is directly traceable to his omission to
concern himself with the legal effects of relinquishment and with the
status of the desired tract at the time of the filing of the relinquish'
ment. He had no right to act upon mere assumptions but was under
a duty to make inquiry of the designated authority by mail, in per-
son or by agent. Krueger v. United States,- 246 U. S. 69, 78, and
cases cited, including Brush v. Ware, -15: Pet.2 93, 110, 1l1." See
Revised Statutes, sec. 2295, U. S. C., Title 43, sec. .163; Circulars anUd
Regulations of the General Land -Office, No. 616i pp. 48-123, see. 60.
p. 63 (46 L.ID. 513); No. 1197, pp. 1139, 1140; No. 915, p. 1281 /50 L.
D. 299); No. 375, p. 1277.

It is well settled; law that while a sale of improvements and of re7
linquishment of an entry is a valid contract as between the parties
and conveys valuable, rights to the vendee, it' gives him no rights
against .thei United States. A relinquishment is not in effect a quit-
claim fromn vendor to vendee, as is sometimes contended, but is a re-
lease running to the United States, of no 'effect while withheld in prit
vate possession but of instant effect at the moment of filing -in the local '
land office, operating at once to release the land from the entry, to
restore it to.-the Government's reservoir of vacant, unappropriated
public lands ftom which; it had. been drawn by the' entry and to open
it to settlement and. entry by the next. qualified applicant without fur-
ther action on the, part of the. Conmissioner of the' General. Land
Office. 'Keane v. Brygger,.-160 U. S. 276; Fain v. United States, 209
Fed. Rep. 525; St. Paul, Minneapolis and Manitoba Railway Co. v..
Donohue, 210 U. S. 2-1, 40;- Wilson v.: Holmes-(38 L. D. 475, 479);
Whitford v. Kenton. (3 'L. D.- 343); Circular No. 1264, March 3, 19329
(54 L. D. 127, 131) ; act of May 14, 1880, sec. '1 (21 Stat. 140) as amended
by act of March 3, 1891, c. -561, sec. 4 (26 Stat. 1097) and by act of
March 3, 1893, e.-208 (27 Stat. 593) ; U. S. C. A., Title 43, sec. 202.

But as a result of its reversion to the public domain the land im-p'
Imediately becomes subject to and affected by .such relevant lawful
burdens, claims, or rights arising during the entry as the life of. the
entry may have prevented from attaching and a change in its status
thus occurring may operate to restrict5 'render contingent or wholly
bar the right sought -in an application made subsequently to the filing
of a relinquisiment or even simultaneously therewith. Fosgate v.-
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Bell (14 L. D. '439); Neil v. 'SoutAward (16 L. D. 386); Musolf v.
Cowgill (49 L. D. 186); Walter B. Freitag (52 L. D. 199); Circular
No. 1264, March 3, 1932 (54 L. D. 127, 131), sec. 28.

Forsling's filing of Bradley's relinquishment on July 23, 1934,
accomplished the instant return of Bradley's lands to the public
domain. Instantly, too, their status changed from designated to un-
designated. For Cancelation Order No. 126, promulgated May 29,
1934, and on June 1 noted on the books of the Cheyenne land office
to become- effective on June 20, while not operative upon these
lands during Bradley's maintenance of his entryj took instant effect
upoii them -at the termination of the entry through- the filing of the
relinquishment. Such cancelation of a designation which had stood
for seven years was, especially in view of the reasons that were
assigned for it, a circumstance of a nature to put a prudent man upLn
notice not merely of the uncertainty but of the unlikelihood of the
redesignation of any' of the lands covered' by the order and of the
unwisdomn of any investment therein in advance of action. on a
petition and an application.

With knowledge of these facts and their import Forsling was
chargeable. .In Smith'vV. Woodford (41 L. ID 606) the Department
held "grossly negligent" the purchaser of a relinquishment XWio.-failed
to inspect the records and discover an affidavit of contest which had
been filed only 24 hours before his purchase. lForsling' is even- more
culpable. For 25 days before the signing of the relinquishment and
52 days before its filing, the Cheyenne land office had put significant
inforniation at Forsling's disposal.- By failing to consult the records
and take account of the' law, appellant failed to use due diligence in
the protection of his interests. From *such negligence no rights
accrue.

In consequence, appellant has no status other than that of the or-
dinary applicant under the .stock-raising homestead act. The op-
portunity' to obtain; an order .of designation, whiclh his appeal cu-
riously requests, he. has already had, and there is no occasion to renew
it. 'The' ref §al of the Geological Survey to designate the lands pram 
ticallyvensured 'the ultimate rejection of the application whenever it

-should be reached for examination. Had its turn come during the'
seven weeks' between the Survey's disapproval and 'November 26.,
1934, it would doubtless have been rejected forthwith. The intervenx-
tion: of the withdrawal on that date accordingly provided not.so
much the cause of the rejection as an additional reason for it.

"Nevertheless, despite the unfavorable action of the Geological Sur-
vey, had any in-unediate valid rights or equities in the -land been in-
itiated by the application prior to the withdrawal, the language of
the order was such as to exempt such rights from the force of the;
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withdrawal. The stock-raising application however initiates no such
-rights. In public land law the stock-raising homestead act is in a
class by itself, deliberately drawn so as to condition the accrual of
every right against the Government upon the designation of the
desired lands as stock-raising and to prevent any right or. equity
against the Government from arising prior- thereto. By the terms
of-the act undesignated lands are not subject to entry. Hence no im-
mediate or present rights in, on, or to the land arise from the mere
filing of an application to enter, petition for designation and pay-
ment of fees. The application remains incomplete until it becomes
susceptible of allowance, which in turn cannot be made until desig-
* nation occur. Such rights as the act contemplates for the. applicant
are prospective merely, all contingent upon various events uncertain
to occur, the first and most important being designation. John F.
Silver (52L. D. 499).

Accordingly, the lands in the instant case having been undesignated
and thus not subject to entry on November 26, 1934, appellant did not
have on that day any existing valid rights to be saved by the saving
clause of the Executive order of withdrawal. The lands were there-
fore duly withdrawn and the decision of the; Land Commissioner re-
jecting the application was correct.

Appellant makes 'no allegation of personal residence or other acts of
settlement on these lands since July 23, 1934. Such acts, while not
susceptible of ripening into a right to a stock-raising homestead unit
of 640 acres, would, however, upon a change of application, sanctioned
by the act, and upon compliance with conditions specified therein, have
initiated an immediate right to 160 acres, which, being in existence on

-November 26, 1934, would have been saved from the force of the order.
'In the absence of such settlement appellant is not possessed of that
'right.

In consideration of the fact that the lands involved are not included
-in: a grazing district, appellant's attention is directed' to section 15 of
'the Taylor Grazing Act of June 28, 1934 (48 RStat. 1269), as amended
-'by act of June 26, 1936 (49 Stat. 1976) . Under this provision he might
apply for a grazing lease of these lands, should he be of the opinion

"that a lease would be of advantage and give him the use: of the im-
dtprovementswhich he says he cannot salvage. It is to be noted that
6on' November .9, 1934, an application was filed "under said section 15
for- a grazing lease of SW1/4 Sec. 22. That application, including

'-W,2SW1 /4 sought by appellant, is still pending. Should further ap-
plications be: made for said land, adjudication would be made by the
-General Land Office.

The decision is affirmed.
Af:lrmed.

[ Vol,
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FELIX BRUNO

Decided March 16, 1938

GRAZING LANDlS-LEASE AppmLIoA1oN-ELIMINATroN OF LAND FRom GRAZING
DISTRICT.

It is discretionary with the Secretary of the Interior whether or not to issue
a grazing lease under section 15 of the Taylor Grazing Act, as amended.

Land included in a grazing district established prior to the filing of a grazing
lease application and which cannot be eliminated from the grazing district
without detriment, will not be leased.

CHAPMAN, As8istdnt Secretary: 

By decision of August 5, 1936, the Commissioner of the General
Land Office rejected the grazing lease application of Felix Bruno,
filed on March 14, 1936; under section 15 of the Taylor Grazing Act,
for about 1,500 acres in Secs. 18 and 19, T. 13 S., R. 14 E., Secs. 12, 13,
14, and 24, T. 13 S., R. 13- E., S. L. M., Utah, on the ground that all
the land applied for was included in Utah Grazing District No. 7,
established on May 7, 1935.

The applicant appealed, stating that his application was intended;
as a petition for elimination of the land from the grazing district;
that said land consisted of small isolated tracts within his summer
grazing unit; that there was no water on any part of said land, so tha&
a grazing permit for another could not be used without trespass on his,
the applicant's, set-up; that if it should be excluded'from the grazing
district he could erect drift fences and protect this sheep area from
drift cattle; that any. appropriated land included in the application;
could be eliminated from the application; that prior to filing his ap-
plication he served notice upon all adjoining landowners, but there had-
-been no response or objection; and that he therefore wished to have
an investigation of t~he area made.

The appeal was referred to the Division of Grazing and in a letter
dated January 15, 1938, the Director states:

A report by the regional grazier in Utah indicates that the elimination of
this land from the grazing district would seriously interfere with its adminis-
tration in that it would necessitate the cancelation of licenses issued to a
number of stockmen who own property in the vicinity and are entitled to
grazing privileges.

Accordingly, favorable action on the elimination cannot be properly recom-
mended.

It is discretionary with. the Secretary of the Interior whether he
shall issue a grazing lease for public land. As the land in question
is included in a grazing district which was established prior to the
filing of the lease application and as said land cannot without detri-
ment be eliminated from the grazing district the grazing lease appli-
cation must be and is hereby rejected.

The decision appealed from is affirmed. A ed.
125897-39-VOL. 56-21.
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IDA PURDY RICE ET AL

Decided March-16, 19$8

GRAZING LEAsff-GROUJNDS Fon APPEAL-FINAL DETERBMINATION,-.

Where a grazing lease under section 15 of the Taylor Grazing Act, as amended,

has been offered, after examination in the field and report, and has been

accepted by -the lease applicant, the Department may, upon appeal by

* the lease applicant from the rejection of the lease application in part

by the Coimmissioner on account of lease applications of other qualified

persons, execute the lease and declare the! Commissioner's: decision final,

the determination apparently being as fair and just as possible.

CHAPMAN, Assistaant Secretary:

By decision of November 16, 1937, the Commissioner of the General

Land Office held for, rejection in part the grazing lease application

of Ida Purdy Rice and William B. Dickey and at the same time

offered them, a five-year lease for the El/ 2 NEl/4, S½2SE'/4 Sec. 7,

NE1/4, El/2NWl, NW1/4NW', S:S1/2 Sec. 8, T. 12 N., R. 76 W.,.

6th P. M., Wyoming. The grounds of rejection were that there

were conflicting applications; that investigation in the field had been

made; and that the persons making conflicting applications had

preference rights under the Taylor Grazing Act, while these appli-

cants had preference as to the lands above described.

The applicants accepted the offer of a lease for the land above

described and a lease therefor has been completed, but they also

appealed from the rejection of their application in part. Their

attorney states that all the land applied for is necessary for them;

that they are equitably and legally entitled to all; that to grant a

lease to some other person for any part of the land applied for

would be unjust and would work an irreparable injury to the appli-

cants, causing them to expend unnecessary money in fencing to protect

their rights against neighbors; and that the conflicting applicants

have large holdings and do not need the land, while it is needed by

these applicants for carrying on their ranch operations.

As hereinbefore stated, an investigation in the field was made. A

special agent of the Division of Investigations made a report on the

claims and rights of the conflicting applicants. The report and the

records of the Land Department were carefully considered in con-

nection with the conflicting applications, and as fair and just a deter-

mination as possible was reached.
The grounds of appeal are general and rather indefinite in char-

acter. There is no showing that any conflicting applicant was given

notice of the appeal. It is not apparent that the applicants have not

been justly and fairly treated.
The decision appealed from is affirmed. The rejection in part is

declared final and the case on appeal is closed, the record being

returned to the General Land Office. Afme~d
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THE DESTRUCTION OF MONUMENT OF OFFICIAL MINERAL SURVEY

VOpinon March 22, 1938

MINERAL. SuEVEY-DESTRUcTION or mONUMENTS-FEDESRAL PENAL CODE.
Willful destruction of monuments and corners of an official mineral survey

duly authorized under the mining laws and mineral regulations is within
the purview of Section 57 of the Federal Penal Code, section 111, title 18,
U. S. C.

KIRGIs, Acting $oicitor:
The Director of Investigations has transmitted a copy of a letter

from Gertrude S. George, who complains of the destruction of survey
corners and monuments, established by a United States mineral
surveyor in connection with a completed mineral survey, No. 6102,
of six mining locations in Kern County, California, executed prepara-
tory to application for patent to the lands involved, and who asks
protection. from such depredations.:

The Director requests my opinion as to whether Section 57 of the
Federal Penal Code, (section- 111,. title 18, U. S. C.) applies to the
destruction of such corners.

Section 57 reads as follows:
Whoever shall willfully destroy, deface, change, or remove to another place

any section corner, quarter-section corner, or meander post, on any Govern-
ment line of survey, or shall willfully cut down any witness tree or any tree
blazed to mark the, line of a Government survey or shall willfully deface,
change, or remove any monument, or bench mark of any Government survey,
shall be fined not more than two hundred and fifty dollars, or imprisoned not
more than six months, or both.

It seems that the question to be determined is whether the willful
destruction of the monuments established by a duly authorized
deputy mineral surveyor in the execution of an official mineral survey
of mining claims is within the purview of that part of the statute
quoted which reads, "or shall willfully deface, change, or remove any
monument or bench mark of any Government survey," or to put it
more tersely, is an official mineral survey of mining claims a Gov-
ernment survey within the meaning :of this act.

Under the provisions of section 39, title 30, U. S. C., the United
States supervisor of surveys "may appoint in each land. district con-
taining mineral lands as many competent surveyors as shall apply
for appointment to survey mining claims"; the applicant for survey
must bear the expense of the survey, and he is at liberty to employ
any United States, deputy surveyor to make the survey; the Commis-
sioner of the General Land Office has the power to fix the maximum
charges for survey and publication of notices; the applicant is re-
quired to file a sworn statement of all charges and fees paid by him
with the local office for transmission to the Commissioner. The sur-
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veyors act instead of the supervisor of surveys and in that sense they

are his deputies; they are required to take an oath and to execute

a bond to the United States as are many' public officers. Was/key

v. Hammer, 223 U. S. 85. In this case the Court said:

The work which they do is the work of the Government, and the surveys which

they make are its surveys. The right performance of their duties is of real

concern, not merely to those at whose solicitation they act, but, also to the

owners of adjacent and conflicting claims and to the Government (Page 92).

The applicably pertinent part of section 29, title 30, U. S. C.,:

provides that:

Any person, association, or corporation authorized to locate a claim under this

chapter, having claimed and located a piece of land for such purposes, who has,

or have, complied with the terms of this chapter, may file in the proper land

office an application for a patent, under oath, showing such compliance, together

with a plat and field notes of the claim or claims in common, made by or under

the direction of the United States supervisor of surveys, showing accurately

the boundaries of the claim or claims, which shall be distinctly marked by

monuments on the ground, and shall post a copy of such plat, together with a

notice of such application for a patent, in a conspicuous place on the land em-

braced in such piat, previous to the filing of the application for a patent, * *

By section 2, title 43, U. S. C., full jurisdiction over the survey of

public lands of the United States is vested in the Commissioner of

the General Land Office, subject to the direction of the Secretary of

the Interior.
In United States v. Fickett, 205 Fed. 134, the question was whether

the defendant, who was charged in an indictment with preventing by

force and threats the survey of six. unpatented mining claims by a

deputy mineral surveyor acting in conformity with the instructions

of the Commissioner of the General Land Office, was amenable to

prosecution and punishment under section 112, title 18, U. S. C.,

which reads:

Whoever in any manner, by threats or force, shall interrupt, hinder, or pre-

vent the surveying of the public lands, or of any private land claim which has

been or may be confirmed by the United States, by the persons authorized to

survey the same, in conformity with the instructions of the Commissioner of

the General Land Office, shall be fined not more than $3,000 and imprisoned not

more than three years.

It was contended for the defendant that the land being appro-

priated under the mining laws and thus reserved from sale was

not public land within the meaning of the act, but the Court said'

that the real question was, were the lands so far public lands of

the United States, though claimed by a private corporation, that

the Commissioner of the General Land Office may continue to exer-

cise over them power and duties vested in him by Congress. The

Court said:
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I Section 2412 of the Revised Statutes (section 112, title 18, U. S. C.); under
which the indictment was filedj is but one of the safeguards which Congress
has enacted for the purpose of enabling the Commissioner of the General
Land Office to more effectually carry out and perform the powers, authorities,
and duties vested in him relating to the public lands of the United States, one
of which is the power, authority, and duty to enter upon the public lands
for the purpose of making survey thereof. This power, authority, and duty
is in no respect restricted or limited by the fact that the land upon which
the survey is to be made has been located and claimed under the laws of
the United States applicable to such locations or claims.

In view of the provisions of the statutes and expression of the
courts noticed above, I entertain no doubt that the willful destrue-
-tion of monuments and corners of an official mineral survey duly
authorized under the mining laws and mineral regulations is within
the purview of Section 57 of the Penal Code, and that any person
guilty of such acts is subject to prosecution and punishment under
its provisions.

Approved: March 22, 1938.
OSOAR L. CHAPMAN,

As8istant Secretary.

RUTH E. McCORDUICK

Decided March 25, 1,938

OIL AND GAS LEASE APPLIOATION-EVIDENCE OF OIL AND GAS DEPosITs. :

Under section 17 of the Mineral Leasing Act, as amended by the act of August
21, 1935, the Secretary of the Interior has the authority to reject applica-
tions for oil and gas leases of lands which cannot reasonably be regarded as
having any value for oil or gas.

CHAPMAN, Assistant Secretary.-
By decision of February 25, 1937, the Commissioner of the General

Land Office rejected the oil and gas lease application of iRuth E. Mc-
Cormick, filed June 5, 1935, for the NEl/ 4 Sec. 10, T. 10 M., R. 5 W.,
S. B. M., California, on the ground that the Geological Survey had on
October 22, 1936, reported that available evidence indicated that none
of the land could reasonably be considered valuable for oil or gas.

The applicant appealed and submitted in connection with her appeal
the report of a geologist. The entire record was referred to the Geo-
logical Survey. On February 10, 1938, the Acting Director made a
report as follows:

The Geological Survey has considered the showing filed by the oil and gas ap-
plicant, together with the evidence at hand, and finds no geologic basis for(
modification or reversal of its report of October 22, 196, to the Commissioner,
that none of the land applied for may reasonably be considered as valuable for
oil and gas.
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Available evidence shows that the geology of the area under consideration in-

volves a basement complex of granite, gneiss, schist, crystalline, limestone and

other metamorphic rocks overlain unconformably by a considerable thickness of

coarse Tertiary sediments of lake or land origin alternating with lava flows and

tuffs, succeeded in places by Quaternary basalt flows, and in greater part buried
beneath varying thicknesses of recent, flat-lying, unconsolidated sands, gravels
and clays constituting the desert floor and the surface rocks of the land applied
for and adjacent tracts. Organic sediments from which oil or gas might be de-
rived are essentially absent in this succession and structural conditions favorable
to oil and gas accumulation therein are likewise wanting. As the geologic condi-
tions are wholly adverse to oil or gas occurrence expenditures of time and capital
in drilling therefor on the land listed are unwarranted.

Tests heretofore drilled to conclusive depths in the vicinity of this land cor-

roborate fully the conclusion expressed above regardless of the fact that uncon-
firmed rumors of oil discovery therein circulated widely whenever funds for
additional drilling were needed.

In section 17 of the amendatory act of August 21, 1935 (49 Stat.

674)., it is provided that the Secretary of the Interior may lease lands

which are known or believed to contain oil or gas deposits. If lands

are known to contain such deposits they are leased by competitive

bidding to the highest responsible qualified bidder. If the lands are

not within any known geologic structure of a producing oil or gas

field, they may be leased to the first qualified applicant if they are

believed to contain oil or gas deposits.
The Department has construed the law so that prospecting leases

will not be issued for lands which cannot reasonably be regarded as

having any value for oil or gas. In the present case it is clear that

the land involved has no value whatever, actual or prospective, for

oil or gas.
.- The appellant alleged that a well was being drilled on the NW1/4

Sec. 11, T. 10 N., R. 5 W., by the Equitable Petroleum Company; that

good showings had been encountered; that said well would probably

be completed within two months; and that she wished at an early

date to file with the Department the result of such drilling.

The appeal was filed April 6, 1937, but no information has been

received in connection with this case regarding the above-mentioned

well. And manifestly the Geological Survey has had no information
of any successful drilling.

The decision appealed from is affirmed.
Afftnned.

[ Vol.
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ROBERT YISK LYMAN

Decided March 28, 1938

STOCK-RAISING HOMESTEAD ACT-CoNSTrucTIoN-LEGIsnATIM HISTORY-RIGEETS
AND EQUITIES-CONTINGiINYC-WAENING.

Both the terms of the stock-raising homestead act and its legislative history
manifest the intent of the Congress to prevent accrual of any present right
or equity against the Government before the happening of the specified
contingency of designation and to warn applicants against acts of settlement
in advance thereof.

STOOK-RAISING HOMETEATI-APrPCATioN-WZHEN COMPLETE-RIGHTS INITIATED.

A stock-raising homestead application to enter undesignated lands initiates in
the applicant no present rights against the Government but only a prospect
of future rights of uncertain existence and remains incomplete until suscept-
ible of allowance..

STOCK-RAISING HOMESTEAD LAw-UNDESIGNATED LANDS-ACTS OS SETTLEMENT-
RIGHTS INITIATED-ADDITIONAL HOMESTEAD APPLICANT.

Under section 2, of the act of Dec. 29, 1916 (39 Stat. 862), as amended, the
stock-raising homestead act, acts of settlement performed on lands undesig-
nated as stock raising do not initiate, in anyone any right to a stock-raising
homestead and confer no homestead rights of any sort whatever upon an
entryman seeking additional stock-raising homestead entry. Held, That
where an entryman desiring additional stock-raising homestead entry brings
his contest of an enlarged homestead entry to successful termination on No-
vember 23, 1934, three days before the issuance of the withdrawal order- of
November 26, 1934, he acquires no rights of any sort from acts of settlement
performed on said lands prior to November 23, 1934, the lands not then hav-
ing been open to entry or settlement; and no rights from those acts per-
formed between November 23 and November 26, 1934, when the lands were
open to entry or settlement, first, because as one already a stock-raising
homestead entryman of 320 acres he is not qualified to make either ordinary
or enlarged homestead entry, and second, because the lands were not desig-
nated as stock raising and the statute prohibits settlement on undesignated
lands from initiating rights to a stock-raising homestead.

CANCELLATION OF EiNTRY-RESTORATION OF LANDS-WITHDRAWAL.

The lands of an enlarged homestead entry which is free of all claims are auto-
matically restored by cancelation of the entry to the Government reservoir
of "vacant, unreserved, and unappropriated public land" and as part thereof
are affected by the withdrawal of November 26, 1934.

STOcK-IlAIsNG HOMESTRAD-WITHDP.AWAJITEISDIUTIoN TO DESIGNATE.

Lands withdrawn by competent authority from settlement or entry are not
open to either. Held, That a stock-raising homestead application for such
lands filed subsequently to the withdrawal order of November 26, 1934, issued
in aid of the Taylor Grazing.Act, may be rejected without action on the
accompanying petition for designation.

CONTEST-RESuLTANT RIGETS-PRocEDOBAL OF SUBSTANTIVE-THIED PARTIES.

Successful contest of an entry confers upon the successful contestant as against
the Government no substantive right to enter lands not subject. to entry but
only a procedural right of priority over third parties when lands become

subject to entry.
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TAYLOR GRAZING AcT-PuBLic SAMF OF PUBLIa LANDS-PROPRIETY-DIScREBiON OF

TEll SETREIBAY.

The right to apply for public sale of public lands as conferred by section 14 of

the Taylor Grazing Act is not a right to such sale, the propriety thereof being

discretionary with the Secretary of the Interior.

CHAPMAN, A~ssistant Secretary:
Robert Fisk Lyman of Spearfish, South Dakota, has appealed to the

Secretary from the decision of the Assistant Commissioner affirming

that of the register holding his application for additional stock-
raising homestead entry for rejection as adversely affected by the

Executive order of withdrawal of November 26, 1934.
On January 4, 1935, Lyman filed Billings 035399 "C"'for S½2SW'/

See. 7, NW/4, N/2SW'/4 Sec. 18, T. 1 N., R. 62-E., M. P. M., compris-
ing 320 acres, and on February 14, 1935, petitioned for designation

thereof, making. the application in attempted exercise of a preference

right earned through successful contest of the enlarged homestead

entry of George M. Mahoney, canceled on November 23, 1934. On

October 22, 1935, the register rejected the application under General
Land Office instructions in Circular No. 1362 directing rejection of

stock-raising homestead applications for lands which on November
26, 1934, the date of the withdrawal order, were not designated as

stock raising, there not having been acquired under such applications
any existing rights to such lands preventing the withdrawal order
from attaching thereto, as provided by the saving clause thereof.
This action. was sustained by the Assistant. Commissioner's decision
of March 13, 1937, appeal from which is now under consideration.
- Additional facts to be noted are that contest of the Mahoney entry

was first initiated not by appellant but by his brother, Richard E.
Lyman, although inferentially in appellant's interest, and that* this

was abated as defective under rules 8 and 10, with a consequent loss

of ten months to appellant, later to have grave effect upon his interests.
Lyman's appeal by an agent alleges his long-standing intention to

acquire these lands asi soon as the cancelation of the entry of George.

M. Mahoney might be obtained, his occupancy and use of the lands
almost continuously from October 1931 on and the expenditure of

considerable sums as well as of much hard hand labor on the making
of numerous permanent improvements on the lands of both his entry
and his application. Despite indefiniteness as to the specific location
of most of these improvements and the times when they were made,

it would appear that, although not until November 23, 1934, the lands

sought were released from the Mahoney entry, for a considerable
period prior thereto appellant, apparently on the advice of his agent,

acted in regard to the lands sought as if the Mahoney entry had actu-

ally been canceled and the lands thereof already designated and al-
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lowed to appellant. T1hese investments of labor and money made in
the utmost good faith both before and since November 26, 1934, appel-
lant avers, gave him rights and equities in the land of which no with-
drawal order can in justice deprive him. 

These assertions, unfortunately, fail to take account of long-
standing applicable public land law, with knowledge bf which
appellant is chargeable. ."Ignorance of the law excuses no man"
may seem a hard rule but it is basic in the American legal system.
Failure to inform oneself as to the law affecting one's interests and
as to the legal consequences of acts and omissions is failure to use
due diligence in, the protection of one's interests. It is negligence,
from which no rights accrue and misfortune frequently results, re-
sponsibility for which cannot be shifted. Of equal hardship at times
is the rule that the acts and omissions of an agent acting within
the scope of his authority become those of his principal. It is one
of the tragedies of the law when a citizen of the good faith and in-
dustriousness here displayed comes to grief because of too great re-
liance upon one neither sufficiently informed as to the law nor suffi-
ciently sensible of the necessity for full and prompt compliance
with. it.

Lyman's appeal does not set forth any new facts or point out any
right or equity as against the Government existing in appellant on
November 26, 1934, which could have exempted his application from
the force of the withdrawal. Its argument, moreover, discloses
numerous misconceptions of the stock-raising homestead act and
of the legal relations between applicants for land and its owner,
the Government, leading to wholly- erroneous conclusions as to ap-
plicant's rights. In addition, the course pursued by appellant in
occupying, and improving the land at stake exemplifies the very
conduct against which the Congress by certain very specific pro-
visions of the law tried to put the homesteader on guard.

In public land law the stock-raising homestead act (act of Dec. 29,
1916, 31 Stat. 862) is su generis, initiating in an applicant no immedi-
ate rights but only contingent rights of uncertain, future existence.
Both the act itself and its legislative history show that in enacting it
21 years ago the Congress deliberately drew it so as to condition the
accrual of every right against the owner, the Government, upon the
designation of the desired lands as stock raising and to prevent any
right or equity against the Government from arising prior thereto.

Sections 1 and 2 of the act both make clear that undesignated lands
are not subject to entry. It being long-settled law that application to
enter land not subject to entry at the date of application confers no
rights on the applicant as against the Government, it follows that
if lands are undesignated when application is made the mere filing
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of an application with petition for designation and payment of fees

does not bring into existence any immediate or present right to the

land. The application remains incomplete until it becomes susceptible

of allowance. That in turn cannot occur until the lands are made

subject to entry through the act of designation. If this contingency of

designation happen, then, and then alone, there springs into immediate

existence in the applicant a valid present right in the lands applied

for as distinguished from a merely prospective right of uncertain,

future existence. HaFO v. Stone, 1893 (16 L. D. 199); John F. Sil'ver

(52 L. D. 500, 50f).
As for settlement, it is well-settled law that acts of settlement on

lands not open to settlement confer on the settler no rights against

the owner, the Government. As to this, section 2 specifically declares:

œo right to occulpy such lands shall be acquired by reason of such application

until such lands have been dtesignated as stock-raising lands. [Italics supplied.]

This provision is not a prohibition of residence on the lands* or of im-

provement of them prior to designation but it is a specific warning

that any such act of settlement prior to designation will be at the

peril of the applicant and will not create as against the owner, the

Government, any right capable of maturing into a stock-raising

homestead.
By all of these restrictions the Congress sought to protect the

applicant against himself and the Government against the applicant.

It wished the law itself both to advise prospective homesteaders

against advance outlay of time and money on lands which might

never be designated and to protect the Congress against a multiplic-

ity of claims for relief by homesteaders hoping for designation and

taking a gambler's chance on it only ultimately to lose through non-

designation their entire premature investment in lands which could

never be theirs. Unless and until the contingencies should occur,

advance settlement was to remain an abortive enterprise productive

of neither rights nor equities insofar as a stock-raising homestead

was concerned.
Senator Thomas of Colorado made this clear in the Senate debate

on December 21, 1916, when in reference to advance occupation he

said:

The amendment * * * simply, provides that * * * this procedure

shall confer upon the locator no right whatever until the land has been prop-

erly designated. In other words he acquires no equities by such occupation

which can under any circumstances be used against the Government, but after

the land has been so designated then his rights as a locator begin. (Cong.

Rec., Vol. 54, Pt. I, p. 642.) See also remarks of Senator Reed Smoot of

Utah, idX., p. 644. [Italics supplied.]
Act of December 29, 1916 (39 Stat. 862),. as amended by the act of October

25, 191S (40 Stat. 1016), the act of September 29, 1919 (41 Stat. 287), the

act of June 6, 1924 (43 Stat. 469), and the act of June 9, 1933 (48 Stat. 119).
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It follows therefore that even if appellant's application had been
filed prior to November 26, 1934, his occupancy and improvement of
these lands would not have earned for him any immediate or present
right in them under the law inI question so long as the lands re-
mnained undesignated. The filing of his application before the with-
drawal having been prevented by the existence of the Mahoney en-
try, was appellant as a settler and a successful contestant, although
only a would-be applicant, in any better case?

Had appellant been seeking an original, ordinary homestead on
undesignated lands, his acts of settlement on the Mahoney entry
would immediately upon the cancellation thereof have created in
him a present right to the land against the Government, a right
which being in existence on November 26, 1934, would have pre-
vented the withdrawal order from attaching. But appellant vwias not
qualifled to apply for an ordinary homestead. He was already an
entryman, seeking an additional stock-raising, homestead, to which
designation of the lands sought was a condition precedent. His set-
tlement on undesignated lands was therefore settlement on lands not
open to settlement productive of a right to a stock-raising home-
stead and can earn for him no rights.

Nor can Lyman's successful contest of the Mahoney entry give
him any present help. That earned for him a preference right of
"thirty days from date of notice to enter said lands." But it is long-
settled law, restated on May 29, 1912, in the case of Henry Sanders
(41 L. D.71,72), that-

the preference right of entry awarded to a successful contestant is not an
absolute and unconditional right to make entry regardless of the status of the
land at the time of cancellation of the contested entry. It is only the pre- -
ferred right, to the exclusion of other appliccnts, which entitles the contestant
within the preference right period to make entry if the land be subject to
entry under such a6plication as lie shall present, * * * he can only make
such entry as may be appropriate, consideration being given to the status J
of the land at the time he tenders the application. [Italics supplied.]

Accordingly, designation not having occurred, the lands were not
subject to application for entry as stock-raising lands and the pre-
ferred right had no potency to effect entry. Unfortunately, there-
fore, neither on November 23, 1934, nor on November 26, 1934, did
appellant hold against the Government any rights or equities what-
ever, existing or future.

In consequence, the Mahoney lands upon cancellation, of the entry,
being free and clear of any claims whatever, were automatically re-
stored to the public domain. Therein, accordingly, these lands as
part of the "vacant, unreserved and unappropriated public land" in
Montana were affected by the Executive order of November 26, 1934,
issued in aid of the purposes of the Taylor Grazing Act of June
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28, 1934, and were withdrawn from settlement, location, sale, or

entry. They were therefore not subject to bntry when appellant ap-

plied for them in January 1935 and there was no occasion for the

Secretary to act in any way upon appellant's petition for their

designation, filed subsequently to the withdrawal. The register and

the Assistant Commissioner were therefore correct in rejecting the

application without requesting action on the petition for designation.

Appellant is not, however, without possibility of remedy. Under

section 14 of the Taylor Grazing Act he may apply for sale at

public auction of these lands or an acreage not exceeding 760 acres

if the tract be vacant and isolated, i. e., surrounded by lands that

have been entered or otherwise appropriated. Should sale thereof

be ordered, applicant would have the opportunity of buying the

offered lands at the highest bid price, unless an owner or owners in

fee of contiguous lands should choose to exercise the 30-day pref-

erence right allowed to such owners by the first proviso of the sec-

tion. Further, appellant as holder of a valid entry as well as any

owner in fee may apply for the sale at public auction of any legal

subdivision of the public land adjoining his land which is mountain-

ous or too rough for cultivation and does not exceed 160 acres, even

though such land may not be isolated or disconnected. These rights

however are all contingent upon the Secretary's judgment that such

sale would be proper. See acts of June 28, 1934 (48 Stat. 1269), and

June 26, 1936 (49 Stat. 1976) ; also Circular of the General Land

Office 684, approved November 23, 1934.
The decision is affirmed.

Affirmed.

1MYRTLE WHITE

Decided March 28, 1938

PuBLic LAkNrs-ACcRETIoN.

Evidence held sufficient to show that land along the Missouri River was

formed by accretion and not avulsion. Lands along the north bank of

the Missouri River in North Dakota, held under patent to a railroad com-

pany, are riparian in character and the south boundary thereof is the

river and not the meander line. The owner of such land under the laws

of North Dakota is the owner of the accretions in front of his lots to the

present north bank of the river.

MITARY REsERvATioN-ACenKTION.

The War Department acquires jurisdiction to all lands formed by accretion

in front of a lot theretofore set aside as a military reservation, whether

riparian rights are governed by the common law or the laws of the State

in which the land is situated, and such lands are not public land subject

to homestead entry.
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PUBLIC LANDS-ACCRETION-ENTBYMAN CiA1CED WITH KNOWLEDGE.
Though the lands entered appeared subject to entry upon the official records,.

and were represented as lots bordering the south bank of the Missouri River,
entryman must be charged with knowledge at the time of entry that the
river was then south of the lots, which put her on inquiry as to the status
of the land.

CHAPMAN, Assistant Secretary:
Myrtle White has appealed from a decision of the Commissioner of

the General Land Office rendered August 30, 1937, which canceled her
homestead entry made March 17, 1933, under section 2289, Revised
Statutes, for lots 8 and 9 Sec. 9, lots 5, 6, and 7 Sec. 10, T. 137 N., R.
80 W., 5th P. M., North Dakota.

The lots above described are shown on the official plat of survey of
June 6, 1894, as bordering the south bank of the Missouri River, which
was meandered. Alexander Asbridge protested against the disposal
of the land embraced in the entry, claiming ownership by purchase of
lots 1, 2, 3 and 4, NE1/4NW1/4 Sec. 9, in said township and range,
which are shown by the record to have been patented to the Northern
Pacific Railroad Company March 20, 1899, and which according to
the official plat of survey approved December 1, 1892, border the
north bank of the Missouri River opposite lots 8 and 9 Sec. 9. In

- substance he alleged that during the past 20 or 30 years i'the Missouri
River has gradually moved to the south and washed away the lands
in the homestead entry and added to his property by process of ac-
cretion, and that under the statutes and decisions of the courts in
South Dakota he acquired a good title to the land embraced in the
homestead entry and to all land* formed by accretion to, the north
boundary of the river.

Upon order of the Commissioner, the Associate Supervisor of Sur-
veys made field examination of the matter and on January 26, 1935,
reported thereon. The report was to the effect that there is a plain 
bank remaining along the record position of the left (north) bank
indicating the survey was properly executed; that there had been a
gradual change in the course of the river which moved southward
evidenced by younger timber growth south of the original bank, the
largest trees being cottonwoods not over 20 years old; that when the
lands on the left bank were patented or reserved for military pur-
poses they had a water boundary and that a gradual change in the
river took place after such lands were patented and reserved; that
Apple Creek (which enters the river from the north) has formed a
channel across the area in Sec. 10 instead of following the old course
of the river, which it would not have done had there been a change.
by avulsion; that old residents stated that the change in the position
of the river had been gradual. Entrywoman responded with affi-
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davit, stating among other things that she had made valuable im-

provements on the land to the value of $1,000; that there were trees

on her entry over 60 years old; that the old bed of the river was still

well defined; that since the land was plotted and surveyed the river

changed its course from a point and direction north of her entry to

a point south thereof, and that the change was not gradual but

sudden, and left islands in the river, and that if a new survey was

made it would show that there had been no reliction from the land

covered by her entry, but that the same had at all times been com-

plete and intact. By letter of December 14, 1936, the Commissioner
ordered a hearing, for the purpose of determining the controversy.

By Executive order of January 17, 1907, lots 2, 3, and 4 Sec.-10

opposite lots 5, 6, and 7 in said section were reserved from sale and

set apart for military purposes as an addition to the Military Reser-

vation of Fort Lincoln. July 15, 1935, the Department at the request

of the War Department authorized a survey of the accreted land

appurtenant to lots 2, 3, and 4 to the then actual north bank of the

river. In said letter it was held that the Department would not

claim as public land areas formed by accretion in front of the pat-

ented subdivisions on the north bank of the river, although the accre-

tion area occupies the record position for certain subdivisions, title

to which had not passed from the Government; that the War De-

partment by the reservation, of lots 2, 3, and 4 had the same right of

accretion as would a private owner of such lots and its jurisdiction
would extend over the accreted land to the present north bank of the

river. Plat of survey of the accretions appurtenant to said lots con-

taining 2257.22 acres was accepted June 11, 1936, and covers about

one-half of lot 5 and all of lots 6 and 7, Sece 10.
Hearing was held August 20, 1936. Upon review of the evidence

taken at the hearing and the facts shown by the record, the Commis-

sioner in the decision assailed found and held as follows:

It appears conclusively from the testimony taken at the hearing that the

Missouri River has changed its course by the process of erosion and accretion

since the original survey was executed and that the land included in the home-

stead entry shown by the official plat as bordering on the south bank of the

Missouri River has been completely washed away by a gradual change in

the channel of the river and that the area claimed by the entrywoman on

the north side of the river has been formed by accretion and is attached to the

patented subdivisions shown by the official plat as being on the north side of

the river. The hearing verifies the facts as set forth in the report of thev

examination made by this office.
It appears to be the law in North Dakota that a riparian owner bordering

upon a navigable stream owns the areas formed by accretion in front of his

property (Roberts vs. Taylor, 181 N. W. 622).
The Supreme Court in the case of Nebraska vs. Iowa, 143 U. S. 359, held

that when grants of land border on running water and the banks are changed
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by the gradual process known as accretion, the riparian owner's boundary line
still remains the stream, but when the boundary stream suddenly abandons its
old bed and seeks a new course by the process known as avulsion, the boundary
remains as it was in the center of the old channel.

This offlce, as stated in office letter dated June 28, 1935, approved by the
First Assistant Secretary onk July 15, is prepared to follow the doctrine set
forth in the above decision and, accordingly, will not claim the area formed by
-accretion in front of the patented subdivisions on the north bank of the river
although the accretion area occupies the record position of the lands included
in the homestead entry by Myrtle White.

In view of the foregoing, homestead entry Bismarek 024214 is hereby can-
celed subject to the usual right of appeal to the Department within 30 days
from the receipt of notice. Appropriate notations will be made upon the records
here to show that the lands included in the homestead entry are not considered
public land subject to disposal. A notation should also be placed upon your
tract books.

Upon review of the record, the Department is of the view that
protestant established by a clear preponderance of evidence that the
change in the position of the river from north to south of the entry
lhas been gradual and occurred before& the entry was made; that the
land between the bed of the river as it existed at the time of survey
and its present north bank has been formed by accretion, and that the
testimony confirms the conclusions of the Associate Supervisor of
Surveys.

The direct evidence of long-time residents of the locality that the
lands have been formed gradually by accretion is strongly supported
by the mute evidence that the trees growing on the land become
smaller as one approaches the present position of the river, and that
the bed of Apple Creek- traverses the land depicted as an accretion
and not the old bed of the river. It is not at all probable that if the
change in the position of the river from one-half to three-quarters of
a mile was avulsive and not gradual, that Apple Creek would have
forced its way through the high and dry land to the place where it
now debouches into the river instead of following the 'old bed of the
river. Evidence that there are cottonwood trees 30 or more inches
in diameter near the old south bank of the river on the land in ques-
tion does not, in view of the testimony respecting their rapid growth,
justify the inference that the life of these: trees began before the
river moved south of them.

The lots on the north bank of the river claimed by protestant and
passing under the patent to the railroad company as well as the lots
:set apart as a milivtary reservation were riparian in character, and -the
south boundary thereof, under well settled rules, is the river and nob
the meander line. Under the laws of North Dakota, protestant is the
owner of the accretion in front of his lots to the present north bank

303
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of the river. The War Department likewise acquired by accretion,

and has jurisdiction over, the land in front of the lots in Sec. 10, set

apart for its use by the Executive order, to the present north bank of

the river, whether the riparian rights thereto are governed by the

common law or the laws of the State. See To'wl et al. v. Kelly and

Blankemnship (54 I. D. 455). It follows that at the time this entry

was made the lots entered had been reserved from disposition or had

been disposed of and were not subject to homestead entry and the

DIepartment cannot do otherwise than affirm the cancellation of the

entry.
The. letters of the entrywoman of February 23, 1938, and October

29, 1937, in support of her appeal, are in substance complaints against

the actions of the protestant and those in charge of the military

reservation in taking possession of, and encroaching upon, the land

she has occupied under the entry and thus curtailing 'her oppor-

tunities of conducting a farm and making a living, complaints as to

the use the War, Department is making of the land and as to the hard-

ships that -will result if she loses the land, and inquiry is made as to

rights of protestant and the War Department to disturb her possession

before the matter is settled by departmental decision.

The decision of the. Department is merely a recognition of the

previously acquired title or possessory rights of opposing claimants.

It is very much regretted that this entry was allowed and that the

entrywoman must be deprived of the results of her labors and i'Ml

provements. The land, however, was so far as the official records dis-

,closed subject to entry, and there was nothing to put the officials of

the local land office on notice of the contrary. The entrywoman

must however be charged with the knowledge which the official plat

of the land disclosed, that the lots she entered were represented thereon

as bordering the south bank of the Missouri River, and also of knowl-

edge, as she is required to examine the land before entry, that the rivet

was actually south of such lots at, the time of entry, *a discordance

which should have put her on inquiry; as to the status of the land.

Moreover, she admits that Asbridge, the protestant, started -giving her

trouble when her father started to build .the cabin, from which it may be

inferred that she' has had knowledge of a hostile claim since her

occupation was begun.
For the reasons stated, the decision of the Commissioner must be

and is hereby affirmed.
Afflrmed.
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JOSEPH F. LIVINGSTON ET AL.

: Decided April 23, 19381

TAYLOR GRAZING ACT-DEPARTMENTAL RIJTUS-GOIAZING LioLNsEs-PRIORITY
OF USE.

The Department promulgated Rules for Administration of Grazing Districts
under the Taylor Grazing Act (act of June 28, 1934, as amended by act
of June 26, 1936, 48 Stat. 1269, 49 Stat. 1976). They provide for the
order of preference in which grazing licenses are to be issued until the
carrying capacity of the range is exhausted. When the available range
is insufficient to meet the requirements of all in the preferred class, then
those who have dependent commensurate property which -has been used
in connection with the public range for one full grazing season during the
five-year period immediately preceding the passage of the original statute
or the amendment thereto, are to be preferred. The rules further provide
that under special circumstances a different period of use can be estab-
lished for any grazing district by special rule approved by the Secretary
of the Interior. Such a special rule for Colorado Grazing District No. 6
was approved by the Secretary. As a result, in that district, the order of
preference in which licenses were to be issued until the carrying capacity
of the range was exhausted, was as follows: Class 1. Qualified applicants
of the preferred class who have dependent commensurate property which
has been used in connection with the public range for two full consecutive
grazing seasons during the five-year period immediately preceding the
passage of the Taylor Grazing Act. Class 2. Qualified applicants of the
preferred class who have dependent commensurate property which has not
been so used. Class 3. Qualified applicants who are not in the preferred
class. Held: The Division of Grazing examiner properly determined that
no license should be issued to the appellants because their properties were
not in Class 1 as defined in the special rule, and Class 1 more than
exhausted the carrying capacity of the. range.

TAYLOR GRAZING AcT-DEPAmTmENTAL RuLEs-GRAZING LIcENsES-COMMEN-
- SUTAEITY.

The Rules for Administration of Grazing Districts provide that property is
"commensurate for a. license for a certain number of livestock if such

* property provided proper protection according to local custom for said
livestock during the period for which the public range is inadequate." In

* issuing licenses in Colorado Grazing District No. 6, it was assumed for
purposes of computing commensurability that licensees used their private
lands for 21/2 months. According to the record in this case, there are two
grazing seasons on the public range in that district, winter and summer,
each lasting six months. Held: (1) The "period during which the public
range is inadequate" in Colorado Grazing District No. 6 is six months.
Hence, licensees should receive licenses for six months on the public do-
main for the number and kind of animals which the: forage produced on
the private lands can properly support for six months. (2) The use -of

* the 21/2-month commensurability standard was unauthorized.

'See Joseph P. Livingsto7b et al. (56 I. D. 92), decided March 29, 1937.

125897-39-voL. 56 22
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TAYLOR GRAZING AcT-DEPARTmENTAL Rus-GRAzING LICoNSs-COMMRENSUR-

ABITY-ADPEALS.

An analysis of available data is convincing that even if a six-month com-

mensurability standard had been accurately applied to all licensees in

Colorado Grazing District No. 6, no Class 2 applicants would have been

entitled to a license. The appellants are Class 2 applicants. Held: The

use of the 21A2-month standard, though unauthorized, did not prejudice the

appellants and hence is not reversible error.

ICYBs, Secretary:

This appeal is from a decision of an examiner of the Division of

Grazing who on September 22, 1937, affirmed a decision of- a regional

grazier denying the application of Joseph F. Livingston and Glade

-Cook for the privilege of grazing 9,000 sheep and 20 horses in

Colorado Grazing District No. 6 for the winter season of six months

-from November 1, 1937, to May 1, 1938. The application was made

pursuant to the provisions of the Taylor Grazing Act. Act of June

-28, 1934 (48 Stat. 1269) as amended by act of June 26, 1936 (49

-Stat. 1976).
Grazing licenses may be granted as provided in the Rules of the

Administration of Grazing Districts promulgated by the Depart-

-ment. Rules approved March 2, 1936, amended inter ala, January

28, 1937, combined June 14, 1937. The relevant portions of the rules

:are these:
A qualified applicant will be considered in a preferred classification if he

-is a member of any one of the following four classes: 1. Landowners engaged

in the live-stock business. :2. Bona fide occupants. 3. Bona fide settlers.

-4. Owners of water or water rights.

* ~ * : * * * * *

Issuance of licenses.-After residents within or immediately adjacent to a

.:grazing district having dependent commensurate property are provided with

range for not to exceed ten (10) head of work or mUch stock kept for domestic

-purposes, the following-named classes, in the order named, will be considered for

licenses: 1. Qualified applicants of the preferred class who have prior use.

:2. Qualified applicants of the preferred class who do not have such prior use.

3. Qualified applicants who are not in the preferred class. Licenses will be

issued in the above-named. order of classes until the carrying capacity of the

public range shall be attained. * * *

* . * : * * * d* *

When the available range is insufficient to meet the requirements of all in

-the preferred class, such class will be divided into two groups, as. follows:

1. Those who have dependent commensurate property which has been used in

connection with the public range for a full grazing season during the 5-year

period immediately preceding the passage of the act or its amendment (under

-whichever the district was created). In any district in which the regional

grazer is convinced that the establishment of groups according to the above

rule is unsuited to local conditions and will not permit an effective and orderly

administration of the act in that particular district, he may recommend a

-different period of use as a standard for the establishment of groups in such dis-



561 DECISIONS OF THE .DEPARTMENT OF THE INTERIOR 307

trict, provided that such proposed new rule shall not be operative until approved
by the Secretary of the Interior. 2. Those who do not have such prior use.

On April 5, 1937, the Department approved a special rule for
Colorado Grazing District No. 6 as follows:

A proper showing having been made and it having been found that the
available iublic land is insufficient in Colorado Grazing District No. 6 to
meet the requirements of all in the preferred class and that the general rule
set forth in the Amendment to the Rules for Administration of Grazing Districts
approved January 28, 1937, as unsuited to local conditions and will not permit
an effective and orderly administration of the act in that particular: district,
the preferred class will be divided for that district into two groups as follows:
1. Those who have, dependent commensurate property which has been used in
connection with the public range for two full consecutive grazing seasons during
the 5-year period immediately preceding the passage of the Taylor Grazing Act.
2. Those who do not have such prior use.

As a result of the adoption of this special rule, in District No. 6,
the order of preference in which licenses were to be issued until the
carrying capacity of the range was exhausted, was as follows: Class 1.
Qualified applicants of the preferred class who have dependent tom-
mensurate property which has been used in connection with the public
range for two full consecutive grazing seasons during the 5-year
period immediately preceding the passage of the Taylor Grazing Act.
Class 2. Qualified applicants of the preferred class who have depend-
ent commensurate property which has not been so used. Class 3.
Qualified applicants who are not in the preferred class.

The Division of Grazing examiner held that no license for the cur-
rent season should be issued to the appellants because their properties
were not in Class 1 as defined in the special rule, and Class 1 more
than exhausted the carrying capacity of the range.

In the area involved there are two grazing seasons on the public
range, winter and summer. According to the record, the winter
season begins November 1 and ends April 30, the summer season begins-
May 1 and ends October 31. Private lands may qualify for either a
winter or summer license, dependent on whether they are used for
grazing during the opposite season.

The rules provide that property is "commensurate for a license for
a certain number of livestock if such property provided proper pro-
tection according to local custom for said livestock during the period
for which the public range is inadequate." In District No. 6 "the
period for which the public range is inadequate". is six months with
regard to both winter and summer range. Consequently, licensees
should receive licenses for six months on the public domain for the
number and kind of animals which the forage produced on the private
lands can properly support for six months.

In District No. 6, however, the regional grazier determined that
"each licensee shall be required to care for his licensed livestock at
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least 75 days on his commensurate property." It was assumed for the
purposes of computing commensurability that the licensees used their
private lands for 75 days or 21/2 months. This may have resulted in
the grant of excessive licenses to some class 1 licensees. It does not

necessarily follow, however, that the appellants were entitled to a

license.
In seeking to determine whether, if a 6-month. rather than a 2½/2-

monthl commensurability standard had been applied, the appellants

as class 2 applicants should have received a license, two groups of data

may be used. First, there are the data in the record upon the basis

of which licenses appear to have been issued. Second, there are those

now available in the form of a "final determination" of the carrying.

capacity of public and private landsj completed by the Division of

Grazing since the decision of the examiner. A careful analysis and

computation of both groups of data is convincing that even if a 6-

month standard had been accurately applied to all licensees, on the

basis, of either group of data, no class 2 applicants would have been-

entitled to receive a license. The appellants were class 2 applicants

and so it follows that they were not prejudiced by the use of a 2%-

month standard.
The decision of the examiner is affirmed. This decision is without

prejudice to the disposition of future applications consistent with

facts then proven and applicable statutes and rules then in force.
Affirmed.~

RIGHTS OF PUEBLOS AND MEMBERS OF PUEBLO TRIBES UNDER
THE TAYLOR GRAZING ACT

Opinion, May 14, 1938

PUBLIC LAKDS-GRAZINo PRiVrEGES-PUEBLOS.

A Pueblo is a corporation, and is a "stock owner" within the meaning of the

Taylor Grazing Act and the Federal Range Code, and, if it possesses base

property, it can file an application for a grazing license or permit in, its

own name, regardless of the fact that the livestock which it owns are

under the control of particular members of the Pueblo who are designated

by the governing body to carry on the function of livestock raising.

Puaic LANros-GRAZING PRIVILEGEs-APPLIcATIONS OF INDVIDUAL, MEMSBERS or

Pum5510 Twmns.

In filing the application, the individual Indians who have been designated to

carry on the, function of livestock raising need not join with the Pueblo in

the application, although it would be proper for' such joint applications to:

be filed, or for individual Indians to file applications, and such applica-

tions would be entitled to favorable consideration in the same manner as
if filed in the name of the Pueblo alone.

[Vol.-:
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An individual member of a Pueblo may show such a right to possession or
right to the use of base property as will amount to "control" of the property
and entitle him to receive grazing privileges, although the ultimate title
to such property is in the Pueblo and not in the individual; but such
property could not be used as a base'to the full eftent of its rating for
more than one license or permit.

PunBrnc LANDS-GRAZING LIcENSES AND PERMITS-COMPLIANOE WITH STATE
BRAND AND SANITARY LAWS.

The question of whether or not a showing of compliance with the State brand
and sanitary laws should be made a condition precedent to the issuance of a
license or permit to graze on lands of the United States is h, matter of
policy. In the absence of a departmental rule requiring compliance with
such laws, the satisfaction of such a requirement.cannot be made a condi-
tion precedent to the issuance of such license or permit.

COHEN, Acting Solicitor:

At the request of the Commissioner of Indian Affairs certain ques-
tions concerning the rights of individual members of the Pueblo
tribes and of the Pueblos, as such, under the Taylor Grazing Act (act
of June 28, 1934, 48 Stat. 1269), as amended by the act of June 26,
1936 (49 Stat. 1976), and the regulations promulgated thereunder,
have been submitted to me for opinion.

The following are the Commissioner's questions:

1. Is a Pueblo eligible to file one application, in its own name,
for a regular grazing license or permit in an established grazing
district, provided it show the base properties owned or con-
trolled by it, and if so, may it thereupon receive one regular
license or permit issued in its own name?

2. If the answer to question 1 is in the affirmative, need the
individual Indians whomn the governing body of the Pueblo has
designated to carry on the function of livestock raising in the
community join with the Pueblo in the application?

3. If the answer to question 1 is in the negative and it should
be held that applications by individual Indians who are members
of the Pueblo are necessary, what showing of control of base
property would be necessary under the grazing rules?

4. Is compliance by the applicant with the State brand and
sanitary laws a condition precedent to the granting of a grazing
license or permit?

Before proceeding to a discussion of these questions it will be well
to outline briefly their factual background. It appears that applica-
tions for licenses to graze for the current season in New Mexico Graz-
ing District No. 2-A were filed some time ago by or on behalf of cer-
tain of the Pueblos, as such. The district advisory board made an
adverse recommendation on the applications, however, for the fol-
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lowing reasons, as quoted from a letter dated March 8, from the
board to Regional Grazier C. F. Dierking:

We believe, under the rules that are laid down for the adjudication of the
public range, that it is impossible for us to allot- any grazing privileges to a
community without individual responsibility. In other words, it is necessary
under the rules that an individual show base property which he owns or
controls to substantiate his rights for grazing privileges on the public range.

We feel that one of the great difficulties of the grazing problem in the var-
ious pueblos is caused by the fact that they have no grazing regulations on
the pueblo-owned lands. Upon the appearance of the heads of the various
pueblos before the Advisory Board, they testified that the War Chief was re-
sponsible for all the livestock, but made no regulations or allotments inside
the reservation-owned lands for-individual range; that the land is owned by
the community, but the livestock is owned by the individual; and that, in most
cases, very few Indians owned a great majority of the livestock. These few
individuals who own the majority of the livestock, who wish to graze on the
public range, should show to this Board a lease or allotment for certain areas
by the pueblo and their responsibility for the use of the public range by
complying with the State Cattle Sanitary and Brand laws and by an individual
allotment to them for a, definite number of livestock on the public range so
that any violation of the Taylor Grazing Law can be charged individually to
the owner of the livestock.

We fully realize that the Federal Government has purchased a large amount
of checkerboard land through the Resettlement Service for the Indians. The
public domain included in the area will not be allotted until such time as proper
applications are made to this Board. We feel that we would completely fail in
the trust bestowed upon us if we should allot the public range Under the present
application and feel that we are doing a service, not only to the Indians, but to the
conservation of the range as a whole. [Italics supplied.]

Thereupon, following a protest made on behalf of the Pueblos, it
appears that certain new applications were filed either in the names
of individual Indians or in the joint names of the Pueblos and the in-
dividual Indians. The following is quoted from a letter dated March
31, from the Regional Grazier in Charge of Hearings to the Director
of Grazing:

It does not appear to the board or to Mr. Dierking, and I am inclined to concur
with them, that the applications as now made meet the requirements of the Fed-
eral Range Code of March 16, 1938, unless the Indian can show that he has a
certain amount of animal unit months of feed that he can use on the Pueblo lands,
and that the water base offered by him for grazing privileges is located on a
definitely described piece of property. This situation arises because the property
is owned by the Pueblos while the stock is owned by the individual Indians.

It is my belief that the advisory board will deny the applications for the reason
that the Indian Office cannot make a showing to them that certain lands within
the Pueblo are reserved or set aside for the use of the individual applicant. In
all likelihood this action will be sustained by the regional grazier on the grounds
that the applicant is not qualified for the reason that he merely owns stock and
he has failed to make a showing to the Division that he can care for his livestock
with a certain number of animal unit months of feed while not on the public
domain, and for the further reason that it is impossible to rate his watering

[VoL
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facilities as base property in the absence of a definite location of the watering
facilities. This difficulty would be eliminated if the Pueblo as a Pueblo owned
the livestock.

It thus is apparent that the requirements which are sought to be
imposed result in a dilemma: The application of a Pueblo, as such,
is subject to rejection because it is not regarded as an owner of live-
stock and the application of an individual member of a Pueblo, who
presumably is regarded as the owner of livestock, is subject to rejec-
tion because he is unable to show the exclusive control of definitely
described base property. Such a conclusion of course is clearly in-
equitable and for the reasons set forth in the following separate dis-
cussion of the questions raised it is my opinion that it also is literally
unjustified under the Taylor Act and the grazing rules.

QuEsON 1

It is my opinion that this question clearly is to be answered in the
affirmative. Section 3 of the Taylor Act provides in part:

That the Secretary of the Interior is hereby authorized to issue or cause to
be issued permits to graze livestock on such grazing districts to such bona fide
settlers, residents, and other stock owners as under his rules and regulations
are entitled to participate in the use of the range, upon the payment annually of
reasonable fees in each case to be fixed or determined from time to time:
Provided, That grazing permits shall be issued only to citizens of the United
States or to those who have filed the necessary declarations of intention to
become such, as required by the naturalization laws and to groups, associations,
or corporations authorized to conduct business under the laws -of the State in
which the grazing district is located. Preference shall be given in the issuance
of grazing permits to those within or near a district who are landowners engaged
in the livestock business, bona fide occupants or settlers, or owners of water
or water rights, as may be necessary to permit the proper use of lands, water,
or water rights owned, occupied, or leased by them, * *

Pursuant to the foregoing,- section 3 of the Federal Range Code,
approved March 16, 1938, provides:

Personal Qualifications of Applicants.-An applicant for a grazing license or
permit is qualified if he owns livestock and is-

(a) A citizen of the United States or one who has filed his declaration of
intention to become such, or

(b) A group, association, or corporation authorized to conduct business under
the laws of the State in which the grazing district or any part thereof in which
the applicant's license or permit is to be effective is located.

Laying aside for the moment the question of ownership of livestock
within the meaning of the act and the rule, there can be no question
that a Pueblo is personally qualified as an applicant for a grazing,
license or permit. This already has been definitely settled by the De-
partment's approval, on February 15, 1937, of an opinion of. the
Solicitor (56 I. D. 79) on certain questions raised by the Acting
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Director of Grazing and the Superintendent of the United Pueblos
Agency. The following is quoted from the opinion: 

The final question relates to the eligibility of a Pueblo as such to receive
grazing privileges. Under the above-quoted section 3 of the act and the Regu-

lations of the Department, a Pueblo would be a qualified applicant for a permit
if it itself was a stock owner, since a Pueblo falls within the second requisite
for being a qualified applicant, namely, "a group, association, or corporation

authorized to conduct business under the laws of the State." A Pueblo is a
corporation under the laws of New Mexico and as a corporation of New Mexico

is authorized to carry on its business and affairs in accordance with State law.

The fact that a Pueblo is a corporation under the laws of New Mexico has
received most decisive statement in the Supreme Court in the cases of Lane v.

The Pueblo of Santa Rosa, 249 U. S. 110; United States v. Candelaria, 271 U. S.

432; and Pueblo of Santa Rosa v. Lane, 49 App. D. C. 411. The law of New
Mexico on this subject appears in section 2784 of the 1915 compilation of Statutes

of New Mexico, and reads as follows: [quoting.]

The particular "Regulations of the Department," to which reference
is made in the above excerpt from the opinion, now appear in sub-
stance in section 3 of the Federal Range Code, already quoted, and
the same reasoning is applicable.

Before concluding the discussion of this point it may be observed
parenthetically that the reasons advanced by the advisory board for
its adverse recommnendation on the Pueblo's applications would, if
carried to their logical conclusion, have a curious effect. In the
board's letter of March 8 to the regional grazier, signed by its chair-
man, it is stated that "it is impossible for us to allot any grazing
privileges to a community without individual responsibility" and that
"it is necessary under the rules that an individual show base property
* * t." [Italics supplied.] The "conumunity" in this instance is
a corporation, and the rules provide that a corporation may be a
qualified applicant for a grazing license or permit. Many of the
holders of grazing privileges under the Taylor Act are corporations,
and if a requirement of "individual" responsibility rather than cor-
porate responsibility were to be applied uniformly to applications
made by corporations controlled by whites as well as to those of cor-
porations controlled by Indians, none of them, including the one
with which the chairman of the advisory board is himself identified,
would be eligible to receive a grazing license or permit.

A Pueblo being personally qualified as an applicant in the respects
discussed it remains to be determined only whether it "owns live-
stock" and whether it "owns or controls" land or water within one
of the three classes of base property defined in section 4, paragraph a,
of the Federal Range Code. It is my opinion, from the information
submitted by the Commissioner of Indian Affairs, that a Pueblo is a
"stock owner" within the meaning of the Taylor Act and the Federal
Range Code. It should first be stated that it scarcely can have been

[Vol.
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the legislative, intent to require that a successful applicant have the
full legal and beneficial title to the livestock proposed to be grazed
on the public domain, else the security transactions which are both
necessary and common in the livestock industry, as in any other,
would be impossible. It would appear rather that "stock owner"
should be construed as synonymous with "in the livestock business"
in the popular sense and I therefore should regard it as sufficient that
the applicant have some substantial interest in the livestock to be
grazed. In determining whether a Pueblo does have such an interest
it becomes necessary to consider the nature of the relation between
the Pueblo and its individual members insofar as property rights are
concerned and, as will be shown, this relation is one which is deter-
mined by the tribe itself. In considering the derivation and scope
of Indian tribal powers the Solicitor, in an opinion approved October
25, 1934 (55 I. D. 14) stated, pp. 19-20:

From the earliest years of the Republic the Indian tribes have been recog-
nized as "distinct, independent, political communities" (Worcester v. Georgia,
6 Pet. 515, 559), and, as such, qualified to exercise powers of self-government,
not by virtue of any delegation of powers from the Federal Government but
rather by reason, of their original tribal sovereignty. Thus treaties and statutes
of Congress have been looked to by the courts as limitations upon original
tribal powers, or, at most, evidences of recognition of such powers, rather than
as the direct source of tribal powers. * * *

In point of form it is immaterial whether the powers of an Indian tribe are
expressed and exercised through customs handed down by word of mouth or
through written constitutions and statutes. In either case the laws of the
Indian tribe owe their force to the will of the members of the tribe.

- The earliest discussion of these principles is in the opinion of the
Court in Worcester v. Georgia, cited in the quotation. It was there
held that the imprisonment, by the State of Georgia, of a white man
living among the Cherokees was in violation of the Constitution and
that the Indian tribes were in effect wards of the Federal Govern-
ment entitled to exercise their own inherent rights of sovereignty so
far as consistent with Federal law. In delivering the opinion of the
Court Mr. Chief Justice Marshall said (pp. 559, 561)

The Indian nations had always been considered as distinct, independent
political communities, retaining their original natural rights, as the undisputed
possessors of the soil from time immemorial, with the single exception of. that
imposed by irresistible power, which excluded them from intercourse with
any other European potentate than the first discoverer of the coast of the
particular region claimed: * * *

The Cherokee Nation, then, is a distinct community, occupying its own terri-
tory, with boundaries accurately described, in which the laws of Georgia can
have no force, and which the citizens of Georgia have no right to enter but
with the assent of the Cherokees themselves or in conformity with treaties and
with the acts of Congress. The whole intercourse between the United States
and this nation is, by our Constitution and laws, vested in the government of
the United States.
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The Court relied on Worcester v. Georgia in Taclton v. kMayes, 163

U. S. 376, in holding that the Fifth Amendment did not operate as a

limitation on the legislation of the Cherokee Nation, and quoted the

following language from the opinion in Kagama v United States, 118

U. S. 375, 381:

With the Indians themselves these relations are equally difficult to define.

They were, and always have been, regarded as having a semi-independent posi-

tion when they preserved their tribal relations; not as States, not as nations, not
as possessed of the full attributes of sovereignty, but as a separate people with

the power of regulating their internal ad social relations, and thus far not

brought under the laws of the Union, or of the State within whose limits they
reside. [Italics supplied.]

To the same effect is In re Sal Qual, 31 Fed. 327, 329, in which

the court said:

From the organization of the government to the present time, the various
Indian tribes of the United States have been treated as free and independent

within their respective territories, governed by their tribal laws and customs, in

all matters pertaining to their internal affairs, such as contracts and the manner

of their enforcement, marriage, descents, and the punishment for crimes com-

mitted against each other. * * * [Italics supplied.]

The following is quoted from the Solicitor's opinion of October
25, 1934, supra (p. 2t):

The sympathy of the courts toward the independent efforts of Indian tribes

to administer the institutions of self-government has led to the doctrine that
Indian laws and statutes are to be interpreted not in accordance with the

technical rules of the common law, but in the light of the traditions and
circumstances of the Indian people. An attempt in the case of En parte Tiger

(47 S. W. 304, 2 Ind. T. 41) to construe the language of the Creek Constitu-
tion in a technical sense was met by the appropriate judicial retort:

"If the Creek Nation derived its system of jurisprudence through the
common law, there would be much plausibility in this reasoning. But
they are strangers to the common law. They derive their jurisprudence
from. an entirely different source, and they are as unfamiliar with common-
law terms and definitions as they are with Sanskrit or Hebrew."

In considering the tribal powers over property in the same opinion

of the Solicitor, it was said (pp. 52, 53, 54):

The extent of any individual's interest in tribal property is subject to such
limitations as the tribe may see fit to impose.

* * * * * * *

The chief limitation upon tribal control of membership rights in tribal

property is that found in acts of Congress guaranteeing to those who sever
tribal relations to take up homesteads on the public domain [citing U. S.

Code, title 43, Sec. 189], and to children of white men and Indian women, under
certain circumstances [citing U. S. Code, title 25, Sec. 184], a continuing share
in the tribal property. Except for these general limitations and other specific

statutory limitations found in. enrollment acts and other special acts of Con-
gress, the proper authorities of an Indian tribe have full authority to regulate

the use and disposition of tribal property by the members of the tribe.
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The authority of an Indian tribe in matters of property is not restricted
to those lands or funds over which it exercises the rights of ownership. The
sovereign powers of the tribe extend over the property-as well as the person of
its members. [Italics supplied.]

The foregoing statements are supported by a number of cases cited
and discussed in the opinion, including Crabtree v. Madden, 54 Fed.
426; In re Ah Quah&, supra; Whitmire v. Cherokee Nation, 30 Ct.
Cls. 138; Hamilton v. United States, 42 Ct. CIs. 282; Myers v. Mathis,
*2 Ind. T. 3, 46 S. W. 178; MoCurtain v. Grady, 1 Ind. T. 107, 38 S. W.
65; Application of Parker, 237 N. 'Y. Supp. 135; Terrance v. Garay,
156 N. Y. Supp. 916; Jones v. Laney, 2 Tex. 342. It is sufficient here
to refer briefly to two of these cases, in which the holdings are par-
ticularly significant to the problem presented. In Jones v. Laney,
the question presented was whether a deed of manumission freeing
a Negro slave, executed by an Indian within the territorial limits of
the Cherokee Nation, was valid. The trial court had instructed the
jury that the Chickasaw "laws and customs and usages, within the
limits defined to them, governed all property belonging to any one

domesticated and living with them." In approving this instruction

the appellate court said (p. 348):

Their laws and customs, regulating property, contracts, and the relations
between husband and wife, have been respected, when drawn into controversy, in
the courts of the State and of the United States.

In Hamilton v. United States, it appeared that land, buildings, and

personal property owned by the claimant, a licensed trader, within

the Chickasaw Reservation, had been confiscated by an act of the

Chickasaw legislature. The plaintiff brought suit to recover

damages on the theory that such confiscation constituted an "Indian

depredation." The Court of Claims dismissed the suit, declaring

(p. 287):

The claimant by applying for and accepting a license to trade with the
Chickasaw Indians, and subsequently acquiring property within the limits of
their reservation, subjected the same to the jurisdiction of their laws.

In concluding that portion of the opinion dealing with tribal

powers over property, the Solicitor said:

It clearly appears, from the foregoing cases, that the powers of an Indian
tribe are not limited to such powers as it may exercise in its capacity as a
landowner. In its capacity as a sovereign, and in the exercise of local self-
government, it may exercise powers similar to those exercised by any State
or Nation in regulating the use and disposition of private property, save insofar
as it is restricted by specific statutes of Congress.

The laws and customs of the tribe, in matters of contract and property gen-
erally (as well as on questions of membership, domestic relations, inheritance,
taxation and residence), may be lawfully admin'istered in the tribunals of the
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tribe, and such laws and customs will be recognized by courts of State or

Nation in cases coming before these courts. [Italics supplied.]

It thus is clear that a determination whether a Pueblo is a "stock

owner"' within the meaning of the Taylor Act and the Federal Range

Code must be made by reference to the internal structure of the

community and to its laws and customs. In his request for an opin-
ion, the Commissioner states:

It is impossible, realistically or pragmatically, to apply either to Pueblo

livestock or to Pueblo range or water, concepts of ownership familiar in white

life; the only way that realism can be achieved is by a concept treating all of

these properties as properties of the community, whose keeping is vested by

formal or informal community and/or religious decree in an individual or

family.

It appears that the custom is that certain individuals are designated

by the governing body of the Pueblo to carry on the function of live-

stock raising. While in a limited sense and for certain purposes the

livestock may be regarded as the personal property of these individ-

uals, the livestock are subject to call by either the secular community,
through the Governor and Council, the religious community, or the

khiva or secret society organizations, indicating that the ultimate
*responsibility of the individuals is to the community and that the

ultimate interest is that of the community. The individuals' rights

are basically usufructuary and always subject to the higher demand
of the community itself. In these circumstances I am unable to see

that any violence is done Anglo-Saxon legal concepts in holding that
a Pueblo is an owner of livestock within the meaning of the Taylor
Act and the Federal Range Code.

At the outset of the discussion of this particular question, I stated

it to be my opinion that the words "stock owner" -should be con-
strued as synonymous with "in the livestock business" in the popular
sense. It may be observed that this conclusion is not only supported

by the discussion immediately foregoing but is consistent with that
reached by the Solicitor of the Department of Agriculture in con-

struing the range provisions of the 1937 Agricultural Conservation
Program formulated pursuant to section 8 of the Soil Conservation

and Domestic Allotment Act (act of April 27, 1935, 49 Stat. 163),
as amended by the act of February 29, 1936 (49 Stat. 1148). In a

memorandum opinion dated February 17, 1937, concerning the eligi-
bility of Indian lands to participate in the program, he stated:

A member of the tribe carries on grazing operations on tribal lands ordi-

narily in conjunction with other members of the tribe, the livestock of all such

members being intermingled over the extent of the grazing land. The bene-

ficial use and occupation of and full control over such lands for the purposes

of livestock production are vested in the tribe, subject to a limited supervisory

EV .1
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control by the Department of Interior, and the tribe mnay be considered to be
.a "range operator" as defined in the program. [Italics supplied.]

As for base property, it is not disputed that the Pueblos own or
otherwise control land and water, which should be classified and
rated in the same manner as any other applicant's.

Question 1 accordingly is answered. in the affirmative.

QUESTION 2

This question may be answered briefly in the negative. If a
Pueblo itself is eligible to receive a grazing license or permit, as
held in the answer to question 1, I see no greater reason to require
those of its members who are to have the immediate custody or pos-
session of the livestock to join in the application than to require that
the stockholders of any other corporate livestock operator join in
its application. It clearly is sufficient that the application be ex-
ecuted in the name of the Pueblo bye such officers as may: be required
under the State law to execute any other instrument in its behalf.

QUESTION 3

Since question 1 has been answered in the affirmative, it appears
that an answer to question 3 is not essential to a disposition of the
general problem presented. It may be stated,- however, that if for
any reason it should be deemed preferable.to file applications for
grazing licenses or permits in the name, of individual Indians or in
the joint-names of a Pueblo and individual Indians, such applications
would be entitled to favorable consideration in the same manner as
if filed in the name of the Pueblo alone.

While the ownership or control of the land or water on the one
hand and the ownership of the livestock on the other may be regarded
in a broad sense as! divided between the Pueblo and the individual
Indian, it is my opinion that either and, a fortiori, both together,
are eligible for grazing privileges under the Taylor Act and the Fed-
eral Range Code. It already has been: held in the opinion of Feb-
muary 13, 1937, sepra, that an individual Indian, as well as a. Pueblo,
may be a qualified applicant under the rule now embodied in section 3
of the Federal Range Code. On the basis of the facts set forth in
the discussion of question 3, concerning the nature of the relation
between a Pueblo and its members, I should regard the individuals
also. as having a sufficient interest in the livestock to entitle them to
favorable consideration.

The only remaining question concerning an application by an
individual Indian turns on his ownership or control of the required,
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base property. In the advisory board's letter of March 8 to the
regional grazier it is stated that "these few individuals who own the
majority of the livestock, who wish to graze on the public range,
should show to this Board a lease or allotment for certain areas by
the pueblo * * In the first place, such a procedure is ex-
pressly prohibited by section 1 of the Wheeler-Howard Act (act of
June 18, 1934, 48 Stat. 984), which provides that "no land of any
Indian reservation * * * shall be allotted in severalty to any
Indian." Secondly, the requirement sought to be invoked is clearly
in disregard of a departmental holding to the contrary, under rules-
which were no different in this particular. In the opinion of Feb-
ruary 13, 1937, supra, it was stated:

The possession of an allotment by an Indian would be significant only in

showing him a landowner or occupant and entitled to preference. However, it,

is not necessary that an Indian own an allotment in order to be entitled to

preference. An Indian who owns any interest in land, such as an inherited

interest or an occupancy right in tribal land, giving him the right of possession,

or has ownership of water rights under proper authority would undoubtedly,

under the regulations, come within the definition of a qualified applicant

entitled to preference. [Italics supplied.]

A lease or allotment obviously is not an exclusive means of acquir-
ing control of base property. A showing of a right to possession
or a right to use the base property, whether by consent, of the owner
or otherwise, clearly would be sufficient to establish "control." It of
course would be necessary to point out definite base property, in order
that it might be classified and rated, but this requirement appears
to be satisfactorily met by the following language, if accurate, quoted
from a letter dated April 1, from the Special Attorney for the Pueblo
Indians to the chairman of the advisory board:

e * * Nevertheless the applications that have been presented to you for the

various Pueblos and the showing made before your Board very clearly and un-

equivocably shows that definite amounts of range land are set aside in each Pu-

eblo for use of the livestock owners of the Pueblo who are applicants for permits.

It is true at the present time no individual Indian stockholder member of the

Pueblo either owns, leases, or has an allotment of a definite describable area

of range land. Yet the livestock owners, of each Pueblo who are applicants do

have a definite amount of range land for their use. This land, of which the

applicants are occupants, should serve as an adequate base property. Under

the grazing regulations of the Secretary of the Interior and those adopted by

the respective Pueblos the said range lands on the reservations do round out a

year's operation for those members of the community who use and occupy reser-

vation range land which is dependent upon the use of public domain close

thereto. * * *

It goes without saying, of course, that the same property could not.

be used as a base to the full extent of its rating for more than one;
license or permit.

[vol. 
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The foregoing comments concerning grazing applications by indi-
vidual Indians have been included in order that both the Division of
-Grazing and the Office of Indian Affairs may have the benefit of a
complete expression of opinion. -Whether the applications should.
be filed by the Pueblos alone, by the individual Indians- alone, or in
their joint names, is a matter for administrative determination and
the form best suited to one service may be less convenient to the other.
It is sufficient to say, without further detailed discussion, however,.
that:.nothing in either the Taylor Act or the Federal Range Code
justifies an adverse recommendation on an application filed in any one
of the three. forms enumerated. merely on that ground.

QuEsTIoN 4

This question must- be answered in the negative. Whether a show-
ing of compliance with the State brand and sanitary laws should be
made a condition precedent to the issuance of a license or permit to
graze on lands of the United States is a matter of policy for adminis-
trative determination and I offer no opinion on the desirability of
such a requirement. It is sufficient to say that neither the Taylor
Act nor the Federal Range Code contains such a requirement and
an advisory board, whose functions in any event are limited to mak-
ing recommendations, is without authority to base those recommen-
dations on factors outside the scope defined by the Congress in the
act and by the Department in the rules.

In summary, it is my opinion that a grazing license or permit
application filed either in the name of a Pueblo alone, in the name
of an individual Indian, or in their joint names, is in acceptable
form, since the facts submitted indicate clearly that either has a
sufficient interest in the livestock to qualify as a "stock owner" within
,the meaning of the Taylor Act: and the Federal Range Code and
that either is in a position to show the necessary ownership or con-
trol of base property without, in the case of an individual Indian,
a- lease, allotment or other right to the exclusive use of the property.
It is further my opinion that in the absence of a departmental rule
requiring compliance with State brand and sanitary laws by appli-
cants, the satisfaction of such a requirement cannot be made a
condition precedent to the issuance of a grazing license or permit

* Approved: May 14, 1938.
HAROLD L. IcKEs,

Secretary. of the Interior.
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UNITED STATES v. TERLIAMIS

Decided May 24, 1938

,Srocc-RAIsxNe HOMESTEAD-RFESIDENCE REQUIREMENTS.

Evidence held sufficient to show that homestead entryman did not maintain*

a home on his entry to the exclusion of a home elsewhere. An entryman

is not entitled under the act of August 22, 1914 (38 Stat. 704), to a change.

of residence requirements from seven months each year for three years to

five months each year for five years, where subsequent to his application for

such change he resided during the statutory life of the entry on adjoining
land having about the same altitude and climatic conditions.

:STOcK-RAISING HoMESTEAD-QUAIIFICATIONS OF ENTRYMAN-OWNERSHIP OF LAD.

Evidence held sufficient to show that homestead entryman at the date of his

application to make entry was the proprietor of more than 160 acres of
land and, therefore, not qualified to make entry.

Alfred Thomas (46 L. D. 290) and Siestreem v. Korn (43 L. D. 200) cited and

applied.

STOcK-RAISING HOMESTEAD-MAEEIAGE OF ENTEYMAN AND ENTRYWOMAN-FAILIURE

TO COMPLY WITH RESIDENCE REQTJIREMENT5-CANOELATION.

Where a homestead entryman marries a homestead.entrywoman and they elect

to and are permitted to perform the residence requirements on his entry, upon

final decision holding the entryman's entry for cancelation for failure to

comply with the residence requirements, the entrywoman should be required

to show cause why her entry should not also be canceled.

CHAPMAN, Assistant Secretary:.

Elias Nicolas Terliamis has appealed from a decision of the. Com-

missioner of the General Land Office rendered January 25, 1938,
which affirmed the decision of the local register holding his stock-

raising homestead entry Denver 042776, containing 609.86 acres in

'T. 8 S., R. 87 W., 6th P. M., for cancelation. Upon the evidence
adduced in adverse proceedings against the entry the register and

the Commissioner concurf in finding that the entryman did not estab-
lish and maintain residence on the land, anrd that he was at the date
he filed his application to enter the land disqualified from making
entry by reason of ownership of more than 160 acres of land, adja-
cent land to the extent of 480 acres being described as that owned

by entryman. These findings are assigned as errors in the appeal.
As to residence, the record shows that entryman filed his appli-

cation on April 4, 1930, which was allowed January 4, 1931. On
February 22, 1933, entryman married Georgiria Cerise who on June
2, 1932, was allowed like entry for 400 acres in the same locality.
February 1, 1934, their election to make the family home on the hus-

band's entry was approved. December 28, 1933, residence require-
iments were changed to five months for five years under the act of

August 22, 1914 (38 Stat. 704), based upon affidavit of the entryman
that the altitude of the land was ,500 feet, and that the temperature

[VOL
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was low and the land was covered by deep snow in winter, making
transportation of fuel, water, and supplies difficult and necessitat-
ing a very substantial dwelling.

The entryman admits that in April 1930 he purchased the ad-
joining ranch property of 480 acres upon which is a two-story house
with five rooms and kitchen and other buildings; that for about 7
months :each year this house has been his home since purchase, the
home of his wife since marriage, and the home of his children since
their birth. As to the remainder of each year, May to October, or June
to November, he and his wife. declare that they slept in the cabin
erected on the. homestead, taking meals there, but returning each day
to the ranch property upon which entryman made his living. The
homestead cabin is on one side of a public road and the ranch house
on the other side, and they are but one-quarter of a mile apart.
The homestead cabin is of boards with tar-paper roof, with one door,
two windows and no floor, and has but one room. The entryman
states the cabin is 12 feet by 16 feet or 14 feet by 16 feet; his wife
states it is about 8 feet by 10 feet and 7 feet by 9 feet high, and was
furnished with a built-in table, chairs, stove, and bed; that there are
no outhouses, no accommodations, and water is far away and they
went to the ranch house for what they needed, and that they kept
their clothing at the ranch as well as horses and livestock and had
a garden there.

Berthod, witness for defendant, testified that the cabin on the
homestead was. built in December 1931, and yet he states that entry-
.man moved into it in June 1931; that he had seen entryman and wife
often on hthe homestead, but did not know whether they stayed
there at night as he was not there in the evenings after dark, but
*believed they did.

Frank Cerise, cousin of entrym-han's wife, and who holds a half
interest with her in another ranch, stated he had-seen entryman on
the homestead and took supper with him there once, and had seen the
entryman and his wife living there. He admitted that he: did not
know whether they ever slept there. Both of these witnesses admit
that the climatic conditions and altitude are practically the same on
both places.

Peter Grange, witness for the Government, testified that except
in 1935 he was on the homestead quite:a few times each year and
that he never saw the entryman there and no sign of habitation at
the cabin which has always been .in bad condition and which had
only a few jars and a little couch and stove in it and no supplies or
clothing that entryman and family lived on the ranch; that the cabin
is about 50 yards from the road and easily visible therefrom; that
the house was not fit to live in. the windows being broken.

125897-39-voi,. 56-23
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Orest Gerbaz, witness for the Government, testified that he had
occasion to observe the homestead while driving cattle and working
on the road in 1931 and 1932 from April to October; that the home-
stead cabin was not built until the summer of 1933; that he also
drove cattle and drove along the road in the years following and
there was no evidence that the cabin was occupied; that the windows
were not put in until the fall of 1935, and that three windows, were
not put in the cabin until this spring (1936) and that the entryman
has been living to his knowledge on the ranch since 1931; that he
had looked in the cabin several times.

The special agent who examined the land in November 1934 testi-
fied that there was no evidence that the cabin had been occupied and
it was unfit for habitation.

It seems clear that the entryman did not provide any suitable place
of abode for himself and wife and children of tender years on the
entry. It is rather improbable that the cabin was used for the sleep-
ing quarters of his family of small children during five months of
the year, but assuming that to be true, it is evident from the testi-
mony of entryman and wife that he did not have a home on the
land at any time to the exclusion of a home elsewhere and that resi-
dence claimed is but pretense. It is clear also that he was not en-
titled to a change of residence, and the change would not have been
allowed had he disclosed his intentions to live on adjacent property
having the same climatic conditions for the remaining time. There
was no error in finding that the entryman did not establish and
maintain a home on the land.

The documentary evidence filed by the entryman shows that the
ranch property mentioned above was sold under foreclosure pro-
ceedings under a deed of trust by the public trustee on March 3, 1930,
to Leopold DeMerschman for the sum of $7,960.78 and a certificate,
of purchase issued to him on the same day which recited that. he
would be entitled to a deed for said premises on December 4, 1930,
unless the property was redeemed according to law. That on March
29, 1930, DeMerschinan entered into a contract with Charles E. Myers
to sell the certificate of purchase to him, in which Myers was to pay
$3,000 upon the deposit in escrow in the Citizens National Bank of
Glenwood Springs, of the certificate, copy of contract,: abstract of
title, and other documents held by DeMerschman, and to pay the
balance due- with interest on December 10, 1930. In the event of
default in payment, the documents placed in escrow were to be
returned to DeMerschman and he was to retain the sums paid'as
purchase money. On March 31, 1930, Myers agreed to sell and trans-
fer the ranch property to Terliamis, the entryman. This agreement
recites that Myers is the owner of the equity of redemption in the

[VOL
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land. The purchase price was $16,000, $5,000 to be-paid on execution
of the agreement, $4,000 and interest on December 10, 1930, and the
remaining $7,000 was to be paid by an interest-bearing promissory
note, secured by deed of trust on the premises, upon delivery of the
public trustee's deed to Terliamis. . It was agreed that the first two.
payments were to be applied in payment of the sums due DeMersch-
man under the escrow agreement between DeMerschman and Myers.
Upon expiration of the period allowed for redemption and payment
of the $4,000 the certificate of purchase was to be delivered to the
Citizens National Bank, above mentioned, to the joint order of
Myers and Terliamis, and a deed from the public trustee was to be
obtained and recorded contemporaneously with the deed of trust to'
secure the payment of the promissory note of $7,000. A warranty
deed covering the premises was to be executed by Myers, placed in
escrow with the bank and delivered to Terliamis on the payment of
the $4,000. In case there should be a redemption from the fore-
closure sale by the principal debtors or a judgment creditor entitled
to redeem, all redemption money was to be paid to Terliamis, he
was to be reimbursed for all moneys paid, and the agreement was
to terminate at his election and surrender of possession of the prop-
erty. Provision was also made for forfeiture of the moneys paid
and termination of the contract upon default by Terliamis in the
performance of his part of the contract. Terliamis was given imme-
diate right of possession upon execution of the contract. He exhibits
a warranty deed from Myers to him dated April 1, 1930, and recorded
December 5, 1930, made subject to the deed of trust for the unpaid
purchase money, $4,000 of which according to his testimony is still
unpaid. It is presumed that Terliamis performed fully the condi-
tions of the escrow agreement.

The entryman contends that the documentary evidence above set
forth shows that the entryman had neither legal nor equitable title
to the land at the date of his application, but a mere defeasible right
in the land which he might lose by redemption of the land from the
foreclosure sale, and under the terms of the certificate of purchase
Myers could not convey any title until December 5, 1930, on expira-
tion of the period for redemption.

This contention ignores the recital in the agreement between Myers
and the entryman that the former was owner of the equity of re-
demption as well as the right of the inchoate title under the certificate
of purchase. The holding of the Commissioner on this point is as
follows:

Defendant gained immediate possession of the land and held it ever since.
The record indicates that while some of Scott's (the debtor under the deed of
trust) creditors may have been entitled to redeem the land under certain

323
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circumstances .the land was not redeemed by them, and that agreement with
Mlyers was carried out. Under this agreement defendant purchased the rights
of Scott, who apparently had the first right to redeem the land, and the right
of DeMerschman, the purchaser at the foreclosure sale. In substance, it ap-
pears that defendant's full ownership of the land was incomplete only because
lie had not paid all the money, and the public trustee could not execute a
deed until the time prescribed by law had expired.

The assumption that Myers was the owner of the equity of re-
demption as well as the assignee of the certificate of purchase was
warranted from the recital in the agreement of March 31, 1930, and
the fact that the entryman went into immediate possession which
otherwise, it seems, would have remained in Scott until his right
of redemption had expired. The fact that Myers was sueh owner is
not denied on appeal. Theoretically, a right of redemption, if Scott
did not exercise it, would have existed in lienors subsequent to the
deed of trust and persons. who would have been liable under a de-
ficiency judgment under the statutes of the State, but the Depart-
ment will not assume there were other persons entitled to redeem in
the absence of proof that there were such persons.

Under his agreement the entryman was obligated to make pay-
ments to enable Myers to keep his agreement with DeMerschman and
to make other payments in order to acquire title under the foreclosure
sale. These obligations he fully kept by making timely payments as
required and giving his secured-note for the balance due. It ap-.
pears, therefore, that at the time entryman filed his application there
was nothing that would defeat his right to acquire the legal title
other than his own acts or defaults.

In Alfred Thomas (46 L. D. 290) it was said:

The Department has repeatedly held that one is a "proprietor" within the
meaning of Sec. 2289, as amended, if he has complete right to acquire legal
title, or if, without that complete right, he has a valid and enforceable right
to acquire legal title subject to defeat only by his own act or default. Leitch v.
Moen, 18 L. D. 397; Gourley v. Countrymen, 27 Id. 702; Smith. v. Loengpre,
32 Id. 226; Jacob J. Rehart, 35 Id. 615.

In Siestreem v. Koril (43 L. D. 200) it was held that:

The word proprietor, as employed in this statute (Sec. 2289), means neither
more nor less than owner, one who has a fee simple title to the land or may
acquire such title by carrying out his own obligations or enforcing a vested
right.

The above rules appear applicable to the present case. The cases
of MantZe v. MeQueeney '(14 L. D. 313) and Mathison v. Conquhoun
(36 L. D. 82) relied upon by entryman, were cases where the party
who made the agreement to sell the land to the entryman prior to
his application had acquired at that time no right, title, or interest
in the land, and are inapposite. At the time of entry the entryman
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in the case at bar was not qualified to make entry by reason of the
ownership of more than 160 acres of land, and had he been qualified
his entry is properly subject to cancelation, as his residence on the
land to the exclusion of a home elsewhere was merely a pretense and
not bona fide. The act of April 6, 1914, szcra, under the provisions
of which the election to reside on the entry of the husband was
allowed, "residence thereon by the husband and wife shall constitute
a compliance with the residence requirements upon each entry." As
no such residence was made upon the entry in question, the wife~ of
the entryman should be required to show cause why her entry should
not be canceled.

A$ red.

LEE J. ESPLIN ET AL.

Decided May 31, 1938

PuBLic LANDS-WITHDRAWAL ORDER OF APRsiL 17, 1926.

The order of withdrawal of April 17, 1926, took effect as to all subdivisions of
the "vaeant, unappropriated, unreserved public lands" containing the waters
described in the order, the subsequent interpretive order being no more
than an official finding that a certain tract is of the character and has the
status defined in the order and is subject thereto.

State of New Meuico (55 I. D. 468) followed and applied
The withdrawal would attach to land containing waters developed by human

agency if abandoned.

PIBLIc LANDS-eIGHTS OF WATERs.
Rights to water are distinct from rights to the land upon which they exist.
Simons v. Ivyo Cerro Gordo Mining d Power Company et al., 192 Pac. 144,

Robert J. Edwards and J. C. Jamieson v. Oscar T. Sawyer (54 I. D. 144,
148) cited and applied.

SAME-MAINTRNANCE OF RESERVOI.

There can be no possession of public land under claim or color of title
based upon mere construction, maintenance, and use of a reservoir for
stock-raising purposes thereon and camping thereat. A reservoir on vacant
public land collecting flood water only and used to water livestock, erected
long prior to the withdrawal of April 17, 1926, and continuously main-
tained for such purpose thereafter by the builders or their successors in
interest is not a water hole within the meaning of such withdrawal.

RIGHTS TO WATvER-DUARTmENT'S1 JURISDICTION.

As between private parties, the Department is without jurisdiction to de-
termine the question as to the right to the water, that being a matter
solely within the province of the State courts.

Silver Lake Power & Irrigation Company v. City of Los Angeles (37 L. D.0
153); Edwards and Jamieson v. Sawyer, supra, cited and applied.

Any claim of a settler on public land to the waters of a reservoir thereon
for which a certificate of water right has been granted by the State must
be addressed to the proper authorities of the State, and any settlement
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right that he may have will be subject to the rights granted under such
certificate so long as it stands.

CHAPMAN, A&sistant Secretary:

Appeals have been filed by Lee J. Esplin and Mason Meeks from
the decision of an examiner of- the Division of Grazing rendered
June 5, 1937.

In the grant of a temporary grazing license on public lands to ap-
pellant, Esplin, the acting regional grazier, pursuant to the au-
thority vested in him by the regulations of May 10, 1937, governing
the administration of grazing districts under the Taylor Grazing Act,
refused to give conmnensurate property rating to the Hacks Canyon
Reservoir in which Esplin claimed an interest, located in what will
probably be when surveyed the-SE/ 4 - Sec. 8, T. 37 N., R. 5 W., G. &
S. R. M., Arizona, for the reason that the lands upon which the
reservoir is located were withdrawn as a public water reserve by
Executive order of April 17, 1926, creating Public Water Reserve No.
107, according to departmental Order of Interpretation No. 228 issued
March 15, 1937. On appeal by Esplin a hearing was held and a find-
ing of fact and decision rendered as provided in the aforesaid regu-
lations by the examiner. The examiner affirmed the action of the

acting regional grazier in refusing to rate the reservoir as commen-
surate property by reason of the interpretive order but, upon con-
sideration of the evidence, recommended vacation of the interpre-
tive order on the ground that the rights of Esplin and those he rep-
resented were prior to the withdrawal of March .15, 1937, and upon
vacation of such order that the Division of Grazing award grazing
privileges based upon year-long proportionate ownership of the reser-
voir to the extent of 600 head of cattle to those parties entitled to such
proportionate share.

In his appeal Esplin contends, in substance, that the land involved
is not, and has not been since long prior to the withdrawal of April
17, 1926, vacant, unappropriated land; that it does not contain a
spring or water hole as contemplated by said withdrawal; that the
claim of Meeks, based upon alleged filing of a notice of settlement on
the land in 1932, and actual settlement in May 1934, to a superior
right to acquire the land involved and the waters thereon is without
a valid basis and should be adjudicated in this proceeding. Meeks
did not appeal from the decision of the acting regional grazier but
responded to the notice of hearing and gave testimony concerning the
reservoir, as to his alleged settlement, and as to the rights he asserted
thereunder. He filed an appeal from the decision of the examiner,
without assigning error, and, so far as it appears, without serving
notice of his appeal on Esplin. His claim will, however, be considered
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insofar as it is necessary to the determinaton of the propriety and
validity of the order, of interpretation and in resolving the question
as to whether vested rights to the use of the water in the reservoir

under section 2339, Revised Statutes, were secured by Esplin and
those claiming a community of interest with him.

It appears from the evidence that in 1907, if not before, an earthen
dike was constructed in the bed of a canyon on the land to catch
floodwater for watering livestock and that it was washed out by
floods and renewed from time to time. In 1924 or 1925 a ditch and
wing dam were constructed to divert the floodwater from the canyon
into; a pit or pits excavated. This work was done by cattlemen using
the adjoining range, some of them being the present claimants. In

1929 Ray D. Esplin, a sheepman, took possession of the reservoir,
had it enlarged to 60 yards by 40 yards in area and to the depth of 9
feet. To avoid lawsuits and to compensate him for his develop-
ment, he was paid $1,200 to abandon his claim. This sum was paid
by B. A. Riggs, Delbert Riggs, Ensign Riggs, Edward Lamb, Sr.,
-Edward T. Lamb, Jr., David Esplin, Gilbert Heaton, Fred Heaton,
Harold Reeve, Waldon Ballard, Afton Ballard. David Ballard and
Lee J. Esplin, and apportioned among them according to the number
of cattle that each had which watered there. Work was later done
by some of these persons in 1933 and 1934 to clean the ditch and
keep the reservoir in repair.
* In 1934 Mason Meeks, appellant here, about May, 1 built a rock

house several hundred yards from the dam and asserts that he estab-
lished residence therein, and has maintained it since as the home-
stead law requires, and claims that he acquired the right to the
reservoir and water by his settlement. He discloses that his family
of five children and mother have lived elsewhere since alleged settle-
ment. His actual- occupation of the house as a- home since 1934 is
controverted. He admits he has the reservoir: fenced in and has
denied its use to sheepmen but not to cattlemen. He participated
in the construction work done in 1925, but though watering his cat-
tle at the reservoir since then did no further work thereon until
*1935 when, at ail expense of $160, he restored the dike that diverts
the water from the wash to the reservoir.

It is undisputed that the source of water supply is entirely from
floodwater that runs-down the draw and that there are no springs
*or natural seeps or streams feeding the reservoir; that since 1907 the
reservoir has been used to water cattle by any cattlemen using the
adjoining range; that the few cattle that drift in from other ranges
are permitted to water there under a policy of reciprocity and that
bands of sheep passing from summer to winter range, or vice versa,
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have been watered there without molestation until stopped by Meeks;
that the reservoir is a good one and the amount of water is depleted
only by evaporation or consumption by cattle, and, although it goes
dry at times, that on an average the reservoir is serviceable as. a
watering place for 11 months of a year. Esplin introduced in evi-
dence a certificate issued by the State Water Commissioner May l25
1937, to the same persons who are named above as purchasing the
claim of Ray Esplin confirming their right as of April 16, 1936 (date
of application), to an annual storage of 1.6 acre-feet and the use of
525,000 gallons of water per anlnum of Hacks Canyon Reservoir.

The withdrawal of April 17, 1926, took effect as to all subdivisions
of the "vacant, unappropriated, unreserved public lands" containing
the waters described in the order, the interpretive order being no
more than an official finding that a certain tract is of the character
and has the status defined in the order and is subject thereto. State
of New Mexico (55 I. D. 466, 468). The withdrawal would attach
to land containing the waters developed by human agency if the
waters are abandoned by those who originally developed'and con-
served them. Charles Lewis, decided July 29, 1935, unreported.
It is clear that there has been no abandonment of the reservoir by
those, who made and maintained it. The question, therefore, as to
the legal propriety of the interpretive order depends on the condi-
tions existing on the land at the date of Public Water Reserve No.
107 and its status at that time. As to the contention of Esplin that
the land was not vacant or unappropriated because of its use as a
stock watering place by stockmien in the community, it should be
observed that rights acquired and safeguarded by section 2339 are
distinct from any right in land itself. Simnons v. Inyo Cerro Gordo
Mining & Power Company et al., 192 Pac. 144; Robert J. Edwards
and J. C. Janvieson v. Oscar T. S. Sawyer (54 I. D. 144, 148). And
it has been held that the existence of rights under the provisions of
section 2339, Revised Statutes, is no bar to the acquisition of the land
under the timber and stone act (John H. Parker, 40 L. D. 431), or
under the stock-raising homestead law (Thomas H. B. Glaspie, 53
I. D. 577). There can be no possession of public land under color
ord claim of title based upon the mere construction, maintenance, and
use of reservoir for stock-watering purposes thereon and camping
thereat. Insofar as the case of WVagoner v. Hanson (50 L. D. 355)
appears to declare to the contrary, it was not well considered and will
not be followed. It, however, clearly appears in the present case that
at the date of the order of withdrawal Esplin and other stockrneh
were maintaining a reservoir on the tract in question, constructed
many years before, containing water collected by diverting flood water
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that ran down a dry canyon, and were usilng and asserting rights to
the same for stock-watering purposes. In Santa Fe Pacifio Railroad
Company (53 I. D. 210, 211) the Department said:

It is not believed that said order contemplated the withdrawal of tracts con-
taining mere dry depressions or draws which do not, in their natural condition,
furnish or retain a supply of water available for public use. Stuch a tract is
not land which "contains a spring or water hole" in its natural condition, and
it was not intended to withhold such land from acquisition by a person who has,
by his own efforts, provided artificial means for collecting flood waters thereon.

Under this rule a dam across a dry wash to collect and store run-off
water from the hills, and water collected in a mining shaft which
was pumped in dry Weather for stock watering were held not to be
within the purview of the withdrawal above mentioned. See
Edwards and Jamnieson v. Sawyer, supra. Upon the evidence ad-0
duced,. it is the conclusion of the Department that the Hacks Canyon
Reservoir is not a water hole within the meaning of the Executive
order of withdrawal of April 17, 1926, and there is no sufficient
factual basis 'for the Order of Interpretation No. 228, finding that it is
in the purview of the said withdrawal, and the order should be
revoked.

The withdrawal out of the way, no sufficient reason appears for
not awarding grazing privileges to those declared to have the right
to the use of the waters and a right-of-way thereto in the certificates
above mentioned, based upon their proportionate shares therein,
because of any asserted claim to the water by Meeks either as a settler
on the land in question or as an appropriator of the water. As
between private parties, the Department is without jurisdiction to
determine the question as to the right to the water, that being a matter
solely within the province of the State courts. Silver Lake Power
& Irrigation Company v. City of Los Angeles (37 L. D. 152, 153);
Edwards-and Jamieson v. Sawyer, supra. The certificate must be
taken as establishing that the rights to the reservoir in question and
to the waters therein to the extent granted are in the holders of the
certificate issued by the State. Any claim that Meeks may assert to
the water must be addressed to the proper authorities of the State, and
any settlement right he may have affecting the tract in question
(which is not a matter for decision in this proceeding) will be sub-
ject to the rights granted under said certificate so long as it stands.

The decision of the examiner is modified as above indicated.
The Division of Grazing will, therefore, prepare and submit a suit-

able order for revocation of the said Order of Interpretation No.
228, and the case is remanded for procedure in accordance with the
above-stated views.

Modified and Remanded.
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RESTORATION TO TRIBAL OWNERSHIP 'OF, CEDED COLORADO
UTE INDIAN LANDS

Opinion, June 15, 1938

INDIAN REORGANIZATION Aca, SETcroN 3-REsToRATIoN OF LAND To TRBLAL

OwuNasrHIP-REQUISITES.

For lands to be restored to tribal ownership under section 3 of the Indian

Reorganization Act, (1) the Secretary of the Interior must find such

restoration to be in the public interest and (2) the lands must be

"remaining surplus lands .of any Indian reservation heretofore opened, or

authorized to be opened, to sale, or any other form of disposal by Presi-

dential proclamation, or by any of the public land laws of the United

States."

INDIAN REORGANIZATION AcT, SECTIoN 3-CoNsTRuOTIoN OF TERM "LANDS OF ANY

INDIAN RESERVATION"-APPLIcATION TO CEDED COLORADO UTE INDIAN LANDS.

Lands capable of restoration to tribal ownership are lands which were part

of an Indian reservation at the time the lands were opened to disposal, and.

need not be part of an existing Indian reservation or adjacent thereto.

At the time the lands of the Confederated Bands of Ute Indians were

ceded and opened to disposal under the act of June 15, 1880 (21 Stat. 199),

they were part of the Colorado Ute Indian Reservation.

INDIAN REORGAI$IZATION AcT, SECTIoN 3-CoNsTrTuTcioN OF TERM "SURPLUS

LANDS"-APPLICATION TO CEDED COLORADO UTE INDIAN LANDS.

In permitting. the. restoration to tribal ownership of remaining "surplus

lands" of any Indian reservation, the statute refers to lands ceded to the

United States to be disposed of for the benefit of the Indians, and particu-

larly lands so ceded which were left as surplus lands after allotment of

the reservation to the Indians. The Colorado Ute Indian lands ceded under

the act of June 15, 1880, come within this construction.

INDIAN REoRGANzIATIoN ACT, SECTION 3-CEDED SURPLUS LANDS-EFFECT OF

DESIGNATION AS PunLIc LANDS.

Where surplus lands remaining after allotment have been ceded to be dis-

posed of for the benefit of the Indians, the designation by Congress of such

lands as. public lands does not of itself affect the equitable interest of the

Indians in the lands or the application of section 3 to the lands so

designated.

INDIAN REORGANIZATION ACT, SEcTIoN 3-APPLICATION TO CEDED COLORADO Urn

LANDS.

The remaining undisposed of lands of the Colorado Ute Indian Reservation

ceded under the act of June 15, 1880 (21 Stat. 199) held to be capable of

restoration to tribal ownership under section 3 of the Indian Reorganization

Act.

RIRGIS, Acting Solicitor:

At the instance of the Commissioner of Indian Affairs you [the Sec-

retary of the Interior] have requested the opinion of this office on the
authority of the Secretary of the Interior to restore to tribal owner-
ship under section 3 of the Indian Reorganization Act (June 18,
1934, 48 Stat. 984), the remaining undisposed of lands in Colorado
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ceded by the Confederated Bands of Ute Indians under the act of June
15, 1880 (21 Stat. 199). In phrasing the question, the Indian Office
has asked whether section 3 is applicable to these lands in Colorado,
"not situated adjacent to the existing Southern Ute Reservation."
While this phrasing appears to restrict the question, it is believed that
the. Indian Office intends to request that all angles concerning the
applicability of section 3 of the Indian Reorganization Act be deter-
mined. It is my intent to determine the matter in a comprehensive
manner in view of the fact that the land involved is unusually large
in extent, consisting of approximately 4,000,000 acres, and in view of
the complicated legal and practical problems involved.

Section 3 of the Indian Reorganization Act reads as follows:

SEo. 3. The Secretary of the Interior, if he shall find it to be in the public
interest, is hereby authorized to restore to tribal ownership the remaining
surplus lands of any Indian reservation heretofore opened, or authorized to be
opened, to sale, or any other form of disposal by Presidential proclamation, or
by any of the public-land laws of the United States: Provided, however, That
valid rights or claims of any persons to any lands so withdrawn existing on
the date of the withdrawal shall not be affected by this Act: Provided further,
That this section shall not apply to lands within any reclamation project here-
tofore authorized in any Indian reservation: * * A. (Further provisos deal
only with Papago Reservation.)

This section lays down two prerequisites for the application of the
section to ceded Indian lands. First, the Secretary of the Interior
must find that the restoration to tribal ownership will be in the public
interest. Secondly, the lands involved must be "remaining surplus
lands of any Indian reservation heretofore opened, or authorized to be
opened, to sale, or any other form of disposal by Presidential procla-
mation, or by any of the public land laws of the United States."
The finding of public interest, while a requirement of law, involves
the determination of administrative questions which need not be dis-
cussed in this opinion. It is sufficient to point out that a restoration
is not a mandatory but a discretionary act to be weighed as a matter
of public interest. The second prerequisite involves the determina-
tion whether, as a matter of law, the description of the lands subject
to restoration applies to these ceded Colorado Ute lands. In making
this determination the applicability of the various terms used in the
description will be discussed.

I. THE COLORADO UTE AREA AS AN "INDIAN RESERVATION)"

Lands to be restored must be surplus lands "of any Indian reserva-
tion." Therefore a first question involves the history and back-
ground of the Colorado Ute lands as an Indian reservation. In the
first 20 years following the treaty of Guadalupe Hidalgo with Mex-
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ico in 1848, the United States entered into negotiations with various

of the Indian tribes occupying the area acquired from Mexico.

Among the treaties made was one with the "Utahs" (December 30,

1849, 9 Stat. 984) for obtaining free passage; through the "territory

of the Utahs." In 1863 a treaty was made with the Tabeguache
Band of Ute Indians (proclaimed December 14, 1864, 13 Stat. 673),

by which the band relinquished its right and interest in all lands

within the United States except a designated area. The treaty ex-

pressly declined to recognize any title or right of the band to the

area ceded or reserved except that' possessed by the Indians under

the laws of Mexico. It has been claimed that the Indians had no

title or interest under the laws of Mexico in the lands which they

occupied and were not recognized by the United States as having the

right of occupancy conceded to other Indian tribes in the United

States. However, whatever. may have been the interest of the Ute

Indians in the lands occupied by them in this period, the treaty of

March 2, 1868 (15 Stat. 619), with various bands of Ute Indians, who

have since been commonly known as the Confederated Bands of Ute

Indians, established a reservation for these Indians having the same

status as any other Indian reservation in the United States. This

treaty set apart a defined territory, consisting of approximatly
15 ,000,000 acres, for the "absolute use and occupation" of these -Ute

Indians. The status of this territory as a reservation has been uni-

formly recognized by the Congress, the Court of Claims (The Ute

Indians v. The United States, 45 Ct. Cls. 440), and the Department.
The definition of an Indian reservation by the Supreme Court in

Mi/nnesota v. Hitohcock, 185 U. S. 373, 389, 390, that an Indian

reservation is created when from what has been done there results a

certain defined tract appropriated to Indian purposes, clearly covers
the reservation of the Utes established by the 1868 treaty. In 1874

(18 Stat. 36), this reservation was reduced by approximately 3½/2

million acres through a cession by the Indians in consideration of a

specified perpetual annuity, and the Indians retained no further

interest in the lands thus ceded.
The reservation of the Confederated Bands of Ute Indians, as di-

minished by the 1874 cession, was the subject of the 1880 act under
'which the Confederated Bands ceded the lands involved in this

opinion. The specific provisions of the 1880 act, its purpose and legal

effect will be set forth in some detail later in this opinion. The

actual result of the 1880 act, however, was that the Confederated

Bands were divided into three groups, the Uncompahgre and White

River Utes being located in Utah and the Southern Utes remaining in

the southern portion of the reservation. All of the remainder of the

reservation has been sold, set apart as national forests, or otherwise
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disposed of, except the four million acres which are the subject of this
opinion.

It might be claimed that in view of the above described results
of the 1880 act, the reservation of the Confederated Bands was
actually extinguished and that, therefore, the lands involved in this
opinion- are not surplus lands "of any Indian reservation." In my
judgment, even if the reservation of the Confederated Bands of Utes.
were held no longer to exist, that fact alone would not negative the
application of section 3 of the Indian Reorganization Act to the
remaining undisposed of lands of that reservation. The phrase "of
any Indian reservation" must be used in section 3 to describe the
character and location of the lands at the time they were opened to-
disposal under the public land laws. The lands which may be re-
stored to tribal ownership must be lanlds which were -part of any
Indian reservation, not of any forest or military reservation or of
any other class of lands. Section 3 cannot mean that the lands must
now have the character of Indian reservation lands, as they are not
*reservation lands but lands capable of being restored to reservation
status under the Indian Reorganization Act. Nor canl-section 3 mean.
that the lands Vmust be located within the geographical limits of anl
Indian reservation. In many instances of surplus land cessions
entire portions of Indian reservations were cut off from the reserva:
tions and opened to disposal, while in other instances. by .similar

legal instruments, areas located within the'reservations were opened
to disposal. Whether the lands opened to disposal were cut off from
or out of existing Indian reservation is a matter of historical cir-
cumstancee and not of legal significance. Moreover, nothing in sec-
tion 3 requires the remaining- uhdisposed of lands to lie in any par-
ticular geographic relation to an existing Indian reservation. ' Suchl
a requirement would ignore the well-known facts that the location of
such lands is purely' fortuitous *and that the lands, by their very
nature, are: scattered tracts.

II. COLORADOTUTTEn LANDS OPENED TO DIsPosAL UNDER THE PUBLIC
:LAND LAWS

The surplus lands of the Colorado Ute-Indian Reservation were
opened to disposal in designated ways under the public land laws by0
section 3 of the act of June 15, 1880., Thie 'relevant parts of the
section read as follows:
all the. lands not so allotted, the title to which is,. by the said agreement of the
confederated bands of the Ute Indians, and this acceptance by the United States,
released and conveyed to the United States, shall be held and deemed to be
public lands:of the United States and subject to disposal under the laws pro-
viding for the disposal of public lands, at the same price and on the same
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terms as other lands oflike character, except as provided in this act: Provided,
That none of said lands, whether mineral or otherwise, shall be liable to

entry and settlement under the provisions of, the homestead law; but shall be

subject to cash entry only in accordance with existing law * *

This act was supplemented by the act of July 28, 1882 (22 Stat.
178), which provided that that portion of the Ute Reservation lately
occupied by the Uncompahgre and White River Utes shall be "sub-
ject to disposal from and after the passage of this act, in accordance
with the provisions and under the restrictions and limitations of
section 3 of the act of Congress approved June 15, 1880 * *

These provisions clearly bring the remaining undisposed of lands
involved in this opinion within so much of section 3 of the Indian
Reorganization Act as refers to remaining lands of an Indian reser-
vation "heretofore opened * * * to sale, or any other form of
disposal * * * by any of the public land laws of the United
States."

III. CEDED COLORADO UTE LANDS AS "SltrtPLS LANDS"

The key question in connection with the application of section 3
to the remaining Colorado Ute lands, is, in my opinion, the question
whether these lands come within the designation of "surplus lands"
in section 3. The word "surplus" means that which remains over
and above what is required. It might be argued that practically
aUl lands ceded by Indians were surplus lands according to this defini-
tion since they were doubtless considered as not being required by
the Indians. However, Congress could not have intended that all
remaining undisposed-of ceded lands should be available for restora-
tion to tribal ownership, as such lands would embrace practically all
of the remaining public domain. - The Interior Department has taken
the position that section 3 is not intended to cover all ceded lands
but those ceded lands in which the Indians have retained an interest
by reason of the fact that the lands were ceded to the United States
to be disposed of by the United States in specified ways, the proceeds
of the sale to be. held for the benefit of the Indians. This type of
ceded land was evidently in'the mind of Congress at the time of
the passage of the Reorganization Act. The debates on the bill in
the Senate show that section 3 was discussed as a provision making
possible the restoration of the use of the lands to the Indians in
place of the proceeds to which they were entitled from any sale.
(Congressional. Record, 13d Congress, 2d session, page 11135.)

The reference to surplus lands in section 3 of the Reorganization
Act refers, however, primarily to surplus lands remaining after
the actual or contemplated allotment of the Indians; such surplus;
lands having been ceded to be disposed of for the benefit of the
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Indians. The tetm "surplus lands" has been used commonly in con-
nection with the allotindit system and allotted reservations to refer
to the lands not allotted or set aside for allotment and not reserved
.for administrative or tribal purposes. In the consideration of sec-
tion 3 in Congress, the term "surplus lands" was defined in' this
manner. (Senate Report of the Conunittee on Indian Affairs on
.S.3645, No. 1080, 73d Congress, 2d session; Congressional Record,

73d Congress, 2d session, page 11136.) The policy of the general
allotment act and the allotment acts for specific reservations was to
settle the individual Indians as farmers on individual tracts of land
and to open the remainder of the reservation to disposal to white
people. The purpose was different from that involved in previous
disposals of Indian land since it was aimed at settling permanently.
and civilizing the individual Indians and'at the same time opening
their existing reservation to the advancing white settlers. The dif-
ference in purpose and effect between the conditional surplus land
cession involved in the allotment acts and the previous type of
cession in which the Indians were removed to another reservation
to be held in common in the same manner as their previous reserva-
tion in which they then lost all interest is analyzed by the Supreme
Court in the case of Minnesota v. Hitchcock, supra.

The 1880 cession agreement with the Colorado Ute Indians is one
of ;the~ early examples of conditional surplus land cessions; in fact
the provisions of the 1880 act-, set forth. a plan of allotment and
disposal of surplus lands which became stereotyped in later :allot-
-ment acts.; A commission was appointed to make a census of the
Indians, to select lands to. be allotted, to survey sufficient of. these
lands for allotment, and to cause allotments to be made. 'The pro-
visions of section 3 of this act, quoted above, are significant in that
they .provide for the disposal only of those lands within the reserva-
tion 4-"not so allotted." The legislative history of this 1880 act makes
clear that the thlef purpose of the act was the immediate allotment
within the' Colorado Ute Reservation of the individual Indians of
various Ute bands and the opening to disposal of the remaining
suiplus lands. The opening up of the surplus lands was described
as essential in view of the thousands of settlers and prospectors on
the borders of the reservation who could not successfully be kept
from entering the- reservation by military or other means. The plan
of allotment of the Indians was favored and bitterly opposed as the
entering wedge in the allotment of the tribes generally throughout
the United States. In fact, a general allotment act was pending;
in That session of Congress.0 (See. House debates on the 1880 agree--
ment, Congressional Record, 46th Congress, 2d session, June 7, 1880,
pages 4251-4263.)
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From the foregoing it definitely appears that the fact that this
cession occurred several years before other allotment-cessions does not
mean that this cession falls within the earlier type of outright cession
and removal. This cession was rather a forerunner and a model of
later allotment acts and differs in no important respect from these

later acts. The fact that two of the three main groups of Indians
were subsequently not allotted within the borders of the Colorado a

Ute Reservation does not alter my conclusion. The 1880 act did
not provide for establishing new reservations but for supplying the

Indians with allotments, and where allotments occurred outside the
reservation, the Indians were to be charged a price of $1.25 an acre
to be paid from theproceeds of the land sold from the Colorado

Ute Reservation. The allotments off the reservation were therefore
* in the nature of lieu allotmients and, in the case of the Uncompahgre
Utes, were made only because of the fact that insufficient agricultural
lands were found within the Colorado Ute Reservation. (See Report of

the Commissioner of Indian Affairs, 1881, at pages 19 and 325, et seq.)
There can be no doubt that the surplus lands remaining after

allotment were to be sold for-the benefit of the Ute Indians. The
original agreement between the Government and the *chiefs of the:
Confederated Bands of Ute Indians which preceded the 1880 act
contemplated an outright sale of the surplus lands remaining after
allotment in consideration of an annuity of $50,000. In Congress
it was; pointed out that there would be realized in one year from
one mine within the Colorado Ute. Reservation nearly 20 times the
entire principal sum from which these annuities to the Indians would

be paid. The land was described as rich in minerals and of great
value. As a result of the realization of the complete inadequacy of
the annuity as a consideration for the, relinquishment of the Indian
right of occupancy in these lands, and in order that "full justice"
nmight be done the Indians, the original agreement was amended by

the 1880 act to provide that after the' United States had been reim-
bursed the amount of the annuities paid the Indians and other ex--
penses connected with the act, any further proceeds received fromi'the,
sale of the land should be placed to the credit of the Indians. (Con-
gressional Record, 46th Congress, 2d session, June 7, 1880, page 4261,
June 12, 1880, page 4487.) T he amended agreement as embodied in
the 1880 act, was subsequently accepted by the requisite number of
Indians of the Confederated Bands.

The amended agreement was described by the Court of Claimsnin
the case of The Ute Indians v. The United States,' supra,0 pagei:464,

as entitling the Ute. Indians to receive all the proceeds of the reseir-
vation after the 'reimbursement and as providing for a transaction
which was of no benefit to the United States, except the indirect

benefit of opening a desirable- territory to civilization. In the Court
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of Claims case the Indians were awarded a judgment for the value
of the lands within the reservation which had been set apart for
public reservations and thereby been excluded from sale. The Inte-.
rior Department has consistently recognized that the Indians are
entitled to the proceeds from the disposal of these lands. (3 L. D-
296); (7 L. D. 191); (47 L. D. 560.) The jurisdictional act which au-
thorized suit in the Court of Claims provided that upon the rendition
of final judgment the principal fund from which the annuities of
the Indians were obtained should be abolished and from that date
no further annuities should. : be paid.' As a result, therefore
since the 1910 decision the interest of the United States in the
proceeds of the sale to the extent of $50,000 annually has not existed
and the remaining undisposed of surplus lands within the reservation
have been subject to disposal for the unencumbered benefit of thed
Indians.

IV. EFFECT OF DECLARATION OF LANDS AS "PUBLIC LANDS"

From the foregoing it is my conclusion that the remaining undis-
posed of lands within the Colorado Ute Reservation are "surplus
lands" within the meaning of section 3 of the Indian Reorganization
Act. There remains only thee question' whether these lands must
nevertheless be excluded from the scope of section 3 because of the
fact that in the 1880 cession and in the subsequent act of 1882 it
was provided that the lands not allotted "shall be held and deemed
to be public lands of the United States." It has been urged that in
the usual cession of surplus lands remaining after allotment hno
declaration that the lands ceded shall be public lands is made. As
a consequence it is argued that these lands are not Indian lands in
accordance with the holding in the case of Ash Sheep Co. v. United
States, 252 U. S.. 159. In that case the undisposed of ceded surplus
lands of the Crow Reservation were held to be "Indian lands" within
the meaning of a statute requiring the consent of the Indians to
the use of the land for grazing purposes. The lands involved were
ceded under the act of April 27, 1904 (33 Stat. 352), which provided
that a designated portion of the reservation should be sold to the
United States but that the United States should serve as trustee
for the disposal of the lands for the benefit of the Indian.

In my opinion, the declaration in- the 1880 act that the surplus
ceded lands shall, be public lands does not alter the fact that these
lands are remaining surplus lands of 'an Indian reservation hereto-.
fore opened to disposal under the public land I aws, within section 3
of tlhe Indian Reorganization Act, even if the declaration lessened the
interest of' the Indians in the lands ceded during the time they were
held by the United States and before they were sold. However, it is

125897-39-VOL. 56---24
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also my opinion that this declaration did not make the 1880 cession

different in legal effect from the Crow cession or other usual surplus
land cessions where the Indians were to receive the proceeds of the

sale. The significant legal effect of these cessions is that the United

States becomes a trustee for the disposal of the land ceded.
Regardless of the particular language of the cession, the result is
-that the Indians retain an equitable interest in the land until they have

-received the consideration bargained for, and the United States be-

-comes a "trustee in possession." Minnesota v. Hitchcock, supra; Ash
Sheep Co. v. United States, supra.

Surplus ceded lands to be disposed of for the Indians are frequently

-referred to in acts of Congress and departmental actions both as

public lands and Indian lands. An example of the application by
Congress of the term "public domain" to ceded surplus lands which

-vould be "Indian lands" under the Ash Sheep Co. case, supra, occurs
in the act of May 29, 1908 (35 Stat. 460), under which the Cheyenne
"River and.Standing Rock Reservations in South Dakota were allotted.
In this act it was provided that the Indians might use the timber
upon the ceded surplus lands so long as these lands remained a part-
,of the "public doman," and yet the act provided that the- United
,States should act only as trustee for the Indians in the sale of the
lands. In the act of Congress dismembering the. Great Sioux Reser-

-vation, a provision that the unreserved lands shall be restored to the

public domain is used in two places with obviously different mean-
ings. In section 21 it is provided, that the unreserved land shall be
"restored to the public domain" to be disposed of to actual settlers
only, the proceeds to go to the Indians. However, it is then provided
that if the lands are not disposed of at the end of 10 years, they shall

be paid for by the United States at a designated rate, and that the
lands so purchased should then become "a part of the public domain."
The first provision restoring the lands to the public domain could
have had no legal effect to alter the equitable interest of the Indians-
in the land until sold or purchased by the United States.

The evident purpose of designating lands ceded for disposal for

Indian benefit as public lands or public domain is to indicate that the
lands are subject to disposal uLnder public land laws. Lands so desig-
nated by Congress would seem therefore to be peculiarly within rather
than without the scope of section 3 of the Indian Reorganization Act
which refers to lands subject to disposal under the public land laws.

Surplus lands ceded to be disposed of for the Indians are in fact
qualified public lands and also qualified Indian lands. They are

public lands in that the United States has the legal title and has se-

cured from the Indians a release of their right of occupancy and has
rranged to dispose of them, but they are. not publicelands in the
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full sense of the term as they are to be disposed of only in limited
ways and upon certain conditions. Minnesota v. Hitchcock, supra.
It should be noted that both the 1880 and the 1882 acts concerning
the IJte land qualified the reference to the land as public land and
subject to disposal under the public land laws by stated conditions
and restrictions.

Surplus lands are also properly designated as Indian lands in view
of the interest of the Indians in the proceeds of any disposal of the
lands. This equitable interest is the significant condition attached
to the lands which distinguishes them from the public lands gen--
oerally as Indian lands. Since this condition was attached to the
lands ceded by the Confederated Bands of Utes, the undisposed of
lands may be as appropriately termed Indian lands as the lands ceded
by other Indian tribes to be disposed of for their benefit. Under the
regulations of the Interior Departaent of July 25, 1912, for govern-
ing the use of vacant ceded land (Regulations of the General Land
Office, 1930, page 669) it was contemplated that remaining surplus
lands, the proceeds of the disposal of which were for the benefit of
the Indians, would be cooperatively administered by the Indian Office
and the General Land Office, the Indian Office retaining jurisdiction
of the use of the lands before they were sold and the General Land
Office administering the final disposition of the lands. It is true
that this administration by the Indian Office has not occurred in con--
nection with these surplus Colorado Ute lands. The reason for that,
however, is not the result of any legal difference but the result of
practical considerations since the Indians were in fact allotted only
in the southern part of the reservation, and since the surplus lands
covered a vast area.

V. SUMMARY OF Co0cLusIONS

In view of the foregoing considerations, and in summary of my
conclusions, it is my opinion that the undisposed of lands in Colorado
ceded by the Confederated.Bands of Ute Indians under the act of
June 15, 1880, subject to the provisions and conditions set forth in
that act, come within the designation in section 3 of the Indian Re-
,organization Act of remaining surplus lands of any Indian reserva-
tion open to disposal by the public land laws, and that they are,
therefore, available for restoration to tribal ownership, provided the
Secretary of the Interior finds the restoration to be in the public
interest.' It is immaterial as a matter of law whether the area to
be restored is adjacent to the Southern Ute Reservation.

Approved: June 15, 1938.
OSCAR L. CHAPMAN,

Assistant Secretary.
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GEORGE L. HOLLIS

Decided June 28, 1938

HOMESTEAD-SECOND ENTRY-ABANDONMIENT.

Abandonment of a homestead entry because of inability to make a living

thereon is an abandonment "because of matters beyond the control" of

the entryman and sufficient to authorize restoration of the right to make

homestead entry under the provisions of the act of September 5, 1914

(38 Stat. 712).

HoMEsTEAD-QUALIEICATIONS Or ENTRYMAN-OWNERSHIP OF UNDIVIDED INTERESr

IN COMM-UNITY PROPERTY.

A husband who holds an undivided interest in land in Arizona which is the

community .property of the husband and wife is one "owning" land within

the meaning of the act of March 3, 1891 (26 Stat. 1097) relating to the

right to make adjoining farm entry.

MgcHarry v. Stewart (9 L. D. 344) criticized and distinguished.

ADJOINING FAARM ErlIuY-COaMUNITYxINTEREST IN CONTIGuous LAND.

The community interest of a husband in 160 acres of land cannot be made

the basis of an adjoining farm entry for the reason that he cannot show

that the one-half of the land contiguous to the land applied for belongs

exclusively to him. The disqualification, however, may be removed by the

wife conveying her interest to her husband in that part of the land con-

tiguous to the land applied for as an additional farm.

CHAPMAN, Assistant Secretary:

February 23, 1937, George l,. Hollis filed a petition under section

7 of the Taylor Grazing Act, as amended by the act of June 26,

1936 (49 Stat. 1976), for classification of the NW1/4SEl/4 Sec. 14,

T. 10 S.,. R. 9 E., G. & S. R. M., and also application for second entry

under the act of September 5, 1914 (38 Stat. 712), and application

Lo enter said tract as an adjoining farm under\ section 2289, Revised

Statutes, as, amended by the: act of March 3, 1891 (26 Stat. 1095).

Applicant alleged as basis fodr the right to make second entry that on

April 21, 1909, he relinquished without consideration former home-

stead entry 03896, shown to contain 160 acres, due to conditions

beyond his control in that he "had to go to Ray, Arizona, to work

to earn a living, and found, I could not return to the land." As

basis for adjoining farm entry he alleged *he owned and resided

upon contiguous E½/2SE1/4 Sec. 14 and W½/2SW1/4 Sec. 15, which was

acquired during marriage, -and which was, therefore, community

property under the laws of Arizona in which he owned a one-half

undivided interest..

DBy decision of December 13, 1937, the Commissioner of the Gen-

eral Land Office denied the application for second entry on the

ground that applicant did not show what the condition§ were that

prevented his return to the land and further held that the applicant

was not qualified to make entry of the tract sought as an adjoining

(Vol.
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farm, and that he would not be entitled to do so until he could show
that the community property had been subdivided and that the one-
half thereof which belongs to him is the tract contiguous to the
land applied for as an adjoining farm. The Commissioner followed
and applied the rule announced in HoHarry v. Stewart (9 L. D. 344)
that-
An undivided interest in the original farm does not constitute such ownership
thereof as will afford a legal basis for an adjoining farm.

From this decision the applicant has appealed.
The act of September 5, 1914, supra, requires that an applicant for

a second homestead entry must show, among other things, that the
prior entry or entries "were lost, forfeited, or abandoned because of
matters beyond his control." In Osmund Steensland (46 L. D. 224)
inability to make a living on an 80-acre homestead entry which could
not be enlarged was regarded as an abandonment "because of matters
beyond the control" of the entryman and sufficielnt to authorize res-
toration of the homestead right. If applicant had unequivocally
and clearly shown that the inability to make a living on the land was
the cause not only of leaving but failing to return to the entry, it is
believed that his right of entry could have been properly restored,
and should there exist no other legal impediment to the allowance of
the application for adjoining farm the applicant could properly be
required to-make further showing in this respect.

The condition for the allowance of the adjoining farm entry under
the act of March 3, 1891, sutpra, is that the land shall not "with the
land so already owned and occupied, exceed in the aggregate one
hundred and sixty acres."1

In support of his contention that he qualified to make the adjoin-
ing farm entry applicant relies upon the ruling in Thomas HI. B.
G:taspie (53 I. D. 577). It is true in this case as well as the more
recent one of Keith v. .Young, decided May 12, 1938, unreported, it
was held in effect that the ownership -of a one-half interest of either
husband or wife in land in Arizona which is Community property
under the laws of that State makes either of them a "proprietor" to
the extent of their interest within the meaning of section 2289,
Revised Statutes, which inhibits homestead entry by any person "who
is the proprietor of more than 160 acres of land," and it well may
be argued that the words "proprietor" and "owning" in the same
section refer to the same character and quality of interest in land,
so that if a husband is the owner of but a one-half interest in 160
acres of community property, and is chargeable with but one-half of
that acreage in determining his qualifications to make original entry,
as was held in the Gtas pie case, he must be deemed the owner of only
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a like interest in determining his qualifications to make an adjoining
farm entry.

In AleHarriy v. Stewart, supra, the question ptesented was whether
Stewart, the applicant for adjoining farm, was the owner of 60
contiguous acres which had been carved out by deed and conveyed to
him by his wife as part of her undivided interest in a "probate home-
stead" set apart under the laws of California for the use of the sur-
viving wife and minor children of her deceased former husband.
The Department held that Stewart was not the owner of the 60
acres for three reasons, namely (1) the widow had no power to con-
vey the land to him under the laws of the State, (2) that the word
"owning" in section 2289 imported absolute and unqualified owner-
ship and therefore did not apply to an ownership in common with
others, and (3) that until it was known what part of the land would
be allotted to the widow, his grantor, on partition, it could not be
held that he owned contiguous land. The second reason, if neces-
sary to the conclusion reached, is not compatible with. the definition
of the word "owner" in Richards v. Ward (9 L. D. 605) which held
that one having an undivided interest as a tenant in common was an
owner within the meaning of section 2260, Revised Statutes, and
which further observed, evidently with the decision in Mfefarry v.
Stewart in mind, that-

It is true that this Department has held that an undivided interest in land
will not sustain an adjoining farm entry, under section 2289, Revised Statutes,
but the principal reason given for that decision is that in cases of undivided
ownership it cannot be known whether the portion of the common estate which
will be allotted to the applicant, will when partitioned, adjoin the land he
applied to enter, and that contiguity of the original farm is an essential under
that section.

The second reason is also inconsistent with the statutory construc-
tion of the word "proprietor" in the same section. in Heirs of DeYWoif
v. Moore (37 L. D. 110) and in the Glaspie and Keith v. Young cases
above cited, and no good reason is perceived for giving the word
"owning" in the same statute in connection with an application for
an adjoining farm entry a different construction.

The fact that applicant cannot, however, show that he is the owner
of contiguous land is fatal to his application.

It may be suggested, however, that the disqualification could be
removed by mutual simultaneous deeds between the husband and wife,
the wife conveying to the husband her interest in the half or some
other proportion of the original farm contiguous to the land applied
for as an additional farm in consideration of the husband conveying
his interest to the wife in the remainder, provided the deeds were
recorded, thus showing bona fide, present, and unconditional transac-
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tion. Or the wife could deed her interest in the land contiguous to
the desired adjoining farm and proof of such deeds, if recorded,
would be accepted as evidence of such transfer of interest. This
suggestion is made in view of the ruling of the Supreme Court of
Arizona in Main v. .Main (1900), 7 Ariz. 149, 69 Pac. 888, that a hus-
band may transfer his interest in the community property to his
wife, and the character of the title will be changed thereby to that of
her separate property, and the further ruling by the said court in
Schofield v. Gold, 26 Ariz. 296, 225 Pac. 71, that a married woman may
convey by deed of gift to her husband her interest in the community
estate, such conveyance not being prohibited by the laws of the State.

If such division be made, it will be essential that residence be
performed on that part deeded to the husband and made the base
for the adjoining farm entry. Otherwise, residence will have to be
performed on the land entered.

As modified the decision of the Commissioner is affirmed.
; - - A~~~~~~~~~~odi~fied .

ROBERT E. BOYD

Decided June 28, 1938

STOCK-RAISING HOMESTEAD ENTRY-NOTICm TO IESsEp--LEssEs's ASsENT TO
RELINQUISHMENT.

Holder of recorded lease of a stock-raising homestead entry, if he files notice
of his lease in the local office, is entitled under Rule 98 of Practice to notice
of any contest or other proceeding affecting the land, and his assent is
necessary to the acceptance of a relinquishment of the entry.

STOcs-RAISING HoMmrEAD ENTRY-ENTEYMAN'S RELINQUSHiMENT WITHOUT
LEsssNS ASSENT

Failure of a lessee of a stock-raising homestead entry, who obtained his lease
after the issuance of final certificate and recorded the same, to file notice
of his lease in accordance with Rule 98 of Practice does not by reason of
such failure cause him to lose his rights in the land by the acceptance of a
relinquishment by the entryman and cancelation of the entry, as the entry-
man had no right to relinquish the entry without the assent of the lessee.

RELINQUISHMENT OF ENTRY-CERTIFIcATE OF NONALIENATION: REQURn D.

Henry Gimbel et al. (38 L. D. 198); Addison v. Hastie (8 L. D. 618) Falnerer
v. Hunt et al. (14 L. D. 512), cited and applied.

Relinquishment of entry subsequent to final certificate should be accompanied
by a certificate of nonalienation from the register of deeds of the county
wherein the land lies.

CHAPMAN, Assistant Seoretary:

June 12, 1930, Rosa Esther Rodriquez made stock-raising home-
stead entry Las Cruces 041980 for 633.95 acres in T. 23 S., R. 3 E.,
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N. M. P. M. The time for final proof was extended to June 12, 1937.
Final proof was submitted July 2, 1936, and final certificate was issued
August 21, 1936. 1 Adverse proceedings were ordered January 19,
1937, charging insufficiency in the stock-raising improvements. In
the order directing the proceedings, entrywoman was given the priv-
ilege of filing a motion for suspension of the proceedings not exceed-
ing six months during which time she was allowed to file supplemental
proof showing she had placed $396.44 worth of additional stock-rais-
ing improvements on the landl, that sum being the extent of her defi-
ciency according to the report of the Bureau of Investigations. August
18, 1937, entrywonian filed an affidavit showing additional improve-
mnents of the value of $412.90 consisting of the value of 1y-16 miles of
four-wire fence and labor on roads. The affidavit was referred to the
special agent in charge, Division of Investigations. October 12, 1937,
the special agent in charge reported inspection of the additional im-
provements and that their value was but $289.04 and there was still a
deficiency in value of $107. He recommended that entrywoman be
given additional time to comply with requirements in that regard. Oc-
tober 4, 1937, entrywoman filed a relinquislunent of the entry, followed
on October 11 by a request to withdraw it, and on the next day by a
withdrawal of said request. December 8, 1937, the Commissioner of
the General Land Office in view of the relinquishment canceled the
entry and closed the case. The lands are -included in Grazing Dis-
trict No. 4 and it is represented that grazing license for the land has
been issued to E. J. Isaacks.

December 13, 1937, Robert E. Boyd appealed from the order of can-
celation and requested that the entry be reinstated, and if the
required improvements were found sufficient that the entrywoman
be awarded the land for the purpose of giving her a home and to
protect his rights therein. The right he alleged was based on a lease
entered into between him and entrywoman January 14, 1937, leasing
the homestead premises to him for five years at an annual rental of
$40 per annum. A copy of the lease accompanied the appeal showing
it was filed, for record aniong the records of the county in which
the land lies on January 14, 1937. Boyd further alleged that he paid
the entrywoman $40, the first year's rental; that the entrywoman hav-
ing no money to place the additional improvements on the land he,
by. agreement with her, placed them on the land at a cost of $400;
that he was to be given credit on the rental and lease for the full
sum due for said improvements and the balance, above the rental clue
was to become a lien on the land when patent was received; that the
improvements were sufficient in value to satisfy the requirements of
the stock-raising homestead act and that the withdrawal of the re-
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linquishmnent was at his solicitation and the recall of that withdrawal
was clue to representations made by others to the entrywoman that
she would lose her right to certain relief money she was drawing if
she accepted a patent.

By decision of February 28, 1938, the Commissioner dismissed the
appeal on the ground that Boyd had shown no interest that would
warrant reinstatement of the entry and held that upon the cancela-
tion of the entry upon relinquishment the withdrawal of November
26, 1934, attached to the land. Boyd has appealed.

Rule 98 of Practice provides that, "Transferees and encumbrancers
of land title to which is claimed or in process of acquisition under
any public land law shall, upon filing notice of the transfer or en-
cumbrance in the district land office, become entitled to receive and
be given the same notice of any contest or other proceedings there-
after had affecting such land which is required to be given the
original'entryman or claimant." It further provides that any trans-
fer or encumbrance shall be noted on the records and reported to'
the General Land Office and that such transferee or encumbrancer as
well as the entryman must be made a party defendant to any pro-
ceeding against the entry. A lease of land is an encumbrance thereon.
See cases cited under Words and Phrases, 2d Series, page 1021.J Had
Boyd filed notice as required by this rule he would have been en-
titled to receive notice of the relinquishment and it could not prop-
erly have been accepted without his assent thereto. The conse-
quence does not, however, follow that by default in filing notice of
encumbrance that the encumbrancei loses his rights in the land by
the acceptance of the relinquishment and cancelation. of the entry
and that the land thereafter may be treated as vacant, unappro-
priated public land. It is well settled that upon issuance of final
certificate upon a homestead entry prima facie equitable title vests
in the entryman subject to the authority of the Land Department to
cancel the entry for fraud, mistake of fact, or error of law within
the period prescribed by section 7 of the act of Alarch 3, 1891 (26
Stat. i095). See cases cited, Entry X, Digest of Land Decisions 1 to
40, and note 4, Sec. 164 and Sec. 1168, title 43, U. S. C. A. Upon
issuance of the certificate the land is transferable (Peyton v. Des-
mond, 129 F. 1; King-Ryder lumber.Co. v. Scott, 84 S. W. 487) and
may be mortgaged (U. S. C. A., title 43, See. 164, note 5), devised
(ibid., note 6), and taxed (ibid., note 24). The quantum of estates does
not affect the principle stated, neither does the fact that the certificate
and entry were under attack by adverse proceedings as the presump-
tion of equitable title would continue unless and until the charge of
invalidity was held established and the certificates canceled, those ac-
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quiring an interest in the land, of course, being affected with notice

that the entry was exposed to the peril of cancelation. There was

nothing in contravention of public policy in the agreement subse-

4iient to the issuance of the final certificate to lease the land in con-

sideration of the promise of the lessee to erect the additional im-

provements required and have the cost credited against the rental

under the lease, with the balance due to become a lien on the land

after patent.
It is well settled that where an entryman transferred or mort-

gaged the land after receiving final certificate, he will not be per-

mitted to relinquish the same and thereby defeat the rights of the

transferee or mortgagee. Henry Gimbel et al. (38 L. D. 198) and

cases cited. This principle has been applied where knowledge of the

transfer was not brought home to the Land Department until after

cancelation of the entry and a new entry allowed for the same land.

See Addison v. Hastie (8 L. D. 618) Falkner v. Hunt et al. (1 4L. D.

512). In the Hastie case it was said that the Government would

not be a party to such an unconscionable wrong of permitting the

entryman to relinquish the entry and thus defeat the rights of the

mortgagee. - Moreover, there seems to be an old rule that has never

been abrogated so far as the Department is aware in requiring the

relinquishment after final certificate to be accompanied by a certifi-

cate of nonalienation from the register of deeds for the county in

which the land is located. See Harlan P. Allen (12 L. D. 224). It

does not seem that there is any. better method of obtaining satisfactory

assurance that the equitable title is not affected by an outstanding'

interest and the rule should be enforced.

It is believed from the facts disclosed that the entrywoman had no

right to relinquish the entry without a disclosure of the interest of

Boyd and joinder by him in the relinquishment.

The interest of the entrywoman being subject to alienation and en-

cumbrance was subject to the laws of the State relating to notice by

record, and the grazing licensee must be charged with constructive

notice of the prior recorded lease. The entry of Rodriquez will, ac-

cordingly, be reinstated subject to the adverse proceedings pending

against it and Boyd and any licensee under the Taylor Grazing Act

as well will be permitted to intervene in the proceedings. As the

difference in valuation is small Boyd should be given the option of

making additional improvements to the extent of the deficiency

claimed by the special agent or joining issue on the charge.

The decision of the Commissioner is accordingly reversed and the

case remanded for further proceedings as above stated.
Re'versed and Remanded.
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GEORGE J. PROPP

Decided July 22, 1938

STOCK-RAISING HOMESTEAD ACT-CONsTRUCTIONN-LEGISLATIVE HISTORY-CON-

TINGENCIES-PURPOSE.

Both the terms of the Stock-Raising Homestead Act (act of December 29, 1916,

as amended (39 Stat. 862) ) and its legislative history show the intent of Con-

gress to condition accrual of all rights and equities upon specified contin-

gencies in order to protect both applicant and Government.

STOCK-RAISING HOMESTEAD-DE5IGNATION-DIsCRETION OF THE SECRETARY OF THE

INTERIOR-BASIS FOR CLASSIFICATION-SPECIAL INVESTIGATION.

Designation of lands as stock raising is entirely discretionary with the Secre-

tary of the Interior, who in forming his judgment considers cumulative

findings by governmental, scientific services resulting from continued

scientific examination and study of the lands. Neither designation nor

special investigation of a particular tract is a matter of right in an

applicant.

TAYLOR GRAZING AOT-EFFECT ON STOCK-RAISING HOMESTEAD LAW-CHANGE IN

LAND POLICY-VESTED INTERESTS.

The Taylor Grazing Act in effect repeals the stock-raising homestead law

but, in abandoning old land policies for new, does no prejudice to the rights

of any stock-raising homestead applicant, no citizen having any vested

Interest in a statute or a governmental policy.

S TOCK-RAISING HOMESTEAD-APPICATION-WHEN COMPLETE-RIGHTs INITIATED.

A stock-raising homestead application to enter undesignated lands initiates

in the applicant no present rights but only a prospect of future rights of r

uncertain existence and remains incomplete until susceptible of allowance.

STOCK-RAISING HOMEsTEAD-APPLICATION-WtBEN ALLOWABLE -CONTINGENCIES-

PRESENT RIGHTS.

Under sections 1, 2, and 8 of the act, an application for original entry is

susceptible of allowance only upon the happening of both of two con-

tingencies, designation of the land and nonuser of the preferential right

accorded to applicants for additional entry, and only upon such occurrence

initiates in the applicant rights in esse, viz, 1. an immediate, present, pro-

cedural right of priority as against third parties; and 2. an immediate,

present, substantive right of occupancy of the. land as against the Govern-

mnent.

STOCK-RAISING HOMESTEAD-SETTLEMENT IN ADVANCE OF DEsIGNATIoN-RIsKs-

RIGHTS AND EQUITIES.

Acts of settlement in advance of designation are at the peril of the appli-

cant and create as against the owner, the Government, no rights or equities

susceptible of maturing into stock-raising homesteads.

STOCK-RAISING HOMEsTEAD-INCoMPLETE ArPLICATIoN-CONTINGENT RIGHTS-

WITHDRAWAL-EXISTING VArnD RIGHTS.

A stock-raising homestead application filed prior to the withdrawal order

of November 26, 1934, for lands on that date remaining undesignated cannot

prevent said withdrawal from attaching to the lands sought, such applica- V

tion being incomplete and having initiated only rights in futuro contingent
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UpOlo events not certain to occur, not rights in esse within the meaning of
the term "e'isting valid rights" iin the saving clause of the withdrawal
order.

SoSTPc-RAISING HoMESTEAD-WITHDRAWAL-JEUISDICTION TO DESIGNATE-RuLYE.

The Department is without jurisdiction to designate as of stock-raising char-
acter land withdrawn from entry by competent authority. A single failure
to observe the rule neither changes nor vitiates it.

CHAPMAN, Assistant Secretary:
On November 28, 1933, George J. Propp of Fort Collins, Colorado,

filed application, Denver 046169, to make original stock-raising home-
stead entry of N,/2 SEI/4 Sec. 6; NEl/4 Sec. 7, T. 6 N., R. 78 W.,
6th P. M., containing 640.40 acres, within the boundaries of Colorado
Grazing District No. 2. Simultaneously he petitioned for designation
of the lands as stock raising and paid the required fees.

On August 29, 1935, the register rejected the application on the
grounld that the lands remained undesignated on November 26, 1934,
and that accordingly being vacant and unappropriated they were
adversely affected by the Executive order of that date issued in aid
of the purposes of the Taylor Grazing Act of June 28, 1934 (48 Stat.
1269), and withdrawing from entry, subject to existing valid rights,
all vacant, unreserved, and unappropriated public lands in Colorado
and certain other States. On September 17, 1935, applicant filed
notice of appeal and on October 16 a formal appeal brief. On
October 14, 1936, the General Land Office affirmed the register's
rejection.

From this decision applicant appeals for a remedy that will estab-
lish his rights on the following counts. 1. He alleges not only that
the lands described will produce winter forage as well as summer
grazing for 40 cows and an adequate living for a family and should

therefore be designated as stock-raising lands but that his first-hand
knowledge of this tract should carry more weight with the Depart-
ment than the "office" classification of- a bureau and that there can

be no accurate report on the land without a field examination of the
tracts involved. 2. He asserts that the Department after long pur-
suing a policy of designation so undeviating as to have led appellant
and many other applicants to rely upon its continuance and to base
their whole design for living thereupon has suddenly without advice
or announcement to the public shifted its policy to one of nondesig-
nation, thereby prejudicing the rights and expectations of such appli-
cants. 3. He argues that in consequence the Department owes to
him and those in similar plight special consideration in the form of
either a continuance of the former policy or a modification of the
Executive order. 4. He contends that under his application and
petition for designation he has rights which departmental instruc-
tions and an opinion of the Solicitor have previously recognized as

[Vol.
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"valid existing rights" (sic), and which as such should be honored
under the saving clause of the temporary Executive order of Novem-
ber 26, 1934, subordinating withdrawal of lands to such rights.

This appeal neither sets forth new facts-nor points out any right
existing in appellant on the date of the withdrawal which could
have exempted the application from the force of the order. It does
however, disclose fundamental misconceptions of the stock-raising
homestead law and of the legal relations between land applicants,
and landowner leading to wholly erroneous conclusions regarding
appellant's rights as against the Government. Such confusion should
not persist. 

As to designation of lands as stock raising, the stock-raising home-
stead act created neither rights nor obligations. The terms of se c-
tion 2 could not more plainly indicate that such designation was
to be wholly discretionary with the Secretary. Equally clearly the W

legislative history of the act shows the experimental nature of the
act and the belief of the Congress that designation must often be
withheld to spare the pioneer years of disillusionment on unreward-
ing lands. The Secretary was therefore charged with the duty of
ascertaining through the scientific services of the Government whether
the lands sought were chiefly valuable for forage crops and grazing
and, if so, adequate to promise a living on the 640-acre unit. It was
his further duty to withhold designation should they be pronounced
unadapted to such purpose or adapted but inadequate. Nor might
the Secretary accord designation even to adequate lands of suitable
character should they be more valuable for some other public pur-
pose. Thus, designation is a matter not of right in the applicant but
of discretion in the Secretary. To argue that it is mandatory upon
the Secretary is to misunderstand the purpose of the Congress and
to distort the language of the act.

As for field investigation of particular tracts, no provision of
law confers on an applicant a right to such examination at will.
It is frequently forgotten that the Government is the owner of the
public lands and that its mere adoption of a give-away land policy
neither deprives it of control of its own in its own way before be-
stowing its gift nor confers upon potential donees the right to pre-
scribe the terms of gift. During more than 20 years the public
lands of the semi-arid regions within which lie the tracts here in-
volved have been and continue to be under constant scientific inves-
tigation by the appropriate Government bureaus, including labora-
tory studies and repeated field examinations by qualified scientists.
Cumulative findings based on such research are not to be dismissed
as "office information" of little worth in comparison with allegations
by an individual having an interest to be served. For various rea-
sons the Department frequently orders further investigation of par-
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ticular tracts applied for but such action is a matter of discretion
in the landowner, not one of right in the land seeker and will, of
course, not be ordered when sought as here to advance purposes
discontinued by the Government.

As appellant complains, the stock-raising homestead has been dis-
carded. On the basis of both scientific findings and executive expe-
rience the Congress in order to conserve the public domain and pro-
mote its highest use has adopted new land policies, implementing
them in the Taylor Grazing Act of June 28, 1934 (48 Stat. 1269),
amended by the act of June 26, 1936 (49 Stat. 1976), and thus in
effect repealing the stock-raising homestead law, with which they
are inconsistent.

This change in land policy was not however the sudden, unheralded
*move alleged by appellant. It had been studied and debated in the
Congress during several years and widely discussed in the press,
particularly that of the States intimately concerned. But even had
it been brought about overnight and without notice it would not
have prejudiced any rights of appellant or other applicants for
stock-raising homesteads. The Government's long maintenance of
a policy of rapid, large-scale disposal of the public lands has never
been a guarantee to citizens of a continuance thereof nor can it pre-
clude the Government from modifying or even reversing that policy
at will. It is elementary constitutional law that a citizen has no
property or vested interest in a rule of the common law, a statute
or a governmental policy.

:* * * the law itself, as a rule of conduct, may be changed at the will

or even at the whim of the legislature unless prevented by constitutional-limi-
tations. (Munn v. llinois, 94 U. S. 113, 134.)

*a * * the promise which the law may today hold out to one standing in
a particular relation to the owner * * * is only a legislative expression
of the present view as to what is proper and politic; an- expression which
confers no rights and is subject to be withdrawn at any time, whenever the
view of what is just or politic may change. (Story, Commentaries on the
Constitution, vol. 2, p. 700. See also Cooley, Principles of Constitutional Law,
351-2.)

* * * most civil rights are derived from the public laws; and if, before
the rights become vested in particular individuals, the convenience of the State
procures amendments or repeals of those laws, those individuals have no
cause of complaint. The power that authorizes, or proposes to give may-
always revoke before an interest is vested in the donee. (Woodbury, J., in
Merrill v. Sherburne, 1 N. H. 199, 213, 8 Am. Dec. -52, 64, 65.)

Thus the Government owes nothing in either law or equity to those
who based hopes and expectations upon an anticipated continuance
of the stock-raising homestead law, and there is no merit in any
claim to the contrary.

[Vol.
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Appellant's contention that by virtue of his application he acquired
a valid right existing on November 26, 1934, and therefore saving the
desired lands from the force of the withdrawal order evinces com-
plete misapprehension of the nature of the rights set up by the stock-
raising act, which in turn leads to misinterpretation of the Solicitor's
opinion of February 8, 1935. In public land law the stock-raising
homestead act is sui generis, an application thereunder initiating in
the applicant no immediate rights as against the Government but
only a capacity to acquire contingent rights of uncertain, future
existence. Both analysis of the law and consultation of its legisla-
tive history show that in enacting it 21 years ago the Congress delib-
erately drew it so as to condition the accrual of every right against
the owner, the Government, upon a series of contingencies, none cer-
tain to occur, and to prevent any right or equity against the Govern-
ment from arising prior to the happening of those contingencies.

Sections 1 and 2 both make clear that undesignated lands are not
subject to entry, and section 8 shows that even lands designated in
pursuance of an application for an origina.t stock-raising entry are
not subject to such original entry unless in the.90-day period follow-
ing designation the preferential right to additional entry created in
certain others by section 8 shall not have been exercised. It being
long-settled law that application to enter land not subject to entry
at the date of application confers on the applicant no rights as
against the Government, it follows that if lands are undesignated 1
when application is made, the mere filing of an application with pay-
ment. of fees and petition for designation does not bring into existence
any immediate or present right to the land. The application re-
mains incomplete until it becomes susceptible of allowance. That in
turn can come about only upon the happening of the two contingen-
cies above mentioned designation of the lands and nonuser of the
additional entry preference right.. If these two contingencies occur,
then, and then alone, does there spring into existence in the applicant
a vaimd present right in the lands applied for, as distinguished from
a mere prospect of a right of uncertain, future existence. Hall v.
Stone (1893) (16 L. D. 199); John F. Sil'ver (52 L. D. 500, 501);
Mild'ruff H. Young, On Rehearing (55 I. D. 448, 450). See also Cooley,
Principles of Constitutional Law, p. 351, 3d ed., 1898, by McLaugh-
lin, quoted in Pearsall v. Great Northern Railway Company, 161
U. S. 646, 673.

The intention of the Congress thus to hedge about the accrual of
rights to the stock-raising applicant is emphasized and extended by
certain other provisions of the. law dealing with settlement and
improvement of the land in advance of designation, acts which appel-
lant believes should entitle an applicant to special consideration
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from the Government. Under other laws such acts are usually pro-
ductive of immediate rights. Here, while not prohibited, they were
to be at the peril of the applicant if performed before designation
aand were not to cieate as against the owner, the Government, any
right susceptible of maturing into a right to a stock-raising
homestead.

By these several restrictions the Congress sought to protect the
applicant against himself and the Government against the applicant.
It intended the law not only in terms to advise prospective home-
steaders against advance outlay of time and money on lands which
might never be designated but also to protect the Congress against
a multiplicity of claims for relief by homesteaders hoping for desig--
nation and taking a gambler's chance on it only ultimately to lose
through nondesignation their entire premature investment in lands
which could never be theirs. Unless and until the contingencies
should occur, advance settlement was to remain an abortive enterprise
productive of neither rights nor equities in so far as a stock-raising
homestead was concerned.D

Senator Thomas of Colorado made this clear in the Senate debate
on December 21, 1916, when in reference to advance occupation he
said: (Cong. Rec., vol. 54, pt. I, p. 642; id. p. 644 for remarks of
-Senator Reed Smoot of Utah.)

* e *- 0this procedure shall confer upon the locator no right whatever until
the land has been-properly designated. In other words he acquires qzo equitie8

by hsuch occupation which can under any circumstances be used against the

,Government, but after the land has been so designated then his rights as a
locator begin. [Italics supplied.]

Other provisions of the act contemplate other contingent rights,
of far less probable existence because contingent on more numerous
happenings little likely to occur. Even the so-called "preference"
right, a right not substantive but procedural, not in or to the land
*but to priority over third parties, created to protect the prior but

-suspended s application against subsequent applications
of types immediately allowable otherwise, is a right not in being

-but of uncertain future existence, contingent upon the same two
-happenings above described.

Hence in summary it is seen that between Application and design-

/ nation the stock-raising applicant has as against the Govermnent no

immediate, fixed right of either present or future enjoyment, whether

complete or inchoate, and no equity. -He has only a recognized
capacity to acquire rights of uncertain future existence, a bare pros-

pect of some dcay enjoying rights doubly or even triply contingent.

Ile has nothing in esse therefore which by either congressional intent

[Vol.
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or judicial construction can fall within the meaning of the saving
clause of the withdrawal order of November 26, 1934. There is no
magic in legal reasoning which can convert a capacity or a prospect
into an "existing valid right."

Accordingly, the lands here involved not having been designated,
appellant on November 26, 1934, had no existing valid right exempt-
ing the lands from the force of the order. The withdrawal therefore
attached. Nor does the Solicitor's construction of the term "existing
valid rights" given in his opinion of February 8, 1935, lead to a
different conclusion. As support for his contention that his appli-
cation gave him an "existing valid right," appellant quotes the
Solicitor's statement (55 I. D. 210)

* * .* I believe that all. prior valid applications for entry, selection
or location which were substantially rcomplete at the date of withdrawal should
be considered as constituting valid existing rights within the meaning of the
saving clause of the withdrawal order.

But this category of prior applications creating existing valid
rights does not include the stock-raising application for lands re-
maining undesignated at withdrawal. The applications here de-
scribed as creating the saving rights are restricted by the restrictive
relative clause to those applications which were "substantially com-
plete at the date of the withdrawal" and we have seen above that
the stock-raising application remains inoomplete until the happening
of the contingencies which render the land applied for subject to
entry. In appellant's case the contingencies not having occurred
before November 26, 1934, the application continued incomplete on
that date and hence cannot fall within the Solicitor's definition.

Appellant refers to another interpretation of a similar term in the
March 4, 1933 withdrawal relating to Gunnison National Forest,
made in a letter of June 2, 1933, to the Denver register and alleges
error in the Department's failure to follow such interpretation. That
however was never the rule. It has never been followed, reported,
or incorporated into general instructions. The Department has con-
sidered itself as without jurisdiction to designate as subject to entry
as stock-raising land withdrawn from entry by competent authority
and for over: 20;'years has made its rules those of the above analysis.

The withdrawal order having attached to these lands, the decision
is affirmed.

Affirmed.

125897-39-vow. 56-25
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JOHN F. RICHARDSON AND CHARLESTF. CONSAUL

Decided July 29, 1938

Prmo LANDS-OWNERSHIP OF CETAIN ISLANDS AS BETWEEN UNITED STATES AND
STATE

The State of Louisiana and others protested the issuance of any oil or gas
lease by the United States of East Timbalier Island and adjoining islands
off the coast of Louisiana on the ground that the State owned the islands.
As a result of the action of the waters of the Gulf of Mexico and the ele-
ments, East Timbalier Island, during the hundred years of its known his-
tory, has advanced about 21/4 miles in a northerly direction, a distance of
nearly 15 times its present average width. And while the contour of the
island has changed, and several segments have broken away .to become
small islands, the principal island has maintained its substantial identity.
Ever since 1837 the island has been and still is being treated by the United
States as its public land. Until it protested in this case, Louisiana never
asserted ownership or jurisdiction and never repudiated the ownership and
jurisdiction of the United States. The conduct of Louisiana and its lessees
has been inconsistent with ownership by the State. Held: The islands are
public lands of the United States and the protests should be overruled.

OI AND GAS LEAsE-FINDING THAT LANDS OuTsiDE KNOWN STRUCTRun-EVI-
DENOE REQUIRED.

Section 17 of the act of February 25, 1920, as amended by the act of August
21, 1935 (41 Stat 437, 49 Stat. 674), provides that all lands subject to dis-
position under the act which are known or believed to contain oil or gas
deposits, may be leased by the Secretary of the Interior to the highest bid-
der by competitive bidding, but that the person first making application for
the lease of any lands not within any known geologic structure of a pro-
ducing oil or gas field shall be entitled to a preference right over others to
a lease of such lands without competitive bidding. Held: The finding that
lands attempted to be leased without competition are outside a known struc-
ture should be based upon clear and convincing evidence and should not be
made in the face of substantial doubt.

OIL AND GAS LEASES-FINDING THAT LANDS WITHIN KNOWN STmucrurE-Coa-

FEmTI=E BIDDING FOr LEASED

Two persons filed respective applications for an oil and gas lease of East
Timbalier Island and adjoining islands without competitive bidding,, under
section 17 of the act of February 25, 1920, as amended (41 Stat. 437, 49
Stat. 674). Three months prior to the filing of the applications a well
was completed at a point 915 feet from East Timbalier Island, was brought
into production, and continued to produce until two months after such
filing, when the well clogged with sand, and production temporarily ceased
while the obstruction was being removed. Another well is being con-
structed at a distance of 540 feet from the island. The Director of the
Geological Survey reported to the Commissioner of the General Land
Office that the island is within the known geologic structure of the Tim-
balier Dome oil field. Held: The islands are within the known geologic

i See Un4ted States ex rel. Richerdson v. Iekes, District Court of the United States for
the District of Columbia, Law No. 90480, final judgment of District Court entered October
26, 1938, dismissing a mandamus action brought by Richardson to compel the Secretary of
the Interior to issue an oil and gas lease of the islands to him.
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structure of a producing oil field and must be offered for leasing by com-
petitive bidding.

STATUTORY COivSTrRUCrION-O.L AND GAS LEAsES-"PRODUJOING OrI on GAs Fmri."
An oil or gas field which has produced oil or gas and is capable of further

production is a "producing oil or gas field" within the meaning of section 17
of the act of February 25, 1920, as amended, even though production has
ceased.

IcKES, Secretary:
At 10: 10 a. m. on April 29, 1938, the appellant John F. Richard-

son filed an application for an oil and gas lease without competitive
bidding of land described as follows: "East Timbalier Island Bird
Refuge and adjoining islands situated along the coast of La Fourche
Parish, Louisiana, lying between Grand Pass Timbalier and Raccoon
Pass, about 250 acres." Twenty-three minutes later the appellant
Charles F. Consaul similarly filed an application for a lease without
competitive bidding for an area described as follows: "Fractional
Sections 4 and 5, T. 24 S., R. 22 E., Louisiana M., comprising East
Timbalier Island, the areas of said fractional sections being as fol-
lows: Sec. 4, 2.71 acres; Sec. 5, 59.66 acres/62.37 acres lying in the
State of Louisiana."l

Both applicants appeal from decisions of the Commissioner of
the General Land Office, dated July 14, 1938, which respectively
denied their applications on the ground that the lands applied for
were within a known producing field.

The State of Louisiana, the Southern Sulphur Corporation, and the
Gulf Refining Company have appeared herein and protest-the grant-
ing of any leases on the ground that the State of Louisiana is the
owner of the lands involved by virtue of the State's inherent sov-
ereignty, and because they were created in Timbalier Bay after the
admission of Louisiana into the Union.

East Timbalier Island is a long, narrow, sandy island on the gulf
coast of Louisiana. It is more than three miles long and its mean
width is some 800 feet. In its length it runs more or less east and
west. Timbalier Bay is on the north, the Gulf of Mexico on the
south.

During the hundred years of its known history, the island has
slowly advanced about two and a quarter miles in a northerly di-
rection, a distance of nearly fifteen times its present average width.
The waters of the gulf have slowly but relentlessly washed up the
easily shifted sands over a ridge on the south, and the elements have
ioved them down the slope towards the north. Thus, what the island
has constantly lost in area on the south it seems to have gained on
the north. The contour of the island has changed. And several seg-
ments have broken away at each end to become small islands in turn;
these are the "adjoining islands * * * -between Grand Pass
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Timbalier and Raccoon Pass," described in appellant Richardson's

application. But the principal island has otherwise bravely resisted

the elements and has maintained its substantial identity throughout

the years.
Ever since 1837, the island has been and still is being treated by the

United States as its public land. It was located in that year by sur-

veyors of the Federal Government. Based on their survey, it is

shown on the General Land Office plat of T. 24 S., R. 22 E., Louisiana

meridian, approved May 19, 1842. Three Presidents have taken

formal action premised on the- island being property of the -United

States. On March 25, 1844, it was included in a militaryvreser-vation

by order of President Tyler. The military reservation was canceled

and the island placed under the control of the Secretary of the ln--

terior by President Cleveland on September 23, 1886. On Decembeir

7, 1907, the island was reserved by President Theodore Roosevelt as a

preserve and breeding ground for birds, to be known as East Timba-

lier-Island Reservation. Since then the Department of Agriculture

has maintained the island as a- bird refuge and by means of signs

posted on the island, has given notice to the world of the existence

of the refuge and of its jurisdiction thereover. The island is locally

known as "Bird Island."
Until the State of Louisiana first protested the issuance of leases

to the appellants by letter of its attorney general to this Depart-

ment, dated June 8 of this year, it had at no time asserted ownership

of, or jurisdiction over East Timbalier Island or its adjoining islands,

nor had it in any manner, express or implied, ever denied the owner-

ship of these lands or the exercise of jurisdiction over them: by the

United States. :
In 1928, the State of Louisiana granted an oil and gas lease

to one E. C. Andrus. This lease was subsequently assigned .to South-

ern Sulphur Gorporation and in 1936 assigned by it to the Gulf Re-

fining Company, the present lessee. The lease does not specifically

include the lands described in the applications of the appellants. The

lands covered by the lease are generally described as "All the lands,

beds and bottoms owned by the State of Louisiana" in certain waters,

among them those in which are located East Tim-balier Island and its

adj oining islands. -
But neither the State nor any of its lessees has ever attempted to

drill wells on or in any other manner occupied the island or the ad-

joining islands. On the contrary, the Gulf Refining Company has

recently constructed one oil well and is constructing a second in the

waters of Timbalier Bay on the north side of the island, one of which

is 540 feet and the other 915 feet from the nearest point of the island.

Moreover, this past spring the company wrote the Department of
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Agriculture requesting it to permit the building -of a footwalk from
the wells to the island so that its employees might walk to the island
and swim from the beach on the gulf side.

All these facts are persuasive that the protests of the State of
Louisiana, the Southern Sulphur Corporation, and the Gulf Refining
Company are without substance and they are accordingly overruled.

We turn now to the question whether the applications of the ap-
p ellants for leases without competitive hbidding were properly denied.
The statute which authorizes the Secretary of the Interior to issue
oil leases of public lands and defines his. duties and powers in the
subject matter is the act of February 25, 1920, as amended by the act
of August 21, 1935 (41 Stat. 437, 49. Stat. 674). The relevant provi-
sions of the statute are these:

SEa. 17. All lands subject to disposition under this Act which are known or
believed to contain oil or gas deposits, except as herein otherwise provided, may
be leased by the Secretary of the Interior * * * to the highest responsible
qualified bidder by competitive bidding under general regulations. * * *
'That the person first making application for the, lease of any lands not within
any known geologic structure of a producing oil or gas field who is qualified to
hold a lease under this Act * E * shall be entitled to a preference right over
others to a lease of such lands without competitive bidding * *

It is manifestly in the public interest that as a general rule oil
leases of public lands be granted by competitive bidding rather than
to the first applicant. The consideration received by the Govern-
ment is greater and the possibility of favoritism and collusion is
minimized. The broad authority granted to the Secretary at the out-
set of section 17 incorporates that general rule. If the lands are
"known or believed to contain oil or gas deposits, except as herein
otherwise provided," the lease is to be sold to the highest bidder by
competitive bidding. The- only exception "otherwise provided" is
in that portion of section 17 which provides that "a preference right
over others to a lease without competitive bidding" shall' be granted
to "the person first making application for the lease of any lands
not within any known geologic structure of a producing oil or gas
field." Congress has formulated the general policy that competition
and the greater public benefit are to be preferred. The portion of
section 17 which makes provision for the exception uses categorical
language. It describes the lands subject to noncompetitive leasing
as "not within a known geologic structure." This language is in
contradistinction to that used to describe the lands to be leased by
competition; these lands may be either "known or believed to contain
oil or gas deposits." [Italics supplied.] For these reasons, I think
that the finding that lands attempted to be leased without competition
are outside a known structure should be based upon clear and con-
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vincing evidence. The finding should not be made in the face of

substantial doubt.
In this case, there is no such clear and convincing evidence and

there is substantial doubt. In fact, there is no evidence that the

lands covered or intended to be covered by the applications of the

appellants are not within a known structure. On the contrary, the

facts indicate that those lands are within a known structure. Prior

to January 27 of this year, the Gulf Refining Company completed

its so-called No. 3 well in Timbalier Bay, at a point 915 feet from

East Timbalier Island. On January 27, the well was brought into

production and continued to produce oil until the end of June. The

well then clogged or filled with sand and production has temporarily
ceased while the obstruction to the flow of oil is being removed. The

company is now constructing another well in the bay, called No. 4,

at a distance of 540 feet from the island. Moreover, the Director of

the Geological Survey reported to the Commissioner of the General
Land Office that the island is within the known geologic structure of

the Timbalier Dome oil field.
It is argued that because the two wells of the Gulf Refining Com-

j pany are not now producing, the area cannot be said to be within

"the known geologic structure of a producing oil * * * field."

To construe the statute so literally would be absurd. Any temporary

cessation in the flow of oil would serve to defeat the obvious pur-

pose of the statute to grant the rewards of a noncompetitive lease

to those venturing into "wild cat" areas. The words "producing
oil * * * field" were plainly intended to encompass this case.

Production has merely been interrupted, the field is capable of pro-

duction and the applications of the appellants were filed three months

after public newspaper announcement of the flow of oil from the

well of the Gulf Refining Company.
In Moss v. Schende7, A. 6287, unreported, decided March 24, 1924,

the Department held:

The applicant Moss * * * alleges that the lands were not, at the time

of his application, within a producing field, as all wells in that field which had

produced either oil or gas, were not producing, but were exhausted, the wells

abandoned and the casing pulled and the wells plugged, * * * The records

disclose that the Torchlight field was a known producing field long before the

passage of the leasing act, and was so defined long prior to the filings by

appellant or Schendel. The Department is also aware that large oil companies

which have been operating in the field did abandon it in 1923, as alleged, but

is not convinced that such abandonment warrants a redefinition of the struc-

ture or the revocation of the classification of the area as a producing field at

this time. The term "producing oil or gas field" as used in section 13 of the

leasing act must be construed to include areas in which there has been produc-

tion and which are capable of producing more oil, otherwise cessation of

production in a given field because of a strike or other external matters
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would render areas which were clearly oil bearing, subject to prospecting
operations and,, when oil was brought in, the reward for discovery provided in
section 14 of the act would be improperly conferred in a case where such
discovery was not essential to the determination, already made, that the land
was valuable for oil and gas deposits. Until further showings are made which
are persuasive that the area does not still contain valuable deposits of oil, the
field will not be redefined.

The language in section 13 of the statute thus construed is substan-
tially the same as that used in section 17 and the sound principles
announced are applicable to both.

My finding of fact is that the lands involved are within the known
geologic structure of a producing oil field. The respective applica-
tions of the appellants for noncompetitive leases were properly de-
nied. East: Timbalier Island and the adjoining islands between
Grand Pass Timbalier and Raccoon Pass should immediately be
offered for leasing by competitive bidding under seal. The Commis-
sioner of the General Land Office is to take appropriate action accord-
ingly, subject to approval by the Department of the form of the ad-
vertisement and of the acceptance or rejection of any bid.

The decisions of the Commissioner are affirmed.
Afflrmed.

ON MOTIONS FOR REHEARING

Decided September 8, 1938

ICKES, Secretary:

On July 29, 1938, I affirmed a decision of the Commissioner of the
General Land Office denying the respective applications of the ap-
pellants for oil and gas leases without competitive bidding, of East
Timbalier Island and adjoining islands between Grand Pass Tim-
balier and Raccoon Pass, off the coast of Louisiana, and held that
the islands should be offered for lease by competitive bidding. By
the same decision I overruled the protests of the State of Louisiana,
the Southern Sulphur Corporation, and the Gulf Refining Company
objecting to the granting of any leases on the ground that the State
of Louisiana is the owner of the islands involved.

The appellant Richardson, the State of Louisiana, the Southern
Sulphur Corporation, and the Gulf Refining Company have moved
for rehearing. No arguments or facts which were not considered
in deciding the appeal are now presented and I am convinced my
decision was right and should not be disturbed.

The State of Louisiana, the Southern Sulphur Corporation, and
the Gulf Refiniing Company repeat their claim that the State rather
than the United States owns the islands. . My decision of July 29,
1938, set forth facts demonstrating that since 1837 the United States

359



[Vot
360 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

had continuously asserted dominion over the area involved and had

always treated it as public land of the United States. I also said

that until the State first protested the issuance of leases to these

appellants on June 8 of this year, it had at no time asserted owner-

ship of, or jurisdiction over the islands, nor had it in any manner,

express or implied, ever denied the ownership of these lands or the

exercise of jurisdiction over them by the United:States. It is signifi-

cant that neither the State, the Southern Sulphur Corporation, nor

the Gulf Refining Company challenges these facts and conclusions.

The motions for rehearing are denied.
Motions denied.

F. RAY CLEMENTS

Decided August 1, 1938

GRAZING DISTRICTS-ADVISORY BOARDS-FUNCrIONS--RuLEs.

A district advisory board has no administrative authority and no function

other than to make recommendations in the light of departmental rules

and, while its members may agree on certain factual standards by which

their recommendations concerning the application of those rules will be

governed, they cannot make rules,-nor can the factual standards agreed

upon impose higher requirements than those imposed by the rules.

GRAZING DisTRICTs-ADvIsoRY BOARDS-REGIONAL GRAZIERS.

Under all of the grazing rules, the first decision on an application for a

grazing license is made by the regional grazier, and a recommendation

by an advisory board, made only for the purpose of providing the regional

grazier with pertinent factual information which otherwise might not

come to his attention, and followed by the regional grazier, cannot be

"sustained," the word "sustain" connoting an upholding by a subordinate

administrative or judicial officer of such action as otherwise would stand

in the absence of an appeal proceeding.

CHAPMAN, Assistant Secretary:

This is an appeal by F. Ray Clements, of Magdalena, New Mexico,

from the decision of an examiner of the Division of Grazing dated

June 18, 1937, affirming the action of the regional grazier in rejecting

the application of the appellant for a grazing license in New Mexico

Grazing District No. 2-B for the year 1937.

The area in controversy embraces vacant lands in Sec. 26, T. 3 S.,

R. 6 W., Secs. 21, 27, 28, and 33, T. 3 S., R. 5 W., N. M. P. M. Fol-

lowing the consideration of Clements' application by the district

advisory board, the regional grazier formally notified him that the

following recommendation had been made:

That your application for a license to graze livestock on the public range

denied for the reason that your application does not meet the requirements

of Advisory Board Rule No. 2, quoted below:
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"WATER CLAUSE.-Adequate stockwater is required for the period of the
license. It will be considered according to its dependency on public range
for seasonal use to the extent of the carrying capacity of the area prop-
erly serviced therefrom.",

Clements protested and on March 3, 1937, the advisory board re-
considered his application. On the same day the regional grazier
formally notified him that the board had adhered to its original
recommendation and that "you are hereby notified * * * that
the recommendation of the Advisory Board be sustained." Several
comments should be made in connection with this notification. First,
the functions of a district advisory board, which are set forth on page
6 of the Compiled Rules of June 14, 1937, and in Sec. 12, Par. i of the
Federal Range Code, approved March 16 and June 22, 1938, do not
include that of making "rules." It has no administrative authority
and no function other than to make recommendations in the light
of departmental rules then esisting and while its members may agree
on certain factual standards by which their recommendations con-
cerning the application of those rules in particular cases will be made,
they can impose no higher requirement than those for which provi-
sion is made in the rules. See Joseph F. Livingston (56 I. D. 92)
decided March 29, 1937.

Secondly, the word "sustain" connotes an upholding of such action
of a subordinate administrative or judicial officer as otherwise-would
stand in the absence of an appeal proceeding. Under all of the graz-
ing rules, however, the first decision on an application for a grazing
license is that made by the regional grazier and not the recom-
mendation of the advisory board, which is made only for the purpose
of providing the regional grazier with pertinent factual information
which otherwise might not come to his attention. The regional
grazier accordingly *cannot "sustain" the recommendation of the
advisory board any more than any other administrative officer can
"sustain" an expression of opinion on the part of someone else whose
views he may have solicited in order better to enable him to formu-
late his own decision. He may follow a recommendation in whole
or in part, by taking action in the light of it, but he camnot "sus-
tain" it.

Lastly, the "rule" in question, even if sought to be put into effect
in the first instance by the regional grazier, appears open to some
question under the rules of January 28, 1937, which governed the
consideration of Clements' application. Those rules contained no
mention of a requirement that an applicant have water adequate for
a year-long livestock operation. See R. C. Montgomery (A. 21414),
decided June 28, 1938.

Following the action of the regional grazier, Clements requested
a hearing, which was held on June 14, 1937, at Magdalena, New
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Mexico, before an examiner of the Division of Grazing. The exam-

iner affirmed the decision of the regional grazier, but for the reason

that the appellant's base property had not been used in connection with

the public range during the 5-year period immediately preceding
June 28, 1934, the date of the enactment of the Taylor Grazing Act.

Under the rules of January 28, 1937, the property thereby was within
Group 2 of the preference class.

Clements' application was for the year 1937, and under the rules

then applicable a license could in any event have been effective only

until May 1, 1938. The appeal accordingly is moot and might be

dismissed on that ground alone were it not for the fact that the
issue appears to be one the determination of which may be of signifi-
cance in the consideration of any current application under the Fed-

eral Range Code, approved March 16 and June 22, 1938, which has

superseded the rules applicable in the instant appeal.
The base property of the appellant consists of a well located on

a homestead entry of 640 acres in Sec. 25, T. 3 S., R. 6 W. The

weight of the evidence is that the well was not "curbed" until the

year 1937, that it has not been equipped, and that the only means of

lifting water to the surface is by a rope and bucket. The evidence
further supports the conclusion that the well was developed subse-

quent to the enactment of the Taylor Grazing Act. It therefore is

within Group 2 of the preference class under the rules of January 28,

1937. The record shows that the area in controversy is serviced by

other waters which are within Group 1. The decision of the exam-
iner accordingly was correct.

While it is not essential to a determination of the instant appeal

under the rules of January 28, 1937 the record indicates that the

appellant's well does not constitute an adequate year-long supply for

stock-raising purposes. This requirement, while not included in the

rules of January 28, 1937, has been incorporated in Sec. 2 (k) of the
Federal Range Code.

The examiner's decision is affirmed, and the appeal is dismissed
without prejudice to Clements' right to file an application for 1938,
although it would appear doubtful that any such application, based on
the well involved in this appeal, should receive any more favorable
consideration than did the 1937 application, since sections 2 (k),
2 (1), and section 4, paragraph a not only include the requirement
that Class I water be "available, accessible, and adequate," as men-
tioned above, but also require that it have been used prior to June
28, 1934.

Affimrmed.



56] DECISIONS OF. THE DEPARTMENT OF THE INTERIOR 363

ROMAN C. NUNEZ ET AL.

Decided August 1, 1938

PuBuc LANDS--GRAZING--COMPETING WATERS-PRIOR WATERS.

Under section 2 (1) of the Federal Range Code, approved March 16 and
June 22, 1938, water which was used to service certain range for a given
number of livestock during the five-year period immediately preceding
June 28, 1934, is "prior" water, but only to the extent of the greatest
number of livestock properly grazed from it during said period, and where
a part of the range serviced was included in a stock-drive during the
entire period, the grazing on these lands was not "proper," and the water
should be regarded as Class 2 water to the extent that it serviced the
stock driveway lands. Although the water is principally Class 1 water
and therefore not subject to competition by a Class 2 water owned
by another and serving a part of the same range, it is subject to compe-
tition by Class 2 water as to that part which serviced the stock driveway
lands.

J. N. Wells, decided June 28, 1938 (A-21249), cited and applied.

CHAPMAN, Assistant Secretary::

Roman C. and Serapio Nunez have appealed from the decision of
an examiner of the Division of Grazing, dated October 7, 1937, sus-
taining the decision of the regional grazier in denying their appli-
cation for a grazing license in New Mexico Grazing District No. 6
for the year 1937.

On May 19, 1937, the regional grazier formally notified the appli-
cants that the district advisory board had recommended the rejection
of their application-

* * * for the reason that "the available range is insufficient to meet the
requirements of all the preferred class, and your dependent commensurate
property has not been used in connection with the public range for a 'full
grazing season' during the five-year period prior to June 28, 1934." This
places you in group 2 of the preference class and classifies you as a Class 2
applicant.

The applicants filed a protest and the record includes an undated
copy of what purports to be a notice by the regional grazier to the
effect that the board had recommended on June 5 "that their original
action be sustained" and advising the applicants "that your applica-
tion to be suspended pending report from Range Survey as to the
location of your waters." The Nunezes filed what is designated as a
"motion for Review" and on August 24, 1937, a hearing was held at
Roswell, New Mexico, before an examiner of the Division of Grazing.
Intervention was made in the appeal by the Bloom Land and Cattle
Company, to whom the lands for which the Nunezes had applied had
been allotted.

The period of time involved in the Nunez application expired
April 30,1938, and the Rules for the Administration of Grazing Dis-
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tricts, approved January 28, 1937, which governed the consideration

of the application, have been superseded by the Federal Range Code,

approved March 16 and June 22, 1938. The appeal accordingly is

moot and might be dismissed on that ground. Since it appears that

one of the issues may be of some significance in the consideration of

any current application under the Federal Range Code, however, it

will be discussed briefly.
The base properties of the appellants consist of a well situated in

the SEI4 Sec. 20, T. 11 S., R. 20 E., N. M. P. M., and a surface tank

situated in the NWI/4 Sec. 28. The record indicates that these prop-

erties were used in livestock operations in connection with the public

range from about April 20, 1935, which was subsequent to the enact-

ment of the Taylor Grazing Act (act of June 28, 1934, 48 Stat. 1269).

These waters accordingly were within group 2 of the preference class

defined in the rules of January 28, 1937, and are now Class 2 waters

under section 4, paragraph a of the Federal Range Code. The inter-

vener has a well known as the Border Well, situated in Sec. 1, T. 11

S., R. 20 E. It is conceded that this well was in use long prior to the

enactment of the Taylor Act and it hence was within group 1 of the

preference class defined in the rules of January 28, 1937, and is now a

Class 1 water under the Federal Range Code. The service areas of

the appellants' and the intervener's waters overlap and in the absence

of any other qualifying factor the intervener would be entitled to a

license equivalent to the carrying capacity of the entire service area

of the Border Well, subject only to the deductions for which pro-

vision is made in section 4, paragraph a of the Federal Range Code.

-This appears to have been the basis upon which the examiner pro-

:ceeded in his decision.
* An additional factor has thus far been ignored, however. The

Division of Grazing's Exhibit A, which is a map of the area involved,

shows that-an area comprising approximately four sections in the

overlapping service areas was once included in a stock driveway

under section 10 of the act of December 29, 1916 (39 Stat. 862).

These. sections were in a stock driveway during the entire 5-year

period immediately preceding the enactment of the Taylor Act but

the driveway withdrawal was revoked on November 18, 1936. The

issue presented, therefore, is whether, as to the carrying capacity of

these lands, the Class 2 water of the appellants can compete with

the Class 1 water of the intervener under section 2 (n) of the Federal

Range Code, which provides: 

Competing water means water which is available, accessible, and adequate

to service some part of the Federal range serviced by other water of the same

class. In determining whether prior waters are competing, each shall be con-

sidered only to the extent that it is prior water.
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While the use of the words "other water of the same class" would
at first seem to negative the possibility of such competition, an ex-
amination of other provisions of the Federal Range Code makes it
clear that the Border Well and the appellants' water must be
regarded as competing waters to a certain extent. The appellants'
water admittedly is not "prior water" within section 2 (1) of the
Federal Range Code, which provides:

Prior waler is water which was Bused to service certain range for a given
number of livestock during the 5-year period immediately preceding June 28,
1934. It will be considered prior water only to the extent of the greatest
number of livestock that was properly grazed from it during said period.

While the intervener's well was used to service the area involved
during the 5-year period, the limitation in the latter sentence in sec-
tion 2 (1) necessitates ignoring the carrying capacity of the lands
which were in the stock driveway during that period in determining
the extent of the priority of the well, since no livestock could be
"properly" grazed on the driveway except in a driveway movement
made in accordance with the provisions of section 10 of the act of
December 29, 1916, 8upra, and the limitation clearly contemplates a
regular grazing operation free from any legal restraint. That is to
say, if it be assumed, for the purpose of discussion, that 500 head
of livestock was the greatest number grazed from the Border Well
during the 5-year period and if the carrying capacity of the lands in
the stock driveway be assumed to be 100, manifestly 100 head should
be charged to the driveway and only 400 head should be regarded as
having been "properly" (i. e., legally) grazed from the well. The
well consequently would be a prior water only to the extent of 400
head and if its service value, which is defined in section 2 (m) as
the "number of livestock that can [now] be grazed properly from
such water," be greater than 400, the well should be regarded as a,
Class 2 water to the extent of such excess. It may be stated parell-
thetically that there might be other factors which would contribute
to improper grazing and which would necessitate an additional
deduction. In the absence of evidence ill the record on this point,
however, attention is being given in this discussion only to such part
of the intervener's grazing as may not have been "proper" because it
was illegal.

Applying the foregoing analysis to the instant case, the inter-
vener's Border Well is a Class 2 water to the extent of the excess,
if any, of the number of livestock which can now be properly
grazed from it over a number computed by deducting the num-
ber allocable to the carrying capacity of the sections which were
in the driveway during the 5-year period from the greatest number
grazed from the well during that period. It accordingly competes
with the appellants' water for the carrying capacity of such part
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of the old driveway as is located within the common service area

but not for a greater carrying capacity of the Federal range than

the excess just described. Section 4, paragraph a of the Federal

Range Code provides in part:

* * * Water will be rated for its service value by deducting therefrom

th-e carrying capacity of half of the area serviced jointly by competing water

of the same class, and the carrying capacity of all private or State land located

within such service area and not owned or controlled by the applicant. * * 8

[Italics supplied.]

Under this provision, the carrying capacity of old driveway lands

located within the common service area of the appellants' and the

intervener's waters should be divided equally between them on the

basis of their competing Class 2 waters.
The foregoing constitutes an amplification of the principle laid

down in J. N. Wells, A-21249,. decided June 28, 1938. For a

discussion of a similar issue regarding the use of base property,

see an opinion of the Solicitor (M. 29741), approved April 18, 1938.

Since the Nunez appeal is now moot, it is unnecessary to deter-

mine whether the examiner's decision was correct under the rules of

January 28, 1937. The appeal is dismissed, but without prejudice

to any 1938 application filed by the appellants. Such an applica-

tion should be considered under the appropriate provisions of the

Federal Range Code and in the light of the foregoing discussion.
Appeal dismissed.

J. W. LEMONS ET AL.

Decided August 4, 1938

PUBLIc LANDs-GAZINGWATERS.

Section 2, paragraph m, of the Federal Range Code, approved March 16 and

June 22, 1938, provides that the "service value" of water offered as base

property for a grazing license or permit is "the number of livestock that

can be grazed properly from such water" and therefore, in computing the

service value of a particular water, not only the amount of the water, but

also the topographical and other factors that limit the area that can be

grazed from it must be considered.
Where there are competing waters of the same class, neither water entitles

the applicant to a grazing permit or license for the full service value thereof,

but there must be a deduction in each license or permit to the extent of

one-half of the carrying capacity of the area serviced jointly by the waters.

PU3LICJ LANDSnGRAZING-P ATVAY OwNED On, CONTROLLED LANDS-CROSSING

PERMITS.
Where the privately owned or controlled lands of a licensee or permittee are sep-

arated by intervening public lands that have been allotted to another, cross-

ing privileges over the intervening lands should be granted to such licensee

or permittee.
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CHAPMAN, Assistant Secretary:
J. W. Lemons and Henry T. Frazor, of Roswell, New Mexico, have

appealed from the decision of an examiner of the Division of Grazing
dated October 7, 1937, sustaining the decision of the regional grazier
in allotting grazing privileges to them in New Mexico Grazing Dis-
trict No. 6 on the following-described lands:

Beginning at the quarter common to Secs. 17 and 20, T. 13 S., R. 22 B.,
thence east to near the southwest corner of Sec. 15, T. 13 S., R. 22 El., thence
north 1 mile east to the northeast corner of Sec. 15, T. 13 S., R. 22 E., thence
south 1 mile, east 1/2 mile, south 2 miles to the south quarter corner of Sec. 26,
T. 13 S., R. 22 1., thence east'aw. mile, south 1/2 mile, west 1/4 mile, south 1/2 mile
to the township line between townships 13 and 14 south, thence west 14 miles
along this township line to the south quarter corner of Sec. 34, T. 13 S., R. 22
B3., north Y4 mile, west Y3 mile, south '4 mile to the township line again, thence
west along the township line to near the southwest corner of Sec. 33, T. 13
S., R. 22 El., thence north 1 mile, west to the north. quarter corner of -Sec. 32,
T. 13 S., R. 22 F., thence north 2 miles to point of beginning.

In addition to the allotment granted Frazor and Lemons, other
lands, 12 sections in number, are requested in Ts. 13 and 14 S., Rs.
21 and 22 E. These lands have been allotted to the Bloom Land and
Cattle Company. i

A local hearing, resulting from the appeal of Frazor and Lemons,
was held at Roswell, New Mexico, August 24, 1937, at which time
intervention was made by the conflicting allottee, the Bloom Land
and Cattle Company.

The appeal was transmitted to the Department on December 23,
1937, when a substantial part of the period for which the license was
effective had expired. The intervener's brief was transmitted on
February 8, pursuant to the grant of an extension of time. The ap-
peal is now moot and might be dismissed on that ground alone were
it not for the fact that the issue presented, i. e., the size of the allot-
ment which the appellants should be granted, appears to be one which
again may arise in any appeal filed in connection with the applica-
tion which the appellants have made for the current year. The record
discloses that on April 18, the regional grazier granted the appellants
the same allotment as that complained of here, for the period from
May 1, 1938, to April 30, 1939. The facts therefore will be discussed
briefly in the light of the applicable provisions of the Federal Range
Code, approved, March 16 and June 22, 1938.
* A careful review of the record has been made and the briefs filed
on behalf of Frazor and Lemons and the Bloom Land and Cattle
Company have been considered. It is evident that the base water
offered by appellants Frazor and Lemons is of such character that it
comes within group 1 of the preference class as provided in the

: Rules for the Administration of Grazing Districts, approved January

367
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28, 1937, and that'it also is a Class I 'water as defined in section 4,

paragraph a of the. Federal Range Code.

All of the five -waters offered by the intervener are ofE the same

character and four of them, namely the Well Camp Well, the

Sampson Well, the Burnt Well, and the Twin Butte Well, compete

with the one well offered:by Frazor and Lemons, within, the meaning

of "competing. water" as- defined, in section 2 (n) of the Federal

Range Code. - In order to determine the extent of the license to

which the appellants are entitled, therefore, it is necessary to apply

the following portion of section 4, paragraph a, in which the sig-

nificant language has been .emphasized:

* -:* ;* Water will be rated for its serivice value by deducting therefrom

the carrying capacity of half of the area serviced jointly by competing w~ater of

the same class, and the carrying capacity of all private or State land located

within such service area and not owned or* controlled by the applicant. * * *

Section 2 (in) provides that the "service value" of water is "the

number of livestock that can be grazed properly from suclh water."

A computation of the service value of a particular water, apart from

its competition with other waters, therefore involves; not merely a

determination of the amount of water available, but a consideration

of topographical and other factors. In the brief filed by the appel-

lants it is contended that a 4-mile radius should be used in circum-

scribing their base water to define the service area, since livestock

can graze a distance of four miles from water in this locality. The

following is quoted from pages 5-6 of the appellants' brief:

* * * TThe Examiner and the Range Survey, and the Division of Grazing's

administrative officers in various other hearings held that at about the same

time as the instant case was heard, held to the theory that where there are no

barriers, either artificial or natural, stock could travel four miles to water in

this area. These facts are stipulated in a number of other cases, and the

stipulation as entered into in this case accepted. the findings of the Range

Survey on these matters, and despite the fact that the Range Survey officer

who testified did not so state in this particular case, it is our position that the

case should Ibe -decided upon the -same theory as was presented in several other

cases heard about the same time. In all of these cases a compass was used

and a circle was described about each wvatering place, and in the- case of

permanent, year-long water a four-mile radius was used. If such a circle is

described around the Lemons and Frazor well, it will include all of the lands

lying in Township 13 South, Range 21 East, except perhaps fifty or sixty

acres lying immediately adjacent to the Eva Smith homestead. * * *

It is not stated expressly in the record that a 4-mile radius was

used in rating the appellants' water. Assuming it to be proper in the

particular locality, however, and applying it to the one water of the

appellants and to the four competing waters of the intervenor, the

resulting service value of the 'appellants' water, following the deduc-

tions for which provision is made in section 4, paragraph a, conforms

[Yol.



56] DECISIONS OF THE DEPARTMENT OF THE INTERIOR

substantially with the. cariying capacity. of the allotment already
granted thenm. It appears that the appellants, in their argument,
have failed to take into consideration this deduction requirement
in cases involving competing waters. It is stated in their brief that
if their well be circumscribed by a circle having a 4-mile radius,
"it will include all of the lands lying in Township 13 South, Range
21 East, except perhaps fifty or sixty acres * * - It is assumed
that reference is made to "all of the lands" in controversy rather
than literally to all of the lands in the township, since a circle having
a 4-mile radius cannot include a township when the center of the
circle is in the next township and 25/. miles from the township line,
as in this instance. In any event, however, the lands in T. 13 S., R.
21 E., which are in controversy are serviced -by the Well Camp and
Twin Butte Wells of the intervener as well as by that of the appel-
lants and the deductions for competing water accordingly are neces-
sary. Similar deductions are necessary insofar as the intervener's
wells conipete with that of the appellants in servicing any other
lands.

Inasmuch as the 1937 appeal is moot it is unnecessary to consider
its merits under the rules of January 28, 1937, which have been super-
seded by the Federal Range Code, and it accordingly is dismissed
without prejudice to the right of Frazor and Lemons to have any
appeal taken from the action of the regional grazier on their 1938
application considered in regular course under the applicable provi-
sions of the Federal Range Code. In the absence of a change in the
determining physical factors involved in the 1937 appeal, however, it
appears doubtful that there would be any, ground for modifying the
action already taken.

The record indicates that Frazor and Lemons control the W½/2 Sec.
23,_Wi!2 Sec. 26, N1/2, E½/2SE'/4 Sec. 22, E½/2E½/2 Sec. 21, Wl/ 2 SWI/4
Sec. 15, T. 13 S., R. 21 E., which lands are situated one and one-half
miles west of other private property controlled by appellants, situ-
ated in Sees. 29 and 30, T. 13 S., R. 22 E. The intervening vacant
lands located in Sees. 23, 24, 25, and 26, T. 13 S., R. 21 E., have been
allotted to the intervener. The record is silent as to whether crossing
privileges over the described Federal range have been afforded to the
appellants Frazor and Lemons. In adjudicating any application for
crossing privileges, consideration should be had under section 8,
paragraph d of the Federal Range Code.

Appeal dismissed.
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SAM L. SMITH ET AL.

Deelded August 4, 1938

PUBLIC LANDS-GRAZIM-BASE PROPERTrES-WATERS-PRIORITY.

Grazing operations during the priority period on lands embraced in stock

driveways or on another's homestead cannot be considered "proper" graz-
ing for the purpose of determining the extent of an applicant's priority
under section 2 (1) of the Federal Range Code, and the carrying capacity
of those lands should be deducted in computing the extent to which the
waters of an applicant are prior waters.

Roman C. Nanez (56 I. D. 363), cited and applied.

CHAPMAN, Assistant Secretary:

The Bloom Land and Cattle Company and J. J. Cole and Sons,

both of Roswell, New Mexico, have appealed from a decision of an
examiner of the Division of Grazing, dated January 11, 1938, which

affirmed the decision of the regional grazier.
On July 9, 1937, the regional grazier formally notified Sam L.

Smith, of Roswell, New Mexico, that his 1937 application for a

license to graze in New Mexico Grazing District No. 6 would be

granted to the extent of 10 cattle, 8 horses, and 100 sheep on a certain

described allotment of public lands, including portions of Secs. 10,
11, 14, 15, 22, and 23, T. 11 S., R. 21 E., N. M. P. M. The Bloom

Land and Cattle Company and J. J. Cole and Sons appealed to an

examiner of the Division of Grazing from the action taken by the

regional grazier on their applications, on the ground that they were

entitled to have the lands which had been allotted to Sam L. Smith

included in their allotments. While the record is not clear, it ap-

pears that Ben and W. E. Smith, who had been granted, an allotment

adjoining that of Sam L. Smith on the north, also intervened in the

hearing held by the examiner on October 18, 1937, at Roswell, New

Mexico. The examiner affirmed the decision of the regional grazier

in granting the described allotment to Sam L. Smith. From this de-

cision the Bloom Land and Cattle Company and J. J. Cole and Sons

have appealed to the Department.
The period of time involved in the applications for license expired

April 30, 1938, and the Rules for the Administration of Grazing Dis-

tricts, approved January 28, 1937, have been superseded by the Fed-

eral Range Code, approved March 16 and June 22, 1938. The appeals

accordingly are moot and might be dismissed on that ground. Since
it appears, however, that the issue involved in the hearing was one

which again may arise in the consideration of any 1938 grazing appli-

cations made by the parties under the Federal Range Code, it will
be discussed briefly.

The base property of Sam L. Smith consists of a well situated in
Sec. 15, T. 11 S., R. 21 E. This well was developed in 1935, and hence
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was within group 2 of'the preference class defined in the Rules of
January 28, 1937, and is now a Class 2 water under section 4, para-
graph a, of the Federal Range Code. It appears that all of the
other parties interested in this controversy have waters so situated
that their service areas overlap that of the well controlled by Sam L.
Smith, and that all of these other waters were within group 1 of the
preference class defined in the Rules of January 28, 1937, and are
now Class 1 waters under the Federal Range Code. In the absence
of any other qualifying factor Sam L. Smith's preference right to a
substantial portion of the service area of his well therefore would be
junior to that of the other parties, since Class 1 and Class 2 waters
cannot compete for the same range. See section 2 (n) of the Federal
Range Code.

An additional factor thus far has been ignored, however. Sam L.
Smith's Exhibit A, which is a map of the area involved, shows that
a substantial portion of the overlapping service areas of the several
waters in question was, during the 5-year period immediately pre-
ceding June 28, 1934, included either in homestead entries or in a
stock driveway established under section 10-of the act of December
29, 1916 (39 Stat. 862). The stock-driveway withdrawal was revoked
subsequent to June 28, 1934, and some of the homestead entries have
been relinquished. This case accordingly presents the same issue as
that involved in Romnan C. Nunez (56 I. D. 363), decided August 1,
1938. The only additional factor presented in this case is that of
the existence of the homestead entries during the 5-year period, but
the case is governed by the principles laid down in the Nunez case,
in which it was held that any grazing operation on a stock driveway
during the 5-year period cannot be considered as "proper" grazing
for the purposes of determining the extent of an applicant's priority
under section 2 (1) of the Federal Range Code. Since any grazing
operation conducted by any of the parties on another's homestead
entry would be equally improper within the meaning of the rule, the
carrying capacity of those lands, as well as that of the lands included
in the stock driveway, should be deducted in computing the extent to
which the waters of the Bloom Land and Cattle Company, J. J. Cole
and Sons, and Ben and-W. E. .Smith are prior waters.

Since the decision in the Nunez case, supra, in which the Bloom
Land and Cattle Company also was involved, contains a complete
discussion of the principles applicable in this situation under the
Federal Range Code, it is unnecessary to discuss this appeal further.
It is sufficient to say that the allotment granted Sam L. Smith ap-
pears to be a proper one under the Federal Range Code, based on a
finding that his class 2 water competes with the waters of the other
parties to the extent that they are class 2 waters, and there was
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nothing in the Rules of January 28, 1937, which would have justified
a different conclusion.

Any applications for grazing licenses filed by the parties for the
year 1938 should be considered under the appropriate provisions of
the Federal Range Code and in the light of the foregoing discussion.

:The decision of the examiner is affirmed and the appeals are
dismissed.

Affrmed.:

AUTHORITY OF THE FEDERAL POWER COMMISSION TO GRANT
POWER LICENSES WITHIN NATIONAL PARKS OR NATIONAL
MONUMENTS

Opinion, August 19, 1938

NATIONAL PARKS-NATIONAL MONUMENTs-REsErVATIONS-FEDERAL POWER ACT.

The term- "reservations" as defined in the Federal Water Power Act (41 Stat.

1063), as amended by the Federal Power Act (49 Stat. 838), does not in-

elude national parks or national monuments.

INTERPRETATION OF STATUTES-RESTRICTED BY INTENT OF CONGRESS.

The operation of a statute will be restricted within narrower limits than the

words import where the literal meaning embraces cases not intended by the

legislative body; Trinity Church v. United States, 143 U. S. 457, 472 (1892)

United States v. Ainerican Bell Telephone Co., 159 U. S. 548, 554 (1895).

NATIONAL PARKS-NATIONAL MONUMENTS-INTENTION OF CONGRESS-POWER

DEVELOPMENT-FEDERAL POWER ACT.

The intention of the Congress to protect national parks and national monu-

ments from encroachment of power development within such reservations

is supported by the legislative history of section 201 of the Federal Power

Act.

NATIONAL PARKs-NATIONAL MONUMENTS-FEDERAL POWER COMMIssIoN-Au-

THORITY TO GRANT LICENSES-NAVIGABLE WATERS.

The Federal Power Commission does not have authority to grant licenses for

power works within national parks or national monuments, whether or not

there are navigable waters within such reservations.

NATIONAL PARKS-NATIONAL MONUMENTS-FEDBRAL POWER COmnsssIoN-Li-

CENSES-PRoPOsED LEGISLATION.

It is not necessary to include in proposed legislation establishing or extending

national parks or national monuments a provision designed to prohibit tbe

Federal Power Commission from granting power licenses therein.

KiRGIs, Acting Solicitor.

At the request of the Director of the National Park Service, there
has been submitted for my consideration and opinion the question
whether it is necessary to include in proposed legislation for estab-
lishing or extending national parks or national monuments, a pro-
vision to prohibit. the Federal Power Commission from granting

power licenses therein, (a) if the proposed reservations or extensions

[Vol.
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do not include navigable waters, or (b) if the proposed reservations
or extensions embrace navigable waters.

Section 4 of the Federal Water Power Act (41 Stat. 1063), as
amended by section 202 of the Federal Power Act (49 Stat. 838),
provides in part as follows:

The Commission is hereby authorized and empowered-
: * m : * E* * : *. *

(e) To issue licenses to citizens of the United States, or to any association
of such citizens, or to any corporation organized under the laws of the United
States or any State thereof, or to any State or municipality for the purpose of
constructing, operating and maintaining dams, water conduits, reservoirs, power
houses, transmission lines, or other project works necessary or convenient for
the development and improvement of navigation and for the development,
transmission, and utilization of power across, along, from, or in any of the
streams or other bodies of water over which Congress has jurisdiction under its
authority to regulate commerce with foreign nations and among the several
States, or upon any part of the public lands and reservations of the United
States (including Territories), or for the purpose of utilizing the surplus water
or water power from any Government dam, except as herein provided: * * *

Sectlon 3 of the Federal Water Power Act, as amended by section
201 of the Federal Power Act, provides in part as follows:

The words defined in this section shall have the following meanings for pur-
poses of this act, to wit:

(2) "Reservations" means national forests, tribal lands embraced within
Indian reservations, military reservations, and other lands and interests in
lands owned by the United States, and withdrawn, reserved, or withheld from
private appropriation and disposal under the public land laws; also lands and
interests in lands acquired and held for any public purposes; but shall not
include national monuments or national parks. [Italics supplied.]

Prior to the enactment of section 201 of the Federal Power Act, the
definition of the- term "reservations" in section 3 of the Federal Water
Power Act specifically included national monuments and national
parks. The Federal Power Commission, however, was prohibited
from granting licenses within certain national parks and national
monuments by the Act of March 3, 1921 (41 Stat. 1353), which
provided:

That hereafter no permit, license, lease, or authorization for dams, conduits,
reservoirs, power houses, transmission lines, or other works for storage or
carriage of water, or for the development, transmission, or utilization of power,
within the limits as not constituted of any national park or national monu-
ment shall be granted or made without specific authority of Congress, and so
much of (the Federal Water Power Act) as authorizes licensing such uses of
existing national parks and monuments by the Federal Power Commission is
hereby repealed. [Italics supplied.]

It will not be doubted that the Commission is not authorized under
amended section 4 of the Federal Water Power Act, quoted above, to
issue licenses for dams or other project works for the purpose of
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developing power within national parks and national monuments, in
view of the new definition of the term "reservations" made in the

Federal Power Act. The argument might be advanced, howevern,

that the authority conferred by this section to issue licenses for works
"necessary or convenient for the development and improvement of

navigation and for the development, transmission, and utilization of

power across, along, from or in any of the streams or other bodies of

water over which the Congress has jurisdiction under itsi authority

to regulate commerce," is not limited to bodies of water outside na-

tional park and national monument reservations. Although this

argument conceivably might be supported by the grammatical mean-

ing of the words of section 4, it is a settled rule of statutory con-

struction that the operation of a statute will be restricted within nar-

rower limits than the words import where the literal meaning em-

braces cases not intended by the legislative body; Trinity Church v.

United States, 143 U. S. 457, 472 (1892); United States v. Americanc

Bell Telephone Company, 159 U. S. 548, 554 (1895).
The narrowing of the meaning of the words quoted above from

section 4 of the Federal Water Power Act is amply supported on

two grounds: (1) the apparent purpose for the separation of the

Commission's jurisdiction over power works on waters over which

the Congress has regulatory authority under the commerce clause,

and such works on public lands and reservations; (2) the clear in-

tent of the Congress to protect national parks and national monu-

ments from the encroachment of power development within the
limits of such reservations.

As to the first ground, it may be seen by considering the Federal

WaterPower Act as a whole, and especially by reading section 23

together with section 4, that the separation of the Commission's juris-
diction was made to distinguish the separate bases on which the

regulatory power of the Congress must be founded. Section 23 of

the Federal Water Power Act, as amended by section 210 of the

Federal Power Act, provides in part as follows:

(b) It shall be unlawful for any person, State, or municipality, for the pur-
pose of developing electric power, to construct, operate, or maintain any dam,

water conduit, reservoir, power house, or other works incidental thereto across,
along, or in any of the navigable waters of the United States, or upon any

part of the public lands or reservations of the United States (including Terri-
tories), or utilize the surplus water or water power from any Government dam,

except under and in accordance with the terms of a permit or valid existing
right-of-way granted prior to June 10, 1920, or a license granted pursuant to

this Act. Any person, association, corporation, State, or municipality intend-

ing to construct a dam or other project works across, along, over, or in any

stream or part thereof, other than those defined herein as navigable waters, and

over which Congress has jurisdiction under its authority to regulate commerce

with foreign nations and among the several States shall before such construc-

[Vol.
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tion file declaration of such intention with the Commission, whereupon the
Commission shall cause immediate investigation of such proposed construction
to be made, and if upon investigation it shall find that the interests of inter-
state or foreign commerce would be affected by such proposed construction,
such person, association, corporation, State, or municipality shall not construct,
maintain, or operate such dam or other project works until it shall have
applied for and shall have received a license under the provisions of this
Act. If the Commission shall not so find, and if no public lands or reservations
are affected, permi'ssion is hereby granted to construct such dam or other
project works in such stream upon compliance with State laws. [Italics sup-
plied.]

In an opinion advising the President of the scope of authority of
the Federal Power Commission in passing upon an application for
license under section 23, the Attorney General said (36 Op. Atty. Gen.
314, 322):

There is nothing in Section 23 of the Federal Water Power Act or any
other provision of the law that authorizes the Commission to deny or grant a
license in a case like that under consideration because of aesthetic, recrea-
tional, scenic or like considerations. To construe the statute to allow the
Commission to take such matters into consideration would raise very grave
doubt as to its validity. Where, as in the case of Cumberland Falls, no part
of the public domain and no national reservations are involved, the power of
the Federal Government rests wholly on the Commerce Clause and the conse-
quent power to conserve and improve navigation on streams suitable for inter-
state and foreign commerce. [Italics supplied.]

It is also apparent from amended section 23. quoted above, that the
license issued by the Federal Power Commission embraces the right
to use the public lands or reservations of the United States for rights-
of-way as well as the right to utilize for power development waters
over which the Congress may have jurisdiction. This is made addi-
tionally clear by section 10 (e) of the Federal Water Power Act, as
amended by section 205 of the Federal-Power Act, which provides that
the annual charge paid by licensees shall include an amount for re-
compensing the United States for the use, occupancy and enjoyment
of its lands or other property. As a practical matter, it would be
difficult if not impossible to utilize the waters within national parks
or national monuments for power development without constructing
some part of the power works upon or over lands of such reserva-
tions.

As to the second ground, reference should be made to section 212 of
the Federal Power Act which contains a provision to the effect that
nothing in the Federal Water Power Act, as amended "shall be con-
strued to repeal or amend the provisions of the amendment to the
Federal Water Power Act, approved March 3, 1921 (41 Stat. 1353) or
the provisions of any other act relating to national parks and na-
tional monuments." This intention of the Congress to protect na-
tional parks and national monuments from encroachment of power
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development within such reservations is supported by the legislative

history of section 201 of the Federal Power Act which redefines the

term "reservations." In a report No. 1318 (74th Congress) of the

Committee on Interstate and Foreign Commerce of the House of

Representatives, accompanying the bill, S. 2796, which became the

Federal Power Act, it is stated (page 22)

The definition of the former term ("reservations") has been amended to

exclude national parks and national monuments. Under an amendment to the

act passed in 1921, the Commission has no authority to issue licenses in na-

tional parks or national monuments. The purpose of this change in the defi-

nition of "reservations" is to remove from the act all suggestion of :authority

for the granting of such licenses. [Italics supplied.]

The statement accompanying the conference report on the bill in-

cluded the following explanation of the redefinition of the term

"reservations" (Cong. Rec. Vol. 79, p. 14621):

The Senate bill included national monuments and national parks in the

definition of "reservations" in Section 201 amending Section 3 of the Federal

Water Power Act, but the House amendment excluded national monuments

and national parks in conformity with the Act of 1921.

It is my opinion that the Federal Power Commission does not have

authority to grant licenses for power works within national parks or

national monuments, whether or not there are navigable waters within

such reservations, and that, therefore, it is unnecessary to include in

proposed legislation a provision designed to limit the jurisdiction of

the Federal Power Commission.

Approved: August 19, 1938.
OSCAR L. CHAPMAN,

Assistant Secretary.

SANTA FE PACIFIC RAILROAD COMPANY

Opinion, August 19, 1938

RAILROAD LANDS-EFFECT OF WITHUDAWAL BY EXECUTIVE ORDER No. 6910, NovEm-

BEE. 26, 1934, oN RAILROAD's RIGHT or SELCTiON.

Where at the time of the withdrawal of November 26, 1934, by Executive

Order No. 6910 the lands within the indemnity limits of the grant to the

Santa Fe Railroad Company were known to be insufficient to satisfy the

losses of the grantee in lands in the place limits of the grant, the with-

drawal did not affect the right of selection of such lands by the company

and no classification of the land is necessary under section 7 of the Taylor

Grazing Act, as amended, in order to invest the company with the right of

selection and, furthermore, the establishment of a grazing district including

such land does not in any manner affect such right of selection.
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CHAPMAN, Assistant Secretary:
The Commissioner of the General Land Office by letter of July 11,

1938 (O"F Santa Fe O74968)*b sets fort-h the following stated facts.:

On December 1, 1937, the Santa Fe Pacific Railroad Company filed indemnity
selection No. 33, Santa Fe 074968, under the Act of July 27, 1866 (14 Stat. 292-),
for Sees. 1, 3, 9, 11, 13, 15, 21, 23, 25, 27, 33, 35, T. 4 N., R. 21 NV., N. M. P. M.,
New Mexico. The company also filed a petition for classification of the land
under Section 7 of the Act of June 28, 1934 (48 Stat. 1269), to be subject to
indemnity selection under its land grant.

The land is in Grazing District No. 2, established March 27, 1936.
* : * e* * 8* *

An adjustment of the grant to the Santa Fe Pacific Railroad Company, ap-
proved by the Department on December 9, 1931, letter "F" AB, November 30,
1931, shows that there was no deficiency in the grant on the date of definite
location,. March 12, 1872, and that none appeared until the year 1930. The
first apparent deficiency is due to a withdrawal of land in the indemnity limits
to the amount of 191,031.74 acres made on April 25, 1930, under Executive
Order No. 5339, for classification and pending determination as to the advisa-
bility of including such lands in a national monument. This withdrawal ere-
ates a deficiency in the grant of 73,834.19 acres as of December 31, 1930.

Adverting to the saving clauses in the Taylor Grazing Act of June
28, 1934 (48 Stat. 1269), and in the Executive Order No. 6910 of
November 26, 1934, as amended, withdrawing all vacant, unreserved
unappropriated public land in Arizona and certain other States from
settlement, location, sale or entry, and to rulings of the. Supreme
Court in U7,nited States v. Northern Pacific Railway Co., 256 U. S.
51; 66, the Commissioner requests that he be instructed:

8 * * whether the right of indemnity selection under the Act of July 27,
1866, by the :Santa Fe Pacific Railroad Company in lieu of land lost to the grant
in place is such a prior valid and existing right as. to be excluded from the oper-
ation of the Act of June 28, 1934, the withdrawal of November 26, 1934, and the
grazing district so that classification under Section 7 of the Grazing Act is not
necessary.

It appears from the facts presented that at the date of the establish-
ment of the grazing district under the Taylor Grazing Act and at
the date of the Executive withdrawal of November 26, 1934, there
existed a known deficiency in lands to satisfy the indemnity rights of
the railroad company to the extent of 73,834.19 acres. The question
is presented whether in the face of this deficiency, the rights of the
railroad grantee to make selection of the remaining lands which were
subject to such selection were adversely affected by the establishment
of the grazing district under the provision in the first section of the
Taylor Grazing Act authorizing the establishment of grazing dis-
tricts or by the Executive order of November 26, 1934.

The emphatic declarations of the Supreme Court in the Northern
Pacific case, supra, seem to afford a conclusive answer. Those rules
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more particularly applicable to the case presented are, quoting from
the syllabus, as follows:

2. By the company's acceptance of this proposal, followed by construction and
operation of the railroad and acceptance of the railroad by the President, the
proposal was converted into a contract, entitling the company to performance
by the Government. P. 64.

3. The provision relating to indemnity land was as much a part of the grant
and contract as the one relating to land in place; and the right of the grantee
to land within the indemnity limits in lieu of land lost within the place limits
was intended to be a substantial right such as is protected by the due process
clause of the Constitution. P. 64.

4. Assuming that the land applicable as indemnity remaining within the
indemnity limits was not enough to make up for unsatisfied losses in the place
limits, the Government could not deprive the company's successor of its right
to such land by setting it aside for forest purposes. Pp. 64-66.

5. The rule that, under such a grant, no right of the railroad company to land
within the indemnity limits attaches to any specific tract until the company has
selected it, applies as between the company and settlers under the homestead
and pre-emption laws (the continued operation of which within the indemnity
limits the granting act itself provides for), and applies also as between the
company and the United States when the lands available for indemnity exceed
the losses, but it has no application as between the company and the United
States if the lands, available for indemnity are insufficient for that purpose.
P. 65.

In the opinion, summing up the argument, the court said:

Giving effect to all that bears on the subject, we are of opinion that after the
company earned the right to receive what was intended by the grant it was not
admissible for.the Government to reserve or appropriate to its own uses lands
in the indemnity limits. required to supply losses in the place limits. Of course,
if it could take part of the lands required for that purpose, it could take all
and thereby wholly defeat the provision for indemnity. But it cannot do either.
The "substantial right" conferred by that provision (Weyerhaeuser v. Hoyt,
supra), cannot be thus cut down or extinguished. Sinking Fund Cases, supra.

In the suit for accounting brought by the United States against the
Oregon & C. R. Co., 8 F. (2d) 645,Athe court said:

* * * The court in United States v. Northern Pae. By. Co., 256 U. S. 51,
41 S. Ct. 439, 65 L. Ed. 825, supraj very distinctly and very explicitly declares it
is not admissible for the government to reserve or appropriate to its own use
lands in the indemnity limits required to supply losses in place limits. A ref-
erence to the language of the court will indicate with what emphasis it enunc-
iated the principle.

and applied this principle to several of the items under consideration.
In one of these (Item 13 (k)), the President reserved certain lands
in the indemnity limits of the grant for national forests long subse-
quent to the time a deficiency was found to exist to meet the losses
sustained in the place limits, and the court held it was inadmissible
for the Government to reserve or appropriate to its own use any of
such lands. Based upon the rulings in United States. v. Northern

[VoL
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Pacifie Railroad Co., suipra, the- Department held in Vicksburg,
Shreveport and Pacifio Railroad Conupany, Quapatw Land Company,
transferee (52 L. D. 191) that an indemnity selection filed by the
transferee where there was a deficiency, of upwards of 200jO00 acres
available for indemnity selection was superior to soldier's preference
right application upon the opening of the lands under the act of
January 21, 1922 (42 Stat. 358), and was an equitable claim subject
to allowance and confirmation within the meaning of that act.

It seems clear from the rulings above referred to that upon the
finding that the lands within the indemnity limits of the grant to the
Santa Fe Pacific Ry. Co. were insufficient to satisfy its indemnity
rights, its transferee, the Santa Fe Pacific Railroad Company must
be deemed to have earned the remaining lands subject to selection
without regard to the fact whether application therefor had been
made or not and that such right could not be affected by subsequent
legislation of Congress authorizing withdrawals of public land, or by
Executive or departmental withdrawals of public land and the reser-
vation thereof for certain purposes, regardless of whether the with-
drawals or reservations contained exceptions to insure the preserva-
tion of the railroad grantee's rights or, not.

It should be noticed, however, that nothing is seen-in the provisions
of the Taylor Grazing Act authorizing the creation of grazing dis-
tricts or in the withdrawal of November 26, 1934, which may reason-
ably be construed as an attempt to abridge or destroy the right of
indemnity selection in such cases by the railroad grantee. It is pro"
vided in the first section of the Taylor Grazing Act that:

Nothing in this Act shall be construed in any way to diminish, restrict or im-
pair any right which has been heretofore, or may be hereafter initiated under
existing law validly affecting the public lands, and which is maintained pur-
suaht to such law except for the provisions of this act.

and the withdrawal of November 26, 1934, is made "subject to valid
existing rights."

My conclusion, therefore, is that in view of the known insuffi-
ciency of the land within the indemnity limits of the grant to the
Santa Fe Pacific Railroad Company to satisfy its rights of indemnity
for losses of: land in the place limits. at the time of the withdrawal
of November 26, 1934, that its rights are not affected by such with-
drawal. and no classification of the land is necessary under section 7
of the Taylor Grazing Act, as amended, in order to invest the company
with the right of selection, and furthermore, that the establishment
of the grazing district including such lands does not in any manner
affect the right of selection by the company of such lands.
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: OLRIN L. PATTERSON ET AL.

* Decided September 8, 1938

GRAZING LEASWS-QTJAICATIONS OF APPLICANTs-LEssEEs OF CONTIGUOUS

LANDS ENTITLED.

Section 15 of the Taylor Grazing Act, as amended by the act of June 26,
1936, contemplates the award of leases thereunder not merely to owners,
but to owners who are occupying and using the contiguous lands for the
grazing of livestock.

Where an applicant for lease is engaged in the business of purchasing, sell-
ing, and assigning of grazing lands and is not engaged in the livestock
business, leasing the lands he holds to others, he is not such an occupant as
contemplated by the Taylor Grazing Act and is not a qualified occupant for
a lease under section 15 of said act.

The person or association of persons leasing or subleasing contiguous privately
owned lands are entitled under the statute to a preference right to a lease

- of the lands contiguous to those controlled by them, and not the person
from whom they lease or others who own no land contiguous to that
which they seek.

CHAPMAN, Assistant Secretary:

Awards of grazing leases under section 15 of the Taylor Grazing
Act as amended were made by the Commissioner of the General Land
Office to Orin L. Patterson on February 17, 1938 (The Dalles
030597), to William R. Keeton February 25, 1938 (The Dalles
030517), to M. J. and Julia Thompson on February 23, 1938 (The
Dalles 030464). Certain of the tracts embraced in the application of
Keeton and other tracts embraced in the application of the Thomp-
sons and another tract embraced-in the application of Mary MacKay
Stewart (The Dalles 030528) were awarded to Patterson on the basis
of ownership or control of contiguous land. Each of these appli-
cants who applied for tracts awarded to Patterson has appealed, the
complaint of each being that Patterson is not engaged in the livestock
business or in the grazing of livestock, but that his principal business
is the purchase, sale, land assignment of leases of grazing lands, and
each contends that he is not therefore entitled to a lease of lands,
particularly over those who are owners or lessees of nearby property
devoting it to grazing uses.

The special agent's report confirms the statement that Patter7
son is not engaged in the livestock business. The agent states that
Patterson's principal business appears to be the leasing of lands
from various owners of small tracts, blocking them up and sub-
leasing at a profit of one cent to three cents per acre. He, however,
further states that Patterson "leases and controls practically all of
the lands surrounding the tracts described in his application, and it
does not appear that it would be practical to refuse to issue a lease
on the ground that the applicant is not in the stock business as these

[yOr.
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tracts can be used practically only by lessees of the adjoining pat-
ented lands." He further states that-

His [Patterson's] activities are beneficial to both the individual owners of
the land, who are thus able to obtain at least enough rental to pay taxes, and
to stockmen who are thus able to make one lease for a fairly large area of land
which they can use and control without the necessity of entering into a large
number of leases with persons widely scattered over the country.

that-
Patterson stated he had advised all his lessees of their right to lease the

Government lands and that inrmost cases the lessees had filed such applications.

-Section 15 of the act of June 26, 1936 (49 Stat. 1976), prbvides:
That preference shall be given owners, homesteaders, lessees, or: other law-

ful occupants of contiguous lands to the extent necessary to permit proper
use of such contiguous lands, * *

It is believed that the act contemplates the awarding of preference
rights not merely to owners but owners who are occupying and using
the contiguous lands for the grazing of livestock. Any different
construction would open the door to owners of contiguous lands to
secure leases from the Government and then sublease at a rental in
excess of that fixed in the Government leases, thus making such leases
a medium of speculation by those not in the bona fide occupation of
grazing livestock. This view of the meaning of the act is reflected
in paragraph 25 (e) of the regulations of April 30, 1937, Circular
1401, Revised, which declares as one of the grounds for cancelation
of a lease that:

If the preference right lessee fails to retain ownership or control of the lands
tendered as a basis for such preference right

and in paragraph (c), page 2, of the standard lease form which pro-
vides that the lessor reserves the right, "to reduce the leased area if
it is excessive for the number of stock owned by the lessee." Without
presuming that such is the intent of Patterson, the issuance of a
lease to him provides an opportunity for'speculation. It is believed
that Patterson is not such occupant as contemplated by the act, and,
therefore, is not a qualified applicant for any of the lands included
in the proposed lease to him, and that his application should be
rejected.

The person or association of persons who, under leases or sub-
leases from Patterson, graze the contiguous privately owned lands are
entitled under the statute to a preference right to a lease of the lands
contiguous to that controlled by them and not Patterson or appel-
lants who own no such contiguous land to that which they seek. It
is possible that such lessees of Patterson have refrained from making
application for lease in reliance on assurances that they would secure
the use of the land through arrangements with Patterson.
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For the reason stated, further action upon the lease applications
of the appellants will be suspended to afford such lessees an oppor-
tunity to file applications in their own behalf for the public lands
adjoining their holdings. These applicants are unknown -to the
Department. They may, however, be notified through Patterson.. Ac-
cordingly, such occupants of the lands embraced in the proposed lease
to Patterson will be given 60 days from service of notice of this decik:
sion on him to file proper applications for the land contiguous to
their holdings and upon transmission of such applications that are
timely filed such adjustments will be made as may be deemed proper,

Keetoli also files an appeal from the action of the Commissioner in
offering the SWli4NEl/4, NWl/4SE¼/4 Sec. 5, T. 12 S., R. 27 E., to
Thomas R. Throop (The Dalles 030455) alleging-7

* * * that the appellant owns adjoining privately owned lands and has a

Taylor Act lease upon lands on the east side thereof, and that if said lands

were not allowed to your appellant it would make an irregular contour in his
range allotment and would present serious difficulties in range management
for the reason that said 40-acre tracts lie on the creek bottom immediately above
the privately owned lands of the appellant, and that naturally the appellant
cannot keep his stock from drifting thereon.

(b) that said Throop and Throop own no privately owned land adjoining
said two 40-acre tracts.

He further states that the award to Throop would present a problem
in fencing.

In his application the appellant did not mention any tracts ad-
joining the land in controversy as owned by him. In his appeal from
the rejection by the register of his application for said tracts, among
others, he observes that Throop and Throop alleged they had a lease
on S/2SEl/4 Sec. 5 and other land, "when in truth and fact this appli-
cant is the owner of the fee of said lands." Throop alleged in his
application that he rented, among other tracts, N/2NW'/4, NE',4SW/4,
SE'/4NW'/4, NW'1/4NE1/4, and S½/2SEl4 Sec. 5, T. 12 S., R. 27 E.,
though he did not mention such tracts in his application for renewal.

Appellant does not state what tract of adjoining land he owns
in his appeal. If he refers to the S½2SE'/4 Sec. 5 he does not deny
Throop's allegation that he holds it under lease nor does appellant
deny that Throop has a lease on the two forties adjoining the tracts
in question on the west. If Throop has possession and use of adjoin-
ing land under lease he presents a better ground for preference than
mere ownership of the land. Appellant does not allege that he
would be prejudiced by the short tenure of Throop's lease, if it is
short. In any event, the prejudice would be small as Throop's lease
from the Government is but for a year. The so-called irregularity
in contour of the range permitted Keeton by the award of the land
to Throop as well as special difficulties of administration are not
apparent.
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In accordance with these views the offer to Throop will not be
disturbed, and the decision of the Commissioner to that extent is
affirmed. The proposed lease, above referred to, to Patterson is
returned unexecuted and his application rejected. The proposed
leases to Keeton and Thompson are likewise returned unexecuted
and further action on their applications will be suspended to await
action by the lessees of Patterson. The decision of the Commissioner
is modified accordingly and the case remanded for appropriate
action.

Modified and remanded.

MEANING OF WORDS "MACHINERY AND EQUIPMENT" AS USED
IN CONTRACT FOR LEASE OF POWER PRIVILEGE AT BOULDER
DAM

Opinion, October 25, 1938

BouLDma DAM CONTRACT-LEASE OF MACHINERY AND EQUIPMENT FROM UNITED
STATES..

The words "machinery and equipment * * * for the generation of elee-
trieal energy" in Article (9) (a) of the Contract for Lease of Power
Privilege at Boulder Dam, dated April 26, 1930, as amended, between
the United States and the City of Los Angeles and the Southern Cali-
fornia Edison Company, Ltd., as lessees, must be taken to have been
used in their commonly accepted sense and were not intended to embrace
incidental structures of a permanent character or fixtures attached to
and forming part of such structures, but rather those items installed in
or affixed to such structures for the generation of power for the use of
the allottees which will require periodic replacement due to ordinary use
and wear.

MARGOLD, Solicitor:
My opinion has been requested as to the meaning of "machinery

and equipment" as used in the Contract for Lease of Power Privi-
lege at Boulder Dam, dated April 26, 1930, as amended, between
the United States and the City of Los Angeles and the Southern
California 'Edison Company, Ltd., as lessees.

Articles (9) .(a) of the contract provides:
Compensation for the use, for the periods of lease thereof, of machinery

and equipment furnished and installed by the United States, for each lessee
respectively, for the generation of electrical energy, equal to the cost thereof,
including interest charges at the rate of four per centum (4%) per annum,
compounded annually from the date of advances to the Colorado River Dam
fund for the purchase of such equipment and machinery to June 1 of the
year next preceding the year when the initial installment becomes due under
this article, shall be paid to the United States by the lessees, severally, in
ten (10) equal annual installments, so as to amortize the total cost (including
interest as fixed above), and interest thereafter upon the unpaid balance of
such total cost at the rate of four per centum (4%) per annum. The first
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installment payable by each lessee shall be due on June 1 next following the

date the machinery leased by such lessee is ready for operation and water is

available therefor, as announced by the Secretary, and the subsequent nine (9)

installments shall be paid on June 1 of each year thereafter.

It is flow necessary to determine and allocate the cost of machinery

and equipment * * * for the generation of electrical energy"

and the Bureau of Reclamation seeks advice as to whether inci-

dental structures at the Boulder Dam project such as "the control

tunnel, the excavation and foundations for the high-voltage switch-

ing stations, the oil and control houses, and the steel supporting

structures at the switching stations," should be properly included

in the term "machinery and equipment," the cost of which is repay-

able separately by the power allottees as compensation for the use

thereof.
Under Article (6) of the contract, the United States agreed to

construct a dam and, in connection therewith construct "outlet works,

pressure tunnels, penstocks, power-plant building, and furnish and

install generating, transforming and high-voltage switching equip-

ment for the generation of the energy allocated to the various al-

lottees, * * * '

Article (8) further provides:

The machinery and equipment for the generation of power will be provided

and installed and owned by the United States. The city and the company shall

each notify the Secretary of the Interior, in writing, within two (2) months

after receipt of written notice from him that diversion of the Colorado River

has been effected for the construction of Boulder Canyon Dam, as to their re-

spective. generating requirements in order that the United- States may be able

to determine the type and initial and maximum ultimate capacity of the gen-

erating equipment to be installed in the power plant. Generating units and

other equipment to be installed by the United States shall be in sufficient number

and of sufficient capacity to generate the energy allocated to and taken by the

lessees and the various allottees, served by each lessee as stated in article

fourteen (14) hereof, upon the load factors stated by the respective allottees

with proper allowance for the combined load factors of all allottees served by

each lessee. Each lessee shall give notice to the Secretary of the date at which

it requires its generating equipment to be ready for operation, such notice to

be given at least three years before said date. If a lesser number of. generating

units is initially installed, the United States will furnish and -install, at a later

date or from time to time on like terms, such additional units as with the original

installation will generate the energy allocated. The city and the company

shall each cooperate with the United States in the preparation of designs for

the power plant, and in the preparation of plans and specifications for the

machinery and equipment to be installed in connection therewith and required

by each, respectively.
Each allottee (including lessees) shall have opportunity to be heard by the

Secretary or his representatives upon the design, capacity, and cost of machinery

before contracts therefor are let.
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Under Article (10) (a) (b), the United States leased to the lessees
"such power-plant units and corresponding plant facilities and inci-
dental structures as may be necessary to generate the energy" allocated
to them, and energy for those allottees for whom they were designated
the generating agencies.

Under Article (16), in consideration of the lease, the lessees agreed:
(1) To pay the United States for the use of falling water for the generation

of energy for their own use, respectively, by the equipment leased hereunder
(except as otherwise provided in article seventeen (17) hereof), as follows:

(a) One and sixty-three hundredths mills ($0.00163) per kilowatt-hour
(delivered at transmission voltage) for firm energy;

(b) One-half mill ($0.0005) per kilowatt-hour (delivered at transmission
voltage) for secondary energy;

(2) To compensate the United States for the use of the said leased equipment
as herein, elsewhere provided; and

(3) To maintain said equipment in first-class operating condition, including
repairs to and replacmements of machinery; provided, however, that, if the
expenditures for replacements shall exceed at any time the sum accumulated by
the lessees as a depreciation reserve in accordance with rules and regulations
prescribed by the Secretary, pursuant to the Boulder Canyon project act, less
all amounts previously withdrawn for replacements, then the rates aforesaid
shall be readjusted as hereinafter provided so as to reimburse the said lessees
severally for such excess expenditures within the term of this lease.

It has been suggested that since Article (6) specifies the items to be
constructed by the United States in connection with the dam, all
items other than the dam, outlet works, pressure tunnels, penstocks,
and power-plant building should be regarded as "machinery and
equipment" installed for the generation of energy. It is believed;
however, that such a classification is neither authorized nor justified
since on such a basis items which may be clearly incidental to the
storage and control of water must necessarily be categorized as ma-
chinery and equipment for the generation of energy.

It has also been suggested that, except insofar as items are specifi-
eally classified in the contract, the line of demarcation was intended
to be drawn between items necessary or incidental to the storage and
control of water and those items used in connection with the develop-
ment of power. Such a view finds a basis in the fact-that under
the contract the United States retains full control of the water at
Boulder Dam whereas the generation of power is in the hands of the
lessees. The contract does not purport .to sell energy but merely
grants to the lessees the right to use falling water .for the genera-
tion of energy. Accordingly, it is argued that *the torms "ma-
chinery and equipment * * * for the generation of electrical
energy" was intended to include all items, other than those specified
under Article (6) as appurtenant to the dam, which are not inci-
dental to the storage, control, and delivery of falling water for the

125897-39-vow. 56-27
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generation of power. Such a construction, however, is not only

anomalous, since it would require such relatively permanent items
as control tunnels and switching station foundations to be classified

as "machinery and equipment," but is also inconsistent with provi-

sions of the contract which indicate a contrary intent and which I

believe to be controlling.
It is my opinion that the words "machinery and equipment

* * *; for the generation of electrical energy" were not intended

to embrace incidental structures of a permanent character or fixtures

attached to and forming part thereof but rather those items, in-

stalled in or affixed to such structures and used in connection with the

development of power for the use of the allottees, which will require

periodic replacement due to ordinary use and wear. This is indi-

cated by the use in Articles. (6) and (9) (a) of the words "furnish

and install" with reference to "machinery and equipment" whereas

the permanent structures specified in Article (6) are to be "con-

structed." Also, as used in Article (8) of the contract, the words

"machinery and equipment" obviously mean "apparatus" and not

permanent improvements or structures.
This conclusion is further strengthened by the fact that under:

Article (9) (a), the provisiont under which the question here being.

considered arises, not only must the total cost of the generating

machinery and equipment be repaid in addition to payments for the

use of falling fwater but it must be amortized in ten equal annual

installments, although the Boulder Canyon project act merely im-

poses a limitation of fifty years within which the costs of the project

must be repaid and the rates for the use of falling water were fixed

in the contract with that limitation in mind. The only logical ra-

tionale of that provision of the contract (Article (9) (a)) would

seem to be that the items contemplated for inclusion within the cate-

gory of "machinery and equipment" were expected to have a rela-

tively short economic life and that it was, therefore, deemed advis-

able to provide for the reimbursement to the United States of the

cost of those items prior to the time replacement would be necessary.
It is accordingly my opinion that the words "machinery and equip-

ment" must be taken to have been used in the contract in their com-

monly accepted sense. Control tunnels, the foundations for~the higah-

voltage switching stations, and the oil and control houses appear to

be relatively permanent facilities and should not be classed as "ma-

chinery and equipment." It is suggested that the classification of

other items (except those specified in Article (6) of the contract as
appurtenant to the dam) be determined in accordance with generally

accepted accounting practice, insofar as such practice is consistent
with this opinion.

[Vol. ~
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However, as has been already indicated, not all items which may bed
classified as "machinery and equipment" are amortizable under-
Article (9) (a). The cost of only those items of "machinery and
equipment" which are used for or in connection with the development
of energy for the use of the po wer allottees is repayable to the United
States by the allottees under that provision. The cost of items of
"machinery and equipment" which serve a purpose in addition to'
their use for the generation of energy should be allocated
proportionately.

Approved: October 25, 1938.
HARRY SL.ATTEPRY,

Under Secretary.

A. T. WEST AND SONS

Decided Novenmber 2, 1938

GRAZING AND GRAZING LANDS-WATER RIGHTS-BASE PRoPERTY OF APPLICANT
FOR GRAZING LIaENsE,

Where a water hole is not one of natural occurrence but has been developed:-
entirely by human agency, it is not a water hole within the meaning of
the Executive order of April 17, 1926, and, if owned or controlled by an-
applicant for a grazing license, it may be recognized as base property
for such license.

PuBLIc LANDS-WATrE RIGHTS-EXECUTIVE ORDnR OF APED 17, 1926.

The Executive order of April 17, 1926, does not apply to water which, in its
natural condition, does not furnish or retain a supply of water available
for public use.

Where lands containing waters to which the Executive order of April 17,
1926, is not applicable have been included in a departmental Order of
Interpretation, such order should be revoked.

Departmental Order of Interpretation No. 208, issued August 22, 1934, pur-
suant to Executive order of April 17, 1926, revoked. Santa, Fe Paotflc.
B. R. Co. (53 I. D. 210) cited and applied.

Purnnc LANDS-EFFECT OF WITHDRAWAL ORDER ON VESTED WATRa RIGHTS.
Under the provisions of section 2340, Revised Statutes, embodying section IT

of the act of, July 9, 1870 (16 Stat. 218), subsequent disposal or with--
drawal of lands containing waters, the rights to which have vested or-
accrued, are subject to an easement sufficient to permit of the continued.
use of such waters.

Barnes v. Sabron, 10 Nev. 217; Oliver v. Agasse, 132 Calif. 297, 64 Pac. 410,,
cited and applied.

SLATrERY, Under Secretary:
An appeal has been taken by A. T. West, Wesley West, Henry West`

Karl West, Berry West and Alice West Chesley, referred to in the.
proceedings as A. T. West and Sons, from a decision of an examiner&
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Division of Grazing, relative to 1938 grazing licenses in Arizona
Grazing District No. 4. The appellants' application for a 1938
license was denied in part by the regional grazier and an appeal was
taken pursuant to which a hearing was ordered at Satford, Arizona,
on May 17, 1938, before said examiner. At the hearing J. E. George)
J. P. Christensen, Art Lee, and M. E. Earven, holders of licenses on
allotted lands adjoining or in the vicinity of the lands allotted to
the appellants under their license, were allowed to enter as inter-
veners. The hearing was held on the date and at the place specified
and all of the parties appeared, either in person or by counsel. On
May 25, 1938, the examiner rendered his decision wherein he modi-
fied the decisions of the regional grazier only to the extent of re-
defining the boundaries of the allotments granted to the respective
parties under their licenses. It is from this decision that the present
appeal has been taken.

It appears from the record that the region is one in which it is
difficult to determine the lands which can be properly serviced by the
waters of the various parties, and that there has been considerable
controversy over the allotments heretofore granted. There appear to
be certain canyons and ridges that traverse the area and that serve
as effective barriers to the migration of livestock. These barriers
limit, in some cases, the service areas of the various waters. In view
of the difficulties attendant on a determination of the lands which
the parties are entitled to use and of the lands which can most readily
and practicably be serviced by these waters, it would be difficult for
the Department to attempt to state that the present allotments are
improper, provided proper consideration had been given to the base
properties of the various applicants. However, it appears that due
consideration has not been given to a certain watering place which
is claimed by the appellants and therefore it is necessary for the
cases to be remanded for further consideration and adjustment of
the allotments by the regional grazier.

The record shows that the appellants are claiming ownership and
control of a water hole or seep known as Johnny Creek Spring and
located in the SE1/4NE¼/4 Sec. 12, T. 5 S., R. 26 E., G. & S. R. M.
Both the regional grazier and the examiner have failed to recognize
this water as base property of the appellants for the reason that it
was withdrawn as a public water reserve. However, the examiner
states in his decision that the appellant "may file with the record,
for consideration of the Secretary, such evidence as he may desire
in support of his claim of possession and beneficial use of the waters
in question and the improvements made by him, together with record
evidence of his compliance with the State law pertaining to the
initiation and maintenance of the rights asserted by him."

[VoLE
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The records of the Department show that the SE'/4 NE¼/4 Sec. 12, T.
5 S., R. 26 E., on which the water is located, was designated as Public
Water Reserve No. 107, by departmental Order of Interpretation No.
208, issued August 22, 1934, pursuant to Executive order of April 17,
1926. It appears that the water hole is not one which is of natural
occurrence but was developed entirely through the efforts of the ap-
pellants. It also appears that it has been continuously maintained
by the appellants since 188T and that in order to be properly used it
has been necessary for them to clean the water hole and maintain
fences around it to prevent its being damaged or destroyed by live-
stock coming there to water. The evidence shows that it is a per-
manent water and has never been dry since first used by the appellants
in 1887.

The record also shows that on February 24, 1933, A. T. West filed
with the State Water Commissioner an application to appropriate
this water, alleging use since 1887, and that the application was with-
drawn upon advice of the Commissioner. that no appropriation was
necessary in view of the provision of section 2, article XVII of the
Constitution of Arizona to the effect that-

All existing rights to the use of any of the water in the State for all useful and
beneficial purposes, are hereby recognized and confirmed.

This would serve to show that all necessary steps have been taken
to insure the right to this water under the laws of Arizona, and that
such right is acknowledged by the State.

It is significant that the water is not a spring or water hole in its
natural condition, but on the contrary appears to have been developed
and maintained entirely through West's efforts, and it is therefore not
of a type similar to that contemplated by the withdrawal of April
17, 1926, sopra. In Santa Fe Pacific Railroad Co. (53 I. D. 210, 211),
the Department said:

It is not believed that said order contemplated the withdrawal of tracts Con-
taining mere dry depressions or draws which do not, in their natural condition,
furnish or retain a supply of water available for public use. Such a tract is
not land which "contains a spring or water hole" in its natural condition, and
it was not intended to withhold such land from acquisition by. a person who
has, by his own efforts, provided artificial means for collecting flood waters
thereon-.

Under this rule, and upon the evidence adduced, it is the conclusionl
of the Department that the Johnny Creek Spring is not a water hole
within the meaning of the Executive order of April 17, 1926, and that
Order of Interpretation No. 208, issued August 22, 1934, should be
revoked.

Without attempting to decide the 'extent of West's right to the
water as it may be governed by the measure of his beneficial use, it
appears that, insofar as West's ownersbip or control is concerned, it

389
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is sufficient to entitle him to claim the water as base property and
to such amendment of his license or allotment as may be warranted
thereby.

It might be contended that, although West may have a sufficient
title to the water, the withdrawal of the land on which the water is
located would prevent the beneficial use of the water as long as the
withdrawal remains outstanding and would justify the refusal of the
Tegional grazier and the examiner to consider this water as base prop-
erty. In answer to this it may be pointed out that once a water right
has been obtained the continued use of the water is insured by
-the provisions of section 2340, Revised Statutes, embodying section
17 of the act of July 9, 1870 (16 Stat. 218), which reads as follows:

Rights subject to vested and accrued water rights. All patents granted, or
-preemption or homesteads allowed, shall be subject to any vested and accrued
-water rights or rights to ditches and reservoirs used in connection with such
-water rights, as may have been acquired under. or recognized by section 51
,(section 2339, R. S.) of this Title. [Parenthetical matter supplied.]

Under these provisions, a subsequent disposal or withdrawal by
-the Government of the land on which the water is located would be
subject to an easement sufficient to permit of the continued use of the
water. Barnes v. Sa2ron, 10 Nev. 217; Oliver v. Agasse, 132 Calif.
297, 64 Pac. 410.

It appears that the consideration of the. Johnny Creek Spring as
base property of the appellants will require augmentation of their
allotment and a readjustment of the boundaries of the allotments of
the other parties. For this reason, the case is remanded for pro-
cedure in accordance with the above-stated views. Also the Division
of Grazing will prepare and submit a suitable order for revocation
of Order of Interpretation No. 208.

Rernanded.

GEORGE C. VOURNAS

Decided November 10, 1938

OIL AND GAS LEASES-MINERAt LEASING AcT-PowEF oF SECRETARY.

Normally an application for an oil and gas lease under the Mineral.Leasing
Act is in the first instance considered by the Commissioner of the General
Land Office. If the decision is adverse to the applicant, he has a right
to appeal to the Secretary of the Interior. However, the Secretary is not
obliged to discharge his responsibility for the issuance of leases under the
statute only by way of appeal. He may assume jurisdiction at any stage
of the proceeding and of his own motion.

OIL AND GAS LEAsES-MINEaAL LnEASINC AcT-STATUTOnY CowssTRTcTIoN-PRo-
DUCING OIL OR GAS FIELD.

Section 17 of the Mineral Leasing Act provides that lands which are known
or believed to contain oil or gas may be leased by the Secretary of the

[Vol.
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Interior by competitive bidding, but that the person first making applica-
tion for a lease of lands "not within the known geologic structure of a
producing oil or gas field" shall be entitled to a preference right over others
to a lease without competitive bidding. An application for an oil and gas
'lease without competitive bidding of East Timbalier Island and adjoining
islands off the coast of Louisiana stated that the islands were not within
the known geologic structure of any producing oil or gas field. Nine
months prior thereto a well was completed at a point 915 feet from East
Timbalier Island, was brought into production. It continued to produce
for two months, when the well clogged with sand and production tem-
porarily ceased while the obstruction was being removed. Another well
is being constructed at a distance of 5-40 feet from the island. The Direc-
tor of the Geological Survey reported to the Commissioner of the Gen-
eral Land Office that the island is within the known geologic structure of
the Timbalier Dome oil field. Held: An oil or gas field which has prod
iduced oil or gas and is capable of further production is a "producing oil-i
or, gas field" within the meaning of section 17 of the act of February 25,
1920, as amended, qven though production has ceased. Thus, even if it
be assumed that at the time of the filing of the application for a lease in
this case, neither of the two wells may have been producing, the islands are
within the known geologic structure of a producing oil field and cannot
be leased without competitive bidding.

OIL AND GAS LEASES-MINERAL LEAxSING AcT-KNowN GEoLoGIo STRUCTURE.

Whether the lands involved in an application for an oil or gas lease under
the Mineral Leasing Act are or are not within the known geologic struc-
ture of a producing oil field is judged as of the time of the filing of the
application.

OML AND GAS LEAsEs-MINERAL LEASING Ac--KNOWN GEOLOGIC STRUCTURE-
WnIHDRAwAL FPno NoNeomPEvITIvE LEASING.

Prior to the filing of an application for an oil and gas lease under section 17
of the Mineral Leasing Act without competitive bidding, the Secretary of
the Interior had found that the lands involved were within the known
geologic structure, of a producing oil field and should be offered for leas-
ing by competitive bidding. Held: As a result of the Secretary's finding
the lands were -withdrawn from leasing except by competitive bidding.
Hence an application filed thereafter was in any event a futile attempt to
gain a preference right over others to a lease without competitive bidding.

: ons, Secretary:

George C. Vournas, a lawyer, of Washington, D. C., has applied
for an oil and gas lease without competitive bidding of East Timba-
lier Island and adjoining islands between Grand Pass Timbalier and
Raccoon Pass off the coast of Louisiana. His application was filed
in the office of the Commissioner of the General Land Office on
October 21, 1938.

Normally, this application would in the first instance be considered
by the Commissioner of the General Land Office. If his decision were
adverse to the applicant, he would have a right to appeal to the
Secretary of the Interior. Regulations of May 7, 1936 (55 I. D. 502,
506, 507); Rule 74, Rules of Practice (51 L. D. 547, 559). However,
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the Mineral Leasing Act places responsibility for the issuance of leases
thereunder on the Secretary. Section 17, Act of February 25, 1920,
as amended by Act of August 21, 1935 (41 Stat. 437, 443, 49 Stat. 674,
.676). The Secretary is not obliged to discharge that responsibility
only by way of appeal. He may assume jurisdiction at any stage of
the proceeding and of his own motion. West v. Standard Oil Co.,
278 U. S. 200, 213; Knight v. United States Land Association, 142
U. S. 161, 17, 178. Accordingly, I have assumed original jurisdiction
to consider and dispose of this application.

The relevant provisions of the Mineral Leasing Act are these:
SEa. 17. All lands subject to disposition under this Act which are known or

believed to contain oil or gas deposits, except as herein otherwise provided,
may be leased by the Secretary of the Interior * * $ to the highest respon-
sible qualified bidder by competitive bidding under general regulations. * * *
That the person first making application for the lease of any lands not within
any known geologic structure of a producing oil or gas field * * e shall
be entitled to a preference right over others to a lease of such lands without
competitive bidding * *

The application requests a lease without competitive bidding and
states that the islands described are not to the best of the applicant's
knowledge and belief within the known geologic structure of any
producing oil or gas field. The islands are the very same ones in-
volved in my decision in John F. Richardson and Charles F. Con-
mul (56 I. D. 354). In that case, Richardson also applied for a lease
without competition and claimed the lands were not within such a
structure. And 23 minutes later Consaul did likewise. On July 14,
1938, the Commissioner denied both applications. On July 29, 1938,
I affirmed the decisions of the Commissioner. In my decision I said:

*: *l * ethe facts indicate that those lands are within a known structure.
Prior to January 27 of this year, the Gulf Refining Company completed its so-
called No. 3 well in Timbalier Bay, at a point 915 feet from East Timbalier
Island. On January 27, the well was brought into production and continued
to produce oil until the end of June. The well then clogged or, filled with sand
and production has temporarily ceased while the obstruction to the flow of oil
is being removed. The company is now constructing another well in the bay,-
called No. 4, at a distance of 540 feet from the island. Moreover, the Director
of the Geological Survey reported to the Commissioner of the General Land
Office that the island is within the known geologic structure of the Timbalier
Dome oil field.

* * e * * * *

My finding of fact is that the lands involved are within the known geologic
structure of a producing oil field. * * * East Timbalier Island and the
adjoining islands between Grand Pass Timbalier and Raccoon Pass should
immediately be offered for leasing by competitive bidding under seal.

On August 19, 1938, Richardson commenced an action against the
Secretary of the Interior in the District Court of the United States

[Voi.
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for the District of Columbia, seeking a writ of mandamus compelling
the Secretary to issue to him an oil and gas lease of the islands. The
Secretary moved to dismiss the action on the ground that the com-
plaint failed to state a claim against the defendant. The motion was
argued before Justice O'Donoghue on October 21, 1938, and at the
close of the argument the court granted the motion. In the course
of orally stating his decision, the court said that his ruling would
have been the same had Richardson filed an application after the Gulf
Refining Company well stopped flowing at the end of June. Richard-
son was represented at the argument of the motion by Eugene D.
Saunders of New Orleans and W. Cameron Burton of Washington,
D. C.; the latter is ani office associate of the applicant, George C.
Vournas. All of them are attorneys of record for Richardson. Thei
proceedings before Justice O'Donoghue terminated shortly -before
noon. At 3:22 p. m. of the same day Burton filed the application of
Vournas which is now before me for disposition.

Il my decision in the Richardson-Consaul case, I found as a fact
that the islands were within the known geologic structure ofa produc-
ing oil field. -I accordingly held that the islands must be leased by
'competitive bidding. That decision has been sustained by the ruling
of Justice O'Donoghue dismissing Richardson's! action. Whether the
lands involved in an application for an oil or gas lease are or are not------
within the known geologic structure of a producing oil field is judged
as of the time of the filing of the application.1 The only conceivable
-difference between the facts in the Richardson case and this is that at
the time Richardson filed his application one of the Gulf Refining
Company wells was still producing oil, while at the time Vournas
filed his application neither well may have been producing. Under
Justice O'Donoghue's ruling and departmental decisions any such
difference would be immaterial. Moss v. Schendel, A. 6287, unre-
ported, March 24, 1924, and Kermit D. Lacy (54 I. D. 192). In the
Richardson-Consaul case, I said:

It is argued that because the two wells of the Gulf Refinag Company are not
now producing, the area cannot be said to be within "the known geologic struc-
ture of a producing oil * * * field." To construe the statute so literally
would be absurd. Any temporary cessation in the flow of oil would serve to
defeat the obvious purpose of the statute to grant the rewards of a noncompeti-
tive lease to those venturing into "wild cat" areas. The words "producing
oil * * * field" were plainly intended to encompass this case. Production
has merely been interrupted, the field is capable of production and the applica-
tions of the appellants were filed three months after public newspaper announce-
ment of the flow of oil from the well of the Gulf Refining Company.

1 See Payne V. Central Pactifc Ry. Co., 255 U. S. 228; Payne v. New Mexico, 255 U. S.
367; Wyomtng v. United States, 255 U. S. 489; Santa Fe Pao. R. R. CO. v. Fall, 259
U. S. 197; Departmental Instructions (48 L. D. 98); A. W. Mason (48 L. D. 213), and
Charles R. Hfaupt (48 L. D. 355, 358).
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In Moss v. Schendel, A. 6287, unreported, decided March 24, 1924, the Depart-
ment held:

"The applicant Moss * * * alleges that the lands were not, at the
time of his application, within a producing field, as all wells in that field
which had produced either oil or gas, were not producing, but were ex-
hausted, the wells abandoned and the casing pulled and the wells
plugged, * * * The records disclose that the Torchlight field was a
known producing field long before the passage of the leasing act, and was so
defined long prior to the filings by appellant or Schendel. The Department
is also aware that large oil companies which have been operating in the

-field did abandon it in 1928, as alleged, but is not convinced that such
abandonment warrants a redefinition of the structure or the revocation of
the classification of the area as a producing field at this time. The term
"producing oil or gas field" as used in section 13 of the leasing act must
be construed to include areas in which there has been production and which
are capable of producing more oil, otherwise cessation of production in a
given field because of a strike or other external matters would render areas
which were clearly oil bearing, subject to prospecting operations and, when
oil was brought in, the reward for discovery provided in section 14 of the
act' would be improperly conferred in a case where such discovery was not
essential to the determination, already made, that the land was valuable
for oil and gas deposits. Until further showings are made which are
persuasive that the area does not still contain valuable deposits of oil,
the field will not be redefined."

The language in, section 13 of the statute thus construed is substantially the
same as that used in section 17 and the sound principles announced are ap-
plicable to both.

It follows that even if we assume that at the time Vournas filed his
application no oil was flowing from the Gulf Refining Company wells,
he is not for that reason alone entitled to a preference right to a lease
without competition..

Moreover, as a result of my determination in the Richardson-Con-
saul case that the islands are within the known geologic structure of
a producing oil field, the islands were withdrawn from leasing except
"to, the highest responsible qualified bidder by competitive biddina"
Vournas filed his application after that withdrawal was effective.
Consequently, his attempt to gain a "preference right over others to a
lease of such lands without competitive bidding" was in any event
futile. Section 17, Mineral Leasing Act, supra; H. A. Hovpins (SQ L.
D. 213) ; Lincoln-Idaho Oil Company (51 L. D. 235).;

The application is denied, subject to the right to move for re-
hearing pursuant to Rule 83 of the Rules of Practice. (51 L. D-
547, 561).

Application denied.

[OVL
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ON MOTION FOR REHEARING

* Opinion, January 5, 1989

SLATTERY, Under Secretary:
By decision of November 10, 1938, the Department rejected the

application of George C. Vournas for an oil and gas lease without
competitive bidding of East Timbalier Island and adjoining islands
between Grand Pass Timbalier and Raccoon Pass, off the coast of
Louisiana.

The application has been filed on October 1, 1938. The grounds of
rejection were: (1) that although no well might have been producing
oil on or near the island when Vournas filed his application, one of
the wells of the Gulf Refininhg Company had been producing oil a
short time before and the islands were within the known geologic
structure of a producing oil field; and (2) that the application was
filed after the islands had been withdrawn from leasing except "to the
highest responsible qualified bidder by competitive bidding."

On December 2, 19389 the applicant filed a motion for rehearing.
But on December 10, before the case was reached for determination,
he filed a withdrawal. of his motioni for rehearing and of his lease
application.

The motion for rehearing is accordingly dismissed, the case is closed,
and the record is returned to the General Land Office.

PROTECTION OF INDIAN OCCUPANCY OF MINERAL LANDS

Opinion, November 28, 1938

INDIANS-OCcUPANcY OF Puimla LANDS-PROTECTION-NECESSITY OF ABInITY
To OBTAIN TITLE.

Under the holding in the case of Cramer v. United States, 261 U. S. 219, and
the.rulings of the Interior Department, Indian occupancy of public lands
is entitled to be protected against adverse disposition of the lands, whether

- or not the Indian occupants are privileged to obtain title to the lands
occupied.

INDIANS-OccUPANcY Or PusLc LANDS-MI-NaArL LANDS-PoOTECTION. 

No grounds exist for a distinction in the protection accorded Indian occupancy
of public lands because the lands occupied are mineral rather than non--
mineral.

INDIANS-OCCUPANCY OF PuBLic LANDs-ADvsmsn PATENT TO MIINEMAL LANDS--
REMEDY.

Where mineral lands have been patented to an adverse party without pro--
tection of the Indian occupants thereon, action may be taken by the United-
States to modify the patent to exclude the lands occupied or to obtain a
declaration that the title is subject to the occupancy rights of the Indians.
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,CANCELATON OF PATENTS-STATUTE OF LIMITATIONs-APPmICABILITY To AcTioNs
To PROTECT INDIAN OCCUPANCY.

'The act of- March 3, 1891 (26 Stat. 1095, 1099), limiting to six years the time
within which actions may be brought by the United States to annul
patents does not apply to actions by the United States to protect the right
of occupancy of Indians.

MAROOLD, Solicitor.

You referred to me for opinion the question raised by the Indian
Office whether the decision in the case of Cramer v. United States, 261
U. S. 219 (1923), protecting Indian occupancy on public lands, which
-in that case were nonmineral, can be considered to include Indian
occupancy of mineral lands, and if not, whether any protection can
be accorded to Indian occupancy of inieral lands. This question
necessitates a close analysis of the Cramer case.

In 1866 Congress granted to the Central Pacific Railway a series of
todd-numbered sections of land, excepting such lands as were :"re-
'served" or "otherwise disposed of," and patent was issued therefor in
1904. The United States brought suit, approximately fifteen years
later, on behalf of certain individual Indians to cancel the patent
insofar as it covered lands which had been occupied by the Indians.
The Indian occupancy was found to date from 1859, and to consist of
substantial improvement and use of the land. The Supreme Court
held that the patent should be canceled insofar as it covered the lands
in the actual occupancy of the Indians as such lands were "reserved"
or "otherwise disposed of" at the time of the grant. In reaching this
conclusion, the court reasoned as follows:

1. At the time of the 1866 grant to the railroad the Indians had no
right to acquire title to the public lands occupied by them, the first
act granting this right being the act of March 3, 1875 (18 Stat. 402,
420). Nevertheless, it has been the policy of the Federal Government
to protect and respect the Indian right of occupancy until that right
was interfered with or determined by the United States.

2. The right- of occupancy protected by the United States is not
only nomadic tribal occupancy but includes the occupancy of indi-
vidual Indians who have settled on the lands to make an independent
living. In fact, the agricultural occupancy of lands by individual
families is particularly deserving of protection by the United States,
in view of the policy of the Government to encourage such settlement
and independence.

3. The policy of protecting the occupancy of individual Indians on
public lands has received strong support in the rulings of the Interior
Department, as shown in the instructions issued by that Department
to its field officials, and in the cases decided before the Department
in which Indian occupancy was protected against the grant or patent
of lands to adverse parties.

[VOLD
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4. The fact that the right of occupancy of the Indialls has not been
recognized in any statute or other formal governmental action is not
conclusive, since the right is based upon a settled governmental policy.
In view of this policy, the possession of the public lands by the
Indian occupants must be considered to be with the implied consent
of the Govermnent.

5. The statute limiting to six years the time within which suits may
be brought by the United States to annul patents (act of March 3,
1891, 26 Stat. 1095, 1099) does not apply to suits by the United States
to protect the right of. occupancy of individual Indians. That stat-
ute is designed to conclude the United States itself and not the rights
of third persons which may be protected through action by the
United States.

It should be noted that the Supreme Court in setting forth itsg
reasons for its conclusion made no distinction as to the kinds of
public lands which might be occupied by the Indians. On its face
the reasoning would be as applicable to mineral lands as to non-
mineral lands. . No such distinction would seem to be necessary unless
there is some action of Congress which necessitates it. -

Congress has passed laws which distinguish mineral lands from
other public lands by reserving such lands from disposition except.
in the manner provided by the mineral laws, and until comparatively-
recent years Indians were not privileged under the laws to obtain title:
to mineral lands. The question may then arise whether such mineral
land legislation in any way altered the policy of the Federal Govern-
ment to protect the occupancy of Indians on public lands. This
question is amply answered in the negative by analysis of the Cramer
case and the rulings of the Interior Department which demonstrate
that the Government has recognized an interest in the Indians in the
lands they have occupied and improved, which is unaffected by legis-
lation for the final disposition of the lands occupied (whether or not
such legislation is limited to lands not "otherwise disposed of"), and
which is protected whether or not the Indians are themselves able to,
obtain the title.

The court in the Cramer case pointed out, as previously indicated,
that there was no way by which the Indians could obtain title to the.
lands they occupied at the time of the grant of the lands to the rail!--
road. Yet, their occupancy was protected against a specific grant of
lands by Congress because of the implied consentf and policy of the,
Federal Government. See also Craner v. United States, 276 Fed. 7&
(C. C. A. 9th 1921). On May 31, 1884, the Interior Department pro-
mulgated regulations (3 L. D. 371) directing field officials to, refuse
all entries and filings where the lands were occupied and improved by
Indians. These instructions applied to all types of entries and filingsA

3970
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and to all Indians, although at the time of the instructions the only
Indians qualified to obtain title to the public lands upon which they

'had settled were Indians who had abandoned their tribal relations
and were otherwise qualified under the act of March 3, 1875. These
instructions were reissued in 1887, in order to obtain stricter com-
pliance and thereby prevent continued dispossession of Indian occu-
pants by white men. In 15 L. D. 19, these instructions were applied
to protect the occupancy of a tribal member dating from 1872, and
it was there held that the Indian occupant had obtained an "inchoate
interest" in the lands by virtue of her occupancy. In 16 L. D. 15, the
Department determined, as a first and separate question, that lands
in the cultivation and improvement of certain Indians should be pro-
tected against patenting to adverse parties before it considered the
question whether or not the particular Indians involved were qualified
to obtain allotment of the land themselves. The occupancy of public
lands as a village by the Quileute Indians was protected (16 L. D.
209), although there was no means by which the tribe could obtain
title to the village site. In 19 L. D. 518, it was held that the grant to
a State of swamplands in 1850 was subject to the prior right of
occupancy of the Indians. At the time of the grant to the State in
1850, there was no law permitting the Indians to obtain title to the
lands. In holding in that decision that no patent could be issued to
the State so long as the Indian occupancy continued, the Department
cited and followed the reasoning in the case of United States v.
Thomas, 151 U. S. 577. In another decision protecting the occupancy
of an Indian against adverse homestead entry (30 L. D. 125), it was
specifically stated that "the qualification of the Indian or his purpose
to obtain title to the lands" were not involved in the case. Similar
protection of the Indian right of occupancy occurs in 12 L. ID. 516
and 13 L. RD. 269. Land granted to the State in 1889 and sold by the
State in 1892, was held (33 L. D. 454) to be not properly granted to
the State, in view of the open occupancy by an Indian, although the
Indian did not apply for an allotment of the lands until 1903. The
"established policy" of protecting the interests of Indians in lands
occupied "prior to initiation of rights under the various public land
laws" is reiterated in the recent decision in 53 I. ID. 481, at 489.

In view of the foregoing, this Department would break from its
own precedents if it held that Indian occupancy could be protected
only where the Indian occupants were eligible to obtain title to the
lands they occupied. It is my opinion that the principle of the
Craewr case and the rulings of the Department necessitate a holding
that the Indian right of occupancy should be protected whether or
notthe occupancy occurs on mineral lands.

[Vol.
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It appears from the files connected with this request for an opinion
that the particular case underlying this request involves an occupancy
by Indians for three generations of lands in California which were
patented to mineral entrants in 1915. In view of the long, substantial
and open occupancy by the Indians of this land at the time of the
patent, it is evident that the action of the Department in patenting
the land was not in conformity with the policy of the Government or
the Department's own instructions, and that an injustice was done
to the Indians. This situation was aggravated by the fact that at
the time of the issuance of the mineral patent an application by the
Indian occupants for an allotment of the lands was before the De-
partment but had been overlooked. Since that date this Department
has at intervals sought tb palliate the injustice by attempting without
success to purchase lands for these Indians. At no time has a conclusive
analysis of the rights of the Indians been made. In 1915, the Depart-
m Ient of Justice was requested to investigate the case, but the only
determination then made was inconclusive. It consisted of a para-
graph in a letter from the United States Attorney at San Francisco,
reading as follows:

A. doubt arises in my mind as to whether a court of equity would cancel or
set aside a mineral patent after a contest had been made and a final determina-
tion made as to the kind of land, merely upon the grounds that the Interior
Department had overlooked an application that was pending relative to an
Indian allotment. I understand that mineral lands are only disposable under
the mining laws. :If this assumption is true could the Interior Department have
made the allotment?

This statement indicates that the United States Attorney merely
raised the question whether the Indian was entitled to the allotment
of the land in any case, and that no definite consideration, if any con-
sideration, was given to the right of the Indian occupants to be pro-
tected in their occupancy, regardless of their ability to obtain' an
allotment of the lands. Since that time, the Indians have persisted
in their claim to occupancy in spite of their failure to obtain sup-
port from the Govermnent and their eviction by State) authorities.

The time which the Department has permitted to lapse without
correcting this situation now militates against drastic action towards:
its correction. However, in view of the decision of the Supreme
Court in the Crnamer case, that the statute of limitations ont actions
to cancel patents. does, not.apply where protection of Indian occupancy
is sought, there is no legal bar to action by the United States to:
protect the Indians even at this date, through obtaining a modification
of the patent-insofar as it includes the occupied lands or a declaration
that the mineral title is subject to the occupancy rights of the Indians.
It is my opinion that the mineral patents were incorrectly issued, and
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that this case should be resubmitted to the Department of Justice for

its consideration of the occupancy rightg of the Indians in the light

of the Gramer case.

Approved: November 28, 1938.

OSCAR L. CHAPMAN,

Assistant Secretary.



PART II

REGULATIONS UNDER SECTION 40 OF THE MINERAL LEASING
ACT

UNITED STATES DEPARTMENT OF THE INTERIOR,
GEoLoGIcAL SURVEY.

The act approved June 16, 1934 (48 Stat. 977) amended the min-
eral leasing act of February 25, 1920 (41 Stat. 437), by adding
thereto Sec. 40 of the leasing act, as follows:

SEC. 40. (a) All prospecting permits anl leases for oil or gas made or issued
under the provisions of this Act shall be subject to the condition that in case
the permittee or lessee strikes water while drilling instead of oil or gas, the
Secretary of the Interior may, when such water is of such quality and quantity
as to be valuable and usable at a reasonable cost for agricultural, domestic,
or other purposes, purchase the casing in the well at the reasonable value
thereof to be fixed under rules and regulations to be prescribed by the Secre-
tary: Provided, That the land on which such well is situated- shall be reserved
as a water hole under section 10 of the Act of December 29, 1916.

(b) In cases where water wells producing such water have heretofore been
or may hereafter be drilled upon lands embraced in any prospecting permit or
lease heretofore issued under the Act of February 25, 1920, as amended, the
Secretary may in like manner purchase the casing in such wells.

(c) The Secretary may make such purchase and may lease or operate such
wells for the purpose of producing water and of using the same on the public
lands or of disposing of such water for beneficial use on other lands, and
where such wells have heretofore been plugged or abandoned or where such
wells have been drilled prior to the issuance of any permit or lease by persons
not in privity with the permittee or lessee, the Secretary may develop the same
for the purposes of this section: Provided, That owners or occupants of lands
adjacent to those upon which such water wells may be developed shall have
a preference right to make beneficial use of such water.

(d) The Secretary may use so much of any funds available for the plugging
of wells as he may find necessary to start the program provided for by this
section, and thereafter he may use the proceeds from the sale or other disposi-
tion of such water as a revolving fund for the continuation of such program,
and such proceeds are hereby appropriated for such purpose.

(e) Nothing in this. section shall be construed to restrict operations under
any oil or gas lease or permit under any other provision of this Act.

'Under. the provisions of this act all permits and leases issued after
its approval are subject to the authority of the Secretary of the
Interior to take over, -purchase necessary casing in, and condition for
water production. any well drilled which strikes water, of value, for
any 'of :the uses named..in the act, -provided that the taking over of
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such well will not restrict operations under the permit or lease. The
Secretary of the Interior may also take over and condition wells here-
tofore or hereafter drilled under permits and leases previously issued,
and may develop water in any wells plugged or abandoned or wells
drilled prior to the issuance of permits or leases by persons not in
privity with the permittees or lessees.

The provisions of this act do not -apply to wells drilled on lands
entered or patented under any of the public land laws with reserva-
tion of the oil and gas deposits since any water developed in such
lands does not belong to the United States.

Before approving any notice of intention to abandon any well on
land not excluded above, which well is known or believed to contain
water of such quality and quantity as to be valuable and usable at a
reasonable cost for agricultural, domestic, or other purposes, the Fed-
eral oil and gas supervisor having jurisdiction will submit a report
to the Director of the Geological Survey, containing information as,

* to the location of the well by legal subdivision of the public land
survey, the depth to water, the yield, if determinable, the suitability
of the water for irrigation, stock; domestic, or other beneficial use,
the amount and reasonable value of casing to be purchased, the nature
and estimated cost of repairs to condition the well as a source of
water, the existing and prospective markets for the water, and any
other pertinent factors bearing on a determination of the economic
value of the water supply available. A similar report will be made
by the: supervisor as :to other existing wells or plugged or abandoned
wells coming within the purview of the act.

Upon receipt of this report the Geological Survey will determine
the value of the water for any of the purposes stated in section 40
of the act. If the water is found to be valuable and usable at a rea-
sonable cost for any of the purposes specified in the act, 'the land
subdivision which contains the well will, if subject thereto be held to
be withdrawn by Executive order of April 17, 1926, and reserved for
public use pursuant to section 10 of the act of December 29, 1916 (39
Stat. 862), as a water hole.; If the water is found not to be valuable
and usable at a reasonable cost for any of the purposes specified in
the act, the oil and-gas supervisor will be directed to authorize proper
abandonment of the well.

* When the oil and gas supervisor reconmmends that a well be pre-
served as a source of water he will notify the register of the appro-
priate district land office of such recommendation and of the land
subdivision specifically involved. Upon receipt of such notice the,
register will note the same on the tract books and will thereafter
allow no filing or entry for the subdivision involved until otherwise
directed by the Commissioner of the General Land Office. When a
well found subject to the act has been duly conditioned for use under

[Val.
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the direction of the oil and gas supervisor, when title to the necessary
casing has been duly vested in the United States, and when decision
to lease rather than to operate has been reached, the register will be
directed to receive applications for lease of the requisite premises
and water involved. Such applications, including preference claims
asserted under section 40 (c), will be submitted in regular course to
the General Land Office where preference rights will be determined
-and an appropriate lease for the use of the water will be prepared
for award by the Secretary of the Interior to such applicant as he
shall determine to be equitably entitled thereto. The effective period
of the lease, and the terms and conditions thereof, shall be determined
by the Secretary of the Interior.

Funds available to the Geological Survey for the plugging and
abandonment of wells shall be advisable for the purchase of casing
and other necessary equipment contemplated by the act, for the con-
ditioning and maintenance of water wells, and for the development
of water supplies in abandoned wells found subject to the provisions
of the act.

W. C. MENDENHALL,
Director of the Geological Survey.
I concur:

ANTo i- .1NETTE FUNK,
Acting Commissioner of the General Land Ofice.

Approved: October 23, 1934.
T. A. WALTERS,

Acting Secretary of the Intenror.

STATE EXCHANGE APPLICATIONS IJNDER THE PROVISIONS OF
SECTION 8 OF THE TAYLOR GRAZING ACT

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

August 1,s 1936.

FROM THE ACTING ASSISTANT COMMISSIONER OF THE GENERAL LAND

OFFICE TO THE SECRETARY OF THE INTERIOR:

A number of State applications under section 8 of the Taylor Graz-
ing Act have been received in this office in which the State applies
for surface rights only, which is construed as aan election to receive
patent to the selected land with a reservation to the United States
of all minerals which may be contained therein. The State has also

'filed an election to have such exchange applications based upon equal
areas.

In view of the provisions of the act of June 26, 1936 (49 Stat. 1976),
amending section 8 of the act of June. 28, 1934 (48 Stat. 1269), it is
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considered that where a State exchange application is based upon equal
areas and the State elects to receive title to the selected lands with a
reservation of all minerals to the United States, it will not be necessary
to make any inquiry as to the mineral or nonmineral character of the
selected lands but that, all else. being regular, a patent may be issued
to the State for such lands with a reservation of all minerals to the
United States provided the State files in addition to the evidence
required by the governing regulations (Circular No. 1398) an affidavit
that no part of such land is claimed, occupied or being worked under
the mining laws. In this connection see 54 I. D. 47.

Approved: September 3, 1936.
CHARLES WEST,

Under Secretary.

PUBLICATION OF NOTICES OF OFFERING OF PUBLIC LANDS FOR
LEASE

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

August 29, 1936.
The Commissioner of the General Land Office is authorized, where

conditions warrant such action, to cause the publication of notice,
in lieu of the individual notice provided for in paragraph (15) of
Circular No. 1401, approved July 28, 1936,. offering for lease under
section 15 of the act of June 28, 1934 (48 Stat. 1269), as amended by
the act approved June 26, 1936 (49 Stat. 1976), all the vacant, un-
reserved, and unappropriated public, lands within any county in any
State, outside of duly established grazing districts, or proposed grazing;
districts.

Such notice shall be published in a newspaper having general cir-
culation in the county involved.

HAROLD L. IcKEs,
Secretary of the Interior.

GRAZING LEASES UNDER SECTION 15 OF TAYLOR GRAZING ACT
AS AMENDED JUNE 26, 1936

UNIrED STATES DEPARTMENT OF THE INTERIOR,

OFFICE OF THE SECRETARY.

Instructions, September 14, 19S6

.TAYLoR GRAzceG AcT-Puulposn-LIRERAL INTERPRETATION INTENDED-ISOATED
TnAcrs.

The paramount purpose of the Taylor Grazing Act, is to secure orderly and
regulated use of the grazing lands of the public domain, and this purpose is
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served by the issuance of leases of isolated tracts as well as by the estab-
lishment of grazing districts. Accordingly, in the absence of special reason,
its accomplishment should not be interfered with through a more restricted
interpretation of the word "unreserved," in section 15 of the act, than
Congress has clearly indicated it to have in. section 1 thereof.

RESERVED Prune LANDS-TERMS "REsERVED" AND "UNRESERVED" RELATIVE-
GRAZING DISTRICT.

Public lands may be "reserved" for another purpose and still be "unreserved"
for the purpose of inclusion within a grazing district.

TAYLOR GRxzImG AcT-PRovisiows CONSIDERazO IN PARr MATERnA-ErrFxcr.

Reference to provisions of the Taylor Grazing Act other than section 15 indi-
cates clearly that the word "unreserved" therein, relating to public lands,
should not be regarded as excluding from the operation of the section lands
embraced within withdrawals except such as are inconsistent with the
use of such lands for grazing purposes under the terms of the act.

TAYLOR GRAZING AcT-AUTHORiTY GRANTED DEPARTMENT HED IN RE LAND RESEU-
VATION-INTENT-INcoMPATmeILITSy OF USES.

The purpose of the requirement in the Taylor Grazing Act that the head of
the appropriate department approve the inclusion of reserved land in a
grazing district obviously has been imposed in order to prevent such inclu-
sion whenever the prior reservation is for a purpose inconsistent with the
use of the land for grazing purposes.

1UNRnsEaRsmD" PTJBLIc LANDS DwrFNE-SEcTIoN 15, TAYLOR GRAzING ACT, CoN-
STRUED.

Held, That by giving to the word "unreserved," in section 15 of the Taylor
Grazing Act its meaning when employed in section 1 of the act, namely, not
reserved for a purpose inconsistent with grazing, the underlying purpose of
the act can be subserved without defeating. the object Congress sought to
achieve by its use of that word.

First Assistant Secretary Wiaters to the Conmnissioner of the General
Land Ofice:
You have requested instructions in your letter of August 26, 1936,

whether applications for grazing leases under section, 15 of the
Taylor Grazing Act (act of June 28, 1934, 48 Stat. 1269), as amended
by section 5 of the act of June 26, 1936 (49 Stat. 1976, 1978),- may
be allowed in certain circumstances.

Section 15 of the Taylor Grazing Act, as amended, provides in
part:

The Secretary of the Interior is further authorized, in his discretion, where
vacant, unappropriated, and unreserved lands of the public domain are so
situated as not to justify their inclusion in any grazing district to be estab-
lished pursuant to this Act, to lease any such lands for grazing purposes, upon
such terms and conditions as the Secretary may prescribe: * * *

Many of the applications filed for leases under the foregoing
embrace lands covered by withdrawals by various Executive orders
for purposes of resurvey, aid of legislation, power sites, classifica-
tion of lands, phosphate, potash, petroleum, oil shale, and for other
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public purposes generally under the act of June 25, 1910 (36 Stat.

847), as amended by the act of August 24; 1912 (37 Stat. 497), or

by withdrawals of public lands for reclamation projects made under

authority of section 3 of the act of June 17, 1902 (32. Stat. 388).

The specific question raised is whether such lands are "unreserved"

lands of the public domain within the meaning of section 15 of the

Taylor Grazing Act.

Reference to other provisions of the act indicates clearly that

the word "unreserved" should not be regarded as excluding lands

covered by such withdrawals from the operation of section 15.

First, section 1 provides in part:

e * * the Secretary of the Interior is authorized * * * to establish graz-

ing districts or additions thereto * * * not exceeding in the aggregate an

area of one hundred and forty-two million acres of vacant, unappropriated,

and unreserved lands from any part of the public domain of the United States

(exclusive of Alaska), which are not in national forests, national parks and

monuments, Indian reservations, revested Oregon and California Railroad grant

lands, or revested Coos Bay Wagon Road grant lands, and which in his opinion

are chiefly valuable for grazing and raising forage crops: Provided, That no

lands withdrawn or reserved for siag other purpose shall bef included in any

such district except with the approval of the head of the department having

jurisdiction thereof. * * [Italics supplied.]

Thus, lands may be "reserved" for another purpose and still be "un-

reserved" for the purpose of inclusion within a grazing district.

Secondly, the following language in section 6 is important:

* *: * nothing herein contained shall restrict prospecting, locating, develop-

ing, mining entering, leasing, or patenting the mineral resources of such dis-

tricts under law applicable thereto.

While it, of course, would be possible to construe the act as per-

mitting the inclusion of lands within grazing districts although such

lands already have been reserved for other purposes, and at the same

time not to permit the issuance of grazing leases with respect to lands

simlarly. withdrawn but not suitable for inclusion within a grazing

district, there is no need or reasonable basis for such a distinction.

The paramount purpose of the act is to secure orderly and regulated

use of the grazing lands of the public domain. This purpose is

served by the issuance of leases of isolated tracts as well as by the

establishment of grazing districts. In the absence of special reason,

its accomplishment should not be interfered with through a more

restricted interpretation of the word "unreserved" in section 15 than

the Congress .clearly has indicated it to have in section 1. The pur-

pose of the requirement in the act that the head of the appropriate

department approve the inclusion of reserved land in a grazing dis-

trict obviously has been imposed in order to prevent such inclusion

whenever the prior reservation is for a purpose inconsistent with the

use of the land for grazing purposes. The word "unreserved" as
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used in section 1 thus means, in effect, not reserved for a purpose in-
consistent with grazing. By giving a similar construction to the same
word in section 15, the underlying purpose of the act can be subserved
without defeating the real object which Congress sought to achieve
by its use of that word..

You are accordingly instructed that grazing lease applications for
lands which are withdrawn as stated by you may be allowed, al-
though when necessary the leases may be appropriately conditioned
in order to prevent interference with the purpose of the prior reserva-
tion. In cases of lands withdrawn for power-site purposes the
Federal Power Commission should be called upon for report and
recommendation, and when lands included in withdrawals for recla-
mation projects are involved the Bureau of Reclamation should be
called upon for report and recommendation.

CLASSIFICATIONS UNDER TAYLOR GRAZING ACT

[Circular No. 1411]

UNITED STATES DEPARTMENT OF THE INTERIOR

GENERAL LAND OFFICE,
October 6, 1936.

REGISTERS, UNITED STATES LAND OFFICEs:

DIREcTOR, DIVISION oF GRAZING:

ACTING DIRECTOR, DIVISION OF INVESTIGATIONS:

Section V, page 8 of Circular No. 1401, approved July 28, 1936,
entitled "Regulations Governing the Leasing of Public Lands,
Exclusive of Alaska, for the Grazing of Livestock Under the Act of
June 28, 1934 (48 Stat. 1269), as Amended by the Act approved June
26, 1936 (49 Stat. 1976)," is hereby amended by adding thereto
Paragraph (23a),-as follows:

Lands embraced in a grazing lease shall be subject to classification and
disposal under the provisions of section 7 of the act of June 28, 1934 (48 Stat.
1269), as amended by the act of June 26, 1936 (49, Stat. 1976), provided that
before the allowance of any entry, selection, or location under said section 7
evidence must be furnished. that the applicant has agreed to compensate the
lessee for any grazing improvements placed on the lands entered, selected,
or located under the authority of the lease and for any injury caused to the
lessee's grazing operations by reason of the loss of the leased lands from
his leasehold. In the event the interested parties are unable to reach an agree-
-ment as to the amount of such compensation the amount shall be fixed by
the. Commissioner of the General Land Office subject to the right of appeal
to the Secretary of the Interior, whose decision shall be final. All such agree-
ments, to be effective, must be approved by the Commissioner of the General
Land Office. The failure of the applicant to pay the lessee in accordance with
the agreement shall be just cause for cancellation of the entry, selection, or
location. All subsequent annual rental charges will be proportionately reduced
for the loss of the lands from the leasehold.
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The form of lease attached to Circular No. 1401 is also amended

by adding Paragraph (d) to the section under "The lessor expressly

reserves :' as follows -

(d) The right to classify and permit entry, selection, or location of, under the

provisions of section 7 of the act of June 28, 1934 (48 Stat. 1269), as amended

by the act of June 26, 1936 (49 Stat. 1976), any part or all of the leased lands,

provided that before the allowance of any application therefor the applicant

shall agree, subject to the approval of the Commissioner of the General Land

Office, to compensate the lessee in accordance with paragraph (23a) of the

regulations approved July 28, 1936, as amended October 6, 1936.

FRED W. JOHNSON,
Commissioner.

Approved:
T. A. WALTERS,

First Assistant Secretary.

USE OF TIMBER UPON LANDS WITHIN ESTABLISHED GRAZING
DISTRICT

UNITED STATES DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

October 21, 1936.

FRoM THEJ ACTING COMMISSIONER OF THE GENERAL LAND OFFICE TO

THE DIRECTOR OF THE DIvIsION OF GRAZING:

By letter of September 25, 1936, Acting Director Falck advised

this officep that programs of the Division of Grazing C. C. C. Camps

called for a large amount of fencing and requested that the Division

of Grazing be granted authority to take such timber as is necessary

for such purposes from lands within established grazing districts

without the formality of making application therefor to the special

agent in charge.
As lands within grazing districts established under the Taylor

Grazing Act are under the primary jurisdiction of the Director of

Grazing who is authorized to do all things necessary to preserve the

lands and to provide for the orderly use, improvement, and develop-

ment of the range, it is considered that such authority carries with it

'the right to take such timber as may be necessary for such purposes

from lands within established grazing districts, without making ap-

plication therefor under the acts of June 3, 1878 (20 Stat. 88); or

March 3, 1891 (26 Stat. 1093), as provided in Circular No. 1285.

The special agent in charge should, however, in each case, be

promptly notified of the cutting, or intended cutting, in order that

his records may show the facts and that he may be advised that such

cutting was not done in trespass and that appropriate action may be

taken by him on applications for timber-cutting permits under the
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above-mentioned acts. The notice should show the kind and amount
of timber cut, or to be cut, the date or approximate date that the
cutting operations will be completed, and should contain a description
of the lands from which the timber is to be cut. -

I concur: October 21, 1936.
B. B. SmrrH,

Acting Director of Investigations.
Approved: October 21, 1936.

T. A. WALTERS,
First Assistant Secretary.

ISSUANCE OF ONE-YEAR LEASES UNDER SECTION 15, TAYLOR
GRAZING ACT

INSTRUCTIONS

[Circular No. 1412]

UNITED STATES DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

October 33, 1936:
REGISTERS, UNITED STATES LAND OFFICES:

With a view to expediting the issuance of grazing leases under
section 15 of the Taylor Grazing Act approved June 28, 1934 (48
Stat. 1269), as amended by the Act of June 26, 1936 (50 Stat. 1976),
you will, until further instructed, take action on applications for
such leases as herein directed.

In order that the procedure followed in each district land office
may be as uniform as possible, the following instructions are issued::

Copies of all pending applications in this office, embracing lands:
in your district and outside of established or proposed grazing dis-
tricts, are being forwarded to you under separate cover together with
copies of reports that have been received from the special agents in
charge.

You will immediately take up these and all other such cases for
action in the order of their filing, insofar as practicable, and obtain
the status of the lands involved as shown by the records of your
office, noting all conflicting lease applications and other conflicts.
When such status is obtained, you will not consider the applications
as to any lands not properly subject to lease, thereby eliminating
from consideration all but the vacant, unreserved, and unappropri-
ated public lands. However, when it is found that any application
for lease conflicts with an application under any other section of
the Taylor Grazing Act as amended, regardless of the date of filing
of such other application, or when it is found that the application
for lease embraces withdrawn or reserved lands, the lease applica-
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tion will be suspended as to such tract or tracts until such a time as
a determination can be made by this office regarding the respective
rights of the parties interested.

If it is found that any application embraces isolated or discon-
nected tracts of 760 acres or less you will, at the earliest date possible,
direct publication in the manner hereinafter prescribed. When an
application embraces tracts in excess of 760 acres no publication will
be required, and where it is found that an application includes tracts
of 760 acres or less and also tracts in excess of 760 acres, you will
direct publication only as to the tracts of 760 acres or less. Care
should be exercised in ordering publications in order that the same
tract is not included in more than one publication. The expense of
such publication will be paid for by the applicants.

Publication will be required on the senior application as to tracts
of 760 acres or less. However, if a lease for all or any part of the
tracts is awarded to an applicant on whose application publication
was not required, such applicant, prior to the inclusion of such lands
in a lease, will be required to furnish evidence to the effect that
the applicant who paid the expense of publication has been reim-
bursed for such cost or part thereof.

The following form of notice will be used when ordering publi-
cation:

DEPARTmENT OF THE INTaoron, U. S. Land Office- - _-_-___-_-__-____-__-_-
…___ ___ -___--____------__--__--------_…. Notice is hereby given that

_ __ __ __ __ __ __ __ __ _ _ ,o f_ __ __ _- -- -- -- -- -- -- -- -- ------- -----
(Applicant) (Post office address)

has filed application - ---------------------_under the Taylor
(Serial number)

Grazing Act to lease …-___-____---------…---------------------------

(Description of land applied for)

Said lands are offered for lease upon such terms and conditions as may be
prescribed. Any and all persons desiring to lease all or any part thereof for
grazing purposes under authority of said act, must file notice of their claims,
or proper grazing lease, applications, in this office within 90 days from date
of the first publication of this notice.

Register.
Date of first publication: …___I _-___-_ ____ .

In directing publication you will be guided by the instructions
contained in paragraph 15 of Circular 1401, except that you will
direct publication in all cases whether they are pending in this office
or not.

To assist you in adjudicating applications there will be detailed to
your office by the Division of Investigations a special agent or agents
familiar with the land within your land district who will act in' an
advisory capacity to you especially regarding the carrying capacity
of the land involved and as to any division of lands to be made between
conflicting applications based upon information obtained by them

[Vol.
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through previous*investigations in the vicinity. This procedure will,

for the time being, eliminate the submission of formal reports by the

Division of Investigations as heretofore required under former

instructions (Circular 1401).
As to applications for lease embracing a tract or tracts in excess

of 760 acres which are properly subject to lease, you will in each

case make a determination as to the lands which, in your opinion,

the applicant is entitled to lease. In making this determination you

will take into consideration all information contained in your records,

together with such other information as the special agent is able to

furnish. This course of action will also be followed on applications

which include both tracts of 760 acres or less and tracts in excess of

760 acres except that you will not withhold the issuance of leases on

such applications as to the tracts in excess of 760 acres, pending the

expiration of the 90-day preference period allowed in the published

notices.
In determining the rental to be charged, you will use as a basis the

chart to be furnished you by this office which is self-explanatory. It

indicates the theoretical number of acres per cow-montlh required under

normal conditions. (You may also take into consideration the number

of livestock the applicant or applicants state in their applications they

desire to graze upon the land.) Based upon the seasonal use of the

range in any particular area and a nominal charge of 5 cents per head

per month or fraction thereof per each head of cattle or horses and 1

cent per month or fraction thereof for each sheep or goat, the rental

charge for the area awarded in the lease will be arrived at.

When such determination is made as to the lands to be awarded and

the rental to be charged, you will prepare and forward to the appli-

cant by registered mail a proposed lease, in quadruplicate, on forms

to be furnished you, advising him that he will be allowed 10 days

from receipt thereof within which to execute the proposed lease and

return the same to you accompanied with the amount due as rental as

set forth-therein.
In the event the applicant is not awarded all the lands applied for,

your letter to him should set forth fully all reasons why the proposed

lease does not embrace all the lands and that your action is subject

to the right of appeal to the Commissioner of the General Land Office,

advising him, however, whether or not an appeal is filed, his rights as

to any lands applied for but not included in the proposed lease will,

in due course, be adjudicated by the General Land Office and such

lands included in a supplemental lease to him if warranted.

If, within the time allowed, the applicant returns the-lease forms

properly executed, together with the amoimt due as rental, you will

date and sign the four copies and make appropriate notations on your

411
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records. You will then forward one copy of the lease to the applicant,
retain one copy for your files, and forward the original and one signed
copy to this office, together with copies of all correspondence had in
connection with the issuance of the lease.

If and when an appeal is filed from your award of the lease, you will
immediately forward the same, together with copies of your corre-
spondence to this office, and any decision rendered by this office will be
subject to the right of appeal to the Secretary of the Interior.

Upon expiration of the 90-day period allowed in the published
notices, relative to tracts of 760 acres or less, you will consider all
protests, objections, and other lease applications for any or all
the lands involved that may have been received in your office and
proceed to make such determination as to the award of the lands as
outlined above.

These regulations are not to be considered as a revocation of Circular
1401, as amended by Circular 1411, but are to be considered a tem-
porary modification thereof in so far as said circular is inconsistent
herewith.

ANTOINE= FrNiK,
Acting Comrmissioner.

I concur:
JULIAN TRPrETT,

Acting Director, Division of Grasring.
I concur:

B. B. SMIrr,
Approved: Acting Director of Investigations.

T. A. WATmERs,
First Assistant Secretary.

FORM OF LEASE

[Form 4-722a. Approved October 22, 1936]

[To be executed by applicant in quadruplicate]

Serial _______-___- '
This indenture of lease, entered into by and between the United States of

America, party of the first part, hereinafter called the lessor, acting in this
behalf by __--___--_----____-___----- _, Register, United States Land Office,
and …___----_--___--____--__---, party of the second part, hereinafter called
the lessee, under, pursuant, and subject to the terms and provisions of the act
of Congress approved June 28, 1934 (48 Stat. 1269), as amended by the act of
June 26, 1996 (49 Stat. 1976), entitled "An Act to stop injury to the public
grazing lands by preventing overgrazing and soil deterioration, to provide for
their orderly use, improvement, and development, to stabilize the livestock
industry dependent upon the public range, and for other purposes," hereinafter
referred to as the act, which is made a part hereof. WITNrESSEa:

That the lessor, in consideration of the rents to be paid and the covenants
to be observed as herein set forth, does hereby grant and lease to the lessee
an exclusive right and pri-;lege of using for grazing purposes the following-
described tract of land:

[Val.
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containing approximately -__-____-____-_acres, together with the right to
construct and maintain thereon all buildings or other improvements necessary
to the full enjoyment thereof, for a period of one year from date hereof.

In consideration of the foregoing, the lessee hereby agrees:
(a) To pay the lessor a yearly rental _-_-___-_-_-_-___-__-____

(b) To observe the laws and regulations for the protection of game
animals, game birds, and nongame birds, and not unnecessarily disturb such
animals or birds.

(c) That neither he nor his employees will set fires that will result in
damage to the range or to wild life, and to extinguish all camp fires started
by him or any of his employees before leaving the vicinity thereof.

The lessor expressly reserves:
(a) The right to permit prospecting, locating, developing, mining, entering,

leasing, or patenting the mineral resources, and to dispose of such resources
under any laws applicable thereto; the right to permit the use and disposi-
tion of timber on the lands embraced in this lease, under existing laws and
regulations; and nothing herein contained shall restrict the acquisition;
granting, or use of permits or rights of way under existing law.

(b) The right to classify and permit entry, selection or location of, under
the provisions of Section 7 of the act of June 28, 1934 (48 Stat. 1269), as
amended by the act of June 26, 1936 (49 Stat. 1976), any part or all of the
leased lands, provided that before the allowance of any application therefor
the applicant shall agree, subject to the approval of the Commissioner of the
General Land Office, to compensate the lessee in accordance with paragraph
(23a) of the regulations approved July 28, 1936, as amended October 6, 1936.

It is further understood and agreed:
(a) That the lessee expressly agrees that authorized representatives of

the Department of the Interior at any time shall have the right to enter
the leased premises for the purpose of inspection, and that Federal agents,
including game wardens, shall at all times have the right to enter the
leased area on official business.

(b) That the lessee shall not sell or remove for use elsewhere any timber
growing on the leased land but may take such timber thereon as may be
necessary for the erection and maintenance of improvements required in
the operation of this lease.

(a) That this lease is granted subject to valid existing rights and to all
rules and regulations which the Secretary of the Interior has prescribed.

(d) That the lessee may construct, or maintain and utilize, any fence,
building, corral, reservoir, well, or other improvements needed for the exer-
else of the grazing privileges of this lease, but any such fence shall be so
constructed as to permit ingress and egress for miners,. prospectors for
minerals, and other persons entitled to enter such area~ for lawful purposes.

(e) That the lessee shall take all reasonable precaution to prevent and
suppress forest, brush, and grass fires.

(f) That upon the termination of this lease by expiration or forfeiture
thereof pursuant to paragraph (I) hereof, in the absence of an agreement
to the contrary, if all rental charges due the Government have been paid,
the lessee may, within a reasonable period, to be determined by the lessor,
remove or make other disposition of all property belonging to him, to-
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gether with any fence, building, or other removable range improvements
of any kind owned or controlled, by him, but if not removed within the
period of time specified by the lessor, such property, buildings, and improve-
ments shall become the property of the United States.

(g) That the lessee agrees to comply with all Federal and local laws
regarding sanitation and such other sanitary measures as may be necessary.

(h.) That the lessee will not so enclose roads or trails commonly used for
public travel as to interfere with the traveling of persons who do not
molest grazing animals.

(i) If the lessee shall fail to pay the rental as herein specified, or shall
fail to comply with the provisions of the act, or make default in the per-
formance or observance of any of the terms, covenants, and stipulations
hereof or of the general regulations promulgated and in force at the date
hereof, and such default shall continue 60 days after service of written
notice thereof by the lessor, then the lessor may, in his discretion, termi-
nate and cancel this lease.

It is further covenanted and agreed that each obligation hereunder shall
extend to and be binding upon, and every benefit hereof shall inure to, the heirs,
executors, administrators, successors, or assigns of the respective parties hereto.

IN WITNESS WHEREOF, I, -_____-- I _----_-___-_- _, party of the second
part, have hereto affixed my signature this _ day of …_- _____-_,

1 9-- --- In : : ; R 0 0 - -- - - - 7- -- -- -- -- -- -
v X ~~~~~~--------- _ _ _ _ _ _ _ _ _ _

IN WITNESS WHEREOF, and as representative of the United States of America,
party of the first part, I have hereunto affixed my signature this __ day of
__ __ -- __, 1 9 __. :

THE UNITED STATES OF AMERICA,

By 
Form approved: Register, United States Land Office.

Form approved: X

T. A. WALTERS,
First Assistant Secretary.

REGULATIONS GOVERNING MOTORTRUCK OR WAGON ROAD
RIGHTS OF WAY UNDER THE ACT OF JANUARY 21, 1895 (28
STAT. 635), AS AMENDED BY THE ACT: OF MAY 11, 1898 (30 STAT.
404)

[Circular No. 1413]

UNITED STATES DEPARTMENT OF THlE INTERIOR,

GENERAL LAND OFFICE,

October 26, 1936.
REGISTERS, UNITED STATES LAND OFFICES:

For some years it has been the practice of the Department to ap-
prove, maps filed under the act of January 21, 1895 (28 Stat. 635),
as amended by section 1 of the act of May 11, 1898 (30 Stat. 404),
showing rights of way for motortruck roads used in connection-with
logging operations and to approve maps showing rights of way for
narrow-gauge railroads used in connection with such operations.

LVol.~
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On May 21, 1936, the Department approved an office letter
(1641472) addressed to the representative of a mining company hold--
ing that the said act as amended is applicable to rights of way for
motortruck or wagon roads used in connectioll with the other busi-
nesses enumerated in the act of January 21, 1895, namely, mining
or quarrying.

You will, therefore, accept applications under the said act, as
amended, for rights of way for tramways, tramroads, motortruck
and wagon roads to be used in connection with the businesses enumer-
ated in the act. A : , :

ANTOINETMCE FUN1I,
Approved: Acting Commissioner.

T. A. WALTERS,
First Assistant Secretary.

OIL AND GAS OPERATING REGULATIONS APPLICABLE TO LANDS
OF THE UNITED STATES AND TO ALL RESTRICTED TRIBAL AND
ALLOTTED INDIAN LAND (EXCEPT OSAGE INDIAN RESERVA-
TION)

UNITED STATES DEPARTMENT OF THE INTERIOR,
GEOLOGICAL SURVEY.

INTRODUCTION

These operating regulations are issued to, govern oil and gas opera-
tions, as follows:

On public lands and naval petroleum reserves: Under the act of February
25, 1020 (41 Stat. 437); act of June 4, 1920 (41 Stat. 812); act of March 4, 1923
(42 Stat. 1448) ; act of April 30, 1926 (44 Stat. 373); act of February 25, 1928
(45 Stat. 148); act of May 31, 1930 (46 Stat. 373); act of March 4, 1931 (46
Stat. 1523); act of February 9, 1933 (47 Stat. 798); act of May 23, 1934 (48
Stat. 796) act of June 16, 1934 (48 Stat. 977) ;. act of August 21, 1935 (49
Stat. 674); and any amendments thereto or other applicable laws not cited
herein.

On restricted Indian lands: Under the act of February 28, 1891 (26 Stat. 795)
act of April 26, 1906 (34 Stat. 137); act of May 27, 1908 (35 Stat. 312) ; act
of March 3, 1909 (35 Stat. 781-783); act of February 14, 1920 (41 Stat. 426)
act of May 29, 1924 (43 Stat. 244); act of May 26, 1930 (46 Stat. 385); and
any amendments thereto or other applicable laws not cited herein.

The following regulations will govern the development and produc-
tion of oil, gas, and casing-head or natural gasoline, including pro-
pane, butane, and other hydrocarbons, on reserved and unreserved
public lands of the United States, including naval petroleum reserves,
and on restricted Indian lands, tribal and allotted.

DEFINITIoNs

The following terms as used in these regulations shall have the
meanings here given:

41&-
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Supervisor.-A representative of the Secretary of the Interior,
under direction of the Director of the United States Geological Sur-
vey, authorized and empowered to supervise and direct operations
under oil and gas leases and prospecting permits, to furnish scientific
and technical information and advice, to ascertain and record the
amount and value of production, and to determine and record rentals
and royalties due and paid pursuant to these regulations. As to
lands in naval petroleum reserves within his district, a supervisor
serves also as a representative of the Secretary of the Navy.

Representative.-Any employee of the Department of the Interior
who is designated by a supervisor to perform any specified duties or
to act for him in any specified part or all of the supervisor's district..

Offcer in charge.-The supervisor or such other officer as the Sec-
retary of the Interior may designate to supervise technical operations
for the development and production: of oil and gas on restricted
Indian lands. Over such lands he shall exercise the authority and
power and perform the duties of supervisor as provided in these
regulations.

Supeanntendent.-The superintendent of an Indian agency, or other
officer authorized to act in matters of record, law, and collections with
respect to oil or gas leases for restricted Indian lands.

Lease.-A prospecting permit, lease, or other agreement authorized
by law for the development and production of oil or gas on lands of
the United States or on restricted Indian lands.

Leased Zands, leasehold.-Lands or interests in lands or deposits
covered by a lease as herein defined.

Lessor.-The party to a lease who holds title to the leased lands.
Lessee.-The party authorized by a lease to develop and produce oil

or gas on the leased lands in accordance with these regulations.
Permittee.-A lessee whose rights are defined by an oil and gas

prospecting permit.
JURISDICTION

Drilling and producing operations, handling and gaging of oil, and
the measurement of gas or other products, rental and royalty liability
and payments, and technical operations generally are under the juris-
diction of the supervisor or his representative in the district where
the leased lands are located. Upon request, the district oil and gas
supervisor or the Director, United States Geological Survey, Wash-
ington, D. C., will advise any person concerning these or any -other
matters relative to oil and-'gas development and operation on lands
subject to these regulations. '

SUPERVISION

The supervisor is hereby authorized to require compliance with
lease terms, with these regulations, and with applicable law to the

[Veldt
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end that all operations shall conform to the best practice and shall
be conducted in such manner as to protect the deposits of the leased
lands and result in the maximum ultimate recovery. of oil and gas
with -minimum. waste.

Inasmuch as conditions in one area may vary widely from condi-
tions in another area, these regulations are general, and detailed
procedure thereunder in any particular area is subject to the judg-
ment and discretion of the supervisor.

SECTION 1. POWERS AND DUTIES OF SUPERVISOR

The supervisor directly or through his representatives shall have*
the authority and the' obligation to perform. the following duties:
* (a) Inspect and supervise operations for the development and
production of oil and gas or related products for the -purpose of
insuring compliance-. with these regulations; prevent waste of oil:
and gas, damage to formations or deposits containing oil, gas, or.
water or to coal measures or other mineral deposits, injury: to life,
:or property, or economic waste; and issue instructions necessary,
in his judgment, to: accomplish these purposes.

(b) Make reports to his superior administrative officer as to the:
general condition of leased lands and the manner in which opera-
tions: are being conducted and departmental orders are being obeyed,
and submit from time to time information and recommendations for 
safeguarding and protecting surface property: and underlying min-
;eral-bearing formations.

(c)'Prescribe the manner and form'in which.records of all opera-
tions, reports, and notices shall be made by lessees.

(d) Require that, in the manner prescribed or approved by him,
adequate samples be taken and tests or surveys be made to determine
(1) the identity and character of formations, (2) the presence or
waste of oil, gas, or water, (3) the quantity and quality of oil, gas,
*or water, (4) the amount and direction of deviation of any well
from the vertical, and (5) the proper conduct of operations with
due regard to the interests of the lessor.

(e): Require correction, in a manner to be prescribed or approved
by' him, of any condition which is causing or is likely to cause dam-
age to any formation containing oil, gas, or water or to -coal meas-
ures or other mineral deposits, or which is dangerous to life or prop-
erty or wasteful of oil, gas, or water; require substantially vertical
drilling when necessary to protect interests in other* properties;
demand drilling in accordance with the, terms of the lease or of
these regulations; and. require plugging and abandonment: of any
well or wells no: longer used dr useful in accordance with such plans
as may be approved or prescribed, and, upon failure to- comply with
such requirement, perform the work at the, expense of~ the lessee,
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expending available public funds, and submit such report as may be,
needed to furnish' a, basis, for .appropriate action to obtain
reimbursement.E

(f) Fix the percentage of the potential capacity of- any oil or
gas well that may be utilized when, in his opinion,: such action is
necessary to protect the productive formations, and specify the time
and method for determining the potential capacity of such wells.

(g) Approve a well-spacing and well-casing program for the
proper development of the lease and assist and advise lessees in the

'planning and conduct of tests and experiments for the purpose of
increasing the efficiency 'of operation. I .

(h) Compile and maintain records of production and of rentals
and royalties due and paid, estimate drainage and compute losses to
the lessor resulting therefrom, and estimate the amount and value
of gas and other products wasted. The supervisor shall render
monthly to the lessee or his agent statements showing the amount
of oil, gas, casing-head or natural gasoline, propane, butane,: or
other hydrocarbons produced and the amount due to the lessor as
royalty from each lease; the loss by drainage and the compensation
due to the lessor as reimbursement; and, except as to any disposal
of gas that shall have been determined by the Secretary of the Inte-
rior to be sanctioned by the laws of the I United: States and of the
State in, which it occurs, the amount and full, value, computed at a
price of not less than 5 cents per 1,000 cubic feet, of all gas wasted
by blowing, release, escape into the air, or otherwise.

(i) Approve, subject to such conditions as he shall prescribe, divi-
sion orders granting to pipe-line companies authority to receive oil
or gas from leased lands in accordance with Government rules and
regulations; sign run tickets or other receipts for royalty oil deliveredV
to a representative of the lessor or to the lessor's account. Approvep
sales contracts, subject to any conditions, modification, or revocation
that may be prescribed on review thereof by the Secretary of the
Interior or by the Secretary of the Navy if for production from the
naval petroleum reserves.

(j) On receipt'of an application for relief from any drilling or
producing requirement under a lease, (1). forward such application,.
with a report and recommendation, to the appropriate official and,
pending action thereon, grant such temporary relief as he may deemn'
warranted in the premises; or (2) reject such application, subject
to the right of appeal as provided in section 6 hereof; and (3) ter-
minate authorized relief after notice of intention, to' resume opera-
tions or upon his own initiative.

(k) Require, by written notice or otherwise, immediate suspension
of any operation or practice contrary to the requirements of these
regulations or, to the written order's of the supervisor or his repre-
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sentative, and, in his discretion, shut down any operation and- place
under seal any property or equipment necessary to assure compliance
with such regulations or orders.

(1) Receive and transmit promptly for review all appeals from
his written orders, together with his, report in the premises.

SECTIoN 2. REQUIREMENTS FOR AiL LESSEES (INCLUIDING PERMITTEES)
AND TH:EImR AUT-HORIZED AGENTS

(a) The lessee shall comply with the terms of the agreement, lease,
or permit and of these regulations and with the written instructions
of the supervisor or his representatives and shall take precautions to
prevent waste of oil or gas, 'damage to formations or deposits con- -
taining oil, gas, or water or to coal measures or other mineral -de-.
posits, injury to life or property, or economic waste.
* (b) The lessee, before he begins drilling or other operations, shall

designate in writing for each permit, lease, or agreement, the name
and post-office address of a local agent on whom the supervisor or
other authorized representative of the United States may serve notice
or communicate in obtaining compliance with these regulations.

If the local agent so designated 'shall at any time be incapacitated
for duty or absent from his designated address, the lessee shall
designate in writing a substitute to serve in his stead, and, in the ab-
sence of such agent or of written notice of the appointment of a sub-
stitute, any employee of the lessee who is on the leased lands or the
contractor or other person in charge of operations will be considered
the agent of the lessee for the service of written orders or notices as
provided in these regulations, and service in person or by ordinary
mail upon any such employee, contractor, or other person will be
deemed service upon thle lessee. All changes of address and any ter-
mination of the agent's authority shall be immediately reported, in
writing, to the supervisor or his representative. In 'case of such ter-
mination or of controversy between the: lessee and the designated
agent, the Department. will recognize the record title holder, but the
agent, if in possession 'of the leasehold will be required to protect
the interests of the lessor.

(c) The lessee must not drill any well within 200 feet of any of the
outer'boundaries of the leased lands except where necessary to protect
those lands against wells on land the title to which is not held by
the lessor, and then only on consent first had in Writing from the
supervisor. The lessee must not drill any well within 200' feet of the
'boundary of any legal subdivision without first submitting adequate
reasons therefor and obtaining consent in writing from the superb
visor, such consent to be subject to such conditions as may be' pre-
scribed by said official. ' ' '
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Lessees of Indian lands must not drill any well within 200 feet of
any house or'barn standing on the leased lands at the date of issuance
of the lease without the lessor's written consent, approved by the
officer in charge and the superintendent.

(d) The lessee shall submit before commencing any operations an
adequate well-spacing and well-casing program. Such program must,
be approved by the supervisor and may be modified from time to time
as conditions warrant, with the consent and approval of the
supervisor.

The lessee shall not begin to drill, redrill, deepen, plug back, shoot,
or plug and abandon anywell, make water shut-off or formation test,
alter the casing, stimulate production by vacuum acid, gas, air, or
water injections change the method of recovering production, or use
any formation or well for gas storage or water disposal without first
notifying the supervisor. or the supervisor's representative of his plan
or .intention, and receiving approval prior to commencing the con-
templated work.

The lessee shall drill diligently and produce continuously froa
such wells as are necessary to protect the lessor from loss of royalty
,by reason of drainage,, or, in lieu thereof, with the consent of the
supervisor, he must pay a sum estimated to reimburse the lessor for
such loss of royalty, the sum to be fixed monthly by the supervisor.

The lessee or his agent or operator, when and as required by the
supervisor or his representative, shall submit a copy of the daily drill-
ing report.

The lessee, whenever drilling or producing operations are suspended
for 24 hours or more, shall close the mouth of the well with a suitable
plug or other fittings acceptable to the supervisor.

(e) The lessee shall mark each and every derrick or well in a con-
spicuous place with his name or the name of the operator, the serial
number of the' lease or the name of the lessor if on Indian land, and
the number and location, of the well, and shall take all necessary
means and precautions to preserve these markings; and on public
lands he shall place at all corners of the leased land substantial monu-
ments appropriately marked so that the boundaries can be readily
traced -on the ground. When required by the supervisor or his repre-
sentative, an abandoned well shall be marked with a permanent
monument, on which shall be shown the number and location of the
well. This monument shall consist of a piece of pipe not less than
4 inches in diameter and not less than 10 feet in length, of which 4
feet shall be above the ground level, the remainder being embedded in
cement. The top of the pipe must be closed with a screw cap or cement
plug.

(f) The lessee shall keep on the leased lands or at his headquarters
in the field accurate records of the drilling, redrilling, deepening,
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plugging, or abandoning of all wells and of all alterations to casing,
the records to show all the formations penetrated, the content and
character of oil, gas, or water in each formation, and the kind, weight,
size, and landed depth of casing used in drilling each well on the
leased lands.

He shall take such samples and make such tests and surveys as
may be required by the supervisor with.ea view to determining con-
ditions in the well and obtaining information concerning materials
(formations) encountered and shall furnish such characteristic sam-
ples of each formation penetrated or substance encountered as may
be requested by the supervisor or his representative.

Within 15 days after the completion of any well and within 15
days after the completion of any further operations on it, the lessee
shall transmit to the supervisor or his local representative copies
of these records on forms (see section 5 oIf these regulations) fur-
nished by the supervisor.

The lessee shall also submit such other reports and records of
operations as may be required and in the manner and form prescribed
by the supervisor.

Upon request and in the manner and form prescribed by the;
supervisor the lessee shall furnish a plat showing the location,
designation, and status of all wells on the leased lands, together
with such other pertinent information as the supervisor may require.

(g): When drilling in "wildcat" territory or in a gas or oil fieldt
where high pressures are likely to exist, the lessee shall take all
necessary precautions for keeping the well under control at all times
and shall provide at the time the well is started the proper high-
pressure fittings and equipment; under such conditions the con-
ductor string of. casing must be cemented to the surface and all
strings of casing must be securely anchored.

(h) When drilling with cable tools, the lessee shall provide at
least one properly prepared slush pit, into which must be deposited
mud and cuttings from clay or shale free of sand that will be suit-
able for the mudding *of a well. When necessary or required, they
lessee shall provide a second pit for sand pumpings and other ma-
terials obtained from the well during the process of drilling that
are not suitable for mudding.

(i) When drilling with rotary tools, the lessee shall provide, when
required by the supervisor or his representative, an auxiliary mud
pit of suitable capacity and maintain therein a supply of extra
heavy mud for emergency use in case of blow-outs or lost circulation.

(j) The lessee shall drill substantially vertical wells, material de-
viation from the vertical being permitted only on written approval
of the supervisor and where interests in other properties will not be
unfairly affected.

421
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(k) -By approved methods, the lessee: shall shut offI and exclude-

all water from any oil- or gas-bearing stratum to the satisfaction
of the supervisor, and to determine the effectiveness of such opera-

tions he shall make a casing and a water shut-off test before sus-

pending drilling operations or drilling into the oil or gas sand and

completing the well.
The lessee shall test for commercial productivity all formations

that give evidence of carrying oil or gas, the test to be made to the

satisfaction of and in a manner approved in advance by the super-

visor or his representative. Unless otherwise specifically approved

by the supervisor or his representative, formation tests shall be made

at the. time the formations are penetrated and in the absence of

excessive back pressure from a column of water or mud fluid.
(1)) The lessee shall not deepen an oil or gas well for the purpose

of producing oil or gas from a lower stratum until all upper produc-

tive strata are protected to the satisfaction of the supervisor.
(m) The lessee shall prevent any oil or gas well from blowing open

and shall take immediate steps and exercise due diligence to bring

under control any "wild" or burning oil or gas well or any water well.

(n) The lessee shall complete and maintain his wells in such mech-

anical condition and operate them in such manner as to prevent, as

far as possible, the formation of emulsion, or so-called B. S., and the

infiltration of water. If the formation of emulsion, or B. S., or the

infiltration of water, cannot be prevented or if all or any part of the

product is unmarketable by reason thereof or on account of any im-

purity or foreign substance, the lessee shall put-such unmarketable
products into marketable condition, if commercially feasible. It is

an obligation of the lessee to put into marketable condition all prod-

ucts produced from the leased land and pay royalty thereon, without
recourse to the lessor for deductions on account of costs of treatment
or of costs of shipping. To avoid excessive losses from evaporation

while breaking down emulsions emulsified oil shall not be heated to

temperatures above the minimum required to put the oil into market-
able condition. If excessive temperatures are required to break down an

emulsion, then other means of dehydration must be utilized. Under such

circumstances the supervisor or his representative must be consulted.
(o) B. S. and salt water from tanks or wells shall not be allowed to

pollute streams or damage the surface or pollute the underground
water-of the leased or adjoining land. If the B. S. cannot be treated

or burned or if the volume of salt water is too great for disposal by

usual methods without damage, the supervisor or his representative
must be- consulted, and the B. S. or salt water disposed of by some
method approved by him.

(p) -All production run from leased lands shall be gaged or meas-

ured according to methods approved by the supervisor or hisrepre-
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sentative. The lessee shall provide: tanks suitable for containing and
measuring accurately all crude oil produced from the wells and shall
furnish to the supervisor, or his: representative at.least two acceptable
copies of all tank tables.: Meters -for measuring oil must be first ap-
proved by the supervisor, and tests of their accuracy shall be made
when directed by that official. The lessee shall not, except during an
emergency and except by special permission of the supervisor or his
representative, confirmed in writing, permit oil. to be stored or re-
tained in. earthen reservoirs or in any other receptacle in which there
may be undue waste of oil.

(q) The lessee shall promptly plug and abandon or condition as a
water well. any well on the leased land that is not used or useful for
the purposes of the lease, but no productive well shall be. abandoned
until its lack of capacity for further profitable production of oil or
gas has been demonstrated to the satisfaction of the supervisor. Be-
fore abandoning a well the lessee shall submit to the supervisor or-his
representative a statement of reasons for abandonment and his de-
tailed plans. for carrying on the necessary work, together with dupli-
cate copies of the log, if it has not already been submitted. A well
may be abandoned only after receipt of written approval .by the
supervisor or his representative, in which the manner and method of
abandonment shall be approved or prescribed.

'r) The lessee shall prevent the waste or Awasteful utilization of
gas and shall pay the lessor the full value of all gas wasted by blowing,
release, escape, or otherwise, at a price not less than 5 cents for each
1,000 cubic feet, unless such waste of gas under the particular cir-
cumstances involved -shall: be determined by the Secretary of the
Interior to be sanctioned by laws of the United States and of the
State in which it occurs. The production of oil. and gas shall be
restricted to such amount as can be put to beneficial use with adequate
realization of values, and in order to avoid excessive production of
either oil or gas, when required by the Secretary of the department
having jurisdiction over the leasehold, shall be limited by the market
demand for gas or by the market demand for oil.

(s) Thd lessee shall take all reasonable precautions to prevent acci-
dents and fires, shall notify the supervisor or his representative within
24 hours of all accidents or fires on the leased land, and shall submit
a full report thereon within 15 days.

(t) The lessee shall file with the supervisor or his representative
triplicate (quadruplicate for production' of naval petroleum reserves)
signed copies of all contracts for the disposition of all products of
the leased land except that portion used for purposes of production on
the leased land or unavoidably lost, and he shall not sell, or otherwise
dispose of said' products except in accordance with a sales contract,
division order, or other arrangement first approved.
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(u) The lessee desiring relief from any operating or royalty re-
quirement under a lease shall file, in triplicate (quintuplet for applica-
tions on naval petroleum reserve leases), with the supervisor or his
representative an application therefor, including thVrein a full state-

* ment of the circumstances that. render relief necessary or proper.
(v) The lessee shall tender all payment of rental and royalty (un-

less the lessor elects to take royalty: in kind) by check or draft on a
solvent bank, open for the transaction of business onl the day-the check
or draft is issued, or by money order drawn to the order of the ap-
propriate receiving officer. Payments shall be transmitted through
the oil and gas supervisor, shall be accompanied by a statement by the
lessee, in duplicate, showing the specific items of rental, or royalty
that the remittance is intended to cover, and shall be made at such
time or times as the lease provides.

If the lessor elects to take royalty on production in kind, such
royalty in kind shall be delivered on the leasehold by the lessee to the
order of and without cost to the lessor. Upon the lessor's request,
storage, free of charge for 30 days after the end of the calendar month
in which the royalty accrues, shall be furnished for royalty oil taken
in kind. Storage shall be provided on the leased lands or at a place
mutually agreed upon by the supervisor or his representative and
the lessee.

(w) Lessees of Indian land shall not use any timber from the land
except under written agreement with the owner, such agreement to be
subject to the prior approval of the superintendent of the Indian
agency having jurisdiction. On demand of the supervisor, pipe lines
on Indian land shall be buried below plow depth.

(x) Lessees of Indian land shall pay to the superintendent through
the oil and gas supervisor, for. the account of the lessor, all fines

i assessed under the provisions of section 4 of these regulations and
shall pay direct to the superintendent the assessed value of all damage
to lands, crops, buildings, and other improvements of the lessor oc-
casioned by the lessee's operations. The amount of damage, will be
assessed by the superintendent.

SECTION 3. MEASUREMENT OF PRODUCTION AND COMPUTATION OF

ROYALTIES

(a) leca8urement of oil.-The volume of production shall be com-
puted in terms of barrels of clean oil of 42 standard United States
gallons of 231 cubic inches each, on the basis of meter measurements
(meter must be approved by: supervisor) or tank measurements of
oil-level difference, made and recorded to the nearest quarter inch of
100 percent capacity tables, and of the following corrections:

(1)' The percentage of impurities (water, sand, and other foreign
substances not constituting a natural component part of the oil) shall
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be determined to the satisfaction of the supervisor, and 'the observed
volume of oil shall be corrected to exclude the entire volume of such
impurities.

(2) The observed volume of oil shall be corrected to the actual
volume at 60 F. .in accordance with table 2 of Circular 154 of the
National Bureau of Standards (May 29, 1924) or any revisions
thereof and any supplements thereto, provided that the supervisor in
his discretion may authorize computation of correction for tempera-
ture in terms of 1 percent for a specified number of degrees if closely
approximating the computation in accordance with Circular 154 of
the Bureau of Standards or its supplements.

(3) The gravity of the oil shall be* determined in accordance with
table 3 of Circular 154 of the National Bureau of Standards (May 29,
1924) or any revisions thereof and any supplements thereto.

(4) For the convenience of the lessor and lessee, monthly state-
ments of production and royalty shall be based in general on produc-
tion recorded in pipe-line runs or other shipments. When shipments
are infrequent or do not approximate &ctual production, the super-
visor may require statements of production and royalty to be made
on such other basis as he may prescribe, gains or losses in volume of
storage being taken into account when appropriate. Evidence of all
shipments of oil shall be furnished by pipe-line or other run tickets
signed by representatives of the lessee and of the purchaser who have
witnessed the measurements reported and the determinations of grav-
ity, temperature, and the percentage of impurities contained in the
oil. Run tickets shall be filed with the supervisor or his representa-
tive within 5 days after the- oil has been run.
* (b) Measurement, of -gas.-The term "gas," as used in these regu-

lations, shall be interpreted to mean any gas released by or produced
from a well.

Gas of all kinds (except gas used for purposes of production on
the leasehold or unavoidably lost) is subject to royalty, and all

-gas* shall be measured byeniter (preferably of the orifice-meter typej
unless otherwise agreed to, by the supervisor. All meters must be ap-
proved by the supervisor or his representative and installed at the
expense of the lessee at such places as may be agreed to by' the super-
visor or his representative. For computing the volume of all gas
produced, sold, or subject to royalty, the standard of pressure shall
be 10 ounces aboveman atmospheric pressure of 14.4 pounds to the
square inch, regardless of the atmospheric pressure at the point of
measurement, and the standard of temperature shall be 60 F. All
measurements of gas shall be adjusted by computation to these stand-
ards, regardless of the pressure .and temperature at which the gas
was actually measured, unless otherwise authorized in writing by the
supervisor. In fields at high altitudes the absolute pressure of the
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flowing gas may be taken as the gage pressure plus the actual average.
atmospheric pressure existing at the points of measurement, in order
to reduce equitably the quantity of gas to the Government standard.
of 10 ounces: above an atmospheric pressure of 14.4 pounds to the
square inch.

(c) Determination of natural-gasoline content.-Tests to determine
the gasoline content of gas delivered to plants manufacturing gaso-.
line are required to check plant efficiency! and to obtain an equitable
basis for allocating the gasoline .output of any plant to the several
sources from which the gas treated is derived. The gasoline content
of the gas delivered to each gasoline plant treating gas from leased:
lands shall be determined periodically by field tests as required by'
the supervisor, to be made at the place and by methods approved by
him and under his supervision.

(d) Qua'ntity basis fof computing' natural-gaasotine royalty.-The
primary' quantity basis for computing monthly royalties on casing-
head or natural gasoline is the monthly net output of the plant at
which the'gasoline. is manufactured, "net output" being defined as the
quantity of natural gasoline that the plant produces for sale.

If the net output of a plant is derived from the gas obtained from
only one leasehold, the quantity of gasoline on which computations
of 'royalty for the lease are based is the net output of the plant.

If. the net output of a plant is derived from gas obtained fromn
several leaseholds' producing gas of uhiform gasoline content, the
proportion of net output allocable to each lease as 'a basis 'for comput-
ing royalty will be determined by dividing the amountl of gas deliv-
ered to 'the plant from each leasehold by the total amount of gas
delivered to the plant from-all leaseholds.

If the net output of a plant is derived from gas obtained from
several leaseholds producing gas of diverse gasoline' content, the pro-
portion of net output allocable to each leasehold as a basis for com-
puting royalty will be determined by multiplying the amount of gas
delivered to the plant from the leasehold by the gasoline content of the
gas and dividing the arithmetical product thus obtained by the sum of
the arithmetical products similarly obtained for, all separate leaseholds.

The supervisor is authorized, whenever in his judgment the method
prescribed in the last preceding paragraph is impracticable, to esti-
mate the production of natural gasoline from any leasehold from.
(1) the quantity of gas produced from the leasehold and transmitted
to the gasoline-extraction plant, (2) the gasoline content of such
gas as determined by test, and (3) a factor based on plant efficiency
and so determined as to insure full protection of the royalty interest.
of the lessor.

(e): Prce basis f or co'imputing 'oyalties.-The value of production,
for the purpose of computing royalty, in the discretion of the Secre-
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tary of the department having jurisdiction over the leasehold, may
be calculated on the basis of the highest price per barrel, thousand
cubic feet, or gallon, paid or offered (whether such price is estab-
lished on the bases prescribed in these regulations or otherwise) at
the time of production in a fair and open market for the major por-
tion of like-quality oil, gas, natural or casing-head gasoline, propane,
butane, and all other hydrocarbon substances produced and sold from
the field where the leased lands are situated; but unider no condi-
tions shall the value of any of said substances for the purpose of
computing royalty be deemed to be less than the gross proceeds act
cruing to the lessee from the sale thereof or less than such reasonable
minimum price as shall be determined by said Secretary.

(f) Royalty rates on oil.--(1) Flat-rate leases: The royalty on
crude oil shall be the percentage (established by the terms of the
lease) of the value or amount. of the crude oil produced from the
leased lands.

(2) Sliding- and step-scale rates (public lands only): The slid-
ing- and step-scale royalties for some Government leases are based
on the average daily production per well. Such leases provide that
only wells which yield a commercial volume of production during
at least part of then month shall be considered in ascertaining the
average production per well per day and that the Secretary of the
Interior shall determine what are' commercially productive wells.
Ordinarily the average daily production per well for a least is com1

putetd-on the basis of a 28, -29-; 30-: or 31-day month (as the case may
be) and the number of wells on the, leasehold counted as producing.
(Tables for computing royalty on the- sliding-scale basis may; be ob-
tained upon -application to the supervisor or his representative.)
The supervisor will determine which commercially productive wells
shall be considered each month as producing wells for the purpose of
computing royalty in accordance with the following rules:

Case 1. For a previously producing leasehold, count as producing
for every day of the month each previously producing well that pro-
duced 15 days or more during the month, and disregard wells that
produced less than 15 days during the month. Wells approved by
the supervisor as input wells shall be counted as producing wells for
the entire month if used 15 days or more during the month and shall
be disregarded if used less than 15 days during the month.

Case 2. When the initial production of a leasehold is made during
the calendar month, compute royalty on the basis of producing well-
days. :

Case 3. When a new well or wells are brought in on a previously
producing leasehold and produce for 10 days or more during the
calendar month in which they are brought in, count such new well or
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wells as? producing every day of the month, in arriving at the number

of producing well-days. Do not count new well or wells that pro-

duce for less than 10 days during the calendar month.

Case 4. Consider "head wells" that make their best production by

intermittent pumping or flowing as producing every day of the

month, provided they are regularly operated in this manner.

Case 5. For previously producing leaseholds oi which no wells

produced for 15 days or more, compute royalty on. a basis of actual

producing well-days.
Case 6. For previously producing leaseholds on which no wells

were producing during the calendar month but from which oil was

shipped, compute royalty at the same royalty percentage as that of

the last preceding calendar month in which production and ship-

ments were normal.
Special conditions not subject to definition, such as those arising

from averaging the production from two distinct sands or horizons

when the production of one sand or horizon is relatively insignifi-

cant compared to that of the other, shall be submitted to the super-

visor.
In the following summary of operations on a typical leasehold for

the month of June, the wells considered for the purpose of computing

royalty on the entire production of the property for the month are

indicated:

well count
Noe Record (marked X)

Produced full time for 30 days
2 Produced for 26 days; down 4 days for repairs x

3 Produced for 28 days; down June 5, 12 hours, rods; June 14, 6 hours, engine down; June,

,21,24 hours, June 26,24hours, pl~lllg rods and tubing -------------- I 
4 Produced for 12 days; down June 13 to 30--- -

5 Produed for 8 hours every othr day(headwell)
* 6 Idle producer(snot operated)
7 New well, completed June 17; produced for 14 days -

In this example there are seven wells on the leasehold, but wells

4 and 6 are not counted in computing royalties. Wells 1, 2, 3, -5,

and 7 are counted as producing for 30 'days. The applicable royalty

rate, based on the average production per well per day, is determined

by dividing the total production of the leasehold for the month (in-

cluding the oil produced by well 4), by 5, the number of wells counted

as producing.
(g) Roycdty On gas.-The royalty on gas, whether casing-head

or natural gasoline has been extracted or not, shall be a percentage

(established by the terms of the lease) of the value of the gas. See

subdivision (e) of this section.
Royalty accrues on dry gas, whether produced as such or as residue

gas after the extraction of gasoline.
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For the purpose of computing royalty the value of wet gas shall
be either the gross proceeds accruing to the lessee from the sale
thereof or the aggregate value determined by the Secretary of the
department having jurisdiction of all commodities,. including residue
gas, obtained therefrom, whichever is greater.

(h) Royalty on casing-head or natural gasoline.-A royalty Ias
provided in the lease shall be paid on the value of one-third (or
the lessee's, portion if greater than one-third) of all casing-head or
natural gasoline extracted from the. gas produced from the leasehold.
The value of the remainder is an allowance for the cost of manu-
facture, and no royalty thereon is required. The value shall be so
determined that the minimum royalty accruing to the lessor shall
be the percentage established by the lease of the amount or value
of all casing-head or natural gasoline accruing to the lessee under' an
arrangement, by contract or otherwise, for extraction and sale. that
has been approved by the, supervisor.

If the lessee derives revenue on gas from two or more sources from
natural gasoline and dry (residual) gas, or from other hydrocarbon
substances sold, a royalty will normally be collected on all the prod-
ucts. . Therefore, if there is a market for the dry residual gas from
the natural-gasoline plant, a royalty on this dry gas must be paid
An conformity with subdivisions (e) and (g) of this section.

The present policy is to allow the use of a reasonable amount of
dry gas for operation. of the gasoline, plant, the amount allowed
being determined or approved by the supervisor.

(i) Royalty on drip gasoline or other condensate, butane, propane,
etc.-The royalty on all drip gasoline or other natural condensate
recovered from 'gas produced on the leased lands shall be the same
percentage as provided in the lease for other crude oil. The royalty
on butane, 'propane, and other substances not specifically provided for
in these regulations shall be computed in accordance with a method
approved by the supervisor.

SEcTIoN 4. PENALTIES

The supervisor has authority to shut down any operation and place
under seal any property or equipment in order to insure compliance
with his orders and to enter upon the leased premises and perform at
the expense of the lessee any required operation that the, lessee fails to
perform. The general penalties for failure to comply with the ap-
plicable law, regulations, and lease terms are cancelation of the lease:
and forfeiture under the bond.

The following specific fines are applicable only to leases for Indian
lands, and in case of repeated violations of the regulations or disregard
of notice from the officer in charge, the lease shall be subject to can-
celati. aMd the-lessee s sh tll be-held liable for the 'paymtof any .



430 DECISIONS 0F THE DEPARTMENT OF THE INTEOR [

fines assessed under these regulations, in the discretion of the Secretary
of the Interior; Provided, That the lessee shall be entitled to notice
and hearing with respect to the terms of the lease or of the regulations
violated. This hearing shall be held by the officer in charge, whose
finding shall be conclusive unless an appeal is taken to the Secretary
of the Interior within 30 days after notice of the decision. The
finding of the Secretary of the Interior upon appeal shall be conclusive.

Fines that may be imposed for violations of certain prisions of these
regulations applidable. to oil and gas operations on restricted Indian
lands

A. For failure to file preliminary notice of intention to drill, $10 for
the first violation and $20 for each violation thereafter (section 2 .(d)).

B. For failure to file notice and to obtain approval before redrilling,
deepening, plugging or abandoning. any well, $100 for the first viola-
tion and $200 for each subsequent violation (section 2 (d})..

C0. For-failure to mark derricks or wells, $20 for each well or derrick
and, after written notification, $10 for each week for each well or
derrick (section 2 (e)).

XD. For failure to file completion reports, $50 for the first violation
and $100 for each subsequent violation (section 2 (f)).

E. For failure to install required high-pressure fittings and equip.
ment, cement conductor string, and* anchor properly all strings of
casing, $100 for each well; and after 10 days' written notice an addci-
tional fine of $200 may be assessed, and thereafter an additional sum
of $200 for each 20 days until the condition is remedied (section 2 (gl))

F. For failure to construct and maintain in proper condition slush
or mud pits, $10 for each day after drilling is so commenced on
any well (sections 2 (h) and (i)).

G. For allowing pollution of streams or subsurface water or dam-
age to the surface by B. S. and salt water, $50 per day after 10
days' notice by an authorized representative of the Department
(section 2 (o)).

Payment of any of the fines set forth above shall not relieve the
operator from compliance with the provisions of the operating regu-
lations. A waiver of any particular cause for fines shall not be
construed as precluding the imposition of a fine for any other cause
or for the same cause occurring at any other time.

Fines shall be imposed by the supervisor and shall be paid to the
superintendent through t&e supervisor for credit to the lessor.

* X SUCTIONS .5 REPORTS TO BE MADE BY ALL LESSEES (INCLUDING

PERnImrmxEs) oR THEIR AUTHORIZED AGENTS

Certain information is essential to the proper handling of prop-
*rties and for proper protection of the public interest. Sample

[Vol,
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forms showing the type of information required are described in
this section, and blank copies of these forms can be obtained from
the supervisor or his representatives. These forms, unless others are
specified by the supervisor, must be filled out completely and filed
punctually with the supervisor or his local representative. Failure:
-of the lessee to submit the information and reports required herein
constitutes noncompliance with the terms of these regulations and
is cause for cancelationl of the lease.

Sundry Notices. and Reports on Welts (Form 9-331A)

Form 9-331A covers all notices and all, reports pertaining to
individual wells except those for which special blanks are provided.
This form 'may be u'sed for any of the purposes listed thereon, or
a special heading may be inserted in the blank to adapt it for use
for: similar purposes.-; Any written notice of inttion to do work
*or to change plans previously approved must be filed -in triplicate
*unless otherwise; directed and must reach the supervisor or his repre-
sentative and receive his approval before the work is begun. The
lessee is responsible for receipt of the notice by the supervisor: or
his representative in ample time for proper consideration and action.
If in case of emergency any notice is given orally or by wire, and
.approval is obtained, the transaction shall be confirmed in writing
as -a matter of record. The examples following illustrate some of
the uses to which form 9-331A may be put and indicate. the re-
quirements with respect to each use.

Notice of Intention to Drill (Form 9-31A)

Tlhe notice of. intention to drill a. well must be filed in triplicate
*with the supervisor or his local representative and approval received
before the work is begun. This notice must,.give the location, in
feet and direction from, the nearest lines of established public survey;

-the altitude- of the derrick floor above sea level anid how obtained;
the geologic name of the surface formation; and estimate of the depth
at which and the stratum or formation in which oil or gas is expected
ito occur; the approximate depths at which specified strings of casing
*will be set and -cemented and the weight and sizes of casing proposed
to be cemented at these depths; and a statement of any proposed

-cementing, mudding, or other special work..

Notice of Intention to Chanlge Plans (Form 9-331A).

Where unexpected conditions necessitate any change in the plans of
*proposed work already approved in connectioP with either' the drilling
-or the repair of wells, complete .details- of the changes must be sub-
mitted in triplicate to the supervisor or his representative on this form

and approval obtained before the work is undertaken.

431
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Noticerof Date for Casing and Water Shut-Off Test (Form 9-331A)

The exclusion' of water from oil- or gas-bearing formations is an

important item of conservation, and the supervisor or his local repre-

sentative will witness all casing and water shut-off tests. Notice on

form 9-331A must be filed in triplicate with the supervisor or his

local representative in advance of the date on which the lessee expects

to make such test. Later by agreement the exact time shall be fixed.

The casing test and the test of water shut-off must be approved by the

supervisor or his representative before further drilling can proceed.

In the event of failure, casing must be. repaired or replaced or re-

cemented, whichever the conditions may require.

Notice of Intention to Redrill, Repair, or Condition Well (Form:
:9-331A)

Before repairing, deepening, or conditioning a well, a detailed

written statement of the plan of work must be filed in triplicate with

the supervisor or his local representative and approval obtained before

'the work is started. In work that affects only rods, pumps; or tubing,
or. other routine work, such as cleaning out to previous total depth,

no report is necessary unless specifically required by. the supervisor. or,
his representative..

Notice of Intention to Use Explosive or Chemicals (Form 9-331A)

Before using explosive or chemicals (shooting or acidizing), in any

-well, whether for increasing production or in drilling, repair, or

abandonment, notice of intention shall be filed in triplicate with the

supervisor or his local representative and approval obtained before
the work is done. When such notice of intention forms a part of a

notice of intention to redrill, repair, or abandon a well, the supervisor

or his representative may accept such notice in lieu of a separate
notice of intention to use explosive or chemicals.

The notice of intention to use explosive or, chemicals (Form 9-

331A) must be accompanied by the complete log of the well to date,

provided the complete log has not previously been filed, and must

state the object of the work to be done, the amount and nature of the

material to be used, its exact location and distribution in the well (by
depths), the method of localizing its effects, and the name of the com-
pany that is to do the work. The notice shall also contain an ac-

curate statement of the dates and daily production of oil, gas, and
water from the well for each of the last preceding 10 producing days.

Subsequent Record of Use of Emplosive or Chemnicals (Form, 9-S31A)}

After using explosive or chemicals in any well a subsequent record

must be filed in triplicate with the supervisor or his local representa-
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tive. This record. shall be filed separately oln Form 9-331A within i5
days after the work is done, except where such record is included in
the log (Form 9-330) or is a part of a record of other subsequent
work done (Form 9-331A) or is a part of an abandonment record
filed within that period.

The subsequent record of use of explosive or chemicals shall in-
clude a statement of the amount and the nature of the material used,
its exact location and distribution in the well (by depths), and the
method used to localize its effects. The record shall also contain an.
accurate. statement of the dates and daily. production of~ oil,rgas, .and,
water for each of the last 10 producing days preceding the use of ex-
plosive or chemicals and a similar statement of production after the
work is done. In addition, this report must include other pertinent
information, such as the depth to which the well was cleaned out> the
:time spent in bailing and cleaning out, and any. injuries to the casing
or well.

Record of Perforating Casing (Form 9-431A)

Usually a statement covering the details of perforated casing in a
well is made on the log form. When perforations are made after the
log has been submitted, a report of the work must be made in tripli-
cate (Form 9-331A), to the supervisor or his local representative.
Prior notice need not be given for such work, except that if it is in-
.tended to perforate casing that has excluded water from the well, a
notice in triplicate of intention to perforate and approval of the
supervisor or his local representative are necessary before the work
is begun.

Notice of Intention to PuZl or Otherwise Alter Casing (Form 9-331A)

If it is desired to pull a portion or all of a string of casing, or to
rip, perforate, or otherwise alter casing that has excluded water from
a well, a notice (Form 9-331A) of such work must be given in trip-
licate and the approval of the supervisor or his local representative
obtained before-the work is started.

Notice of Intention to Abandon Well (Form 9-3.31A)

Before beginning abandonment work on any well, whether drilling
well, oil or gas well, water well, or so-called dry hole, notice of in-
tention to abandon shall be filed in triplicate on Form 9-331A with
the supervisor or his local representative and approval obtained be-
fore the work is started.

The notice of intention to abandon must show the reason for aban-
donment .and must be accompanied by a complete log, in duplicate,
of the well., to dqte, prohidete complete log has not been filed pre-
viously, and must: give a detailed statement of the proposed work,

125897-39-VOL. 563-30
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including such information as kind, location, and length of plugs (by
depths) and plans for mudding, cementing, shooting, testing, and
Temoving casing, as well as any other pertinent information.

Subseque'nt Report of Abarndonqnent (Form 9-331A)

After a well is abandoned or plugged a subsequent record of work
,done must be filed in triplicate with the supervisor or his local repre-
sentative. This record shall be filed separately; (on Form 9-331A)
within 15 days after the work is done.

The subsequent report of abandonment shall give a detailed ac-
count of the manner in which the abandonment or plugging work
was carried out, including the nature and quantities of materials
used in plugging and the location .and extent (by ;depths) of the
plugs of different materials; records of any tests orn measurements
made and of the amount, size, and location (by depths) of casing
left in the well; and a detailed statement of the volume" of mud fluid
used, the pressure attained in mudding, and the names and positions
of employees who carried on the' work; If an attempt was made to
part any casing, a complete report of the methods used and results
obtained must be included.

Suppleimentary Well History (Form 9-331A)

A report of all work done on any well since the filing of the log
form (Form 9-330) or the last report covering work on the well
must be filed in triplicate with the supervisor or his local representa-
tive on Form 9-331A within 15 days after. completion of the particu-
lar work, or before, if called for by the supervisor or his repre-
sentative. '

.Log and History of Well (Form 9-330)

The lessee shall furnish in duplicate, on Form 9-330, to the super-
visor or his representative, not later than 15 days after the comple-
tion of each well, a complete and accurate log and history, in chrono-
logic order, of -all operations conducted on the 'well. 'If -a log is
compiled for geologic information from cores or formation samples,
duplicate copies of such log shall be filed in addition to the regular
].9g.

The lessee shall require the drillers, whether using company labor
or contract labor, to record accurately the depth, character, fluid con-
tent, and fluid levels, where possible, of each formstion as it is pene-
trated, together with all 'other pertinent information obtained in
drilling the well. The practice of'compiling well logs from memory,
after the work has been completed, will not be permitted.
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Lessee's Month/y Report of Operations (Form -329)

A separate report of operations for each lease- must be made for
each calendar month, beginning with 'the month; in which drilling
operations are initiated, and must be filed in duplicate with .:the

-supervisor or his local representative on or before the 6th:day of
the succeeding month, unless an extension of time for the filing of
such report is granted by the supervisor or his representative. The
report on. this form, constitutes a, genera-l summary of the status of
operations on the leased lands and, whatever such-status- may be,
the report.must be submitted each month until the lease is terminated
or until omission of- the report is authorized by the supervisor or his
representative.

In order that the supervisor or his representative may 'obtain from
this form the desired -information, it is. particularly necessary, that
for each calendar month- -

-h(1) The lease be identified'by- iiiseitiiig the name' of the :United
States land office, and the serial number,; orr. in the case of Indian
lands the lease ,number and lessor's name, in- the space provided in
The upper right corner-

(2) Each well be listed separately by number, its location' be given
by 40-acre subdivision (1/4 1/4 Sec. or lot), section number, township,
and range; .::

(3) The number of days each well produced, whether oil or gas,
-nd the'number-of days each input well was in operation be stated;

(4). The proper columns show the quantity: of oil, gas,. and water
produced and the, total- amount of gasoline recovered (total sales as
distinguished from the total production here required should be
shown in the footnote); . . -

(5) The "Remarks" column show the name, character, and depth
of each formation in wells being drilled (active or suspended), the
date such depth. was reached, the date and reason for every shut-
down, the names and depths of important formation changes and
contents of formations, the amount and size of any casing run since
last report, the dates and results of any tests such as production,
water shut-off, or gasoline content, and any other noteworthy infor-
mation on operations not specifically provided for in the form.
- It is intended that this* form 'shall be 'a report of all operations
conducted on each well during the month and that it' shall "show
-'tatus of dperations in-progress on the last day of the month. -

The-information required in the footnote must be given in barrels
of oil, thousands of cubic feet of'gas; and gallons of gasoline. 'If no
runs or saks were. made during the calendar month, the'. report must

-so state. -
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When oil and gas, or oil, gas, and gasoline are concurrently pro-
duced from the same lease, separate reports on this form should be

submitted for oil and for gas and gasoline, unless otherwise author-
ized or directed by the supervisor.

The lessee must report accurately the status of all wells on the

leased lands.

Daily Report of Gas-Producing Wells (Form 9-452)

Unless otherwise directed by the super-visor or his representative,
the readings of all meters showing production of natural gas from
leased lands shall be submitted daily on Form 9-352, together with

the meter charts. After a check has been had the meter charts will
be returned.

Lessee's Statement of Oil and Gas Runs and Royalties (Form 9-361)

When directed by the supervisor or his representative, a monthly
report shall be made by the lessee in duplicate, on Form 9-361, show-
ing each run of oil and all sales of gas and gasoline and other hydro-
carbons and the royalty accruing therefrom to the lessor. When
use of this form is required it- must be completely filled out and
sworn to.

Royalty and Rental Remittance Form (Form 9-614)

This form shall be submitted to the supervisor in duplicate and
shall accompany each remittance covering payments of royalty or
rental and shall show the specific items being paid.

Special Forms

Because of the special conditions in certain localities, special forms
other than those referred to in these regulations, such as run or sales
statements, may be necessary. Instructions for the filing of such
forms will be given by the supervisor or his representative.

SEcTIoN 6. APPEALS

The lessee, after complying with any order intended to, carry out

the terms and spirit of these regulations, shall have the right to

appeal therefrom to the Secretary of the department having: juris-

diction over the lands of the leasehold.. Such appeal must be filed
by the lessee with the official from whose order appeal is made, within
30 days after the order has been served.

These regulations shall supersede all prior operating regulations
applicable to oil and gas lands of the United States or to restricted
Indian lands. They shall be administered undeXr- the Director of the

[Vol.
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United States Geological Survey, except that as to lands within naval
petroleum reserves they shall be administered under such official as
the Secretary of the Navy shall designate. i

:Recomended for approval,
W. C. MENDENHALL,

Director of Geological Suirvey.

To become effective the 1st day of November 1936.
'Approved: October 30, 1936.

iHAROLD L. IC'KES,
Secretary of the Interior.

Approved: November 7, 1936.
CLAUDE A. SWANSON,

Secretary of the Navy.

ALASKA, MINING CLAIMS WITHIN GLACIER BAY NATIONAL
MONUMENT

(Circular No. 1415)

UNITED STATES DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

December 98, 1,96'.
REGISTER, ANCHORAGE, ALASKA'

The act of June 22, 1936 (49 Stat. 1817), an act to extend the mining
laws of the United; States to the Glacier Bay National Monument in
Alaska, provides as follows:

Be it enacted by the Senate and BHouse of Representatives of the United States
'of America in Congress assembled, That in the area within the Glacier Bay
National Monument in Alaska, or as it may hereafter be extended, all. mineral
deposits of the classes and kinds now subject to location, entry, and patent
under the mining laws of the United States shall be, exclusive of the land con-
taining them, subject to disposal under such laws, with right of occupation and
use of so much of the surface of the land as may be required for all purposes
reasonably incident to the mining or removal of the minerals and under such
general regulations as may be prescribed by the Secretary of the Interior.

Under this act, the lands in the Glacier Bay National Monument,
reserved by proclamation of February 26, 1925 (43 Stat. 1988), or as
it may be extended hereafter, are open to prospecting for the kinds
of mineral now subject to location under the United States mining
laws, and, upon discovery of any such mineral, locations may be made
in accordance with the provisions of the mining laws and regulations
thereunder. Such locations, duly made, will carry all the rights and
incidents of mining locations,' except that they will give to the locator
no title to the land within their boundaries or claim thereto except the
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rightto occupy and use so much of the surface of the land as required
for all purposes reasonably necessary to mine and remove the minerals;
such occupation and use to be under -general regulations prescribed by
the Secretary of the Interior.

The owner of a. mining location may cut such timber within the
boundaries of his claim as is necessary for mining purposes. Pros-
pectors may cut timber for their- necessary mining and domestic uses
only with the permission of the custodian of the monument or his
representative who will designate the timber to be cut. All slash,
brush, or debris resulting from the cutting of timber upon mining
claims or by prospectors shall be disposed of by the claimant or pros-
pector in such manner and at such time as may be designated by the
National Park Service officer in charge so as to prevent the creation
of fire hazards, or conditions conducive id the development of infes-
tation by timber-destroying insect '

Prospectors or miners shall not open or construct roads or vehicle
trails without first obtaining a permit from the Director of the
National Park Service. Applications for such permits may be made
through the officer in charge of the-monument upon submitting a
map or sketch showing the .location of the mining property to be
served and the location of the proposed road or vehicle trail. The
permit may be-conditioned upon the permittee maintaining the road
or trail in a passable condition so long as it is used by the permittee
or his successors.

Occupation and use of the surface of an unpatented mining claim
is restricted by the general law to such as is reasonably incident' to
the exploration, development, and extraction of the minerals in the
claim.: Accordingly, any locator or patentee of a mining claim
located under this act will be entitled to such right. Upon written
permission of the Director of the National Park Service or his repre-
sentative, the surface of such claim may be used for other specified
purposes, the use to be on such conditions and for such period as
may be prescribed when permission is granted. -

Prospectors and miners. shall at all times conform to any rules
now prescribed or which may be made applicable by the Director
of the National Park Service to the national monument.

Attention is called to the-park regulations for the protection of
wildlife which provides:

The national monument is a sanctuary for wildlife of every. sort, and- all
hunting, or the killing, wounding, frightening, capturing or attempting to.
capture at any time, of any wild bird or animal, except dangerous animals when
It is necessary to prevent them from destroying human lives or inflicting personal
injury, is prohibited.

Firearms, traps, seines, and nets are prohibited within the boundaries of the
monument, except upon written permission of the- custodian or hisrepresentative.
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The right of occupation and use of the surface of the land embraced
in the boundaries of a location, entry or patent pursuant to this
act will terminate when the minerals are mined out or the claim is
abandoned. Any owner of an unpatented location who fails to per-
form annual assessment work on his claim for any assessment period
will be assumed to have abandoned his claim, and his right of occu-
pation and use of the surface of the claim considered at an end.

Applications for patents and final certificates issued thereon for
mining claims in this monument should be noted "Glacier Bay Na-
tional -Monument Lands," and all patents issued for claims under the*
act'will convey title to the minerals only, and contain appropriate
reference to the act and these regulations. -

FEiED W. JOHNSON,

i:; 00 -- ; ; :; 0 0 0 0 : 5 Conmrssioner.
I concur:

ARNO B. CAMMERER,

Director, National Park Service.
Approved:

T. A. WALTERS,

First Assistant Secretary.

GRAZING FEES: CEDED INDIAN LANDS

- [Circular No. 1417]

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
January 19, 1937.

REGISTERS, UNITED STATES: LAND OFFICES:

Section 11 of the Grazing Act of June 28,1934 (48 Stat. 1269),
provides for the use for range improvements (when appropriated
by Congress) of 25 percent of receipts from Indian lands, payment
of 25 percent to the State in which the lands are (located, and the
deposit of 50 percent to the credit of the Indians.

The prescribed receipt account title for receipts under this section
is "6284 Receipts from Indian Ceded Lands under Grazing Act of
TJune 28, 1934 (6017)," the first number being the old symbol and the
number in parenthesis the new.d

In addition to this title it will be necessary to have the Indian
tribe (name and State) shown.

The record fails to show that any register has applied, deposited,
or scheduled for transfer any moneys under the above quoted title
although it is quite evident that some of the receipts under the
grazing act include payment for'the use of Indian lands.
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Immediately on receipt hereof each register will prepare and trans-

mit a statement as to whether any moneys already applied- (or sched-

uled for transfer) under the title "6280 Receipts from Public Lands

under Grazing Act of June 28, 1934 (6016) ," represent payments for
grazing Indian lands and if so, what tribe or tribes, with the amounts
(month by month to December 31) to be credited to the Indian title.

Understanding that licenses to graze on Indian lands will not gen-
erally be limited to such lands but will include public lands also, it

will be necessary to determine the percentage of the area that is
Indian and to report that percentage of the receipts under the Indian
title.

Beginning with January 1937, abstracts of moneys applied (when-

ever Indian lands are involved) will show the percentage that is

Indian (district by district) and the schedule of transfers (summary

on Form 1046) will show the Indian and public lands amounts
separately.

FRED W. JOHNSON,

: t; : ~~~~~~Commimisswser.
I concur: January 19, 1937.

WILLIAM ZIMMERMAN, JR.,

Assistant Corumissioner of Indian Affairs.

USE OF TIMBER ON LANDS EMBRACED IN GRAZING LEASES

UNITED STATEs DEPARTMENT OF THE INTERIOR,

GENERAL LANA, OFFICE,

Febnuary 12, 197.

FROM THE COMMISSIONER OF THE GENERAL LAND OFFICE TO THE

DIRECTOR OF THED DIVISION OF INVESTIGATIONS:

Receipt is acknowledged of your memorandum of January 22, with

enclosed copy of a letter from Special Agent in Charge Lausen at
Billings, Montana, in regard to the issuance of timber permits on

lands embraced in grazing leases issued under section 15 of the Tayloxi

Grazing Act. The Special Agent in Charge requests to be advised on
the following points: 

1. Is the lessee permitted to cut timber from lands embraced in his
lease without making application to the Special Agent in Charge

for a permit? 
2. Are lands embraced in a lease issued under section 15 of the

said act subject to the issuance of timber permits to persons other
than the lessee?

[Vol.



56] DECISIONS OF THE DEPARTMENT OF THE INTERIOR 441.

- While the regulations issued under section 15 of the act of June
28, 1934 (48 Stat. 1269), as amended by the act of June 26, 1936 (49
Stat. 1976), are silent as to the use of timber on lands embraced in
grazing leases, the lease forms, which have been approved by the De-
partment and areGconsidered as part of the regulations and are used
in leases issued by the Department under said section 15, provide as
follows (page 2):

The lessor expressly reserves:
(a) The right to permit prospecting, locating, developing, mining, entering,

leasing, or patenting the mineral resources, and to dispose of such resources
under any laws applicable thereto; the right to permit the use and disposition
of timber on the lands embraced in this lease, under existing laws and regula-
tions; and nothing herein contained shall restrict the acquisition, granting, or
use of permits of rights of way under existing law.

(Page 3):

It is further understood and agreed:

0:* : * * ' 0 : .:* * * *

(b) That the lessee shall: not sell or remove for use elsewhere any timber
growing on the leased land but may take such timber thereon as may be neces-
sary for the erection and maintenance of improvements required in the opera-
tion of this lease.

Before taking timber under section (b) of the lease, the lessee
should file application for and procure a permit in accordance with

the regulations issued under the acts of June 3, 1878 (20 Stat. 88),

and March 3, 1891- (26 Stat. 1093), contained in Circular 1285.

Where application is made by a person other than the lessee to

take timber from lands embraced in a grazing lease issued under

section 15 of the said act, investigation should be made to ascertain

the facts in the case and whether or- not the cutting of the timber

applied for would adversely affect the lands for grazing purposes.

If no objection appears, the permit may issue but should contain a

provision that the timber cutting thereunder must be done in such

manner as will not interfere with the rights of the lessee.

All applications for timber should be filed with the Special Agent

in Charge of the lands from which the timber is to be cut and should

comply with the regulations contained in Circular 1285. The

Special Agent in Charge may issue permits not exceeding $200.00 in

stumpage value as provided in the said regulations, but timber in

excess of $200.00 in stumpage value may only be granted upon direct

approval by the Secretary of the Interior.

Approved:

T. A. WALTERS,.

First Assistant Secretary.
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GRAZING LEASES-LANDS-WITHIDRAWN Oi GCLASSIFIED FOR

POWER SITES

UNITED STATES DEPARTMENT OF THE LINTERIOR,
GENERAL LAND OFFICE,

March 11, 1937..
REGISTERS, UNITE D STATES LAND OOE.-Es:

Your attention is directed to that part of paragraph 4 of Circular
No. 1412 which reads as follows:
* *: * or when it is found that the application for lease embraces withdrawn

or reserved lands, the lease application will be suspended as to such tract or

tracts until such a time as a determination can be made by this office regarding
the respective rights of the parties interested.

This Department is in receipt of a determination of the Federal
Power Commission dated February 16, 1937, wherein consent is given

to the issuance of grazing leases under section 15 of the Taylor Graz-

ing Act, as amended, for lands withdrawn, classified or reserved, for

power purposes-under .th6 act approved June 10, 1920; (41 Stat. 1063),
subject to certain specified Conditions. -

The records -in connection with* applications- for grazing leases

which heretofore have been suspended in whole or in part because

of withdrawn lands under the act of June 10, 1920; ate being re-

turned and you will consider all lease applications for lands so with-

drawn and proceed to make a, determination between the conflicting

applications and award such lands in leases or- supplemental leases

as outlined in Circular No. 1412 and office letter of Febiuary 27, 1937.

When a determination-is made as to the- award of such lands you-
will prepare lease forms or-supplemental lease forms in quadrupli-

cate, inserting after paragraph (i) page 4 thereof," (k) See back of

page 3," and on-the reverse. side of page 3 you will type the following
stipulation: -

That the issuance of this grazing lease shall in no wise diminish or affect

the jurisdiction of the Federal Power Commission -at any tim e to issue: permits
or licenses pursuant to the provisions of the Federal Power Act; and that the
issuance by the Federal' Power Commission of a license shall immediately
and automatically terminate this grazing lease as to all lands within the
project area described in such license. -

When new leases or supplemental leases are executed by you em-

bracing lands withdrawn, 'classified or reserved for pQwer-site pur-

poses, you will immediately forward to this office by special letter the
records in connection with such leases together with copies of all cor-

respondence relative to the issuance of the leases. Your letter of

transmittal should set forth a description of the lands included in

the lease and withdrawn for power-site purposes, in order that the

Federal Power Commission may be properly advised.
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These instructions will apply only to lands withdrawn, reserved, or
classified for power-site purposes under the act approved June 10,
X1920. For your information a copy of the determination of the
Federal Power Commission is enclosed.

FRED W. JOHNSON,

tiCom~mnissioner.
Approved:

T. A. WAITERS, E

First Assistant Secretary.:

OIL AND GAS APPLICATIONS FOR LANDS IN PATENTED PRIVATE
LAND CLAIMS

[Circular No. 1420]

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Mlarch 1.9, 1937.
XEGisTERs, Los ANGELES AND SACRAMENTO, CALIFORNIA:

Where an application for an oil and gas lease is presented at your
office containing a description by fictitious subdivisions not shown on
the'official township plat, and the land is segregated as in a confirmed-
private land claim, and has been -pateinted as such by the United
-States, you will stamp the following notation in the upper right-hand
corner of the application:

U. S. Land Office -____-_-_-_California.
Application refused and returned because land has been pat-

ented by United States as -a confirmed private land claim, and
because of fictitious description of the land.-

…--- ---- ---- --- _-_-Register.
No serial number will be assigned and no receipt will be issued.

'The application and money tendered therewith will be returned to the
applicant, if present, or to the post-office address given in his applica-
tion. You will enclose a copy of these instructions with the applica-
tion.

FRED W. JO1INSON,
Comdmissinoer.

Approved:
T. A. WALTERS,
: First Assistant Secretary.
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ASSIGNMENTS OF OIL AND GAS PERMITS AND LEASES

[Circular No. 14231

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE.
M arch A6, 1937..

REGISTERS, UNITED STATES LAND OFFICES:

There will be required in the future a separate assignment of each

oil and gas permit and lease when transfers of interests involve record,

titles, whether the interests are of the entire permit or lease, title to,

specific tracts, or undivided title interests.

When transfers to the same person, association, or corporation, I-n-

volving more than one oil and gas lease or permit, are filed for Depart-

mental approval, one request for the approval thereof and one showing

as to the qualifications of the assignee will be sufficient.
FRED W. JOHNSON,

Commissioner.
Approved:

CHARLES WEST,E

Acting Secretary.

MINERAL PERMITS AND LEASES-AMENDMENT OF REGULATIONS
GOVERNING INDIVIDUAL SURETY BONDS

[Circular No. 1293, revised]

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
April 1, 1937.

REGISTERS, UNITED STATES LAND OrIcES:

Hereafter where bonds are furnished, with individuals as sureties,

in connection with permits and leases under the general leasing act,

such individuals must be residents of the State and the United

States Judicial District in which the lands involved are located.

Evidence of such residence must be furnished by affidavits of the

sureties.
Attention is directed to the forms of affidavit of justification re-

quired to be furnished by individual sureties and certificate .of com-

petency, which forms should be followed strictly.

Existing circulars relating to such bonds are hereby modified only

to the extent above stated.
FRED W. JOHNSON,

Comminssioner.
Approved:

T. A. WALTERS,
First Assistant Secretary.
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SuaGGEsED FORM OF AFFIDAVIT OF JUSTIFicATION To BE FuRNISHED BY

INDIVIDUAL SURxETES

State of ----------- ------
County of -_--___ --- _, 88.

I,… -- …-------- - , Of -, -- ---------- do hereby swear
(Name of surety) (City or town) (State)

that I am the same person who appears as individual surety on the bond
furnished in connection with application -_-_----,- _______, filed

(Land office) (Serial number)
by -------------- , that I am worth in real property not exempt

(Name of applicant)
from execution double the sum specified in the undertaking, over and above
my just debts and liabilities; that the real property is situated in

___-_ _ __ ,__ , and is valued at :$- _- ; that said real
(City or town) (State) (Amount)

property is unencumbered by mortgage, lien, or otherwise, except in the sum
of $-____---- ; that I am not a surety on other bonds to the United States,

(Amount)
except in the sum of _-____, filed in the cases of …-__-____-__,

(Amount) (Land office)

(Serial number) (Names of principals)
-L------------- --- S--------- --

Subscribed and sworn to before me this day of - ___- __-_,
nineteen hundred and ----------- , at ------------------ ____.

[LSEAL] ---------------------- ------

SUGGEsTED FORM OF CERTIFICATE To BE FURNISHED BY A JUDGE OR CLERK OF A

CounT OF RECORD, A UN9ITED STATES DiSmTICT ATTORNEY, A UNrIo STATES

COMMISSIONER, OR A UNITED STATES POSTMASTER

State of …---------------
County of ----------------- :88.

I,… -----------------------… ------ , do hereby certify that
(Name) (Title)

- ----------_and -_--__-_-__-__-__, who appear as sure-
ties on the bond of -_----__-_-_, are known to me personally, and

(Name: of applicant)
that each is a resident of the State and the United States Judicial District in
which the lands applied for are located, and that each is worth. in real prop-
erty not exempt from execution, double the sum specified in the undertaking,
over and above his just debts and liabilities, and that the signatures appearing
on the bond and affidavits of justification are in fact the signatures of said
parties.

: . _ _ _ , 19-- _. __ _ _ __ _ -
(Date) (Signature)

(City or town) (State)
Form approved:

First Assistant Secretary.
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GRAZING DISTRICTS-ACCOUNT'S, COLLECTIONS BY REGISTERS
UNDER TAYLOR GRAZING ACT

[Circular No. 1424, amending Circulars Nos 1382 and 1392]

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
April 14, 1937.

REGISTERS, UNITED STATES LAND OFFICES:

Circular No. 1382 approved March 28, 1936, as amended by Circular
'No. 1392 approved June 11, 1936, relative to the manner of collecting
grazing fees is hereby amended to read as follows:

Where the license is for three months or less, the. fees must be paid in full
in advance for the period of, the license. A fraction of a month will be charged
for on a 30-day month basis, one-thirtieth of the monthly rate being charged for
*each day. Where the license is for more than three months, the licensee may
elect to make payment in full or in two equal installments, each payable in
'advance, provided, however, when the total fee is $10 or less, payment must be
made in full in advance.

FRED-W. JOHNSON,

Comnmissioner.
I concur:

JUIIAN TRRIETT,

Acting Director,.Division of Crazing.
Approved:

T. A. WALTERS,
First Assistnt 'Secretary.

PUBLIC SALES UNDER THE TAYLOR GRAZING ACT

[Circular No. 1425, supplements Circulars Nos. 684, 1401, 1412]

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

April 16, 1937.
REGISTERS, UNITED STATES LAND OFFICES:

Circular 684, approved November 23, 1934, relates to the sale of
isolated or disconnected tracts of unreserved -public lands .as author-
ized by section 14 of the Taylor Grazing Act.

It directs the procedure the Register should follow in the handling
of such applications "if the status of the lands is such that a sale
might properly be ordered."

Section 15 of the circular states:

No tract of land will be ordered into the market unless, at the time applica-
tion is filed, said tract is vacant, unreserved, and surrounded by 1itmnds which
have been entered. [Italics supplied.]

1Vo.
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The Department under. date of April -, 1937.,. responding to a re-
quest made by this office for instructions as to whether lands covered
by a lease, granted under section 15 of the Taylor Grazing Act, should
be considered as aPpropriated to the extent that it helps to isolate, for
the period covered by the lease, an adjoining tract of vacant public
land stated as follows: .

It is not advisable to consider: temporary or one-year leases as an appropria-
tion which will have the effect of isolating or helping to isolate adjoining public
land.

As I view the matter the question you have asked is administrative. Lands
which are leased under said section 15 for three years or more, the leases being
subject to renewal, are held to be so appropriated that they help to isolate
adjoining public land to make it subject to sale under section 14 of the Taylor
Grazing Act.

It seems to me that lease applicants should not ordinarily omit from their
applications small tracts which will become isolated or disconnected on the
granting of leases pursuant to the applications. Whenever possible lease appli-
cants should be advised so to make their applications as not to leave isolated or
disconnected tracts which will only be fit for disposal under said section 14.

In view of the above in determining, in connection with an appli-
cation for public sale, whether or not the status of the land is such
that a sale might propeiry 'be ordered, you will bear in mind these
instructions of the Department and take appropriate action on the
applications.

FRED W. JoHNsoN,
Commnissioner.

REGULATIONS GOVERNING THE LEASING OF PUBLIC LANDS,
EXCLUSIVE OF ALASKA, FOR THE GRAZING OF LIVESTOCK

[Circular No. 1401 Revised]

UNITED STATES DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

A jApri 30, 1937.
REGISTERS, UNITED STATES LAND OFMICES:
DIRECTOR, DivisioN OF INVESTiGATIoNS:

Section 15 of the act of June 28, 1934 (48 Stat. 1269), as amended
by section 5 of the act of June 26, 1936 (49 Stat. 1976), provides
that:

The Secretary of the Interior is further authorized, in his discretion, where
vacant, unappropriated, and unreserved lands of the public domain are so
situated as not to justify their inclusion in any grazing district to be estab-
lished. pursuant to this Act, to lease any such lands, for. grazing purposes, upon
such terms and conditions as the Secretary may prescribe: Provided, 'That pref-
erence shall be given to owners, homesteaders, lessees, or other lawful occu-
pants of contiguous lands to the extent necessary to permit proper use of such
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contiguous lands, except, that when such isolated or disconnected tracts em-

brace seven hundred and sixty acres or less, the owners, homesteaders, lessees,

or other lawful occupants of lands contiguous thereto or cornering thereon.

shall have a preference right to lease the whole of such tract, during a period

of ninety days after such tract is offered for lease, upon the terms and con-

ditions prescribed by the Secretary.

In general the act, as amended, provides for the issuance of graz-

ing leases to three classes of applicants, as follows:

I. Leases where no preference right is involved.
II. Preference right leases to applicants who are owners, home-

steaders, lessees, or other lawful occupants of contiguous
lands to the extent necessary to permit the proper use of
such contiguous lands.

III. Where isolated nor disconnnected tracts embrace 760 acres or
less, the owners, homesteaders, lessees, or other lawful
occupants of lands contiguous thereto or cornering thereon
shall have a preference 'right to lease, the whole of such
tract, during a period of 90 days after such tract is
offered for lease upon the terms and conditions prescribed
by the Secretary of the Interior.

The Registers of the district land offices willcontinue to adjudicate

all applications for grazing leases received in their offices prior to

the date of approval of these regulations in accordance with the

instructions contained in Circular No. 1412.

The following rules and regulations are prescribed for the adminis-

tration of section 15 of the act of June 28, 1934, as amended by the

act of June 26, 1936:

I. APPLIOATIONS FOR LEASE

(1) An application for lease should be filed on Form 4-721, ap-

proved April 30, 1937, in the United States district land office for the

district in which the lands* applied for are situated, except that in

the States in which there are no district land offices, the application

should be forwarded to this office.
(2) The application must be filed in triplicate, except where it

embraces lands within the jurisdiction of more than one district land

office, in which event it must be furnished in quadruplicate and' may

be filed in either office. The original application only need be sworn to.

:(3) Any person who is a citizen. of the United States or who has

declared his intention to become a citizen, or any group or associa-

tion composed of such persons, or any corporation organized under

the laws of the United States, or of any State or Territory thereof

authorized to conduct business in the State in which the lands..in-

volved are.situated, may file such an application.-
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(4) Owners, homesteaders, lessees,, or other'lawful occupants of
lands contiguous to those applied for shall have a preference right to
a lease for so much of said lands as may be necessary to permit proper
use of such contiguous lands, except that owners, homesteaders,
lessees, or other lawful occupants of lands contiguous to or cornering
on an isolated or disconnected tract applied for embracing 760 acres
or less, shall have a preference right during a period of 90 days after
such tract is offered for lease, to lease the whole of such tract upon the
terms and conditions prescribed by the Secretary of the Interior.

(5) The application to lease should set forth as follows:

(a) Applicant's name and post-office address.
(b) A statement as to whether the applicant is a native-born

or naturalized citizen of the United States, or has declared his
* intention to become a citizen. If naturalized, or a declarant,

evidence thereof must be furnished.
'(c) If the applicant is a corporation, a certified copy of the

articles of incorporation must accompany the application, and
if an association, a copy of the constitution and by-laws, and
evidence of the citizenship of each member must be submitted.

(d) A description of the lands applied for must be furnished
in terms of the legal subdivisions of the public land surveys, to-
gether with a' statement as to whether the lands contain any
springs or water holes, and whether the lands are occupied or
used for any purpose and by whom.

(e) A complete description in terms of legal subdivisions of
the public land surveys of the lands upon which a preference
right to a lease is based, the nature of the claims thereto, and
the dates initiated or acquired.

(f) A statement as to the number and kind of stock to be
grazed upon the lands, seasons of contemplated use, and the
manner in which the applicant plans to graze the lands applied
for in connection with his general operations. Such statement
shall not prejudice the application, and the applicant may amend
it to conform to any objection or requirement made by the Sec-
retary of the Interior as to the kind or number of stock, seasons
of use, or grazing plans.

(g) A statement as to what previous use, if any, the appli-
cant has made of the lands applied for, and whether the lands
have been used by anyone else. If so, by whom, for what pur-
pose, and to what extent.

X(6) The filing of an application under this section in conformity
with these regulations will segregate the lands applied for from
other disposition under the public land laws, subject to any prior
valid adverse claim, except that at all times the mineral contents in
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the land shall be subject to prospecting, locating, developing, mining,

entering, leasing, or patenting under the provisions of the applicable

laws.
(7) The filing of an application will not segregate the land ap-

plied for from application by other applicants for grazing lease.

Conflicting or junior grazing-lease applications will be received

noted, and disposed of in the same manner as senior or prior grazing-

lease applications.
(8) As the issuance of a lease is within the discretion of the Sec-

retary of the Interior, the filing of an application for a lease will not

in any way create any right in the applicant to a lease, or to the ex-

clusive use of the lands applied for, pending the execution of a lease,

by the Secretary of the Interior.
(9) Every applicant for a lease must pay to the Register of the.

district land office, at the time of filing an application, a fee of five,

dollars if his lease application is for 1,000 acres or less, .and an addi-

tional five dollars for each additional 1,000 acres or fractional part.

thereof, which fee will be carried as unearned pending action on the,

application. If the application is rejected the fee will be returned.

If a lease, based on the application, is offered the applicant, and he

refuses to accept the same, the fee will be retained and earned, as a.

service charge.
(10) If a protestant against the issuance of a lease desires to lease

all or part of the land embraced in the application against which

a protest is filed, the protest should be accompanied by an applica-

tion to lease.
(11) Any person receiving a temporary one-year lease based on an

application filed prior to the date of approval of these regulations,.

who desires to continue to lease the lands involved, will not be re-

quired to file a new application for lease on Form 4-721 but will be

required to file a petition in triplicate for the renewal of his lease on

a form to be furnished. No filing fee will be required in connection

with petitions for such renewals.
(12) Action on petitions for renewals will be governed by the

instructions contained in the following section II hereof except that.

new serial numbers will not be assigned to the same.

IL. ACTION ON APPLICATIONS AND PETITIONS FOR RENEWALS

(13) Upon receipt of an application, the Register of the district.

land office will assign the current serial number thereto, note the.

same on his records, and if all is found to be regular, forward the

original to this office, and the duplicate to the Special Agent Ii

Charge of the Division of Investigations for the division in which

the lands are situated. The original and duplicate applications;
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should be accompanied with a status report by the Register of all the
lands applied for.

(14) The triplicate copy will be retained by the Register for his
files. In case the application embraces land in twoland districts,
the quadruplicate copy will be forwarded to the appropriate land
office for notation and for a serial number.

(15) The Register of the land office receiving the quadruplicate
copy will furnish a report to this office and the Special Agent in
Charge as to the status of the land in his district embraced in the
application for lease. The balance of the administrative -work up to
the point of issuing the lease will be handled. through the office in
which the complete application was filed.

(16) All instructions heretofore issued regarding publication of
notices offering lands for lease are hereby rescinded. A general order
by this Department relative to the offering of all public'lands, in-
cluding those now embraced in temporary one-year leases, will be
issued in due course.

(17) Upon receipt of the duplicate copy of an application or peti-
tion for renewal the Special Agent in Charge will have an investiga.-
tion made and submit a report to this office as to the applicant's quali-
fications, the pertinent facts as to any and all conflicting applications,;
especially as to those where the questions of preference rights and
extent thereof are involved.

(18) The report of the Special Agent in Charge should also in-
clude a statement as to the carrying capacity of the lands applied
for, the value of the lands for grazing purposes, due regard being
given to the number and kind of. livestock to be grazed. It should
also recommend the rental value to be charged, the term of the lease
to be granted, and any other recommendations which may be helpful
in the adjudication of the application.

III. ISSUANCE OF OR RENEWAL OF LEASES

(19) If, after receipt of an application or petition for renewal and
upon consideration of the facts presented, it is decided by this office
that the applicant is entitled to a lease for all or any of the lands ap-
plied for, a proposed lease will be prepared, in quadruplicate, and
copies will be sent to the district land office for execution by the ap-
plicant. At the same time, protests and conflicting applications will
be disposed of, subject to the right of appeal to the Secretary of the
Interior.

(270) If the proposed lease is properly executed and returned to
this office, it will be transmitted, together with any appeals filed by the
protestants or conflicting applicants, with appropriate recommenda-
tions, to the Secretary of the Interior for consideration. The same
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procedure will be followed where it is determined that more than one
applicant is entitled to a lease and a division of the lands is necessary,
except that such conflicting applicants will be afforded an opportunity
to agree to the division of such lands. If an acceptable adjustment
cannot be made by the parties in interest, the award of a lease, or
leases, will be determined by the Commissioner of the General Land
,Office, on the basis of all the facts presented, subject to the approval of
the lease,-or leases, by the Secretary of the Interior.

IV. LEASED LANDS SUBJECT TO CLASSmcArION

(21) Lands embraced in a grazing lease shall be subject to classifi-
cation and disposal under the provisions of section 7 of the act of June
28, 1934 (48 Stat. 1269), as amended by the act of June 26, 1936 (49
Stat. 1976), provided that before the allowance of any entry, selection,
or location under said section 7 evidence must be furnished that the
applicant has agreed to compensate the lessee for any grazing im-
provements placed on the lands entered, selected, or located, under the
authority of the lease and for any injury caused to the lessee's grazing
operations by reason of the loss of the leased lands from his lease-
hold. If the interested parties are unable to reach an agreement as to
the amount of such compensation the amount shall be fixed by the
Commissioner of the General Land Office subject to the right of ap-
peal to the Secretary of the Interior, whose decision shall be final.
All such agreements, to be effective, must be approved by the Com-
missioner of the General Land Office. The failure of the applicant to
pay the lessee in accordance with the agreement shall be just cause for
cancellation of the entry, selection, or location. All subsequent annual
rental charges will be proportionately reduced for the loss of the lands
from the leasehold.

V. RENTAL

(22) Each lessee shall pay to the proper district land office, such
annual rental as may be determined to be a fair compensation to be
charged for the grazing of livestock on the leased land.

VI. DURATION OF LEASES

(23) When the necessary basic information has been secured by
the Division of Investigations, leases may be issued in the discretion
of the Secretary of the Interior for periods of not more than ten
years. However, when the facts and circumstances are such as to
warrant limiting the leases to five years or less, the leases will be so
limited. In the absence of necessary basic data the leases will be
limited to one year. When a lease expires it may be renewed, in the

[Vol.
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discretion of the Secretary of the Interior, upon such terms and
conditions as he may prescribe.'

VII. USE OF LANDS

(24) After the issuance of a lease, the lessee may fence the lands
or any part thereof, develop water by wells, tanks, water holes, or
otherwise, and make or erect other improvements for grazing and
stock-raising purposes so long as such improvements do not impair
the value of the lands. Upon cancellation of a lease for any reason
or upon termination of a lease except when a renewal is requested,
the Secretary of the Interior may, in his discretion and upon a writ-
ten petition filed by the lessee within 30 days from date of the cancel-
lation, require a subsequent lessee, prior to the execution of a new
lease, to reimburse the former lessee a reasonable amount for any
grazing improvements of a permanent nature that may have been
placed upon the leased lands during the period of the lease. When
an agreement cannot be reached between the interested parties as to
the amount to be paid, the decision of the Secretary of the Interior
shall be final and conclusive. As to any improvements not disposed
of in the manner set forth above, the lessee will be. allowed 3 months
from the date of cancellation of the lease within which to remove
such improvements, but, if not removed or other disposition made
within the said period, such improvements shall become the property
of the United States.

* n (a) The lessee will be required to comply with the provisions
of the laws of the State in which the leased lands are located
with respect to the cost and maintenance of partition fences.

VIII. CAUSES FOR CANCELATION

(25) A lease may be canceled by the Secretary of the Interior:

(a). If the lessee persistently overgrazes the lands or uses them
in any manner which causes soil erosion, or for any purposes
detrimental to the lands or the livestock industry.

(b) If the lessee uses the leased premises, or any part thereof,
for any purpose foreign to grazing or in violation of any terms
of the lease.

(c) If the lessee shall fail to pay the annual rental, or any part
thereof.

(d) If the lessee shall fail to comply with any part of these
regulations or the terms of the lease.

(e) If a preference-right lessee fails to retain ownership or
control of the lands tendered as a basis for such preference
right.
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(f) If the lessee assigns or subleases all or any part of the
leased area without obtaining the approval of the Secretary -of
the Interior.

Each lessee must accept as final any decision rendered by the Sec-
retary of the Interior with reference to the violations of the terms of
the lease, and, if required by the decision, must surrender the leased
premises to the United States. No decision will, however, be rendered
until the lessee has been formally advised of the cause for cancella-
tion and afforded a timely opportunity to make a showing as to why
the lease should not be canceled.

IX. INSPECTION

(26) Representatives of the Secretary of the Interior shall at any
time have the right to enter the leased premises for the purpose of
inspection.

X. ASSIGNMENT

(27) Proposed assignments of a lease, in whole or in part, must
be submitted to the Secretary of the Interior, on a form to be pro-
vided, for approval; must be accompanied by the same showing by
the assignee as is required of applicants for a lease; and must be
supported by a showing that the assignee agrees to be bound by the
provisions of the lease. No assignment will be recognized unless and
until approved by the Secretary of the Interior.

(28) These regulations shall be considered to be a part of every
grazing lease issued pursuant to the provisions of this Act.

(29) These regulations supersede all instructions previously issued
under said section 15 of the act approved June 28, 1934, as amended
June 26, 1936.

(30) Forms of application and lease are attached and made a
part hereof.

FRED W. JOHNSON,

Commnissioner.
I concur:

B. B. SMITH,

Director, Division of Investigations.

Approved:
T. A.: WALTERS,

First A ssistant Secretary.

[Vol.
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FORMS

UNITED STATES DEPARTMENT OF THRE INTERIOR

[Form 4-721, approted April 30, 1937]

APPLICATION FOR GRAZING LEASE' 

United States Land Office _____ --------- -, Serial No. - _- -
Receipt No. _

Dated ________ 19-
(1) I,…___ ____-_____- _______-_____-_-of … _______ ------------------

(Name of applicant) (Post Office address)

hereby apply to lease under section 15 of the act of June 28, 1934 (4S Stat.
1269), as amended by the act of June 26, 1936 (49 Stat. 1976), the _-__

Section ------- , Township ------- , Range ------- _______-Meridian, containing
… acres, within the __ __-_-land district.

(If the lands- applied for are within two land districts, the application
must be filed in quadruplicate. AX description of the lands should be
-given by' legal subdivision if surveyed, or, if not surveyed, by metes and
bounds or such other description -as will fully identify the land.)

(2) Describe by legal subdivisions the lands upon which a preference right to
a lease is based, the nature of the claims thereto, and the dates initiated or
acquired, and when the right will expire, if it is held for a period of years.

Section -___-, Township ----- , Range - I _ Meridian.
(a) How many acres of your privately owned lands are under cultivation?

…______ acres.
(5) How many acres are used for grazing purpose? ------- _acres.
(3) State briefly your experience in the livestock industry and give, two

references.

(4) State what interests, if any, you have in any other lease or pending
application for lease under section 15 of the act approved June 28, 1934, as
amended by the act of June 26, 1936.

(5) Are you a citizen of the United States? - --. By birth? …___-_-.
By naturalization? ---------

(If by naturalization, evidence of such naturalization must be
furnished.)

If not a citizen, have you filed the necessary declaration of intention to
become such?-_ _-__. When? ---------------. Where? -______-__-___

(If the applicant is a corporation, a certified copy of the articles of
incorporation, together with a copy, signed by proper official, of the

' To be filed in triplicate if the lands applied for are all in one land district; in quadru-
plicate if in more than.one land district.
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minutes of the meeting authorizing the filing of: the application, and,
if an association, a copy of the constitution and by-laws, and evidence
of the citizenship of each member must be submitted.)

(6) Do the lands applied for contain any springs or water holes? ---------
If so, describe them, giving the location by section, township, and range.
__-____ -__ -_ -_ -__ -___ -___.__ -_ -_--_- -_ ---- _ ---- _-- - -…- ------------

(a) Are the lands applied for occupied or used for any purpose?-
By whom? ------------------- .: For what purpose? ---------

(7) Do you own or control any source of water supply needed or used for
livestock purposes? …--------
Describe it…_____-___--__-----------------------------------------------…

Where located …----------------------------------------------------------
(Subdivision, section, township, and range)

(8) State the number and kind of stock to be grazed on the leased
lands … -…- __ --_ -_ __ __ - --_ _- seasons of contemplated
use ------------------- , the manner in which you plan to graze the
lands applied for in connection with your general operations … …-

:(9) Have you previously used the lands covered by this application? -_-____
If so, for how many years and for what usual period each year? ._-_-_-_-_

…__ _ _ _ _ _ _ _ -- ---- ----_ _ _ _ _ - _ _

(a) How many stock have you grazed thereon during the average
year? ---------------

(10) Have the lands been used for grazing purposes in the past by any
other person? …-_- . If so, by whom? … 777777==_ -7777-

To what extent?: --------------------
(11) How many head of livestock do you own? --------- Cattle -

Horses_--- ; Sheep - ; _, Goats …_-_.

(Signature of applicant)

Subscribed and sworn to before me this the -__---day of …_- _-_- ,
19_ .

0 ~ ~ -- - - - ----- _ _ __ _ _ _ _ __ _ 

(Offlcial designation of Officer.)

UNITED STATEs DEPARTMENT or THE INTERIOR

[Form 4-722, approved April 30, 1937]

LEASE OF LANDS FOR GRAZING LIVESTOCK
1

[Sec. 15 of the act of June 28, 1934 (48 Stat. 1269), as amended by the act of June 26,
1936 (49 Stat. 1976)]

Serial .-------
This indenture of lease, entered into as of _-__- __-__-_-by and be-

tween the United States of America, party of the first part, hereinafter called the
lessor, acting in this behalf by the -_-___-____-_._____and …-------------

(Name of applicant)

of …_----------___, party .of the second part, hereinafter called the lessee,
(Post office address)

under, pursuant, and subject to the terms and provisions of the act of Congress
approved June 28, 1934 (48 Stat. 1269), as amended by the act of June 26, 1936

'To be executed by applicant in quadruplicate.

(Vol.
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(49 Stat. 1976), entitled "An Act to stop injury to the public grazing lands by
preventing over-grazing and soil deterioration, to provide for their orderly use,
improvement and development, to stabilize the livestock industry dependent upon
the public range, and for other purposes," hereinafter referred to as the act,
which is made a part hereof.

WITNESSETH:
That the lessor, in consideration of the rents to be paid and the covenants to

be observed as herein set forth, does hereby grant and lease to the lessee an
exclusive right and privilege of using for grazing purposes the following-described
tract of land:

containing approximately -------- _acres, together with the right to construct
and maintain thereon all buildings or other improvements necessary to the full
phjoyment thereof, for a period of _______ years, and if at the end of 'said
period the Secretary of the Interior shall determine that a new lease should be
granted, the lessee herein will be accorded a preference right thereto upon such
terms and for such duration as may be fixed by the lessor.

In consideration of the foregoing, the lessee hereby agrees:

(a) To pay the lessor as annual rental the sum of $ -_-__-for the first
year of thealease afd a likedsum per year for the second and third years of
the lease. The rental may be adjusted at the end of the third year of the
lease and at three-year intervals thereafter. If at the date of any adjust-
ment of the rental, the lease will expire within less than three years, such
adjustment shall be effective for the unexpired term of the lease. Annual
rental shall reasonably conform to but in no case be in excess of the rental
charged by the State or individuals for grazing privileges on lands of similar
character in the immediate vicinity of the leasehold. When the annual rental
amounts to $10.00 or more, the lessee may elect to make payment in two
equal installments. One-half of the first year's rental to be paid prior to the
execution of the lease and the remaining one-half to be paid within six months
after the date of execution. For the second and each succeeding year of the
lease one-half of the rental to be paid on the anniversary of the lease and
the unpaid balance to be paid within six months from said anniversary.
When the annual rental is less than $10.00 it must be paid in full prior to
the execution of the lease and annually thereafter on the anniversary of the
lease.

(5) To observe the laws and regulations for the protection of game ani-
mals, game birds, and nongame birds, and not unnecessarily disturb such
animals or birds.

(c) That neither he nor his employees will set fires that will result in
damage to the range or to wild life, and to extinguish all camp fires started
by him or any of his employees before leaving the vicinity thereof.

(d) To comply with the provisions of the laws of the State in which the
leased lands are situated with respect to the cost and maintenance of parti-
tion fences.

The lessor expressly reserves:

(a) The right to permit prospecting, locating, developing, mining, enter-
ing, leasing, or patenting the mineral resources, and to dispose of such re-
sources under any laws applicable thereto; the right to permit the use and
disposition of timber on the lands embraced in this lease, under existing laws
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and regulations; and nothing herein contained shall restrict the acquisition,
granting, or use of permits or rights of way under existing law.

(b) The right to close portions of the leased area to grazing whenever,
because of drought, epidemic of disease, incorrect handling of the stock,
overgrazing, fire, or other cause, such action is deemed necessary to restore
the range to its normal condition. However, such temporary closing of
any area shall not operate to exclude such area from the boundaries of a
lease.

(c) The right to reduce the leased area if it is excessive for the number
of stock owned by the lessee, or if it is determined that such area is
required for the protection of camping places, sources of water supply to-

- communities, stock driveways, roads and trails, town sites, mining claims,-
and for feeding grounds near villages for the use of draft animals or near
the slaughtering or shipping points for use of stock to be marketed. How-
ever, a proportionate reduction will be made in the annual rental charges:

(d) The right to classify and permit entry, selection or location'under the
provisions of section 7 of the act of June 28, 1934 (48 Stat. 1269), as
amended by the act of June 26, 1936 (49 Stat. 1976), of any part or all
of the leased lands, provided that before the allowance of any application
therefor the applicant shall agree, subject to the approval of the Commis-
sioner of the General Land Office, to compensate the lessee in accordance
with paragraph (21) of these regulations.

It is further understood and agreed:

(a) That the lessee expressly agrees that authorized representatives of
the Department of the Interior at any time shall have the right to enter
the leased premises for the purpose of inspection, and that Federal agents,
including game wardens, shall at all times have the right to enter the
leased area on official business.

(b) That the lessee shall not sell or remove for use elsewhere any timber
growing on the leased land but may take such timber thereon as may be
necessary for the erection and maintenance of improvements required in
the operation of this lease.

(c) That this lease is granted subject to valid existing rights and to all
rules and regulations which the Secretary of the Interior has prescribed.

(d) That the lessee may construct, or maintain and utilize any fence,
building, corral, reservoir, well, or other improvements needed for the
exercise of the grazing privileges of this lease, but any such fence shall be
so constructed as to permit ingress and egress for miners, prospectors for
minerals, and other persons entitled to enter such area for lawful purposes.

(e) That the lessee shall take all reasonable precaution to prevent and
suppress forest, brush, and grass fires.

Ct) The lessee may fence the lands or any part thereof, develop water
by wells, tanks, water holes, or otherwise, and make or erect other im-
provements for grazing and stock-raising purposes so long as such im-
provements do not impair the value of the lands. Upon cancelation of
this lease for any reason or upon termination thereof except when a re-
newal is requested, the Secretary of the Interior may, in his discretion and
upon a written petition filed by the lessee within 30 days from date of the
cancelation, require a subsequent lessee, prior to the execution of a new
lease, to reimburse the former lessee a reasonable amount for any grazing
improvements of a permanent nature that may have been placed upon the
leased lands during the period of the lease. When an agreement cannot

MVl.
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be reached between the interested parties as to the amount to be paid, the
decision of the Secretary of the Interior shall be final and conclusire. As
to any improvements not disposed of in the manner set forth above, the
lessee will be allowed 3 months from the date of cancelation of the lease
within which to remove such improvements,, but, if not removed or other
disposition made within the said period, such improvements shall become
the property of the United States.

(g) That the lessee agrees to comply with all Federal and local laws
regarding sanitation and such other sanitary measures as may be
necessary.

(h) That the lessee will not enclose roads ox trails commonly used for
public travel so as to interfere with the traveling of persons who do not'
molest grazing animals.

(i) If the lessee shall fail to pay the rental as herein specified, or shall
fail to comply with the provisions of the act, or make default in the per-
formance or observance of any of the terms, covenants, and stipulations
hereof or of the general regulations promulgated and in-force at the date
hereof, and such default shall continue 60 days after service of written
notice thereof by the lessor, then the lessor may, in his discretion, termi-
nate and cancel this lease.

(j) That the lessee shall not assign this lease or any interest therein, nor
sublet any portion of the lease premises without the written consent of
the Secretary of the Interior.

It is further covenanted and agreed that each obligation hereunder shall
extend to and be binding upon, and every benefit hereof shall inure to, the
heirs, executors, administrators, successors and assigns of the respective parties
hereto.

In WITNESS WHEREOF:
TnE UNITED STATES or AanaRICA,

By --- _ _- -
First Assistant Secretary of the Interior, Lessor.

Lessee.
Witness to signature of Lessee:

OIL AND GAS-LEASES FOR LANDS WITHIN UNITIZED AREAS

[Circular No. 1439]

UNITED STATES DEPARTMENT OF TIE INTERIOR,

GENERAL LAND OFFICE,
May 8, 1937.

REGIsTERs, UNITED STATES LAND OFFICES:

Any oil and gas lease for lands within the boundaries of a unitized
area, issued subsequent to the approval of the unit agreement for
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such area, will contain appropriate provisions making the lease imme-
diately subject to the unit agreement. The lease applicant must file,
prior to the issuance of such lease, evidence that he has entered into
an agreement with the unit operator for the development and oper-
ation of the lands in his lease under and pursuant to the terms and
provisions of the approved unit agreement, or an affidavit giving
satisfactory reasons for the failure to enter into such agreement.

In case an application for lease or application to exchange a per-
mit for a lease is filed under the act of August 21, 1935 (49 Stat.
674), amending the act of February 25, 1920 (41 Stat. 437), which
embraces lands partly within and partly without the exterior bound-
aries of a unitized area, and is found allowable, separate leases will
be issued, one embracing the lands within the unit area, and one for
the lands outside of such unitized area.

FRED W. JOHNSON,

Commissioner.
I concur: May 25, 1937.

W. 0. MENDENHALL,
Director, Geological Survey.

Approved: June 15, 1937.
T. A. WALTERS,

First Assistant Secretary.

STATE GRANTS AND SELECTIONS UNDER TAYLOR GRAZING ACT

[Circular No. 14281

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE.

REGISTERS, UNITED STATES LAND OnricEs:

Paragraph lof the regulations, Circular No. 1398, approved by the

Department July 22, 1936, contains the following statement:

School sections, surveyed or unsurveyed, included within national forests,
national parks and monuments, Indian or other reservations or withdrawals,
may not be offered as a basis for exchange under said section 8 of the Taylor
Grazing Act as amended.

Said circular is hereby amended by substituting the following
paragraph for the one above quoted:

State-owned lands, as well as school sections surveyed and unsurveyed the

title to which has not yet vested in the State, located within national forests,
national parks and monuments, Indian or other reservations or withdrawals,

may be offered as a basis for an exchange under said section 8 of the Taylor
Grazing Act as amended, where the selected lands are not within a grazing
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district. Such exchanges may be based either upon equal areas or upon equal
values, excepting those cases in which unsurveyed school sections and school
sections surveyed after their inclusion within a reservation are offered as
a basis, in which cases the exchange must be based upon equal areas.

FRED W. JOHNSON,

Comrmissioner.
Approved: May 17, 1937.

T. A. WALTERS,

First Assistant Secretary.

AMENDMENT TO CIRCULAR OF AUGUST 11, 1909, RELATING TO
PUBLICATION OF PUBLIC LAND NOTICES

[Circular No. 1429]

UNITED STATES DEPARTMENT OF THE INTERIOR, E

GENERAL LAND OFFICE,

June 3, 1937.
REGISTERS, U. S. LAND OFFICES:

Paragraph 2 of the Instructions of August 11, 1909 (38 L. D. 131),
relative to the selection of newspapers for the publication of public,
land notices is hereby amended to read as follows:

Second. The notice must, in all cases, be published in the newspaper which is
published at a place nearest to the lands which the notice affects. The word
"published" as herein used does not necessarily mean the actual printing of the
paper at the place of publication, but the fact that the paper is not printed at
the place of publication is a circumstance which may be taken into consideration
in determining the efficiency of such newspaper as a medium of publication. By
the word "nearest" as here used it is not intended that geographical proximity
shall be measured on an air line drawn between the land and the place of publi-
cation, but by the length of the shortest and principally travelled thoroughfare
between such places, being the highway ordinarily used and employed for travel
by vehicles of any kind. But this qualification shall not be construed as au-
thorizing any manifest perversion of the spirit of the rule, but simply to
dispense with any strict rule based on geographical distance.

FRED W. JOHNSON,

Commissioner.
Approved: 

T. A. WALTERS,
First Assistant Secretary.
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INTERPRETATION OF OIL AND GAS REGULATIONS

UNITED STATES DEPARTMENT OF THE INTERIOR,

OFFICE OF THE SECRETARY,
:June 7, 193.

INSTRUCTIONS

Leases issued under the act of February 25, 1920 (41 Stat. 437), contem-

plate that a single royalty may be collected upon the value of the natural

gas in the condition it comes from the well, or that separate royalties may

be collected on the values of the constituent elements.

'The act of February 25, 1920, requires the payment of a per centum in

amount or value of the production, and regulations which would authorize

acceptance of a royalty on less than the value or amount of the production

would be void because contrary to the express provisions of the law.

In computing royalties due the United States on natural gas, including

its derivative products, Government oil and gas lessees should be charged

royalty either on the basis of the combined value of such products as

measured by the lessee's gross field realizations less his actual extraction

costs, or on the basis of the section 4 (d) formula of the Regulations of

July 1, 1926, whichever may result in the higher valuation.

Where the lessees have heretofore paid royalties on natural gas or its

derivative products charged on the basis of the section 4 (d) formula, the

accounts are considered as closed and will not be disturbed except under

circumstances which clearly establish that computation of royalty on such

basis was substantially erroneous.

WEST, Acting Secretary, TO THE DIRECTOR OF THE GEOLOGICAL SURVEY:

I refer to the matter of computing royalties on natural gas, in-

eluding its derivative products, under oil and gas leases issued pur-

suant to the act of February 25, 1920 (41 Stat. 437), and the regula-

tions approved March 11, 1920 (Circular No. 672), and subsequent

operating regulations.
Leases issued under this act contemplate that a single royalty may

be collected upon the value of the natural gas in the condition in

which it comes from the well, or that separate royalties may be col-

lected on the values of the constituent elements. The leases further

provide that such royalties shall be computed on the basis provided

for in the operating regulations.
In the operating regulations approved June 4, 1920 (47 L. D. 552),

it is provided:

For computing the royalties provided for in the lease the value of all casing-

head gas produced shall be assumed to be one-third of the value of the market-

able casing-head gasoline extracted from such gas, but if the lessee receive a

higher price for casing-head gas than the equivalent of one-third of the value

of the casing-head gasoline manufactured from such gas the royalties 'shall be

computed on that price.
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The operating regulations of July 1, 1926 (52 L. D. 1), are in part
as follows:,

Section .4 (c.) Royalties on Natural Gas.-
* . * * * * * *

In general, where natural gas is delivered or sold for purposes of extracting
gasoline, two separate commodities are involved-the natural-gas gasoline and
the dry residual gas. If, however, the lessee receives a higher price for such
natural gas as a single commodity than the combined value of the two com-
modities, the natural-gas gasoline and the dry residual gas, as fixed by the
Secretary of the Interior, the Government royalty shall be computed on natural
gas alone and at the higher price received therefor by the lessee.

(d) Royalties on Natural-Gas Gasoline.-
A royalty of I63 percent shall be paid on the value as fixed by the Secre-

tary of the'Interior, of one-third of all natural-gas gasoline extracted and sold
from the natural gas produced on the leased land.

Natural-gas gasoline (also known as casing-head gasoline) is a manufactured
product. The value of this product is contingent upon the value of the raw
material and the cost of its manufacture. The Government does not wish to
collect royalty on that. part of the value which is- derived from the cost of
manufacturing, inasmuch as the Government's equity is confined to the value
of the raw material involved. In computing royalty on natural-gas gasoline
the value of the raw gasoline in the natural gas as produced is assumed to
be one-third the value of thq marketable natural-gas gasoline extracted from
such gas, the remaining two-thirds being allowed to the lessee for the cost of
manufacture. Thus the Government collects 162/3 percent of one-third of the
market value as its royalty share of the natural-gas gasoline produced (or in
effect one-eighteenth of the market value).

If the lessee derives revenue on natural gas from two sources, from natural-
:gas gasoline and dry (residual) gas sold, the Government will normally col-
lect a royalty on the two products. Therefore, if there is a market for the
dry residual gas from the natural-gas gasoline plant, a royalty on this dry
gas as stipulated under headings (b) and (c) of this section must be paid to
the Government.

The present policy of the department is to allow the use of a reasonable
amount of dry gas for plant operation, subject to the advice and direction of
the supervisor or his representative. The department will attempt to arrive
at an equitable basis of settlement in determining what constitutes "a reason-
able amount." Moreover, the department will investigate plants where gas is
being wasted.

Example of Method for Computing Natural-Gas Gasoline* Royalties:
: A ssume- o

That the value of natural-gas gasoline is 18 cents a gallon.
That 3 gallons of gasoline is recovered from each '1,000 cubic

feet of natural gas treated. e 0
Then- . n

Then Goverment takes its royalty on one-third of 3 gallons
T- (per 1,000 cubie feet of gas), or 1 gallon, having a value of

i- < \ 1( cents. - i i o
The Government's royalty on gasoline in this case is 1-

(=16%3 per cent)-X1 (gallon) XiS cents=3.cents (on each
1,000 cubic feet of natural gas treated).
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(e) Relief Measueres-
Adverse climatic and economic conditions in certain portions of the Rocky

Mountain district result in unusually high operating and marketing costs. In
order to encourage the most complete, practicable utilization of natural gas
under such conditions the Secretary of the Interior will, in his. discretion and
on proper showing of the necessity therefor, modify by specific order the
method of computation of royalty on natural-gas gasoline set forth in subsection
(d) hereof, to provide for a royalty of 162/3 percent of the value of not less than
one-fifth of all natural-gas gasoline extracted and. sold from the natural gas
produced on the leased land, such modification to be effective in specific areas
and for a definite period to be fixed by him in each order.

(f) Royalty on Drip Gasoline-
The royalty on all drip gasoline recovered and sold from gas produced on

the leased lands shall be the same as that required for natural-gas gasoline
manufactured within the same district.

The act of February 25, 1920, requires the payment of a per
centum in amount or value of the production and regulations which
would authorize acceptance of a royalty on less than the value or
amount of the production would be void because contrary to the
express provisions of the law.
. The regulations as drafted provide alternative methods of comput-

ing royalties on natural gas. In section 4 (c) of the 1926 regula-
tions, provision is made for computing Government royalty on the
amount which the lessee actually receives for his natural gas when
such amount is greater than aggregate valuations of the dry gas ad
gasoline computed on the basis of the section 4 (d) formula. The
two-thirds allowance formula has been used because of the sim-
plicity of its administration and because its basis has generally been
in accordance with the facts. It has come to my attention, however,
that due to improved methods and equipment and to physical condi-
tions the assumption in section 4 (d) of the regulations "that the
value of raw gasoline in the natural gas as produced is one-third
the value of the marketable natural-gas gasoline" is, in certain areas,
palpably erroneous and that consequently said formula in many cases
no longer gives a, result that is even approximately correct.

It is fundamental that a lessee's natural-gas production cannot
be valued for royalty purposes at less than the net amount which
the lessee actually realizes from his current disposals of such natural
gas in the field. This principle is specifically recognized and illus-
trated in section 4 (c) of the regulations of July 1, 1926, and also
in the regulations of June 4, 1920. It follows that the net field
realization method of computing royalties so provided for and illus-
trated must be considered as placing a minimum limitation upon
valuations arrived at by any other method of computation, and it
follows also that a lessee may and should be required to pay his
natural gas royalties upon the basis of the actual money value of

[Vol.
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such gas to him in the field whenever such actual values exceed
valuations arrived at by using in the section 4 (d) formula the prices
for. dry gas, casinghead gasoline, and drip gasoline as fixed by the
Secretary of the Interior.

You are therefore instructed in computing royalties due the United
States on natural gas, including its derivative products, to charge
Government oil and gas lessees royalty either on the basis of the
combined value of such products as measured by the lessee's gross
field realizations less his actual extraction costs (net field realization
value), or on the basis of the section 4 (d) formula, whichever may
result in the higher valuation.

Where the lessees have heretofore paid royalties on natural gas
or its derivative products charged on the basis of the section 4 (d)
formula, the accounts are considered as closed and will not be dis-
turbed except under circumstances which clearly establish that com-
putation of royalty on such basis was substantially erroneous. As
to royalties on natural gas or its derivative products past due and
unpaid you will ascertain the net field realization value and where
you find the amount billed the lessees to be less than the amounts due
on the basis of such net field realization value, you will revise the
account and demand payment of the full amount found to be due.

REGULATIONS UNDER SECTION 7 OF THE TAYLOR GRAZING ACT,
GOVERNING THE FILING OF APPLICATIONS FOR ENTRY, SELEC-
TION, OR LOCATION

[Circular No. 1353, revised]

UNITED STATES DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

June 29, 1937.
REGiSTERS, U. S. LAND OFFICES:

Section 7 of the act of June 28, 1934 (48 Stat. 1269), as amended
by the act of June 26, 1936 (49 Stat. 1976), provides:

That the Secretary of the Interior is hereby authorized, in his, discretion, to
examine and classify any lands withdrawn or reserved by Executive order of
November 26, 1934 (No. 6910), and amendments thereto, and Executive order
of February 5, 1935 (No. 6964)i or within a grazing district, which are more
valuable or suitable for the production of agricultural crops than for the pro-
duction of native grasses and forage plants, or more valuable or suitable for
any other use than for the use provided for under this act, or proper for
acquisition in satisfaction of any outstanding lien, exchange, or scrip rights or
land grant, and to open such lands to entry, selection, or location for disposal
in accordance with such classification under applicable public land laws, except
that homestead entries shall not be allowed for tracts exceeding 320 acres in
area. Such lands shall not be subject to disposition, settlement, or occupation

125897-39-voL. 56-32
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until:after the same have been classified and opened to entry: Provided, That

locations and entries under the mining laws, including the act of February 25,

1920, as amended, may be made upon such withdrawn and reserved areas with-

out regard to classification and without restrictions or limitation by any pro-

,vision of this act. Where such lands are located within grazing districts
reasonable notice shall be given by the Secretary of the Interior to any grazing

permittee of such lands. The applicant, after his entry, selection, or location is

allowed, shall be entitled to the possession and use of such lands: Provided,

That upon the application of any applicant qualified to make entry, selection,

or location, under the public land laws, filed in the land office of the proper
district, the Secretary of the Interior shall cause any tract to be classified,

and such application, if allowed by the Secretary of the Interior, shall entitle

the applicant to a preference right to enter, select, or locate such lands if

opened to entry as herein provided.

:1. LANDS SUBJECT TO CLASSIFICATION AND OPENING.-The purpose of

the act of June 26, 1936, in amending section 7 of said act of June 28,
1934, is to authorize and empower the Secretary of the Interior to
classify and open to entry, selection or location under any of the
public land laws, upon application or otherwise, any of the public
lands withdrawn or reserved by Executive orders of November 26,
1934, and February 5, 1935, as amended, also lands within grazing
districts, and, as to such lands, after reasonable notice has been given
to any permittee or permittees entitled to participate in the grazing
use of the land. Lands embraced in a grazing lease shall be subject
to classification and disposal thereunder, provided that before the
allowance of an entry, selection, or location under said section 7
evidence must be furnished that the applicant has agreed to com-
pensate the lessee for any grazing improvements placed on the lands
entered, selected, or located, under the authority of the lease and for
any injury caused to the lessee's grazing operations by reason of the
loss of the leased lands from his leasehold. In event the interested
parties, are unable to reach an agreement as to the amount of such
compensation the amount shall be fixed by the Commissioner of the
General Land Office subject to the right of appeal to the Secretary
of the Interior, whose decision shall be final. All such agreements,
to be effective, must be approved by the Commissioner of the Gen-
eral Land Office. It must be determined that the application is an
allowable one before payment by the applicant is required, and no
application will be allowed in the. absence of satisfactory evidence
that payment has been made. The failure of the applicant to pay
the lessee in accordance with the agreement shall be just cause for
rejection of the application for entry, selection, or location. The
authority granted by this act may be exercised by the Secretary of
the Interior on his own initiation at any time.
D 2. EXECUTION AND FILING OF APPLICATIONS, TO ENTER.-Any person,

State, or company qualified to make entry, selection, or location under

MVl.
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any of the public land laws may file in the district land office an
application, in duplicate, to make entry, selection, or location for
land located either within or without a grazing district, which is
otherwise subject to disposition under the law under which the
application is made, accompanied with the necessary filing, fee and
commissions, and the affidavits required by Girculars 1066 and 1231
and the law under which the application is filed. The entire amount
paid will be carried in the "unearned money" account and will be

repaid by Treasury check, if the application be not: allowed. The

original of the application only need be sworn to. The act pre-

cludes the entry under the homestead laws of a greater area than

320 acres.
3. EXECUTION AND FILING OF PETITIONS FOR CLASSIFICATIoN.-The

petition for classification and opening to entry, selection, or location,

must set forth all material 'matter whereby it may be determined

whether the lands sought are more valuable or suitable for the pro-

duction of agricultural crops than for the production of native grasses

and forage plants, or more valuable or suitable for alny other use

than for the use provided for under this Act, or proper for acquisi-

tion in satisfaction of any outstanding lien, exchange, or scrip rights

or land grant, and proper for acquisition under the law as applied

for. All applications for entry, selection, or location must be ac-

companied by the applicants for classification and qp

to entry of the lands applied for in the form of an affidavit executed

in duplicate and corroborated by at least two witnesses who are

familiar with the character of the land. The original of the petition

only need be sworn to. No blank forms of such affidavits or petitions

are issued by this office, but for convenience in filing it is desired

that they be prepared on sheets not over 8Y2 by 11 inches in size. The
petition should set forth in detail the character of each subdivision

included in the application to make entry. Petitions which are de-

fective will be returned to the applicant for correction, or he may be

required to furnish supplemental evidence concerning matters not

discussed or which have not been described in sufficient detail. The

petition should make full disclosures as to any water holes, springs,

or water supply developed or improved by the holder of any -grazing

permit or his predecessor in interest, or by any other. person. If any

part or parts of the land are irrigated, their location, area, source of

water supply, and other pertinent facts should be stated. If; any part

or parts thereof are under constructed or proposed irrigation ditches

or canals, the relation of the same and whether the land is irrigable

therefrom should be explained. The relation- of the tract to surface

streams or springs rising on or flowing across them or in their vicinity

should be indicated.' If such sources of water supply are inadequate
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for the irrigation of the lands applied for, full particulars should be
given. The location and depth of wells, elevation of water plane
relative to the surface, and other pertinent facts which will disclose
the quantity and quality of the water supply, obtainable from either
ordinary or artesian wells on the land, should be given. If there are
no wells thereon such information should be furnished as to any other
wells in that vicinity, and the possibility of irrigating the tract in-
volved from underground sources should be fully discussed. If any
attempts have been made to irrigate and reclaim the tract, or if it has
been included in a former desert-land entry, the reasons for lack of
success should be stated. Care should be exercised in the preparation
of the petition as inaccuracies and omissions will tend to retard action
and may lead to rejection of the application.

4. ACTION ON APPLICATIONS AND PETITIONS FOR CLASSIFICATION IN

HOMESTEAD CASES.-In all cases of applications to make entries, selec-
tions, or locations of public lands accompane by the petition for
classification and opening of the lan entry, selection, or location,
and necessary fees and commissions, such applications should be
received, assigned a serial number, and noted upon your records,
and if your records show no objections you will, if the application
is one for homestead entry, regardless of whether the land is within
or without a grazing district, transmit the duplicate copy of the
application for entry and petition for classification and opening
to the Director, Division of Grazing, and the original papers will
be sent to the General Land Office with your report of action taken.
The Director, Division of Grazing, will make his reports and recom-
mendations to the Commissioner of the General Land Office as to
the character and classification of the lands involved; that is, whether
they may be classified and opened to homestead entry without detri-
ment to the beneficial use of the land by local interests, to the protec-
tion, orderly use, and regulation of the public ranges, to the crea-
tion and maintenance of grazing districts or to the conservation and
development of natural resources.

If the land applied for is inside of a grazing district, the Director,
Division of Grazing, will include in his report a statement as to
whether or not there are any allowed privileges in the form of
licenses or permits to graze on specified lands in the form of allot-
ments and, if so, will give the names and addresses of all citizens,
groups, associations, or corporations entitled to exercise such exclu-
sive grazing privileges. Where the license or permit is to graze in
common with others, the Division of Grazing will report that fact.

If the report from the Division of Grazing indicates that there is
no objection to the classification and opening of the land and that
there are no grazing allotment licensees' or permittees' rights

[Vol.
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involved, the General Land Office, through the Division of Grazing,
will recommend to the Secretary of the Interior that the lands be
classified and opened to entry as applied for. If the recommenda-
tion is approved by the Secretary of the Interior, the General Land -

Office will fix a dated for the opening of the land to entry, and on X

that date the petitioner's application for entry will be allowed, in X

-the absence of record objections.
If the lands are within a grazing district and the Division of

Grazing reports that there is no objection to the classification and
opening of the lands, as applied for, and it appears that the rights
-of allotment licensees or permittees are involved, the General Land
,Office through its proper district land offices will cause proper notice
to be given by registered mail of the contemplated classification and
opening to entry to all allotment licensees or permittees entitled to
exercise grazing privileges. Where the license or permit is to graze
in common with others, notice will be given by publication in some
newspaper of general circulation in the locality for the area affected.
Such notice should allow a period of at least thirty days for the filing
-of objections to the proposed opening. If no objection be filed or if
objection is made and found to be without merit, the classification and
-opening will be recommended by the General Land Office to the Sec-
Tetary of the Interior, through the Division of Grazing and, upon
approval thereof, a date will be fixed by the General Land Office
for the opening of the land to entry. At least thirty days' notice
shall be given by the register to all allotment licensees or permit-
tees that by that date their use of the land must be discontinued.

If the land involved is in a grazing lease, the General Land Office,
through its proper district land office, will cause proper notice to be
given to the lessee, by registered mail, of the contemplated classifica-
tion and opening to entry. The lessee will be afforded due oppor-
tunity for the filing of protests, the same as is hereinabove provided
for in the case of applications for lands in grazing districts. The
procedure with respect to the opening of the lands to entry will also
be the same as is hereinabove outlined.

5. AcTioN ON APPLICATIONS AND PETITIONS FOR CLASSIFICATION, IN

OASES NOT UNDER HOMESTEAD LAWS.-Where the application for entry
is not under the homestead laws, the Director, Division of Investiga-
tions will be requested to cause a field examination to be made and
report thereof submitted to the Commissioner of the General Land
Office as to whether any reason exists why such land should be re-
tained in Federal ownership in aid of conservation and the develop-
ment of the natural resources or whether it may be classified and
opened to entry as rested, without detriment to the public interests.

Zel 469
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In addition, the report should give whatever information is required
by the applicable laws and regulations.

If the land is inside of a grazing district, the Division of Grazing
will be requested by the General Land Office to report as to whether
there is any objection to the classification and opening of the land as
applied for and whether or not there are any rights of allotment
licensees or permittees involved and, if so, the said Division will
include in its report the names and addresses of all such licensees or
permittees. Where the license or permit is to graze in common with
others, the Division of Grazing will report that fact. The General
Land Office, through the proper district land office, will notify all
such allotment licensees or permitees of the pending .application..
The procedure with respect to notice to allotment licensees, permittees,
and lessees and to the classification and opening of the lands to entry
will be the same as in homestead cases.

6. AcTioN ON APPLICATIONS, AFTER cLASSIFICATION OF LANDS.-If the

Secretary of the Interior approves the classification of the land as
subject to disposal under the public land laws, the General Land
Officewill pass up poni t ualifidations of the applicant and deter-
mine whether he may be allowed' to acquire title to the land under
the application.; If it should be determined that the land may not
be dispose& of underej pecified by the.applicant, the aplica-
tion for entry, selection, or location will be rejected and the applicant
allowed thirty days- from receipt, of notice within which to file re-
sponse to the notice of the report furnished him. At the applicant's
option he may either appeal from the finding to' the Secretary of the
Interior, alleging errors' of law, or he may present further showing
as to the facts by affidavit, 'accompanied by such evidence as is desired
tending to disprove the adverse conclusion reached. Such appeal or
further showing will be forwarded by you to this office. If the evi-
dence submitted warrants it, favorable action may be taken, but if
the conclusion be still adverse, it will be transmitted to the Secretary
of the Interior with report. In cases where the applicant fails to
furnish a showing or to appeal from the order of this office requiring
him to furnish it within the thirty days allowed, or where the Secre-
tary refuses to open the land to disposition, final action will be taken,
and the case closed by this office. You will allow no such application
until instructed to do so by this office.

7. RIGHTS SECIDED BY FILING OF APPLICATION.-The filing of an
application for classification and opening of the land, accompanied
by application to make entry, selection, or location, does not give the
applicant the right to occupy or settle upon the land applied for,
but will segregate the lands applied for from other disposition under
the public land laws, subject to prior valid adverse claim, except that
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at all times the mineral contents in the land shall be subject to
prospecting, locating, developing, mining, entering, leasing, or pat-
enting under the provisions of the applicable laws. The applicant
shall be entitled to the possession and use of the land only after his .
entry, selection, or location has been allowed.

8. PREFERENCE RIGHTS AND RESTORATION OF LANDS TO ENTRY BY GEN-

ERAL PUBLIC.-Lands classified as subject to homestead or desert-land
entry, under section 7 of the act of June 28, 1934, as amended, shall
be opened to entry: First, by the qualified applicant on whose appli-
cation the lands were classified; and, second, by qualified ex-service
men of the war with Germany entitled to exercise preference rights
conferred by Public Resolution No. 85, approved June 12, 1930 (46-
Stat. 580), under the homestead or desert-land laws; and, third, by
the general public. If entry, selection, or location by the person,
State, or company upon whose application the lands were classified is
allowed, other applications should be promptly rejected. Of the
applicants for classification, only the one upon whose request the
tract is classified secures the preference riglht. While the preference
right period of ex-service men of the war with Germany begins
ninety days prior to the date of the opening of the lands to home-
stead or desert-land entry, filings may be presented during the twenty
days preceding such preference right period; that is, fronm the 110th
to the 90th day prior to the date of the opening, and such filings
will be treated as simultaneously filed at 9 a. m. on the 90th day prior
to the date of opening, in the manner provided by Circular No. 324,
approved May 22, 1914 (43 L. D. 254). The filings of the successful
ex-service applicant may, therefore, be allowed only in event the
preference right application of the party responsible for the classi- /
fication is not allowable on or after the date of the opening. Appli-
cations may1be filed bythe general public within twenty days prior
to the date of opening, and treated as simultaneously filed at 9 a. m.
on the date of the opening. Later applications should be received
and suspended pending action on the prior application. If with-
drawal of an application under section 7 of the act of June 28, 1934,
be filed, you will promptly notify this office thereof, inviting special
attention to the pendency of the petition for classification and open-
ing and you will close the case on your records.

9. GOVERNING. LAWS, TO EARN TITLE.-IUpon allowance of an appli-
cation to make entry, location, or selection under this act, all the
laws and regulations governing the particular kind of entry, location,
or selection applied for must be complied with in order to earn title
to the land sought.

10. GOVERNING REGULATIONS IN CASES OF CONFLICTS WITH PRIOR MIN-

ERAL APPLICATIONs.-In all proper cases of applications to make non-
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mineral entries or selections of public lands, filed subsequent to

applications for mineral prospecting permits or leases, the instruc-

tions in Circulars Nos. 1021 (51 L. D. 167), 1031 (51 L. D. 202), and
1136 (52 L. D. 241), must be observed.

11. PRIOR INSTRUCTIONS StTPERsEDED.-These instructions supersede

those of May 16, 1935 (55 I. D. 257), and the further revision ap-

proved October 26, 1936.
FRED W. JOHNSON)

Commissioner.
I concur:

F. R. CARPENTER,

Director, Division of Grazing.
I concur:

R. R. SMITH,
Director, Division of Investigations.

Approved:
. T. A. WALTERS,

First Assistant Secretary.

SUPPLEMENTAL REGULATIONS AFFECTING OIL AND GAS
LEASES IN ALASKA

[Circular No. 1431]

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Ju7y3 3, 1937.

REGISTERS, U. S. LAND OFFICE IN ALASKA:

The act of August 21, 1935 (49 Stat. 674), and the regulations

thereunder approved May 7, 1.936, Circular 1386, are applicable to

Alaska as well as to the States. However, these regulations do not

deal with the provisions of the act of February 25, 1920, especially

applicable to Alaska and still in force, for which reason additional

regulations amending and supplementing the regulations now ap-

plicable to Alaska are necessary.
Section 13. of the act of February 25, 1920 (41 Stat. 437), author-

izes the granting of not exceeding five permits in Alaska to the same

applicant. While section 27 of the act was amended by the act of

April 30, 1926 (44 Stat. 373), to provide an acreage limitation of

holdings, this amendment did not change the right to hold five per-

mits in Alaska. Section 22 of the act provides that leases in Alaska,

whether as a result of prospecting permits or otherwise, shall be

upon such rental and royalty as shall be fixed by the Secretary of

the Interior and specified in the lease and be subject to readjustment

[vol.
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at the end of each twenty-year period. of the lease, and that for the
purpose of encouraging production of petroleum in Alaska, the Sec-
retary of the Interior may, in his discretion, waive the payment of
any rental or royalty not exceeding the first five years of any lease.

The act of August 21, 1935, anended section 13 to provide that no
prospecting permits shall be issued except upon applications filed
90 days or more prior to the date of the amendatory act, and that
applications filed thereafter shall be considered as applications for
leases, but as no amendment was made of section 221 or 27, it is
apparent that Congress did not intend to make any change in the
provisions of the law applicable only to. Alaska.

Accordingly, existing oil and gas regulations applicable to Alaska
are hereby amended and supplemented as follows:

1. A person, association, or, corporation is authorized to hold oil and gas
permits and leases for not exceeding 2,560 acres in the same geologic structure
and not exceeding five permits and leases in the Territory; bat for development
purposes, assignments of permits and leases not0 exceeding five in number in
any nonproducing structure may be presented by the same person, association,
or corporation for consideration by the Secretary of the Interior and his
approval if he shall find the same to' be in the public interest. Leases operated
under a cooperative or unit plan prescribed or approved by the Secretary of
the Interior are excepted from any acreage limitation fixed by the leasing act.

2. Upon leases granted in Alaska under section 14 of the act as the result
of discovery under prospecting permits, the rentals and royalties will be those
provided by Circular 845 (49 L. D. 207) (the regulations in force January 1,
1935), except in cases where different rentals and royalties have been fixed
prior to discovery.

3. Upon leases granted under section 17 of the act as amended for lands in
Alaska and leases acquired by exchange of prospecting permits, or granted
on applications for permits filed after May 23, 1935, and prior to August 21,
1935, the royalties shall be equal to one-half of the royalties fixed by section
17 of Circular 1386, except that any lessee who shall drill and make the first
discovery of oil or gas in commercial quantities in any geologic structure shall
be exempted from the payment of royalty on production under the lease for
the first five years thereof, or should discovery be first made under an approved
unit plan the exemption herein provided shall for the purpose of computing
royalty due the United States inure to the benefit of the land within the
participating (productive) area established by reason of such discovery.

The rental payable on such leases shall be 25 cents per acre or
fraction thereof for the first year of the lease, payable prior to
execution of the lease, and 25 cents per acre each year thereafter
until oil or gas in commercial quantities is discovered on the leased
lands, except that where leases are granted in exchange for prospect-
ing permits or pursuant to applications for permits filed after May
23, 1935, and prior to August 21, 1935, no rental is required for the
first two lease years, unless valuable deposits of oil or gas are sooner
discovered within the boundaries of the leases. Rentals after dis-
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covery shall be $1 per acre or fraction thereof as prescribed by

section 15 of Circular 1386, any rental paid for any one year to be

credited against the royalties as they accrue for that year.
FRED W. JOHNSON,

Conminssioner.
I concur:

W. C. MENDENHALL,
Director, Geological Survey.

Approved:
CHA nus WEST,

Acting Secretary.

MINERAL PERMITS AND LEASES

[Circular No. 1416]

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

July 6, 1937.

REGISTERS, UNITED STATES LAND OZCES:

There are being received numerous applications for leases of lands

within known geologic structures of producing oil and gas fields as

defined by the Geological Survey, some of which applications are as-

signed serial numbers and filing fees collected, while others are treated

as requests that the tracts be offered for lease.

Such lands are subject to leasing only at public auction under sec-

tion 17 of the mineral leasing act as amended by the act of August 21,

1935 (49 Stat., 674), and no provision of the law or regulations

authorize applications to be filed for lease of such lands, nor are any

rights gained by filing applications therefor.
In order that the practice may be uniform, you will treat such ap-

plications for lands shown by your records to be within defined oil

and gas fields as requests that the lands be offered for lease, and

assign no serial number, nor accept filing fees therefor. You will

forward the applications to this office-by separate letter and advise the

applicant by ordinary mail of the action taken.
FRED W. JOHNSON,

Commissioner.

Approved: January 6, 1937.
T. A. WALTERS,

First Assistant Secrerary.

[Vol.E
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EXTENSIONS OF TIME FOR HOMESTEAD AND DESERT LAND
PROOFS

[Circular No. 1432]

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

:Juy 9, 1937.
REGISTERS, UNITED STATES LAND OFFICES:

The act of June 16, 1937 (50 Stat. 303), entitled "An Act to further

extend the, period of time during which final proof may be offered

by homestead and desert-land entrymen," reads as follows:

That section 1 of the Act entitled "An Act to extend the period of time during
which final proof may be offered by homestead entrymen," approved May 13,
1932, as amended, is amended by striking out "December 31, 1935" and inserting
in lieu thereof "December 31, 1936."

The instructions in Circular No. 1311 will be followed in granting

relief under this act, the only changes therein made necessary by this

act being that wherever the year 1934 appears it should be changed to

1936 and the following should be added to the title:

Amended by act of June 16, 1937 (50 Stat. 303), so as to apply to final proofs

becoming due on or prior to December 31, 1936.

Such changes have been made on the supply of said circular in this

office. You will make similar changes in all copies of said circular in

your office before sending them out to persons making requests for

same.

FRED W. JOHNSON,
Commissioner.

Approved: 

OSCAR L. CHAPMAN,
A ssistant Secretary.

INSTRUCTIONS RE MINERAL RIGHTS IN FOREST EXCHANGES

[Circular No. 1433)

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

JJuZy 9, 1937.
REGISTERS, UNITED STATES LAND ONICcEs.

Section 2 of the act of February 28, 1925 (43 Stat. 1090), reads as

follows:

Either party to an exchange may make reservations of timber, minerals, or
easements, the values of which shall be duly considered in determining the
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values of the exchanged lands.: Where reservations are made in lands conveyed.

to the United States the right to enjoy them.shall be subject to such reasonable

conditions respecting ingress and egress and the use of the surface of the land

as may be deemed necessary by the Secretary of Agriculture; where mineral

reservations are made in lands conveyed by the United States it shall be so

stipulated in the patents, and that any person who acquires the right to mine and-

remove the reserved deposits may enter and occupy so much of the surface as

may be required., for all purposes incident to the mining and removal of the

minerals therefrom, and may mine and remove such minerals upon payment to

the owner of the surface for damages caused to the land and improvements
thereon: Provided, That all property, rights, easements, and benefits authorized.

by this section to be retained by or reserved to owners of lands conveyed to the.

United States shall be subject to the tax laws of the States where such lands

are located.

On May 13, 1937, the Secretary of Agriculture approved rules and

regulations governing the exercise of mineral rights reserved in
conveyances to the United States in forest exchange cases and by
letter dated May 20, 1937, the Acting Chief, Forest Service, advised.

this office as follows:
In view: of the fact that the form in which formal applications and deeds

conveying lands offered to the United States in land exchanges under the provi-

sions of the act of March 20, 1922 (42 Stat. 465), as amended by the act of
February 28, 1925 (43 Stat. 1090), are prepared is a matter which comes under

your jurisdiction, it is requested that the attached mimeographed copies of the

rules and regulations governing the exercise of mineral rights reserved by pro-

ponents in such exchanges be distributed to your local land offices, with instruc-

tions that a copy thereof be attached to all formal applications and that the-

rules and regulations in question be expressed in and made a part of the deeds.
conveying lands to the United States in cases of this nature. * * :

In the case of each and every application for exchange made under-

the act of March 20, 1922 (42 Stat. 465), as amended by the act of
February 28, 1925 (43 Stat. 1090), where the exchange applicant
reserves the rights to any or all minerals intends offered to the

United States in such an exchange, the applicant will be required to
attach to and incorporate as a part of the formal application for
exchange the rules and regulations referred to above. Such an.
applicant will also be required to incorporate the rules and regula-
tions in question in the deed of reconveyance of the offered land to
the United States.

FRED W. JOHNSON,
Cominmissioner.

Approved:
OSCAR L. CIHAPMAN,

Assistant Secretary.

[Vol..~



56] DECISIONS OF THE DEPARTMENT OF, THE INTERIOR 477

SUSPENDING ANNUAL ASSESSMENT WORK ON MINING CLAIMS

[Circular No. 1434]

UNITED STATES DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

July 22, 1937.
REGISTERS, U. S. LAND OFFICES:

For your information, and in order that you may inform inquirers
relative thereto, your attention is called to the act of :June 24, 1937
(50 Stat. 306), providing for the suspension of annual assessment
work on mining claims held by location in the United States, and
reading as follows:

Be it enacted by the Senate and House of Representatives of the United States
*of America in Congress assembled, That the provision of section 2324 of the
Revised Statutes of the United States, which requires on each mining claim
located, and until a patent has been issued therefor, not less than $100 wbrth
of labor to be performed or improvements aggregating such amount to be made
each year, be, and the same is hereby, suspended as to all mining claims in the
United States during the year beginning at 12 o'clock meridian July 1, 1936,
atnd ending at 12 o'clock meridian July 1, 1937: Provided, That the provisions
of this Act shall not apply in the case of any claimant not entitled to exemption
from the payment of a Federal income tax for the taxable year 1936: Provided
further, That every claimant of any such mining claim, in order to obtain the
benefits of this Act, shall file, or cause to be filed, in the office where the location
notice or certificate is recorded, on or before 12 o'clock meridian July 1, 1937,
a notice of his desire to hold said mining claim under this Act, which notice
shall state that the claimant, or claimants, were entitled to exemption from
the payment of a Federal income tax for the taxable year 1936: Provided
further, That such suspension of assessment work shall not apply to more than
six.lode-mining claims held by the same person, nor to more than twelve lode-
mining claims held by the same partnership, association, or corporation: And
provided further, That such suspension of assessment work shall not apply to
more than six placer-mining claims not to exceed one hundred and twenty acres
(in all) held by the same person, nor to more than twelve placer-mining claims
not to exceed two hundred and forty acres (in all) held by the same partnership,
association, or corporation.

Attention is called to the fact that this act does not apply to
Alaska but applies only to claimants in the United States who are
exempt from the payment of a Federal income tax for the-taxable
vear 1936, and who file on or before 12 o'clock noon July 1, 1937, in
the office where the location notice or certificate is recorded,. a notice
of their desire to hold the claims under the Act. The notice so filed
should state that they were entitled to exemption from the payment
of a Federal income tax for the year 1936.

It is to be observed that an individual who files such notice is not
entitled to exemption, from performing assessment work, on more
than six lode claims nor on more than six placer claims not to exceed,
120 acres (in all) and that a partnership, association, or corporation
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is not entitled to such exemption on more than twelve lode claims
nor on more than twelve placer claims not to exceed two hundred and
forty acres (in all). FRE W. JOHNSON,

Approved: CoMMissioner.
T. A. WALTERS,

First Assistant Secretary.

NOTICE OF OFFER OF LANDS FOR GRAZING LEASE

UNITED STATES DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRErARY,

WEST, Acting Secretary: . 31,1937.

Section 15 of the Taylor Grazing Act of June 28, 1934 (48 Stat.

1269), as amended by the act of June 26, 1936 (49 Stat. 1976), pro-

vides that in the issuance of leases preference shall be given to owners,

homesteaders, lessees, or other lawful occupants of contiguous lands

to the extent necessary to permit proper use of such contiguous lands,

except, that when such isolated or disconnected tracts embrace seven

hundred and sixty acres or less, the owners, homesteaders, lessees, or

other lawful occupants of land contiguous thereto or cornering thereon

shall have a preference right to lease the whole of such tract, during

a period of 90 days after such tract is offered for lease, upon the terms

and conditions. prescribed by the Secretary.

Notice is hereby given that the vacant, unreserved, and unappro-

priated public lands of the United States, exclusive of Alaska, and

liot included in any grazing district established under the provisions

of section 1 of said Taylor Grazing Act, and all lands included in

outstanding one-year grazing leases issued pursuant to departmental

instructions of October 22, 1936 (Circular No. 1412), are hereby

offered for lease for grazing purposes.
Said outstanding one-year leases will expire on various dates and

upon their expiration, the lands embraced therein will become subject

to new leases without prejudice, however, to the rights of the present

lessees to file timely renewal applications.
Any and all persons desiring to lease any part thereof for grazing

purposes under the authority of said section 15 of the Taylor .Grazing

Act, as amended, or those having adverse or conflicting claims to such

lands should file proper grazing lease applications or notice of their

claims in the appropriate United States District Land Office or in the

General Land Office for lands in States in which there are no District

Land Offices. Anyone desiring to assert a preference right to lease

isolated or disconnected tracts of seven hundred and sixty acres or

less will be allowed 90 days from the date- of this notice within which

to file proper application for lease.
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The holders of one-year leases issued uilder said departmental
instructions of October 22, 1936, should not file new applications to
lease lands embraced in their applications upon which such leases were
based but instead should file petitions for renewals on forms provided.
Said one-year leases will in no way be disturbed as a result of this
action, nor will the preference rights of the holders of such leases be
jeopardized thereby.

Notice is also hereby given that all lands not on the date hereof
subject to lease under this section of the act, by reason of their appro-
priation or reservation, but which become subject to lease at a later
date, are hereby offered for lease as of the date they become subject
to such appropriation and anyone desiring to assert a preference
right to lease isolated or disconnected tracts of seven hundred and
sixty acres or less of such lands will be allowed 90 days from the date
they become subject to lease within which to file proper lease
application.

REGULATIONS FOR THE SALE OF LOTS IN THE TOWN OF TULELAKE
WITHIN, THE KLAMATH IRRIGATION PROJECT, CALIFORNIA

[Circular No. 143a]

UNITED STATES DEPARTMENT OF THE INTERIOR,

OFNICE OF THE SEORETARY,
Augmt X, 1937.

To THE COMMISSIONER OF THE GENERAL LAND OFFICE:

On May 18, 1937, the Department approved instructions submitted
by the Commissioner of Reclamation that a sale of certain lots situ-
ated in Tulelake, California, be held. It is, therefore, directed that
in accordance with said instructions and pursuant to the acts of April
16, 1906, and June 27, 1906 (34 Stat. 116, 519), and the general regu-
lations issued under section 2381, United States Revised Statutes.
Circular No. 1122, the following-described lots in the Townsite of
Tulelake, California, within the Klamath Irrigation Project, shall
be offered for sale at public auction at not less than their appraised
value at 10: 00 A. M., September 21, 1937, at Tulelake, California:

Block No. Lot AreaLtAraVu-
No. (sq. ft. Valuation Block No. Lo0 ra Vla

No. (sq. ft.) tion

.5--0.--------- 6, 600 $200.00, 14 ------------ 7 0, 000 $200.0052-- -7 6,600 225.00 10-3 ,0942.6 20. 00
12-1 0_-6, 600 225.00 . ____35.0
2------------2 6,600 200.00 Total --- ------ -------- 1,350.00

479
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B. E. Hayden has been designated as superintendent of the sale

and Fred W. Gilbert as auctioneer.
Full payment for the lots may be made in cash on the date of the

sale or one-fourth in cash and the balance in three equal annual in-

stallments with interest on the deferred payments at 6 per cent per

annum.
The Superintendent conducting the sale is authorized to reject any

and all bids for any lot and to suspend, adjourn, or postpone the

sale of -any lot or lots to such time and place as he may deem proper.

After all the lots have been offered, the Superintendent will adjourn

the sale indefinitely and will make report to the Commissioner of the

General Land Office showing the sale price of each lot sold. In addi-

tion he will make' recommendation as to whether the unsold lots, if

any, should be reappraised, and such lots reoffered at public sale at a

future date, or whether the sale should be closed and the lots made

subject to private sale at the appraised prices.

If any person who has made partial payment on the lot purchased

by him fails to make any succeeding payment required under these

regulations at the date such payment becomes due, the money de-

posited by such person for such lot will be forfeited. In case any of

the sold lots should be forfeited, the sale price will thereafter be con-

sidered the appraised price of such lot.
All persons are warned against forming any combination or agree-

ment which will prevent any lot from selling advantageously or

which will in any way hinder or embarrass the sale, and all persons

so offending will be prosecuted under Section 59 of the Criminal Code

of the United States.
T. A. WALTERS,

First Assistant Secretary.

STATE GRANTS AND SELECTIONS UNDER TAYLOR GRAZING ACT

[Circular No. 1436]

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

September 16, 1927.

REGISTERS, UNITED STATES LAND OFFICES:

In order to provide that upon the filing of State-exchange appli-

cations under section 8 of the Taylor Grazing Act, as amended,

copies of such applications be forwarded directly to the proper

Special Agents in Charge, Division of Investigations, paragraphs 2



:561' DECISIONS OF THE DEPARTMENT OF TIE INTERIOR 481

and 3 of Circular No. 1398, approved' July 22, 1936, are hereby
amended to read as follows:

'2. Action by the Regis'ter.-If the application for exchange appears regular
and in conformity with the law and these regulations, the register will assign
the current serial number thereto, and, after making appropriate notations
upon-his records, will transmit the:original copy of the application to the General
Land Office, together with a report asuto any conflicts, of record, transmitting
the triplicate copy of each application to the proper Special Agent in Charge,
Division of Investigations, together,'with a carbon copy of his report as to
conflicts of record. If the selected lands: are .within a grazing; district the
register will transmit the duplicate copy of the application to the Director of
Grazing, who will report to the Commissioner of the General Land Office. as to
whether in his opinion the selected' lands are so located as not to interfere with
the administration or value of the remaining lands in the district for grazing
purposes within the meaning of the act.

*: An application for exchange' will be noted "suspended" by the-.register and
unless disallowed, the lands applied for in exchange will be segregated upon
:i the 'records .of the district land office and General Land Office, and will not be
subject to other appropriation, application, selection, or filing.'

Circular'No. 1384, approved April 15, '1936, is. hereby revoked insofar as it
pertains to exchanges by a State under section 8 of 'the Grazing Act, as amended.

3. Action of, fthe General Land Office.-When an exchange is based upon
equal values, upon receipt of a favorable report from the Director of Grazing
(where the selected lands are within a grazing district), all else being regular,
the Commissioner of the General Land Office will request the: Director of
Investigations to have a field investigation made' for the purpoSe. of determin-
ing the values of the offered and selected lands; whether the selected lands
are- occupiedk improved, cultivated, or claimed by anyone adversely to the
,State; whether the selected lands contain minerals, timber, springs, water hoiles,
hot or medicinal springs, or any special features which should be considered in
acting on the application; and.whether the reservation whichthe State desires
to make in the offered lands, if any, together with the contemplated use of
such reservation, will in any' wa affect adversely the administration of the
grazing district, if the offered lands are within a. grazing district. The field
examination should be made as soon as possible, and report and special recom.-
mendation should be submitted to the General Land Office.

When an exchange is based upon Uequal areas, if a field examination is
found necessary to determine the character of the selected lands as to minerals
or- springs or water holes, the Director of Investigations will be requested to
have a field investigation made for either or both of such 'purposes.

FRED W. JOHNSON,

Approved:
T. A. WUms, R 

F.irst Assistant Secretary.

125897-39-von. 56-33
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ACCOUNTS--COMMVIISSIONS UNDER GRAZING ACT

[Circular No. 1437]

UNITED STATES DEPARTMENT OF THE INTERIOR,:- - E:

:;- - --GENERAL LAND* OFFICE,

September 07, 1937.

REGISTERS, UNITED STATES LAND OFFICES: , -

The Comptroller.: General having held in. a decision dated August

'30, 1937, that, in connection -with the administration of the* Grazing

Act of June 28, 1934, registers. are entitled to claim 2 ,percent on

grazing license fees and.grazing lease rentals, registers will hereafter

include.s, such conmmissions in, their monthly statements of earin4grs

and on the vouchers for compensation.s
Those' registers whose--earnings have been under maximum, and

wvhcse compensation woilda be increased. by :claiming conunissions on

such fees 'uand rntals hferetofore ytptliedu mayp sate enntal

youchers and, forward them to this office f or administratiyTe action,
-ANTOINETTE FUN, K- -

Acting Uonunissioher.

Approkved':,
T. A. WALTERS,

First Assistant Secretary.w

.TAYLOR GRAZING ACT-PATENTS TO STATES UNDER EXCHANGES
SUBJECT TO PRIOR GRAZING LEASES:

[Circular No, 1438]

UNITED STATES DEPARTMENT OF THE INTERIOR,

:GENERAL LAND OFFICE,

October 13, 1937

REGISTERS, UNITED STATES LAND OFFICES:

The Act of Congress approved August 24, 1937 (50 Stat. 748),

reads aRs follows:-:

That the Secretary of the Interior in adjudicating 'State exchanges, under

section 8 of the Act of June 28, 1934 (48 Stat. 1269), as amended by the Act of

June 26, 1936 (49 Stat. 1976), involving lands embraced in, outstanding leases

under section 15 of said Act issued prior to the filing of the;'State exchange

application, is hereby authorized upon the request of any State to issue patent

to the State, subject to such outstanding lease: Provided, That the United

States shall not by reason of the issuance of any such patents be required to

account to the State for any money due and collected prior thereto as rent for

any part of the then-current annual rental period except as is now provided

by law.

[VoL,
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In accordance with the pro-isions of this Act, where a State appli-
' ation for exchange under the provisions of the Taylor Grazing Act
approved June 28, 1934 (48 Stat. 1269), ;as amended by the act of
June 26, 1936 (49 Stat. 1976); is found to embrace lands included in
an outstanding lease issued under section 15 of said Act, before final
action is taken by this office with a view to the issuance.of'.patent on
such application; the State will be afforded an opportunity to request
the issuance of Patent, for the land involved subject to such. outstand-
ing4 lease, and upon. receipt iof such. a. request by. the State, further
action will be taken with a view to the issuance of patent, should no
objection appear of record. *. .

Accordingly, any application for lease,' or for the renewal of a lease,.
under section 15 of the Grazing -Act, found to be in conflict with as
pending State application under section 8.of the Act, will be sus-
pended, and held in this ofce awaiting final action on the, State's
application.

When, an application by the State has been approved for patenting,
any such conflicting application for lease, or for the renewal of a
lease, will be finally rejected. and the case closed by this offi'ce, Should
the State's application be finally rejected, the application for lease,
or-for renewal'of a lease, will be considered upon its merits.

In accordance with the proviso .to-said act of August 24, 1937, in
cases where the United States has, prior to the issuance of such a
patent, received payments 'for an unexpired portion 'of the then cur-
rent annual rental period,' no payment other than that provided for
by section 10 of the Grazing Act, as amended, .will- be required to be
made to the State by the United States.'

ANTOINETTE FuNK,
A Lcting Comnlissioner.

Approved:
OSCAR L. CHAPMAN -

Assistant Secretary.

LEASING OF LANDS WITHDRAWN FOR RECLAMATION PURPOSES

UNITED'STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,v,

Oetober 13, 1937...
REGISTERS, U. S'. LAND OFFIcEs:

This office is in receipt of instructions' signed by ,the First Assistant

Secretary, October 8, 1937, relative to the leasing for grazing purposes
pursuant ti section 15 of -the Taylor Grazing: Act as amended' June

I! 
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26, 1936 (49 Stat. 1976), lands withdrawn for reclamation projects
under authority of section 3 of the act of June 17, 1902 (32 Stat. 388).

These instructions specify that all leases of lands withdrawn for
reclamation purposes should be made under the authority of subsec-
tion (1) of the act of December 5, 1924 (43 Stat. 703), rather than
under the authority of' section 15 of the Taylor Grazingt Act, as
amended, and the proceeds disposed of accordingly, that all such
leases should. be made in the form. approve& June 18, 1934., These
instructions .also direct that whatever moneys may yet be received
from grazing leases issued under section 15 of the Taylor Grazing Act
for lands withdrawn for reclamation purposes should be disposed of
in accordance with subsection (1) of the act of December 5, 1924,
rather than in the manner provided in section 10 of the Taylor
Grazing Act, at amended.

In the future where* applications are proffered for' and in answer-
ing inquiries relative to leasing for grazingl purpse lands with-
drawn for reclamation projects,' you will specify that the leasing' of
such lands is under the jurisdiction of the Bureau of Reclamation
and not this' office.

FRED W. JOHNSON,
Commissioner.

; EXCHANGES WITH ARIZONA FOR EXTENSION OF PAPAGO
INDIAN RESERVATION

UNITED STATES DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE.

REGISTER, PHOENIX, ARIZONA:
The act of July 28, 1937 (50 Stat. 536), entitled "An Act to extend

the boundary of the Papago Indian Reservation in Arizona,"
provides:

That whenever all privately owned lands except mining, claims within the
-following-described area have been purchased and acquired as hereinafter
authorized, the boundary of the Papago Indian Reservation in Arizona shall be
extended to include the west half of section 4- west half of section 9, township
17 south, range 8 east; all of township 18 south, range 2 west,: all of fractional
township 19 south, range 2 west; and all of fractional townships 18 and 19
south, range 3 west, except sections 6, 7, 18, 19, 30, and 31 in township 18 south,
range 3 west, Gila and Salt River meridian. This extension shall not affect
any valid rights initiated prior to the approval hereof nor the reservation of a
strip of land sixty feet wide along the United States-Mexico boundary made by
proclamation of the President dated-May 27, 1907 (35 Stat. 2136). The lands
herein described when added to the Papago Indian Reserat4ion- as pro .videdein
this Act shaill become: a part of said reservation in all respects and upon all the

[Vol.
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same terms as if said lands had been included in the Executive order issued by.
the President on February 1, 1917: Provided, That lands acquired hereunder
shall remain'-tribal lands and shall not be subject to 'allotment to individual
Indians.

SEC. 2. That the Secretary of the Interior be, and he is hereby, authorized to
purchase for the use and benefit of the Papago Indians with: any available
funds heretofore or hereafter appropriated pursuant to authority contained in
section 5 of the Act of June 18, 1934 :(48 Stat.: 984), all privately owned
lands, water rights, and reservoir site reserves within townships 18 and 19
south, ranges 2 and 3 west, together with all. grazing privileges and including.
improvements upon public lands appurtenant tot thee so-called Menager Dam
property, at the appraised value of $40,016.37.

SEC. 3. The State of Arizona may relinquish in favor of the Papago Indians
such. tracts within the townships referred to in section 1 of this Act as- it may
see fit and shall have the right to select other unreserved and nonmineral public
lands within the State of Arizona- equal in area to those relinquished, said lieu
selections to be made in the same manner as is provided for in the Enabling
Act of June 20, 1910 (36 Stat. 558), or in the discretion of the State of Arizona
under the provisions ;of section 8 of the Act of June 28, 1934 (48 Stat. 1269);,
as amended and supplemented by the Act of June 26, 1936 (49 Stat. 842).
The payment of fees or commissions is hereby waived in all lieu selections
made pursuant to this section.

Selections by the State of Arizona under section 3 of the act may
be made either in accordapce with the regulations governing the
selections of lands by States and Territories, approved June 23, 1910
(39 L. D. 39), so far as they apply to indemnity school land selections,
except that no fees or comnimssions will be. required, or under section 8:
of the act of June 28, 1934 (48 Stat. 1269) as amended by the act of
June 26, 1936 (49 Stat. 1976), referred to in the act as-49 Stat. 842,
and the regulations thereunder dated July 22, 1936, Circular No.
1398,; as amended by the regulations of May 17, 1937, Circular No.
1428. No fee will be charged in connection with any exchange made
under section 8 of the act of June 28, 1934, as amended, but the State
will be required .to pay one-half of the cost of publication thereof.

FimD W. JOHNSON
Momtsszs'oner,

Approved: November 1, 1937.
OSCAR L. C&APMAN

Assistant Secretary.
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REGULATIONS GOVERNING THE LOCATING AND MAINTAINING OF
MINING CLAIMS IN THE PAPAGO INDIAN RESERVATION

[Circular No. 1347-Revised November 13,:1937]

UNITED STATES DEPARTMENT oF THE INTERIOR,
GENiRAL LAND OFFICE,

November 13, 1937.
REGISTER, PHOENIX, ARIZONA:-

Section 3 of the act of June 18, 1934 (48 Stat. 984-988) as amended
by the act of August 28, 1937 (50 Stat. 862), provides:

(a) The Secretary of the Interior, if he shall find it to be in the public inter-
est,:is hereby authorized to restore to tribal ownership the remaining surplus
lands of any Indian reservation heretofore opened, or authorized to be opened,
to sale, or any other formi of disposal by' Presidential proclamation, or by any
of the public-land laws of the: United States: Provided, however, That valid
rights or* claims of any persons to any lands so withdrawn existing on, the date
of the withdrawal shall not be affected by this Act: Provided further, That this
section shall not apply to lands within any reclamation project heretofore
authorized in any Indian reservation.

(b) (1) The. order of the Department of the Interior signed, dated, and
approved by Honorable Ray Lyman Wilbur, as Secretary of the Interior, on
October 28, 1932, temporarily withdrawing lands of the Papago Indian Reserva-
tion in Arizona. from all forms of mineral entry or claim under the public land
mining laws, is hereby revoked and rescinded, and the lands of the said Papago
Indian Reservation are hereby restored to exploration andlocation, under the
existing miining laws of the United States, in accordance. with the express terms
and provisions declared and set forth in the Executive orders establishing said
Papago Indian Reservation: Provided, That damages shall be paid to the super-
intendent .,or other officer in charge of the reservation, for the credit *of the
owner thereof, for loss of any improvements on any land located for mining in
such a sum as may be determined by the Secretary of the Interior to be the
fair and reasonable value of such improvements: Provided further, That 'a
yearly rental not to :exceed 5 cents per acre shall be paid to the superintendent
or other officer in charge of the reservation for deposit in the Treasury of the
United States to the credit of the Papago Tribe for loss of the use or occupancy
of any land withdrawn by the requirements of mining operations.

(2) In the event any person or persons, partnership, corporation or associa-
tion desires a mineral patent, according to the mining laws of the United States,,
he or they shall first pay to the superintendent or other officer in charge of the
reservation, for deposit in the Treasury of the -United: States. to the credit of the
Papago Tribe, the sum of $1 per acre in lieu of annual rental, as hereinbefore
provided, to compensate for the loss of the use or occupancy of the lands with-
drawn by the requirements of mining operations; but the sum thus deposited,
except for a deduction of rental at the annual rate hereinbefore provided, shall
be refunded to the applicant in the event that patent is not acquired: Provided,
That an applicant for patent shall also pay to the superintendent or other officer
in charge of the said reservation for the credit of the owner thereof, damages
for the loss of improvements not theretofore paid, in such a sum as may be
determined by the Secretary of the Interior to be the fair value thereof.

(3) Water reservoirs, charcos, water holes, springs, wells, or any other form
of water development by the United States or the Papago Indians shall not be

[ VoL~
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used for mining purposes under the terms of this 'Act, except under permit
from the Secretary of the- Interior approved by the Papago Indian Council:

[ Provided, That nothing herein shall be construed as interfering with or affecting
the validity of the water rights of the Indians of this reservation: Provided
further, That the appropriation of living water heretofore or hereafter affected
by the .Papago: Indians is hereby recognized and validated subject to all the
laws applicable thereto.

(4) Nothing herein contained shall restrict the granting or use of permits for
easements or rights-of-way; or ingress or egress over the lands for all proper
and lawful purposes; and nothing contained herein, except Was expressly pro-
vided, shall bd construed as authority for the Secretary of the Interior, or any
other person, ato issue -or promulgate a rule or regulation in conflict with the
Executive order of February 1, 1917, creating the Papago Indian Reservation
in Arizona or the Act of February-21, 1931 (46 Stat. 1202).

The act of June 18,-1934, as amended by the act, of August 28,

1937, revokes- departmental order of October 28, 1932, -which tem-

porarily withdrew from all forms tof mineral entry or claim the lands
within the Papago Indian Reservation- andS restores: as of June .18,
19M,,- such- lands to exploration,-.-lo ation, and purchase under the
existing mining laws of the United States. -

- ;- -The procedure; in thel location of mining. claimsj performance of
annual labor, and the prosecution of-patent proceedings therefor shall
be the same as provided. by the United States mining laws and reg-
ulations thereunder, Circular No. :4o, -with the additional require:-

-ments hereinafter prescribed.
In addition to complying with the existing laws and regulations,

governing. the recording of mining locations with the -proper. locl
recording offlcer,- the locator of a mining claim within -the; Papago
Indian Reservation shall furnish to the superintendent or, other
-officer in charge of the -reservation, within 90 days of such location.
a -copy of the location notice, together with a, sumi amounting to 5
cents for each acre and 5. cents 'for each fractional part of an acre
embraced in the location for deposit with' the dI io ordepoit th Treasurofte nie
States to the credit of the Papago Tribe as, yearly rental. Failure
to make the required annual rental payment in advance each year
.until an' application for patent has been filed, for the claim shall be
deemed. sufficient grounds for invalidating. the claim. The payment
of annual rental must be made to, the superintendent or other officer
in charge of the reservation each year on or prior to the anniversary
'date of the miniinglocation.

Where a' mining claim is located within the reservation, the locator
shall pay to the superinteindent or otherofficer in charge of the reser-
-astion damages for the loss of any improvements on the land in' such
0 . sum -as may be determihnedby the Secretary of the Interior to be
a fair and reasonable value of such improvements, fo-r the credit of
the owner thereof. The-value of such improvements may be fixed
by the'-'Commissioner of Indian Affairs, 'with the approval of the
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Secretary of the Interior, and payment in accordance with such de-

termination shall be made within one year from date thereof.

At the time of filing with the Register an application for mineral

patent for lands within the Papago Indian Reservation the. applicant

shall furnish,' in addition to the showing required under the general

mining laws, a statement from the superintendent or other officer

in charge of the reservation, that he has deposited with the proper

official in charge of the reservation for deposit in the.. Treasury of

the United States to the credit of the Papago Tribe a sum equal to

$1 for each acre and $1 for each fractional part of an acre embraced

in the application for patent in lieu of annual rental, together with

a statement from the superintendent or other officer in charge of the

reservation that the annual rentals-have been paid each year and that

damages for loss of improvements, if any, have been paid.

Upon the filing in the office of the Register of an: application for

patent for land within the reservation, together with the evidence

required in the preceding paragraph, the Register will, if ino reason

appears for rejecting the application, proceed to publish a notice as

provided for by the mining regulations. The Register will forward

copies of the notice of application for patent to the Superintendent

of the reservation and to the Special Agent in Charge at Albu-

querque, New Mexico, endorsing thereon' "within Papago 'Indian

Reservation," requesting both to. report in accordance with' the In-

structions of December 5, 1916 (45 L. D. 539).

The act provides that in case patent is not acquired the sum de-

posited in lieu of annual rentals' shall be refunded.' Where patent.

is not acquired, such sums due as annual rentals but not paid during

the period of patent application shall be deducted from the sum

deposited in lieu of annual rental. Applications for refund shall be

filed, in the office of the Register and should follow the general pro-

cedure in applications for repayment, Circular No., 513.

Mining locations in the Papago Indian Reservation made subse-

quent to August 28, 1937,,'and prior hereto may be validated upon

full compliance with the foregoing provisions within 900 days*'of the

approval of these regulations.

Water reservoirs, charcos, water holes, springs, wells, or any other

form of water development by the United States or the Papago

Indians shall not be used for mining purposes under the terms of the

said act of August 28,.1937, except under permit from the Secre-

tary of the Interior approved by the Papago Indian Council.

A mining location may not be located on any portion of a ten-acre

legal subdivision containing water reservoirs, charcos, water holes,

springs, wells, or any other -form of water development by the

United States or the Papago Indians except under a permit from the
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*Secretary of the Interior approved by the Papago Indian Council,
which: permit shall contain such stipulations, restrictions, and limi-
tations regarding the use of the land for mining purposes as may

* be deemed necessary and proper to permit the free use of 'the water
thereon by the United States or the Papago Indians.
: The: term "locator" wherever used in these regulations shall in-
clude and- mean his successors, assigns, grantees, heirs and all others
claiming under or through him.

You' will give to the regulations the widest publicity pQssible with-
out expense to the Government.

FRED W. JOHNSON,
-om3iassioner.

I concur: November- 6,1937.
JOHN COLLIER,

Commissioner of Indian Affairs.
Approved: November 13, 1937. :

T. A. WALTERS,
:: . First Assistant Secretary.

TERMINATION OF OIL AND GAS PROSPECTING PERMITS

[Circular No. 14401

UNITED STATES DEPARTMENT OF T1EE INTERIOR,
GENERAL LAND OFFICE,

December , 1937.
REGIsTERS DISTRICT LAND OFFICES:

The fact of August 26, 1937 (50 Stat. 388) provides in part that
"All oil and gas prospecting permits shall cease and terminate with-
out notice of .cancelation on the final date of their current term,
including any extension herein granted, and no extension of any per-
mit beyond December 31, 1939, shall be granted under:the authority
*of this Act or any other Act."
* Under this provision of the act, certain oil and gas prospecting per-

mits have already been terminated, or will 'hereafter be terminated
by operation of law.

I n the case of Martin Judge (49 L. D. 171), decided July 12, 1922,
the Department held that:

Y Prior to the cancelation by the Commissioner of the General Land Office of
an outstanding oil and gas prospecting permit and notation thereof upon the

.records of the local land office, no other person will be permitted to gain- any
right to a permit for the same class of deposits by the filing of an application
or by the posting of a notice of intention to apply for such a permit.:

489~
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The rule enunciated in the above decision has been consistently
adhered: to and' followed by the Department. Notwithstanding that
permits have-already been terminated, or.will hereafter be termi-

nated by operation of law under the above-cited provision of the act

of August 26, 1'1937, the long-continued policy of the Department

expressed in the Martin Judge decision will continue to be :followed.

Therefore, until you are advise'dof the termination. or cancelation

of a permit and such termination or-cancelation is noted on the rec-

ords of your office, no person will. be permitted to gain any'right to a

lease for the same class of deposits by.the filing of, his application
therefor.

FRED W. JOHNSON,

Commissioner.

Approved:
OsCAR: L. CHAPMAN,

Assistant Secretary

COAL MINING METHODS AND THE SAFETY AND WELFARE OF

MINERS ON LEASED LANDS ON THE PUBLIC DOMAIN

Regulations (Second Edition)

UNITED STATES DEPARTMENT OF THE INTERIOR,

GEOLOGICAL SURVEY,

DecemTber 03, 1937.
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Secs. 31, 32, and 33 of the act of Congress 'approved February 25,
1920 (41 Stat. 437) and. amendments thereto, provide as follows: 

SaC.. 31. That any lease issued under the provisions of this Act may be
forfeited and canceled by an appropriate proceeding in the *United States
district court for the district in which the property, or some part thereof, is
located :whenever the lessee fails to comply with any of the provisions of this
Act, of the lease, or of the general regulations promulgated under this Act and
in force -at the date of the lease, and the lease may. provide for resort to
appropriate methods for the settlement of disputes or for remedies, for breach.
of specified conditions thereof.

Sac. 32. That the Secretary of the Interior is authorized to prescribe neces-
sary and proper rules and regulations and to do any and all, things' ilecessary
to carry out and accomplish' the purposes of this Act.

SEC. 33. That all statements, representations, or reports required by the
Secretary. of the Interior under this Act shall be upon oath, unless otherwise
specified by him, and in such form and upon such blanks as the' Secretary of
the Interior may require..

DEFINITIONS

The following expressions wherever used in these regulations shall
have the meaning here indicated-:

SEC. i. Mining. supervisor.-The agent appointed by and acting
for the Secretary of the Interior to supervise all coal-mining opera-
tions coming under these regulations.

SEC. ii. District mining supervisor.-An agent appointed by the
Secretary of the Interior to supervise coal-mining operations in one
or more of the coal fields of the United States, acting under the direc-
tion of the mining supervisor.

SlEC. iii. Deputy mining supervisor.-An agent appointed by the
Secretary of the Interior, acting under the direction of the mining
supervisor or the district mining supervisor.

SEC. iv. Lessee.-Any person or persons, partnership, association,
firm, corporation, municipality, or State which has made application

:im copr mu .
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for or to which has been issued a coal-mining lease, permit, or license

under the act of February 25, 1920, and amendments thereto.

SEC. V. Leased laoid or tract.-Any land or coal deposit owned by

the United States and under lease, permit, license, or application for

lease, permit, or license, in accordance with the act of February 25,

1920, for the purpose of mining coal therefrom.
SEC. vi. Coal.-Coal of all ranks from lignite to anthracite.
SEC. Vii. _be'.-An undergound excavation and all parts of the

property of a mining plant either on the surface or underground that

contribute directly or indirectly to the mining and preparation of coal.

SEC. viii. Strippng operation.-The term:"stripping operation" or

"strip pit" shall mean a mining excavation or development by means
of a surface pit or quarry in which the surface or cover over the 'coal

bed is first removed and the coal itself is then excavated.

SEC.'ix. Slope..-An inclined entry in a dipping coal bed or an in-

clined tunnel'to a coal bed.
SEC. x. WSaft.-A mine opening; the axis of which is approximately

vertical, extending 'from the surface to develop one or more coal

deposits.
SEc. xi. Pan~el.-A unit area in a system of mining by which the

mine is divided into areas isolated or surrounded by solid pillars of

coal into which a pair of entries are driven for the development of

rooms and the extraction of pillars.
SEC. xii.: Working place.-Any underground place where men are

assigned to mine or load coal or rock by hand or mechanically.
R SEC. Sx111. Rock dubstng.-The distribution or application under-

~ground of fine noncombustible dust in such a manner as to prevent,

check, control, or extinguish coal-dust explosions.
SEC. xiv. Wet coal dust.-Coal dust in a mine shall be considered

wet only when the fines contain sufficient water to permit molding by

hand pressure.
SEC. XV. Gas.-Used in the sense employed by coal miners to mean

"fire damp," or flammable or explosive gas, usually methane. When

such gas is mixed with air in certain proportions the mixture is

explosive.
SEC. xvi. Gassy mine.-A mine shall be deemed "gassy" if so deter-

* mined by appropriateate te authority, or if a methane cap can be

obtained with an approved safety lamp in any working. place or

places on any 3 days within a period of 30 days, or if the return air

from any split contains 0.25 percent or more of flammable gas.

SEC. xvii. Black damlp.-The excess of nitrogen and carbon dioxide

in an oxygen-deficient atmosphere.
SEC. xviii. Perm issibZe.-Applied to explosives, safty lamps, elect:

tric machinery, rescue apparatus, and other devices, means, apparatus

and materials officially listed as "permissible" by the United States

[vol.
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Bureau of Mines and approved.as having met its requirements for the
respective specified ,uses..:

SEC. xix. Fan.-A revolving machine.placed on the surface and used
to create a positive, air current in:a mine.

SEC. xx. Booster fan.-A revolving machine placed underground
for increased circulation in the specific -airway in which it is placed.

SEC. xxi. Auriliary .fan.-A revolving machine used to.force air
through tubing or ducts for the, ventilation of a specific work ingplacea
or places.

PURPOSE OF SUPERVISION

SEC. xxii. The purposeof supervision is to assure.the orderly and
efficient development of; publicly owned coal lands and coal deposits.
wvithout waste or . avoidable loss of coal or damage to. coal-bearing
-formations; to promote the safety, health, and welfare of workmen
involved; to obtain a proper record and accounting of all coal prof
duced; to.determine rent and royalty liability;,ad to maintain a
record of rentand royalty payments.

POWERS AND DUTIES OF MINING SUPERVISOR, DISTRICT MINING SUPERVISOR,

AND. DEPUTY MINING SUPERVJSOR

It shall be the duty of the mining supervisor, district mining super-
visors, and deputy mining supervisors:

'SEC. 1. To visit from time to time leased lands where coal mininin- 
or prospecting operations are being conducted or' cntemplated;, an'cd
to inspect and supervise such operations and plants connected there-
with in order to prevent injury to life, wastage of coal, daaIage to or
from. wells drilled through the coal beds: and damage or threat'ened
damage to property or to equipment from fire, oil, gas, or water,' or
otherwise, and in order to insure that operations are being concducted
and that the welfare of the.miners is being provided for in accordance
-with the act and these regulations.

SEC. 2. To ascertain and report the nature and amount of damages,
if any, to the leased premises or to adjacent property belonging to
the Government; to report the amount and value of any coal avoid-
ably lost or wasted; and to make recommendations to the Secretary
of the Interior on the action to be taken for insuring compliance with'
thee provisions of the lease and these regulations.

SEC. 3.: To examine the mines, mine maps, records, and books of
the lessee and determine the amount of coal mined from Government
eoal land; to mntake a report to the Secretary of the Interior each
quarter showing the production and the acAru d royalties and rentals;
to receive, record, and transmit payments of royalties -and rentals;
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and to place seals at the entrance of leased lands on orders of the Sec-
retary when the lessee is delinquent in royalty and rental payments.

'SEc. 4. TO prescribe or approve the methods of protection from
wells or prospect holes drilled for any purpose through the coal
measures and mines on leased lands and on coal lands subject to lease,
with a view to the prevention of leakage of oil, gas, water, or, other
fluid'substances that might, endanger: the -lives 'of empnioy6es; and to
prescribe or approve methods of obtaining the ultine e et.action, so
far as practicable, of coal in the vicinity of such: wells.

SEC. 5. To specify in writing under what conditions a mine or panel
or other section of a mine, from which the coal has or has not been
extracted, may be; abandoned by the lessee, and how a' section, of a
mine sol abandoned should be sealed off or otherwise separated from
the other parts of the mine, and to cause* a survey of operations on
leased lands to be made at the lessee's expense upon failure of the
lessee to provide accurate maps as required.

SEC. 6. If these operating' reguilations or the State mining laws are
not being complied with, and in the opinion of the district mining
supervisor or the deputy mining supervisor, the mine or the lives of
workmen are in jeopardy, such supervisor may give notice in writing
to stop operations on all or a. part of the leased land and may apply
Department of the Interior seals to the haulage tracks or across the
entrance to the strip pit, mine, or section of the mine affected. Should
any such notice or seal be violated, the district mining supervisor shall
recommend the penalty to be imposed upon the lessee.

SE. 7. .The mining supervisor, the district mining supervisor, and
the deputy mining supervisor may issue such orders and notices in
writing as may be appropriate to insure compliance with these regu-
lations, and may order the discontinuance or modification of any
operation or method that is causing or likely to cause any endanger-
ment of life or property or is in violation of the provisions of: the lease
or regulations: Provided, That such order~s are not in conflict with the:
laws of the State in which. the leased land is situated: And fwther
Pfrovided, That if any such order or notice issued by the deputy or
district mining supervisor does not contain a statement that iume-.
diate 'danger of loss of life or property is involved and if the lessee
appeals therefrom within,10 days, execution of said order or notice
: may be delayed pending review by.'the mining supervisor and, on
further appeal, pending review by the Secretary of the Interior.

DUTIES AND OBLIGATIONS OF LESSEE

SEC. 8. The lessee shall observe and carry out the terms -of .the act
-of 'February 25, 1920 (41 Stat. 437), as amended, of his lease, of these
:regulations, and of the orders and written notices of the mining su-

[VOL



b6]- ' : DECISIONS. OF THE DEPARTMENT' OF, THE INTERIOR

pervisor, district mining supervisor, or deputy mining supervisor
issued in accordance with the regulations and terms of the. lease that
are not in conflict with the laws of the State in which the leased land
is situated: Provided, That if any order or notice does not; specify that
immediate action must be taken for the protection of life or property,
an appeal may be taken as provided in section 7 of these regulations.

Upon failure of the lessee to take appropriate action to protect'the
'deposits from damage or threatened damage by fire, water, oil, gas,
or subsidence, and upon fail-re of the lessee 'properly to protect the
property upon abandonment or cancelation of the lease, the lessee
shall be liable 'for the'expense of labor and supplies 'used by the dish
trict' mining supervisor or his associates for the protection of the
property. ;
'S Sa.E-9. (a) The lessee shall keep a correct record 'of coal produced
in a manner that such records can readily be checked, and 'he shall
report accurately, on minie-run basis, within 30 days after the expira-

tion'of the period' covered 'by th~ereport; all coal mined from the
leased land during each calendar-quarter and such other data as may
be required:on 'the formi provided''fori quarterly reports:; andi on the
anniversary of the lease he shall report the yearly production and
such other data as maj bere-quired on the form provided':for annual
reports. Permittees shall report monthly and licensees quarterly,
giving the amount of coal mined and-the amount disposed of during
the period covered by the report, a description of the work done, the
cost of the work, the results of prospecting, and such other informa-
t'ion as may be requested.

(b)' The lessee shall cause an audit of his books and accounts per-
taining to the leased land to be made annually within 30 days after
the expiration of the lease year or at such times as- directed by the
district mining supervisor, to whom he shall furnish, free of cost,
a copy of the said audit.: The eligibility of the accountant making
such' audit' is to' be: subject to approval by the Secretary 'of the
Interior.

SEC. 10. The lessee shall report promptly to the district mining
supervisor by telephone or telegraph the occurrence in or about the
leased land of fatal accidents, serious outbursts of gas, explosions,
inundations, fires, extensive squeezes, collapses of roof, or other serious
conditions causing '6r threatening the loss of life or property.

SEC. 11. The lessee shall report promptly in writing to. the district
mining supervisor each accident that results in the loss of more than
'tone shift for the injured person, giving the date of the accident, the
name, age, and occupation of the injured person, the actual work
being performed when the injury occurred, the cause and nature or
result of the injury, the probable length of disability, and the name

49)5
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and location o f the mine, with outline sketches or maps when perti-
nent. Copies of reports lto the State inspector or industrial com-
mission and outline sketches or maps will fulfill the requirements
of this section.

X PERSONNEL AND THEIR DUTIES

SEC. 12. (a) Superintendents, foremen, assistant foremen, mine
examiners, fire bosses, hoistmen,. electricians, and foremen of rescue
and first-aid work must be qualified for and experienced in the
duties of their. respective positions and must be certified by com-
petent State authority, or, in the absence of State certification require-
ments, appointments to such positions shall be subject to the approval

* of the district mining supervisor, who shall require the highest quali-
fications in vogue in the. mining region, concerned for similar
positions.

(b) In the. absence.,of personnels qualified as mentioned in this sec-
tion,' the duties of such -positions Emay; be performed, by others on
written consent of the appropriate- State official,. or, ;should Dno State
official have jurisdiction over mine officials, on written consent of the
district, mining supervisor.

SEC. 13. :(a) The lessee shall appoint for any mine-employing mqre
than 5 men underground on any shift a qualified mine foreman,
who shall visit and inspect from: time to: time .alltaccessible parts of
the mine,. *and who shall be; in responsible charge of the mine
underground.

(b) If 25 men or less are employed underground on any-shift, the:
superintendent may serve also as mine foreman, provided he is quali-
*fied to do so under the applicable State regulations.

(C) If more. than 75 men are employed underground on any shift,
the. lessee shall appoint at least one experienced assistant mine fore-
man, with qualifications and duties similar to those of foreman, and
an additional assistant mine foreman for every additional 75 men or
fractional part of that number.

SEc. 14. (a) The lessee -shall appoint a . sufficient nunmber of fire
bosses or mine examiners, certified by the State, to examine every
underground working place and nearby open place within 3 hours
prior to 'the entrance of any shift of miners, and to determine if
every place is. free from a dangerous quantity of flammable or noxious
gas, if the air is properly coursed, and if the roof and other condi-
tions areo.safe for the workmen, and they shall record ,the dateW'of
examination at each working place.

(b) The fire bosses or mine examiners shall also 'examine every
accessible part of the mine each third day, omitting. Sunday, make
:the determinations mentioned in paragraph a, and record the date
of the examination at each place examined. Any place which has

[VoL;
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been 'undercut by a machine or in which the coal or roof has been
blasted or has fallen shall be examined by a fire boss or mine exam-
iner and determined to be safe before workmen are permitted to
reenter.

(c) For every group of 75 men or fraction thereof employed un-
derground in. any gassy mine at least 1 fire boss: or mine examiner

.shall be' appointed' who shall be subjected to a physical and optical
examinlation at least once -each calendar year.

SEC. 15. (a) The fire bosses or examiners shall fence and mark
off all dangerous places to warn men and prevent their entrance into
such places, shall -list, oil a blackboard or its equivalent at the'. entrance
to the mine or entrance to each section of the mine and places therein
which ha'veibeen marked off, and shall station themselves at the en-
trance to such a section or near the mouth of the mine to warn miners
Who normally would work in places found 'dangerous and prevent
them from entering until the dangerous conditions have been rem-
edied under the -supervision of a duly accredited mine official and the
place has been' declared safe. '

- :(&)- The reports of the' fire- bosses :or mine examiners shall be as-
sembled and copied once a day, in ink or indelible pencil, in a record
book kept in the office of the mine and sianed each day :by the fire
bosses or examiners and by the mine foreman.

-(c): The foreman or an assistant foreman, if duly qualified ini ac-
cordance with State regulations and if his other duties perniit, may
also serve as fire boss or mine examiner.

Sw. 16. At a mine where electricity is used underground for gen-
erating power, the lessee shall appoint a man to be in charge of the
electrical equipment who is fitted for his position by ability, training,
and experience and is familiar with the hazards of mine gases and
coal dust and with the operation and maintenance of the equipment
in his charge.
, SEC.: 1?1. (a). lHoistmen shall be familiar with the operation of

hoisting engines, able to read and write English, and not less than
18 years of age.,

(b) Hoistmen who hoist or lower men must have a physical exam-
ination annually and present a certificate of health from a reputable
physician.

WEIGHING OR MEASURING COAL

SEC. 18. (a) All coal mined shall' be accurately 'weighed or meas-
ured, tiuly accounted for, Iand recorded by the lessee, including a ree-
ord of all sales of coal and of coal disposed of otherwise. If the
miners are paid either by weight or by measurement,, record of
correct daily weights or biweekly measurements shall be posted or
displayed in a conspicuous place. Test weights shall be kept at the
scales, so that the accuracy of the scales can be tested at any time.
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(b) The weighman or person appointed to weigh or measure the
coal where the miners are paid upon the basis of his figures shall be

required before entering upon his duties to subscribe to. an affidavit,
before a person duly authorized to administer oaths, that he will keep

a true record of the coal so weighed or measured and credit each

miner accordingly; such affidavit shall be posted at his place.of duty.

(G) Njothirng contained herein: shall- be constrqfed to prevent. the
lessee from separately weighing and deducting the amount of bone
coal or other impurities, loaded by a;miner with the coal, from the

weight of the coal accredited to the miner.
*; (c) If rock or bone is removed from the coal after weighing,

an allowance for such waste material may be authorized by the. min-
ing supervisor, provided the cleaning is. done with a minimum loss

of coal.

(e) If deductions are allowed for impurities in the coal under

section 18 (c) or (d)., under no circumstances shall the royalty.be
based on less than the weight credited to the miners, plus that loaded

by day labor, nor shall it be based on less than the shipping weight,
plus coal stored, coal used on the premises, and coal otherwise ac-

counted for.
(f) If a, lessee records or reports less than the true weight of the

coal mined, he shall be.subject to a penalty, at .the option of the

Secretary, of double the .amount of royalty on the shortage or the

full value of :the shortage. Repetition of the showing of a shortage

in weight after warning shall be sufficient cause for cancellation of

the lease.

GEOLOGIC AND BORE-HOLE. REPORTS

SEC. :19. (a) The lessee shall submit detailed reports upon comple-

tion or suspension of any prospect bore hole, prospecting operation, or

geologic investigation. The report on each bore hole shall give the

location, altitude, and log, including the occurrences of water. In

surface prospecting the location and occurrences of coal shall be;

shown on a map, and copies of geologic reports on the lands leased
shall be furnished by the lessee.

-(b) All bore holes made to prospect formations shall upon comple-

tion be fully and promptly filled with a mud fluid or cement or filled

otherwise, as prescribed by the district mining supervisor. Whilej

holes are being drilled they shall be properly cased and cemented to
prevent migration of oil, gas, or water to the coal-bearing beds, and

after serving, their purpose they shall be abandoned as. prescribed for
prospect holes.
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APPROACHIING OIL, GAS, OR WATER WELIS

SEC. 20. When mining operations *approach wells or. bore holes
that may liberate oil, gas, water, or other fluid substances, the lessee
shall present his plans for mining the coal in proximity to such holes
to the mining supervisor and obtain his approval before proceeding
with the work planned. The plans shall provide that the coal be:
extracted as completely as practicable with'safety and in such manner
that the well will not be damaged, and that precautions be taken
against the sudden liberation of a body of oil, gas, water, or other
fluid. . The mine ventilation shall be so arranged that any gaseous
substance liberated shall enter the return air current and not- be
circulated through the active workings of the mine. In approaching
such holes, the instructions in section 66 -shall be followed.

'SURFACE STRUCTURES, THEIR LOCA TON, CONSTRUCTION, AND FiRE

PROTECTION

SEC. .21. A lessee employing more than 10 men underground shall
not construct or maintainoon.the surface any structure of combustible
material within 75 feet of any opening, nor- permit.such a structure
to be connected to any noncombustible building within that distance
except as follows:

:(a) An open:. timber framework or headframe.of timber may be
constructed over a shaft, slope, drift, or tunnel. The posts and
rafters of any such structure may be, of wood if the covering or lining
is made of fireproof material, but under no circumstances shall wood
flooring be used except in tipples,. trestles, and storage bins. Fire
doors shall be erected -at effective points where smoke or fire from
outside sources may endanger men working underground.

(b) Flammable material: shall not be stored or placed within 75
feet .of any mine opening except while such material is being. sent
into or removed from the. mine- and except for a day's supply of oil
for lubricating machinery in the6 surface structure.

(c) At mines in 'which more than 50 men are employed under-
ground on any shift, the building or buildings containing the hoist-
ing engine and power plant shall not have floors, ceilings, and side
walls or roofs constructed -of combustible material, but wood may be
used for roof trusses, purlins, and rafters, and .for side-wall studs or
frames 'if covered -on both sides with noncombustible material.:-::

DEVELOPMENT PLANS :

- SEC. 22. After necessary prospecting has been done on any lease

and before permanent operating shafts have been sunk or slopes,

drifts, or tunnels driven, the lessee shall prepare and submit to the
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district mining supervisor for approval a. preliminary plan, together
with vertical sect-ions to indicate, so far as known, the position, dip,
and thickness of each coal bed. The plan shall be on a scale of not
more than 500 feet to the inch and shall show in outline the principal.
prospect and proposed entries, airways, shafts, and structure, includ-
ingIfan.or fans, and the proposed'method cif' underground develop-
ment 'And ventilation, with a description thereof.

':SEc. 23. The lessee shall develop' and mine the coal in accordance
with plans approved in advance, so 'far as natural conditions permit;
and, if conditions necessitating radical' changes are encountered, he
shall immediately submit modified plans, aceompianied by an expla-:
nation, to the district mining supervisor for approval.

MINING WHERE MORE THAN ONE BED' OF COAL OCCURS

SEC. 24. (a) Where practicable, 'by reason of -either commercial or
mining conditions, the available coal in the upper beds shall be
worked out before the coal in the flower beds is mined; otherwise, the
workings in the upper coal bed shall be kept in- advane of the work-
ings'in each lower bed. The decison as 'to practicability rests with
the mining supervisor. Where more than one bed of coal is known
to exist in the leased lands, the lessee 'shall not draw' or remove the
pillars in any lower bed before mining the available 'coal 'in each
known upper bed of such thickness that it can 'be miined under the

then existing commercial conditions, either alone or in combination
with thicker' beds.' The mining supervisor shall decide whether' or

not the workings or conditions for subseqiieit hiuiiing in any or all
of 'the upper beds will be seriously injured byV the extraction of the
pillars in the lower workings.

(b) Where mining operations 'are in-progress in a bed that lies
either below or above another bed in which mining has been or is
being carried on,.the~ lessee shall, if the room-and-pillars system is

employed, superimllpose the pillars in the resp'ective beds. Modifica-
tions of. this provision may be necessary in steeply dipping beds and
may be 'approved by the'mining supervisor 'where' conditions make
them advisable.

DEVELOPING THROUGH ADJOINING MINES

SEC. 25. A lessee may develop a mine on his leased tract from, an
adjoining mine not on the: public domain, or from adjacent leased
lands, under the following conditions:'.. a:

(a) The mine that is not on the public domain shall conform to all
sections' inl these regulations that relate to the safety of the mines and
ermployees.:

[Vol.
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* (b) The only connections between the mine not on public domain
and the mine on public domain shall be the main haulageways, the
ventilationwaysj and the escapeways. Substantial concrete frames
and fireproof doors 'that may be closed in an emergency and opened
from either side shall be- installed in each such connection. Unneces-
sary connections through the boundary pillars shall not be made until
both mines are about to be -exhausted and abandoned. The district
mining supervisor. may waive such of these requirements when, in his
judgment, such waiving; does not affect adversely the safety of the
employees or entail loss of coal.

('c) Free access for inspection of said connecting mine not on the
public domain shall; be given at all hours to the mining supervisor or
other representative of the Secretary of the Interior.

SEc. 6. If a lessee operating on a lease through a mine not on
public domain does not maintain the mine in accordance with the
operating regulations, operations on the leased land may be ordered
stopped or departmental seals applied by the district mining super-
visor or deputy mining svisorisor, and the operations on leased lands
shall bestopped.

PROVISIONS FOR -DISPOSAL OF WASTE

SEc. 27. (a) The lessee shall dispose of waste, slack, refuse and
-water from a mine and waste and sludge of any washery in such a
manner as not Xto cause: private or public damage or inconvenience,
-be a nuisance, or obstruct any stream, right of way, or other means
of transportation or travel.

(6) . All waste containing practically no coal shall be deposited
separately and apart from coal for which no immediate market exists
:and from waste containing coal in such quantity that it may be later
separated from the waste by washing or other means.-

(c) Royalty on slack coala6 Whe thcois mined and is
due and palale on the next payment date thereafter.

SURVEYS AND MAPS

SEC. 28. p(a) Accurate surveys of new workings shall be made at
least every 6 months and a map prepared thereof on a scale of 50
feet, 100 feet, or: 200 feet to the inch. The, mine-office maps of the
workings in each coal bed shall be extended to show the advance-
ment of all the mine workings and all other changes of a permanent
character that have taken place during the period between successive
surveys. * Before any mine or section of a mine is abandoned, closed,
or become's inaccessible, a survey of such mine or section shall be
made and recorded on the map.
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(b) 0 In addition to the information required.. by: the .lease, maps

shall bear the name of the. mine., the name' of the lessee,: and 'the

serial number assigned by the district land office, and shall* show the

true north or meridian, the'public survey land lines with indication

.of corners found, the distance and direction from the miie 'opening

to a* land corner, the boundary barrier pillars, the scale to which the

map is drawn, and an explanatory legend.

(c) The surface map shall show in outline the location of all

structures or buildings and the surface location and: depth of each

bore hole, appropriately numbered. The map shall also show the

altitude at the surface, the altitude and section of each coal bed pene-

-trated by boring, and any other pertinent information, including the

angle and direction of 3prospect drilling where not vertical.

* (cd) The mine map shall showi at each face the date!'of extension

and at each entry face-the coal sections and altitude,' also. the location

of all. pillars and the parts of pillars not extracted in pillar work;

the position of all fire walls, dams, main pumps, fire pipe liles, per

manent ventilating. stoppings& doors, overcasts, undercasts, and regula.-

tors; the direction of the ventilating current in the varjous parts of

the mine at the time of making latest surveys; fire areas; known

bodies of standing water either in or, above the workings of, the

mine; areas containing flammable gas; areas affected by squeezes.

(e) Where the dip of the coal bed or 'beds exceeds 46- profiles

or vertical cross 'sections parallel with the approximate average direc-

tion of' the dip and not more than 1,000 feet apart shall be made on

the same scale as the mine maps, with marked reference points,' and a

vertical -view of the mine' workings shall be prepared on the same

scale as the general mine map':to 6shdw 'the mine workings in that -

bed on a vertical plane parallel with the average strike of the' bed

or beds, with appropriately'marked reference points.

(f) Blueprints or reproductions in duplicate' of the maps and'

drawings prescribed in the preceding subsections and such other maps

as may be required shall be submitted to the district mining super-

visor annually without his special request, or semiannually on request.

SEC. 29. (a). In the event 'of the failure of the lessee, to furnish

the maps required, the mining supervisor or district mining super-

.visor shall employ a competent mine surveyor to make a survey and

maps of the mine, and the cost thereof shall be, charged to and

Spromptly paid by the lessee.
(b) If any map submitted by a lessee is believed to' be incorrect,

the district mining supervisor may cause a survey to be, made, and

if the survey shows the map submitted by the lessee ~to be substan-

tially incorrect in whole or in part, the cost of making; the survey

and preparing the map shall be charged to and promptly paid by

the. lessee.
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MINING BY STRIPPING

SEC. 30. (a) No strip pit will be permitted on the outcrop of
any dipping coal bed until the workable coal at lower altitude
in that bed and underlying beds has been extracted, unless-there
is free natural or artificial drainage from the pit that; will pre-
vent seepage underground down the dip.

(b) Accumulations of slack coal, or combustible waste that, may,
if fired, endanger the coal deposit shall not be permitted :at or
near coal or carbonaceous material in place.

(c) Overhanging. banks or ledges must be shot, down promptly
to eliminate danger to. employees from, falling rock or dirt.
- (d) Upon completion or indefinite suspension of mining opera-
tions in all or any part of a strip pit, the face of the coal. shall
be covered with noncombustible material. that will effectively pre-
vent the coal bed fromnbecoming ignited.,.
: (e) The driving of underground working places from the face
of a strip pit for the. purpose of getting cheap coal is contrary
to conservation principles and is prohibited.

MANWAYS AND EXITS

-SECA. 31. (a) In every mine the lessee shall provide, an escapeway
or second means of egress to the surface, which, if a drift, slope;
or tunnel exit, shall be separated at the surface from the-first exit
by not less than 50 feet of rock or coal in place; if either is a- shaft
or both -are shafts, the exits shall be not less than 200 feet. apart.
- (b) During the course of developmient of a shaft mine, not mor6
than 10 men shall be employed underground on any 'shift until
connections are made to the second exit.

(a) If 'the escapeway 'is a slope and more than 250 from the
horizontal, steps or as stairway shall be provided. If the floor is
slippery or wet, steps may be required where the dip is less than 25°.

SEC. 32. (a) In every shaft mine, unless escape is available by
drift, tunnel, or slope, one shaft shall be equipped with hoist and
cage suitable for hoisting or lowering men: Provided, That if less
than 10 men are employed -underground and the shafts are less
than 50 feet in depth, a well-maintained ladder in each shaft will
suffice as a means of entering and leaving the mine.

(b) Where the main shaft and escape shaft are less than 300 feet
in depth, one shall be equipped for the hoisting and lowering of men
and the other shall be equipped with a substantial stairway of ap-
proved: design. The pitch of the flights shall not exceed 450,
the flights shall have stuitable landings at each turn, and the hand
rails and stairs shall be maintained in good order.
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(o) The escape shaft and main shaft, if more than 300 feet in

depth shall each be provided with an adequate hoist- and cage

suitable for hoisting and lowering men, an efficient signaling sys-

tem, and a qualified hoistman who shall be available on appropriate

signal. The hoisting equipment and cages in eaclh of the two shafts

shall have sufficientn capacity, id'epdently of each other, 'to hoist

out of the mine all persons on any shift in 30 minutes and with due

regard to safety. A stairway or emergency ladderway of approved

design shall be provided in at least one of the shafts.- If a ladder-

way is constructed, it shall be provided with landings not more

than 20 feet vertically apart, and the pitch' shall not exceed 800.

SEC. 33. At each shaft landing there shall be a passageway at least

6 feet high and 4 feet wide, free. of obstruction, that will enable

persons to go from one side of the shaft to the other-side without

passing through'any compartment of the shaft: Provided,' That a

shaft compartment may be used for a passageway if properly floored
and roofed over by' a bulkhead sufficiently strong to withstand

the fall of heavy bodies.
SEC., 34. The roof and- sides of every traveling road- anld 'worrking

place shall be maintained in a safe condition, and no one shall be per-

mitted, unless appointed for the purpose of exploring or repairing,

to travel on or work in any traveling or working place which -is not
in safe condition.-

SEC. 35. The shafts of all mines designed for the employment of

more than 50 men, if the lining or facing thereof is combustible, shall

be fireproofed within 6 months after completion by lining,,guniting,
or coating with cement or other noncombustible material. Such fire-

proofing shall be maintained over all- combustible material, except

guides, ladderways, and stairways, as long as said shafts form the

principal means of egress.
SEC. .36. In every mine designed for the employment of more than

50 men underground on any shift, the roofs and walls of entries and*

passageways within 300 feet of the bottom of each shalt, it in coal

or timbered, shall be fireproofed with a cement coating or. the, equiva-

lent within 1 year after said entries and passageways have. been

driven, and such fireproofing shall be maintained in good condition
so long as the shaft is used,

SEC. 37. The lessee shall arrange, so far as practicable, manways

free from regular haulage for the passage of underground employees
to and from their working places. Such manways shall be maintained

in safe condition, and signs with arrows shall be provided show ingr

direction toward the escapeways on each side of crossing. or inter-

secting passages. The lessee shall require his employees to. use the

manways, so far as practicable, -in going to and from their working

places. - ;

[Vol;
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X HOISTS, HOISTING. EQUJIPMEXNT, AND SHAFT LANDINGS

SEC. 38. (a) All hoisting equipment used in shafts and slopes shall
be of ample capacity and of &a standard design commercially recog-
nized as safe and in accordance with State requirements. I
* (b) The; drums or cable reels of hoists shall. be provided with

flanges that extend at least 2 inches radially beyond the last layer
of rope or cable when fully coiled on the drum or reel.

(c) All hoists shall have:sufficient power to hoist the loaded un-
balanced cage or skip and shall be equipped with brakes adequate
to stop and hold the fully loaded unbalanced cage or skip at any
point in the shaft or slope.

(Sic. 39. (a) A metal hoisting cable of recognized standard char-
acter shall be used for hoisting or lowering men. When newly in-
stalled in the shaft or slope, it shall have a safety factor: of not less
than 6 as rated by the manufacturer, based on the maximum load
including the weight of the cable,* or, if the hoistway is inclined, the
calculated component of the weights parallel with lthe incline.
- (b) No cable shall be used for hoisting and lowering men if on
inspection it is found that the number of broken wires exceeds six in
any single- pitch length or lay of the rope, that the crowns of the
strands are worn down to less than 65 per cent of their original
diameter, or that a dangerous amount of corrosion or distortion
exists: Provided, however, That when such broken iwires are reduced
by wear more than 30 per cent in cross section, the number of breaksE
in any lay of the rope shall not exceed three.

(c) Cages, skips, or cars used in hoisting or lowering men shall be
connected to Ithe hoisting cable; or ring by standard babbitted or zinC-

filled sockets or by clamps. The cable shall be resocketed or re-
clamped at intervals not exceeding 4 months, and at least 4 feet of
the cable shall be cut. off from the end to be socketed or clamped, and
clamping shall be so done that at least '80 per cent of the breaking:
strength of the cable shall be retained.

*(d) Hoisting cable shall be firmly clamped to the drum or reel
and at least two turns of the cable shall remain on the drum or reel,
at all times when the cable is extended to the lowest landing.

:SEc. 40. In shafts and slopes where men are hoisted or lowered,
there shall be at least 20 feet of hoistway clearance above the surface
landings at which men enter or leave tile cages or cars; and at mines.
in which more than 50 men are employed underground on any shift,
Overwinding and overspeeding. preventers or equivalent devices, ap-
proved by the district mining supervisor, shall be connected with the
hoists and sou maintained as to -prevent the cages from being over-
wound or from fallin if overwound and to prevent overspeedingt

5O&5L
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considering the character of the hoisting equipment and the depth
of hoisting.

SEC. 41. (a)' Cages for hoisting men shall have bonnets extending
over the-space on which the men stand, metal sides extending not less
than 5 feet above the floor of the cage or of each' dek of a multiple-
deck cage, and 'gates or doors at least 4 feet high closing the entrances
tio the cage on each deck. Each deck of a cage used for hoisting men'
shall have overhead or side bars so arranged that every man on the
cage may have an easy and secure handhold. Self-dumping 6ages
shall be so designed that the platform cannot overturn in the shaft.
''`(b) Cages 'used for hoisting or lowering men shall be provided

with safety catches capable of bringing the fully loaded cage to a
stop within a distance of 10 feet in .any part of the shaft' or head
frame should the cable or cable connection break.

(c) Cage rests or chairs shall be provided at all shaft landings
regularly used in the hoisting or lowering' of -men unless 'their omis-
sion is' authorized in writing by the district mining supervisor.

SEC. 42. (a) Gates 4 feet high or covers shall be used at the top or
ground landings of vertical or inclined shafts, and the gates shall
be kept closed exeept'when the cage is at the landing and attended.

(b) The track at the surface landing of a shaft or slope shall have
a derailing device which shall 'always be kept open except when a
car is 'being' taken from or placed on the cage at said landing, or
when a car is entering the slope under' control. ' ' '

S:EC. 43. Shafts when not in use for hoisting men and slopes or
sumps that extend, below the floor of a"mine passage or excavation
shall be adequately guarded to prevent men from falling therein.

SEC. 44. Buckets or cans. used for shaft sinking shall be provided
with self-locking safety hooks and, if the shaft is more 'than 200
feet in depth, with' cross heads and. guides. When rock is being
dumped or material loaded or unloaded, the mouth of the shaft
shall be covered by safetyv doors or' the equivalent of a safe design
and construction.
''SEC. 45. Where men are employed in' a mine or required to i nter

or depart from a mine between sunset and sunrise, sufficient light
shall be maintained at the top landing. of each shaft to enable them
to see: the landing. At each underground landing used for caging
men, a light. shall be' maintained on each side of and within 10 feet
of the shaft or slope whenever men are in the mine. Each under-
ground landing, if not naturally lighted, shall' be kept white with
paint or whitewash..

SEC. 46. (a) The hoist shall be operated only when properly pro-
vided with brakes and indicators' and when every person not on duty
in the hoist room is excluded from. the room, except visitors per-
mitted by the lessee.

[Vol.
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(b) The hoistrnan shall not hold conversation with anyone while
his engine is in motion nor hoist or lower men at a speed greater
than the rate posted, in the engine room as a safe speed, and he shall
-bring the hoist to a dead stop at a ilanding before turning over the
,control to a relief hoistman.

(c) After any stoppage of hoisting for repairs or for any other
purpose exceeding 2 hours in duration, a cage or other conveyance
shall be run up or down the shaft at least once before hoisting or
lowering men.

(d) No hoisting shall be done in any compartment of a shaft while
repairs are Ibeing made in that compartment except such hoisting as
may be necessary to make such repairs.

SEC. 47. (a) Competent representatives of the lessee shall make
daily a general examination of all hoisting equipment and electrical
and mechanical apparatus used for the hoisting- or transportation
.of men in and about the mine, including' skips, cages, guides, ropes,
sheaves, hoists, motors, engines; and boilers; and once each week a
more detailed.examination 'shall be made. A memorandum of the
condition found on examination shall" be; entered in a, record' book
kept in the~ mine office, and any' defective condition that- may en-
-danger the Safity of the employees or othlers 'shall be remedied with-'
out delay.i

(b) Any boiler used for generating steam shall be equipped With'
.a safety valve, pressure gage, and water glass and shall be inspected
.semiannually by a competent boiler inspector.,

(c) If an inspection discloses a defective: condition or arrangement
of any apparatus, appliance, or device, which endangets the safety
of employees 'or' others, such condition or: arrangement shall be
remedied without delay.

SIGNALS AND TELEPHONES

SEC. '48. A code of hoisting signals shall be kept posited in a manner
easily read 'at the top of each hoisting shaft or slope, Vat- each landing,
and in the' hoisting-engine house'. SSaid-code shall be in accordance
with:the ' equirements of the mining laws of the State in which the
mine is situated, and if not otherwise specified, the following code of
signals shall be used': (a) when the engine is at rest; one 'signal, hoist;
(b) when the 'engine is in 'motion, one 'signal, stop; (c)' when the'
engine fis' at rest, two 'signals lower; ' (d) when the engine i 'at rest,
three signals, men ready to get on the cage or cars to ascend ; when
this is followed by return signal 'from the hoistman, 'the men get on
the cage or into cars and then the proper signal shall be 'given 'Other
signals to 'suit the local conditions may be added by the lessee.'
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: SC. 49. (a) In mines where 20 or more men are employed under-
ground on any -shift, there shall be at least two effective methods of
signaling between the engine room and each of the shaft or slope
landings, one of which shall be a- telephone or speaking tube. The
signals shall be so arranged that the cager or person in charge of each
landing can signal directly to the hoistman and: the hoistman can also
signal directly to each of the landings. If the shaft is more than
50 feet' deep; calling or 'rapping on metal shall not -be accepted as a,
substitute method of signaling.

(b) Electric signal circuits shall not use current of more than
so volts.'

SEc. 50 (a) The lessee shall provide and maintain at each mine
where more than 50 men are employed underground on any shift, or
where 20. or more men are employed more than 1,500 feet from the
surface, a telephone system connecting with the hoisting engine room,
the ground landing of the~ shaft or slope or the principal mine exit

of a drift mine, and such other points on the surface as may be
advisable for the safety of 'the employees, and telephones shall be
placed on each shaft or slope landing in' use and at the inside siding
of each of the main haulage roads. The underground telephones
shall be so placed that no 20 men shall be more than 1,000- feet from
the nearest telephone station. A code of calls shall be kept at each
telephone.

(b) The telephones inside a mine shall be of standard underground
type. The telephone wires shall be carefully installed, and should
any power lines be on the entry, the telephone wires shall be installed
along the side of the entry opposite the power lines.: Only permis-1
sible telephones shall 'be 'used in gassy mines for. the installation of,
new telephones and the replacement of existing telephones.

PILLARS AND CROSSCUTS:T

SEC. 51. (a) The lessee shall separate intake and return airways
and any adjacent parallel entries or rooms by not less than 50 feet of
coal in place, except when a thinner pillar is permitted by' written.
consent of the district mining supervisor, who may also in his discre-
tion require a greater thickness than 50 feet.,

(b) The distance apart of crosscuts or break-throughs between
.parallel entries or rooms shall be not greater than the' maximum
allowed by the regulations of the State in which the leased land is.
situated and shall be not more than 100 feet except Jif entries or
tunnels where special arrangements are made to carry an adequate
ventilating current to the face of each entry or tunnel, the adequacy
of such arrangements to be approved by the distict mining super-
visor. Rooms shall not be turned ahead of the last crosscut nearest
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the face, nor shall branch entries be started ahead of the last cross-
* cut, except when approved. by the' district mining supervisor to-obtain

: a circuit of air, a second means of egress, or a space for the laying of
switches.

(c) A face shall' not be driven' more than 30 feet beyond the inby
rib of the crosscut untilIsaid crosscut is connected to an adjoining
airway, and 'if, in the opinion of the district mining supervisor, ade-o
quate. ventilation does Inot reach the face' such changes as he may
direct. shall be made in the ventilation.:

(d) Room necks shall not be wider: than 9 feet for the first 18
*feet, unless the lessee is' given permission in writing by the district
mining supervisor'to make the room necks wider and shorter.

(e) The coal in chain pillars and room stumps and panel boundary
pillars provided under paragraphs be c, and d of this section- shall be
left standing until iin the prbper course of mining operations. the time
shall arrive for their removal,. aftor. duligthe'extraction, ... of'sthe
room pillars in the adjacent workings.

(f) Before abandoning any room, entry, slope, or- drift, a crosscut
shall be driven and connection made with the adjoining room, entry, 

: slope, or drift at the face thereof,' in order to give a boundary airway
around workings.

SEC. 52. (a) Where the room and pillar or other system of mining
requires advance workings in the solid coal, including entries, rooms,
and crossecLts or break-throughs, the lessee, except with the. written
consent of the- minin supervisor ,shall not epiract by such, advance:
workings or first mining more than 60 percent of the total area of
the coal bed within any particular tract or panel: entered by said adi
vance workings where the cover is less than 500 feet; nor more than
50 percent where 'the cover is; more than 500 feet and less than 1,000
feet; nor more than 40 percent. where the cover is more than 14000
'feet. and less than 1,500 feet--' nor more. than 30 percent where the
cover is, more than. 1,500 feet'and, less than M0.. feet; nor, more than
20 percent where the cover- is more than 2,000 'feet. A greater 'per-
centage may be required to be left where unfavorable roof or floor
conditions exist or- where the coal bed is or may be affected by imining
elsewhere.

(b) The size of pillars shall be in proportion to the thickness of
the' coal bed, and all pillars shall be systematically mined and re-
moved as rapidly- as'proper mining will permit.

(c) The percentages of the total area mined and unmined in a tract
on advance mining shall be figured on the basis of the area and; not
on :the 0basig of the calculated tonnage mlained.' The total area of the
tract under consideration is to be comprised within lines bounding
the faces of advance workings within the tract excluding the area
from which pillars have been systematically removed.
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SEC. 53. ;(a) QUAipillar proportionate in size to the depth below the-

surface and the thickness of coal being excavated shallberleft in each

:coal bed for the support of each shaft, main slope, or egress.

(b) Shaft pillars shall be not less in radius than one-half the, thick.

:ness of cover over the pillar. A'pillar, not less in width at any point

C than one-fourth the thickness of cover above it>. shall be -left on each

:side .of .the center line of each' main slope orqentry.< Pillars around.

shafts shall be not less than.100 feet in radius, and those on each side

of slopes shall not be less than 100 feet in width .except :by written

consent of the district mining supervisor.
(c) Shaft. and slope: landings,: sidings,'had entries for' haulage,

ventilation, manways, and shops may be excavated.in a-pillar provided

-the area 'of such places.does notdexceed. 5 percent of the area of the

pillar and. that no rooms ior. other openings are-made therein, for the

1so6e purpose .of obtaining quick' production.
SEC. 54. (a) The lessee shall not, without the: prior consent of the

district mining supervisor, mine any. .coal, gdrive .any' underground

workings, or drill any lateral; bore holes within 50 feet of any of the

.outside boundary lines of the: leased lands, Jnor within any '.greater

distance of, said boundary lines than the 'district. 'mining. supervisor

may prescribe. Payment not exceeding $1 a ton or the full value of

the coal mined may be required for coal mined within such distances

of the boundary without the. written consent of the district mining

supervisor. '

-(by If the coal on. public'domain beyond any barrier pillar has

been worked out and the'water level beyond the pillar is below the

lessee's adjacent operations, the lessee shall, on' the written demand

of 'the mining supervisor, mine out and remove~ all available coal

,in such barrier, both in the lands covered by, the lease and in the ad-

joining premises,i'f it can be-mined. without hardship to the lessee.

(c) If. the, coal-mining rights in adjoining'. premises are privately

owned, an agreement may beimade with the owner for the extraction

.of: the coal in the boundary pillars.,
(:d) Narrow strips of coal between leased hlnds. and the outcrop

: on public 'lands-and small blocks of coal adjacent to leased lands that

would otherwise be isolated or lost may be mined under the provi-

sions specified in paragraphs b and G of this sectin.'

VENTILATING:FANS AND AIR DISTRBIBUTION

SEC. 55. (a) Fans shall be installed if any part of the mine is 500

feet from an opening. 'All parts of the fan housing, inicluding the

power unit and the fan drift to the mine opening, shall be constructed

of noncombustible material.

[YOLs
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(b) The main fan nof a mine:shall be situated on the surface Cat an
offset distance of not. less 'than 25 feet, from the projection of the:
nearest. side. of the opening of -the mine to: the fan wheel, and shall
be protected with explosion-relief doors having the full area of the air
shaft or airway and in direct line therewith.

(. ) (c Fans must be so arranged; that the ventilating current can be
reversed quickly, and they shall not be stopped 'or changed ink speed,
or the'air.curreit' re~vered, except by order of the official in charge of
the underground. operations.

(d) The main .fan or fans used to ventilate a gassy mine, if elec-
'trically driven,,shall be equipped with permissible. motors and pro-
vided with auxiliary power and: suitable belt or driving colnections
that can be quickly connected and operated should the: electric power
fail.

(e) Each fan' used to ventilate a mine in which 25 or more men
are employed underground on any shift shall be equipped with a re-
cording instrument bvy which the ventilation pressure is continuously
Tegistered.._ Then registration chart for each day, with the: date
thereon, shall be kept in the office of the mine for at least 1 year.
Each fan shall also be equipped with an automatic signal to:: give
warning of slowing down and stopping.. These requirements may be
waived only' by written consent of; the district miningg. supervisor.

(f) While a mine is being opened and less than 15 men are em-
ployed underground Von any shift, a: temporary fan may beset up,
on the written approval of: the district or deputy mining' supervisor,
before the permanent fan is installed.

(g) A mine on' leased land may be ventilated by means of a fan
not on the leased land if the fan is installed in compliance with para-
graph b of this section or if it has been previously installed in con-
formity with State laws.

'(h) If a 'fan used in ventilating: a:gassy mine has accidentally
'stopped or has been shut down or the ventilation otherwise inter-
rupted, 'all the men in the area affected shall be. warned' immediately
and withdrawn until the fire boss has made an examination and
declared all places in that area to, be free from standing gas. If such
a fan has stopped for a period of more than 15 minutes in a gassy
-mine: or more than 4 hours in a nongassy mine, no- men other than
mine examiners shall be permitted to enter the mine until the.fan has
been in operation for at least 2 hours and the fire bosses. or. mine ex-
aminers have thereafter inspected the mine and reported:to the mine
'foremen that they have exa:iiined :all the places and. found them
safe for any or all of the men to enter.

SEQ. 56. Booster and auxiliary fans may be used only with the
written permission of the district mining supervisor, who may permit
their use only under the following conditions:
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i (a) Use of a "booster" fan may be permitted if the coal ribs are

adequately protected against fire and no flammable material is within

10 feet of the fan and motor, and if the fan is equipped with an auto-

matic starter and timing device that will prevent it from starting

after. being stopped for. a period considered sufficient to permit an

accumulation of gas, and with a recording. device that; shows the.

Continuity of operation.
(b) Use of an auxiliary fan may be permitted if it is situated in an

intaking air current and at least 16 feet out by the last open crosscut

or entrance to the place ventilated and if the! motor and switch are

permissible: Pvov4ded, That in gassy mines an experienced gasqin-

spector or fire boss shall be in attendance in the vicinity of the fan

at all times while the fan is running and shall make hourly inspeci-

tions to determine if methane in dangerous quantities, as defined in

section 60, is passing the fan, and if' the fan is oiled: and running

properly: Andj murther'; provid'dC," That at all times the ventilating

current shall be so directed and of sufficient velocity to keep the

working places clear of gas. Auxiliary fans shall not be used .for

the purpose of moving bodies of gas.

SEC. 57. A booster fan shall not be operated where more than 10

per cent. of the air is recirculated by the fan; and an auxiliary fan

shall not be operated if it uses more than 40 per cent of the passing

air current.
:SEC. 58. The lessee shall provide a ventilating current. of not less

than 100 cubic -feet: of *air a minute for each person employed under-

ground on any shift and 500 cubic feet a 'minute for each mule or

horse or such larger amounts as may be required by, the regulations

of the State in which- the leased land is located; and said ventilating

current shall be measured. for the number of men and mules served by

each split of air at the. entry, crosscut, or break-through'nearest:the

,face. Not more than 75 men shall be employed on any split of air

current ,unless5>written 0 permission: to iemploy0a' larger; number tem-

porarily is given by the district mining supervisor.

SEC. 59. The quantity of. air in the main current and in the last,

open crosscut on every split shall be measured with an anemometer or

approved equivalent at least once every week by the mine foreman or

fire bosses, and the measurements shall be entered with ink or indel-

ible pencil in a record book kept at the mine.

SEc. 60.' A working place, entry, or passageway shall not be deemed

normally in a fit condition for the presence of men if the air therein,

as...determined by approvedmethane detectors, chemical analysis, or

a safety lamp, contains on a moisture-free basis any carbon monoxide

or more than 2 per cent of methane at the working place or 0.75 per

cent in the general body of the air or less than 19.5 per cent of
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oxygen. - pon finding i the air in unfit condition in anyf working.
place, entry, or passageway, or 'eceivinig-notification of such finding,
the lessee shall immediately withdraw the korkmen' from the 'area
until the quality: of the; air therein has been iimproved sufficiently to
-meet the foregoing requirements.

FSEc. 61. (a) If, in a mine declared to be gassy, 'a gas cap has not
been detected during a period of 6 months and 2 percent of methane-
has not been found with- a methane detector, and flammable gas fin
excess of 0.10 percent has not been detected in any return airway, the.
district mining supervisor, at the written request :of the lessee, may
make a series of tests and, if he finds the mine;'to be n6t "gassy" as-
liereinbefore defined and'no more hazardous than the nongassy'mines
iii the' regwin, he may r-ate the mine as nongassy and so. notify the
lessee. ' E

(b) Fromi the time any mine is' first declared to. be gassy until
declared by, the district umining supervisor to-be nongassy according.
to these regulations, unless it is rated nongassy by the State mnine-.
inspection' department,' the lessee shall not 'permit any portable lights
to be used in the mine except "permissible" safety lamps, either flame
or electric, approved by the United States Bureau of Mines.

SEC. 62. ('a) -If at any time in any place in a mine Va gas cap jis
detected on a flame safety' lamp, or 2- percent or more or gas is de-,
tected by other ineans, the. electric current shall be cut offfrom that
place and shall not be switched on again untilithe place has been
examined and found safe or has been cleared of gas. Telephones,
signal wires, and open motors are potential sources of igniting
flammable gases.

(b) The moving of bodies of flammable or noxious gases during the
working period is prohibited, and on the return of a body of gas all
men- shall be withdrawn until the place has been cleared by approved
methods of ventilation.

SEC. 63. If a mine has been determined to be'gassy, the lessee shall
not permit men to enter carrying open lamps, open lights, matches,
'smoking material, tobacco, cigarettes, or. cigars, and permissible
'safety lamps shall be furnished by the lessee.

SEC. 64. If the extraction of any part of the coal on a lease re-
..quires main slopes, levels, or entryways for ventilation and escape-
ways more than 4,000 feet in length beyond the nearest air shaft
or place, of egress, the entries 'and airways extending .to such section
or area shall be not less than four in number: Provided, That where
'only two passageways are' driven; out by the 4,000-foot section or
area, a pillar - shall be left of. sufficient width to permit th'a driving
off te- two additional passageways. Separated pairs of parallel
'entries entering such area, properly maintained, will fulfill the fore-
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going requirements; and if coal on leased lands is to be mined from

a mine already existing either on public domain or on private land

and in the opinion of the district mining supervisor the ventilation

passageways and escapeways are adequate, said requirements may be

waived.
SEC. 65. (a) Crosscuts or breakthroughs between main haulage

entries which are no longer needed for ventilation shall be closed

with stoppings made of incombustible material and sealed as air-

tight as possible.
(b) Overcasts and undercasts. shall be of fireproof construction,

preferably of the same cross-sectional area as that of the entry, with

a maximum area requirement of 100 square feet.

(c)< No doors shall be permitted on main haulage roads, where it

is practicable to eliminate them. Where doors are necesary on main

haulage roads, they shall be self-closing and placed in pairs with

an air lock of sufficient length between, them so that two doors are

never open at the same time. All permanent doors set between the

main intake .and return airways shall be self-closing, and substan-

tially built.
(d) Line brattices shall be used to conduct the ventilating current

from the last crosscut in sufficient quantity to sweep the face and

remove the gas I from working faces. L Brattice cloth may be em-

ployed for temporary closing of openings until ax more satisfac-.

tory stopping can be placed.

APPROACHING ABANDONED WORKINGS AND SEAIJNG ABANDONOD AREAS

SEC. 66. In any working place within 100 feet of supposedly dan-

gerous proximity to an abandoned mine or. an abandoned section of

a mine not known to be free of dangerous quantities of flammable or

noxious gases or Water, at least two drill holes shall be maintained

not less than 20 feet in advance of the face. Such working place

shall not be more 'than 10 feet wide. On each side thereof drill holes

not more than 8 feet apart shall be drilled to a depth of 20 feet at

an angle of 450 with the line, of the working place. In addition to

said drill holes, brattice shall be carried within 12 feet of the face

at all times. Gas from an abandoned mine or any abandoned part

of af mine may be tapped only when all employees not engaged at

such work are out of the mine, and such tapping shall be done under

the immediate instructions and directions of the mine foreman by

workmen equipped with permissible safety lamps.

SEC. 67. All worked out area or areas abandoned permanently or

temporarily that cannot be so ventilated as to prevent the accumula-

tion of explosive and noxious gases or that cannot be inspected daily

by duly authorized mine officials, and all unused openings into adja-
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cent mines shall be sealed off by fireproof stoppings constructed of
strong concrete or masonry of solid, substantial character built to
withstand a pressure of 50 pounds to the square inch on each side.
If well constructed with good clean sand and gravel and hitched into
the floor and side walls, the thickness should be not less than 1 inch
for each foot of maximum span; a minimum thickness of 12 inches
is required. When workings are sealed, a pipe with locked valve
shall be so placed as to extend through the stopping, for the purpose
of testing the gases behind the stopping, such tests to be made only
by the foremen or mine examiners.

ELECTRICAL EQUIPMENT, ITS INSTALLATION AND MAINTENANCE

Sec. 68. (a) Where the difference of potential between any two
points of an electrical circuit does not exceed 300 volts, the current
shall be deemed low voltage.

(b) Where said difference of potential exceeds 300 volts and does
not exceed 500 volts, the current shall be deemed medium voltage.

(c) Where said difference of potential exceeds 500 volts, the cur-
rent shall be deemed high voltage.

SEC. 69. (a) High-voltage current may be used underground only
for the transmission to and the operation of transformers, stationary
motors, or other apparatus in which the whole of the high-voltage
winding is stationary.

(b) All high-voltage power lines installed underground shall be
in the form of approved insulated, lead-covered cables, armored or
otherwise effectively protected against abrasion, the armor to be elec-
trically continuous throughout and effectively grounded. Such
armored cable may be placed underground or supported on the rib
along the roof. High-voltage power lines shall not be installed in
the main haulage roads.

SEC. 70. Only low-voItage current shall be used on locomotives,
portable pumps, coal-cutting machinery, and other portable elec-
trical machinery in or about workinga places that are near the face of
the mine and on roadways traveled by men.

SEC. 71. (a) All underground electrical power cables and wires
shall be supported by efficient insulators unless provided with
grounded metallic covering or as specified in section 69 (b). Over-
head cables or wires on the traveling side of entries or that men pass
under, if less than 61/2 feet above the rail or 7 feet above the floor
where there are no tracks, shall have troughs or sideboard guards, or-
shall be placed in channels in the roof. Guards, if used, shall extend
2 inches below the sag between the supports and be so arranged that
a man's head or cap will not come into contact with the cable or wire.
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Power wires along the rib in traveling ways shall be fenced or other-

wise protected.
(b) IAll trolley wires shall be placed at least 6 inches outside of

the rail of the track and, wherever possible, on the opposite side of

the passageway from that used by men for traveling on foot and on

the side opposite the room necks; and the trolley wire shall be pro-.

tected by troughs or sideboard guards as specified above, if less than

61/2 feet above the rail and on the same side of the entry or passage-

way used for travel or where men pass under it. Motor roads on

which men do not walk but travel in cars are not considered travel-

ing ways within the meaning of this section.

(c) When insulation is removed from wires to make connections,

the wires must be reinsulated as soon as the connection is completed.

SEC. -72. Tracks used as electrical conductors shall be effectively

bonded at* all rail joints, cross-bonded at intervals of not less than

300 feet, and effectively cross-bonded at all switches.

SEa. 73. (a) All underground electric stations shall be fireproofed,

and at least one fire extinguisher of a kind approved by the district

mining supervisor shall be kept at each, station for use in, the event

of a fire in the electric apparatus. The transformer stations shall

be so constructed that oil cannot escape therefrom and so equipped

that the openings will automatically close in the evenit of fire.

.(b) Insulated platforms or mats shall be placed in front of

switches, motor starters, and all metallic frames, casings, and cover-

ings of stationary equipment. The metallic frames or casings or

coverings of all stationary electrical equipment and power lines 'shall

be effectively grounded.
(c) Where high voltage is used, fixed warning signs shall be con-

spicuously posted, and the color of the insulation used on high-voltage

wires in electric stations at transformers and switches shall be differ-

ent from that used on the medium- or low-voltage wires. Yellow

is suggested.
SEC. 74. (a) No electric drills and pumps; or electric undercutting,

shearing, and loadinig machines; or other electric. machines; or elec-

tric switches and connections shall be used in a gassy mine or a, gassy

section of a mine unless approved by the United States Bureau of

Mines as permissible.
(b) Where permissible electric cutting machines and drills are

used in a gassy mine, the lessee shall require a fire boss or mine

examiner to make tests for flammable gas within half an hour preced-

ing their use and every half hour during their use.

SEC. 75. In gassy mines electric-lighting circuits may be used only

at the foot of the intake shafts and in the'intaking main roads in>

which the air current contains not more than oile-quarter of I per-

cent of flammable gas.
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SEC. 76. (-a) In every imine in -which eiectric edtting machines or
other portable electric machines are used, the portable cables shall
be connected to the power line by plug and plug receptacles or inter-
locking safety switches accessible to the working places wheire the
machines are used and within 500 feet of theapdint of each installa-
tion of a pump or auxiliary fan.

(b) Cut-out switches in the trolley lines and lighting circuits shall
be placed at the miouth of each branch entry and elsewhere at dis-1
tances not exceeding 2,000 feet.

(c) Electric current shall be cut off by means of cut-out switches
from sections of the mine where men are not working and wires
permanently disused shall be disconnected from the source of current.

INTERNAL-COMBTrsTION. ENGINES - :

SEC. 77. Nonpermissible internal-combustion locomotives, engines,
: pumps, hoists, and other such machines shall not be used in, a; mine

.on leased lands without the written consent of and under conditions
imposed in writing by the district mining supervisor. No gasoline
or internal-combustion engine shall be used in a mine not continu-

: ously ventilated by a fan; nor shall such equipment, unless approved
as permissible, be used where the ventilating current passes over the
engine into any working place. Gasoline or other highly flammable
fuel used in such equipment when taken inito a mine must be in tight
containers to replace the empty containers of the respective engine,
and in no event shall such flammable liquid be poured from one
container into another in a mine.

HA}ILAGEWAYS

SEC. 78. Every mine locomotive shall be provided with an efficient
headlight and a gong or bell. and the front end of every trip of cars
in transit shall be provided with a light of no less intensity than
that of lights used by miners. A red light shall be displayed on the
rear end of every trip in transit except on the rope end of a trip
while being lowered on a slope.

SEC. 79. In any mine which is termed gassy or in which more than
one-fourtlh of 1 percent of flammable gas is found in the movingX
air current, nonpermissible locomotives may be used only in entries
or passageways ventilated by intake air, and for hauling coal from
the face of the back or parallel entry. -

SEC. 80. (a) In any mine in which more than 10 men are em-
ployed underground on any shift, all haulageways used for the travel
of men, unless a clearance of 4 feet or more exists on one side and
is kept free from debris, shall be provided with shelter holes on the
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side of the roadway opposite the trolley and power lines, at intervals
of not more than 100 feet. The shelter holes shall be at least 4 feet
wide, 4 feet deep, and 6 feet high unless the entry, tunnel, or slope is
of less height, and then they shall be on the same level and as high
as the roadway, and they shall be kept whitewashed and free from
debris. Crosscuts and room necks; may be used as shelter holes if
on the side used for traveling.

(b) On haulage roads other than slopes, not used as traveling
ways, shelter holes will not be required if the clearance .between
the mine and the rib of the entry is at least 3 feet.

SEC. 81. (a) Where men are hauled on slopes and inclines, safety
iatches or a special man car providing equivalent safety shall be

installed if practicable; otherwise a safety hitching rope or chain
of ample strength shall be employed, extending from the rear car
to the main hoisting rope. All safety attachments shall be inspected
before the trip is permitted to be operated.

(b) Derails or stopping blocks shall be placed in dip entries and
rooms as a protection against runaway cars injuring men working
at the face, and all cars must be safely blocked while being loaded
or standing on a grade.

(c) Frogs, switch points, and guard rails shall be properly blocked
and switch levers so installed as to prevent men from tripping over
them.

STORAGE, TRANSPORTATION, DISTRIBUTION, AND USE OF EXPLOSIVES

SEC. 82. (a) All storage magazines for explosives shall be con-
structed and maintained in accordance with the published specifica-
tions of the United States Bureau of Mines in effect at the time of
issuance of the lease and shall be in charge of a competent person or
persons designated by the lessee or his agent and kept securely locked
except when an authorized person is on duty there.

(b) Magazines shall be situated at a distance from active or used
mine openings, buildings, dwellings, and places where persons con-
gregate, proportionate to the maximum quantity of explosives to be
stored therein, as specified in the American table of distances, unless
natural barriers justify modification of such distances and approval
of such modification is given by the district mining supervisor.

(c) A suitable underground chamber with wood lining and flooring,
so constructed and maintained that no nails are exposed, may, with
the written approval of the mining supervisor, be used in place of a
surface magazine if such underground chamber is adequately venti-
lated and has sufficient cover, surrounding pillars, and strong bulk-
heads to prevent a dislodgement should an explosion occur that would
endanger life, the mine, or any building or dwelling. The surface

[Vol.
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entrance to such a magazine and the ventilating ducts'shall be
guarded by a fence, gates, and appropriate' warning signs. Under
no circumstances shall the magazine have any connection with any
part of the mine in which men' work. Where the entrance to the
magazine is a drift or slope that points toward any active or used
mine opening or toward any building or highway within the dis-
tance specified in the table of distances for the quantity of explosives
stored, an earth barricade shall be erected opposite and as high as
the entrance.'

(d) All explosives except those. for immediate use shall be kept
in a magazine. Detonators and blasting caps shall not be stored
with other explosives but kept in separate magazines.

(e) Thawing of explosives, when 'necessary, shall be done in a
magazine at least 300 feet from the storage magazine, mine openings,
or structures. No explosive of any kind shall be thawed, kept, or
stored in dwellings or buildings other than magazines.

SiC. 83'. If temporary storage of explosives in a mine is necessary,
they shall be stored in a suitable magazine made in the solid coal or
rock, at least 100 feet from any shaft or main slope. The magazine
shall be provided with a strong door kept securely locked except when
entered by authorized persons. Not more than 200 pounds of explo-
sives shall be placed in' any such magazine, and before each supply of
explosives is placed in the magazine, the magazine shall be cleaned.
No more than a 24 hours' supply of explosives, including any surplus
remaining from the previous day, shall be stored underground.

Sic. 84. In mines where the miners charge their own blasting holes,
not more than one day's supply of explosives may be in possession of
any miner, or of two or more miners working in the same place.

SEC. 85. (a) Thelessee shall require the miner, or' miners working
in the same working place, to keep explosives in portable, tight
wooden boxes, each box having a lid that laps over the sides and is
strongly hinged or has battens that engage under a strip securely
fastened at the back edge of the box. Battens shall be placed over
all cracks in the boxes to protect the explosives from sparks, flame,
and water. Fuse and cartridge paper may be stored with the explo-
sives, but not detonators or blasting caps, tools, pieces of metal,
matches, or oily material.

(b) The powder box shall be placed in a crosscut or recess at a
sufficient distance from the working face to prevent its being struck
by flying pieces of coal or rock or being ignited by blown-out shots
or electric cables.

Sic. 86. (a) A proper hard-leather or fiber container shall be fur-
nished to shot firers and cap distributors, or to miners who carry
blasting caps or detonators. The caps and detonators shall be taken
into the mine in a separate container not used for other explosives.

519



.520 0 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

(b) Where miners are permitted, to charge their drill holes, the

caps or detonators shall be kept in moisture-proof receptacles and

placed in a hole in the rib or in a, box at least 10 feet from any. point

at which other explosives are kept and where no danger. exists, of

their being struck by flying missiles from blasting or from a fall of

roof.
SEa. 87 .Explosives shall be issued to miners only by authorized

persons, and, if they-are distributed underground, distribution shall

be made as soon as they are taken into the mine. No smoking shall

be permitted in the vicinity of explosives either: in storage or in

transportation. i V

SEC. 88. Where electricity is used as; a i source of power and the

power circuit is not completely cut off, explosives shall be transported

into a mine only in a closed powder car or box constructed of electri-

cally nonconducting material, with no bolts or nails exposed on the

inside; and no person other than explosives distributors and men nec-

essary to operate the trip shall ride on a trip carrying explosives in
bulk.

SEC. 89. (a) Only permissible explosives shall be used in a mine

that is termed gassy under, these regulations and due regard shall be

given to the requirements for permissibility.
(b) In gassy mines a shot shall be fired only after tests with a

permissible safety lamp or an equivalent permissible detector have

determined the absence of a gas cap or the presence of less than 1

percent of flammable gas at or near the working place and an inspec-

tion has shown that no dry flammable coal dust has accumulated at

or near the place of blasting.

SEc. 90. Black powder or other nonpermissible explosives may be

used for blasting in a nongassy mine, providing all shots are fired by

a shot firer after all men except the shot firers are out of the mine or

when this requirement is modified in writing, by the district mining

supervisor.
SEC. 91. The depth of holes drilled for blasting coal shall not exceed

the thickness of the coal bed, or, if the coal is undercut or sheared, the

depth of the hole shall be at least 6 inches less than the depth of the
undercutting or shear.

SEC. 92. All shots that are charged with an explosive shall be

stemmed with noncombustible material and tamped with a copper tip

or wooden bar, and such tamped material to extend to the outer end

of the hole.
SEC. 93. (a) If black powder or other bulk explosives are used, the

necessary charge or charges shall be made up at or near the box where

the explosives are kept. :

[Vol.
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(b) No open light shall be permitted within 5 feet of any powder
box while explosives' are being obtained therefrom or during the proc-
ess of filling or preparing the charge or cartridges.

PREVENTION OF COAL-DUST EXPLOSIONS

SEC. 94. To lessen the danger of coal-dust explosions in a mine that
has been determined by the district mining supervisor to produce dust
o'f an explosive character, unless the floor, roof, and sides of the roads
are naturally wet, the mine shall be rock-dusted or the dust kept wet,
as follows: 

(a) If the screening and loading of coal on the surface produces
much dust and there is a downcast shaft within 100 feet of the screens
and loading chutes, the top of the downcast shaft shall be surrounded
by iron sheeting or' other noncombustible material for a height UP to
the level of the upper landing.

(b) Mine cars shall be constructed and maintained' as compactly
as possible and loaded in a way to prevent coal or coal dust from
escaping from them while' in transit. Tight-end cars and rotary
dumps shall be used where practicable; otherwise, tight-fitting doors
or gates shall be employed.

(c) Water shall be used on the cutter bar of mining machines and
the cuttings wet down before shooting and the coal before loading
when required by the district mining supervisor.

(d) Systematic and regular application of water, rock, or shale
dust shall be made in all parts of the mine to render and maintain
the coal dust in a nonflammable condition. If water is used, the
dust must be made wet or washed from the timbers and ribs,
and the floor dust made sufficiently wet-'to be molded in the hand.
If the rock-dusting method is used, wet or dry, the 'dust and loose
coal shall be systematically cleaned from the ribs, timber, and
floor, and sufficient rock, shale, or other dust shall be distributed
systematically along the entries, slopes, tunnels, and escapeways so
that the mixture will 'not be, explosive when brought up in suspend
sion in the air; to this end the ash content of the mixture shall be
determined by the lessee from time to time by sampling and analysis;
the ash content plus the moisture shall not be less than 75 percent,
and the rock dusting must be renewed in any portion of the mine
where a deficiency is indicated.

(e) All rock or shale dust for general application and 'for rock-
dust barriers shall pass through a 20-mesh screen, and not less
than 50' percent of it through a 200-mesh screen. It shall contain
a minimum of free silica and combustible matter.

(/) Before the track is removed from the air courses, abandoned
rooms, and other -places, all slack and coal dust must be cleaned

521



522 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [Vol.

up and loaded out. This does not apply to rock and bone gobbed in
rooms and other places that have. been adequately rock-dusted.

FIRE PROTECTION

SEC. 95. (a) The lessee shall not light, keep, maintain, or permit
any open fire or unattended open light or stove fire in any strip
pit or along the outcrop of any coal bed .or in any mine or near
mine openings.

(b) Failure to take prompt and vigorous steps for the removal
of a fire hazard or the extinguishment of any fire in the coal bed
or outcrop shall be sufficient ground for the entry of the lessor to
remedy said condition at the lessee's expense.

SEC. 96. (a) Hay, straw, or similar highly flammable material
shall be taken into a mine only in compressed bales and in a closed
car or covered with tarpaulin and shall not be handled in the pres-
ence of open lights.

(b) Hay sent into a .mine shall be promptly delivered to the
stable and stored in a locked compartment with fireproof lining and
door. The amount of hay stored underground at any time shall not
exceed the amount normally consumed in 48 hours, except that a
sufficient supply may be stored to last over public holidays that occur
successively.

(c) All underground stables shall be independently ventilated,
and the air from such stables shall be conducted to the return
airway and not carried into other parts of the mine. No open light
shall be permitted in any stable in any mine.

SEC. 97. (a) Oil stored underground shall be kept in a recess or
chamber which contains no exposed flammable material, such as
timber or coal, and which has a cement floor; such chamber shall be
provided with a self-closing iron or steel door set in an iron, con-

crete, or masonry wall, and shall not be situated within 100 feet of

any shaft. o d p
(b) Buckets or dri pans shall be used for catching the drip or

leakage from oil barrels or tanks. A supply of sand for use if a

fire should occur shall be kept in a suitable container placed outside

of but near the chamber in which the oil is stored.
SEC. 98. Where more than 5 men are employed underground on

any shift, a supply of water shall be available on the surface for

fighting fires in and about the mine. If this supply of water is not

furnished through pipes, hydrants, and hose, it shall be kept in bar-

rels of about 50-gallon capacity, painted red, with covers, and a

2-gallon bucket or can, painted red and marked "Do not use except

for fighting fire," shall be hung or placed immediately adjacent to

each barrel. These barrels shall be maintained full of water. If
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pipe lines and hose have not been. installed in a mine, barrels shall
be placed near* the bottom of each shaft or slope and at principal
junction points not exceeding 1,000 feet apart on a main haulage road.
Provision shall be made to keep the water in barrels or pipe lines
from freezing. Chemical fire extinguishers having a capacity of not
less than 2 gallons may be substituted for water in barrels.

SEC. 99. (a) Where more than 50 men are employed underground
on any shift and a sufficient water supply is obtainable within 1 mile
of a mine shaft or slope, the district mining supervisor may require,
if the conditions at the mine in his judgment make it advisable,
*the installation of a pumping system, tank or reservoir, pipe lines,
fire hydrants and hose, and a pipe line into the mine, not less than
2 inches in diameter and extending at least 500 feet on each side of
the main hoisting* shaft or slope to the first working levels, with
suitable attachments for hose not more than 100 feet apart and with
at least three 50-foot lengths of 11/2-inch hose with standard pipe-
thread connections and nozzles at appropriate points for immediate
use. Such pipe lines shall be so located and installed that the water
will not freeze. Pressure-reducing valves or their equivalent shall be
so placed that the pressure will not exceed 50 pounds to the square
inch at the hydrant or point of attachment of the hose.

(b) In any mine where such water lines and hose are installed
and maintained, barrels filled with water as specified under section 98
will not be required withini the areas reached by such pipe lines, pro-
vided an adequate supply of water to which the water pipes are
connected exists for emergency fire fighting. Pipe lines of a water-
sprinkling or drainage system connected with a sump containing more
than 5,000 gallons of water will fulfill the requirements of water
supply and pipe lines underground if provided with taps, valves, and
hose. A flow of 250 gallons a minute should be provided.

CHECK NUlMBERS FOR EMPLOYEES

SEC. 100. (a) The lessee shall install a system of checking em-
ployees in and out of a mine whereby each employee may be identified,
and shall keep a record of the local residence and working place in
the mine of each underground employee.

(b) Where coal is being mined from Government-leased land and
from other land and hauled through the same mine opening or
dumped on the same tipple, a separate list of serial numbers shall
be assigned to men or machines loading Government coal.

SAFETY GUARDS, TIMBER, AND SIUPPLIES

SEC. 101. * All dangerous parts of machinery used in and about a
mine, such as flywheels, gears, belts, and exposed moving parts that
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are likely to cause injury, shall be appropriately guarded to prevent
injury to attendants or other persons. Stairs, platforms, and danger-
oous walks in or about a Mine or stripping operation shall be pro-:
vided with rails, fences, and gates, as may be appropriate, and safe
traveling ways shall be maintained from the mine to the camp, town,
or highway.

SEC. 102. The lessee shall substantially fill in, protect, or close all
surface openings, subsidence holes, or workings situated where per-
sons or animals are likely to be injured or be endangered by accumu-
lation of gas, shall maintain all such protective means or coverings
in a secure condition during the term of the lease, and before termi-
nation of a lease shall close all such openings in a permanent manner.

SEC. 103. The lessee shall at all times provide timber at or near
the places where needed, and shall provide other material and sup-
plies for the proper and safe conduct of the operation of the mine.

FIRST-AID EQUIPMENT AND SAFETY TRAINING

Sko. 104. At every working mine or strip pit a standard first-aid
box and its equipment, or the equivalent, shall be provided and main-
tained in good condition for emergency use,, within 1,000 feet of any
group of 5 or more employees, and where more than 25 men are em-
ployed the lessee shall provide for emergency first-aid treatment of
injured persons, near the main exit of the mine or stripping opera-
tion, a first-aid room or receiving station heated during cold weather
and equipped with a standard first-aid box or cabinet or the equiva-
lent, at least two stretchers or hospital cots, four pairs of clean
blankets in waterproof bags, a fresh supply of pure drinking water,
a basin, and suitable toilet facilities, all kept in a sanitary condition.

SEC. 105. . The lessee shall also provide for every separate mine in
which more than 50 men are employed underground on any shift a
refuge and first-aid chamber underground, either near the foot of
one of the shafts, if any, or at whatever point injured persons would
most likely be taken prior to being hoisted or* transported to the
surface. In a mine on a dipping bed with one or more landings, the
chamber shall be on the landing that serves the largest group of men.
In a drift minhe it shall be at a suitable point, such as the junction
of the principal branch haulageways.

SEC. 106. (a) At every mine or strip pit the lessee shall require
his mine; officials to be trained in first-aid methods and shall provide
facilities and encourage the training of any or all employees in first-
aid methods.

(b) Where more than 25 men are employed in a mine or strip pit,
a safety committee composed of representatives of the lessee and of
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the employees shall be organized for the purpose of holding periodical
meetings to discuss and make. recommendations relating to safety in
the operation of the mine or strip pit.

MINE RIESGUE APPARATUS

SEC. 107.: (a) Where more than .50O persons are, employed under-
ground on any shift', the lessee shall keep and maintain at the mine,
in order and ready for use, in an adequate room provided for the
purpose, five sets of oxygen or self-contained breathing apparatus
of a kind approved by the United States Bureau of Mines, with an
ample supply of appropriate absorption material and oxygen for at
-least 10.hours' service of the apparatus, together with a charging
*pump and repair-supplies.

(b) Where the number of persons employed underground on any
shift exceeds 100, five additional sets of breathing apparatus with
the corresponding.'-additional supplies and ten sets of universal gas
masks of a kind approved by the -United States Bureau of Mines
for use in mines shall be kept, maintained, and periodically tested for
serviceability.

SEc. 108. (a) The breathing apparatus specified -above will not be
required if the lessee cooperates with a neighboring mine or indus-
trial works in the establishment of a joint rescue station which shall
be within 1 hour's Journey byrail or vehicle from the mine on the
leased land': Provided, That said joint. station is connected with the
mine by telephone line and has an equipment of ten sets of approved
breathing apparatus and adequate supplies for use in emergency, and
that said joint station shall have constantly available means of
transportation to reach the mine -within, 1 hour's time of the call.

(b) The district mining supervisor may, authorize thde substitution
of an. adequate supply of universal gas masks for the approved
breathing apparatus when, in his. judgment, such substitution is
warranted.

SEC. 109. The lessee shall arrange for the training of employees
in the use of mine rescue breathing apparatus and utiversal gas masks
to the end that there shall be at least two teams of 5 men each, who
may be mine officials, for, the first 50, men employed underground on
any shift and an additional team of 5. men for each additional 100
men or less employed. Each team shall be selected from men who
have been certified by the Bureau of Mines as competent in first-
aid and rescue work, and shall be trained in wearing apparatus in a
smoke or gas chamber for a total of at least 2 hours in every two
months.

525
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HEALTH, SANITATION, AND WELFARE '

SEC. 110. The lessee shall provide a substantial change house or
room convenient to the mine exit or strip pit which shall be heated
in winter and provided with lavatory and sanitary bathing arrange-
ments such as showers or tubs, an ample supply of hot and cold water
of proper quality, proper drains and means for sewage disposal and
sanitary lockers or hangers: Provided, That at mines where an ample
supply of water cannot be obtained at reasonable expense, tubs for
bathing will suffice if each employee is furnished at least 5 gallons
of water per shift worked, until such time as sufficient water can be
obtained at a reasonable expenditure.

SEC. 111. (a) Dwellings built on leased land shall be properly.
situated with reference to sanitary conditions, and an adequate s Ipply
of pure water shall be provided in proximity to each dwelling.

(b) 'Facilities shall be provided for the regular collection and
sanitary disposal of garbage and trash. A separate toilet or privy
shall be installed for 'each dwelling, and at least two shall be in-
stalled in the vicinity of the mine entrance.

(c) Unlined pits for privies may be constructed or used only where
and when no danger of contaminating the water supply in the vicin-
ity exists. Where privies unconnected with a Sewerage system are
used, openings must be screened from flies.

SEC. 112. The lessee shall. provide ambulancelservice which shall
be promptly available on notice in the event of serious injury to any
employee.

SEC. 113. All contagious diseases in or about the leased land and'
all cases of occupational diseases known to the lessee which result
from or are aggravated by the particular work shall be reported to
the district mining supervisor. When any occupational, contagious,
or infectious disease has been determined to be present among the
employees in such a degree as is decided by the surgeons of the Stato
or Public Health Service to be an occupational hazard, the lessee
shall furnish necessary medical service and equipment for regular
physical examination and treatment when needed of all employees:
Provided, however, That the surgeons of the State or Public Health
Service may require such additional examinations as they deem
necessary to control or stamp out the disease or diseases.

SEC. 114. The administration of these regulations shall be under
the direction of the Geological Survey, Department of the Interior.

Approved:
HAROLD L. ICKEs,

Secretary of the Interior.

[Vol.9
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TAYLOR -GRAZING ACT-EASE' FORM AMENDED

[Circular No- 1442]Ci

UNITED STATES DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE)

:January'19, 1938.
REGISTERS,- UNITED STATES LAND OFFICES:

The form of lease attached to and made a part of Circular No.
1401 Revised, approved April 30,1937, is hereby amended by elirmi-
natingI therefrom the sentence found ih paragraph (a) page 2
tlhereof, which deals with the annual rental and reads as follows:

'Annual rental shall 'reasonably conform 'to but in no case be in excess of the
rental 'charged by the' State or inditiduals for" grazing privileges 'on lands of
similar character.in the immediate vicinity of :the lease-hold;

You will'give publicity to this amendment without expense to the
Government and take particular care that a copy' of this amiendmient
accompanies Circular No. 1401, when used.

Approved: I 
OSCAR L. CHAPMAN,
- I . Assistant Secretary.

FRED W. JOHNSON, 0 

. : ,0 or4nmissioner.

CLASSIFICATION NOTIFICATIONS

[Circular No. 1443]

UNITED STATES DEPARTMENT OF THE INTERIORS

GENERAL LAND OFFICE,

January 20, 1938.
REGISTERS, UNITED STATES LAND OFFICES:

When public lands withdrawn by Executive orders of November
26, 1934, or February 5, 1935, are classified as subject to disposition
under some form of the public land laws and opened to such disposi-
tion in accordance with section 7 of the Taylor Grazing Act of June
'08 1934' (48 Stat. -1269),' as amended by the act of June 26, 1936
(49 Stat. 1976); you will note said classification and the character

thereof on your records.
Such classifications will remain effective unless revoked, but will

not preclude the filing and consideration of petitions for classification
of the land as subject to disposition under some other public land

law. V

Approved:
O -I )SCAR L. CHAPMAN,: V 

Assistant Secretary.

- RED. W. JOHNSON,

Com:irssioner.

;~~~~~~~~~~~~ ;' A-I ,'' --1 re ... _, i,;
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TEMPORARY REGULATIONS GOVERNING THE-SALE OF TIMBER ON

LAND IN OREGON PURSUANT TO THE PROVISIONS OF THE ACT

OF AUGUST 28, 1937 (50 STAT. 874):

[Circular No. 1444]

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

February 9, 1938.

1. Policy.-The comprehensive land-use conservation program con-.
templated by the act of August 28, 1937 (50 Stat. 874), will require:
extensive field examination and. classification of all the revested Ore-
gon and California Railroad and reconveyed Coos Bay Wagon Road

grant lands, the title to which is still in the United States. Pend-

ing completion of such classification and determination of the annual

sustained yield capacity of the timber grrowing area and in order to

prevent the shutting down of operating lumbering concerns with

resultant unemployment and hardship to a large number of persons,

the following temporary regulations, embodying certain definite and

desirable conservation, features as to sound forestation practices, re-
forestation guarantees, and fire preventions in furtherance of the
objectives of the said act of 1937, will be given immediate effect with.
respect to the sale of the timber onjthese lands as may be found
advisable.

2. Applications.-Applications. for the purchase of timber on re-
vested Oregon and California Railroad and reconveyed( Coos Bay
Wagon Road grant lands in Oregon should be filed with the District
Cadastral Engineer, 619 Post Office Building, Portland, Oregon.
Such applications should describe the location of the timber desired
*by subdivision, section, township, and range, the amount of each
variety of timber, and should contain a statement that the applicant
will submit a bid 'of not less than the appraised price for the timber
offered.. No application previously filed and still = pending . before
the District Cadastral Engineer or the General Land Office need be
refiled.

3. Application-Recommendatiton by engineer.-Upon receipt of a
proper application, the District Cadastral Engineer will carefully
check the application with his records, as to description, and amount
of each variety of timber, and will forward the application, if accept-
able, to the Commissioner, General Land Office, Washington, D. C.,
with a complete. statement as to all facts, appraised price, and suit-
able recommendation. Applications, which for any sufficient reason
are unacceptable, should be rejected by the District Cadastral
Engineer, subject to the right of appeal, with a letter to the appli-
cant giving the reasons for such rejection. In any case where a
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cruiser's report is known -or believed: to be erroneous,, a recruise
should be made, if possible, before action is taken on the application.

4. Procedure-Publication, contract, deposit.-The. Commissioner
of the'General Land Office will authorize,4from time to time, the sale
of timber as. may be found advisable. The procedure shall consist
of a letter addressed to the Register of the local land office for, the
district in which the timber is situated, giving necessary information
pertaining to the applicant and the timber applied for,: together
'with a notice for publication and authorizationi to be transmitted
by the Register to the publisher or publishers. Publication shall be
made in each county containing timber applied for, in two consecutive-
issues:if a' weekly paper,or. once eachmweek. for two consecutive weeks
if a daily paper is used. The notice will invite the submission :of
sealed bids, in duplicate, on or before a certain date fixed by the
Register, which date, must be after the completion of the publication,
and will require the, execution of a, contract by the suecessful bidder
obligating himself to cut the timber and to 'dispose of the slash in
conformity with governing forest practice rules. At least ten per
centum of the price offered must accompany the bid in form of
cash or certified check on a solvent national bank, and the remainder
must ,be paid before approval of the contract. The deposit will be
returned if the bid is rejected, applied as part of the purchase price
of the successful bidder, or retained as liquidated damages if the
bid is accepted and the required contract is not executed: and presented
for apoproval within ten das fron the acceptance of the bid.

5. Bond requirernents.-The successful bidder will also be 'required
to file a :cash bond or corporate surety bond in the amount of five
dollars per acre as a guaranty for faithful performance of his con-*
tractual obligations, observance of proper forest practice in the: cut-
ting of the timber, and in the removal of the slash so as' to bring
about. reforestation. The Secretary of the Interior or some one acting
under his authority is to be the sole judge as to whether the cut-over
area is left in satisfactory condition for natural reforestation and
disposal of slash.

6. Forest practice.-The forest practice set forth in the Forest
Practice Handbook of the Pacific Northwest Loggers Association will
be used by the Secretary of the Interior as the basis for approval
or disapproval of the condition of 'the cut-over area. The purchaser
must likewise comply with the requirements of the Oregon State
Fire Code' in the disposition 'of X the slash and the protection of the
area from fire.

7. Opening of bids.-Upon receipt of evidence of publication and
at the expiration of the period specified in the notice, the Register
will open the bids and require the successful bidder to pay the 'pur-

125897-39-VoL. 5361:: 
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chase price and execute the hereinbefore -mentioned contract and cashi
or surety bond within the period-of ten days from receipt of notice.

8.; Pyment of mon .-The' successful bidder will be required
to! pay a 'commission 'of one-fifthof one 'per cent'Im of the purchase
price paid as pr6vided by 'section' 6 of- the act of June 9, 1961 (39
Stat. 218).

9.E Forms-WVhere; obtainzble.-Forms for application, bid, con-
tract, 'and, 'bonds, approved by the Secretary 'of the' Interior,' will be
available at the office of the Register or may 'be obtained from the
District Cadastral Engineer, or upon application to tht General Land
Office.

10.w Apjnoval of dontract, rejection; appeal.-Upon compliance by
the successful bidder with! these 'regulations, the'Register will for-
ward the eiitire record to the General Land Office for review, ap-
proval, 'or rejection as the case may be. - Rejection of the bid for any
good and sufficient reason will be communicated to the bidder through
the Register and will afford the bidder an opportunity to appeal to
the Department as provided by the Rules of Practice in similar cases.
The approval of a contract will give the successful bidder the right,
within two years from such approval, to cut and remove the timber
purchased in the manner provided by the; contract. A 'copy of the
approved contract'will be forwarded to the successful bidder through
the Register. In meritorious -cases' application for an extension of
time may be-granted.

11. Liinitations on- sates-Qualifleations of purchasers.-No sale:
will be made for less than the appraised price and the right to 'pur-
chase at any sale will be limited, in accordance with law, to citizens
of the United States, associations of such citizens, and corporations
organized under the laws of the United States, or any State, Terri-
tory, or district thereof. Native-born citizens will be required to file
an affidavit to that effect in connection with the first purchase, and
naturalized citizens will be required to furnish either the original
certificate of naturalization or duly certified or attested copy thereof,
which copy, if of a certificate of naturalization issued after Septem-
ber 26, 1906, must be on the; form. prescribed by the 'Bureau of Nat-
uralization. CorpQrations will be required to furnish either the
original certificate of incorporation, or a d lly certified or attested
copy thereof. A corporation organized outside of the State of Oregon
must also show by a certificate bye a proper State official that it has
been authorized to do business within the State of Oregon.

12; Funds.-The Register of Public Moneys, in addition to his reg-
ular abstracts, will render monthly, for each county, in ease of timber
sales therein, a separate abstract, in duplicate, Form 4-103, reporting

[Vol.
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thereon the date of the application of the mo hey the Receipt and
serial numbers, thef name' of the purchaser, tnge her with a descrip-
tion of the land involved and the amount of purchase money, using
more- than one line, when necessary, for 'each item. Commissions
should be shown on this abstract on separate lines.' Notations show-
ing the 'county in which the land is situated should also be made
'upon the receipt and papers pertaining 'to-the sale.. -

13. -Repeal Cir)cular No. 1200.-Circular No. 1200, ofJuly 29, 1929
(52 L. D. 683)' is hereby revoked.

FRED W. JOHNSON:
- : t :: X : :::: . ;:: UCom ssionber.

Approved':V
HAROLD L. ICKES,

Secretary of the Interior.

ACCOUNTS-DEPOSIT OF PUBLIC IVONEYS BY REGISTERS AND
RECEIVERS

[Circular No. 1445]

UNITED STATES DEPARTMENT OF THE INTERIOR,

'GENERAL LAND OFFICE,

March. .14, 1938.
REGISTERS AND RECEIVERS, IUNITED STATES LAND OiIoES:E

Treasury Circular No. 176 on which paragraph '84, Circular No.
616, is based having been amended to fit changed conditions, the said
paragraph 84 is hereby amended to read as follows:

Treasury regulations require depositors of public moneys to forward checks
and drafts for deposit each day to the Federal Reserve Bank of the district
in which the depositor's head office is located,' with the provision that officers
in the same town with a Branch Bank may make such deposits with the
Branch Bank, and requires deposits of cash with the local depositary (Federal
Reserve Bank, Branch Bank or 'general National bank depositary) whenever
there is one in the same town. All moneys received will be deposited in accord-
ance therewith not later than the business day next following the day on which
the collections were received.

FRED W. JOHNSON,

X(Jomuzssiorie.

Approved:
OSCAR L. CHAPMAN,

Assistant Secretary.

53'1
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REGULATIONS GOVERNING OIL AND GAS LEASE APPLICATIONS
-FOR LANDS WITHIN ONE MILE OF CERTAIN RESERVES

[Circular No. 1446]

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE.

REGISTERS, DISTRICT LAND OFFIOES:

May 1, 1924, the Department directed that no filings under sec-
tion 13 of the act of February 25, 1920 (41 Stat. 437), should be
allowed for lands within one mile of the exterior boundaries of Naval
Petroleum Reserves Nos. 1 and 3. By decisions of the Department
rendered. subsequent to that date, these instructions have been. ex-
tended to all naval petroleum reserves and to the military and naval
helium reserve.

Inasmuch as the Department's instructions of May 1, 1924, do not
adequately express the present policy of the Department, the fol-
lowing regulation is hereby adopted:

No application for an oil and gas lease under the act of February 25, 1920

(41 Stat. 437), as amended, will be allowed for lands within one mile of the

exterior boundaries of a naval petroleum reserve or military and: naval helium

reserve.

In accordance with the foregoing,. you are directed to reject, sub-
ject to. the right of appeal, all oil and gas lease applications for
lands within one mile of th6 exterior boundaries of a naval petro-
leum reserve or military and naval helium reserve.

FRED W. JOHNSON
Com'misioner.

Approved: March 21, 1938.
:HAROLD L. ICKESi

Secretary of the Interior.

CULTIVATION REQUIREMENTS ELIMINATED AS TO CERTAIN
HOMESTEADS

[Circular No. 1368a]

JUNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE.

1. Statutory authority.-The act of March 31, 1938 (52 Stat. 149),
amended the act of August 19, 1935 (49 Stat. 659), so as to extend
its provisions to applications made prior to February 5, 1935. As
amended the act provides that, with certain, specified exceptions, de-
scribed in paragraph 3 ehereof, the. provisions, of the homestead laws
requiring cultivation of the land entered shall not be applicable to
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existing homestead entries made prior to February 5, 1935, or there-
after if based upon valid settlement or application made prior to
said date, and no patent shall be withheld for failure to cultivate such
lands.

2. Proofs not to be rejected for failure to show cultivation.-In all
eases where said acts apply, no proof shall be rejected solely for fail-
ure to show that the cultivation requirements of the homestead laws
have been complied with.

3. Entries to >wkioh law does not apply.-The law does not apply to
homestead entries made: subject to the provisions of the act of June
17, 1902 (32 Stat. 388), and amendments thereof, known as the
reclamation law; or under the act of June 11, 1906 (34 Stat. 233),
and amendments thereof, known as the law providing for entry of
agricultural lands within national forests; or to homestead entries

in the Territory of Alaska.
FRED W. JoHNsON,

Commissioner.
Approved: MAY 4, 1938

OSCAR L. CHAPMAN,
Assistant Secretary.

REGULATIONS GOVERNING RIGHTS-OF-WAY FOR CANALS, DITCHES,
RESERVOIRS, WATER PIPE LINES, TELEPHONE AND TELEGRAPH
LINES, TRAMROADS, ROADS AND HIGHWAYS, OIL AND GAS PIPE
LINES, ETC.

[Circular 1237a]

UNITED STATES DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

May 23, 1938.

GENERAL REGrLATIONS APPLICABLE TO ALL RIGHT-OF-WAY APPLICA-
TIONS MADE UNDER THE REGULATIONS CONTAINED IN THIS! CR-
CULAR

1. Application.-No special form is required, but it should be filed
at the land office for the district in which the land is located, should
state the act invoked and the primary purpose, for which the project
is to be used. If there is no local land office, the application should
be filed with the Commissioner of the General Land Office, Wash-
ington, D. C.

2. Showing required of corporations.-Application by a private
corporation must be accompanied by a copy of its charter or articles
of incorporation, duly certified to by the: proper State official of the
State where the corporation was organized; also an uncertified copy.

ly
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A corporation other than a private corporation should file. a copy

of the law under which it was formed and due proof of organiza-

tion under the same.,
When the project is in a State other than that in which the cor-

poration was incorporated, it must submit a certificate of the Secre-

tary of State or other proper official of the State in which the project

is located, showing compliance with the laws relating to foreign

corporations.
3.d Showing required of. individua7s or association of individuals.-

Application by an individual under any of the acts, except the act of

March 3, 1891, and the acts amendatory or supplemental thereto, must

be accompanied by affidavit of citizenship if the applicant is native

born, or if a naturalized citizen, by proof of naturalization. Appli-

cation by an association must be accompanied by a certified copy of

the articles of association, if any; if there be none, the fact must be

stated over the signature of each member of the association. Each

member must furnish evidence of citizenship where it would be re-

quired if he were applying individually.
4. Evidence which nimust acconmpany application.-Each application

must be accompanied by the following data:
(a) A map prepared on tracing linen, in duplicate, showing the

survey of the right-of-way or site, properly located with respect to

the public-land surveys so that said right-of-way or site may be

accurately located on the ground by any competent engineer or land

surveyor. The map should comply with the following requirements:

The scale should be 2,000 feet to the inch for canals, ditches, pipe

lines, transmission lines, etc., and 1,000 feet to the inch for reservoirs,

except where a larger scale is required to properly represent the

details of the proposed developments, in which case the scales should

be 1,000 feet to the inch and 500 feet to the inch, respectively.

Courses and distances of the center line of the right-of-way or

traverse line of the reservoir should be given; the courses referred

to the true meridian either by deflection from a line of known bear-

ing or by independent observation, and the distances in feet and

decimals thereof. Station numbers with plus distances at deflection

points on the traverse line should be shown.
The initial and terminal points of the survey should be accurately

connected by course and distance to the nearest corner of the public-

land surveys, unless that corner is more than 6 miles distant, in

which case the connection will be made to some prominent natural.

object or permanent monument, which can be readily recognized and

recovered. The station, number and plus distance to the point of

intersection with a line of the public-land surveys should be ascer-

tained and noted, together with the course and distance along the

section line to the nearest existing corner, at a sufficient number of

[VOL
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points throughout the township to permit accurate platting of the
relative position, of the right-of-way to the public-land survey.

All subdivisions of the public-land surveys within the limits of
the survey should be shown in their entirety, based upon the official
subsisting plats with the subdivisions, section, township, and range
clearly marked.

The width of the canal, ditch, or lateral at high-water line should
be given and if not of uniform width, the location and amount of
the change must be definitely shown. In the case of a pipe line,
the diameter should be given. For reservoirs, the capacity in acre-
feet, the area within the high-water line, the source of the water
supply, and the location and height of the dam must be shown.

Each copy of the map should bear upon its face an affidavit of the
engineer who makes the survey and the certificate of the applicant.
See forms 1 and 2 on pages 552 and 553, which should be modified so
as to be appropriate to the act invoked and the nature of the project.

(b) Evidence of water right, if the project involves the storage,
diversion, or conveyance of water. Control and jurisdiction over
the appropriation of water is vested in the State authorities. The,
applicant, therefore, must 'file evidence, obtained from the proper
State official, that he has the right to appropriate the water to be
stored, diverted, or conveyed.

5. Oregon and California Railroad and Coos Bay-Wagon Road
lands (Oregon).-All applications for rights-of-way for the con-
struction and operation of any project over Oregon and California,
Railroad lands, title to which was revested in the United States by
the act of June 9, 1916 (39 Stat. 218), and reconveyed Coos Bay
Wagon Road lands, act of February 26, 1919 (40 Stat. 1179), must
be accompanied by a stipulation executed by the applicant, agreeing
to pay to the United States, by certified check drawn in favor of the
Commissioner of the General Land Office, within 30 days from.
receipt of written notice to do so from the District Cadastral Engi-
neer, such sum of money as may be determined by him to be fair
compensation for the Government timber cut, removed, or destroyed
in the construction and operation of the project. Such applications.
should also contain an affirmative showing that favorable action
thereon will not adversely affect or impair watershed protection,
stream-flow regulation, and other conservation features enumerated
in the act of August 28, 1937 (50 Stat. 874), amending the acts of
June 9, 1916, and February 26, 1919, supra.

6. Proposed or existing national forest.-Whenever a right-of-
way is through or in a national forest, or any area which the Secre-
tary of Agriculture has recommended for inclusion within a national
forest, the applicant must enter into such stipulations and execute
such bond as the Forest Service may require for the protection of
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such existing or proposed national forest. No construction will be
allowed in an existing or proposed national forest until an applica-
tion for right-of-way has been regularly filed and approved by the
Secretary of the Interior, or unless permission for such construction
work has been specifically given.

'7. National parks.-The act of March 3, 1921 (41 Stat. 1353),

provides, inter alia:

That hereafter no permit, license, lease, or authorization for darns, conduits,
reservoirs, power houses, transmission lines; or other works for storage or
carriage of water, or for the development, transmission, or utilization of power
within the limits as now constituted of any. national park or national monu-
ment, shall be granted or made without specific authority of Congress, etc.

8. Action on application.-When an application is filed, the regis-

ter will place on the papers and' accompanying maps, the serial

number, the name of the office, and the date of filing. Notations

will be made on the local office records opposite each unpatented

tract affected by the right-of-way or site, giving serial number, date

of filing, and the name of the applicant. The register will certify

on each map, over his written signature, that unpatented land is

affected. If no unpatented land is affected, the register will return

the map and duplicate to the applicant with notice of that fact.

(a) The General Land Office shall request the Geological Survey

and the Bureau of Reclamation to make reports in connection with

all right-of-way applications involving the diversion, storage, or

conveyance of water and shall request the Geological Survey for

reports in connection with all right-of-way applications under the

oil and gas leasing act. Requests by the General Land Office for

reports from all bureaus or departments shall be made in connection

with all right-of-way applications affecting lands in withdrawals or

reservations in which the bureau or department might be interested.

Upon the approval of a map by the Secretary of the Interior, the

duplicate copy will be sent to the register who will mark upon the

township plats the line of the right-of-way or site as shown on the

approved map. The register will also note the approval in ink Oil

the tract books, opposite each legal subdivision affected, with a

reference to the act Inentibned on the map.
9. Proof of Construction.-A period of 5 years from the date of

the approval of a map is usually allowed for construction. Upon

completion of construction, proof thereof should be filed in the local

office, consisting of an affidavit of the person in- charge of the con-

struction or who has checked over the construction, and the certificate

of the grantee. Forms 3 and 4 for. the affidavit and certificate are

shown on pages 553 and 554. The forms should be moclified so as to be

appropriate to the act and to the nature of the project. If, in con-.

structing, there has been a substantial deviation from the location
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shown -on the app oved map, the p1arty in interest must1 file a duly
executed relinquishmient.. of the unused portion of .the right-of-way
or* site, 'accompanied by; a map of aimended location of the .right-of-

way or site of the project as actually constructed. .They map of
amended location must be prepared in accordance with regulation 4.
The relinquishment 'may be prepared so as to become effective upon
departmental approval of the map of amiended location.

Upon expiration of the 5-year period allowed for construction, if
there has been no construction, grants of righlts-of-way or sites are
subject to cancellation through court proceedings. A permit may be
revoked by the Secretary for nonconstruction or abandonment.

RIGHTS-OF-WAY THROUGH P]UBLIO LANDS AND RESERVATIONS FOR CANALS,

DITCHESs AND iRESERVOIRSE ;

10. Statutory authority.-Section 18 of the act of March 3, 1891
(26 Stat. 1095), as amended by the acts of March 4, 1917 (39 Stat.
1197), and May 28, 1926 (44 Stat. 668), 43 U. S. C. 946, authorizes
the Secretary of the Interior to grant rights-of-way for irrigation
and drainage purposes to the extent of the ground occupied by the
water of any reservoirs and any canals and laterals and 50'feet on
each side of the marginal limits thereof and such additional right-of-
way as may be deemed necessary for the proper operation and main-
tenance of said reservoirs, canals, and laterals.

Section 19 of the act of March 3, 1891 (43, U. S. C. 94W)+ provides
for the filing of maps by applicants desiring to secure the benefits of
said act; that upon the approval thereof by the Secretary of the In-
terior, the same shall be noted upon the records and thereafter all
lands affected by such right-of-way shall be disposed of, subject to
such right-of-way.

Section 20 of the act of March 3, 1891 (43 U. S. 'C. 948), provides
that this- act shall apply to all canals, ditches, or reservoirs hereto-
fore or hereafter constructed, whether by corporations, individuals,
or association of individuals, on the filing of the certificates and maps
as therein provided; that. if any section of the project is not com-
pleted within 5 years after location, the right-of-way granted shall
be forfeited as to the uncompleted canal, ditch, or reservoir, to the
extent that the same; is not completed at the date of forfeiture.

Section 21 of the act of March 3, 1891 (43 U. S. C. 949), provides
that nothing in this act shall authorize the occupancy of such right-
of-way except for the purpose for which the grant is made, and -then
only so far as may be necessary for the construction, maintenance,
and care of the project.

11. Statute contrued.-The act of March 3, 1891, as amended, is
applicable to rights-of-way for pipe lines, flues, or other conduits,
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although they; are not specifically mentioned in the act, if water is
conveyed primarily for irrigation or drainage purposes.

Material on adjacent lands: The word "adjacent," as used in sec-
tion 18 of the act, in connection with the right to take material for
construction from, the public lands, must be construed according to
the conditions of each case (28 L. D. 439). The right extends only
to construction, and no public timber or material may be taken or
used for repair or improvements (14 L. D. 566). These decisions
were rendered under the railroad right-of-way act and are applied
to this act since the words are the same in both.

12. Use subsidiary to stain purpose of irrigation.-Section 2 of the
act of May 11, 1898 (30 Stat. 404), authorizes the use of rights-of-
way granted under the act of March 3, 1891, for purposes subsidiary
to the main purpose of irrigation.

13. Caretaker's buildiig sites.-The act of March 1, 1921 (41 Stat.
1194), authorizes. the Secretary of the Interior, except as to lands
-within national forests, to grant permits or easements for not to
exceed 5 acres of ground adjoining the right-of-way at each of the
locations,, to be. determined by the Secretary of the Interior, to be
used for the erection thereon of dwellings or other buildings or
corrals for the convenience of those engaged in the care and manage-
ment of the works provided for by the act of March 3, 1891, as
amended.

14. Showing required for additional right-of-way.-The .act of
May 28,, 1926 (44 Stat. 668), amended section 18 of the act of March
3, 1891, so as to authorize, if needed, right-of-way additional to the
60 feet allowed by the section for operation and maintenance of
reservoirs, etc. To obtain such additional right-of way, explanatory
showing must accompany the application. This should consist of
an affidavit by the applicant's engineer or surveyor setting forth suc-
cinctly the extent of the additional right-of-way required and the
necessity therefor. The additional right-of-way should also be shown
graphically by lateral limit lines on the map filed in connection with
the application. If additional right-of-way is wanted only for por-
tions or sections of the reservoirs, canals, ditches, or laterals, the
termini thereof should be fixed by engineer's survey stations in
addition to the lateral limit lines.

15. Nature of grant.-Grants made under the act of March 3, 1891,
are base fees with possibility of reverter to the Government in, the
event the grantee or successor ceases to use or retain the lands for
the purposes for which they were granted. All persons settling on
a tract of public land, to part of which right-of-way has attached
for a canal, ditch, or reservoir, etc., take the land subject to such
right-of-way, and at the total area of the subdivision entered, there
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being no authority to make deductions in such cases. If a settler
has a valid claim to land, existing at the date of filing of the map
of definite location, his right is superior, and he is entitled to such
reasonable measure of damages for right-of-way as may be deter-
mined by agreement or by the courts, the question being one that
does not fall within the jurisdiction of this Department.

16. Ul urves,,eyed land.-Maps, filed under the said act, as amended,
showing canals, ditches reservoirs, etc., lying partly upon unsurveyed
land can be approved if the application and accompanying maps con-
form to these regulations, but the approval will only relate to that
portion of the right-of-way traversing the surveyed land.

(a) Maps showing canals, ditches, reservoirs, etc., lying wholly on
unsurveyed lands may be received and placed on file in the General
Land Office and the local land office of the district in which the land
is located, for general informiation. The date of filing will be noted
thereon; but the maps will not be submitted to nor approved by the
Secretary of the Interior, as the act makes no provision for the ap-
proval of any but maps showing locations on surveyed lands. The
fling of such maps will not dispense with the filing'of maps after
the survey of the lands and within the time specified in -the act, and
if the maps are regular in all respects they will receive the Secretary's
approval.

17. Segregated reservoir sites.-The act of February 26, 1897 (29
Stat. 599), permits the approval of applications under the act of
W March 3, 1891, for rights-of-way upon reservoir sites reserved under
authority of the act of October 2, 1888 (25 Stat. 505, 526), and August
30, 1890 (26 Stat. 371, 391).

RIGHTS-OF-WAY OVER PUBLIC LANDS FOR RESERVOIRS FOR WATERING

LIVESTOCK

18. Statutory authbrity.-By the act of January 13, 1897 (29 Stat.
484; 43 U. S. C. 952-953), it is provided that any person, livestock
company, or transportation corporation engaged in breeding, graz-
ing, driving, or transporting livestock may construct reservoirs upon
unoccupied public lands of the United States, not mineral or other-
-wise reserved, for the purpose of furnishing water to such livestock,
and shall have control of such reservoir, under regulations prescribed
by the Secretary of the Interior, and the lands upon which the same
is constructed, not exceeding 160 acres, so long as such reservoir is
maintained and water kept therein for such purposes.

19. Declaratory statement .- Any person, livestock company, or
transportation corporation engaged in breeding, grazing, driving, or
transporting livestock, desiring to construct a reservoir under the
authority of this act upon unappropriated public lands of the United

~539
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States, not' mineral or~ otherwise reserved 'except by Executive Order

No. 6910 of November 26, 1934, and anmendments'thereto, and Execu-

tive Order No. 6964 of February 5, '1935, as 'amended, or within a

grazing' district established under the act of June 28, 1934 '(48 Stat..

1269), may file a petition, in duplicate, for thee classification of the

land involved, together with a declaratory statement, in the district

land office for the district in which the land is located in accordance

with the instructions contained in Circular No.: 1353, approved June

29, 1937.
20. A ppication by corporation.-When the applicant is a corpora-

tion there should be filed a copy of its articles of incorporation and

proofs of its organization, as required in sections 2 and 4 (b) of

these regulations. If these papers iare filed with the first declaratory

statement made by the company, a reference thereto by its number

will be sufficient in any subsequent application by the company.

The declaratory statement must be made under oath and should be

drawn in accordance with form T (p. 555), and must contain the
following:

(a) The post office address of the applicant; the name of the county

in which the reservoir is to be or has been constructed -the description

by the smallest legal subdivisions (40-acre tracts'4or lots) of the ]and

sought to be reserved, which. under no circumstances must exceed 160

acres,' certificate that the land is not occupied or otherwise claimed;

certificate that to the best of the applicant's knowledge and belief the

land is not mineral or otherwise reserved; statement of the business

of the applicant,'which statement shall include full and minute infor-

mation concerning the extent to which he is engaged in breeding,

grazing, driving, or transporting livestock, the number and kinds oie

such stock, the place where they are being bred zor grazed, whether

within an enclosure or upon unenclosed lands, and also the, points

from which and to which they are being driven or transported;
description of the land owned or claimed by the applicant in the

vicinity of the proposed reservoir and statement of its amount; certifi-

cate that no part of the land sought to be reserved is or will be. fenced

that. all the land will be kept open to the free use of any person

desiring to water animals of any kind; and that the lands so sought

to be reserved are not, by reason of their proximity to other lands

reserved for reservoirs, excluded from reservation by the regulations.

and rulings of the Department.
(b) The location of the reservoir described by the smallest legal

subdivision (40-acre tracts or lots), its area in acres, its capacity in

gallons, the source fronm which water is to be obtained for such reser-
voir, whether there are any streams or springs within 2' miles of the
land sought to be reserved; and if so, where.

[Voi.
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(o) The numbers, locations, and areas of all other reservoir sites
filed upon by the applicant, especially designating those in the county
in which the proposed reservoir is located.. 

21. Action by the Department onl decZaratory statemnents and:
size, :location, and numnber of reservoir sites.-When such declaratory
statement is filed the date of filing will be noted thereon over the sig-
nature of the officer receiving it, and the statements will be numbered
according to order of June 1, 1908. The register will make, the usual
notations on the records, in pencil, under the designation of 0 "Reser-
voir Declaratory Statement No.-," adding the date of the act. For
the filing of such reservoir declaratory statement the local officers will
be authorized to charge the usual fee (sec. 2238, U. S. Rev. Stat.).
The local officers will forward the declaratory statement with the.
regular monthly returns, with abstracts, in the usual manner. In
acting upon these statements the -following general rules will be ap-
plied:

(a). No reservation will be made for a reservoir of less than 250,000
gallon capacity, v and for .a reservoir .of o less than 500,000! gallon
capacity not more than 40 acres can be reserved. For a reservoir of
1,000,000 gallon capacity not more than 80 acres can be reserved.
For a reservoir of 1,000,000 gallon and less than 1,500,000 'gallon
capacity not more than 120 acres can be reserved. For a reservoir of
1,500,000 gallon capacity or more 160 acres may be reserved. In the
case where the water is furnished the livestock by artificial means,
such as by windmill, pump, tanks, troughs, etc., the regulations requir,
ing a minimum capacity of 250,000 gallons may -be waived upon the
claimant's submitting a satisfactory showing that by such artificial
means le will be able to furnish sufficient water and provide proper
troughs, etc., to accommodate properly all cattle likely to water at the;
place: in question.

(b) Not more than 160 acres shall be. reserved for this purpose in
any section.

(o) Not more than 160 acres shall be reserved for this purpose in:
one group of tracts adjoining or cornering upon each other.

(d) A distance: of one-half mile must be left between any two
groups of tracts which aggregate more than 160 acres..

.(e) The local officers will reject any reservoir declaratory statement
not in conformity with these rules.

(f) Lands so reserved shall not be fenced, but shall be kept open to
the free use of any person desiring to water animals of any kind. If
lands so reserved are at any 'time fenced or otherwise enclosed, or if
they are not kept open to the free use of. any person desiring to water
animals of any kind, or .if the reservoir applicant attempts to use-
them for any other purpose, .or if the reservation is not obtained for

541'
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the bona fide and exclusive purpose of constructing and maintaining
a reservoir thereon according to law, the declaratory statement, upon
any such matter being made to appear, will be canceled and all rights
thereunder be declared at an end.

(g) Notwithstanding the action of the local officers in accepting
any. such declaratory statement, the Commissioner of the General
Land Office will reject the same if upon considering the matters set
forth therein it appears that the declaratory statement is not filed in
good faith for the sole purpose of accomplishing what the law
authorizes to be done.

22. Co.Cnstruction.-The reservoir must be completed and constructed
within 2 years after the filing of the declaratory statement; otherwise
the declaratory statement will be subject to cancellation.

23. Map of constructed reservoir.-After the construction and com-
pletion of the reservoir the applicant shall have the same accurately
surveyed and mapped in accordance with regulations 4 and 9, so far
as they are applicable. The map, which is not to be prepared in
duplicate, must be filed in the proper local office and must bear Forms
8 and 9 (pages 556 and 557).
. 24. Action by register.-When the map and other papers have been

filed in the local office,Athe date of filing will be noted thereon and the
proper notations will be made on the local office records, as in the case
of the declaratory statement. The register will then promptly for-
ward the map and papers to the General Land Office.

25. Approval of constructed project.-The map and papers will be
examined in the General Land Office to determine whether they com-
ply with the law, and the regulations, and whether the amount of
land desired is warranted by the showing made in the application.
If found satisfactory, they will be submitted to the; Secretary of the
Interior, and upon approval, the lands shown to be necessary for the
proper use and enjoyment of the reservoir will be reserved from other
disposition so long as the reservoir is maintained and water kept
therein for the purposes named in the act. Upon the receipt of
notice of such reservation from the General Land Office, the register
will make the proper notations on his records and report the making
thereof promptly to the General Land Office.

26. Annual proof of maintenance.-In order that this reservation
shall be continued it is necessary that the reservoir 'shall be kept
in repair and water kept therein." For this reason the owner of the
reservoir will be required, during the month of January of each year,
to file in the local office an affidavit to the effect that the reservoir
has been kept in repair and water kept therein during the, preceding
year, and that all the provisions of the act have been complied with.
Form 10 (p. 557) will be used for this affidavit. Upon failure to file

[Vol.
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such affidavit, steps will be taken looking to the revocation of the
reservation of the lands.

27. Reservoir on unmsuveyed land.-In any case where the proposed
reservoir is to be located upon unsurveyed public land, the, declara-
tory statement may be filed, the land being therein described by metes*-
and bounds and, as well, by the description which it is believed it
will bear when officially surveyed. Proof of construction must be
submitted at the end of the same period of time and in the same
manner as is prescribed and required in cases where the lands have
been previously surveyed. Such proof should embrace the field notes
and a, plat of survey such, as isirequired in cases of reservoirs on sur-
veyed lands, with such modificatiosas are necessary, (regulation 23).

(a) Any reservation made pursuant to this statute secures only a
license to use and occupy the reserved land with and for a reservoir,
and this license may endure permanently or may be of transient dura-
tion. No estate in the land is granted. For this reason it is admin-
istratively undesirable that private surveys made pursuant to the
statute and' these regulations shall be preserved and established by
subsequent public-land surveys and approved plats thereof. When,
therefore, the public-land surveys have been extended 'over land
covered by a reservoir declaratory statement affecting unsurveyed
lands, the declarant shall adjust his survey to the lines. of the official
survey, showing the location of the reservoir with respect to said
lines by means of properly established tie lines. Any subsequent res-'
ervation which may be ordered will be of those subdivisions thus
shown to be occupied by or necessary for the proper use of the
reservoir.

(b) iAn annual affidavit of maintenance must be submitted the
same as though the reservoir had been constructed on surveyed lands.
Nothing contained in these regulations shall preclude the General
Land Office or the Department from requiring additional information
in any case where that information is deemed proper or necessary.

FENCING OF STOCK-WATERING RESERVOIRS

28. Statutory authority.-The act of Congress approved March '3,
1923 (42 Stat. 1437), amends section 1 of the act of January 13, 1897
(29 Stat. 484), so as to authorize the Secretary of the Interior, in his
discretion, under such rules, regulations, and conditions as he may
prescribe, upon application by such person, company, or corporation,
to grant permission to fence such reservoirs constructed under the act
of January 13, 1897, in order to protect livestock, to conserve water,
and to preserve. its quality and conditions.

543.
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This act ~applies only to stock-watering reservoirs which have beer

or may hereafter be constructed and due proof of construction filed inl

the7 General Land Office.
29. Appioation for per&Mission to. fence reservoir.-Any' person,

company, or corporation desiring to secure the benefits of this act

should file in the local land office an application, under oath, duly

corroborated by at least two disinterested witnesses, setting forth such

facts as would show :that it is necessary to fence. such reservoir- in

order to protect the livestock, to conserve water, and to preserve its

quality and conditions. There should be filed with such application,

and as a part thereof, a plat showing the land embraced in the reser-

voir asnear as may be, the location of the proposed fence with respect.

to such reservoir, together with all gates or other openings and road-

ways leading to the same. . In no instance will an application be con-

sidered unless said plat shows the location of at least two gates. Said.

gates shall be SQ constructed and maintained that, they may be,; at all

times, readily opened and .closed by any person desiring to water

animals of any kind, and such gates shall be so placed as to be readily

accessible from the road or roads nearest the reservoir, which roads

shall be the ones usually traveled and, where there are no such roads

whereby to govern the location of such gates, they shall be so situated

as to make the reservoir readily available from the adjacent public or

other range ;* and that there shall be posted on the gates, and else-

where if necessary, a notice stating that the reservoir is for stock-

watering purposes, located on public lands, and that the same is

opened to the free, use of any person desiring to water animals of

-any kind.
30. Action on applioation.-Upon the filing of such an application,

it should be considered by the local office as an additional paper in

the case sand transmitted to the General Land Office by special letter

under the serial number of the reservoir declaratory statement. for

such action as may be deemed proper.

RIGHTS-OF-WAY THROUGH PUBLIC LANDS AND RESEVIVATIONS FOR TELE- I

PHONE AND TELEGRAPH LINES, PIPE LINES, CANALS, DITCHES, WATER

PLANTS, ETC.

31. -statutory authority.-The act of February 15, 1901 (31 Stat.

790; 43 U. S. C. 959), authorizes' the Secretary of the Interior, under

such regulations as he may fix, to permit the use of rights-of-way

through::public lands and certain reservations-of the United States,

for telephone and telegraph lines, pipe lines,-canals, ditches, water

plants, etc., to the extent of ~the ground, occupied by such canals,

ditches, or water plants, or other works permitted thereunder, and

not to exceed 50 feet on each side of the marginal limits thereof, or
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not to exceed 50 feet on each side of the center line of such pipe lines,
telephone and telegraph lines, by any citizen, association, or corpora-
tion of the United States, where it is intended by such to exercise the
use permitted under said act.

32. Applications which may be subimitted.-Although the act of
February 15, 1901, does not expressly repeal any provision of law
relating to the granting of permission to use rights-of-way contained
in the act of January 21, 1895, and section 1 of the act of May 11,
1898, yet in view of the general scope and purpose of the act, and of
the fact that Congress has, with the exception above noted, embodied
therein the main features of the former acts relative to the granting
of a mtere permiission or license for such -use, it is evident that, for
the purposes of administration, the act of February 15, 1901, should
control insofar as it pertains to the granting of permission to use
rights-of-way for purposes therein specified. Accordingly, all appli-
cations for permission to use rights-of-way for the purposes specified
in the act of February 15, 1901, must be submitted thereunder.
Where, however, it is sought to acquire a right-of-way for the main
purpose of irrigation as contemplated by sections 18 to 21 of the act
of March 3, 1891 (26 Stat. 1095), and section 2 of the act of May 11,
1898, supra, the application must be submitted in accordance with the
regulations issued under said acts.

(a) An application may be filed under the act of February 15, 1901,
-for a stock-watering reservoir site. An application under the act for
a "water plant" site or for a pipe line right-of-way may include an
area for a well to supply the water; but if, because the lands affected
are within a grazing district established under the grazing act of
June 28, 1934 (48 Stat. 1269), or for any other reason, the granting of
a permit for a stock-watering reservoir site, or for a water plant site
or for a pipe line right-of-way would adversely affect the interests of
the Government, the applications therefor will not be allowed. If
the lands affected are within a grazing district, an application for a
stock-watering reservoir or water well site should be filed under
section 4 of said act of Jine 28, 1934, with the regional grazier, if the
applicant is qualified under the section; and if the reservoir or well
is necessary to the care and management of the permitted livestock
and primarily for that purpose. Regulations under the said section
4 are contained in a separate circular which will be sent by the
regional grazier -upon request.:

33. No rights acquired prior to fling and approval of applica-
tion.-Application under the act of February 15, 1901, for permission
to use the desired right-of-way through the public lands and parks
designated in the act must be filed and approved before any rights
can be claimed thereunder.

12 5897-39-VoL. 56-37
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34. Nature of permit.-It is to be specially noted that the act of

February 15, 1901, does not make a grant in the nature of an ease-

ment but authorizes a mere permit in the nature of a license, which

permit may be revoked by the Secretary, or his successor, at any time

in his discretion. Further, it gives no right whatever, to take from

public lands, reservations or parks adjacent to the right-of-way, any

materials, earth, or stone for construction or other purposes. The

final disposal by the United States of any tract traversed by a right-

-of -way permitted under this act shall not be considered to be a revo-

cation of such permission in whole or in part but such final disposal

shall be deemed and taken to be subject to such right-of-way until

such permission shall have been specifically revoked in accordance

with the provisions of said act.
35. When application should be made to Department-of Agrioul-

ture.-Section 1 of the act of February 1, 19Q5 (33 Stat. 628), vested

jurisdiction in the Department of Agriculture to pass upon all appli-

cations under any law of the United States providing for the grant-

ing of a permission to occupy and use lands in a national forest, pro-

vided this occupation or use is temporary, and will in no wise affect

the fee or cloud the title of the United States should the reserve be
discontinued.

Therefore, when it is desired to obtain permission under the act of

February 15, 1901, to use a right-of-way over public lands wholly

within a national forest, an application should be prepared in accord-

ance with the instructions issued by the Department of Agriculture,

and should be filed with the officer in charge of such national forest.

In case the applicant desires rights and privileges upon public

lands partly within and partly without a national forest, separate

applications must be prepared, and the one affecting lands within the

national forest filed with the forest officer and the other filed in the

local land office.
36. Buildings to be platted on map in main drawing and in sepa-

rate drawing.-When application is made for right-of-way for water

plants, the location and extent of ground proposed to be occupied by

buildings or other structures necessary to be used in connection there-

with must be clearly designated on the map and described (forms 5

and 6, pages 554 and 555) by reference to course and distance from a

corner of the public survey. In addition to being shown in conmec-

tion with the main drawing, the buildings or other structures must

be platted on the map in a separate drawing on a scale sufficiently

large to show clearly their dimensions and relative positions. When

two or more *such proposed structures are to be located near each

other, it will be sufficient to give the reference to a corner of the pub-

lic survey for one of them, provided all the others are connected
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therewith by course and distance shown on the map. The applicant
must also file an affidavit setting forth the dimensions and proposed
use of each of the structures, and must show definitely that each one
is necessary for a proper use of the right-of-way for the purposes
contemplated in the act.

37. Unsur'veyed lands.-Permission may be given under this act
(February 15, 1901), for rights-of-way upon unsurveyed lands, maps
to be prepared in accordance with the requirements of this circular.

38. National parkes.-Whenever a right-of-way is through any of
the national parks designated in the act, for purposes other than
those excepted by the act of March 3, 1921 (regulation 7) the appli-
cant must show to the satisfaction of the Department that the loca-
tion and use of the right-of-way for the purposes contemplated will
not interfere with the uses and purposes for which the park was
originally dedicated, and will not result in damage or injury to the
natural conditions of property or scenery existing therein. The
applicant must also file such stipulations and bond as may be re-
quired by the Director of the National Park Service.

Whenever right-of-way within a park is desired for operations
in connection with mining, quarrying, cutting timber, or manufac-
turing lumber, a satisfactory showing must be made of the appli-
cant's right to engage in such operations within the park.

39. Indian reservations.-Applications for right-of-way, under the
act of February 15, 1901, all of which are located upon landc within
an Indian reservation, and applications for right-of-way affecting
lands within and without Indian reservations must be filed in the
local land office for forwarding to the Commissioner of the General
Land Office. Before such applications are transmitted to the De-
partment, they will be submitted by the Commissioner of the General
Land Office to the Commissioner of Indian Affairs for such action
and recommendation as that officer may deem proper insofar as the
same pertains to such Indian reservation. Attention is directed to
the provisions of section 3 of the act of March 3, 1901 (31 Stat.
1083), which authorizes the granting of permanent rights-of-way, in
the nature of easements, for telegraph and telephone purposes only,
through Indian reservations and other Indian lands, upon payment
of proper compensation for the benefit of the Indians interested
therein. The provisions of the act of March 3, 1901, and the nature
and character of the rights authorized to be secured thereunder
differ materially. from the provisions of the act on which these
regulations are based and the rights authorized to be conferred
thereunder. Applicants desiring to secure permanent rights-of-way
through Indian reservations or other Indian lands for telegraph and
telephone purposes will, therefore, be required to submit their appli-
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cations under the act of March 3, 1901, supra, in accordance with

the then current regulations issued thereunder.; (For existing reg-u-

lations under said act, see Indian Office regulations approved Mav

22,1928.)

RIGHTS-OF-WAY OVER PUBLIC, LANDS AND RESERVATIONS FOR TELEPHONE

AND TELEGRAPH LINES

40. Statu tory authority.-The act of March 4, 1911 (36 Stat. 1253;

43 U. S. C. 961), authorizes the head of the department having

jurisdiction over the lands, under such regulations as may be fixed

by him to permit the use of rights-of-way for a period not exceeding

50 years, over and across public lands and reservations of the United

States, for telephone and telegraph lines to the extent of 20 feet on

each side of the center line of such telephones atid telegraph lines, by

any citizen, association, or corporation of the United States, where

it is intended by such to exercise the use permitted under said act.

41 Jurisdiction over land.-For the purposes. of this statute, na-

tional parks, Indian reservations, and reservations for water power

sites, irrigation, classification of lands, or other purposes, created

-under the withdrawal act of June 25, 1910 (36 Stat. 847), are con-

sidered to be under the jurisdiction of the Department of the In-

terior; military reservations under the jurisdiction of the War

Department; and reservations created for the special occupancy, use,

or control of other departments under the jurisdiction of such de-

partments, respectively. The Attorney General on February 3, 1912,

advised the Secretaries of the Interior and Agriculture that, for this

purpose, national forests are under the jurisdiction of the Depart-

utent of Agriculture (29 Op. Atty. Gen. 303).

42. Nature of permit.-This act, which authorizes the granting of

easements for telephone and telegraph lines for'stated periods not

to exceed; 50 years, follows, as closely as is possible in the accom-

plishment of its purposes, the language of the act of February 15,

1901 (31 Stat. 790.), which authorizes mere revocable permits or

licenses not only for such lines but for other purposes.

RIGHTS-OF-WAY THROUGH NATIONAL FORESTS FOR DAMS, RESERVOIRS,

WATER PLANTS, DITCHES, FLUMES, PIPES, TU-wN NELS, AND CANALS FOR

MUNICIPAL OR MINING PURPOSES

43. Statutory authority.-Section 4 of the act of February 1, 1905

(33 Stat. 628; 16 U. S. C. 524), gralits rights-of-way through na-

tional forests to citizens and corporations of the United States, for

the construction and maintenance of dams, reservoirs, water plants,

pipes, tunnels, and canals, for municipal or mining purposes, during
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the period of the beneficial use, under such rules and regulations as
may be prescribed by the Secretary of the Interior, and subject to the
laws of the.State or Territory in which said forests are respectively
situated.

44. Commnencemnent of construction.-No construction: will be al-
lowed in national forests until an application for right-of-way has
been regularly filed in accordance with these; regulations and has been
approved by the Secretary of the Interior, or -unless permission has
been specifically given.

45. Nature of grant.-Grants made under the act are base fees with
possibility of reverter to the Government in the event the grantee
or successor ceases to use or retain the lands for the purposes for
which they were granted. No right whatever is given to take any
material, earth, or stone for construction or other purposes, nor is
any right given to use. any land outside of what is actually necessary
for the construction and maintenance of the works.

46. Water plant 8tructures.-When application is made for right-
of-way for water plants, regulation 36 should be followed, with ap-
propriate changes in the prescribed forms.

47. U'nsurveyed lands.-Maps showing reservoirs, canals, water
plants, etc., wholly upon unsurveyed lands, will be received and acted
upon in the manner prescribed for surveyed lands.

RIGHTS-OF-WAY OVER.PUBLIC LANDS FOR TRAMROADS, TRAMWAYS, LOGGING,

AND OTHER ROADS

48. Statutory authority.-The act of January 21, 1895 (28 Stat.
635; 43 U. S. C. 956) , authorizes the Secretary of the Interior under
such regulations as may be fixed by him to permit the use of rights-'
of-way over the public lands of the United States, for tramroads to
the extent of 50 feet on each side of the center line of the traimroad,
by any citizen or association of citizens of the United States, en-
gaged in the business of mining, or quarrying or of Cuttilng timber
and manufacturing lumber. The act does not authorize the use of
rights-of-way within the limits of any park, national forest, mili-
tary reservation or Indian reservation.

49. Tramroads defned.-This act has been superseded by other
acts given in this circular, except as to tramroads. Tramroads are
considered as including tramways, narrow-gage railroads, and wagon
or motor-truck roads to be used in connection with mining, quarry-
ing, logging, and the manufacturing of lumber.

50. Nature of permit.-Permission to use rights-of-way for tram-
roads over public lands, when granted, only confers a right in the
nature of a license and is subject to all the conditions and limitations
hereinlbefore stated in regulation 34.
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RIGHTS-OF-WAY OVER PUBLIC LANDS AND RESERVATIONS FOR HIGHWAYS

AND ROAD-BUILDING MATERIAL SITES

51. Statutory authority.-Section 17 of the Federal Aid Highway
Act of November 9, 1921 (42 Stat. 212; 23 U. S. C. 18), authorizes
the transfer of public lands and reservations of the United States
to the State highway departments on determination by the Secretary
of Agriculture that such lands are necessary for the right-of-way
for any highway or forest, road or as a source of materials for the

construction and maintenance of such roads and highways, and
after his request for such transfer with a map showing the portions
of such lands which it is desired to appropriate.

This statute provides that if within a period of 4 months after
such filing the Secretary of the Interior shall not have certified to
the Secretary of Agriculture that the proposed transfer of such lands
is contrary to public interest or inconsistent with the object of the
Government, or shall have agreed to the appropriation and transfer
under conditions which he, deems necessary for the protection of
the Government's interest, then such land or materials may be ap-
propriated' and transferred to the State highway departments for
such purposes. If and when the need for any such land or materials
shall no longer exist, notice of that fact must be given by the State
highway department to the Secretary of Agriculture, and such
lands or materials will immediately revert to the control of the
Department of the Interior.

52. Filing of application.-Where a highway is to be constructed
or improved under the provisions of the act of November 9, 1921,
and the amendment or supplements thereto, the State highway de-
partments may take advantage of the provisions of section 17 of
said act by filing application and maps with the register of the

land office for the district in which the lands affected are situated,

in the manner prescribed by regulations 1 and 4. Application for

rights-of-way under section 17 of said act should be filed by the

State highway department of the particular State and not by any

political subdivision of the State. No application will be received

by the register under said section 17 for rights-of-way for highways

or material sites affecting lands entirely within a national forest or

an Indian reservation.
53. Action on application.-Upon receipt of an application in the

local land office, filed under section 17T action thereon will be taken

in accordance with regulation 8. If unpatented lands are affected,

the register will forward the application and map, or set of maps,

to the General Land Office and will return the duplicate map, or

maps, to the State highway department which will forward them

to the Bureau of Public Roads for submission to the Secretary of
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Agriculture for his determination that the lands are necessary for
right-of-way for the highway or road-building material site purpose,
as required by the act.

RIGHTS-OF-WAY FOR ROADS AND HIGHWAYS OVER PUBLIO LANDS

54. Statutory authrity.-By section 2477, U. S. R. S., 43 U. S. (.
932, it is provided:

The right-of-way for the construction of highways over public lands, not
reserved for public uses, is hereby granted.

55. -When. grant becomes effective.-This: grant becomes effective-
upon the construction or establishing of highways, in accordance with
the State laws, over public lands not reserved for public uses. No
application should be filed under the act, as no action on the part of
the Federal Government is necessary.

RIGHTS-OF-WAY THROUGH PUBLIC LANDS AND RESERVATIONS FOR OIL AND

NATURAL GAS PIPE LINES AND PUMPING PLANT SITES

56. Statutory authority.-Section 28 of the act of February 25,
1920 (41 Stat. 437), as amended by the act of August 21, 1935 (49 Stat.
674; 30 U. S. C. 185), authorizes the Secretary of the Interior to grant
rights-of-way through the public lands, including the forest reserves
of the United States, for pipe line purposes for the transportation of
oil or natural gas to any applicant possessing the qualifications pro-
vided in section 1 of the act, to the extent of the ground occupied by
the said pipe line and 25 feet on each side of the same under such
regulations and conditions as to survey, location, application, and
use as may be prescribed by him, and upon the express conditions,
provisions, and limitations enumerated in said section 28.

Section 29 of said act provides, in part:

That any permit, lease, occupation, or use permitted under this. act shall
reserve to the Secretary of the Interior the right to permit upon such terms as
he may determine to be just, for joint or several use, such easements or rights-
of-way, including easements in tunnels upon, through, or in the lands leased,
occupied, or used as may be necessary or appropriate to the working of the
same, or of other lands containing the deposits described in this act, and the
treatment and shipment of the products thereof by or; under authority! of the
Government, its lessees, or permittees, and for other public purposes.

57. Qualification of applicants.-Application mayj be- filed by citi-
zens of the United States, or association of such persons, any corpora-
tion organized under the laws of the United States, or of any State or
Territory, and municipalities.

58. Use of pipe line.-The applicant shall state in the application
(preferably in the certificate written on the face of the map), the
specific use, within the purview of the act, to which the pipe line is

551.



552 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [Vol.

to be put, and any approval of the grant for the right-of-way shall

be limited to such specific use, unless otherwise stated in the approval.
No change in. the use of the pipe line, other than that authorized by

the approval, shall be allowed except with approval in writing first

obtained from the Secretary of the Interior, and upon such terms

and conditions as the Secretary may prescribe as a prerequisite to the
approval of the change of use.,

59. Approval of right-o/-way.--The approval of such rights-of-

way grant shall be subject to the express conditions that the use of

the pipe line for the transportation of oil, gas, or other similar natural

products, shall be limited to such products produced in conformity
with State and Federal laws, including laws prohibiting waste.

60. Pumnping plant site.-By opinion of December 2, 1931 (36 Op.
Atty. Gen. 480), the Attorney General held that under section 28 of

the act there may be granted a site for a pumping station reasonably

necessary to the operation of a pipe line on a right-of-way granted
under the section.

61. Trespass.-Any occupancy or use of public lands, including res-

ervations, parks, or national forests, without proper authority, con-

stitutes a trespass.
FRED W. JOHNSON,

Comnbissiorer.
I concur:

W. C. MENDENHALL,
Director of Geological Survey.

Approved: May 23, 1938.
OSCAR L. CHAPMAN,

Assistant Secretary.

FORMSI

FORAls To BE PLACED ON MAPS

(Form 1)

State of ----------------
County of …- __8 Ss:

…___ I - , being duly sworn, says he is the chief engi-

neer of (or the person employed to make the survey by) the --- - ---------

… _ ___ _ company; that the survey of said company's (canals, ditches, and

reservoirs), as described and shown on this map (being a total length of canals,

ditches, and laterals of =-_-miles, and a total area of reservoirs at __-__

acres), was made by him (or under his direction) as chief engineer of the com-

pany (or as suIveyor employed by the company) and under authority, commenced

Where necessary, these forms should be modified so as to be appropriate to the appli-
cant. (corporation, association, or individual), to the act invoked, and to the nature of the
project.
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on the ------ day of -____-_ , 19--, and ending on the -_-_ day of -- _
19. (and that the survey of the said canals, ditches, laterals, and reservoirs)
accurately represents (a proper grade line for the flow of water, and accurately
represents a level line, which is the proposed water line of the said reservoir),
and that such survey is accurately represented upon this map. (And no lake or
lake bed, stream. or stream bed, is used for the said (canals, ditches, laterals,
and reservoirs) except as shown on this map).

: 0 f | _ _ _ _ _ _ _ __-- -- - --- -- -- --- - ----

- - - - -- - --- -------_- -__ _ _ _-__ _ _ _ -

Subscribed and sworn to before me this -__ day of -------- , 19_.
[ sass] ____

Notary Public.

(Form 2)

I,- __----_--------________---, do hereby certify that I am president of
the _ ____ ------_-----_company; that … … _- ______-_-_,
who subscribed the accompanying affidavit, is the chief engineer of (or was em-
ployed to make the survey by) the said company; that the survey of the said
(canals, ditches, laterals, and reservoirs), as accurately represented on this
map, was made under authority of the company; that the company is duly au-
thorized by its articles of incorporation to construct the said (canals, ditches,
laterals, and reservoirs) upon the location shown upon this map; that the said
(canals, ditches, laterals, and reservoirs), as represented on this map, was
adopted by the company, by resolution of its board of directors, on the

day of …--------, 19--, as the definite location of, the said: (canals,
ditches, laterals, and reservoirs) and that no lake or lake bed, stream or
stream bed is used for the said (canals, ditches, laterals, and reservoirs) except
as shown on this map; and that the map has been prepared to be filed for the
approval of the Secretary of the Interior, in order that the company may obtain
the benefits of (sections 18 to 21, inclusive, of the acts of Congress approved
March 3, 1891, entitled "An Act to repeal timber-culture laws, and for other
purposes," and section 2 of the act approved May 11, 1898) ; and I further
certify that the right-of-way herein described is desired for the main purpose of
irrigation.

Attest:

President of the - ___ ___ Company.
[SEAL OF THE cOMPANY] ___ __ _ __ _ _ ____ -

Secretary.

FORMS FOE PROOF OF CONSTRUCTION

(Form 3)

State of …_---- ,-:--:
County of __ ----- , Ss:

_:- _ _ __ _ ___ _ ___, being duly sworn, says that he is the chief
engineer of (or was employed to supervise or check the construction of the
canals, ditches, laterals, and reservoirs of) the _ __ -___ -_-___-_ -_
company; that said (canals, ditches, laterals, and reservoirs) have been con-
structed under his supervision; that construction was commenced on the -- _
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day of -,--- __ 19--, and completed on the -__ day of __ ,.
19.; that the constructed (canals, ditches, laterals, and reservoirs) as afore-
said, conform to the map which received the approval of the Secretary of the
Interior on the __ day of __-____, 19-.

Subscribed and sworn to before me this ----- day of --------- , 19.

(Form 4)

I,- _--____----_-----------, do certify that I am the president

of the ____--_----___--_--_--_---company; that the (canals, ditches,
laterals, and reservoirs) were actually constructed as set forth in the accom-

panying affidavit of ----------------------- , chief engineer (or the

person employed by the company in the premises), and on the exact location

represented on the map approved by the Secretary of the Interior on

the -_ _day of -___ _ 19--; and that the company has in all things

complied with the. requirements of the act of Congress. (March 8, 1891,

granting rights-of-way for canals, ditches, and reservoirs through the public
lands of the United States.)

[SEAL OF COMPANY] .------------- _-_-_-_-______-,

President of the ---- _-_-____ Company.

Attest:

Secretary.

FORM FOR WATER PLANTS ONLY

(Act of February 15, 1901, or February 1, 1905)

(Form 5)
State of ------ _-----,

County of _--__---__-_,-ss:
…____ ___ __ _ __ , being duly sworn, says he is the chief engineer

of (or the person employed by) the ----------------------- company,
under whose supervision the survey was made of the grounds selected by the

company for structures for a water plant under the act of Congress approved
February 15, 1901 (or act of February 1, 1905), said grounds (here describe as
required by regulation 36) ; that the accompanying drawing correctly represents

the locations of the said structures; and that in his belief the structures repre-

sented are actually and to their entire extent required for the necessary uses
contemplated by the said act of February 15, 1901 (31 Stat. 790), (or February
1, 1905).

Chief Engineer.

Subscribed and sworn to before me this day of -__-_- 19 .

[SEAL
Notary Public.

[Vol.
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(Form 6)

I,… ____----_--___--_--, do hereby certify that I am the president
of the ___ ___ __-_-_-_company; that the survey of the struc-
tures represented on the accompanying drawing was made under authority and
by direction of the compahy, and under the supervision of __ --------------

…------__, its chief engineer (or the person employed in the premises), whose
affidavit precedes this certificate; that the survey as represented on the accom-
panying drawing actually represents the structures required (here describe as
required by regulation 36) for water plant, under the act of Congress approved
February 15, 1901 (or ant of February 1, 1905) ; and that the company, by reso-
lution of its board of directors, passed on the _-_-day of _____-_-_-_-__

___- _, 19-, directed the proper officers to present the said drawing for the
approval of the Secretary of the Interior in order :that the company may obtain
the use of the grounds required for said structures, under the provisions of said
act approved February 15, 1901 (31 Stat. 790), or (February 1, 1905).

[SEAL OF THE COMPANY]_ -- _- - ------

President of the … - _Company.
Attest:

Secretary.

(Form 7)

RESERVOIR DECLARATORY STATEMENT

(Under act of January 13, 1897 (29 Stat. 484))

Res. D. S.
No. Land Office at __-_- __-______-----_--_-__

-- ------ -- --- ---- -- --- ----- 1 9 _-
I,- __ -- --_ --_ - -__ -- --___ , of --------- _- , do hereby certify

that I am president of the _-_-_- __- __--- - company, and on behalf
of said company, and under its authority, do hereby apply for the reservation of
land in … County, State of =_-_- ___, for the construction and
use of a reservoir for furnishing water for livestock under the provisions of
the act of January 13, 1897 (29 Stat. 484). The location of said reservoir and
of the land necessary for its use, is as follows: … ____ of section _ in town-
ship -- -of range -__ _ M., containing -___ acres.

I hereby certify that to the best of my knowledge and belief the said land is
not occupied or otherwise claimed, is not mineral or otherwise reserved, and
that the said reservoir is to be used in connection with the business of the
applicant of ---------------------------------------------------------------

The land owned or claimed by the applicant within the vicinity of the said
reservoir (within 3 miles) is as follows:

I I further certify that no part of the land to be reserved under this application
is or will be fenced; that the same shall be kept open to the free use of any
person desiring to water animals of any kind; that the land will not be used
-for any purpose except the watering of stock; and that the land is not, by reason,
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of its proximity to other lands reserved for reservoirs, excluded from reserva-

tion by the regulations and rulings of the Department.
The water of said-reservoir will cover an area of ----- -acres in ______ of.

section in township _… , of range _ _ of said lands; the capacity

of the reservoir will be __ _gallons, and the dam will be _ feet

high. The source of the water for said reservoir is…-------------…

and there are no streams or springs within 2 miles of the land to be reserved

except as follows: :-_-____-__--------------------------------------------
The applicant has filed no other declaratory statements under this act except

as follows:
No. land office area to be reserved ------ acres.

No.- , _ _ land office area to be reserved - acres.

No. ,-------------land office area to be reserved =-_-_-acres.

No. _, ----------- _---land office area to be reserved acres.

Total, acres, of which Nos. are located in said county.
And I further certify that it is the bonga fde purpose and intention of this

applicant to construct and complete said reservoir and maintain the same in

accordance with the provisions df said act of Congress and such regulations as

are or may be prescribed thereLnder.
[SEAL OF COMPANY] E . --_ __ _ __ __ _

Attest: ------------------------------
Secretary.

State of …--- ---- D--

County of __----____-__, as:
- -------------- _ , being duly sworn, deposes and says that the

statements herein made are true to the best of his knowledge and belief.

Subscribed and sworn to before me this __ day of … _ , in the year

19___ ; 

Notary Publ4c.

Land Office at -_-__ -_-_-__,
: : , __ ______ _ __ _, ~~~19 _

.__ _------- register of the land office, do hereby certify

that the foregoing application is for the reservation of lands subject thereto

tunder the provisions of the act of January 13, 1897; that there is no prior valid

adverse right to the same; and that the land is not, by reason of its proximity

to other lands reserved for reservoirs, excluded from reservation by the regula-

tions and ruling of the Department.
t ees, $ …_- _-paid.

Register.

(Form 8)

State of ------------…---

County of ----------- -- ss:
-- __ - __ __ - ------------ being duly sworn, says that he is the person

who was employed to make the survey of a reservoir covering an area of

acres, the initial point of the survey being … __ ---------

(here describe as required by regulation 4a), said reservoir having been con-

structed upon the __-___-. quarter of the ----- quartet of section
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____-_, township ----- , range -__ principal meridian, as proposed
by reservoir declaratory statement No. , which was filed in the local land
office at -__----__-__- , under the provisions of the act of January 13,
1897 (29 Stat. 484) ; that the said survey was made on the ------ day of
__ -__, 19.; that the dam and all necessary works have been constructed
in a substantial manner; that the reservoir has a capacity of -- _-_-_gallons,
and at the time of said survey contained--_-__-_-gallons of water.

Subscribed and sworn to before me this -__ day of - _ , 19-

Notary Public.

(Form 9)

I,…, __ _ _.___ -_ - _---do hereby 'certify that I am the president
of the __ -____ company which filed (or that I am the'
person who filed) reservoir declaratory statement No. in the local land office-
at … _ …_------; that the reservoir proposed to have been constructed:
upon the _--__-__-quarter of the: ____-____-quarter of section …-_---
township , range _- ____, _ principal meridian, covering an area of

acres, the initial point of the survey being…_ ___ _ ____-_-_
(describe as in form 8); that the dam and all necessary works have been con-
structed in a substantial manner in good faith in order that the reservoir may
be used and maintained for the purpose, and in the manner prescribed by the
said act of January 13,1897 (29 Stat. 484), the provisions of which have been
and will be complied with in all respects.

[SEAL OF COMPANY] ---------- ---------------
President of Company.

Attest:

Secretary.

(Form 10)

State of …_ … _ I
County of … _ _-_,-------…Ss

_ -_ _ ____ ____ _______, being duly sworn, deposes and says that he
is the president of the __-- _ _ _ _ _____ company which filed (or
that he is the person who filed) reservoir declaratory statement No. ___, in the
local laud office at __ _ _ _=-_; that the reservoir constructed in pursu-
ance thereof, as heretofore certified, has been kept in repair; that the water has
been kept therein to the extent of not less than __- ___-gallons during the
entire calendar year of 193_; that neither the reservoir nor any part of the land.
reserved for use in connection therewith is or has been fenced during said years;
and: that the said company has in all things complied with the provisions of the-
act of January 13, 1897 (29 Stat. 484).

: f ~ ~ ~ ~ ~ ~ - - -- - - -- _-_-_-_- __-_-_- _,-

President of -U---__ -_ -_ Comnpa y.
Subscribed and sworn to before me this __ day of __-___ , 19.

.NtrPbi------------------------------ c
Y Aotary Piublic.



558 DECISIONS OF TEE DEPARTMENT OF THE INTERIOR [

Statutes

TRANSFER BY HOMESTEADER OF LAND FOR RIGIHTS-OF-WAY

Section 2288, United States Revised Statutes:

Any bona fide settler under the homestead, or other settlement law, shall

have the right to transfer by warranty against his own acts any portion of his
claim for church, cemetery, or school purposes, or for the right-of-way of rail-
roads, telegraph, telephones, canals, reservoirs, or ditches for irrigation or drain-
age across it; and the transfer for such public purposes shall in no way vitiate

the right to complete and perfect the title to his claim. (As amended by act of
March 3, 1905.)

'VESTED AND ACCRUED WATER RIGHTS

Section 2339, United States Revised Statutes:

Whenever, by priority of possession, rights to the use of water for mining,
agricultural, manufacturing, or other purposes, have vested and accrued, and the
same are recognized and acknowledged by the local customs, laws, and the de-
cisions of courts, the possessors and owners of such vested rights shall be main-
tained and protected in the same; and the right-of-way for the construction of
ditches and canals for the purposes herein specified is acknowledged and con-
firmed; but whenever any person, in the construction of any ditch or canal,
injures or damages the possession of any settler on the public domain, the party
committing such injury or damage shall be liable to the party injured for such
injury or damage.

RESERVATION IN PATENTS OF RIGHTS-OF-WAY

Section 2340, United States Revised Statutes:

All patents granted, or preemption or homesteads allowed, shall be subject to
any vested and accrued water rights, or rights to ditches and reservoirs used in
connection with such water rights, as may have been acquired under or recog-
nized by the preceding section.

The act of August 30, 1890 (26 Stat. 371-391), among other things,
provides:

That in all patents for lands hereafter taken up under any of the land laws of
the United States or on entries or claims validated by this act west of the one-
hundredth meridian, it shall be expressed that there is reserved from the lands
in said patent described, a right-of-way thereon for ditches or canals con-
structed by the authority of the United States.

CANALS, DITCHES, AND RESERVOIRS FOR IRRIGATION

Section 18 of the act of March 3, 1891 (26 Stat. 1095), as amended
by the acts of March 4, 1917 (39 Stat. 1197), and May 28, 1926 (44 Stat.
'668), reads as follows

That the right-of-way through the public lands and reservations of the United

States is hereby granted to any canal ditch company, irrigation or drainage dis-
trict formed for the purpose of irrigation or drainage, and duly organized under
the laws of any State or Territory, and which shall have filed, or may hereafter

[Vol.
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file, with the Secretary of the Interior a copy of its articles of incorporation or,
if not a private corporation, a copy of the law under which the same is formed
and due proof of its organization under the same, to the extent of the ground
occupied by the water of any reservoir and of any canals and laterals and fifty
feet on each side of the marginal limits thereof, and, upon presentation of. satis-
factory showing by the applicant, such additional right-of-way as the Secretary
of the Interior may deem necessary for the proper operation and maintenance
of said reservoirs, canals, and laterals; also the fight to take from the public
lands adjacent to the line of the canal or ditch, material, earth, and stone neces-
sary for the construction of such canal or ditch: Provided, That no such right-
of-way shall be so located as to interfere with the proper occupation by the
Government of any such reservation, and all maps of location shall be subject
to the approval of the department of the Government having jurisdiction of such
reservation; and the privilege herein granted shall not be construed to interfere
with the control of water for irrigation and other purposes under authority of
the respective States or Territories.

- Sections 19, 20, and 21 of the act of March 3, 1891, read as follows:

SEC. 19. That any canal or ditch company desiring to secure the benefits of
this act shall, within twelve months after the location of ten miles of its canal
if the same be upon surveyed lands, and if upon unsurveyed lands within twelve
months after the survey thereof by the United States, file with the register of
'the land office for the district where such land is located a map of its canal or
ditch and reservoir; and upon the approval thereof by the Secretary of the In-
terior the same shall be noted upon the plats in said office, and thereafter all
such lands over which such rights-of-way shall pass shall be disposed of subject
to such right-of-way.. Whenever any person, or corporation in the construction
,of any canal, ditch, or reservoir injures or damages the possession of any settler
on the public domain, the party committing such injury or damage shall be
liable to the party injured for such injury or damage.

SEc. 20. That the provisions of this act shall apply to all cainals, ditches, or
reservoirs heretofore or hereafter constructed, whether constructed by corpora-
tion, individuals, or association of individuals, on the filing of the certificates and
maps herein provided for. If such ditch, canal, or reservoir has been or shall
be-constructed by an individual or association of individuals, it shall be sufficient
for such individual or association of individuals to file with the Secretary of the
Interior and with the register of the land office where said land is located, a map
-of the line of such canal, ditch, or reservoir, as in case of a corporation, with the
name of the individual owner or owners thereof, together with the articles of
association, if any there be. Plats heretofore filed shall have the benefits of this
act from the date of their filing, as though filed under it: Provided, That if any
section of said canal or ditch shall not be completed within five years after the
location of said section, the rights herein granted shall be forfeited as to any
uncompleted section of said canal, ditch, or reservoir, to the extent that the
same is not completed at the date of the forfeiture.

SEC. 21. That nothing in this act shall authorize such canal or ditch company
*to occupy such right-of-way except for the purpose of said canal or ditch, andi
*then only so far as may be necessary for the construction, maintenance, and care
-of said canal or ditch.

Section 2 of the act of May 11, 1898 (30 Stat. 404), provides:
That rights-of-way for ditches, canals, or reservoirs heretofore or hereafter

approved under the provisions of sections eighteen, nineteen, twenty, and twenty-
-one of the act entitled "An Act to repeal timber-culture laws, and for other
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purposes," approved March third, eighteen hundred and ninety-one, may be used

for purposes of a public nature; and said rights-of-way may be used for pur-

poses of water transportation, for domestic purposes, or for the development of

power, as subsidiary to the main purpose of irrigation.

CARETAKER'S BUILDING SITES

The act of March 1, 1921 (41 Stat. 1194), provides:

That in addition to the rights-of-way granted by sections 18, 19, 20, and 21

of the act of Congress entitled "An act to repeal timber-culture laws, and for

other purposes," approved March 3, 1891 (Twenty-sixth Statutes, p. 1095), as

amended by the act of Congress entitled "An act to amend the irrigation act of

March 3, 1891 (Twenty-sixth Statutes, p. 1095, sec. 18), Land to amend. section

2 of the act of May 11, 1898 (Thirtieth Statutes, p. 404)," approved March 4,

1917 (Thirty-ninth Statutes, p. 119T), and, subject to the conditions and re-

strictions therein contained, the Secretary of the Interior is authorized to grant

permits or easements for not to exceed five acres of ground adjoining the right-

of-way at each of the locations, to be determined by the Secretary of the In-

terior, to be used for the erection thereon of dwellings or other buildings or

corrals for the convenience of those engaged in the care and management of the

works provided for by said acts: Provided, That this act shall not apply to

lands within national forests.

STOCK-WATERING RESERVOIRS

The act approved January 13, 1897 (29 Stat. 484), entitled "An act

providing for the location and purchase of public lands for reservoir

sites," is as follows:

Be it enacted by the Senate and House of Representatives of the United States

of America in Congress assembled, That any person, livestock company, or trans-

portation corporation engaged in breeding, grazing, driving, or: transporting

livestock may construct reservoirs upon unoccupied public- lands of the United

States, not mineral or otherwise reserved, for the purpose of furnishing water

to such livestock, and shall have control of such reservoir, under regulations

prescribed by the Secretary of the Interior, and the lands upon which the same

is constructed, not exceeding one hundred and sixty acres, so long as such

reservoir is maintained and water .kept therein for such purposes: Provided,

That such reservoir shall not be fenced and shall be open to the free use of any

person desiring to water animals of any kind.

Sue. 2. That any person, livestock company, or corporation desiring to avail

themselves of the provisions of this act shall file a declaratory statement in the

United States land office in the district where the land is situated, which state-

ment shall describe the land where such reservoir is to be or has been con-

structed; shall state what business such corporation is engaged in; specify the

capacity of the reservoir in gallons, and whether such company, person, or cor-

poration has filed upon other reservoir sites within the same county.; and if so,

how many.
Sec. 3. That at any time after the completion of such reservoir or reservoirs

which, if not completed at the: date of the passage of this act, shall be con-

structed and completed within two years after filing such declaratory state-

ment, such person, company, or corporation shall have the same accurately sur-

veyed, as hereinafter provided, and shall file in the United States land office in

[Vol'.
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the district in which such reservoir: is located a map or plat showing the loca-
tion of such reservoir, which map or plat shall be transmitted by the register
and receiver of said, United States land office to the Secretary of the Interior
and approved by him, and thereafter such land shall be reserved from sale by
the Secretary of the Interior so long as such reservoir is kept in repair and
water kept therein.

SEC. 4. That Congress may at any time amend, alter, or repeal this act.

FENCING STOCK-WATERING RESERVOIRS

Section 1 of the act of January 13, 1897, as amended by the act of
March 3, 1923 (42 Stat. 143T), provides:

The Secretary of the Interior, in his discretion, under such rules, regulations,
and conditions as he may prescribe, upon application by such person, company,
or corporation, may grant permission to fence such reservoirs in order to pro-
tect livestock, to conserve water and *to preserve its quality and conditions:
Provided, That such reservoir shall be open to the free use of any person desir-
ing to water animals of any kind; but any fence erected under the authority
hereof shall be immediately removed on the order of the Secretary.

TELEPHONE AND TELEGRAPH LINES, PIPE LINES, WATER PLANTS, ETC.

The act of February 15, 1901 (31 Stat. 790), is as follows: 2

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That the Secretary of the Interior be, an(ld
hereby is, authorized and empowered, under general regulations to be fixed by
him, to permit the use of rights-of-way through the public lands, forest, and other
reservations of the United States, and the Yosemite, Sequoia, and General Grant
National Parks, California, for electrical plants, poles, and lines for the genera-
tion and distribution of electrical power, and for telephone and telegraph pur-
poses, and for canals, ditches, pipes, and pipe lines, flumes, tunnels, or other
water conduits, *and for water plants, dams, and reservoirs used to promote
irrigation or mining or quarrying, or the manufacturing or cutting of timber
or lumber, or the supplying of water for domestic, public, or any other beneficial
uses to the extent of the ground occupied by such canals, ditches, flumes, tunnels1
reservoirs, or other water conduits or water plants, or electrical or other works.
permitted hereunder, and not to exceed fifty feet on each side of the marginal
limits thereof, or not to exceed fifty feet on each side of the center line of such
pipes and pipe lines, electrical, telegraph, and telephone lines and poles, by any
citizen, association, or corporation of the United States, where it is intended
by such to exercise the use permitted hereunder or any one or more of thie
purposes herein named.: Provided, That such permits shall be allowed within
or through any of said parks or any forest, military, Indian, or other reservation
only upon the approval of the chief: officer of the department under whose super-
vision such park or reservation falls and upon a finding by him that the same
is not Incompatible with the public interest: Provided further, That all permits
given hereunder for telegraph and telephone purposes shall be subject to the
provision of title sixty-five of the Revised Statutes of the United States, and
amendments thereto, regulating rights-of-way for telegraph companies over the

2 These acts have been superseded in part by the Federal Power Act of Jure 10, 1920
(41 Stat. 1063), as amended.
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public domain: And provided further, That any permission given by the Secre-

tary of the Interior under the provisions of this act may be revoked by him

or his successor in his discretion, and shall not be held to confer any right, or

easement, or interest in, to, or over any public land, reservation, or park.

The act of March 4, 1911 (36 Stat. 1253), provides, among other
things, as follows:

That the head of the department having jurisdiction over the lands be, nud

he hereby is, authorized and empowered, under general regulations to be fixed

by him, to grant an easement for rights-of-way, for a period not exceeding fifty

years from the date of the issuance of such grant, over, across, and upon the

public lands, national forests, and reservations of the United States for electrical

poles and lines for the transmission and distribution of electrical power, and for

poles and lines for telephone and telegraph purposes, to the extent of twenty feet

on each side of the center line of such electrical, telephone, and telegraph lines

snd poles. to any citizen, association, or corporation of the United States, where

it is intended by such to exercise the right-of-way herein granted for any one

or more of the purposes herein named: Provided, That such right-of-way shall

be allowed within or through any national park, national forest, military, Indian,

or any other reservation only upon the approval of the chief officer of the depart-

ment under whose supervision or control such reservation falls, and upon a

finding by him that the same is not incompatible with the public interest: Pro-

-vided, That all or any part of such right-of-way may be forfeited and annulled

by declaration of the head of the department having jurisdiction over the lands

for non-use for a period of two years or for abandonment.

That any citizen, association, or corporation of the United States to whom

there has heretofore been issued a permit for any of the purposes specified

herein under any existing law may obtain the benefit of this act upon the

same terms and conditions as shall be required of citizens, associations, or

corporations hereafter making application under the provisions of this statute.

DAMS, RESERVOIRS, WATER PLANTS, DITCHES, CANALS, ETC., IN NATION.JAL

FORESTS FOR MINING OR MUNICIPAL PURPOSES

Section 4 of the act of Congress approved February 1, 1905 (33
Stat. 628), reads as follows: ,

That rights-of-way for the construction and maintenance of dams, reservoirs,

-water plants, ditches, flumes, pipes, tunnels, and canals, within and across the

forest reserves of the United States, are hereby granted to citizens and corpo-

Tations of the United States for municipal or mining purposes, and for the pur-

poses of the milling and reduction of ores, during the period of the beneficial

use, under such rules and regulations as may be prescribed by the Secretary of

the Interior, and subject to the laws of the State or Territory in which said

reserves are respectively situated.

TRAMRQADS, LOGGING, AND OTHER ROADS

The act of January 21, 1895 (28 Stat. 635), provides as follows: 4

Be it enacted by the Senate and House of Representatives of the United States

.of America in Congress assembled, That the Secretary of the Interior be, and

These acts have been superseded in part by the Federal Power Act of June 10, 1920 (41
Stat. 1063), as amended,

4 This act has been superseded in part by the act of February 15, 1901 (31 Stat. 790).
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hereby is, authorized and empowered, under the general regulations to be fixed
by him, to permit the use of the right-of-way through the public lands of the
United States, not within the limits of any park, forest, military, or Indian
reservation, for tramroads, canals, or reservoirs to the extent of the ground
occupied by the water of the canals and reservoirs and fifty feet on each side
of the marginal limits thereof, or fifty feet on each side of the center line of
the tramroad, by any citizen or any association of citizens of the United States;
engaged in the business of mining or quarrying or of cutting timber and
manufacturing lumber.

HIGHWAYS AND MATERIAL SITES

Section 17 of the act of November 9, 1921 (42 Stat. 212), provides:
That if the Secretary of Agriculture determines that any part of the public

lands or reservations of the United States is reasonably necessary for the right-
of-way of any highway or forest road or as a source of materials for the con-
struction or maintenance of any such highway or forest road adjacent to such
lands or reservation, the Secretary of Agriculture shall file with the Secretary of
the department supervising the administration of such land or reservation a
map showing the portion of such lands or reservations which it is desired to
appropriate.

If within a period of four months after such filing the said Secretary shall not
have certified to the Secretary of Agriculture that the proposed appropriation of
such land or material is contrary to the public interest or inconsistent with the
purposes for which such land or materials have been reserved, or shall have
agreed to the appropriation and transfer under conditions which he deems
necessary for the adequate protection and utilization of the reserve, then such
land and materials may be appropriated and transferred to the State highway
department for such purposes and subject to the conditions so specified.

If at any time the need for any such lands or materials for such purposes shall
no longer exist, notice of the fact shall be given by the State highway depart-
ment to the Secretary of Agriculture, and such lands or materials shall imme-
diately revert to the control of the Secretary of the department from which they
had been appropriated.

OIL AND GAS PIPE LINES

Section 28 of the act of February 25, 1920 (41 Stat. 437), as
amended by the act of Augnst 21, 1935 (49 Stat. 674), and section 29
of said act read as follows:

SEc. 28. That rights-of-way through the public lands, including the forest re-
serves of the United States, may be granted by the Secretary of the Interior for
pipe-line purposes for the transportation of oil or natural gas to any applicant
possessing the qualifications provided in: section 1 of this act to the extent of the
ground occupied by the said pipe line and twenty-five feet on each side of the
same under such regulations and conditions as to survey, location, application,
and use as may be prescribed by the Secretary of the Interior and upon the
express condition that such pipe lines shall be constructed, operated, and main-
tained as common carriers and shall accept, convey, transport, or purchase with-
out discrimination oil or natural gas produced from Government lands in the
vicinity of the pipe line in such proportionate amounts as the Secretary of the
Interior may, after a full hearing, with due notice thereof to the interested
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parties, and a proper finding of facts, determine to be reasonable: Provided, That
the Government shall in express terms reserve and shall provide in every lease
of oil lands hereunder that the lessee, assignee, or beneficiary, if owner, or
operator or owner of a controlling interest in any pipe line or of any company
operating the same which may be operated accessible to the oil derived from
lands under such lease, shall at reasonable rates and without discrimination
accept and convey the oil of the Government or of any citizen or company not
the owner of any pipe line operating a lease or purchasing gas or oil under the
provisions of this act: Provided further, That no right-of-way shall hereafter be
granted over said lands for the transportation of oil or natural gas except under
and subject to the provisions, limitations, and conditions of this section.
Failure to comply with the provisions of this section of the regulations and
conditions prescribed by the Secretary of the Interior shall be ground for for-
feiture of the grant by the United States district court for the district in which
the property, or some part thereof, is located in an appropriate proceeding.

SEac. 29. That any permit, lease, occupation, or use, permitted under this act
shall reserve to the Secretary of the Interior the right to permit, upon such
terms as he may determine to be just, for joint or several use, such easements
or rights-of-way, including easements in tunnels upon, through, or in the lands
leased, occupied, or used, as may be necessary or appropriate to the working of
the same, or of other lands containing the deposits described in this act, and
the treatment and shipment of the products thereof by or under authority of the
Government, its lessees, or permittees, and for other public purposes: Provided,
That said Secretary, in his discretion, in making any lease under this act, may
reserve to the United States the right to lease, sell, or otherwise dispose of the
surface of the lands embraced within such lease under existing law or laws
hereafter enacted, in so far as said surface is not necessary for use of the lessee
in extracting and removing the deposits therein: Provided further, That if such
reservation is made it shall be so determined before the offering of such lease:
And provided further, That the said Secretary, during the life of the lease, is
authorized to issue such permits for easements herein provided to be reserved.

TRANSFER OF RIGHT-OF-WAY FOR HIGHWAY PURPOSES

Section 16 of the act of November 9, 1921 (42 Stat. 212), reads as
follows:

That for the purpose of this act the consent of the United States is hereby
given to any railroad or canal company to convey to the highway department of
any State any part of its right-of-way or other property in that State acquired
by grant from the United States.

The act of May 25, 1920 (41 Stat. 621), reads as follows:

That all railroad companies to which grants for rights-of-way through the
public lands have been made by Congress, or their successors in interest or
assigns, are hereby authorized to convey to any State, county, or municipality
any portion of such right-of-way to be used as a public highway or street:
Provided, That no such conveyance shall have the effect to diminish the right-
of-way of such railroad company to a less width than fifty feet on each side
of the center of the main track of the railroad as now established and
maintained.

[Vol. -
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ABANDONED RAILROAD RIGHTS-OF-WAY

The act of March 8, 1922 (42 Stat. 414), to provide for the dispo-
sition of abandoned railroad rights-of-way reads as follows:

That whenever public lands of the United States have been or may be
granted to any railroad company for use as a right-of-way for its railroad or
as sites for railroad structures of any kind, and use and occupancy of said
lands for such purposes has ceased or shall hereafter cease, whether by for-
feiture or by abandonment by said railroad company declared or decreed by Ma
court of competent jurisdiction or by act of Congress, then and thereupon all
right, title, interest, and estate of the United States in said lands shall, except
such part thereof as may be embraced in a public highway legally established
within one year after the date of said decree or forfeiture or abandonment, be
transferred to and vested in any person, firm, or corporation, assigns, or suc-
cessors in title and interest to whom or to which title of the United States may
have been or may be granted, conveying or purporting to convey the whole of
the legal subdivision or subdivisions traversed or occupied by such railroad or
railroad structures of any kind as aforesaid, except lands within a municipality
the title to which, upon forfeiture or abandonment, as herein provided, shall
vest in such municipality, and this by virtue of the patent thereto and without
the necessity of any other or further conveyance or-assurance of any kind or:
nature whatsoever: Provided, That this act shall not affect conveyances made
by any railroad company of portions of its right-of-way if such conveyance be
among those which have been or may hereafter and before such forfeiture or
abandonment be: validated and confirmed by any act of Congress; nor shall
this act affect any public highway now on said right-of-way: Provided further,
That the transfer of such lands shall be subject to and contain reservations in
favor of the United States of all oil, gas, and other minerals in the land so
transferred and conveyed with the right to prospect for, mine, and remove same.

RESERVATION OF RIGHT-OF-WAY FOR FEDERAL IRRIGATION PURPOSES

Subsection "P" of the act of December 5, 1924 (43 Stat. 672-704),
reads as follows:

That where, in the opinion of the Secretary, a right-of-way or easement of
any kind over public land is required in connection with a project, the Secretary
may reserve the same to the United States by filing in the General Land Office
and in the appropriate local land office, copies of an instrument giving a descrip-
tion of the right-of-way or easement .and notice that the same is reserved to
the United States for Federal irrigation purposes under this section, in which
event entry for such land and the patent issued therefor :shall be subject to the
right-of-way or easement so described in such instrument; and reference to each
such instrument shall be made in the appropriate tract books and also in the
patent.

RIGHTS-OF-WAY WITIHIN GRAZING DISTRIOTS

Section 6 of the act of June 28, 1934 (48 Stat. 1269), reads, in part,
as follows:

Nothing herein contained shall restrict the acquisition, granting, or use of
permits of rights-of-way within grazing districts under existing law; or ingress
or egress over the public lands in such districts for all proper and lawful
purposes; * *
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REINDEER GRAZING-ALASKA

[Circular No. 1138a]

U1NTITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

May 26, 1938.

1. Statutory authority.-The act of March 4, 1927 (44 Stat. 1452),
authorizes the Secretary of the Interior to lease public lands in

Alaska for grazing reindeer and other animals on the public lands of
Alaska. Section 14 of the act of September 1, 1937 (50 Stat. 900),
authorizes the Secretary of the Interior, in order to coordinate the
use of public lands in Alaska for grazing reindeer, to regulate the

grazing of reindeer upon said lands. It authorizes him, in his dis-

cretion, to define reindeer ranges and to regulate the use thereof for

grazing reindeer, to issue reindeer grazing permits and to issue rules

and regulations to carry into effect the provisions of said section of

the act.
2. No reindeer leases to issue under the act of March 4, 1927.-In

view of the provisions of section 14 of the act of September 1, 1937,

no reindeer leases will issue under the act of March 4, 1927, after the

date of this circular, and the grazing of reindeer in Alaska will be

governed by the act of September 1, 1937, and the rules and regula-
tions that may be promulgated thereunder.

3. Circular No. 1138 as amended by Circular No. 1203, am ended.-

In accordance with the foregoing, Circular No. 1138 as amended by

Circular No. 1203 is hereby amended by substituting for sections 3.
and 4 thereof the following:

3. After the establishment of a grazing district, applications for leases may
be filed in the proper district land office. Applications should be filed in

duplicate.
(a) After a serial number has been assigned by the Register of the district

land office to an application for a lease, one copy will be forwarded to the Com-

missioner of the General Land Office and one to the Office of the Division of

Investigations at Anchorage, Alaska, each copy to be accompanied by a status

report.
(b) Applications for leases must conform substantially to the Form "469.

4. The Special Agent in Charge will cause an investigation to be

made of all applications to lease for grazing purposes and report to
the General Land Office as to the livestock to be grazed on the land;

as to the carrying capacity of the areas sought; as to the improve-
ments, if any, existing thereon; as to their use and occupancy and as

to the feasibility of granting the lease applied for. Recommendation

[Vol.
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should also be made as to what rental should be charged and whether
such charge should be deferred for any particular period.

FRED W. JOHNSON,

Comnmissioner.
Approved,

OSCAR L. CHAPMAN,
Assistant Secretary.

PUBLIC SALE APPLICATIONS FOR LANDS IN GRAZING DISTRICTS
ESTABLISHED UNDER AUTHORITY OF THE TAYLOR GRAZING
ACT-CIRCULAR NO. 684 AMENDED

[Circular No. 14471

UNITED STATES DEPARTMENT OP THE INTERIOR,
- GENERAL LAND OFCE.

Circular No. 684, dated November 23, 1934, which indicates that
public sale applications must be restricted to tracts of unreserved
public lands, is hereby amended by adding thereto the following:

Public Sale Applications for Lands in Grazing Districts Established
Under Authority of the Taylor Grazing Act

29. Statutory authority.-Section 7 of the Taylor Grazing Act of
November 26, 1934 (48 Stat. 1269), as amended by section 2 of the
act of June 26, 1936 (49 Stat. 1976), authorizes the Secretary of the
Interior, in his discretion, to examine and classify any lands within
a grazing district, established under authority of said act, which are
more valuable or suitable for any other use than for the use provided
for under said act, and to open such lands to entry, selection, or
location for disposal in accordance with such classification under
applicable public land laws. On April 4, 1938, the Department con-
strued the said section as authorizing the Secretary of the Interior to
classify lands within a grazing district for disposition at public sale.

30. Action on applications.-Applications for public sales of lands
in grazing districts, made under authority of the appropriate public
sale law and said section 7. of the Taylor Grazing Act, as amended,
must be accompanied by petitions for classification, as required by-
Circular No. 1353. Such applications and petitions, when received
by the register, will be acted upon by him in accordance with in-
structions contained in said circular. If the Division of Grazing
shall report as to the land applied for that there is no objection to
the classification and opening, the General Land Office, through the-
Division of Grazing, will recommend the classification of the land.

567
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to the Secretary of the Interior. If and when the land is classified

for disposition at public sale, the usual public sale procedure will be
followed.

31. Applicant will not secure preference right of entry.-An appli-

cant for the classification and public sale of lands in grazing districts

will not secure a- preference right of entry by reason of the filing of

the application and petition.
FRED W. JOHNSON,

Commissioner.
Approved: June 2, 1938.

F. R. CARPENTER,
Director of Grazing.

Approved: June 14, 1938.
OSCAR L. CHAPMAN,

Assistant Secretary.

AMENDMENT OF LEASE FORMS PRESCRIBED UNDER OIL AND GAS

REGULATIONS FOR THE PROTECTION OF LANDSEXMBRACED IN

A RESERVATION OR SEGREGATED FOR ANY PARTICULAR PUR-

POSE, AND AS TO HELIUM PROVISIONS

[Circular No. 1451]

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE.

L. Provision for protection of lands embraced in a reservation or

segregated for any particular purpose.-Hereafter all leases issued
under the oil and gas leasing act of February 25, 1920 (41 Stat. 437),

as amended, and regulations thereunder, for lands embraced in a

reservation or segregated for any particular purpose, will contain
the following subsection:

Reserved or segregated lands.-If any of the land included in this lease is
embraced in a reservation or segregated for any particular purpose, the lessee
shall conduct operations thereunder in conformity with such requirements as
may be made by the Secretary of the Interior for the protection and use of
the land for the purpose for which it was reserved or segregated, so far as may
be consistent with the use of the land for the purposes of this lease, which
latter shall be regarded as the dominant use unless otherwise provided herein
or separately stipulated.

2. Oil and gas lease forms amended as to helium provisions.-Sub-

section 3 (e) of the form of lease prescribed by Circular No. 672
approved March 11, 1920 (47 L. D. 437), and subsection 3 (d) of the

form of lease prescribed by Circular No. 1386 approved May 7, 1936

(55 I. D. 502), which contain provisions relative to the helium con-
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tent of any gas produced on lands embraced in such leases, are
amended to read as follows:

Helium.-Pursuant to section 1 of the Act, and section 1 of the act of Con-
gress approved March 3, 1927 (44 Stat. 1387), as amended, the lessor reserves
the ownership and the right to extract, under such rules and regulations as shall
be prescribed by the Secretary of the Interior, helium from all gas produced under
this lease, but the lessee shall not be required to extract and save the helium for
the lessor; in case the lessor elects to take the helium the lessee shall deliver all
gas containing same, or portion thereof desired, to the lessor at any point on the
leased premises in the manner required by the lessor, for the extraction of
the 'helium in such plant or reduction works for that purpose as the lessor
may provide, whereupon the residue shall be returned to the lessee with no
substantial delay in the delivery of gas produced from the well to the purchaser
thereof: Provided, That the lessee shall not, as a result of 'the operation in this
paragraph provided for, suffer a diminution of value of the gas from which
the helium has been extracted, or loss otherwise, for which the lessee is not
reasonably compensated, save for the value of the helium extracted; the lessor
further reserves the right to erect, maintain, and operate any and all reduction
works 'and other equipment necessary for the extraction of helium on the
premises leased.

FRED W. JOHNSON,

Commissioner.
I concur: June 15, 1938.

JOHN C. PAGE,
Commissioner, Bureau of Reclamation.

I concur: June 15; 1938.
W. C. MENDENHALL,

Director, Geological Survey.

Approved: September 24, 1938.
E. K. Bu-RLEW,

Acting Secretary of the Interior.

SURVEY AND DISPOSAL OF INDIAN POSSESSIONS IN TRUSTEE
TOWNS AND SURVEY AND DISPOSAL OF NATIVE TOWNS, IN
ALASKA

[Circular No. 1082a]

UNITED STATES DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE.

1. Statutory authority.-The act of May 25, 1926 (44 Stat. 629),
provides for the town-site survey and disposition of public lands set
apart or reserved for the benefit of Indian or Eskimo occupants in
trustee town sites in Alaska and for' the survey and disposal of the
lands occupied as native towns or villages.

2. Administration of Indian possessions in trustee towins.-As to
Indian possessions in trustee town sites in Alaska established under'
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authority of section 11 of the act of March 3, 1891 (26 Stat. 1095),

and for which the town-site trustee has closed his accounts and been

discharged as trustee, and as to such possessions in other trustee

town sites in Alaska, such person as may be designated by the Secre-
tary of the Interior will perform all necesary acts and administer the
necessary trusts in connection with the act of May 25, 1926.

3. Survey and disposal of Indian or Eskimo possessions.-Where
the matter of surveying and disposing of Indian or Eskimo posses-
sions in trustee town sites is taken up for consideration, the town-site
trustee will submit a report to the Commissioner of the General Land
Office, showing whether or not it would be of interest to the Indian
or Eskimo occupants of the land to extend the established streets and
alleys of the town site upon and across the tract, and whether or not
subdivisional surveys should be made. The report will be examined
and considered by the Commissioner of the General Land Office, and
will be referred to the Commissioner of Indian Affairs for considera-
tion before transmittal to the Secretary with appropriate recommen-
dations.

Before directing the survey and disposal of such Indian or Eskimo
possessions under authority of the act of May 25, 1926, the Secretary
of the Interior will determine whether or not the patent which issued

for the town-site tract includes the tract designated as "Indian pos-
sessions." If it does not, a supplemental patent will be issued, to ac-
company the departmental order for survey and disposal.

4. Sale of land for which restricted deed has issued.-If the parties

to a proposed sale involving land for which a restricted deed has been
issued under authority of the act of May 25, 1926, wish to have the

sale approved by the Secretary of the Interior, the fact should first

be submitted to the town-site trustee. Upon receiving information
regarding any proposed sale, the trustee will make such investiga-
tion as he deems proper, and he will submit a report to the Commis-
sioner of the General Land Office as to the advisability of approving
the proposed sale. The report will be examined by the Commissioner
of the General Land Office and will be referred to the Commissioner
of Indian Affairs for consideration before transmittal to the Secre-
tary of the Interior with appropriate recommendation.

5. Administration of native towns.-The trustee for any and all
native towns in Alaska which may be established and surveyed under
authority of section 3 of the said act of May :25, 1926, will take such
action as may be necessary to accomplish the objects sought to be
accomplished by that section. . In any case in which he thinks it
would be of advantage to the Indian or Eskimo occupants to have the
lands occupied and claimed by them surveyed as town or village, he
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should bring the matter to the attention of the Commissioner of the
General Land Office with appropriate recommendation.

6. No payment, publication or proof required on entry for native
towens.-In connection with the entry of lands as a native town or
-village under section 3 of the said act. of May 25, 1926, no payment
need be made as purchase money or as fees, and the publication and
proof which are ordinarily required in connection with trustee town
sites will not be required.

7. Provisions to be inserted in restricted deeds.-The town-site
trustee will note a proper reference to the act of May 25, 1926, on
,each deed which is issued under authority of that act and each such
deed should provide that the title conveyed is inalienable except
upon approval of the Secretary of the Interior, and that the issu-
ance of the restricted deed does not subject the tract to taxation, to
levy and sale in satisfaction of the debts, contracts, or liabilities of the
transferee, or to any claims of adverse occupancy or law of prescrip-
tion; also, if the established streets and alleys of the town site
have been extended upon and across the tract, that there is reserved
to the town site the area covered by such streets and alleys as
extended. The deed should further provide that the approval by
the Secretary of the Intcrior of a sale by the Indian or Eskimo
transferree shall vest in the purchaser a complete and unrestricted
title from the date of such approval.

8. Unrestricted deeds not to be issued.-The trustee shall not issue
other than restricted deeds to Indians or other Alaskan natives.

9. Native towns occupied partly by white oocupmits.-Native towns
which are occupied partly by white lot-occupants will be surveyed
and disposed of under the provisions of both the act of March
3, 1891 (26 Stat. 1095, 1099), and the act of May 25, 1926 (44 Stat.
629).

In each case of this kind the town-site trustee will report the
facts to the Commissioner of the General Land Office, showing the
name and location of the town, the number of Indian or Eskimo
lot-occupants, and the number of white lot-occupants, the amount
of land used or claimed by each and thee approximate periods for
which it has been used or claimed, the value of the improvements on
the lands and by whom owned, and such other facts as he may deem
appropriate.

Upon receipt of such report special instructions will be issued
as to the procedure which should be followed with respect to the
survey, entry, and disposal of the lands, assessment of costs, etc.

10. Forms.-The following forms.. have been issued for use in con-
nection with the regulations under the act of May 25, 1926: (a) Ap-

571



[Vol.572 DECISIONS OF THE DEPARTM![ENT OF THE INTERIOR

plication for deed by native Indian or Eskimo of Alaska, Form

4-231; (b) trustee's deed to native Indian or Eskimo of Alaska, Form

4-232; and (c) deed of native Indian or Eskimo of Alaska, Form

4-232a.
11. Regulations sufierseded and amnended.-These regulations super-

sede the regulations contained in Circular 1082 and amend the regu-

lations contained in Circular 491. insofar as they refer to the subject

matter herein.
12. Regulations revoked.-Paragraph 8 of the regulations con-

cerning town sites in Alaska entered by trustees under the act of

March 3, 1891 (26 Stat. 1095) page 103, Circular 491, dated February

24, 1928, is hereby revoked. The section so revoked reads as follows:

Indian or native Alaskan occupants who have secured certificates of citi-

zenship under the Territorial laws of Alaska shall be treated in all respects

like white citizen occupants; but all land occupied by other Indians or Alaskan

natives shall not be assessed by the trustee.
FRED W. JOHNSON,

C(omemissioner.
I concur: June 17, 1938.

WILLIAM ZIMMERMAN, Jr.,

Assistant Ctomrmissioner of Indian Affairs.,

Approved: June 21, 1938.
OSCAR L. CHAPMAN,

Assistant Secretary.

EXCHANGES FOR THE CONSOLIDATION OR EXTENSION OF
NATIONAL FORESTS

[Circular No. 863b]

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,.

June 17', 1938.

1 Statutory authority.-The act of March 20, 1922 (42 Stat. 465),

provides that when the public interests will be benefited thereby, the

Secretary of the Interior is authorized, in his discretion, to accept on

behalf of the United States title to any lands within national forests

which, in the opinion of the Secretary of Agriculture, are chiefly

valuable for national forest purposes, and, in exchange therefor may

patent not to exceed an equal value of such national forest land, in

the same State, or the Secretary of Agriculture may authorize the:

grantor to cut and remove an equal value, of timber within the

national forests- in the same State;* the values in each case to be de-

termined by the Secretary of Agriculture.
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The act of March 20, 1922, was amended by the act. of February 28,
1925 (43 Stat. 1090), by adding thereto section 2, which provides
that either party to such an exchange may make reservations of
timber, minerals, or easements, the values of .which shall be duly
considered in determining the values of the exchanged lands.

h 2. Preliminary negotiations.-All preliminary negotiations relat-
ing to an exchange under the act are to be conducted with the local
representatives of the Forest Service, and any owner of land subject
to exchange who desires to take advantage of the privilege conferred
by this act must file with the local national forest officers an informal
application describing the land to be conveyed as well as that to be
selected, or if timber is desired in exchange the land on which such
timber is located. The land must be specifically described accord-
ing to Government subdivisions, and, as a rule, nothing less than a
legal subdivision may be offered or selected, except where the appli-
cant or the Government does notfown the entire legal subdivision, or
where a portion of a legal subdivision offered the Government is not
valuable for national forest purposes, or where the United States
desires to retain ownership of a portion or portions of a legal sub-
division selected by the applicant due to the fact that such tract or
tracts are chiefly valuable for national forest purposes. The selected
land or timber must be entirely within national forest boundaries
and in the same State in which the offered lands are located. The
applicant must show by affidavit or other evidence satisfactory to the
Forest Service that he is the owner of the land to be conveyed, and
that such land is equal in value to the land or timber selected.

3. Approval of informal . application.-When a tentative agree-
ment has been reached between the applicant and the local national
forest officer the case will be submitted to the Regional Forester and,
if approved by him, to the Chief, Forest Service, Washington, D. C.,
for consideration. If the Chief, Forest Service, finds the exchange
to be in the public interests and that the selected land or timber does
not exceed the offered land in value, he will request the Secretary of
Agriculture to advise the Secretary of the Interior that the accept-
ance of the certain described lands offered under the act and the
granting in lieu thereof of other certain described lands, or of
stiunpage upon other described lands, meets with the approval of the
Department of Agriculture; that the offered lands are chiefly valu-
able for national forest purposes, and that the appraised value of the
land or timber 'selected' does not exceed that of fthe land offered in
exchange. The Secretary of the Interior, upon Receipt of such letter
from the Secretary of Agriculture, unless he has reason to do other-
wise, will approve the exchange, subject to the submission of accept-
able title to the offered lands and to full compliance by the applicant

573
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with these regulations, and subject to any protests or other valid ob-

jections which may appear.
4. Formal application.-The General Land Office will notify the

register of the district land office in whose district the land or timber

to be selected is located of the approval of the exchange, and such

register will in turn notify the person desiring to make such exchange

of the approval thereof and that he is allowed 60 days from receipt

of notice within which to file his formal application specifically de-

scribing the offered and selected lands, and in case timber is selected,

the land on which the timber is located. The application must be

accompanied by the necessary affidavits and fees.
Applications for exchange under this act, and the affidavits re-

quired by these regulations as to the offered and selected lands, should

be in accordance with the appended form, or its substantial equivalent.
Each application will be given a serial number and have the hour and

date of filing stamped thereon. The register will ijote on his records

against the land, "Selected under act of March 20, 1922 (42 Stat. 465),

by - - - (date -_, serial

No. -- _------, pending)."
5. Affdavits required.-An affidavit by the applicant that he or it

is the owner of the land offered in exchange and that said land is not

the basis of another selection or exchange mnust be filed. There must

also be furnished an affidavit by the applicant or by some credible

person possessed of the requisite personal knowledge, showing that

the land selected is nonmineral in character; that it contains no salt

springs or deposits of salt in any form sufficient to render it chiefly

valuable therefor; that it is not in any manner occupied or claimed
adversely to the selector.

Where the application is filed by an individual he will be required

to show by affidavit that he is 21 years of age, and otherwise capable

of carrying through the transaction.
These affidavits may be executed before any officer qualified to ad-

minister oaths.
Where the applicatioh is made by or in behalf of a corporation,

a certified copy of the articles of incorporation must be furnished.

6. Fees.-Fees must be paid by the applicant at thea rate of $2 for

each 160 acres, or fraction thereof, of the base lands offered and con-

veyed to the Government.
7. Publication and posting.-Within 30 days.from the filing of his

formal application to select land or timber the applicant will begin

publication of notice thereof, at his own expense, in some newspaper

or newspapers designated by the General Land Office and having

general circulation in the county or counties in which theland offered

and the land or timber selected are situated. Such notice must be

published once each week for four successive weeks during which

[vole
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time a similar notice of the application must be posted in the district
land office. The notice should describe the land or timber applied for
as well as the land offered in exchange and give the date of filing of
the application and state that the purpose thereof is to allow all
persons claiming the land selected or having bona fide objections to
such application an opportunity to file their protests with the register
of the land district in which the land selected is situated. Proof of
publication shall consist of ban affidavit of the publisher or of the
foreman or other proper employee of the newspaper in which the
notice was published, with a copy of the published notice attached.
The register shall certify to the posting in his office. The dates of such
publication and posting must in all cases be given.

8. Action by register.-If a protest is filed, all the papers should be
transmitted to the General Land Office for consideration; but should
no protest be filed against the allowance of the selection within 30
days from the date of the first publication of notice, and no objections
appear on the records of the district land office, the register will
notify the selector that he is allowed 60 days from receipt of notice
within which to file the, deed conveying the offered land to the Gov-
ernment, and abstract of title, as prescribed in paragraphs numbered
9, 10, and 11. The proof papers necessary to complete a selection
should be filed at the same time. However, if additional time is nec-
essary to complete the abstract, the same will be granted upon a
proper showing. After the filing of the required deed of conveyance,
abstract of title, and other proof, the register will certify the condi-
tion of the record on the application and will promptly transmit the
original application and accompanying papers to the General Land
Office by special letter.

9. Deed of conmveyance.-The deed conveying the land offered as a
basis of exchange must be executed and acknowledged in the same
manner as a conveyance of real property is required to be executed
and acknowledged by the laws of the State in which the land is
situated. The deed should also be duly recorded. The deed should
recite that the consideration for the conveyance to the United States
of the land offered is the exchange therefor of not exceeding an equal
value of certain other land, or of timber equal in value to the land
conveyed, depending upon whether the exchange is one of land for
land, or land for timber. The act or acts under which the exchange
is made should be cited, in the deed.

Such revenue stamps as are required by law must be affixed to the
deed and canceled.

Where the conveyance is made by an individual it must show
whether the person conveying is-married or single, and if married, the
wife or husband of such person, as the case may be, must join in the
execution of the conveyance in such a manner as effectually to bar any
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right of curtesy or dower, or any claim whatsoever to the land con-

veyed, or it must be fully shown that under the laws of the State in

which the conveyed land is situated such wife or husband has no

interest whatsoever, present or prospective, which makes her or his

joining in the conveyance necessary.
Where the conveyance is by a corporation, it should be recited in

the instrument of transfer that it was executed pursuant to an order

or by the direction of the board of directors or other governing body,

a copy of which order or direction should accompany such instru-

ment of transfer, and should bear the impression of the corporate

seal.
10. Evidence of title.-Each conveyance must be accompanied by a

duly authenticated abstract of title, showing that at the time the

conveyance was recorded the title was in the party conveying, and

that the land was free from conflicting record claims, tax liabilities,

judgment or mortgage liens, pending suits, or other encumbrances.

(a) Authentication of abstraot.-The certificate of authentication

of the abstract must be signed by the recorder of deeds or other proper

official, under his official seal, or, if it is preferred the abstract may

be authenticated by an abstractor or an abstract. company, approved

by the General. Land Office, in accordance with section 42 of the

Mining Regulations of April 11, 1922 (49 L. D. 15, 69). The certifi-

cate must show the title memoranda to be a full, true, and conplete

abstract of all matters of record or on file in the appropriate office

or offices of the county or counties in which the offered land is

located, including all conveyances, mortgages, or other encumbrances,

judgments against the various grantors, mechanics' liens, lis pendens,

or other instruments which are required by law to be filed with the

recording officers affecting in any manner whatsoever the title to the

described land.
(b) Taxes.-The authenticity of the tax records must be certified

showing that all taxes levied or assessed against the land, or that

could operate thereon as a lien, have been fully paid; or whether

there is a tax lien although such tax is not assessed, due, or payable;

that there are no unredeemed tax sales and no tax deeds outstanding

as shown by the records of the proper county office. In case taxes

have been assessed or levied on lands conveyed to the United States

and such taxes are not due and payable until some future date, the

applicant, in addition to the certificate above required relative to

taxes and tax assessments, may submit a sum equal to at least twice

the amount of taxes paid oln the land for the previous year or in lieu

thereof furnish a bond in like amount with qualified corporate surety,

in order to indemnify the United States against loss -for the taxes

assessed or levied but not yet due and payable.
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(c) - Judgnent liens, lis pendens, absence of.-The absence of judg-
* ment liens or pending suits against the -various grantors which might

affect the title of the land conveyed must be 'shown by the official
certificate of the clerks of the6 courts of ::record, whose: judgments,'

: under the.laws of the United States or the State in which' the land is
situated,. would be a lien on the land conveyed.

(d) Title insuranbe.-Title insurance issued by a company which
is acceptable to the General Land Office may be furnished in lieu of
an abstract of title and same- accepted upon proof that the insuring
company is solvent and'properly qualified, provided the policy is free.

* from conditions and stipulations unacceptable to the United States.:
11. A 5plioation for timber.-it timber is desired in exchange for

the land to be conveyed to the. United States,' proof that notice -has
been published and posted will be all the evidence necessary to be

:filed-in regardc to the timber, but all the proof: required in connection
with the' land: off ered as a basis for the exchange must be filed.

12. Action by the General and Ofice.-The application and accoml -
panying proof will, upon' receipt' by the General Land Office, be

;examined at as early Ea date as practicable, and if found defective
opportunity will be given the parties in interest to cure the defects, if
possible. If the selection appears regular and in conformity ' with

* the law and these regulations, the selection will, in the absence of
objections, if 'for land only, be formally approved for patent by letter
tothe. district land office, but if timber is taken in exchange the Sec-

retary of Agrculture will, upon advice of Xthe: Secretary: of the Inte-
rior that the regulations have been fully complied with, issue proper
permit or certificate for the cutting of the timber.

13. Practice and procedure.-Notice of additional or further re-
quirements, rejections, or other adverse actions of registers, the Coin-'
missioner, or :the Secretary, will be given and the right: of appeal,
review, or rehearing recognized in the manner now-prescribed by the
Rules of Practice, :except :as otherwise herein provided. A protest or;
other objection against the selection or the application to select, must
~be filedwith the register: to be forwarded to the General Land Office

for consideration and disposal. If there is no. district land office in'

:'the State in which the lands involved in an application for exchange,
are situated, the formal' application for exchange and all papers

required in connection therewith, as well as all protests or other objec-
tions against the application, should be filed in the General Land.
Office.

Application to enter filed subsequent to any conflicting application
to select will be 'rejected, except where the subsequent application to
enter is suppoirted by allegations of prior right, in which event it will
be transmitted to the; General Land Office with appropriate recom-

125897-39-VOL. 6-s89 : :



578 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [Vol.

mendation. Applications presented under these regulations not in
substantial conformity with the requirements hereinmade, notaccom-.
panied by the prescribed proof, or; where land offered as basis of
exchange or the land, selected is not situated within .the boundaries
prescribed by existing laws will be rejected, .subject to appeal or;
curing of the defect where possible.

14. Right reserved to reject applications.Applications to select
either land or timber under the provisions, of the act will hnot, defeat
:the right of. the United States to. withdraw or reserve the land for.
such purposes or uses as may b je proper, prior to the filing in the
district land office of an appliEation complete in all particulars.

15. Other forest exchanges.-Other acts providing forl-exchanges
of lands in tnational forests will be found in a list appended hereto.
Special regulations :governing these acts have not been prepared, butte
exchanges thereunder must be made under the foregoing regulations,
modified however to meet the limitations, conditions, and provisions.
of the acts mentioned.,

16. Conveyed:labndsadded to nationa floressts.-All lands.conveyedf
to the United States pursuant to these regulations shall, upon accept-
oInce of title, become parts of the national forests within whose
boundaries they are located.
''These regulations'supersede those approved March 20, 1925*(51

L. D. 69).

The following acts of Congress authorize exchanges within the various national 
forests

Date | Act : Forest 2 I

(35 Stat. 42).
(351Stat. 626)
(37 Stat. 108)
(37 Stat.' 241)
(37 Stat. 323)
(38 Stat. 345) - .
(39 Stat. 1122)
(41 Stat. 986)
(41 Stat. 1366)
(42 Stat. 3.50)
(42 Stat. 362)
(42 Stat. 465)
(42 Stat. 1018)-
(42 Stat. 1017).
(42 Stat. 1036).
(42 Stat. 1245) .

(43 Stat. 643).
(43 Stat. 739).
(43 Stat. 962).
(43 Stat. 1079)
(43 Stat. 1090).
(43 Stat. 1074) --- -------------
(43 Stat. 1215).
(43 Stat. 1117) ..
(43 Stat. 1279).
(43 Stat. 1282)
(44 Stat. 303).
(44 Stat. 655).
(44 Stat. 746).
(44 Stat. 1099).
(44 Stat. 1262)-
(44 Stat. 1378).
(44 Stat. 1412) .

Crow Creek National Forest.
Calaveras Big Trees.
Calaveras Big Trees.
State of Michigan.
Pecos-Zuni.

:Sierra-Stanislaus.
National Forests in' Montana.

IHarney.
Rainier.
Shoshone.:
Deschutes.
All.:.
State of Idaho.
All.
Wenatchee, Olympic, Snoqualmine.
Lincoln (For regulations see Circular 888, ap-

proved April 9, 1923, 49 L. D. 529).
Forests in New Mexico.
Forests in New Mexico.
Plumas, Eldorado, Stanislaus, Shasta, Tahoe..
Mt. Hood.
All.
Snoqualmie.
All.
Custer.
Umatilla, Waflowa, Whitman.
Whitman.
All Forests in New Mexico and Arizona.
Absaroka, Gallatin, Yellowstone Park.
National Forests in New Mexico.
Black Hills and Harney.
State of Oregon.
Arapaho.
Colville.

Mar. 13,1908
Feb. 18,1909
May 7,1912.
July 31,1912
Aug. 22,1912
Apr. 16, 1914:
Mar. 3, 1917
June 5,1920
Mar. 4, 1921
Dec. 20,1921
Feb. 2,1922
Mar. 20, 1922
Sept. 22, 1922
Sept. 22,1922
Sept. 22, 1922
Feb. 14, 1923

June 7, 1924
Jan. 12, 1925
Feb. 20, 1925
Feb. 28,1925

!Feb. 28,1925
Feb. 28, 1925
Mar. 3 1925
Mar. 3, 1925
Mar. 4,1925
Mar. 4,1925
Apr. 21,1926
May 26,1926
June 15, 1926
Feb. 15, 1927
Mar. 2,'1927
Mar. 3, 1927
Mar. 4,1927
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The following acts of Congress authorize exchanges within the various national
forests-Continued

Date Act Forest ;

Mar. 26,1928 (45 Stat. 370) -Manti.
Apr. 10,1928 (45 Stat. 415) -Challis, Sawtooth.
Apr. 16,1928 (45 Stat. 431) -Carson, Manzano, Santa Fe.
Apr. 23,1928 (45 Stat. 400) - --------------------- Crater.
May 17,1928 (45 Stat. 598) -Missoula.
Jan. 30,1929 (45 Stat. 1145) -_ __ Montana.
Feb. 7,1929 (45 Stat. 1154) -Lincoln (For regulations see Circular approved

March 22, 1920, "Kf" 1327799).May 14,1930 (46 Stat. 278) -Fremont.a -" I
Feb. 20,1932 (47 Stat. 55) -c---- -------------- a- Cahe.
June 30,1932 (47 Stat. 451) -Siuslaw. : 
Mar. 4,1933 (47 Stat. 1563) -Modoc.
Mar. 4,1933 (47 Stat. 1569) -un-M ison.
Apr. 30,1934 (48 Stat. 649) -St. Joe.
June 13,1935 (49 Stat. 338) -Siskiyou.
June 13,1935 (49 Stat. 338) -Willamette
June 25,1935 (49 Stat. 422) -Lincoln.
Aug. 2 1935 (49 Stat. 508) -Chelan.
June 19,1936 (49 Stat. 1534) -Umatilla and Whitman.
July 27, 1937 (50 Stat. 534) -- -------------------- Rogue River.
Aug. 12, 1937 (W00Stat. 022)- Oolumbia.
Aug. 21,1937 (00 Stat. 739) -------------------------- Snoqualmie.

FORMAL APPLIOATION AND AFFIDAVITS

[Act of March 20, 1922 (42 Stat. 465)]

Serial Number ------- I

Receipt Number -_- __

…_ _ _ __ _ ______ _ _ _, of ---------------------------- - a- citizen
(Applicant) (Post Office)

of the United States, of the age of 21 years, or over _ -__
-__ __ _ _hereby applies to exchange under the act of March 20, 1922 (42

Stat. 465), - _ __ I-----_the following described land sit-
(amendatory acts, if any)

uated in the -_--_----_--=----_--National Forest.

situated in the… _ _-_-__ -- National Forest

(Reservations or exceptions to which the land is subject should be recited) for (the
following land) (timber from the following land) (cross out item not applicable)

_ _ _ _ _ _ _ _ -- - - -- -- -_ _ _- -__ _ _- - --_- -_ _- -__ _- -_ _- --_ _- -_-_ _- --_-_-_ _ -_-__ _ -



580 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

The undersigned, being first duly sworn according to law, deposes and says
: that -____-_- is the applicant in the proposed exchange, is the owner of the

above first described land, and that said land is not the basis of any other
*: selection or exchange.

0~~~~~~~~~~~~~~~~~~~~~~~_ -: -7 -d' --. --C --0 

Subscribed and sworn to before me, this:___ day of …-__-____-__-_,

:~~~~ ~ ~~~~~~~ ~ ~ ~ ~~~ ~ ~~ - --- -- - -----. 

(Official Designation)

[The following affidavit to be executed only when land is selected] 

The undersigned, whose post office address is… __ _,

being duly sworn according to law, deposes and says that -_ _ is well
acquainted with the character of the land selected in this exchange; that his
personal knowledge of said land is such as to enable him to testify understand-
ingly with regard thereto; that there is not to his knowledge any valuable
imineral of any character whatsoever within: the limits thereof; that the land
contains-no salt springs or deposits of salt in any form sufficient to render it
chiefly valuable therefor; that said land is essentially nomnineral and nonsaline
in character, and is not in any manner occupied or claimed adversely -to the
selector.

0 : 00 Aft: : f f f : S: 00---------------------- -------. -

Subscribed and sworn to before me, this day of ----
0 19_ .- ------- :

0 ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ -- -- ---- _ -_ -._ - ---- ----

(Official Designation)

FRED W. JOHNSON,
ComXmissioner.

Approved: June 2, 1938.
E. K. BURLEw,

Acting Secretary of the Interior.
Approved: June 17, 1938.

W. i. GREGG,:C
Aoting Secretary of Agricultwre.

[Viol
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PHOSPHATE LEASES-NO ACTION TO BE TAKEN ON APPLICA-
TIONS EXCEPT IN PARTICULARLY MERITORIOUS CASES¶

[Order No, 14]

UNITED. STATES DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,

July 2, 1938.
In the interest of the public, pending investigation by the Congress

pursuant to the message of the President dated May 20, 1938, and
Senate Joint'Resolution 298, approved June 16,1938, of the adequacy
and use of the phosphate resources of the United States, it is hereby
'ordered that until further notice no action be taken in the matter of
granting leases or use permits for the mining of phosphate under the
act of February 25, 1920 (41 Stat. 437).

However, in any particularly meritorious case when, in the judg-
ment of the Secretary of the Interior, the granting of a lease is in the
Dpublic interest, the provisions of this order may be waived.

This order has no applicability to outstanding leases. Applica-
t iions for phosphate leases may be filed while this suspension order isX
in effect but no rights of any kind Iare thereby acquired.

E. K. BiRLEW,:
Acting Secretary of the Intenor.

REGULATIONS AND FOREST PRACTICE RULES FOR THE SALE OF
TIMBER FROM THE R-EVESTED OREGON AND CALIFORNIA RAIL-
ROAD -AND; RECONVEYED COOSiBAY WAGON ROAD GRANT LANDS
SITUATED IN THE STATE OF OREGON

[Circular 1448]

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

July 7,1938.

I. TH ACTrOF AUGUST 28, 1937 (50 STAT. 874)S 

Title I of the act of August 28, 1937, entitled, "An Act Relating
to the revested Oregon and California. Railroad and reconveyed Coos
Bay Wagon Road grant lands situated in the' State of Oregon,"
provides:

Be it enacted by the Senate and; House of Representatives of the: United; States
of America in Congress assemlbled, That notwithstanding any provisions in the
Acts of June 9, 1910 (39 Stat. :219)., and February 26, 19191 (40 Stat. 1179), as
amended, such portions of the revested Oregon and California Railroad and
reconveyed Coos Bay Wagon Road grant lands as are or may hereafter come
lunder the jurisdiction of the Department of the Interior, which have heretofore
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or may hereafter be classified as timberlands, and power-site lands valuable for

timber, shall be managed, except as provided in section 3 hereof, for permanent

forest production, and the timber thereon shall be sold, cut, and removed in

conformity with the principle of sustained yield for the purpose of. providing a

permanent source of timber supply, protecting watersheds, regulating stream-flow,'

and contributing to the economic stability of local communities and industries,

and providing recreational facilities: Provided, That nothing herein shall be

construed to interfere with the use and development of power sites as may be

authorized by law.
The annual productive capacity, for such lands shall be determined and

declared as promptly as possible after the passage of this Act, but until such

determination and declaration are made the average annual cut therefrom shall.

not exceed one-half billion feet board measure: Provided, That timber from

said lands in an amount not less than one-half billion feet board measure, or

not less than the annual sustained yield capacity when the same has been

determined and declared, shall be sold annually, or so much thereof as can be

sold at reasonable prices on a normal market.
If the Secretary of 'the Interior determines that such action will facilitate

sustained-yield management, he may subdivide such revested lands into sus-

tained-yield forest units, the boundary lines of which shall be so estab-

lished that a forest unit will provide, insofar as practicable, a permanent source

of raw materials for the support of dependent communities afnd local industries

of the region; but until such subdivision is made the land shall be treated as

a single unit in applying the principle of sustained yield: Provided, That

before the boundary- lines of such forest units are established, the Department,

after published notice thereof, shall hold a hearing thereon in the vicinity of

such lands open to the attendance of State and local officers, representatives

of dependent industries, residents, and other persons interested in the use of

such lands. Due consideration shall be given to established lumbering opera-

tions in subdividing such lands when necessary to protect the economic stability

of dependent communities. Timber sales from a forest unit shall. be limited

to: the productive capacity of such unit and the Secretary is authorized, in his

discretion, to reject any bids which may interfere with the sustained-yield d 

management plan of any unit.
Szo. 2. The Secretary of the Interior is authorized, in his discretion, to make

cooperative agreements with other. Federal or State forest administrative

agencies or with private forest owners or operators for: the coordinated admin-

istration, with respect to time, rate, method of cutting, and sustained yield, of

forest units comprising partstof revested or reconveyed lands, together with

lands in private ownership or under the administration of 'other public agencies,

: when by such agreements he may be aided in accomplishing the purposes here-
inbefore mentioned.

SEC. 3. The Secretary of the .Interior is authorized to classify, either on

application or otherwise, and restore to homestead entry, or purchase under the

provisions of section 14 of the Act of June 28, 1934 (48 Stat. 1269), any; of such

revested or reconveyed land which, in his judgment, is more suitable for agri-

cultural use than for afforestation, reforestation, stream-flow protection, recrea-

tion, or other public purposes.
Any of said'lands heretofore classified as agricultural may be reclassified as

timberlands,' if found, upon examination, to be more suitable for the produc-

tion of trees than agricultural use, such reclassified timberlands to be managed

for permanent forest production asi herein provided.
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SEC. 4. The 'Secretary of' the Interior is, authorized, in his' discretion, to

lease for grazing any of said revested or reconveyed lands which may.be so

used without interfering. with .the, production of timber or other purposes of

this act as. stated,-in section 1: Provided, That 'all the moneys received on

account .of grazing leasesshall be covered either into the "Oregon and Cali-

fernia land-grant lfund" or the "Coos' Bay Wagon Road grant 'fund" Sin the

Treasury DAs the location' of ' the leased lands shall' determine, and be subject

to distribution as other moneys in such- funds: Provided further, That the

Secretary is also authorized to -formulate rules and regulations for the use,

protection, 'improvement, and rehabilitation of such grazing lands.

Sac. 5. .The Secretary of the'Interior is hereby authorized to perform any

and all acts and to make such rules and regulations as may be 'necessary and

proper for the purpose of carrying 'the provisions 'of this act into full: force
and effect. ,The Secretary of the Interior is further authorized, in formulating

forest-practice- rules and regulations, to consult with the Oregon State Board

of Forestry, representatives of timber owners and operators on or contiguous
to said revested and reconveyed lands, and other persons or agencies interested
in the use of such lands.

In formulating regulations for the protection of such timberlands against:

fire, the Secretary is authorized, in his .discretion, to consult. and advise with

Federal, State, and county agencies engaged in forest-fire-protection, work, and

to; make agreements with such agencies for: the cooperative administration of

,fire regulations therein: Provided, That 'rules and regulations for the protection

of the revested' lands from fire shall 'conform with the "requirements and prac-

tices of the State of Oregon insofar as the same are consistent'with the interests

of the United States.

.IL TPoaorC STATEMENT

JThe Act of August 28,1937 (50 Stat. 874), is a measure providing
,for the conservation of land, water, forest, and forage on a permanent
basis, the prudent utilization of these- resources for the purposes to
which they are best adapted, and the' realization of ,the highest cur-
rent income consistent with undiminished future returns. Title I
fof the. Act seeks through- application of the; principles of sustained-
-yield management to, provide perpetual forests .which will serve as
:a secure foundation for continuing industry and permanent com-
munities. The, Act also provides for the flow of a, full measure of
the benefits produced bhy a well managed forest to the people of the
region in; which the revested, Oregon and California Railroad and
reconveyed Coos Bay: Wagon Road grant lands are situated.

Proceeding in. accordance. with :the requirements of the Act, it will
be the policy .of the Department of the Interior to restrict the cut-
ting of timber on the revested Oregon and California Railroad -and'

Freconv eed Coos Bay Wagon Roadgrant lands toa, total volume
-of 50Q000,000 feet, b. in., per annum pending an intensive examina-
tion of the property, the determination of the productive capacity of
the land, and the.dformulation pf.a aetalled' forest working plan.
It will further be the policy of 'the Department to directL such, cut-

125897-39-von. 56-40 .
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ting under rules of forest practice providing for partial or: selective
logging' in its various forms of tree, group, and area selection. Tree
selection will be required in stands of ponderosa pine and other intol-

:erant species,. and; group and 'area selections will f be favored in
': Douglasfir and the more tolerant species. There are many different.
ways, in which selective, cutting may be applied and; a reasonable

:degree 'of discretionwill be permitted field officers in the exercise of

their judgment in prescribing the method or methods to be; applied'I
to a.given sale unit. However, destructivermethods which may tendz
to prevent an early restocking of the area under development are
-not authorized by the~ Act of August 28, 1937, and will not he
permitted.

:Prompt reforestation, following cutting fof timber, so that the land

may be kept continuously productive and to the end that the sustained

: -yield :of timber products may be maintained at a high level will be
among the principal objectives of management.

Short term sales of restricted quantities of timber will be favored
during the formulation of the detailed working plan, the division of

the area 'into sustained-yield forest units, and the development of
cooperative agreements with operators, private timber owners and
State 'and Federal agencies.' During tthis period'the quantities of

timber offered for sale will be sufficient to supply the normal needs
of industry and to keep labor employed. Consideration will be given

to the requirements of established operations to avoid unnecessary
interference with their normal plans .of development. However, con-
tracts extending over periods of more than three years will not ordi-:
narily be approved prior to the placing of' the: area under a' perma-i
nent plan of management.

The property as a whole will ultimately be' subdivided into local
sustained-yield units, after making a careful study of the ieconomic*

: factors which must be weighed before the' definite establishment of
such units and after consultation with the local and State interests
which are involved. The: allocatioii of timber to particular units
will be carried out as,:fairly and equitably as possible, giving full
consideration to existing operations and the policy of'stabilizing and:

* perpetuating substantial dependent 'communities. Cutting 'Vill 'be
encouraged in and directed toward mature and overmature Douglas
fir stands and will be discouraged in young thrifty types that show
a high current increment.;

The Act refers to certain secondary benefits :of the forest which are
to be conserved by the new plan of management. It requires that the,
management practices employed: shall provide agricultural opportuni-
ties,; ; recreational facilities, watershed protection, and stream-flow
regulation.
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:,In compliance with this mandate, all lands classified: for continuous
timber production shall be,.so managed as to maintain or restore on
them the best obtainable forest cover, to the end that soil may be

* protected from erosion, rainfall stored and its run-off retarded, floods
avoided and the landscape kept green; and attractive.' In further-
ance of this policy and in order to furnish recreational facilities,
scenic strips of* merchantable timber may be reserved adjacent to

* public roads, along stream, courses, and surrounding lakes.
When reservations of this: character are made they shall be of such.

form and extent as to minimize the danger of damage due to, storms:
or other natural causes. They shall be so planned as to avoid un-
necessary interference with the normal and proper conduct of logging
operations on adjacent lands. Dead anddying and overmature trees

* may be selectively cut and removed from the reserved stands where
this can be accomplished economically and without serious damage
to recreational values.

: .Land shall-be classified for agricultural useponly where conditions
indicate the 'probability of a permanent agriculture of better than
matginal economy.

* Grazing under regulation is authorized where it will not interfere
with the attainment of the principal, goal of forest management,
namely, ai high sustained yield of commercial timber from all areas
classified as permanent forest land.'

*CS f :III. REGULATIONS GOVERNING THE SALE OF TIMBER

1. Applications for the. prchase of timnber.-Applications for the
purchase of timber from the revested-Oregon and California Railroad
and reconveyed. Coos Bay Wagon Road grant lands under authority
of the Act of August 28, 1937, should be made in writing to the Chief
3.Forester, 0. & C. Lands at Portland, Oregon, on forms provided there-
for. Upon, the receipt of applications for purchase the Chief Forester

* will conduct an' investigation of the timber applied for and 'if the
'sale as proposed'meets with the requirements of the act of August:
28, 1937, that officer will authorize the advertisement of the' timber
or recommend such advertisement to the Commissioner of the' General
Land Office or the Secretary of the Interior, as provided in these regju-
lations. ,Offerings of- timber for sale may also be made from time
to time without the receipt of application when in the judgment of
the Department such action is necessary to effective management.

2., Qualifleations of purchasers-Limitations on sales-No sale will
-be'made for less than the appraised price, and the right to purchase at
any sale will be limited, in accordance with law to citizens 'of the

'United States, associations of .:such citizens, 'and corporations organ-
ized under the laws of the United States, or any State, Territory, or,

585
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district thereof. Native-born citizens will be required tot file an affi-
davit to that effect in connection with the -fi rst purchase and
naturalized citizens will be required to 'furnish either the original
certificate of naturalization or duly certified or attested copy thereof,
which copy, if of a certificate of naturalization issued after September
26, 1906, must be onm the form prescribed'by the Bureau of iNaturaliza-
tion. Corporations will be. required to furnish either 'the original
certificate of incorporation or a duly certified or attested copy.ereof.
fA corporation organized outside of the State of Oregon: ust also show
by a certificate by a proper 'State official that it has been authorized to
do business within the State of Oregon.

'3.' E mi'ntion and report.L-Before any timber is advertised or sold
it shall be examined and appraised by-the Chief Forester or his repre-
sentative and a complete report covering the sale area filed with the
officer who is to approve the sale. The report should consist of a
description of the area, an estimate of the volume to be removed, an
appraisal of the value of the timber by species, the plan -of develop-
ment best adapted to the area, the cost of development, the investment
required, and the market value of the products manufactured from
the timber.
- The report should also include details with respect to the silvicul-
tural practice to be followed, plans for brush disposal, fire protection,
and any special considerations which should be incorporated in the
contract in protection of the interest of the United States. uThe report
should be accompanied by a copy of the form of advertisement to be
used, a copy of the proposed contract and bond, and a map of the sale
area. :

4. Advertisement of sales.-All sales of ;timber of a stumpage value
in excess of $100 shall be made only after due advertisement and under
sealed bids, and each advertisement must be approved by the officer
who will approve the contract. .If the stumpage value of the timber
offered does not exceed $2,000, the advertisement may be made in a

-newspaper or by posters and circular letters. If the stumpage value
exceeds $2,000, the advertisement must be made in at least one news-'
paper of general circulation in the locality where the timber is situ-.
ated. For sales in which the stumpage value of the timber does not
exceed $10,000, the advertisement shall be for not less than two weeks;
for sales exceeding $10,000 but not over $100,000, not less than four
weeks; and for all sales exceeding $100,000, not less than eight weeks.
I 5. Deposits with bids.-Cash deposits shall be submitted with each
proposal for the purchase of timber from the revested Oregon and
California Railroad and reconveyed Coos Bay Wagon Road grant
lands. .Such deposits shall be.at least 20 percent of any estimated
stumpage value which is less than $1,000;. at least 10 percent of any
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estimated stumpage value between $1,000 and $10,000; at least 5 per-
cent of any estimated sttmpage D value between $10,000 and $100,000;
and at least 3 percent of any estimated stumpage talue exceeding
$100,000. Every deposit must be made in cash or in the form of a
duly certified check on a solvent national bank, drawn payable to the
order of the Chief Forester of the 0. & C. Lands.' Deposits'with bids
are required as a. guarantee of good faith, and when a bond is not
executed thoe deposit of the successful bidder will be retained until the
contract is completed.. In the final settlement the deposit will be
credited as a portion of the whole amount due for the timber pur-
chasedt and any balance returned, provided the purchaser has faith-
fully performed the terms of the contract. If a bond is furnished and
accepted, the deposit will be credited as a first installment in the
payment for the timber. Checks of unsuccessful bidders will be
returned upon the award of the bid.

6. Acceptance and rejection of bids.-Under ordinary circumstances
the high bid received in connection with any advertisement issued
under authority of these regulations will be accepted. However, the
officer authorized to approve the contract shall have the right to reject
the high bid and readvertise if he considers the high bidder to be
unqualified to fulfill the contractual requirements of the advertise-
ment. The right is also reserved to reject any bids which may interfere
with the sustained-yield management plan of any sustained-yield unit.

7. ?i'cial posit on of purchasers.-Jn all sales in excess of $5,000,
and in smaller sales when necessary, the successful bidder will be
required; prior to the award of the timber, to submit a complete
financial statement of his ability to fulfill the terms of the contract.
Additional information, with respect to the ability of the bidder to
perform the contract, inclusive of data covering plant and equipment,
etc., may be required before the award of the bid, in the discretion
of the officer approving the contract.

8. Contract&.-Every timber sale contract shall be a clear statement
of the obligations of the purchaser and of the Government. As a
matter of convenience a standard form of timber contract has been
provided and all sales of timber having a stumpage value in excess
of $100 will be consummated through the use of the standard form,
unless a special form for a particular sale is approved by theoSecre-
tary of the Interior. The standard form provides for a reasonable
degree of flexibility to meet variable conditions and no essential
departure from the fundamental requirements thereof may be author-
ized, except with the approval of the Secretary. The Forest Practice
Rules which have been incorporated in and made a part of these
regulations shall be attached to and made a part of each timber sal
contract.
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All contracts should be executed in quadruplicate by the parties in
interest. In connection with contracts approved by the Chief For-
ester,. O. & C. Lands, that officer will sign as both party of the first
part and as the approving officer. A copy of such contract, together
with a complete report covering the essential facts in connection
therewith, should be submitted to, the Commissioner of the General
Land Office for examination and filing. In contracts requiring the:
approval of the Commissioner of the General Land Office or the
Secretary of the Interior, the Chief Forester, 0. & C. Lands, will sign
as the party of the first part, and all copies thereof, together with a
report and a recommendation, will be submitted Ito the approving
officer for final action.

9. Bonds.-In salesf of timber in which the value of the stumpage
does not exceed $5,000 the initial deposit maybe retained as a cash
bond until the contract is completed. In sales of timber in which the
stumpage value exceeds $5,000 but is not over $10,000 a bond.of ap-,
proximately 20 percent of the value of the timber will be required.
In sales of timber in which the stumpage value exceeds $10,000 but
is not over $100,000 a bond in an amount of approximately 10 percent
of the estimated value of the timber will be required and in sales in
which the stumpage value exceeds $100,000 a bond will be required in

an amount to be fixed by the Secretary of the Interior. Ordinarily
corporate surety bonds will be required. However, if personal sure-
ties are furnished in lieu thereof, such sureties will be accepted and
the bond approved only upon a clear showing by the principals and
the bondsmen that they are fully capable of carrying out the terms
of the agreement.

10. Approval of contracts and bonds.-Contracts covering sales of

timber having a stumpage value of $25,000 or less may be approved
by the Chief Forester, 0. & C. Lands. Contracts covering sales of
timber having a stumpage value between $25,000 and $50,000 will be
approved by the Commissioner of the General Land Office.' Contracts
covering sales in which the stumpage value exceeds $50,000 shall be
made only with the express approval of the Secretary of the In-
terior. Bonds guaranteeing the faithful performance of contracts
shall be approved by- the officer approving the contracts.

11. Payments for timber.-Payments for timber shall be required
in advance of cutting, either as a single payment or in the form of
installments. In sales having a stumpage value of not more than
,$1,000 payment will ordinarily be required in full before cutting is
started. In sales of timber having a stumpage value of $1,000 to
$5,000 payment shall be made in installments of not less than $1,000.
each; in sales of from $5,000 to $25,000 in installments of not less than
$2,500 each; and in sales of from $25,000 to $100,000 in installments
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of not less than $5,000 each; provided that the last installment on any
sale may be in an amount equal to the balance due and payable there-
on. In sales in which the stumpage value is in excess of $100,000 the
amount of the installments shall be determined at the time such sales
are authorized; provided that the amount so fixed shall not be less
than $5,000 for each installment.

12. Time for cutting and re'nioval of timber.-The maximum peri-
ods which shall be allowed for the cutting and removal of timber
after the date the contract has been approved shall be as follows:
For sales having a stumpage value of from $1,000 to $5,000, two
years; for sales of timber having a stumpage value of $5,000 to
$10,000, three years; for sales over $10,000 but not exceeding $25,000,
five years; and for sales exceeding $25,000 the number of years to be
Xfixed by the Commissioner of the General Land Office or the Secretary

* of the Interior at the time such sales are authorized.
13. Reappraisals.-Timber sale contracts of more than five years'

duration will provide for the redetermination of stumpage prices after
reappraisal at stipulated intervals. Ordinarily reappraisals will be
made 'and new rates established by the Secretary every three years
subsequent to the year in which cutting operations are initiated.
Special contract forms similar to the standard form but inclusive of
a reappraisal clause will be, formulated and approved by the Secre-
tary for all sales of more than five years' duration.

14. Timber cutting permits.-All timber cutting which is not done
uinder: formal contract may be authorized on the standard permit
form. The permit form has been devised as a convenience in meeting
the requirements of homesteaders, ranchers, and local persons for
limited quantities. of timber for domestic, agricultural, and grazing 
purposes. It should not be used as a substitute for the regular con-
tract form. Thea maximum value of the stumpage which may be cut

* under: permit in one year by any individual shall not exceed $100.
Permits for the cutting of dead and down timber or for stand im-
provement:may be issued by 0. & C. officers without charge. How-
ever, a reasonable charge should be made for such merchantable
timber as may be authorized for cutting under permit.

15. Mleasuremrent of prbduets.-AIl living timber cut under au-
thority of the standard form of contract or permit provided for
herein shall be marked or otherwise designated by an authorized;
forest officer of the General Land Office. Timber shall be paid for
on the basis of the cruised volume. which, in group and area selec-
tion, will be determined in the accepted commercial manner, and in
tree selection, will be determined by individual tree scale.

In view of the scattered location of a large part of the revested
Oregon and California Railroad and reconveyed Coos Bay Wagon
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Road grant lands the determination of volume by cruising or tree

measurement will be more or less generally applied.
On comparatively large timber sales when the regular method of

log scaling is practicable of application this method may be used

since it insures a higher degree of accuracy than does cruising or the

tree measurement method. The Scribner Decimal C log rule shall

be used on all sales where the logs are scaled after the timber is

cut, and this rule shall be the basis of volume determination in

cruising or tree measurement.
16. Records and reports.-A complete record of timber sale activi-

ties shall be maintained in the Office of the Chief Forester, 0. & C.

Lands at Portland, Oregon, and that officer shall make monthly and

annual reports to the Commissioner of the General Land Office con-

cerning all details of administration.
The field record of timber sales shall consist of scale books, scale

reports, and a register of scale reports showing the volume scaled or

measured on each sale unit, the payments received therefor, and the

disposition of the moneys so received.,
Progress reports of the timber scaled or measured in each unit

under development should be mailed each month to the Commis-

sioner of the General Land Office, together with a summary of all

sales and an analysis of the cost of administration. At the close

of the fiscal year a detailed annual report must be rendered to the
Commissioner by the Chief Forester, 0. & C. Lands. This report

should include a summary of the business conducted during the

year, an analysis of the cost of administration, a detailed budget

set-up of administrative requirements, and a complete statement of

the progress achieved in connection with the formulation of a per-

nanent forest working plan for the property.
17. Acisition of rights of 'way.-The procedure governing the

filing of applications and the granting of rights of way over public

domain land under the various rights of way acts will, be followed

with respect to rights of way over the revested and reconveyed lands;

provided, a sum sufficient to cover the estimated damage shall be

deposited with the Chief Forester prior to construction, and provided

further, that suitable stipulations will be required in connection with

the granting of all rights of way for the protection of the various

conservation measures contemplated by law.

IV. FOREST PRACTICE RULES AND: GENERAL CONTRACT STIPULATIONS

The following forest practice rules and general contract stipula-
tions are hereby prescribed for use in all contracts for the sale of

timber from revested Oregon and California Railroad and recon-

veyed Coos Bay Wagon Road grant lands situated in the State of
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Oregon, except as special provision shall be made by the Secretary of
Vthe Interior with, respect to particular sales.

18. PDefnitions.-The word "'Chief Forester"' as used in these forest
practice rules and contract stipulations signifies, the (Chief Forester,
0. & C.' Lands. His office and principal place of business shall be
in the City of Portland, Oregon.

The term "iofficer in charge" whenever used in these stipulations
signifies the forest officer of highest rank assigned to the administra-
tion of timber sales within the district in which the sale is located,
or such other officer as may be designated by the Chief Forester to
supervise the sale.

Foresters, logging engineers, log scalers, and other officers author-
ized to administer timber sales will be appointed by the Secretary
of the Interior and receive their instructions from the Chief Forester
or the officer in charge.

19. jBasis; of sale.-Timber shall be sold on the basis of cruise, tree
scale or log scale, and no timber except that' necessary for improve-
ments or that which interferes with the economical conduct of a
logging enterprise shall be cut unless it has been marked or desig-
nated in advance by the officer in charge. Where volumes are deter-
mined on the basis of a scale of the standing trees, such volumes
shall be checked for accuracy by a periodic scaling of the logs on
sample areas. The purchaser shall be permitted to witness such:
check scaling. Where the volume is determined by log measurement
the Scribner Decimal ( log rule will be used in sdaling the logs.

20. Dleposits.-Cash deposits in advance of cutting will be required
as stipulated in the contract. The title to standing timber or' forest
products covered by the contract will not pass to the purchaser until
such timber or products'are paid for. If at, any time the stumpage
value of the timber cut and unpaid for shall approach or equal the

* total amount then on deposit, an additional advance deposit shall be
'required.

21. Logging areas designated by.-The: priority of areas *to be
logged, when economically feasible, may be designated by the officer
'in charge if such action is necessary to prevent deterioration from
fire, insects, or disease, and fully to protect the'interests of the United
States.

22.' SeZective logging.-The logging of areas in such manner as to
preserve a part of the merchantable timber, promote the growth of
young trees, or preserve the forest cover, shall be practiced on all
lands chiefly, valuable 0 for, the production of timber. The general
plan of selective logging to be followed may take any of the various
forms of tree selection; group selection, or area selection, or combina-
tions thereof, which in;'the judgment of the Chief Forester will assure
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the successful conservation and protection of the resources under
development.

23. Reservations for pidblic purposes.-In the discretion of the of-

ficer in charge, a strip of suitable width onl each side of lakes, streams,
roads, and trails and in the vicinity of camping places aCad recreatio
grounds may be reserved, in which little or no cutting will be al-
lowed. In carrying out the selective cutting in these areas all rea-'

sonable care shall be taken to avoid injury to the'remaining standing
timber. Within these reserved areas trees shall be felled in such man-

ner as to leave the right-of-way, streams, and lake shores free fromn
slash deposits.

24. P'rotection of young growth.-The young growth shall be pro-

t tected as :fully as possible in every branch of the logging operations
and its 'use in the construction of improvements may be restricted
by the officer in charge. i

25. Fire code.-Section 5 of the act of August 28, 1937, provides

in part, "That rules and regulations'for the protection of the revested

lands from fire shall conform with the requirements and practices

of the State of Oregon insofar as the samne are consistent with the

interests of the United States," and proceeding in accordance there-
with contractors will be required to comply with applicable provi-

sions of the State fire code, as well as the following:

(a) The slash resulting from logging' operations shall be
burned only under written. permit from the Chief Forester acting

* in cooperation with the State Forester. In the Douglas fir type
on areas logged in the group or area selection manner the burning
6of slash, where required, shall be carried out in accordance with
the best and safest practices recognized in the "Forest Practice
Handbook" of the PacifiecNorthwest Loggers and the West Coast

' Lumbermen's Associations. Adequate special protection shall be
* given to all reserved timber. Proper fire trails shall be con-;

*00R: 7: structed as required by the ,Chief Forester-where necessary in
advance of slash burning to protect green timber areas, islands
of immature timber and previously logged areas that have been*
cleared of slash. .Where the tree selection method of logging is

' used special methods economically possible shall be worked out
by the C.hief Forester in cooperation with the State Forester K
and the purchaser. In the ponderosa pine type slash disposal
shall be carried out in accordaice with the Rules of Forest Prac-

^ tice (Oregon) of the.Western Pine Association. Special provi-
D sionsmay be developed by the Chief Forester in cooperation with

' the State Forester and the purchaser.
(b) Smoking and lunch fires gshall be restricted during periods

of fire hazard and shall be permitted only in especially prepared.
places.

(e) The contractor shall be'required to.. stop logging operations
in especially hazardous fire weather upon request from the Chief

* Forester. -
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26. Responsibility for damnage.-The contractor shall be held: ac-
countable for any damage to virgin timber, reserve stands or young
growth, occurring as a result of slash burning or other fires originat-:
ing on the sale area or adjacent lands and shall be required to pay
for such, damage on the basis of an appraisal to be conducted: by the
Chief Forester; provided the purchaser, his subcontractors or em-
ployees are directly or indirectly responsible for the origin~ or spread
of the fire.

2i7.. Sca7,es-Riqhs of quay.-Other sales within a sale area may be
made of products and kinds'of timber not sold under a previous sale,
provided such sales will not, in the judgment of the officer havingf
authority to make such sale, interfere with the operations of. the
previous, purchaser. The previous purchaser shall not be held liable
for any damage by fire or other causes for which such additionall
purchasers are directly or indirectly responsible. Rights of: way'
may be granted through portions of the sale area during the contract:
period, provided they do not interfere with the operations of the
previous purchaser.

28. Firew'ood-Improerments.-As. far as possible only unmer-.
chantable timber'other than young growth shall be used for firewood

* and improvements, and material so used will not be charged to the
purchaser. Wood and improvements taken from merchantable ma-

terial will be scaled or measured, charged, and paid .jor at its ap-
praised value.

29. St onp.-Stuimps; will be cut low so as to avoid unnecessary
waste.

30. Waste._Uilnnecessary waste of merchantable timber not pre-
viously paid for' in high stumps, butts, tops, breaks, skids, and par-

* tially sound logs and all trees designated for logging which are not
logged and all trees which are left felled or lodged or badly damaged,
by the logging operations will be scaled for their' merchantable con-

* tents and charged against the purchaser.
*o Q f 31. Carele&sehe~s-Breakage.-Ca Irelessness on the part of fellers or'

* other employees of the purchaser that results in unnecessary breaking
of treesi not previously cruised or scaled will be penalized by scaling

* such trees full as if they had not been broken.
32. Sanitdtion.he vicinity of logging camps and stables will be

kept in a clean and sanitary condition, and rubbish will be removed
and properly burned or buried during the occupancy and upon the
removal of the camps and stables. .

X 33. Pollution-Obstruction of sfreams.-Streams shall not be ob-
* structed by felled trees or otherwise, nor shall * they be polluted by

sawdust, manure, or any other refuse from a camp or mill.
34. Utility facilites.-Existingf telephone lines, fences,0 roads,,

trails; and other -improvements shall be protected as far as possible
* l . : 0 :125897-39--oL. 561--40
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in the logging operations, and whenever they. are broken or-;ob-
structed the purchaser shall promptly, repair the daanage. If he
fails to make the repairs promptly, the, officer in charge may make
the repairs' and purchasers way be charged with double the expense
thereof.
. 35. Necessary improvements.-Improvements'necessary to execute

:his contracts such as camps, sawmills, railroads, roads, telephone
lines, chutes, bridges, sluices, and dams may be constructed and main-
tained by the purchaser on and across the contracted area, subject to
regulation by the Commissioner of the General Land Office.

i 36. Existing wnprovements.-IImprovements already Qen the area
which are necessary for logging purposes may be used by the' pur-
chaser, subject to regulation by the Commissioner of the General
Land Office.

37. Time for removal of improvernents.-The time. limit for the
removal of the' improvements and other property of the. purchaser
is one year after the expiration of. the contract. After that time the
title to improvements, including camps, will attach to the land, and
no personal. property of the purchaser will thereafter be removed
except with the written consent of the officer in charge: Provided,
That improvements necessary for the logging of other 0. & C. tim-
ber may be left for such time and. on such terms as may be prescribed
by the Commissioner of the, General Land Office.

38. Extension of tinme.-Extension of time for the performance of
any contract may be granted the purchaser by the officer approving
the contract, in his discretion and subject to such conditions as .he
may impose.

39. Extension of time denied.-If extension of .time to cut and

remove the timber is not granted by the officer approving a contract,
the, purchaser shall not cut timber after the expiration of the con-
tract, but he .may remove the timber previously cut and paid for,
within one year of the expiration of the contract.- If not removed
within the time allowed, the title will revert to 'the United States.not-
withstanding the purchaser may have paid :for the timber.s

40. Assig'nmenets by purohaser.-Assignment of any contract in
whole or in part by the purchaser will not relieve him of his-contract
obligations unless the assignment is approved by the officer approving
the contract and the bond is satisfactorily renewed.,

41. Records-Reports.-The purchaser shall furnish the Chief For-
ester annually on forms provided therefor a report of the amount of
lumber sold and the average grade prices received f. o. b. the mill
during the preceding year; the amount of ties and:timber sold, with
average price per M; and the amount of byproducts sold and the
total receipts for the same, and such other -information as may be
requested. These reports will be regarded as confidential.
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42.t Suspension of operations-When.-Suspension of the pur-
chaser's operations may be made by the Chief Forester after due
notice if any requirements of the contract and of 'these stipulations
are disregarded and until there is satisfactory compliance. Failure
to comply with any one of the requirements of the contract after
written notice addressed to the purchaser by the officer in charge will
be ground for revocation by the officer approving the contract of all
rights of the purchaser under this and other contracts, and the for-
feiture of his bond and of all-moneys paid, and the purchaser will be
liable for all damage resulting from his breach of contract.

43. Appeal.-An appeal as provided by the Rules of Practice of the
Department of the Interior may be taken to the Commissioner of the
General Land Office and Secretary of the Interior from the final
decision of the: Chief Forester or his staff.

44. Bond unsatisfactory.-Whenever any bond furnished to guar-
antee obligations under a sale shall be unsatisfactory to the officer
approving the sale he may require a new bond which shall be satis-
factory to him.

45. Default.-Wilful failure of the purchaser to complete his con-
tract or to log as promptly as economically possible an area damaged
by fire, wind, insects, or other causes, or the commission by him of
any act for which the officer approving his contract shall declare
the contract forfeited,, will render the purchaser and his bondsmen
liable' for the depreciation in the value of the remaining timber on anX
estimate of value and quantity to be' made under the direction of the
officer approving this contract.

46. Person8 excluded.-No member of or delegate to Congress shall
be admitted to any share, part, or interest in any contract, or to any
benefit derived therefrom (see Secs. 114 and 116, Act of March 4,
1909, entitled "An Act to codify, revise, and amend the penal laws
of the United States," 35 Stats. 1088, 1109), and no person under-
going a sentence of imprisonment at hard labor shall be employed in
carrying out any contract (see Executive order of May 18, 1905).

47. Forms.-Forms for application, bid, contract, and bond here-
tofore approved by the Secretary of the Interior will be made avail-
able through the Commissioner of the General Land Office.

48. These regulations shall be effective and operative sixty days
from the date of approval.

FRED W. JOHNSONX
0 ~~~~Commwsionzer. .

Approved: July. 7, 1938.
HAROLD L. IcEEs,

Secretary of the Interior.
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DISPOSITION OF FILING FEES ACCOMPANYING APPLICATIONS FOR
LEASES, PERMITS, AND OTHER RIGHTS UNDER THE MINERAL

LEASING ACTS
[Circular 1383aX

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

July 13, 1938.

1. When filing fees nivil be applied as earned or returned to appli-

cant.-Fees fpaid with app[lications for leases, permits, or othier

rights under the mineral leasing act of February 25, 1920. (41 Stat.

437) -under the amendment thereof as to sodium dated December 11,
1928 (45 Stat. 1019), under-the potash leasing act of February 7,

0 1927 (44 Stat. 1057), or under the sulphur leasing act of April 17,

1926 (44 Stat. 301), shall be applied as earned by the register im-
mediately upon receipt of notice from thei General Land Office that

the application has been adjudicated andcthe lands found subject to
lease, permit, or: other right. Pending such notification, or notice of

the final disposition of an application, the register will hold the fee

as "deposits, unearned proceeds, lands, etc."
Fees paid in connection with applications for coal leases, permits

or licenses which are rejected will not be returned in any event unless

and until authorized by the General Land Office upon receipt of a
report from the Division of Investigations, or the applicant has

furnished an affidavit. stating that he has knot mined any coal from

the land embraced in the rejected application for which payment has

not been made.
2. Regullations superseded.-These regulations supersede the regu-

lations contained in Circular No. 1383, approved April 14, 1936 (55
I. D. 483), effective August 1, 1938.

FRED W. JOHNSON, C

0 X : : : a~~~omnr-bissione.
Approved: July 13,1938. o isoeX

XHAROLD L. IcES,

iSecretary of the Interior.

STIPULATION REQUIRED IN CONNECTION WITH LEASES AND PER-
MITS UNDER THE MINERAL LEASING ACTS, FOR LANDS IN,
NATIONAL FORESTS

[Circular No. 14501

UNITED STATES DEPARTMENT OF THE INTERIOR,

QENBERAL LAND OFFICE,

August 12, 1938.

The following regulation is promulgated, pursuant to departmental

instructions of March 30, 1938:



56] DECISIONS OF THE DEPARTMENT OF THE INTERIOR

Sec. 191.4. Stipulation required of applicants for leases and per-
mits for lands in national forests.-All applicants -on and after
March 30, 1938, for permits and leases under the mineral leasing act
of February 25, 1920 (41 Stat. 437), as amended, for lands in the
national forests, will be required to file a stipulation prior to issuance
of permit or lease substantially as follows:;

If permittee or lessee shall construct any camp on the land, such camp shall
be located at a place approved by the forest supervisor, and such forest super-
visor shall have authority to require that such camp-,be kept in a neat and
sanitary condition. This requirement is subject to the permittee's or lessee's:
right of appeal to the Secretary of the. Interior in case he disagrees with the
forest supervisor.'

FRED W.: JOHNSON,
Connmmsszoner.

Approved:
E. K. BIJUIREW, A

Acting Secretary of the Interior.

FREE USE OF TIMBER UPON PUBLIC LANDS IN ALASKA, BY
CHURCHES, HOSPITALS, AND CHARITABLE INSTITUTIONS-CIR-
CULAR 1394, AMENDED

[Circular No. 1449]

UNITED STATES DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE.

1. Free, use privilege extended to churches, hospitals, and chari-
table institutions.-The act of June 15, 1938 (52 Stat. 699), amends
section 1t of the act of May 14, 1898 (30 Stat. 414), so as to extend
the free use timber-cutting privilege on the unreserved public lands
in Alaska to churches, hospitals, and charitable institutions.

2. Governing regulations.-The cutting of timber on such lands
by churches, hospitals, and charitable institutions will be governed
by the regulations contained in Circular No. 1394, dated June 20,
1936, as herein amended.

3. Regulations amnended.-The introductory paragraph and para-
graphs 1 and 6 of Circular No. 1394 have been carried into the Code
of Federal Regulations as sections 79.1, 79.2, and 79.7, respectively,
which regulations and sections are hereby amended to read as follows::

79.1. Statutory authority.-Section 11 of the act of May. 14, 1898
(30 Stat. 414; 48 U. S. C. 423), empowers the Secretary of the
Interior to permit the use of timber found upon the public lands in
Alaska by actual settlers; residents, individual minets, and pros-

Issued under authority of Sec. 32, 41 Stat. 450; 30 U. S. C. 189..
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pectors for minerals, for. firewood, fencing, buildings, mining, pros-
pecting, and for domestic purposes as may actually be needed by

such persons for such purposes. This section was' amended by the

act of June 15, 1938 (52 Stat. 699), so as to permit the use of such
timber by churches, hospitals, and charitable institutions for fire-
wood, fencing, buildings, and for domestic purposes.'

79.2. Free uwe privilege; Cutting by agent.-The only timber which
may be cut under these regulations for free use in Alaska is timber
on vacant public lands in the Territory not reserved for national
forest. or other purposes. The timber so cut may not be sold or
bartered. The free use privilege does not extend to associations or

corporations, except churches, hospitals, and charitable institutions.
Any applicant entitled to the free use of timber may procure it by

agent, if desired, but no part of the timber may be used in payment
for services in obtaining it or in manufacturing it into lumber.
Timber may not be cut by an applicant hereunder after the land has.
been included in a valid homestead settlement or entry or other claim,
except that any applicant for the free use of timber who has given
notice of intention to take it as hereinafter provided, will have the

right to cut it while the notice remains in force as against a subse-
quent applicant who may wish to obtain the same timber by purchased

79.7. Amount of timber which may be cut.-During each calendar
year each applicant entitled to the benefits of the act may take a

total of 100,000 feet board measure or 200 cords in saw logs, piling,
cordwood, or other timber. This amount may be taken in whole in
any one of such classes of timber or in part of one kind and in part

of another kind or other kinds. Where a cord is the unit of measure,
it shall be estimated in relation with saw timber in the .ratio of 500

feet board measure to the cord. Permits to take timber in excess of
the amount stated may be granted to churches, hospitals, and chari-

table institutions upon a showing of special necessity therefor, and
with the approval of the Commissioner of the General Land Office.

The restrictions as to quantity do not apply to timber cut for Govern-
ment purposes under section 79.3 (par. 2, Cir. 1394).:-

FRED W. JOHNSON,
Co-:e w8sioner.

Approved: August 13, 1938.
OscAR L. CHAPMAN,

:assitant Secretary.

Issued under authority of sec. ii, 30 Stat. 414; 48 11. S. C. 423,
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ASSIGNMENTS:: OF ROYALTY: INTERESTS IN OIL AND GAS PROS-
PECTING PERMITS AND LEASES PRIOR TO A DISCOVERY WILL
NOT RECEIVE APPROVAL

[Circular No. 1453]

UNITED STATES DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
November 18, 1928.

SEC. 192.42a. (1) Royalty interests in oil and gas prospecting per-
mits and assignments thereof.-Royalty interests in oil and gas pros-
pecting permits do not constitute holdings or control of lands and
deposits within the meaning of section 27 of the act of February 25,
1920 (41 Stat. 437), as amended. Prior to the discovery of a, valu-
able deposit of oil or gas, assignments of royalty interests in permits
will not be approved, recognized, or considered in any way and should
not be filed with the Department. After discovery such assignments
should be fileddin the appropriate district land offices and be ac-
companied by a showing in affidavit form by the assignees as to their
citizenship and holdings in other oil and gas prospecting permits
and leases in the same State.,

SEC. 192.42b. (2) Royalty interests in oil and gas leases and assign-
ments thereof.-Royalty interests in oil and gas leases constitute hold-
ings or control of lands and deposits within the meaning of section 27
of the act of February 25, 1920 (41 Stat. 437), as amended. As-
signments of such interests in leases must be filed for record pur-
poses in the appropriate district land offices accompanied by a show-
ing in affidavit form by the assignees as to their citizenship and
holdings in other oil and gas prospecting permits and leases in the
same- state, but they will not be approved unless and until a dis-
covery of a valuable deposit of oil or gas is made.1 '

SEC. 192.42c. (3) Effective date and applicability.-These regula-
tions shall be effective on the date of their approval and are ap-
plicable to all assignnents of royalty interests in oil and gas pros-
pecting permits and leases not heretofore, approved by the Depart-
ment regardless of the date the assignment was made.1
; (4) Regulations suiperseded.-To the extent that section 1 (g) of
the regulations approved April 4, 1932 (53 I. D. 640), is inconsistent
herewith it is hereby modified. Circular No. 1331 approved July 31,
1934 (54 I. D. 549), Sec. 192.42 of the Code of Federal Regulations
is hereby superseded.' A FUN:,

A- :X X . ~~~~ANTOINETTE: FuNK,

UnApproved: Acting Commissioner.
HARRY SAnsRrmy,

Acting Secretary of the Interior.

Issued under authority of sec. 82, 41 Stat. 450; 30 U. S. C. 189l.
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liquor to Indians who are wards
of the United States _-_- ___

Contest, Contestant.
See Hocmestead&,. Public Lands,

Stock-Raising lHomestead.

Contracts.
1. Assignment.
a. Doctrine of appurtenance of

water rights to land is precluded
by Q assignment of a water right
having an earlier priority under
the State law -- __ ---

b. When amount of water. speci-
fied for delivery by United States
in a Warren Act contract equals
the limitation imposed by State
law on the use of water, no sale
or assignment of a water right, is
effected- -_- ----------------

2. Boulder 'Dam, contracts .
2. Breach.
a. Failure of irrigation district

to deliver water is breach of car-
riage contract with United States-

4. Indians.
a. Capacity to contract
5. Interpretation.
a. Rules that a practical con-

struction of a contract by the

78

241

137

137

148

14,8
116

148

80

Contracts-Continued.
parties thereto is governing, that
a construction which will produce
a valid and equitable result is to be
favored, that an unambiguous pre-
amble should control ambiguous
operative clauses, and that the lan-
guage of an instrument is to be
construed most strongly against
the party who drafted it, all are
secondary, rules of interpretation, to
,be used only'when the mnianing of
words remains doubtful after the
application of ordinary rules of
interpretation --------------

6. Warren Act, contracts)_

Contributions..
See Taylor Grazing Act.e

Contributory Negligence.
1. On part of claimant for dam-

ages to private property__ _

Corporations.
1. Inquiry by stockholders of

corporation in reorganization whe-
ther grant of hot-water privileges.
will be made at Hot Springs Na-
tional .Park may be answered upon
full disclosure of relevant facts,
giving such information as would

.be required of any applicant for
a grant of hot-water privileges
or an assignment thereof -

"Crown, Government, and Public
Lands.".

See Hawaii.

Damage Claims.
1. Attorneys' 'fees.,
a. Act of December 28, 1922 (42

Stat. 1066), does not authorize con-
sideration of attorneys' fees inci-
dent to the presentation of a claim-.

2. Evidence.
a. A claim against the United

States for damage to private prop-
erty must be' accompanied by evi-
dence of the actual damage

3. Loss of use of damaged prop-
erty.

a. Deprivation of use of property
is proper item of damage in claim
under the act of December 28, 1922:
(42 Stat. 1066) _- - --

4. Measure of damages.
a. Damage resulting from errone-

ous allowance of homestead entry :-
5. Negligence.
a. Claim for damage to private

property under act of June 28, 1937
(50 Stat. 321), denied, irrespective

605.:

Page
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258 

127

245

258

245
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Damage Claims-Continued.
of negligence on the part of Govern-
ment employee, where evidence indi-
cates negligence by claimant's own
operator --------------_-_______ 

b. Doctrine of res ipsa loquitur
applied to erroneous allowance of
homestead entry by General Land
Office, and. United States liable for
damage resulting therefrom …____-_

c. Erroneous allowance of home-
stead entry on land already pat-
ented held to be proximate, cause of
damage to lawful owner of prop-
erty …__ …

d. Holding that an erroneous al-
lowance of a homestead entry is an
act of negligence and that the
United States is liable for damage
resulting therefrom is not inconsist-
ent with the principle that upon the
cancelation of a void entry the land
is to be regarded as if no entry had
been made ___--_--___________

6. Statutory construction.
a. Act of December 28, 1922 (42

Stat. 1066), should be construed so
as to afford to a person suffering
property damage by reason of the
negligence of a Government employee
the same relief as if the issues were
to be litigated between private
individuals - _--------- __-__-

b. Any doubt as to the intent of
Congress concerning payment of
damages for loss of use of damaged
property may be resolved by con-
struing the statute (act of Decem-
ber 28, 1922, 42 Stat. 1066) to re-
quire certification, thereby affording
an opportunity for a conclusive
legislative construction … _…_-_

7. SSubrogated claims.
a. The right of an insurance com-

pany to present a subrogated claim
for damages to private property
must be based on actual payment to
the assured. __-- _-- ______-_

Desert Lands.
1. Request for a hearing regard-

ing application.for desert-land entry
rejected for lack of specificity _-__

Designation.
1. Ceded surplus land.
a. Effect of designation as public

lands …_----__----__--_____-_-_
See also Public Lands, Stock-Rais-

ing Homestead.

Discretionary Authority.
1. Of Secretary of the Interior,

see Secretary of, the Interior.

District Advisory Boards.
See Grazing and Grazing Lands.

INDEX
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258

250

250

250

245

245

258

.34

330

See Homesteads, Public Lands,
Stock-Raisilag Homestead.

Eskimos.
See Alaska.

Estoppel.
i. Stipulations between parties.
a. Stipulation between parties as

to what land is tideland and what
land is public land does not bind the
United States, and an applicant for
survey of a tract as public land, who
has stipulated that the land is tide-
land, is not estopped by the stipu-
lation from showing that the land
is public land .----- _-_

Evidence.
1. Damage Claims.
a. A claim against the United

States for damage to private prop-
erty must be accompanied by evi-
dence of the actual damage …- _

2. Sufficiency of evidence to show
that lands were formed by accretion,
not avulsion _ ------------

Federal Emergency Administra-
tion of Public Works.

1. Boulder Dam contracts _

Federal Power Commission.
1. Authority w i t h i n national

parks .=__--_----_ --__ --___ --

Federal Range Code.
See Grazing and Grazing Lands,

Waters.

Fish and Game.
1. Indian reservations.
a. State cannot send its officers

upon, restricted Indian lands to
search for game thought to be pos-
sessed by reservation Indians__-_:

Forfeiture Under Act of June 25,
1929 (46 Stat. 41).

1. Railroad indemnity selections.
a. Inclusion of land in pending

suit does not suspend jurisdiction
.of the Department to determine
whether the land is mineral in
character… ___------_-----_

b. Mineral character of land
claimed under railroad grant may
be determined by the Department
at any time prior to the issue of
patent for the land ______

c. Presumption created by stat-
ute upon approval of mineral clas-
sification necessitates regarding
land as nonmineral to which the
rights of the- railroad attached un-

Page

276

258

300

116

372

38

201

201
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Forfeiture Under Act oflJune 25,
* 1929-:--Continued.

der its grants, unless the classifi-
cation was shown to be fraudu-
lent

Fort Hall Indian. Reservation.
.See Indians end Indican Lands.

Fox Farming.
1. Alaska.
a. Act of May 14, 1898 (30 Stat.

413), authorizes the purchase of
a tract in Alaska for. fox farming,
and was not repealed, either ex-
pressly or by implication by the act
of July 3, 1926 (44 Stat. 821), pro-
viding for the leasing of lands in
Alaska for fox farming … __…__

Fraud.
1. Applicants for repayment

whose entries have been canceled
partly because of their fraudulent
conduct should be denied repay-
ment of purchase price _- __-_

Fur Farming. 
Alaska, see Fra Farming.

Grazing and Grazing Lands.
1. Crossing permits.
a. Where the privately owned or

controlled lands of a licensee or
permittee are separated by inter-
vening public lands allotted to an-
other, crossing privileges over the
intervening lands should 0 be
granted to such licensee or per-
mittee ----------------------

2. Grazing District Advisory
Boards. -

a. Grazing District . Advisory
Board has no administrative au-
thority and no function other than
to make recommendations in the
light of departmental rules. It
cannot itself make rules _-_

b. Regional graziers make the
first decision on, an application for
grazing license. A recommendation
by the Grazing District Advisory
Board cannot: be "sustained," the
word "sustained" connoting an up-
holding by a subordinate officer of
such action as otherwise would
stand in the absence of an appeal
proceeding-_

3. Hawaii National Park.
a. No * power to divest the Fed-

.eral Government of any estate in
such lands by any means whatever
is conferred on the Secretary of the
Interior by the acts of August 1,
1016 (39 Stat. 432), August 25,

Page
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Grazing and -Grazing Lands-
Continued. Page

11918 (89 Stat. 535), and April 19,;
1930 (46 Stat. 227). Neither the
act of August e 25, 1916, i nor any
subsequent legislation empowers the
Secretary to grant to the Territo-
rial Government or to any other
exterior agency exclusive beneficial
control of grazing rights in any na-
tional park, whether in perpetuity
or for a limited period. Such pow-
ers still remain in the Congress.
Held,, That approval by the Secre-
tary of the Interior of the reser-
vation of perpetual grazing rights'
to the Territory in said Territorial
deed is ultra vires add inoperative
even if the reservation be con-
strued as a mere request…------- 263

4. Leases under section 15 of Tay-
lor Grazing Act.

a. Land Jin grazing district es-
tablished prior to filing of grazing
lease application and which cannot
be eliminated from the grazing dies- 
trict without detriment will not. be
leased- - __ --__ ----_---_ 289

b. Section contemplates award of
leases not merely to owners but to ,
owners occupying and using con-
tiguous lands for grazing livestock.
Applicant for lease who is engaged
in the business of purchasing, sell-
ing, and assigning of grazing lands
and is not engaged in the live-
stock business is not a qualified
occupant for a lease under this
section. Lessees of contiguous pri-
vately owned lands entitled to
lease under Taylor Grazing Act
and not the lessor ._. _-… 8_ 380

5. Licenses and permits.
a. Applicants must be stock own-,

ers and citizens or prospective citi-
zens. - Indians who are stock owners
are eligible applicants … __ _ 79

b. Authority of the Secretary to
issue regulations grading applicants
for grazing permits on basis of pri-
ority of use_ ___------ __- 62

c. Construction of section 3 of
Taylor Grazing Act, providing that
preference be given in the issuance
of grazing permits to persons in cer-
tain enumerated classes … _____ _ 62

d. Indian applicants for graz-
ing privileges- -_--__- _- _ 79

6. Regionalzgraziers.
a. Make first decision on an appli-

cation for grazing license. A recom-
mendation by the District Advisory
Board cannot be "sustained," the
word "sustained" connoting an up-
holding by a subordinate officer of
such action as otherwise would
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Grazing and0 Grazing Lands-
Continued. Page
stand in the absence of an appeal
proceeding8 360

7. Rules of March 2, 1936.
a. Order of preference in which

grazing licenses are to. be issued.;
Preference class ratings are not mu-
tually exclusive _=-__-_-_-_---- 92:

S Secretary's discretion.
a. To issue lease under section 15

* f 0 of Taylor Grazing'Act…_…_2_ ---- 9-
9. Taylor Grazing Act.'
a. Indian stock owners owning an

interest in land or occupancy right
in tribal land or water rights en-
titled to preference under act and
regulations pursuant thereto …-_-_ 80

10. Water rights.
a. Where a water hole' is not one

of natural occurrence but has been
* developed entirely by human agency,

it: is not a water hole within the
* meaning of the' Executive order of

April 17, 1926, and, if owned or con-
: trdlled by an applicant for a graz-
ing license, it may be'recognized as
base property for such license … 8-_ 387

11. Waters.
: a.l Competing waters and prior

waters under the Federal Range
Code -- 363

12;. Waters-Competing.
:a. In computing the service value

of a particular.water, not only the
amount of the water, but also the
topographical and other factors that
limit the area that can be grazed
from it must be considered '… '-_. 366

b. When there are competing wa-
ters of the same class, neither water
entitles the applicant: to a grazing
Ipermit or license for the full service
value thereof, but there must be a 
deduction in each license or permit
to the extent of one-half of the car-
rying capacity of the area serviced'
jointly by the waters … ' - 8 366

13. Waters-Priority.:
a. Grazing operations during the

priority period on lands embraced in
stock-driveways or on another's
homestead cannot be considered
"proper" grazing for the purpose of
determining the extent of an appli-
cant's priority under section 2 (1)
of the Federal Range Code, and the
carrying capacity of those lands
should be deducted in computing
the extent to which the waters of
an. applicant are prior waters----' 370

Hawaii. . : I L

1. "Crown, Government, and Pub-
lie Lands." : I

Hawaii-Continued. : rage

a. Under the Congressional Joint
Resolution of July 7, 198, :accept-
ing from the Republic of Hawaii sov-
ereignty over the Hawaiian Islands
and the absolute fee and ownership
of all public properties therein, Ha-
waiian lands known as "Crown,
Government, or public lands" are
public lands of the United States,
controlled. not by the general public
land laws but by special enact-
ments …… _263

2. Hawaii National Park.
a. The act of August 1, 1916 (39

Stat. 432),- terminates Territorial
privileges on public lands taken
thereby' for a national park. As to
lands to be, delimited by the Secre-
tary of the Interior, the-Secretary's,
zapproval of the survey and blueprint
thereof restores to the Federal Gov-
ernment full dominion thereover and
makes applicable thereto all stat-
utes and rules governing national
parks. Held, (1) That a deed
whereby the Territory of Hawaii
attempts to convey to the United
States portions of the "Govern-r
ment" lands of Kapapala and Hu-
muula for Hawaii National Park is
unnecessary and void, the absolute
fee to 'said lands having been vested
in the United States of America, by
cession from the Republic of Ha-
wail and never since having been
transferred by the United States to:
the Territore of Hawaii. (2) That
a clause in such deed attempting to
reserve to the Territory perpetual
grazing rights on such land is void
and inoperative, the Territorial Gov-
ernment having no estate therein
to reserve. (3) That an assignment
or lease of grazing rights on park
lands mnade by the Territorial Gov-'
ernment in exercise of its presumed
right under such reservation is inef- 
fective and void and gives no rights
on park lands to the Hawaiian Agri-
cultural Company as assignee or
lessee thereunder __ __ 263

3. Public lands.

a. Under the 'provisions 'of the
Hawaiian Organic Act and in the
absence of a formal transfer by
the United States to the Territory
of Hawaii of title to public lands
in Hawaii, the Territory has no es-"
tate or interest therein … --- 263

4. Secretary of Interior's author-
ity in national park.

a. No:ipower to divest the Fed-
:eral Government of any estate in 
such lands by any means whatever
is conferred on the Secretary of
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Hawaii-Continued:-,
the Interior by the:acts of. August:
1, 1916(39' Stat. 482),;Adguet'25,
1916 (39 Stat. 535), and April 19,
1930, (46 Stat. 227). Neither the
act of August 25, 1916, nor any
subsequent legislation empowers
the Secretary to grant to the Terri-
torial Government or to any other
exterior agency exclusive benefi-
cial control of grazing rights in
any national park, whether in per-
petuity or for, a .limited period.
Such powers still remain in the
Congress. Held, That approval by
the Secretary of the Interior of
the reservation of perpetual graz-
ing rights to the Territory in said
Territorial deed is ultra vires and
inoperative even if the reservation
be construed as a mere request---

Hearing.

1. Request for hearing denied
for lack of specificity

Homesteads.
1. Abandonment.
a. Abandonment of a homestead

entry because of inability to make
a living thereon is an abandon-
ment "because of matters beyond
the control" of the entryman and
sufficient to authorize restoration
of the right to make homestead
entry under the provisions of the
act of September 5, 1914 (38 Stat.
712) -------- -------------

2. Alaska.
a. Homestead law does not con-

template that right of entry shall
be exercised by one who makes set-
tlement primarily for trade and
business and not for agricultural
purposes .__ - _-_-__ -_

3. Alaska-Surveys.
a. Act of July 8, 1916 (39 Stat.

352), .applicable only to homestead
entries and to settlements made
with a view to. such entries on
lands properly subject to homestead
entry __ _=

4. Community interest in con-
tiguous land. -

a. The community interest of a
husband in 160 acres-of land can-
not be made the basis of an adjoin-
ing farm entry for the reason that
he cannot show that the one-half

-of the, land contiguous to the land
applied for -belongs exclusively to
him, ithe disqualification, however,
may. be removed by the wife--con-
veying her interest to-her husband
in that part, of- the land: contigu'

125897-39-vone 56-41
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Ho mesteads-Continued.
Ous to the land applied for as an
additional farm ___-_-=_-___

5. Damage claims.
a. Erroneous allowance of home-

stead entry through negligence, of
General Land Office held to be neg-
ligence __ - - - -

6. Qualifications of entryman.
a. A husband who holds an undi-

vided interest in land in Arizona
which is the community property
of the husband and wife is one
"owni-ng" land within the meaning
of the act of March 3, 1891 (26
Stat. 1097), relating to the right
to make adjoining farm entry-__

7. Withdrawal of preference right
waiver.

a. Filing of a waiver of prefer-
ence right before end of preference
right period held to be mere notice
of intention not to take advantage
of preference right, and if nothing
is done in reliance upon same it
can be withdrawn and preference
right exercised _-_-__-_-X-_

Hot Springs National Park _--

Page.

8 340

250

340

76

127

Indemnity Selections.
1. Railroad's… _ __-__-_- 201

Indian Reorganization Act.
See Indians and Indian Lands.

Indians and Indian Lands.
1. Alaska.
a. If Section 241, Title 25,

United States Code (prohibiting
liquor sales), were extended to ap-
ply to Indians and natives of Alas-
ka, it' would apply to Metlakahtla
Iudians ……__ ____--__-_-_-_-i- 137

b. Necessity for _ ' statutory
authority for withdrawals in
Alaska for reservations for Alas-
kan natives… _ _ _110

2. Capacity to contract.
a. Indians are capable of con-

tracting without govarnmental
supervision except where Indian
property is involved in which the :
United States has an interest_ _- 80

3. Citizenship..
a. Indians born in the' United'

States are citizens under the act
of June 2, 1924 (43 Stat. 253).,
regardless of their maintenance of
tribal, relations or their residence
within or without Indian reserva-
tions …----------… ------- …79

b. Section -241; Title 25, United
States- Code, may be: extended to
Alaskan natives who are wards of
the Government regardless of
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Indians and Indian Lands-Con.
whether or not they are citizens of

- the United States…-_ - ____
4. Fort Hall Reservation.
a. Indian owners of lands on

Fort Hall Indian Reservation not

leased for a term longer than three
years entitled to receive water with-
out payment of assessments for
operation and maintenance.___-__

5. Game laws.
a. State cannot send its officers

,upon restricted Indian lands to
search for game thought to be pos-
sessed by reservation Indians-___

6. Indian Reorganization Act.
a. Acceptance of provisions of

Indian Reorganization Act by a
particular tribe or group of Alas-
kan Indians or natives would not
serve to bring them under the pro-

tection of Section 241, Title 25,
United States Code (prohibiting
liquor sales), without further leg-
islation on the subject …___-___

b. Application of section 3 of

act to ceded Colorado Ute Indian
lands-construction of term "lands
of any Indian reservation"-con-
struction of term "surplus lands"_

c. Ceded surplus, lands-effect of
designation as public lands______

d. Restoration of land to tribal
ownership under section 3 of act
necessary finding of Secretary----

7. Jurisdiction, State and Fed-
eral.

a. Control over Indian conduct
and Indian property on an Indian
reservation is reserved to the
United States, although for all
other purposes a State may exercise
a police jurisdiction over the Ter-

* ritory… ________--__________-___.
8. Liquor traffic.
a. Congress may regulate sale

of liquor to natives in Alaska-__
: b. Power of Congress to extend:

to Indians and other natives of
Alaska provisions of Section 241,
Title 25, United States Code, pro-
hibiting sale of liquor' to Indians
who are wards of the United
States… --- --- --- --- --- _- _

9. Metlakahtla Indians.
a. If Section 241, Title 25,

United States Code (prohibiting
liquor.sales), were extended to ap-
ply to Indians and natives of
Alaska, it would apply to Metla-

kahtla Indians…---…-------------
10. -Mineral -deposits.
a. In ceded Ute In divan lands

withdrawn under authority of

Wheeler-Howard Act removed from
operation of Mineral Leasing Act

INDEX

Pago-

137

7

38

137

330

330

330

38

137

137

137

Indians and Indian Lands-Con. - -age

where embraced in unperfected
homestead entry under stock-rais-
ing homestead act_ ----- - - 3

11. Occupancy of mineral lands.
a. No grounds exist for a dis-

tinction in the protection accorded
i Indian occupancy of public lands

because the lands occupied are min-
- eral rather tl an nonmineral … _- - 395

12. Occupancy of public lands.
a. Under the holding in the case

of Cramer v. United States, 261
U. S. 219, and the rulings of the
Interior Department, Indian occu-
pancy of public lands is entitled to
be protected against adverse dispo-
sition of the lands, whether or not
the Indian occupants are privileged
to obtain title to the lands occu-
pied -_____-- ______--________ 395

13. Occupancy of public lands-
Adverse patent-Remedy.

a. Where mineral lands have
been patented to an adverse party
without protection of the Indian
occupants thereon, action may be

taken by the United States to mod-
ify the patent to exclude the lands
occupied or to obtain a- declaration
that the title is subject to the oc-
cupancy rights of the Indians---- 395

14. Osage Indians.
a. Relief afforded by act of June

20, 1936 (49 Stat. 1552)______ 48

b. Exemption from taxation of
restricted lands …… _- __ 48

15. Pueblos.
a. Indian pueblos in New Mexico

are qualified applicants for grazing
privileges if they are stock owners. 79

16. Statute of limitations.
a. The act of March 3, 1891 (26

Stat. 1095, 1099), limiting to six
years the time within- which actions
may be -brought by --the -United -

States to annul patents, does not
apply to actions 'by the United
States to protect the right of oc-

cupancy of Indians ----------- 395
17. Taylor Grazing Act, eligibil-

ity under.
a. Grazing privileges may be -is-

sued directly to Indian applicants
unless practical administration re-
quires -negotiation through an. In-
dian agency… … _ __-___-_-_-- 79

18. Taylor Grazing Act, rights
under. :

a. Right to use adjacent public
domain for livestock grazing…------ 79

19. Tribal lands, individual rights

in.
a. No vested right was created

in any individual Indian by the

patents issued to the Mission .In-
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Indians and Indian Lands-Con..
dian bands under the act of Jan-
uary 12, 1891 (26 Stat. 712), con-
veying to the bands rights. of use
and occupancy of reservation lands
while legal title remained in the
United States

b. Vested rights in unapproved al-
lotment selections. Unapproved al-
lotment selection confers no abso-
lute property right in the selector
and Congress is not precluded from
forbidding the completion of unap-
proved allotments.______-__-_-___

20. Wardship status.
a. Power of Congress to declare

Indians and natives of Alaska wards
of the United States.__________-_

b. Section 241, Title 25, United
States Code, may be extended to
Alaskan natives who are wards of
the Government r e g a r d I e s s of
whether or not they are citizens
of the United States _- __-_

Injury. 
1. To private property, see Dam-,

age Claims.

Insurance Companies.
See Damage Claims.

Interpretation of Contracts.
See Contracts.

Interpretation of Statutes.
See Statutory Construction.

Irrigation Districts.
1. Boulder Canyon Project Act.
a. United States entitled to net

proceeds from -power development.
on AllAmerican Canal after deduc-
tions have been made for operation
and maintenance costs, 'for payment
of principal anid interest of the
bonds, and for the 1-year reserves
for such payments as authorized in
P. W. A. and R. E. A. loan agree-
ments ___-- =__-- __----_--_

b. Act of December 21, 1908 (45
Stat. 1057), providing that "claims
of United States arising out of any
contract authorized by this act shall
have priority over all iothers" en-
titles United States thereto only so
long as the net proceeds from power
development are in the hands of the
irrigation district ___ _

2. Termination of conditional
grant.

a. Rights-of-way. granted under
act of March 3, 1891 (26 Stat.
1095), may be forfeited and can-
celed without judicial decree or Act
of Congress if granted as an inci-
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102

102

137

137

116

116

Page.
dent to an agreement under section
2 of the act of February 21, 1911

. (36 Stat. 926), and the approval or
* reapproval of the maps of rights-of-

. way is made subject to the terms of
the agreement, and the agreement

E provides for such forfeiture or can-
celation _-- _--… - 98

. b. Termination by terms of con-
tract. Rights-of-way held null and
void where reasonable time for per-
formance of contract has passed_-_-- 98

* 3. Warren Act contracts.i
a. A contract made by an irriga-

tion district, pursuant to the War-
ren Act, and providing for -the de-
livery of an aggregate amount of
water according to a graduated
schedule "as in full satisfaction of
all its rights to the water, * * *
both natural fdow and surplus stor -
age," limits the district's use, of
water to the amounts specified in
the contract schedule at any given
time, notwithstanding what its nat-
ural flow appropriation may be
under State law ____ - _---____ 148

b. A promise to the United States
by an irrigation district,, holding a
natural flow appropriation right un-
der State law, to accept a specified
graduated flow of water annually
"in full satisfaction of all its rights
to the water * *' *, both natural
flow and surplus storage," consti-
tutes a promise to forbear the exer- :'
cise of its natural flow appropria-
tion right in consideration of the
delivery by :the United States of the
regulated supply provided for in the
contract, and the aggregate amount
of water specified in the contract '
consequently is the total to which
the contractor is entitled annually. 148

Irrigation Projects.:
1. Fort Hall Indian Reservation.
a. Indian owners of lands not

leased for a term longer than three
years entitled to receive water with-
out payment of assessments for
operation and maintenance _

Islands.
1. State and Federal jurisdiction

and title =-- --- --- --- --- _- _

Jurisdiction.
1. Board of Equitable Adjudica-

tion _- - __-- - - __--__ - -
2. Departmental.
a. In adverse claim under min-

ing laws .___--_--__----_____-_
b. To determine right to water.

7

354

281

40
325

:
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Jurisdiction-Continued.
c. Where land included in pend-

ing suit - --------
suit… -- …------

38 State and Federal.
a. Over Indian reservation … _-_
b. Over islands … - - -- ____
See also Oil and Gas Lands;

Lease.
1. Land in Alaska for fox farm-

ing -------------- - __- _
2. Power privileges at Boulder

Dam … _…_- - - --_
See also Crazing and Grazing

Lands, Stock-Raising Homestead.

Licenses and Permits.
See Taylor Grazing Act.

Liquor.
See Indians and Indian Lands,

Alaska.

Marriage.
1. Of entryman and entry-

woman… ____--------__--_--__

Meandered Lands.
1. State's failure to claim

swamplands.
a. If the natural object mean-

dered is swampland never claimed
by the State under the swampland
grant, an applicant for such land
who claims no 'rights under the
State is not in a position to ask
for a survey on the ground that the
land is. swampland …_-________

2. Survey.
a. Title to land meandered along

a nonnavigable body of water ex-
tends to such waters …_-_-__

Measure of Damages.
For injury to. private property,

see Damage Claims.

Metlakahtla Indians.
See Indians and Indian Lands,

Alaska.

Military Reservation.
1. Ownership and jurisdiction over

lands formed by accretion __ _

Mineral Lands.
1. Adverse claim.
a. Dismissal of adverse claim not

justified on the ground that by
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Mineral Lands-Continued;
proper construction of the acts au-
thorizing withdrawal for the In-
dians, or by proper construction of
the language of the withdrawal, or
by the terms of the patent to the
Indians, the land was not public
land, although after presentation
of the judgment roll to the court
showing the land was awarded the
adverse claimant, the Department
might have the question whether
the decision was conclusive as to
the locatability df the land …

2. Indian occupancy.
a. No grounds exist for a dis-

tinction in the protection accorded
Indian occupancy of public lands
because the lands occupied are
mineral rather than nonmineral-_

b. Where mineral lands have
been patented to an adverse party
without protection of the Indian
occupants thereon, action may be
taken by the United States to modi-
fy the patent to exclude the lands
occupied or to obtain a declaration
that the title is subject to the occu-
pancy rights of the Indians----

3. Mineral deposits.
a. In ceded Ute Indian lands re-

moved from operation of Mineral
Leasing Act of February 25, 1920
(41 Stat. 347), where embraced in
unperfected homestead entry under
stock-raising homestead act … _

4. Mining clainms.
a. Applicant may waive claim

under State and elect to, take title
under mining laws of United
States where question of mineral,
character at date of survey
unadjudicated.

b. Departmental jurisdiction ex-
tends only to matters of form not
to the 'merits, in an adverse claim
brought under Section 2326, - Re-
vised Statutes ___-- __-_-_-___

c. Protest will not be entertained
during perdency of adverse Judi-
cial proceeding under Section 2326,

Revised Statutes, in which prot-
estant is a party --- 7 ___

d. Passage of title to school lands
to State not conclusive and may be
contested by mineral claimant-_

e. Railroad grant not permit-
ted to be reconveyed to United
States for inclusion in mineral
patent… _-- _------ -_-_--_ -_

f. Sufficiency of evidence of the
existence of mineralized vein to

Page
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Mineral -Lands-.,Continued. Page
warrant- cancelation of homestead
entry -made under Ssetlon 2289,

-Re~vis~ed 2 Statutes … … 55 8
5. Railroad indeminity selections.
a. Mineral character of land

claimed under railroad grant may
be determined by the Department
at any time prior to the issue of
patent for the land______________- 201

b. Inclusion of land in pending
suit does not suspend jurisdiction of
the Department to determine
whether the land is mineral in
character …… ---------- _-_… -…201

c. Presumption created by stat-
ute upon approval of mineral clas-
sification necessitates regarding
land as nonmineral to which the
rights of the railroad attached
under its grants, unless the clas-
sification was shown to be fraud-
ulent, __ -I - 201

6. Sufficiency -of abstract of title
in application for mineral patent-- 34

7. Wheeler-Howard Act.
a. Mineral deposits in ceded Ute

Indian lands withdrawn under au-
thority of act removed fromn opera-
tion- of Mineral Leasing Ant'wherei
embraced in unperfected homestead
entry under stock-raising homestead
act…8 _ _ _ _ - 3

Mineral Leasing Act.
1. Construction.
a. Interpretation of act of Feb-

bruary 25, 1920 (41 Stat. 347),
as amended by the act of March
4, 1931 (46 Stat. 1523). Subse-
quent- discovery.on.leasehold issued
under section 27 of Mineral Leas-
ing Act within unit plan area-_ 174

2. Evidence of deposits.
a. Under section 17 of the Min-

eral Leasing, Act, as amended by
the act of August 21, 1935 (49
Stat. 674), the Secretary of the In-
terior has the authority to reject
applications for oil; and gas leases
of lands which cannot reasonably
be regarded as having any value
for oil or gas… __ _ 293

3. Known geologic structure.
a. Whether lands involved in ap-

plication for oil and gas lease are
within geologic structure of pro-
ducing oil or gas field is judged as
of the time of filing of the appli-
cation…8 __--_ ----- --- 354

b. Withdrawal from noncompeti-
tive leasing of lands within known,
geologic structure …8_ ___ 390

613

Mineral Leasing Act-Continued. Page
4. Lands outside known struts;

ture.
a. Evidence required for find-

ing …8 _______ ------- _ 354
5. Producing oil or gas field.
a. Construction of section 17 of

act…8 _____ -- -- ____ _ 354
6. Secretary's discretion.
a. Leases issued without discov-

ery covering permit areas within
unit plan areas _-__-___-- -- 174

7. Secretary's jurisdiction.
a. Secretary may assume juris-

diction at any stage of the pro-
ceeding and of his own motion to
decide on applications for oil and
gas leases… …8 ------ 354, 390

S. Unit operation.
a. Secretary's authority to re-

quire agreements for unit opera-
tion… _…_---- ____--- 174

9. Unit operation and royalty
rates.

a, Lessee's consent necessary.__
b. Permittee's.. consent neces-

sary… ____------_-_- -…--

Mineral Survey.
1. Destruction of monuments.
a. Destruction of monuments is

within section 57 of Federal Penal
Code, 18 U. S. C. 111 … ___-__-__-

Mining Claims.
1. Mining- locations under act of

June 25, 1910 (36 Stat. 847), made
prior to withdrawals of land in-
volved under Federal Water Power
Aet -------- =__-_- _--:---- - -

See also Mineral Lands.

National Parks, Monuments,
Buildings, and Reservations.

1. Acceptance of lands by Secre-
tary of the Interior.

a. The procedure of "acceptance"
by the Secretary of thŽ Interior of
certain properties within national
parks, authorized by the act of
June 5, 1920 (41 Stat. 917), re-
lates to, conveyances of private
properties rights, and moneys -to
the Federal Government and is in-
applicable to transactions concern-
ing -public lands - ____

2. Federal Power Act.
a. The term "reservations" as

defined in the Federal Water Power
Act (41 Stat. 1063), as amended
by the Federal Power Act (49 Stat.
838);, does not include national
parks or national monuments---

174

174

291

67

263

372
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NationaI Parks, Monuments,'
Buildings, and Reservations-
Continued..

3. Federal Power Commission's
authority..

a.' Commission does not have an-
thority to. grant licenses for power
works within nationial -parks or
national -monuments, whether or
not there are navigable waters
within such reservations______-__

b. Unnecessary to include in pro-
posed' legislation establishing or
extending national parks or na-
tional monuments a provision de-
signed to prohibit the Federal
Power Commission from granting
power licenses therein__ __

4. Hawaii National Park.
a. The act of August 1, 1916 (39

Stat. 432), terminates Territorial
privileges on public lands taken
thereby for a national park. As to
lands to be delimited by the Sec-
retary of the Interior, the Secre-
tary's approval of the survey and
blueprint thereof restores to the Fed-
eral Government full dominion
thereover and makes applicable
thereto all statutes and rules gov-
erning national parks. Held, (1)
That a' deed whereby the Territory
of Hawaii attempts to convey to
the United States portions of the
"Government" lands of lKapapala
and Humuula for Hawaii National
Park is unnecessary and void, the
absolute fee to said lands having
been vested in the United States
of America by cession from the
Republic of Hawaii and never since
having been transferred' by the
United States' to the Ter-ito-ry of
Hawaii. (2) That a clause in such
deed attempting to reserve to the-"
Territory perpetual grazing rights
on such lands is void and inopera-
tive, the Territorial Government
having no estate therein to reserve.
(3) That an assignment or lease of
grazing rights on park lands made
by the Territorial Government in
exercise of its presumed right un-
der such reservation is ineffective
and void and gives no rights on park
lands to the Hawaiian Agricultural
Company as assignee or lessee there-
under …__--_-------- ____-___

5. Hot Springs National Park.
a. Act of March 3, 1891 (26 Stat.

842), authorizing Secretary in his
discretion to refuse or forfeit hot-
water privileges in park because of
common ownership of an interest in
more than one grant thereof… --

INDEX
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Ni3tional Parks, "Monuments,
Buildings, and Reservations-.
Continued. Page

b. By act of March 3, 1891 (26
Stat. 842), Secretary has adminis-
trativei discretion to deny applica-
tion for hot-water privileges and to
forfeit existing hot-water privileges
if application is made by or such
privileges are -owned by a corpora-
tion, part of whose stock is owned
by persons who are also stockholders
of another corporation, which owns
more than a majority of the stock of
a subsidiary corporation, which has
been granted hot-water privileges._ 127

c. Inquiry by stockholders of cor-
poration in reorganization whether
hot-water privileges will be granted
may be answered upon full disclo-
sure of relevant facts, giving such
in'fdrmation as' would be required of
any applicant for a grant of hot-
water privileges or an assignment
thereof… __-- __-- __-- ___-__:- 127

6. Power development.
a. The intention of the Congress

to protect national parks and na-
tional monuments from encroach-
ment of power development within-
such reservations is supported by
the legislative history of section 201
of the Federal Power Act …------- 372

Natives.
Of Alaska, see Aleskca, Natfies.

Navigable Waters.
1. Title to lands under navigable

body of water vested in State .___

Negligence.
1. Attorneys' fees.
a,^ Art -of. December 28. 1922 (42

Stat:l1066),;'does not authorize con-
'sideration of attorneys' fees incident
to the presentation of a claim __

2. Claims for loss of use of dam-
aged property. _

a. Deprivation of use of property
is proper item of damage in claim
under the act of December 28, 1922
(42 Stat. 1066) .__ _-__-__-_

3. Damage to private property.
a. Claim for damage under act

of June 28, 1937 (50 Stat. 321),
denied, irrespective of negligence on
the part of Government employee,
where evidence indicates negligence
by claimant's own operator __

4. Loss of use.
a. Measure of damages . _-__
5. Measure of damages.
a. Damage resulting from errone-

ous allowance of homestead entry-
b. Loss of use … _________-___

88

245

245

258

245

250
245
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Negligence-Continued.
6. Proximate cause.
a. Erroneous allowance of home-

stead entry on land already pat-
ented held -to be proximate cause
of damage to lawful owner of prop-
erty -

7.f Res ipsa loquitur.
a. Doctrine of res ipsa loquitur

applied to erroneous allowance of
homestead entry by General Land
Office and United States liable for
damage resulting therefrom __

8. Statutory Construction.
a. Act of December 28, 1922 (42

Stat. 1066), should be construed so
as to afford to a person suffering
property damage by reason of the
negligence of a Government em-
ployee the same relief as if the
issues were to be litigated between
private individuals - __-____-_

Page

250

250

245

Notice. -

See Practice, Public Lands, Stock-
R Raising Homestead.

Oath. -- -

Affixed to permit application, see
Attorney.

Occupancy.
See PuDblic Lands, State Selection,

Indians, and Indian Lands.

Oil and Gas Lands.
1. Application for permit.
a. Segregative effect when power

of attorney defective … ------------
2. Known geologic structure.
-a. Withdrawal from noncompeti-

five- leasing_ __ --------- 354, 390

3. Lands inside known structure.
a. Eividence required for_ - 354
4. Lands outside known struc-

tu hre. -
a. Evidence required for find-

oing-c o m p e t ive bidding for
lease …… ______-- ______--- 354

5. Lease applications.
a. Rights and -privileges -granted

by acts, of March 3, 1887 (24 Stat.
556), and July 17, 1914 (38 Stat.
509) … --------- 44

b. Under section 17 of the Min-
eral Leasing Act, as amended by the
act of August 21, 1935 (49 Stat.
674), the Secretary of the Interior
has the authority to reject appli-
cations for oil and gas leases of
lands which cannot reasonably be
regarded as having any value for oil
or gas- -_____--___--_--_--_-_-_ 293

6. Lease.
a. Lease for permit area in unit

plan area, part of which is produc-
ing… __-- _-- ___-- ______- 174
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Oil and Gas Lands-Continued. t Age
7. Mineral Leasing Act.
a. Known geologic structure.

*Whether lands involved in applica-
tion for oil and gas lease are within
geologic structure of producing oil
or gas field is judged as of the time
of filing of the application … _ 354, 390

b. Producing oil or gas fieldi. 354, 390
c. Secretary may assume juris-

diction at any stage of the pro-
ceeding and of his own motion to
decide on applications for oil and
gas leases …8_--___---___--- 354, 390

8. Mineral Leasing Act, amended.
a. Secretary's authority to te-

quire agreements for unit operation. 174
9. Rental relief.
a. Leases issued under sections

14 and 27 of Mineral Leasing Act
entitled to rental relief under act
of February 9, 1933, under certain
conditions. Lease partly within
and partly without participating -

area does not entitle lessee to
rental relief under, -provisions of
section 39 of the- act of February
9, 1933 …_ … _ _ 174

10. Royalties.:
a. The phrase "issue a lease for

the area of the permit so included
in said plan without further proof
of discovery" does not authorize the
issuance of a lease at 5 percent and
another lease at not less than 12y2
percent royalty as provided in sec-
tion 14 of the Mineral Leasing Act.
Subsequent discovery on leasehold
issued under section 27 of Mineral
Leasing Act within unit plan area_- 174

11. Secretary's discretion.
a. Leases issued under section 27

of Mineral Leasing Act without dis-
covery covering permit areas within
unit plan areas ------------ -- 174

12; State of California's title- to
tidelands … I ___ _60

13. Unit operation and royalty-
rates.

a. -Lessee's consent necessary---- 174
hb. Permittee's consent necessary. 174
14. Unit plan.
a. Inclusion of permit area in

unit area, not proven productive.
Permit area not within productive
part of unit area. -Subsequent dis-
covery on leasehold issued under
section 27 of Mineral Leasing Act
within unit plan area_ ------- 174

Osage Indians.
See IDdians and Indian Lands. -

Overruled and Modified Cases.
-See Table .---------________

Patent, Mineral.
See Indians and Indian Lands,

Mineral Lands.
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Patents.
1. Cancelation.
a. Statute of limitations. The

act of March 3, 1891 (26 Stat. 1095,
1099), limiting to six years the time
within which actions may be
brought by the United States to an-
nul patents, does not apply to ac-
tions by the United States to pro-
tect the right of occupancy of In-
dians _____________ ----

b. Mineral patent,: see Mineral
Lands.

Penal Code.
1. Destruction of monuments.
a. Destruction of monuments

within section 57 of Federal Penal
Code, 18 U. S. C. 111 ---- _ _

Pending Suit.
1. Action on application for pat-

ent stayed to await result of pend-
ing suit _- - --_- -

2. Jurisdiction of Department to
determine mineral character of land
not suspended by pending suit

Permits, Grazing.
See Taylor Grazing Act.

Power and Power Development.
1. Boulder Damn project--- __

Practice.
1.. Action on application for pat-

ent stayed to await result of pend-
ing suit _-- __- - _- --- -- __-_

2. Adverse claim rejected where
no certified copy of adverse- claim-
ant's location filed _-_-__-_-__-_

3. Adverse suit-pendency of ju-
dicial proceedings … _-__-_____

4. Amendment of pleadings by
adverse claimant-Section 2326,
Revised Statutes _____ _- -

*: : 35. Continuance.
a. Contestant, knowing that he

has a contest pending which may
be set for hearing at any time, can-
not insist as a matter of right that
he is entitled to a continuance be-
cause he voluntarily absents himself
from the State and finds it incon-
venient to be in attendance on the
day for trial ____---_-__-__-____

6. Failure: to appeal from reg-
ister's decision under Rule 50 of
Practice bars contestee's rights_

7. Mining claim.
a. Departmental jurisdiction ex-

tends 6nly to matters of form-not to
the merits in an adverse claim
brought under Section 2326, Re-
vised Statutes …____-_-_-__-_

b. Dismissal of adverse claim _--

INDEX
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Practice-Continued.
c. Protest will not be entertained

during pendency of adverse judicial
proceeding under Section 2326, Re-
vised Statutes, in which protestant
is a party ___ - -

d. Sufficiency of adverse claim
relegated to court after suit is com-
menced _-- ----- -------

S. Notice of appeal.
a. Protestant is not a party

under the rules of practice requir-
ing that notice of appeal be served
on the opposite party where the
protest against an application was
not allowed nor hearing directed on
a controverted issue of fact, and
the application was not denied upon
any- disputed question of fact but
solely upon the applicant's show-
ings -------------------------

9, Refusal of Department to ac-
cept relinquishment of a subdivi-
sion of a stock-raising entry does
not preclude assertion of relocator's
right by adverse claimant … _----

10. Request for a hearing regard-
ing application for desert-land
entry rejected for lack of speci-
ficity --------- ------ -----------

11. Res judicata.
a. Where contest affidavit did not

allege causes of inability in the tim-
ber and stone application but only
extraneous matter, and where con-
test affidavit raised same issues be-
tween same parties concerning the
same subject matter that was raised
in a previous protest, the matter is
res jadicata, ' although, in the de-
cision on the previous protest no
consideration was given to the ques-
tion of the value of the land for
timber, which was not a basis of
contest but of protest _-___-_

12. Sufficiency of abstract of title
in application for mineral patent-

Preference Rights.
See Taylor Grazing Act.

Private Property.
Claims against United States :for

damage to, see Damage Claicms.

Prohibition.
Of liquor traffic, see Isedians and

Indladn: Lands; Alaska.

Public Lands.
1. Abandonment.
a. Abandonment of attempts to

acquire title under the public land
laws in the absence of adverse
claim is not an abandonment of the

Page
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tPublic Lands-Continued.
claim where settler continues to
claim and occupy the tract

2. Accretion.
a. Entryman charged with knowl-

edge __ ------------ _-_------ _- _
b. Ownership and jurisdiction

over lands formed by accretion_ ---
c. Sufficiency of evidence-_-=_
3. Adjoining farm entry applica-

tion.
a. Application of rule that a

town lot bordering public laud sub-
ject to- entry cannot be made the
basis for an adjoining farm entry _

4.- Alaska homestead applica-
tions.

a. Act of April 13, 1926 (44
Stat.. 243), not applicable to loca-
tion of soldiers'; additional scrip-
- b. Application for soldiers'- addi--
tional entry for tract in .Alaska
embracing both sides of meandered
body. of water cannot be favorably
considered under section 11 of the
regulations (Circular 491)' relat-
ing to applications for unsurveyed
public lands in Alaska _- ___

5. Alaska-homestead.
a. Homestead law does not con-

template that right of entry shall
be eiercised by one who makes set-
tlement primarily for trade and
business and not for agricultural
purposes ___ _ __

6. Alaska-survey.
a. Homestead law does not con-

template that right of entry shall
be exercised by one who makes
settlemeht primiafily for trade and
business and not for agricultural
purposes _- - --

7. Board of Equitable Adjudica-
tion.

a. Board has no jurisdiction over
hmere rejected application to make

entry _-- ___--- - _-- =- -
8. Boundaries.
a. Fences placed at variance with

the Government surveyed boundary
lines afford no ground for departure
from the rectangular system of sur-
veys of public lands in order to
conform to such irregular fence
lines---- -------------------

9. Color of title.
a. Occupancy underi claim and

color of title cannot be in good faith
in an adverse holding where the
party knows he has no title and
tbat under the law which he is pre-
sumed to know he can acquire none
by his occupation _ _-_-__-__

10. Estoppel by stipulations be-
tween parties.

-Page
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Public Lands-contihued.a i Page
a. Stipulation between, parties as

to what land is tideland and what
land is public land does not bind the
United States, and an applicant for
survey of a tract as public land,
who has stipulated that the land
is tideland, is not estopped by the
stipulation from showing that the
land is public land … 276

11. Grazing.
a. Where the privately owned or

controlled lands of a licensee or
permittee are separated by interven- '
ing public lands that have been
allotted to anotber, crossing privi-
leges over the intervening lands
should be granted to such licensee
or permittee…. - --- 366

12. Hawaii.
See Hawaii.
13. Indian occupancy.
a. Under the holding in the case

of Cre-aser v. Unsted States, 261
U. S. 219, and the rulings of the
Interior -Department, Indian occu-
pancy of public lands is entitled to
be protected against adverse dis-
position of the lands, whether or
not the Indian occupants are privi-
leged to obtain title to the lands
occupied…8 -------- 395

14; Notice of status.
a. One buying a relinquishment

of a stock-raising homestead entry
is chargeabe with knowledge of the
status of the lands and with the law
as to relinquishment and is not en-
titled to equitable consideration
of a rejected application on the plea
of ignorance and lack of notice-- 281

15. Ownership -between United
States and State --- _-_-_ 354

16. Survey.
a. Title to land meandered along

a nonnavigable body of water ex- -
tends to such waters … __ 276

17. Swamp lands unclaimed by
State.

a. If the natural object meandered
is swamp land never claimed by the
the State under the swamp land
grant an applicant for such land
who claims no rights under the
the State is not in a position to ask
for a survey on the ground that tL.e
land is swamp land__ … ___-_-_ 276

18. Water rights.
a. Departmental jurisdiction. As

between private parties, the De-
partment is without jurisdiction to
determine the question as to the
right to water, that being a matter
solely within the province of the
State courts _----_._8_- _-__ 325I
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Public Lands-Continued.
b. Departmental Order of Inter-

pretation No. 208, issued August 22,
1934, pursuant to Executive order
of April 17, 1926, revoked…_____

c. Executive order of April 17,
1926, does not apply to water which,
in its natural condition, does not
furnish or retain a supply of water
available for public use … --- __

d. Maintenance of reservoir on
vacant public land collecting flood
water only, erected prior to with'
drawal of April 17, 1926, is not
a water bole within the meaning of
such withdrawal -____-__-___

e. Rights to water are distinct
from rights to land upon which
they exist… _---- __-_-_-_-__

f. Vested rights-Under the pro-
visions of Section 2340, Revised
Statutes, embodying section 17 of
the act of July 9, 1870 (16 Stat.
218); subsequent disposal or with-
drawal of lands containing waters,
the rights to which have vested
or accrued, are subject to an ease-
ment sufficient to permit of the
continued use of such waters… :

g. Where lands containing waters
to which the Executive order of
April 17, 1926, is not applicable
have been included in a depart-
mental Order of Interpretation, such
order should be revoked…_________

19. Water.
a. As part of public domain.

Term "Public lands" equivalent to
term "public domain" which in-
cludes tidewaters and submerged
lands, the withdrawal of which for
use of Alaskan natives held not
inconsistent with obligation of
United States to hold them in trust
for the benefit of Jthe whole people_.

b. Competing waters and prior
waters under the Federal Range
Code …______ - ------------

c. 'In computing the service value
of a particular water,' not only the

i amount of the water, but also the
topographical and other factors
that limit the area that can be
grazed from it must be consid-
ered… __ …_____ --_

d. Where there are competing
waters of the same class, neither
water entitles the- applicant to a
grazing permit or license for the
full service value thereof, but there
must be a deduction in each license
or permit to the extent of one-half
of the carrying capacity of the
area serviced jointly by the wa-
ters… __-_-_-----------------
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*Public Lands-Continued. ' . I

e. Navigability of a body of wa-
ter is a Federal and not a local
question… ---- …--…--------

f. Title to lands under navigable
body of water vested in the State-

20. Withdrawal.
a. The order of withdrawal of

April 17, 1926, took effect as to all
subdivisions of the rvacant, unap-
propriated, unreserved public lands"
containing the waters described in
the order, the subsequent interpret-
tive order being no more than an
oficial finding that a certain tract
is of the character and has the
status defined in the order and is
subject thereto. The withdrawal
would attach to land containing
waters developed by human agency
if abandoned …-------- -_-__- _- .

Public Works Administration.
1. Boulder Dam, contracts …

Qualifications of Entryman.
See Homesteads, Setock-Risinfg

Homestead.

Railroad Lands.
1. Grant lands.
a. Railroad grant not permitted

to be reconveyed to United States
for inclusion in mineral patent_-

2. Indemnity selection, cancela-
tion of.

a. Inclusion of land in pending
suit does not suspend jurisdiction
of the Department to determine
whether the land is mineral in char-
a cte r… --------- -----------------

b. Mineral character of land
claimed under railroad grant may
be determined by the Department
at any time prior to the issue of
patent for the land … … I -----

c. Presumption created by statute
upon approval of mineral classifi-
cation. necessitates regarding land
as nonmineral to' which the rights
of the railroad attached under its
grants, unless the classification was
shown to be fraudulent - _-

3. Right of selection.
a. Effect of withdrawal order of

November 26, 1934 …----… ---
4. Rights of way.
a. Only such interest in the right

of way is vested in the grantee
as may be essential to the contin-
ued use and enjoyment of the land
for the purpose specified in the
grant …__ I-------------

b. Railroad rights of way through
public domain may be used only
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Railroad Lands-Contflned.1 I
and exclusively for railroad pur-
poses.

C. Right to extract and remove
"subsurface oil on railroad right of
way under provisions of act of
March 3, 1875 (18 Stat. 482) ----

d. Rights- under act of March 3,
1875 (18 Stat. 482), fixed by filing
map of location, such rights being
subject to the provisions of the
act of August 30, 1890 (26 Stat.
371, 391) ----------------

Reclamation.
1. Warren Act contracts.
a. Breach of -carriage contract

with United States _____-_-_
b. A contract made by an irri-

gation .district, pursuant to the
Warren Act, and providing, for the
delivery of an aggregate amount
tt',watet -according to a' graduated
schedule "as in full satisfaction
of all its rights to the water * * *
both natural flow and surplus
storage," limits the district's use
of water to the amounts specified
in the contract schedule at: any
given time, notwithstanding what.
its natural flow appropriation may
be under State law ___

c. A promise to the United
States by an irrigation district,
holding a natural flow appropria-
tion right under State law, to ac-
cept a specified graduated Dow of
water annually "as in full satis-
faction of all its rights to the wa-
ter * * * both natural flow
and surplus storage," constitutes a
promise to forbear the exercise of
its natural flow appropriation right
in consideration of the delivery by
the United States of the regulated
supply provided for in the contract,
and the aggregate amount of water.
specidied in the contract conse-
quently is the total to which the
contractor is entitled annually--_

d. When amount of water speci-
fled for delivery by United States
in' a Warren Act contract equals
the limitation imposed by Statei
law on the use of water,0 no sale
or assignment of a water right is
effected __ ___ -

Regulations.
1. In volume, table.
2. Cited, table.

Relinquishment.'
See Public Lands, Stock-Rais-

ing Homestead.
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206

197

148

148

148

148

Repayment.: 9- - --
1.- Of purchase price denied

where coal land entries canceled
partly because of applicants' fraud-
ulent conduct _-_-_- _-_

6s1-9

- Page

73

Reservation of Waters.
1. Alaska.
a. Act of May 1, 1936 (49

Stat. 1250)_ 110-

Reservations.
1. Defined in Federal Water

Power Act and Federal Power Act
as not including national parks
or monuments --------- 8-- -372

Reservoir.
See Water Rights.

Residence Requirements.
See Home'steads, Stook-Raising

Homestead.

Revised Statutes Cited.
See Table.

Right of Entry.
See Homesteads.

Rights-of-Way.
1. Railroad lands.
a. -Evidence of appropriation ' of

right-of-way for' railroad or sta-
tion grounds under act of March
3, 1875 (18 Stat. 482) ------

b. Only such interest in the
right of way is vested in the
grantee as may be essential to the
continued use and enjoyment- of
the land for the purpose specified
in the grant _--______-__-__-__

c. Railroad rights-of-way through
public domain may be used only 
and exclusively for. railroad- pur-
poses ------- =-----------

d. f Right to .extract and S remove
subsurface oil .on railroad right of
way under provisions of act of
March 3, 1875 (18 Stat. 482).-_

2. Termination of conditional
grant.

a. Rights-of-way granted under
act of March 3, 1891 (26 Stat
1095), may be forfeited and can-
celed without judicial decree or
Act of Congress if granted as an
incident to' an agreement, under
section 2 of the act of February 21,
1911 (36 Stat. 926), and the ap-
proval or reapproval of the maps
of rights-of-way: is made subject to
the terms of the agreement, 'and the
agreement provides for such for-:
feiture or cancelation _____-_-_

197'

2060

206.

206f

:::

98
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-Rights 'of W s-Continued.:-
b. Termination by terms of con-.

tract. Rights-of-way held null
and void where -Teasopable time
for performance -of contract has
passed-

c. Petition for reapproval.
Where petition requested that the
Secretary of the Interior "reap-
prove" maps and that rights-of-way
be "regranted," such request held
to be a concession that the rights-
of-way had become null and voidd_

Rules of Practice Cited.
See Table.

Rules and Regulations.
1. Cited, table.
2. In volume, table.

Rural Electrification Administra-
tion.

1. Boulder Dam contracts

School Lands.
1. Passage of title to State not

conclusive and may be contested
by mineral claimant I

Secretary of the Interior.
1. Authority.
a. To accept contributions of

funds received by State under sec-
tion 10 0 of: the Taylor Grazing
A ct …------ ------- ------ _

2. Discretion.
a. To issue lease under section

15 of the Taylor Grazing Act_---
b. To issue .lease under section

27 of Mineral L easing: Act ----
3. Power.
a. To grant grazing rights in

national parks …_--- ____-_
b. To provide by reasonable

regulation for granting of grazing
privileges to limited group within
classes enumerated by Taylor
Grazing Act … -----------…

Soldiers' Right of Entry..
1. On homesteads in Alaska_-
See also Alaska; Homesteads.

Solicitor's Opinions.
In volume, table.

State Brand and Sanitary Laws.
See Taylor Graing Act.

'State and Federal Jurisdiction.
1. Control over Indian conduct

and Indian property on an Indian
reservation is reserved to the
United States, although, for all

INDEX

Page

98

98

116

67

226

289

174

263

62

235

St~a~te aud-ederal ris n-
Continue'd. 5 ' 
other purposes a State may exercise
a police jurisdiction over the Terri-
tory_ ___-- _-----,-- --

2. Islands … __ __ --------

State and Federal Ownership.
1 Islands … _…__----

State Selection.

1. Color of title.
a. Circumstances under which oc-

cupancy of land was not in good
faith under color of title doctrine.._

2. Occupancy and improvement.
a. Occupant must show that he

occupies public lands under some
proceeding of law that at least gives
him a right of possession in order
that he may have some vested right
: therein against the United States

Statute of Limitations.
1. Applicability to actions to pro-

tect Indian occupancy.
a. The act of March 3, 1891 (26

Stat. 1095,' 1099), limiting to six
years the time within which actions
may be brought by the United States

to annul patents, does not apply to
actions by the United States to pro-
tect the right of occupancy of
Indians-_ -_--_---------_-_

Page

38
354

354

241

241

395

Statutes.
1. No citizen has a vested right in

a statute or governmental policy _ 347

Statutory Construction.
1. Administrative discretion.
a. Act of March 3, 1891 (26 Stat.

842), authorizing Secretary in his
discretion to refuse or forfeit hot-
water privileges at Hot Springs Na-
tional Park because of common own-
ership of an interest in more than
one grant thereef ----------------

b. By act of March 3, 1891, Secre-
tary has administrative discretion
to deny application for hot-water
privileges and to forfeit existing
hot-water privileges if application is
made by or such privileges are
owned by a corporation, part of
whose stock is owned by persons who
are also- stockholde-s of another cor-
poration, which owns nibre than a
majority of the stock of a subsid-
iary corporation, which has been
granted hot-water privileges … __ 1!

2. Board of Equitable Adjudica- X

tion.
a. Jurisdiction of the Board under

Sections 2450, 2451, 2456, and 2457
of the Revised Statutes … _-_-__-__ 2…31
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8. Claims for loss of use of dam-
aged property.

a. Any doubt as to the-intent of
Congress concerning payment of
damages for loss of use of damaged
property may be resolved by constru-
ing the statute (act of December
28, 1922, 42 Stat. 1066), to require
certification, thereby affording an
opportunity for a conclusive legis-
lative construction…----------_ _ 245
4. Damage claims.-

a. Act of December 28, 1922 (42
Stat. 1066), should be construed so
as to afford to a person suffering
property damage by reason of the
negligence of a Government em- .
ployce the same relief as if the is-
sues were to be litigated between
private individuals … _-_-___-_-_- 245

5. Departmental practice in ad-
ministering and construing statutes- 7

6. Grant of permissive or manda-
tory power.

a. Use of, words "may" and
"shall". ……____-- _---- ________.- 7

7. Indians.
a. Statutes relating to Indians

liberally construed in their favor- 7
b. Statutes relating to Indians in-

terpreted in light of their situation
and needs to determine- intent of
Congress as to reservation of: wa-
ters as well as land for use of
Alaskan natives… ____-___-_-_--… 110

8. Mineral Leasing Act.
a. Meaning of term "producing oil

or gas field" in section 17 of act 354, 390
9. Public lands - Hawaii Na-

tional- Park.
a. The act of August 1, 1916 (39

Stat. 432), terminates Territorial
privileges on public lands taken
thereby for a national park. As to
lands to be delimited by the Secre-
tary of the Interior, the Secretary's
approval of the survey andhiblnt-
print thereof restores to the Fed-
eral Government full dominion
thereover and makes applicable
thereto all statutes and rules gov-
erning national parks, Held, (1)
That a deed whereby the Territory

* of Hawaii attempts to convey to
the United States portions of the.
"Government": lands -of Kapapala
and Humunla for Hawaii National
Park is unnecessary andi void, the
absolute fee- to said laudst having
been vested in the United States
of America by cession from the
Republic of Hawaii and never since
having been transferred by the -

United States to, the Territory- of

Statutory Construction-Con.
Hawaii. (2) Thatia clause in such
deed attempting- to reserve to the
Territory perpetual grazing rights
on such lands is void and inopera-
tive, the Territorial Government
having no estate therein to reserve.
(3) That an assignment or lease of
grazing rights on park lands made
by the Territorial Government jin
exercise of its presumed right under
such reservation is ineffective and
void and gives no rights -on park
lands to the Hawaiian Agricultural

iCompany as assignee or leseee there-
under _____--_ --___ --------

10. Repeal by implication.
a. Act of May 14, 1898 (30 Stat.

413), authorizes the purchase of a
tract in Alaska for fox farming,
and was not repealed either ex-
pressly or by implication by the
act of July 3, 1926 (44 Stat. 821),
providing for the leasing of lands
in Alaska for fox farming _

b. Act of August 1, 1914 (38 Stat.
589), did not impliedly repeal the
provisions of the act: of March 1,
1907 (34 Stat. 1024) ___-__-_-_

c. Acts of July 3, 1926 (42 Stat.
821), and May 14, 1898 (30 Stat.
4 1 3 ) --------------- ------------

d. Act of June 20, 1936 (49 Stat.
1552) _ I----------

11. Restriction by intent of Con-
gress.

a. The operation of a statute will
be restricted within narrower limits
than the words import where the
literal meaning embraces cases not
intended by the legislative body._

12. Secretary of the Interior's ac-:
ceptance of properties within na-
tional parks.

a. The procedure of "acceptance'
by the-Secretary of the Interior of
certain properties within national
parks, authorized by the act of June
5, 1920 (41 Stat. 917), relates to:
conveyance of private properties,
rights, and moneys. to the Federal
Government and is inapplicable to
transactions concerning public
lands -------------------------
- 13. Secretary of Interior's: au-
thority in Hawaii National Park.

a. No power to divest the Federal
Government of anye estate in such
lands -by any means whatever is con-
ferred on; then Secretary of the In-
terior by the acts of August 1,
1916 (39 Stat. 432). August 25,
1916 (39 Stat. 535), and April 19,
1930 (46 Stat. 227). Neither the
act of August 25, 1916, nor: any

621,
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subsequent legislation empowers the
Secretary to grant to the Territorial
Government or to any other exterior
agency exclusive beneficial control
of grazing rights in .any national
park,, whether in perpetuity, or for
a limited period. Such powers
still remain in the Congress. Held,
That approval by the Secretary of
the Interior of the reservation of
perpetual grazing rights to the Ter-
ritory in said Territorial deed is
ultra vires and inoperative even if
the reservation be construed as a
mere request… __--_---_-___-___

Stock-Raising Homestead.
1. Accrual of rights or equities

against the Government ._-____
2. Acts of settlement on undesig-

nated lands do not initiate rights_
3. Application.
a. Application to enter undesig-

nated lands initiates in the appli-
cant no present rights but only a
prospect of future rights of uncer-
tain existence and remains incom-
plete until susceptible of allow-
ance …----------------------

b. When complete-.-rights initi-
ated …_- -___ --_ -- --__ -- --_

4. Cancelation of designation be-
fore relinquishment.

a. The filing of a relinquishment
of a homestead entry operates eo
instanti not only to restore the
lands to the Government reservoir
of public lands but to affect them
with whatever burdens would pre-
viously have attached to them save
for the: life of the entry, and the
purchaser of the relinquishment has
no preferred status as against the
Government but only that of an
ordinary ,applicant …--- -

5. Cancelation-Evidence.
a. In contest brought by mineral

claimant against stock-raising en-
tries evidence insufficient to war-
rant cancelation of the entries
where no showing made of any
mineralized vein …___-_____

6. Cancelation of entry.
a. Lands of enlarged homestead.

entry which are free of all claims
are automatically restored by can-
celation of the entry to the Gov-
ernment reservoir of "vacant, unre-
served, and. unappropriated public
land" and hence are affected -by the
withdrawal of November 26, 1934 :

7. Contest.

a. Successful contestant gains
only procedural right of priority

263 I

295

295

347

295

281

22

295

Stock-Raising Homestead-Con. f Page:

over third parties and no substan-
tive right against the Government
to enter lands…____________-__=_ 295

b. Contestant's preference right
of entry …… _-___--_--__--__-_ 22

c. Contestant's tender of costs 22
8. Departmental jurisdiction to

designate.
a. The Department is without

jurisdiction to designate as of
stock-raising character land with-
drawn from entry by cofipetent
authority. A single failure to ob-
serve the rule neither changes nor
vitiates it_ ______________ __ 347

9. Designation.
a. Acts of settlement in advance

of designation are at the peril of
the applicant and create as against

ithe owner, the Government, no
rights or equities susceptible of
maturing into stock-raising home-
steads …… 847 __ ______ - -- 347

b. Discretionary with the Secre-
tary of theC Interior, not a matter
of right in the applicant… __----_ 347

10. Filing of application.
a. Ilas legal effect of an aban-

donment by entryman of his prior
asserted mining claims --___ 22

11. Future and existing rights.
a. The rights initiated by a stock-

raising homestead application for
undesignated lands, being only fu-
ture rights contingent in part upon
designation, are not present rights
within the meaning of the term "ex-
isting valid rights" in the saving
clause of the withdrawal order of
November 26, 1934, and cannot pre- -

vent such withdrawal from attach-
ing to the lands sought if they be.
nudesignated at the date of the or-
der… __…____ ----- 281

12.. Incomplete application.
a. A stock-raising homestead ap-

plication filed prior to the with-
drawal order of November 26, 1934,
for lands on that date remaining
undesignated cannot prevent said
withdrawal from attaching to the
lands sought, such application be-
ing incomplete and having initiated
only rights in futuro contingent
upon events not certain to occur,
not rights in esse within the mean-
ing of the term "existing valid
rights" in the saving clause of the
withdrawal: order … _-_____-__- 347

13. Marriage of entryman and
entrywoman.

a. Where- a homestead entryman
marries a homestead entrywoman
and they elect to- and are permitted
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Stock-Raising Homestead-Con. Page

to perform the residence require-
ments of his entry, upon final, de-
cision holding the entryman's entry
for cancelation for failure to com-
ply with the residence requirements,
the entrywoman should be required
to show cause why her entry should
not also be canceled … _-__- __- 320

14. Mineral Deposits.
a. Mineral deposits in ceded lte

Indian lands removed from opera-
tion of Mineral Leasing Act of Feb-
ruary 25, 1920 (41 Stat. 347),
where embraced in unperfected
bomestead entry under stock-rais-
ing homestead act_ __-_____-_= 3

15. Notice of status.
a. One buying a relinquishment

- of a stock-raising homestead entry.
is chargeable with knowledge of the
status of the lands and with the law
as to relinquishment and is not en-
titled to equitable consideration of
a rejected application on the plea of
ignorance and lack of notice … __ 281

16. Purchase of relinquishment.
See Cancelation of designation

before relinquishment.
17. Qualifications of entryman-

ownership of land- … ___- _…__ 320
18. Relinquishment.
a. Failure of a lessee of a stock-

raising homestead entry, who ob-
tained' his lease after the issuance
of final certificate and recorded the
same, to file notice of his lease in
accordance with Rule 98 of Prac-
tice does not by reason of such fail-
ure cause him to lose his rights in
the land by the acceptance of a re-
linquishment by the entryman and
caneelation of the entry, as the en-
tryman had no right to relinquish
the entry without the assent of the
lessee…-- ___ ---------- 43

b. Holder of unrecorded lease of a
stock-raising homestead entry, if he
files notice of his lease in the local

- office, is entitled under Rule 98 of
Practice to notice of any contest
or other proceeding affecting the
land, and his assent is necessary to
the acceptance of a relinquishment

- of the entry… __________ _ 343
P. Relinquishment of entry subse-

quent to final certificate should be
-accompanied by a certificate of
nonalienation from the register of
deeds of the county wherein the
land lies… __ __-__-- 343

19. Residence requirements.
a. Maintendnce of a home on the

&-entry -to -the -exclusion of it home
elsewhdr&e-evidence required.... * 320

20. -Right to make entry.-
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a. Where claimant has a valid-
settlement claim and a right to re-
instatement and amendment of his
entry prior to withdrawal of the
land, such rights are not -barred
for the reason that he filed an ap-
plication for second entry subse-
quent to a withdrawal of the land,
as there was no occasion for an ap-
plication for second entry … ------- 223

21. Rights of applicant.
a. Under sections 1, 2, and 8 of

the act, an application for original
entry is susceptible of allowance
only upon the happening of both of
two contingencies, designation of
the land and nonuser of the prefer-
ential right accorded to applicants
for additional entry, and only upon
such occurrence initiates in the ap-
plicant rights in esse, viz, (1) an
immediate, present, procedural right
of priority as against third par-
ties; and (2) an immediate, pres-
ent, substantive right of occupancy
of the land as against the Govern-
|ment …__----___--__--_--_--_- 347

22. Stock-Raising Homestead Act.
a. Construction and legislative

history-intent of Congress _
23. Taylor Grazing Act.
a. In effect repeals stock-raising

homestead law _-_-__-__
24. Withdrawal.

- a. Lands of enlarged homestead
entry which are free of all claims
are automatically restored by can-
celation of the entry to the Govern-
ment reservoir of "vacant, unre-
served, and unappropriated public
land" and hence are affected by the
withdrawal of November 26, 1934..

b. Stock-raising homestead ap-
plication- filed subsequently to with-
drawal of November 26, 1934, may
be rejected without action on accom-
panying- petition for designation_

c. Withdrawal of November 26,
1934. Where rights of claimant
were initiated by his settlement and
such -settlement was maintained
until the withdrawal of November
26, 1934, the.claimant has a valid
existing right excepted from the
force of the withdrawal and the
subsequent establishment of a graz-
ing district embracing-the land, and
the claimant may- be allowed to
change his-application for the land
settled upon .__-- _____-__

d. Rights initiated- by a stock-
raising homestead application for
undesignated lands, being only fu-
ture rights contingents in part upon
designation, are nbt present rights

347

1347

295

295

223
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within the: meaning of the term
"existing valid rights" in the saving
clause of the withdrawal order of
November 26, 1934, and cannot pre-
vent such withdrawal from attach-
ing to the lands sought if they be
undesignated at the date of the
order… ___--- -- ---__ - -_-__ --

e. Where a person filed home-
stead -application prior to January
1, 1985, for land which was in-
cluded in a petition for stock-drive-
way withdrawal and not allowed
until after. January 1,; 1935 when
petition for withdrawal was finally
denied, entryman not entitled to
invoke the benefits of the act of
August-27, 1935 (49 Stat. 909)----

Subrogation.
1. Right of an insurance company

to present a subrogated claim for
damage must be based on actual
payment to the assured _- _-_

Surplus Lands.
1. Designation.
a. Effect of designation as public

lands of ceded surplus Indian lands.

Survey.
1. Alaska.
a. Act of July 8, 1916 (39 Stat.

352), applicability

Swamp Lands.
1. Survey application- of lands un-

claimed by State.
a. If the natural object meandered

is swamp land never claimed.by the
State under the swamp-land grant,
an applicant for- such land who
claims no rights under the State is
not in a position to ask for a survey
on the ground that the land is
swamp land _----____--___-_

Taylor Grazing Act.
1. Appeal.
a. Upon appeal by lease-applicant

from the rejection in part by the
Commissioner of a lease application
under section 15, the Department
may execute the lease and declare
Commissioner's decision final… ----

b. What is reversible error ___
2. Contributions of funds re-

ceived by State under section 10.
a. Modification of the Executive

order of January 17, 1873, unneces-
sary in order to permit regional
graziers to participate in the: ex-
penditure of State grazing funds-
in the manner authorized by State

INDEX

Page

281

134

258

330

239

276

290
305

Taylor Grazing Act-Continued. Page-
- laws -enacted pursuant to section

10 of the act …____----_-_-__- 226
b. Secretary of the Interior is au-

thorized under section 9 of the act
to accept contributions of funds re-

-ceived by a State under section 10
- when proffered to him by the State,

even -though the contributions are
conditioned on his use of the money
for a specified type of expense Inci-
dent to the administration, protec-
tion, or improvement of the grazing
district wherein the funds origi-
nated- - __---- ___-- __-- __-_ 226

83. IDepartmental rules.
a. Grazing licenses-commensu-

rability standards … -_-____- 305
b. Grazing licenses-priority of

use8 _________----_----__-- 305
4. District Advisory Boards.
a. Board of District Advisors

Powerless to make rules. Its func-
tion is entirely advisory … _-_-__ 92

5. Leases utnder section 15.
a. Discretionary with the Secre-

tary of -the Interior whether or not
to issue lease under this section.-_ 289

b. Section contemplates award of
leases not merely to owners but to
owners occupying and-using contigu-
ous lands for grazing of livestock.
Applicant for lease who is engaged
in the business. of purchasing, sell-
ing, and assigning of grazing lands
and is: not engaged in the livestock
business is not a qualified occupant
for a lease under this section.
Lessees: of contiguous privately
owned lands entitled toilease under
act and not the lessor … 8---------- 380

6. Licenses and permits.
a. Applicants must be. stock

owners Hand citizens or prospective
citizens. Indians who are stock
owners are eligible applicants … _-_- 79

b. Authority of the Secretary to
issue regulations grading applicants -
for grazin'g permits on basis of
priority of use __- __- 62

c. Construction of section 3, pro-
viding that preference be given in
the issuance of grazing permits to
persons in certain enumerated
classes… _____-____-_-_-_-_- …62

d. Order of preference when -

available range insufficient to meet
requirements of all applicants- 305

e. Preference rights. Indian
stock owners owning an interest
in land or occupancy, right in tribal-
land or water rights entitled to
preference under -actt and regula- -
tions -pursuant thereto … … 80.
-f. Priority of use. -Local custom ,

as a standard for determining- pri-I
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Taylor Grazing Act-Continued.. Page.
ority of use under rules of March
2, 19…6__________-- ___-___- 92

g. Rules of March 2. 1936. pro-:
viding for order of preference---- 92

7. Public sale of public lands.
a. The right to apply for public

sale of public lands as conferred
by section 14 offact is not a right
to such sale, the propriety thereof-
being discretionary with the Secre-
tary of the Interior __ __-_::-- 295

8. PueblosI
a. Compliance with State brand

and sanitary laws cannot be Lade
a condition precedent to the issu-
ance of grazing license in the ab-
sence of a departmental rule re-
quiring compliance. The question
of whether compliance should be
made a condition precedent to the
Issuance of a license or permit. is

:a matter of policy -------- _____ 308
b. Grazing privileges. Can file,

,, application in own name regard-
less of fact that the livestock it
owns are under the control of par-
ticular members of the tribe … 308

C. Individual members of pueb-
los who; have been designated to
carry on the function of livestock
raising need not join with pueblo
in the application, although such
joint application would be proper_ 308

9. Railroad lands.
a. Effect of withdrawal order of

November 26, 1934 ---------- 376
10. Secretary's discretion.
a. Discretionary with the Secre-

tary of the Interior whether or not
to issue lease under section 15
of act …… -----------------_ 289

11. State brand and sanitary
laws.

. a. Compliance with State brand
and sanitary laws cannot he made
a condition precedent to the issuo-
ance of grazing license in the% ab-
sence of a departmental rule requir-
ing compliance. The question of
whether compliance should be made
a condition precedent to the issu-
ance of a license or permit is a
'matter of policy _…__ …_-_- 308

- 12. Stock-raising homestead law.
a. Taylor Grazing Act in effect

repeals the stock-raising homestead
law. Stock-raising homestead ap-
plicants are not prejudiced by the
change in the: land policy since
no citizen has a vested, right in a
statute or governmental policy-_ 347

- Territories.
See name of Territory concerned.

125897-39---42

625

Tidelands. Page

1 State of California, title to
tidelands__ _ _---- - :_-_-_--- - 60

2. Stipulations between parties.
a. Stipulation between parties as

to what land is tideland and what
land -is public land does not bind
the United States.. and an; appli-

- (ant .for survey of a tract as public'
Innd. who lbas stipulated that the
land is tideland, is not estopped by
the stipulation: from showing that
the land is public land … _- _- 1 276

Title.
- 1. State and United States.

a. Title to lands under navigable
body of water vested in State---- 88

Tribal Lands.
See Iadiass and Indan. Lands.

Ultra Vires.
1. Reservation in the. Territory

of perpetual grazing rights in Ha-
waii National Park approved by
Secretary ultra vires … __ - -

United States.V
1. Damage claims.
a. Liability for erroneous allow-

ance of homestead entry through
negligence of General Land Office

2. Priority of claims.
a. Act of December 21, 1908 (45

Stat. 1057), providing that "claims
of United States arising out of any
contract authorized by. this act
shall have priority over all others"
entitles United States thereto only
so long as the net proceeds from
power development are in-the hands
of the irrigation district-

United'States Code.
Sections cited, table _

Void Entry.
See Negligence.

Waiver.
1. Homestead entry.
a. Effct of withdrawal of pref-

erence right waiver _- _-_

Wards.
1. Alaska natives, status as

wards of United States __-_-_
See also Indians and Indian Leads.

1 263

250

116

xxxii

. 76

137

Warren Act Contracts.
* See Reclanation.

Water Rights.
1. Base property for grazing

license. . -

a. Where a water hole is not one.
-of natural occurrence but has been

I
i

.; .

'I'
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* Water Rights-uContillned -- Page
developed, entirely. by human, agency,

- it is not a water hole within the
imeaning of the Executive- order of
April: 17. 1926., and, if owned- or
controlled hby an 'applicant for a%--
grazing- license, it may bh -recof- -
nized -as base property for such
license… 387

2. Department's jurisdiction.
a. As -between private parties, the -

Department is without jurisdiction -

- to determine the question- as to the
right to water, that being a matter:
solely within the province of the
State courts…8_ - ___ 325

38 Executive order of- April 17,
* .1926. : L L 

a. Departmental Order of -Inter-
pretation No. 208, issued August 22,
1934, pursuant to Executive order of
April 17, 1926, revoked …__-__-_- _ 387-

b. Executive order of April 17,
1926, does not apply to water which,
in its- natural ddndition, does not
furnish or retaisi a supply of water

: -available for public use -…8--- 387
c. Where lands containing waters - - -

to which the Executive. order of
April 17,1926, is not applicable have
been included in a departmental Or- .
der of Ifterpret tion, such order
shonld be revoked_ … ____-____ 387

4. Maintenanceof reservoir. 
a. Mainteiananv, of reservoir -on on

vacant pubblic land collecting flood
water only, -erected. prior,.to with-
drawal of April -17 1926, is not a
water hole within the. meaning of
.such withdrawal =_ - 8 _ 325

5. State contro 
-. C trol.a - .'

, I a. Contiact made by an irrigation- --
'district, pursuant to, the Warren.
Act, and providing for the delivery
of an aggregate 'amount of wate-
according to a graduated schedule
"as in full satisfaction of all .its 
rights to the water b- -- ' * both:-
natural flow and surplus storage,"
limits the district's use of water to
the anmounts specified fn -the con-
tract schedule at any',given time,
notwithstanding what. its natural
flow appropriation may be under-
State law-- - --- 148

b - b. Doctrine of. -appurtenancy of,:,
water rights to land- is precluded by -
assignment of a water right having
an earlier priority under the State
law _-- -- _-- --- -__ -- _- 148

c. When amount of water specd- 
fled for delivery by United; States
in a Warren Act-bontract equals the
limitation imposed by State law on
the use of water, no sale or assign-
ment of a water right is effected.- 148

-Water Rights--Continued.-: Page
6. Warren Act contracts. '
a. Breach of contract with tUniteds

States _ -_-_'__ -' - E 148
b. See also Reclmomytion\ ' . -
T. Withdrawal order. - '
a. Under the provisions of Sec-

tion 9340. -Revised Statutes, em-
bodyin-g- §ection 17 of the-aet of Juliy
9, 1870 (16 Stat. 218), subsequent
disposal or withdrawal of lands con- -

taining waters, the rights to which
have vested or accrued, are subject
to an 'easement sufficient to permit
of the continued ise of such waters 387

Waters. ' - -
1. Alaska. -

a. -Territorial tidewaters and sub- -

merged lands part of public domain -

and held as public trust. Disposi-
tion for use of Alaskan natives _--- 110

lb. Under act of May 1, 1936, eo
reservation consisting solely of wa- ::
ters can be created ------ 110

2. Federal Range Code.-
a. Competing waters and prior. -

waters-- ----- __ .___ 363
b. In computing the service value

- of a particular water, not only the
amouht of the: water, but also the
topographical and other factors that
limit 'the area that can b3 grazed -

from itfmu'st be considered … 366
c. Where there are competing wa-

ters of the same class; neither water -

entitles the applicant to a graziiig
permit or license for the full service
value -thereof, but there must be a
deduction in each license or permit
to the ectent of one-half of -the
carryiig capacity of- the area serv-
iced jointly by -the waters - 8 366

3. Hot-water privileges at iaot
Springs -National Park --- 127'

Wheeler-Howard Act. - - -

See Indians end Indian Lands, In- -

dian Reoirganization Act.

Withdrawal. : - : --

1. Of -preference right waiver,
homestead entry …_ ___-_-_-_

See alsto Stoock-aising Home-
stead.: -

Withdrawals. - - -

1. Lands containing waters.
a. The order of withdrawal of

April 17. 1926, took effect as:to all
-subdivisions of the "vacant,. unap-
propriated, unreserved public lands"
containing the waters described in
the order, the subsequent interpre-
tive order being no more than an

76
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Withdrawals-Continued.
official finding that a certain tract
is of the character and has the
status defined in the order and is
subject thereto

Words and Phrases.
1. Color of title, see State selec-

tion.
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Pag Words and Phrases-Continued. Page
2. "Crown, Government, and pub-i

lie lands," see Hawaii.
3. "Repeals by implication are not

325 favored," see Statutory Construc-
tion.

4. Res ipsd loquitur, see Negli-
gence.

5. Res j;udicata, see Practice.
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