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ERRATA
On page 224, the date of approval of regulations should be March II, 1936:
On page 226, the date, February 19, 1935, in the first paragraph, should be

February 8, 1935.
On page 246, fifth line, "D. D." should read ". D."
On page 378, line 3, of first headnote, "with" should read "within."
On page 384, the date 1936 should be 1935.
On page 564, the date 1936 should be i935.
Circular No. 1412, referred to on page 93, appears in Vol. 56 I. D.

EDITOR'S NOTE.-This publication (volumes 1 to, 55, and digest in two parts,.
part 1, with supplement, covering volumes 1 to 51, and part 2, covering
volumes 1 to 50, inclusive) is held for sale by the Superintendent of Docu-
ments, Office of Public Printer, Washington, D. ., to whom all c6rrespondence
relating thereto should be addressed.
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PREFACE

In 1883 the Department of the Interior began publication of the
more important decisions of the Land Department with the view
to preserving in authentic manner and in permanent form con-
venient for reference a line of consistent precedents in departmental
rulings illustrating the land laws of the United States. Prior to
that time the only published decisions of the Department were those
by private reporters, the more familiarly known being Brainard,
Copp, and Lester. As- originally conceived, the publication en-
titled "Decisions of the Department of the Interior relating to' the
Public Lands", and thereafter referred to as the "Land Decisions",
pertained almost exclusively to matters coming under the jurisdic-
tion of the General Land Office and a few matters from the Indian

.Office. Gradually the jurisdiction of the Department has been en-
larged by the creation of new bureaus, among- them being the
Bureau of Reclamation, the Geological Survey, and, the National
Park Service. Many new laws have been enacted and policies
established relating to the Indians and Indian Affairs. New and
important problems in other bureaus and services are constantly
arising and call for solution. Consequently, there has been an
increasingly growing demand for the publication of decisions by
the Secretary and his Assistant Secretaries, and opinions by the
Solicitor, relating to matters other than those pertaining to the
public lands. On July 7, 1930, the Secretary issued an order amend-
ing the title so as to read "Decisions of the Department of the
Interior", :and directing that thereafter leading decisions and im-
portant opinions relating to all activities of the Department be
published in future volumes.. Including this volume, 55 volumes
have been published, covering the period from July 1881 to Sep-
tember 9, 1936. Volumes 1 to 52 are referred to as the "Land
Decisions" (L. D.). The abbreviation "I. D." when used in cited
decisions of the Department and in the opinions of the Solicitor
has reference to volume 53 and later volumes of this work. While
a chronological order has been generally observed in the present
volume, this has at times proved impracticable, so that final resort
should be had to the tables of cases, opinions, etc., reported, appear-
ing in the fore part of the volume.
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Harrison, Luther (4 L. D. 179); overruled,
17 L. D. 216.

Harrison, W. R. (19 L. D. 299); overruled,
33 L. D. 539.

Hart v. Cox (42 L. D. 592) ; vacated, 260
U. S. 427. (See 49 'L. D. 413.)

Hastings and Dakota Ry. Co. . Christen-
son et al.. (22L. D. 257) ; overruled, 28
L. D. 572.

Hayden v. Jamison (24 L. D. 403); va-
cated, 26 L. D. 373.

Haynes v. Smith (50 L. D 208); over-
ruled, 54 I. D. 150.

Heilman v. Syverson (15 L. D. 184); over-
ruled, 23 L. D. 119.

Heinzman et al. v. Letroadec's Heirs et al.
(28 L. D. 497) ; overruled, 38 L. D. 251.

Heirs of Davis (40 L. D. 573) ; overruled,
46 L. D. 110.

Heirs of Philip Mulnix (33 L. D. 331)
overruled, 43 L. D. 532.

Heirs of Stevenson v. Cunningham (32
L L. D. 650); modified, 41 L. D. 119. (See
43 L. D. 196.)

Heirs of Talkington v. Hempfiing (2 L. D.
46) ; overruled, 14 L. D. 200.

Heirs of Vradenburg et al v. Orr et al.
-u (23 L. D. 323); overruled, 38 L. D. 253.
Helmer, Inkerman (34 L. D. 341) ; modi-
- fied, 42 L. D. 472.
Henderson, John W. (40 L. D. 518); va-

cated, 43 L. D. 106. (See 44 L.13. 112,
and 49 L. D. 484.)

Henning, Nellie J. (38 L. D. 443, 445); re-
called and vacated, 39 L. D. 211.

Herman v. Chase et al. (37 L. D. 5 90 )';
overruled, 43 L. D. 246.

Herrick, Wallace H.. (24 L. D. 23); over-
ruled, -25 L. D. 113.

Eaess, 11y, Assignee au L. J. 1z); over-
ruled, 51 L. D. 287.

Hickey, M. A., et al.. (3 L. D. 83); modi-A
fled, 5 L. D. 256.

Hildreth, Henry (45 L. D. 464); vacated,.
46 L. D. 17.

Hindman, Ada I. (42 L. D. 327); vacated.
: in part, 43 L. D. 191.

Hoglund, Svan (42 L. D. 405) ; vacated, 43
L. D. 538.'

Holden, Thomas A. (16 L. . 493) ; over-
ruled, 29 L. D. 166.

Holland, G. W. (6 L. D. 20)4 overruled,' 6-
L. D. 639; 12 1L. D. 436.

Holland, William C. (M. 27696), decided
Apr. 26, 1934, overruled in part, 55-
I. D. 221.

Hollensteinr, Walter.(38 L. D. 319); over-
ruled, 47 L. D. 260.

Holman v. Central Montana Mines Co. (3i
L. D. 568) ; overruled so far as in con-
fict, 47 L. D. 590.

Eon v. Martinas (41 L.1 D. 119); modified,.
43 L. D. 197.

Hooper, Henry (6 L. D. 624) ; modified, 9'
L. D. 86, 284.

Housman, Peter A C. (37 L. D. 352);
modified, 48 L. D. 629.

Howard, Thomas (3 L. D. 409) ; see 39 L.
D. 162, 225.

Howard v. Northern Pacific R. R. Coi (23:
L. D. 6)'; overruled, 28,L. D. 126.

Howell, John H. (24 L. D. 35) ; overruled,
28 L. D. 204.

Howell, L. C. (39 L. D. 92) ; see 39 . D..
411. *; ,. I

iloy, Assignee of Hess (46 L. D. 421)
overruled, 51 L. D. 287.

Hughes v. Greathead (43 L. D. 497); va-
cated, 49 L. D. 413. (See 260 U. S. 427.)

Hull et al. v. Ingle (24 L. D. 214); over-
ruled, 30 L. . 258.

Huls; Clara (9 L. D. 401); modified, 21 L.
1. 377.

Hyde, F. A. (27 L. D. 472); vacated, 28
L. D. 28,4.

Hyde, i. A., et al. (40 L. D. 284); over-
ruled, 43 L. D. 381.

Hyde et al. v. Warren et al. (14 I,. D. 576;
15 L. D. 415) ; see 19 L. D. 64..

Ingram, John D. (37 L. D. 475); see 43
L. D. 544.

'Inman v. Northern Pacific R. R.. Co. (24'
L. D. 318) ; overruled, 28 L. D. 95.

Interstate Oil Corporation and, Frank O.'
Chittenden (50 L. D. 262):; overruled so
far as in conflict, 53 I; D. 228.

Iowa Railroad Land Co. (23.13. D. 79; 24
L. i. 125).; vacated, 29 L. D. 79.

Jacks . Belard et a. i (29 L. D. 369).; va:
cated; 30,L. .D. 345.

Jackson Oil Co. v. Southern Pacific R. R.
Co. (40 L. D.. 528) ; overruled, 42 L. D
317.'
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Johnson v. South Dakota (17 L. D. 411);
overruled, 41 L. D. 22.

Jones, James A. (3 L. D. 176); overruled,
8 L. D. 448.

Jones v. Kennaett (6 L. D. 688); overruled,
14 L. D. 429.

Kackmann, Peter (1 L. D. 86) overruled,
16 L. D. 464.

Kemper v. St. Paul and Pacific R. B. Co.
(2 C. L. L. 805) ; overruled, 18 L. D. 101.

King v. Eastern Oregon Land Co., (23 . D.
579); modified, 30 L. D 19.

Kinney, E. C. (44 L. D. 580) ; overruled so
far as in conflict, 53 I. D. 228.

Kinsinger v. Peck (11 L. D. 202) ; see 39
L. D. 162, 225.

Kiser . Reech (17 L. D. 25); overruled,
23 L. D. 119.

Knight, Albert B., et al. (30 L. D. 227)
overruled, 31 L. D. 64.

Knight v. Heirs of Knight (39 L. D. 362,
491; 40- L. D. 461); overruled, 43 L. D.
242.

Kniskern v. Hastings and Dakota Ry. Co.
(6 C. L. 0. 50) ; overruled, 1 L. D. 362.

Kolberg, Peter F. (37 L. D. 453) ; over-
ruled, 43 L. D. 181.

Krigbaum, James T. (12 L: D. 617) ; over-
ruled, 26 L. D. 448.

Krushnic, Emil L. (52 L. D. 282, 295); va-
cated, 53 I. D. 42, 45. (See 280 U. S.
306.)

Lackawanna Placer Claim (36 L. D. 36)
overruled, 37 L. Di 715.-

Lamb v. Ullery (10 L. D. 528); overruled,
32 L. D. 331.

Largent, Edward B., et a?. (13 L. D. 397)
overruled, 42 L. D. 321.

Larson, Syvert (40 L. D. 69); overruled,.
43 L. D. 242.

Lasselle a. Missouri, Kansas and Texas By.
Co. (3 C. L. 0. 10) ; overruled, 14 L. D.
278.

Las Vegas Grant (13 L. D. 646; 15 L. D.
58) ; revoked, 27 L. D. 683.

Laughlin, Allen (31 L. D. 256); overruled,
41 L. D. 361.

Laughlin v. Martin (18 L. D. 112) modi-
fied, 21 L. D. 40.

Law v. State of Utah (29 L. D. 623)
overruled, 47 L. D. 859.

Lemmons, Lawson H. (19 L. D. 37); over-,
ruled, 26 L. D. 389.

Leonard, Srah (1 L. D. 41); overruled,
16 L. D. 464.

Lindberg, Anna C. (3 L. D. 95); modified,
4 L. D. 299.

Linderman v. Wait (6 L. D. 689); over-
ruled, 13 L. D. 459.

Linhart 'v. Santa Fe Pacific R. R. Co. '(36
L. D. 41) ; overruled, 41 L. D. 284. (See
43 L. D. 536.)

Little Pet Lode (4 L. D. 17; overruled,
25 L. D. 550.

Lock Lode (6 L. D. 165) ; overruled, 26
L. D. 123.

Lockwood, Francis A. (20 L. D. 361)
modified, 21 L. D. 200.

Lontrgan v. Shockley (33 L. D. 238);
overruled, 34 L. D. 314; 36 L. D. 199.

Louisiana, State of (8 L. D. 126).; modi-
fied, 9 L. 13, 157.

Louisiana, State of (24 L. D. 231); va-
cated, 26 L. D. 5.

Louisiana, State of (47 L. D. 366); over-
ruled so far as in conflict, 51 L. D. 291.

Louisiana, State of (48 L. D. 201); over-
ruled so far as in conflict, 51 L. D. 291.

Lucy B. Hussey Lode (5 L. D. 93); over-
ruled, 25 L. D. 495.

Luton, James W. (34 L. D. 468); overruled,
35 L. D. 102.

Lyman, Mary 0. (24 L. D. 493); overruled,
43' L D. 221.

Lynch, Patrick (7 L. D. 33); overruled, 13
L. D. 713.

McBride v. Secretary of. the Interior (8
C, L. 0. 10) ; modified, 52 L. D. 33.

MeCalla v. Acker (29 L. D. 203) ; vacated,
30 L. D. 277.

McCornick, William S. (41 L. D. 661, 666)
vacated, 43 L. D. 429.

*MeCraney v. Heirs of Hayes (33 L. D. 21)
overruled, 41 L. D. 119. (See 43 L. D.
196.)

McDonald, Roy et al. (84 L. D. 21) ; over-
ruled, 37 L. D. 285.

5 McDonogh School Fund (11 L. D. 378);
overruled, 30 . D. 616. See 35 L. D.
399.)

McFadden et a. v. Mountain View Mining
and Milling Co. (26 L. D. 530) ; vacated,
27 L. D. 358.

McGee, Edward D. (17 L. D. 285) ; over-
ruled, 29 L. D. 166.

McGrann, Owen (5 L. D. 10); overruled,
24 L. D. 502.

McGregor, Carl (37 L. D. 693); overruled,
38 L. D. 148.

McKernan v. Bailey (16 L. D. 368) ; over-
ruled, 17 L. D. 494.

*Mclittrick Oil Co. v. Southern Pacific B.
R. Co. (37 L. D. 243) ; overruled, 40
L. D. 528. (See 42 L. D. 317.)

McNamara et al. v. State of California (17
L. D. 296) ;, overruled, 22 L. D 666.

McPeek v. Sullivan et al. (25 L. D. 281)
overruled, 36 L. D. 26.

Madigan, Thomas (8 L. D. 188) ; overruled,
27 L. D. 448.

Maginnis, Charles .P. (31 L. D. 222); over-
ruled, 85 L. D. 399.

Maginnis, John S. (32 L. D. 14); modified,
42 L. D. 472.

Maher, John M. (34 L. D. 342); modified,
42 L. D. 472.

Mahoney, Timothy (41 L. D. 129); over-
ruled, 42 L. . 313.
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Makela, Charles (46 L. D. 509) ; extended
49 L. D. 244.

Makemson v. Snider's Heirs (22 L. D. 511)
overruled, 32 L. D. 650.

Malone Land and Water Co. (41 L. D.
138) ; overruled in part, 43 L. D. 110.

Maney, John J. (35 L. D. 250); modified,
48 L. D. 153.

Maple, Frank (37 L. D. 107); overruled,
43 L. D. 181.

Martin v Patrick (41 L. D. 284); over-
ruled, 43 L. D. 536.

Mason v. Cromwell (24 L. D. 248); vacated,
26 L. D*. 369.

Masten, E. C. (22 L. D. 337) ; overruled,
25 L. D. 111.

Mather et al. v. Hackley's Heirs (15 L. D.
487) ; vacated, 19 L. D. 48.

Maughan, George W. (1 I L. D. 25) ; over-
ruled, 7 L. D. 94.

Maxwell and Sangre de Cristo Land Grants
(46 L. D. 301) ; modified, 48 L. D. 88.

*Mee v. Hughart et al. (23 L. D. 455)
vacated, 28 L. D. 209. In effect rein-
stated, 44 L. D. 414, 487; 46 L. D. 434;
48 L. D. 195, 346, 348; 49 L. D. 260, 662.

*Meeboer v. Heirs of Schut (35 L. D. 335);
overruled, 41 L. D. 119. (See 43 L. D.

* 196.)
Mercer v. Buford Townsite (35 L. D. 119)

overruled, 35 L. D. 649.
Meyer, Peter (6 L. D. 639); modified, 12

L. D. 436.
Meyer v. Brown (15 . D. 307) ; see 39

L. D. i62, 225.
Miller, Edwin J. (35 L. D. 411) ; overruled,

43 L. . 181.
Miller v. Sebastian .(19 L. D. 288); over-

ruled, 26 L. D. 448.
Milner and North Side R. R. Co. (36 L. D.

488) ; overruled, 40 L. D. 187.
Milton et al. v. Lamb (22 L. D 339)

overruled, 25 L. D. 550.
Milwaukee, Lake Shore and Western Ry. Co.

(12 L. D. 79) ; overruled, 29 L. D. 112.
Miner v. MarlIott et al. (2 L. D. 709)

modified, 28 L. D. 224.
Minnesota and Ontario Bridge Company (30

L. D. 77) ; no longer followed, 50 L. D.
359.

*Mitchell v. Brown (3 L .D. 65); overruled,
41 L. D. 396. (See 43 L. D. 520.)

Monitor Lode (18 L. D. 358); overruled, 25
L. D. 495.

Monster Lode (35 L. D. 493); overruled so
far as in conflict, 55 I. D. 348.

Moore, Charles H. (16 L. D. 204); over-
ruled, 27 L. D. 482.

Morgan . Craig (10 C. L. 0. 234); over-
ruled, 5 L. D. 303.

Morgan v. Rowland (37 L. D. 90); over-
ruled, 37 L. D. 618.

Moritz v. Hinz (36 L. D. 450); vacated, 37
L. D. 382.

Morrison, Charles S. (36 L. D. 126); modi-
- fied, 36 L. D. 319-

Morrow et l. v. State of Oregon et al. (32
L. D. 54) ; modified, 33 L. D. 101.

Moses, Zelmer R. (36 L. D. 473) overruled,
44 L. D. 570.

Mountain Chief Nos. 8 and 9 Lode Claims
(36 L. D. 100) ; overruled in part, 36
L. 2*. 551.

Mt. Whitney Military Reservation (40 L. D.
315); see 43 L. D. 33.

Muller, Ernest (46 L. D. 243) ; overruled,
48 L. D. 163.

Muller, Esberne K. (39 L. D. 72) * modified,
39 L. D. 360.

Mulnix, Philip, Heirs of (36 L. D. 331)
overruled, 43 L. D. 532.

Nebraska, State of (18 L. D. 124) ; over-
ruled, 28 L. D. 358.

Nebraska, State of, v. Dorrington (2 C. L.
L. 647) ; overruled, 26 L. D. 123.

Neilsen v. Central Pacific R. R. Co. et al.
26 L. D. 252); modified, 30 L. D. 216.

Newbanks v. Thompson (22 L. D. 490);
overruled, 29 L. D. 108.

Newlon, Robert C. (41 L. D. 421); over-
ruled, 43 L. D. 364.

New Mexico, State of (46 L. D. 217); over-
ruled, 48 L. D. 98.

New' Mexico, State of (49 L. D. 314); over-
ruled, 54 I. D. 159.

Newton, Walter (22 L. D. 322) ; modified,
25 L. D. 188.

New York Lode and Mill Site (5 L. D-
513) ; overruled, 27 L. D. 373.

*Nickel, John R. (9 L. D. 388) ; overruled,
41 L. D. 129. (See 42 L. D. 313.)

Northern Pacific R. R. Co. (20 L. D. 191)
modified, 22 L. D. 224; overruled, 29'
L. D. 550.

Northern Pacific R. R. Co. (21 L. D. 412;.
23 L. D. 204; 25 L. D. 501) ; overruled,
53 I. D. 242. (See 26 L. D. 265; 33
L. D. 426; 44 L. D. 218; 177 U. S. 435.)

Northern Pacific Ry. Co. (48 L. D. 573);
*overruled so far as in conflict, 51 L. D.
196. (See 52 L. D. 58.)

Northern Pacific R. R. Co.: v. Bowman (T
L D. 238) ; modified, 18 L. D. 224.

Northern Pacific R. R. Co. v. Burns (6 L
D.,21) ; overruled, 20 L. D. 19L

Northern Pacific R. R. Co. . Loomis (21
L. D. 395) ; overruled, 27 L. D. 464.

Northern Pacific R. R. Co. i . Marshall
et ci. (17 L. D. 545) ; overruled 23
L. D. 174.

Northern Pacific R. R. Co. v. Miller (7
L. D. 100) ; overruled, 16 L. D. 229.

Northern Pacific R.' R. Co. a. Sherwood (23
L. D. 126) ; overruled, 29 L. D. 550.

Northern Pacific B. R. Co. v. Symons (22
L. D. 686); overruled, 28 L. D. 95.

Northern Pacific R. R. Co. v. Urquhart (S
L. D. 365) ; overruled, 28 L. D. 126.

Northern Pacific R. R. Co. v. Walters et al.
(13 L. D. 230) ; overruled so far as in
conflict, 49 L. D. 891.
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Northern Pacific R. R. Co. v. Yantis (8
L. D. 58) overruled, 12 L. D. 127.

Nyman v. St. Paul, Minneapolis, and Mani-
toba Ry. *Co. (5 L. D. 396) overruled,
6 L. D 750.

O'Donnell, Thomas J. (28 L. D. 214); over-
ruled, 35 L. D. 411.

Olson v. Traver et al. (26 L. D. 350, 628)
. overruled, 29 L. D. 480; 30 L. D. 382.
Opinion A. A. G. (35 L. D. 277) ; vacated,
* 36 L. D. 342.
Opinion of Solicitor, August 8, 1933 (M.
* 27499) ; overruled, 54 I. D. 402.
Oregon and California R. R. Co. v. Puckett

(39 L. D. 169) ; modified, 53 I. D. 264.
Oregon Central Military Wagon Road Co.

v. Hart (17 L. D. 480) ; overruled, 18
I L. D. 543.

Owens et a v. State of California (22 L.
D. 369); overruled, 38 L. D. 253.

Pacific Slope Lode (12 L. D. 686); over-
ruled, 25 L. D..518.

Papini v. Alderson (1 B. L. P. 91); modi-
fied, 5 L. D. 256.

Patterson, Charles E. (3 B. D. 260); modi-
fied, 6 . D. 284, 624. -.

Paul Jones Lode (28 L. D. 120); modified,
81 L. D. 359.

Paul v. Wiseman (21 L. D. 12); overruled,
27 L. D. 522.

Pecos Irrigation and Improvement .Co. (15
L. D. 470) ; overruled, 18 L. D. 168, 268.

Pennock, Belle L. (42 L. D. 315); vacated,
43 L. D. 66.

Perry .. Central Pacific R. R. Co. (39 L.
.D.. 5) ; overruled so far as in conflict,
47 L. D. 304.

Phebus, Clayton (48 L. D. 128); overruled
so far as in conflict, 50.L. D. 281.

Phelps, W. L. (8 C. L. . 139); overruled
* 2 L. D, 854.
Phillips, Alonzo (2 L. D. 321); overruled,

15 L. D. 424.
Phillips v. Breazeale's Heirs (19 L. D.
* 573); overruled, 30 L. D. 93.

Pieper, Agnes C. (35 L. D. 459); over-
. ruled, 4 L. D. 374.
Pierce, Lewis W. (18 L. D. 328); vacated,
* 53 I. D. 447.:
Pietkiewicz et al. v. Richmond (29 L. D.

195) ; overruled, 37 L. D. 145.
Pike's Peak Lode (10 L. D.. 200) ; over-

ruled in part, 20 L. D. 204.
Pike's Peak. Lode (14 L. D. 47); overruled,

20 L, D. 204.
Popple, James (12 L. ID. 433); overruled,

13 L. D. 588.
Powell, D. C. (6 L. D. 302); modified, 15

L. D. 477.
Premo, George (9 L. D. 70); see. 39 L. D.

162, 225.
Prescott, Henrietta P. (46 L. D. 486)

overruled, .51 L. D. 287.
Pringle, Wesley (13 L. D. 519).; overruled,

29 L. D. 599.

Provensal, Victor H. (30 L. D. 616); over-
ruled, 35 L. D. 399.

Prue, Widow of Emanuel (6 L. D. 436);
vacated, 33 L. D 409.

Pugh, F. M., et al. (14 L. D. 274); in ef-
fect vacated, 232 U. S. 452.

Puyallup Allotments (20 L. D. 15T); modi-
fied, 29 L. D. 628.

Rancho Alisal (1 L. D. 173; overruled,
5. L.:D. 320.

Rankin, James D., et al. (7 L. D. 411);
overruled, 35 L. D. 32.,

Rankin, John M. (20 L. D. 272) ; reversed,
21 L. D. 404.

Rebel Lode (12 L. D. 683).; overruled, -20
L. D. 204; 48 L. D. 523.

*Reed v. Buffington (7 L. D. 154) ; over-
ruled, 8 L. D. 110. (See 9 L. D. 360.)

Regione v. Rosseler (40 L. D. 93); vacated,
40 L. ID. 420.

Rialto No. 2 Placer Mining Claim (34 L. D.
44) ; overruled, 37 L. D. 250.

Rico Town Site (1 L. D. 566) ; modified, 5
L. D. 256.

Rio Verde Canal Co. (26 L. D. 381) ; va-
cated, 27 L. D. 421.

Roberts v. Oregon Central Military Road
Co. (19 L. D. 591) ; overruled, 31 L. D.
174.

Robinson, Stella G. (12 L. D. 443) ; over-
ruled, 13 L. D. 1.

Rogers, Fred B. (47 L. D. 325); vacated,
-53 I. D. 649.

Rogers, Horace B. (10 L. D. 29); over-
ruled, 14 L. D. 321.

Rogers v. Atlantic and Pacific R. R. Co.
(6 L. D. 565) ; overruled, 8 L. D. 165.

*Rogers v. Lukens (6 L. D. 111) ; over-
ruled, 8 L. D. 110. (See 9 L. D. 360.)

Romero v. Widow of Knox (48 L D. 32)
overruled' so far as in conflict, 49 L. D.
244.

Roth, Gottlieb (50 L. D. 196); modified, 50
L. D. 197. -

Rough Rider and Other Mining ClaimsX (41
L. D. 242, 255) ; vacated, 42 L. D. 584.

St. Clair, Frank (52 L. D. 597) ; modified,
53 I. D. 194.

*St. Paul, Minneapolis and Manitoba Ry;
Co. (8 L. .D. 255) ; modified, 13 L. D.
8.54. (See 32 L. D. 21.) ;

St. Paul, Minneapolis and Manitoba Ry. Co.
v. Hagen (20 L. D. 249); overruled, 25
L. D. 86.

St. Paul, Minneapolis and Manitoba Ry. Co.
v. Fogelberg (29 L. D. 291) ; vacated, 30
L. D. 191.

Salsberry, Carroll (17 L. D.. 170),; over-
ruled, 39 L. D. 93.C

Sangre de Cristo and Maxwell Land:Grants
: (46 L. D. 301) ; modified, 48 L. D. 88.
Santa Fe Pacific R. R. Co. v. Peterson (39

L. D. 442) ; overruled, 41 L. D. 383. ;
Satisfaction Extension Mill Site. (14 L. D.

173). (See 32 L. D. 128.)
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Sayles, Henry P. (2 L. D. 88) modified,
6 L. D. 797.

Schweitzer . Hilliard et al. (19 L. D.
294) ; overruled, 26 L. D. 639.

Serrano v. Southern Pacific R. B. Co. (6
L.. 0. .93) ; overruled, 1 L. D. 380.

Shale Oil Company. See 55 I. D. 287.
Shanley v. Moran ( L. D. 162); overruled,

15 L. D. 424.
Shineberger, Joseph (8 L. D. 231); over-

ruled, 9 L. 33. 202.
Simpson, Lawrence W. (35 L. D. 399, 609);

modified, 36 L. D. 205. .
Sipchen v. Ross (1 L. Di 64) ; modified

4 L. D. 152.
Smead v. Southern Pacific R. . Co. (21

L. D. 432),; vacated, 29 L. D. 135.
Snook, Noah A., et at. (41 L. D. 428);

overruled, 43 L. D. 364. '
Sorli . Berg (40 L. D. 259); overruled,

42 L. D. 557.
South Star Lode (17 L. D. 280) overruled,

20 L. D. 204; 48 L. D. 523.
Southern Pacific R. R.: Co. (15 L. D. 460)

reversed, 18 L. D. 275.
Southern Pacific R. R. Co. (28 L. D. 281)

* recalled, 32 L. D. 51.
Southern Pacific R. R. Co. (33 L. D. 9)

recalled, 3 L. D. 528.
Southern Pacific R. . Co. . Burns (31

L. D. 272) ; vacated, T L. D. 243.
Spaulding v. Northern Pacific R. R. Co. (21

L. D. 57) ; overruled; 31 L. D.' 151.-
Spencer, James (6 L. D. 217); modified,

6 L. D. 772; 8 L. D. 467.
Spruill, Lelia May (50 L. D. 549); over-

ruled, 52 L. D. 889.
Standard Shales Products Co. (52 L. D.

522); overruled so far as in conflict, 53
I. D. 42.

State of California (14 L. P. 253); vacated,
23 L. D. 280.;

State of California (15 L. D. 10) ; over-
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DECISIONS

OF THE

DEPARTMENT OF THE INTERIOR

JOSEPH CUNNINGHAMa

Decided October 4, 1934

OIL AND GAS LANDS-PROSPECTING LEASE-TIDE AND SUBMERGED LANDS-TITLE,
SovEREIGNTY AND JURISDICTION.

Absolute property in and dominion and. sovereignty over the soils beneath
their tide waters have been reserved to the several States, so that land
in the State of California below the line of ordinary high tide s not
subject to prospecting under a Federal oil and gas prospecting permit,
title to said land having passed to the State, subject only to the paramount
right of navigation over the waters so far as such navigation might be
required by the necessities of commerce with foreign nations or among

, the several States.
WATALTERS, First Assistcnt Secretary:

On February 6, 1934, Joseph Cunningham filed an application to
prospect for oil and gas upon a certain tract of land; ,described by.
metes and ounds and comprising about 1,600 acres, lying west, of.
Huntington Beach along the ocean in Orange county, California.
The applicant alleged-

That the oil and gas deposits contained in the above land is owned by the
United States of America. That said land to the best of applicant's knowledge
is within a known geological structure, and that offset wells have been. drilled
and for a period of years have had, and are now producing, large quantities
of oil. That every known device has been and is now being used to extract
oil from said lands. That said lands are submerged and unoccupied or claimed
by anyone to the applicant's knowledge. That said lands have never been
conveyed by the United States to anyone. : i

By decision of April 18, 1934, the Commissioner of the General
Land Office rejected the application, stating-

Huntington Beach is located in Las Bolsas private land grant in California,
and the west boundary of said grant is the Pacific Oceans Therefore, the land
applied for in this application is either within the exterior boundaries- of the
confirmed Las, Bolsas land grant, title to which has passed from the Govern-
ient, or in the Pacific Ocean. If it is below the line of ordinary high tide,
jurisdiction thereover is in the State of Californi, as upon its admission to
the: Union it became, by virtue of its sovereignty, the owner of all lands
extending seaward so far as its municipal domain extends, subject to the public
right of navigation.L

The applicant, by his attorney, has appealed on the following
grounds:

20683-36-Vo1. 55--1 1
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1. That an important question, not only of law but of public policy,
is involved and neithel has probably ever heretofore been presented,
argued, or discussed so thoroughly as now proposed.

2. That, in addition to the' bove, the question has never been
fully and completely considered in the light and trend of present-day
thought, 'Iegislation, 'and decisions. '

3. That the decision appealed: fronr is contrary to law and the
rights of the United States. -

4. That the Supreme Court of California has decided and recog-
nized that the State does not acquire titlk to minerals by virtue of
its so-called " sovereignty."

5. That the United States has never by act of Congress or other-
wise specifically granted, ceded, relinquished, or patented tide' or
submerged lands to the State of California or to any citizen.

6. That the State of Calif ornia accepted statehood with the express
stipulations and conditions that it would never interfere with the
primary disposal of the public lands within its limits, and that it
would pass no law and do no act whereby the title of the United
States to, and the right to dispose of, the same should be impaired or
questioned.

7 tThat certain decisions of the courts which imay be viewed by some
people as lendingi color or support to the view expressed by the Com-
missioner *can be fully and completely explained and. distinguished.

8. That in view- of new' conditions and trend of thought fancied
precedents should be overruled and the true rule or new precedents
established.

9. That the* limited political jurisdiction' of California over tide
and submetged' lands is in trust to police locally and -to prevent
improper uses of such lands.

10. That the unit plan of development contemplated by the appel-
]ant will not interfere with the development or pursuit of. filshing,
counerce, or navigation.
: 1.1 That the-granting of a permit, and a lease after discovery, ivill.

result in the payment of large sulis of money to the Federal Govern-
ment, of which the: State of California will receive a large share.

The appellant and his attorney ask that opportpnity be given for
oral presentation. and argument before the Department and that they
be given "the maximum of time in'which to prepare a ompre-:
hensive brief coveri4 the histry, constitution, laws, decisions, and
present trend of opinion, which will be helpful and determinative
of the question."X

In the case of Knight v. U. S. Land Association (142 U. S. 161)
the court said: -

It is the settled rule of law in this court that absolute property in, and
dominion and sovereignty over, the soils under the tide waters in the;original
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States were reserved to the several States, and that the new States since
admitted have the same rights, sovereignty and jurisdiction in that behalf
as the original States possess within their respective borders. Martin v.
Waddell (16 Pet. 367, 410):; Pollard v. HEgaan (3 How. 212, 229); Goodtitl v.
Kibbe (9 How. 471, 48) Mionford v. Wardwell (6 Wall. 423, 436); Weber v.
Harbor Commissionero (18 Wall. 57, 65).

The case last cited involved'tide lands in the State of California,
and with respect thereto the court said:
.Upon the admission of California into the Union upon equal footing with the

original States, absolute property in, and dominion and sovereignty over, all
soils under the tidewaters within her limits passed to the State, with the con-
sequent right to dispose-of the title to any part of said soils in such manner
as she might deem propel, subject only to the paramount right of navigation
over the waters, so far as.z-such navigation might be required by the; necessi-
ties of commerce with foreign nations or among the several States, the regula-
tion of which was vested in the General Government.

See also Shively v. Bo'wlby (152,U.,S. 1), and the cases therein
cited; Coburn v. San Mateo County (75 Fed. .520); United States v..
Hott Bank (270 U.'S. 49).

There is in the State of California a law providing for the issu-
ance of oil and gas prospecting permits and leases on State lands,
including tide and submerged lands (Stat. 1921, p. 404, as amended
by Stat. 1923, p. 593). In the case of Boone v.. KingsburZ (273 Pac.
797) the Supreme Court of California upheld the law, stating-
- We are satisfied that the State act under consideration is a valid exercise
of a right which inheres in the State by virtue of its sovereign power. It does
not iipinge upon the State or Federal constitutions and is not in conflict with
any act of Congress or the State of California.

' It is probable that the land in question has not been leased by
the State because the law referred to provides that, no. permits or
leases, shall be granted for tide or submerged lands fronting on an
incorporated city or for a distance of 1 mile on either side thereof.

It is clear that this Department has no jurisdiction. The State
of -California asserts title to tide and submerged lands. under the
common. law as it has repeatedly been laid down by the Supreme
Court of the United States.,If any question of title to such lands
as between the State of California, ,and the United States is to be
tried, it is for the Federal courts.

Attention may be called to the fact that even if public land were
involved no prospecting, permit could be granted, because the appel-
lant alleged that the land Was within the geologic structure of a pro-
ducing oil- field.

No useful purpose would be served in any oral hearing before the
Department and the request therefor is denied.

The decision appealed from is i Aflmend.
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WILLIAM WALLACE WHATLEY

Decided October 4, 1934

HOMESTEAD APPLIOATION-RAILROAD WRANT LANDS-SET1LEMENT RIGHTS.
A proviso to section 2 of the act of February 8, 1S87 (24 Stat. 391), granting

to the New Orleans Pacific Railway Company lands for a right-of-way,
excepted from the grant and made subject to entry under the public land
laws lands occupied by actual settlers at the date of the definite location
of the said road and still remaining in the possession of their heirs or
assigns." Held, That in order to be entitled to the benefit of said proviso
the claimant must show unbroken occupation of the land on the part of the
settler, his heirs and assigns, and that all the occupants had been otherwise
qualified to make homestead entry.

COURT DEcIsIONs CITED AND APPLIED.

United States v. New Orleans Paciftc Railwa Company (248 U. S. 507), and
United States et al. v. New Orleans Pacific Railwjay ompayn et all. (235
Fed. 833, 840), cited and applied.

WALTERS, First Assistant Seeretary:
On December 29, 1932, William Wallace Whatley made homestead

application for lots 1, 3, 4, and 6., Sec. 23, T. 2 S., R. 1 E., La. M.
By decision dated February 16, 1934, the Commissioner of the

General Land Office rejected the application on the grounds that
title to the said land is vested in the Crowell-Spencer Lumber Com-
pany and that the applicant is not entitled to favorable considera-
tion, in accordance with the holding in United States v. New Orleans
Paciftc Railway Company (248 U. S. 507). Whatley has appealed
from this ecision.

The land involved in Whatley's application is within the primary
limits of the grant to the New Orleans, Baton Rouge and Vicksburg
Railroad Company under the act of February 8, 1887 (24 Stat. 391).
December 28, 1892, pursuant to this statute, the land was patented
to the New Orleans Pacific Railway Company, successor in interest
to the New Orleans, Baton Rouge and Vicksburg Railroad Company.
In successive conveyances the land was transferred by the New
Orleans Pacific Railway Company to the Kissatchie Land Company,
Ltd.; by the Kissatchie Land Company, Ltd., to E. F. Wesche; and
finally on December 20, 1905, by E. F. Wesche to the Crowell-Spencer
Lumber Company, in whom record title is vested at the present time.

The appellant's claim is based on the following provisions of the
act of February 8, 1887, supr:

Provided, That all said lands occupied by actual settlers at the date of the
definite location of the said road and still remaining in the possession of their
heirs or assigns shall be held and deemed excepted from said grant and shall
be; subject to entry under the public land laws of the. United States.

:> * .- .* . .. * - -* - A* .A

The- Secretary of the Interior is hereby fully authorized and instructed
to protect any and all settlers on said lands in all their rights under

the said section of this act.

1 VA
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By both judicial and departmental decision, the words " occupied
by actual settlers " in the above-quoted statute have been interpreted
to mean settlers qualified to make entry under the homestead laws.
United States. v. New Orleans Pacific Railway Company, supra,;
Pennington v. New Orleans Pacifc Railway Comvpany (25 L. ID. 61).

It appears that on November 17, 1882, the date of the definite loca-
tion of the railroad, the land was occupied by one George Neal, a
qualified settler. In 1883 Neal transferred his claim to S. H. Knapp,
who was also a qualified settler. Knapp lived on the land until 1892,
when he sold his claim to Sam Haas, who, since he was the owner
of approximately a million acres of land, was not qualified to make
'homestead entry. Haas, in 1904, sold his claim to Willis Whatley,
the father of the applicant, who also was not qualified to make
homestead entry. In 1922 Willis Whatley transferred his interest
to the present claimant.

Although it is true that, since the land was occupied by a qualified
settler at the date of the definite location of the railroad, the issuance
of patent on December 28,1 892, to the New Orleans Pacific Railway
Company was erroneous, the title so erroneously issued cannot now
be annulled because the time within which such action can be taken, as
provided in the act of March 2 1896 (29 Stat. 42), has expired.
Therefore, the only remedy which may be available to the applicant
is to have a trust in his favor declared and enforced under the au-
thority of the decision of the United States Supreme Court in United
States v.' New Orleans Pacific Railwiy Coinpany, supra.

The question which immediately presents itself is whether such- a
trust may be declared and enforced where, although the land was
occupied by a qualified settler at the date of the definite location of
the railroad, one or more of the subsequent claimants were not
qualified to make homestead entry.

This question was considered and decided in United States et al. v.
New Orleans Pacific Railway Company et al. (235 Fed. 833, 840).
In that case it was held that the equitable right was extinguished
upon assignment to a person not qualified to make homestead entry,
and a subsequent assignee, although himself a qualified settler, was
precluded from establishing and enforcing a trust. An extract from
the decision follows:

But if at any time Wiley Terrel was entitled to! acquire the land in question
by a homestead entry, he relinquished that right in 1899 by homesteading other
land. After he took that step he was without color of right to challenge the
action of the Land Department in patenting the land in question to the New
Orleans Pacific Railway Company, or to claim that the land continued to be
held in trust for him, or subject to his homestead right to it, and the rights of
the patentee and its assigns took precedence of any subsequently arising claim
by an occupant of a right to acquire the same land from the Government.
* * * The sale to McCullough in 1902 or I903 did not have the effect of
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conferring such a right. The assignor did not possess it. as, if he had ever
had it, he had lost it by abandoning it, and the assignee was disqualified to
acquire it as a result of his having already exhausted his privilege of home-
steading land. As the immnediate predecessors of the interveners in the occu-
pancy of the land did not possess the right claimed, their sales to the latter
could not confer it on them. In short, the claims of the interveners are based
upon asserted rights which, if they ever existed, had by abandonment ceased to
exist years before either of the interveners had any connection with the land
in question,

Applying this decision to the instant case it would appear that the
Tight to establish and enforce a trust existed in George Neal, who
was a qualified settler,. and in his transferee, S. H. Knapp, ho was
also a qualified settler. However, neither Haas nor Willis Whatley,
the next successive settlers, was qualified to make homestead entry,
and for this reason neither possessed the right to impress the land
with a trust. When Willis Whatley transferred his claim to the ap-
pellant he could only transfer what right and interest he possessed,
and, since he did not possess the right to have a trust declared and
enforced for his benefit, the appellant cannot be said to possess such
a right.

For this reason the institution of suit by the Government in behalf
of the appellant is not recommended.

The appellant also contends that since the land was approved to
the State of Louisiana in 1859 pursuant to the act of June 3, 1856
(11 Stat. 18), and was not reconveyed to the United States until
February 24, 1888, the United States did not have title in 1887 and
could not have granted the land to the New Orleans Pacific Railway
Company by the act of February 8, 1887. In this connection it is
pointed out that the lands granted to the State of Louisiana by the
act of June. 3, 1856, were forfeited by the act of July 14, 1870 (16
Stat. 277), and by the terms of the act title to the lands revested
in the United States at that time. Therefore, the contention
advanced by the appellant must be rejected.

The decision of the Commissioner is A
g ; d; 0 ~~~~~~Afflrmzed{.

AMENDMENT OF PARAGRAPH 37 (b) OF MINING REGULATIONS,

[Circullar No. 1337]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Vaskington, D. C., October 5, 1934.
REGISTERS, UNITED STATES LAND OFFICES:

Paragraph 37 (b) of the Mining Regulations (circular No. 430),
approved April 11, 1922 (49 L. D. 15), is amended to read as follows:

(b) Upon application to make agricultural entry of the residue of any originai
lot or legal subdivision reduced by mining claims, and which residue has been

[Vol!
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already relotted in accordance therewith,. the local officers will accept and
approve the application as usual, if. found to. be regular. When such an
application is filed for any such original lot or subdivision, reduced in available
area by patented mining claims but not yet relotted accordingly, or where
such lot or subdivision is affected by pending applications for mineral patent,
none of which the agricultural applicant desires to contest, oi!by approved
surveys of mining claims, the mineral character of which has been duly
established, "the Register of the local land, office will accept and allow the
application (if otherwise regular), exclusive of the-conflict with the mining
claims. The Register will advise this office promptly when the agricultural
entryman is ready to make finai probf, whereupon the proper public survey
office will be advised by this office of such mining claims or portions thereof
as are proper to be segregated, and directed to prepare at once, upon the usual
drawing-paper township blank, diagram of aended township survey of such
original lot, or legal subdivision so niade fractional by such mineral segrega-
tion, designating the agricultural portion by appropriate lot number, beginning
with no. 1 in each section, and giving the area of each lot, and will forthwith
transmit one approved copy to the local land office and one to this office.

) D K. PARROTT,
Acting Assistant Cor7nmissioner.

Approved, October 5, 1934:0
T. A. WALTERS,;

First Assistant Secretary.

ISSUE OF PATENTS TO STATES TO DESIGNATED SCHOOL
SECTIONS IN PLACE

REG-ULATIONS

[Circular No. 13381

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Washington, P. C., October 19, 1024.

REGISTERS, UNITED STATES LAND OFFICES:

The Act of Congress approved June 21, 1934 (Public No. 440-73d
Congress), entitled "An Act Authorizing the Secretary of the In-.
terior to issue patents to the numbered school sections in place,
granted to. the States by. the Act approved February 22, 1889, by the
Act approved January 25, 1927 (44 Stat. 1026), and by any other
Act of Congress ", reads as follows:

That the Secretary of the Interior shall upon the application by a State cause
patents to be issued to the numbered school sections in place, granted for the
support of common schools by the Act approved February 22 1889, by the Act
approved January 25, 1927 (44 Stat. 1026), and by any other Act of Congress,
that have been surveyed, or may hereafter be surveyed, and-to which title has
vested or may hereafter vest in the grantee States, and: which have not been
reconveyed to the United States or exchanged with the United States for: other
lands. Such patents shall show the date when title vested in.the:State and the
extent to which the lands are subject to prior conditions, limitations, easements,

7
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or rights, if any. In all inquiries as to the character of the land for which
patent is sought the fact shall be determined as of the date when the State's
title attached

The purpose of this act is to provide the States, upon application,
with evidence of title to the designated school section lands granted
by the enabling acts, by the Act of January 25, 1927 (44 Stat. 10263),
and by any other act of Congress. The words " and by any other Act
of Congress are construed to ebrace any grant or grants of num-
bered school sections in place made to any of the public-land States.

There will be no filing or conveyance fees required on the, part of
the States in connection with the patenting of school sections in place
under this act.

The act places no limitation upon the areas which may be applied
for under one application. No fixed' rule is necessary in regard to the
area which may be included in any one patent. This matter will
be handled in such manner as will permit the best results from an
administrative standpoint.

Application for patent should be filed in the district land office
where the land is located and when so filed you will assign a current
serial number thereto and transmit the application immediately to
this office with a detailed report as to any conflict or adverse claim
that may be found of record. Where there is no district land office,
the application should be filed in this. office, after which it will be
given a' current G. L. 0. serial number.

An applicant for patent under this act will be required to publish
notice of its application, at its own eXpense, in a daily, weekly, or
semiweekly paper, published in the, vicinity of the land, once each
week for five consecutive weeks and to furnish proof thereof by
affidavit of the publisher or foreman of the newspaper employed. A
copy of such notice will be posted in the district land office, or in this
office, and remain so posted during the entire period of publication.
Notices for publication will be prepared by the Register, or by this
office, and will be transmitted t the pioper State official for publica-
tion in the paper designated. Where publication is made in a' daily
paper, the notice should appear in the Wednesday issue for five
consecutive weeks; if in a semiweekly paper, in either issue for five
consecutive weeks. 'The notice shotild require persons asserting
claims to any of the lands advertised to file protest or notice of their
claims in the district land office, or in this office, within thirty days
from the date of last publication, in order to receive proper consid-'
eration before the issuance of patent. Protests or contests should
be transmitted to, this office, with the evidenc of publication, at the
expiration of such thirty-day period. E , I

Determination of the date when title vested in the State and of
prior conditions, limitations, easements, or rights, if any," to which
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the land is subject, will be ascertained from 'the records ini this
office and in the Geological Survey, and appropriate mention of such
facts madein the patent.X

You will give these regulations the widest possible publicity with-
out expense to the Government.

Should hearings be- ordered the costs will be assessed between the
parties thereto in the manner provided b& the Rules of Practice.

FliED W. JOHNSON,

Commissioner.
Approved, October 19, 1934:

T. A. WALTERS,

First Assistant Secretary.

LAND EXCHANGE WITH STATES UNDER TAYLOR GRAZING ACT

Opinion, October 25, 1934

TAYLOR GRAZING ACT LANDS-EXCHANGE OF LANDS WiTY STATEs-DUTY AND
AUTHORITY OF SCRETARY OF THE INTERIOR.

Section 8 of the Taylor Grazing Act (48 Stat. 1269, 1272) authorizes such
exchanges of State lands for public lands as will benefit the public interests
in control of grazing on the public range under said act. Determination of
whether such interests will be benefited by a proposed exchange is to be
made by the Secretary of the Interior.

TAYLOR GRAZING ACT LANDS-AUTHORITY OF THE SECRETARY OF THE INTERIOR-
EXCANGrs-REGLATToNs.

Under the authority conferred by section 2 of the Taylor Grazing Act, the
Secretary of the Interior is empowered to make rules and regulations and
to do any and all things necessary to accomplish the purposes of the act,
including those of section 8; and in the exercise of this authority he may
promulgate regulations governing the exchanges of lands authorized by
section 8, determine the form of applications, the manner of their pre-
sentation, and the procedure by which they should be considered and
ruled upou.

TAYLOR GRAZING ACT LANDS-EXCHANGE5-SE REFATI ErACT OF APPLICATION

TO ExCIHANGE-REGUTIONS.

Applications, properly filed by States to exchange State lands within a Taylor
Act grazing district for other public lands, may be given the effect of
segregating the lands applied for from further disposition under the public
' land laws pending disposition of the applications; but the selected lands
may 'nevertheless be included in a grazing district, authority to 'do so
being an integral part of the Secretary's- power to determine whether a
propoeed exchange will benefit the public interests in regulating grazing on
the public range under the Taylor Grazing Act.

MARGJOLD, Solicitor:'-
Section 8 of the Taylor' Grazing Act (Act of June 28, 1934, 48

Stat. 1269, '1272) makes limited provision for exchanges-of privately
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owned' and. State: lands for public lands. Several States have sub-
mitted or are preparing to submit applications for land exchanges
under this section; and on October 4 you requested miy opinion upon
"the'effect of filing of such applications for exchanges not only from

the viewpoint of the State but from the Government aswell.". You
also requested my opinion ' as to whether such applications for; ex-
change by the State filed in district land offices have the effect of
segregating the land from any further disposition and whether the
lands included in these exchange applications can be included in a
grazing district."

The opinion requested depends upon analysis and interpretation of
section 8 which, insofar as pertinent -here, reads as follows:

SEC. 8. That where sch action will promote. the' purposes of. thec district or
facilitate its administration, the Secretary is authorized and directed to accept
on behalf of the United States any lands within the exterior boundaries of a
district as a gift, or, when public, interests will be benefited thereby, he is
authorized and directed to accept on behalf of the. United States title to any
privately owned lands within the exterior boundaries of said grazing district,
and in exchange therefor to issue patent for, not to exceed an equal value of
surveyed grazing district land or of unreserved surveyed public land in the
saine State or within a distance of not more than fiftyz miles within th 'adjoin-
ing State nearest the base lands. Provided, That before any such exchange
shall be effected, notice of the contemplated' exchange, describing the lands
involved, shall be published by the Secretary of the. Interior once each week
for four successive weeks in some newspaper of. general circulation in the
county or counties in which may be situated the lands to, be accepted, and in
the same manner in some like newspaper published in any county' in which may
be situated any lands to be given in such exchange; lands conveyed to the
United: States under this Act' shall, upon acceptance of title, beedme public
lands and parts of the grazing district within whose exteri'or houndarie they
are located: '* ** Upon application of any State to exchange lands within
or without the boundary of a grazing district the Secretary of the Interior is
authorized and directed, in the manner provided for the exchange of' privately
owned lands in this section, to proceed with such exchange at the eailiest prac-
ticable date and to cooperate fully with the State to that end but no State shall
be permitted to select lieu lands in another State.

'It is clear, upon reading section 8, that it is an integral part of
tle act to regulate' grazing on the public lands, administration of
which is placed in the Secretary of the Interior. This section author-
izes and directs. the Secretary to accept on behalf of the United
States gifts of land -within the, exterior boundaries of a district
"where such action will promote the purposes of the district or
facilitate its administration."' It authorizes and' directs 'the Secre-
tary to exchange for privately owned land within a .'district other
land in the district or in the same State or the State. nearest to the
district. when public interests will be benefited thereby.". Finally,
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it authorizes and directs the Secretary to exchange for State lands
within or without a district public lands within the State applying,
" in the manner provided for. the exchange of privately owned lands
in this section." This section thus authorizes and directs acceptance
of gifts and land exchanges, .when the proposed gifts or exchanges
will benefit the public interests which are enunciated in the Taylor
Grazing Act and are served thereby. It cannot be doubted that
Congress therein authorized only those exchanges which will benefit
the public interests in regulation of grazing on the public range
under the Taylor Act. Exchanges other than these would be without
legal authority.

Also, it cannot be doubted that whether a proposed exchange will
benefit the public interests involved is 'a matter for determination by
the Secretary of the Interior. In the leading case of Bishop of Nes--
qualy v. Gibbon (158 U. S. 155, 167) the Supreme Court of the
United States stated:

It may be laid down as a general rule that, in the absence of some specific
provision to the contrary in respect to any particular grant of public land, its
administration falls wholly and absolutely within the jurisdiction of the
Commissioner of the General Land Office, under the supervision of the Secre-
tary of the Interior. It is not necessary that with each grant there shall go
a direction that its administration shall be under the authority of the land
department. It falls there unless there is express direction to the contrary.

This leading case was followed in Cosmos v. Gray Eagle Co. (190
U. S. 301, 309) in which the court said:

Unless taken away by some affirmative provision of the law, the Land
Department has jurisdiction over the subject. Catholic Bishop v. Gibbons,
158 U. S. 155, 166, 167. There is no such law, and, we must hold that the Land
Department has full jurisdiction over matters involving the right of parties
to a patent for lands selected under that act (June 4, 1897, 30 Stat. 11, 36) in
lieu of lands relinquished in a forest reservation.

This general rule has regularly been recognized and applied by
the court. Jol/anson v. Vashington (190 U. S. 179, 185) Burke v.
Southern Pacific Ry. Co. (234 U. S. 669, 684); Carneron v. United
States (252 U. S. 450, 460, 462). Upon the same authority it is for
the Secretary to determine that the lieu lands selected do- not exceed
the value of the lands offered for exchange.

Furthermore, it is clear that the last sentence of section 8, which
makes provision for exchanges of State land, is an integral part of
the section. Congress provided that States could offer base lands
"within or without the boundary of a grazing district whereas
it authorized exchange of only those private lands which are located
within a grazing district. On the other hand, there is provision that
"no State shall be permitted to select lieu lands in another State 
whereas lieu lands exchanged for privately owned lands may be lo-

11
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cated " within a distance of not- more than fifty miles within the
adjoining State nearest the base lands." Aside from these provisions
peculiar to exchanges of State lands, Congress provided that these
exchanges should. be made "-in the manner provided for the exchange
of privately owned lands in this section." As shown in the preceding
paragraphs, this manner of exchange requires a determination by the
Secretary of the Interior of the question whether the exchange ap-
plied for will benefit the public interests.

In view of the foregoing it is my opinion that section 8 authorizes
only those exchanges of State lands which, will benefit the public
interests in control of grazing on the public range under the Taylor
Act; and that it is the duty of the Secretary of the Interior, upon
the filing of a proper application, to determine whether the public
interests will be benefited by the proposed exchange.

II

The form of applications, the manner in which they should be
presented, and the procedure by which they should be considered and
ruled upon are' matters for administrative determniation. Section 2
of the Taylor Grazing Act confers upon the Secretary of the Interior
power to make rules and regulations and to do any and all things
necessary to accomplish the purposes of the act, including those
of section 8. He may, therefore, promulgate regulations governing
the exchanges authorized by section 8.

The segregative effect of properly filed applications is also a matter
for administrative determination. Departmental decisions in cases
involving school land indemnity selections by States and indemnity
selections by railroad companies show that applications properly
filed may be given the effect of segregating the land selected from any
further disposition under the public land laws, pending disposition
of the applications. (34 L. D. 12; 34 L. D. 119; 45 L. D. 17; 45
L. D. 535; 46 L. D. 109.)

It should be noted, however, that if such segregative effect is
given to applications for exchange, yet the selected lands may be
included in a grazing district. The power to include such lands in
a grazing district is an integral part of the Secretary's power to
determine whether a proposed exchange will benefit the public inter-
ests in regulating grazing on the public range under the Taylor
Grazing Act.

The foregoing analysis and interpretation of section 8 adequately
answers, I believe, the questions presented for my opinion.

Approved, October 25, 1934:
OSCAR L. CHAPMAN,

Assistant Sedretary.-
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fC E. JENKINS

Decided October 25, 934

MINERAL LANDS-COAL PROSPECTING PERMIT-AUTIORITY OF SECRETARY OF THE
INTERIOR.

The Secretary of the Interior has discretionary authority over the issuance
of permits to prospect for coal, and in the exercise of this authority may
decide, in a given case, that no permit shall be issued.

MINERAL LANDS-COAL PROSPECTING PERMITs-APPLIoATIONS.

Where potential production of. coal mines already opened within a given
area is in excess of demand, further applications for permission to prospect
are for the time being properly denied.

MINERAS LANDS--APPLICATION FOR PROSPECTING PERMIT-RIGHTS OF APPLICANT.

The mere filing of an application for a prospecting permit does not give the
applicant any right as against the Government, but merely a prior right
over any subsequent applicant, the Department involved being under no
obligation to issue a permit if it is in the general interest that no permit be
issued.

MINERAL LANDS-APPLICANT FOR PROSPECTING PERMIT-EXPEDITURES MADE
PRIOR TO APPLICATION-EQUITABLE RIGHTS.

Expenditures in connection with the land made by an applicant for permit
before the granting thereof are at his own risk and establish no equity
obligating the Department to grant a permit.

WALTERS, First. Assistant Secretary:
On January 5, 1934, D. E.-Jenkins filed an application for a permit

to prospect for coal:upon all of Sees. 1, ii, and 12, T. 22'S.4, E.,
W1/2 See. 6, and W1/2 Sec. 7, T. 22 S., t. 5 E., S. L. M., Utah, contain-
ing approximately 2,560 acres.' On March 19, 1934, he filed a supple-
mental showing as to the need for additional production of coal. 0

On June 19, 1934, the Director of the Geological Survey, after
consideration of the full record, made a report and recommendation
as follows:

The records of the Geological Survey indicate that the market available to
the land applied for can be reasonably supplied from mines already opened.

Accordingly I recommend that the application, for a oal prospecting permit
be held for rejection.

In a decision of June 27, 19.34,.the Commissioner of the General
Land Office held the application for rejection, pursuant to te report
and recommendation above quoted. The applicant has appealed
upon stated grounds as follows::

1. The Commissioner erred in holding that the application was
subject to the dfepartfiental instructions of January 24, 1934, because
the application was filed prior to that date and the applicant had
established an equity through the expenditure of more than $150 for

13
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geological work and advice and legal assistance in connection with
the application.

2. The Commissioner and the Geological Survey erred in holding
that it was a fact that an additional coal mine was not needed.

3. The applicant is entitled to the issuance of a permit for the
lands in his application under existing laws and regulations. He is
entitled to a hearing to present proof of the correctness of the
allegations made in his application that an additional coal mine is
needed.

The Secretary of the Interior has discretionary authority in the
issuance of permits. IHe may decide that no permit should be issued.
In this situation the mere filing of a permit application does not
give the applicant any right against the' Governtment. He has a
prior right over any subsequent applicant, but the Department is
under no obligation to issue a permit to him if it is in the general
interest that no permits be issued. See United States v. Wilbur
(283 U. S. 414). If the applicant made expenditures in connection
with the land before he had any rights through the granting of a
permit he did so at his own risk. No equity which would obligate
the Department to grant a permit was established.

In the appeal no additional facts are alleged. It is well known
that the potential production of coal mines already opened in Utah
cannot be disposed of. There is no ground for stating that the
Director of the Geological Survey erred in reporting that there was
no need for an additional coal mine. Numerous applications have
been filed for tbe maximum area of coal prospecting lands in Utah,
and the same general arguments appear to be advanced why permits
should be granted. On the other hand, many of those who have
been granted leases are asking for relief because. they can find no
market for their coal.

As' has been .shown above, the applicant has no legal right to
demand that a permit be issued. In the general ierest of the coal
industry, permits or leases are not being issued unless need therefor
is shown. None has been satisfactorily shown here, nor has there
been any showing which would warrant ordering, a hearing.

The decision appealed from is. Afflmwd.

POWERS OF INDIAN TRIBES

Opinion, October 25, 1934

INDIAN TRIBES-ORIGINAL STATUS.

The Indian tribes were originally regarded as enjoying full powers of sover-
eignty, internal and external. . .

INDIAN TmS-TERMINATION OF EXTERNAL SOVERIGNTY.

Conquest has terminated the external powers of sovereignty of the Indian
tribes.
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INDIAN TIBES-INTERNAL SOVEREIGNTY.

Conquest has brought the Indian tribes under the control of Congress, but
except as Congress has expressly restricted or limited the internal powers
of sovereignty vested in the Indian tribes such powers are still vested in

-the respective tribes and may be exercised by their duly constituted organs
of government.

INDIAN TRIBES-INTERNAL SOVEREIGNTY-EFFEaT OF STATUTES AND TREATIES.

The acts of Congress which appear to limit the powers of an Indian tribe
are not to be unduly extended by doubtful inference.

INDIAN TIBES-INTERNAL SovEREiGNTY-'FFEoT OF ADMiNIsTRATivE AoTION.

Attempts of administrative officials to interfere in the exercise by the Indian
tribes of their powers of self-government, or to supplant tribal authorities'
in the administration of these powers, have not terminated or impaired the
legal rights and powers vested in the various Indian tribes.

INDIAN TRIBES-FORM OF GOVERNMENT.

It is the prerogative of any Indian tribe to determine its own form of govern-
ment.

INDIAN TRIBES-MEMBERSHIP.

It is within the power of an Indian tribe to determine its own membership,
but such power is subject to the supervision of the Secretary of the Interior,
where rights to Federal property are involved.

INDIAN TnIaEs-DomEsTIo RELATIONS-INDIAN CUSTOM MARRIAGE AND DIvoRcE.

The domestic relations of members of an Indian tribe are subject to the
customs, laws, and jurisdiction of the tribe.

INDIAN TRIBES-DESENT AND DTRIBUTI6N OF POPERTY.-

Except with respect to allotted lands, 'the inheritance laws and customs of
the Indian tribes are still of supreme authority.

INDIAN TIBES-POWER OF TAXATION.

Among the powers of sovereignty vested in an Indian tribe is the power to
tax members -of the tribe and nonmembers accepting privileges of trade or
residence, to which taxes may be attached as conditions.

INDIAN' TnrnRs-ExOausioN OF NONm1EMBERS-FROM TERRITORY.-

An Indian' tribe- may,'either in its' capacity as landowner or in the exercise
of local self-government, exclude from the territory subject to'the juris
diction of the tribe persons who are not members of the tribe, except where
such persons occupy reservation lands uinder lawful authority.

INDIAN TRIBES-TRIBAL PROPERTY.

The powers of an Indian tribe over tribal property are no less absolute
than the powers of any property owner, save as restricted by general acts
of. Congress restricting the alienation or leasing of tribal property, and
particular acts of Congress designed to control the disposition of particular
funds or- lands.

INDIAN TRIBES-RIGHTS OF OCCUPANCY IN TRIBAL LANDS.

Occupancy- of tribal land by members of the tribe does not create any vested
rights in the occupant as against the tribe, and such occupancy is subject
to whatever limitations the tribe nay see fit to impose.
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INDIAN TRIBEs-JuISDICTION OvER PROPERTY o? MEMBERS.

It is within the sovereign powers of an Indian tribe to adopt police regula-
tions governing the property and contracts of members of the tribe.

INDIAN TRIBEs-ADMINISTRATION OF JUSTICE.

The judicial powers of a tribe are coextensive with its legislative or execu-
tive powers, and, except as criminal or civil jurisdiction has been trans-
ferred by statute to Federal or State courts, plenary civil and criminal
jurisdiction rests with the duly constituted authorities of the Indian tribe.
Such authority is not destroyed or limited by administrative action of the
Interior Department in the establishment and operation of courts of Indian
offenses.

INDIAN TRIBEs-SUPERvIsoN OF FEDERAL EMPLOYEES.

Although the power to supervise Federal employees is not an inherent power
of Indian tribal sovereignty, it is a power which is specifically granted to
the Indian tribes by Revised Statutes, section 207Z (U. S. Code, title 25,
sec. 48), subject to the discretion of the Secretary of the Interior.

INDIAN TRIBEs-PowERS-SPEOIAL RESTRICTIONS.

The foregoing powers are vested in the various Idian tbes under existing
law, except as modified for particular tribes by special treaties or by
special legislation.

STATUTORY CONSTRUoTION-ACT OF JUNE 18, 1934-" PowERs Now VESTED I ANY

INDIAN TRIBE or TRIBAL COUNCIL nY EXISTING LAw."

The foregoing enumerated powers, vested in the Indian tribes prior to the
enactment of the act of June 18, 1934 (48 Stat. 984), are safeguarded and
protected by section 16 of this act, and the manner of their exercise may
be expressly defined or limited by the terms of a constitution adopted by
the tribe and approved by the Secretary of the Interior pursuant to section
16 of the act of June 18, 1934 (48 Stat. 984).

SUMMARY

Under section 16 of the Wheeler-Howard Act (48 Stat. 984,
987) the "powers vested in any ndian tribe or tribal council by
existing law " are those powers of local self-government which have
never been terminated by law or waived by treaty. Among these
powers are the following:

1. The power to adopt a form of government, to reate various
offices and to prescribe the duties thereof, to provide for the manner
of election and removal of tribal officers, to prescribe the procedure of
the tribal council and subordinate committees or councils, to provide
for the salaries or expenses of tribal officers and other expenses of
public business, and, in general, to prescribe the forms through which
the will of the tribe is to be executed.

2. To define the conditions of membership within the tribe, to pre-
scribe rules for adoption, to classify the members of the tribe and to
*grant or withhold the right of tribal suffrage, and to make all other
necessary rules and regulations governing the membership of the
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tribe so far as may be consistent with existing acts of Congress
governing the enrollment and property rights of members.

3. To regulate the domestic relations of its members.
4. To prescribe rules of inheritance with respect to all personal

property and all interests in real property other than regular allot-
aments of land.

5. To levy dues, fees, or taxes upon the members of the tribe and
upon nonmembers residing or doing any business of any sort within
the reservation, so far as may be consistent with the power of the
Commissioner of Indian Affairs over licensed traders.

6. To remove or to exclude from the limits of the reservation. non-
anembers of the tribe, excepting authorized Government officials and
other persons now occupying reservation lands under lawful author-
ity, and to prescribe appropria e rules and regulations governing
such removal and exclusion, and governing the conditions under
which nonmembers of the tribe may come upon tribal land or have
dealings with tribal members, providing such acts are consistent
with Federal laws governing trade with the Indian tribes.

7. To regulate the use and disposition of all property within the
jurisdiction of the tribe, and to make public expenditures of tribal
funds, where legal title to such funds lies in the tribe.

8. To administer justice with respect to all disputes and offenses
of or among the members of the tribe, other than the ten major
crime s reserved to the Federal courts.

9. To prescribe the duties and to regulate the conduct of Federal
'employees, but only insofar as such powers of supervision may be
expressly delegated by the Interior Department.

MIARGOLD, Soicitor:
My opinion has been requested on the question of what powers may

be secured to an Indian tribe and incorporated in its constitution and
by-laws by virtue of the following phrase, contained in section 16 of
the Wheeler-Howard Act (48 Stat. 984, 987)

In addition to all powers ested in any ndia tbe or tribal counci by
eaistin.q aw, the constitution adopted by said tribe shall also vest * *

Italics. added.]

The question of what powers are vested in an Indian tribe or
tribal council by existing law cannot be answered in detail for each
Indian tribe without reference to hundreds of special treaties and
special acts of Congress. It is possible, however, on the basis of the

20683-36-vol. 55- 2
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reported cases, the written opinions of the various executive depart-
ments, and those statutes of Congress which are of general import,
to define the powers which have heretofore been recognized as law-
fully within the jurisdiction of an Indian tribe. My answer to the
propounded question, then, will be general, and, subject to correction
for particular tribes in the light of the treaties and statutes affect-
ing such tribe wherever such, treaties or statutes contain peculiar
provisions restricting or enlarging the general authority of an Indian
tribe.

In analyzing the meaning of the phrase in question, I note that
the general confirmation of powers already recognized is found in
conjunction with specific grants of the following powers: "To em-
ploy legal counsel, the choice of counsel and fixing of fees to be
subject to the approval of the Secretary of the Interior; to prevent
the sale, disposition, lease, or encumbrance of tribal lands, interests
in lands, or other tribal assets without the consent of the tribe; and
to negotiate with the Federal, State, and local governments."
Furthermore, when a constitution has been adopted by a majority
of the adults of an Indian tribe or tribes residing on the same reser-
vation, the Secretary of the Interior is directed to " advise such.
tribe or its tribal council of all appropriation estimates or Federal
projects for the benefit of the tribe prior to the submission of such
estimates to the Bureau of the Budget and the Congress."

I note, also, as relevant to the question of construction, that one of
the stated purposes of the act in question is " to grant certain rights
of home rule to Indians."

I assume, finally, that any ambiguity in the phrase which I am
asked -to interpret ought to be resolved in accordance with-
* * * the general rule that statutes passed for the benefit of dependent
Indian tribes or communities are to be liberally construed, doubtful expressions
being resolved n favor of the Indians. Alaska Pacific Fishteries v. United
States (248 U. S. 78, 89).

And see, to the same effect, Seu fert Bros. Co. v. United States (249
U. S. 194); Clhoate v. Trapp (224 U. S. 665); Jones v. Meehan (175
U.S. 1)..

Bearing these considerations in mind, I have no doubt that the
phrase " powers vested in any Indian tribe or tribal council by exist-
ing law " does not refer merely to those powers which have been
specifically granted by the express language of treaties or statutes,
but refers rather to the whole body of tribal powers which courts
and Congress alike have recognized as properly wielded by Indian
tribes, whether by virtue of specific statutory grants of power or by
virtue of the original sovereignty of the tribe insofar as such sover-
eignty has not been curtailed by restrictive legislation or surrendered
by treaties. Had the intent of Congress been to limit the powers of

[Vol.
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an Indian tribe to those previously granted by special legislation, it
would naturally have referred to " existing laws " rather than " exist-
ing law " as the source of such powers. The term " law " is a broader
term than the term " laws " and includes, as well as " laws ", the
materials of judicial decisions, treaties, constitutional provisions and
practices, and other sources controlling the decisions of courts. Fur-
thermore, it was'elearly not the purpose of Congress to narrow the
body of tribal-powers which have heretofore been recognized by the
courts. It would therefore be contrary to the manifest intent of the
act to interpret this phrase in a narrow sense as ref erring only to
express statutory grants of specific powers.

Perhaps the most basic principle of all Indian law, supported by
a host of decisions hereinafter analyzed, is the principle that those
powers which are lawfully vested in an Indian tribe are not, in gen-
eral, delegated po wers granted by express: ats of Congress, but
rather inherent powers of a limied sovereignty which has never been
extinguished. Each Indian tribe begins its relationship with the
Federal Government as a sovereign power, ecognized as such in
treaty and legislation. The powers of sovereignty have been limited
from time to time by special treaties and laws designed to take from
the Indian tribes control of matters which, in the judgment of Con-
gress, these tribes could no longer be safely permitted to handle. The
statutes of Congress, then, must be examined to determine the limi-
tations of tribal sovereignty rather than to determine its sources or
its positive content. What is not expressly limited remains within the
domain of tribal sovereignty, and therefore properly falls within
the statutory category, " powers vested in any Indian tribe or tribal
council by existing law."

The acts of Congress which appear to limit the powers of an In-
dian tribe are not to be unduly extended by doubtful inference.
Whatwas said in the case of In re Mayfield (141 U. S. 107) is still
pertinent:

The policy of Congress. has evidently been to vest in the inhabitants of the
Indian country such power' of self-government as wag thought to be consistent
with the safety of the white population with which they may have come-in
contact; and to: encourage them as far as possible in raising themselves to our
standard of-civilization. We are bound to recognize~and respect such policy and
to construe the acts of the legislative authority in consonance therewith. * * t
(At pp. 115.116.)

THE ERIVATION AND SCOPE OF INDIAN TRIBAL PowERS

From the earliest years of the Republic the Indian tribes have
been recognized as " distinct, independent, political communities"
(Worcester v. G qeogiaW 6 Pet. 515, 559), and, as such; qualified to
exercise powers of self-govermnent, not by virtue of any~ delegation

19
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of powers from the Federal Government but rather by reason of
their original tribal sovereignty. Thus treaties and statutes of
Congress have been looked to by the courts as limitations upon
original tribal powers, or, at most, evidences of recognition of such
powers, rather than as the direct source of tribal powers. This is but
an application of the general principle that " It is only by positive
enactments, even in the case of conquered and subdued nations, that
their laws are changed by the conqueror " (Wall v. Williamson,
8 Ala. 48, 51, upholding tribal law of divorce).

In point of form it is immaterial whether the powers of an Indian
tribe are expressed and exercised through customs handed down by
word of mouth or through written constitutions and statutes. In
either case the laws of the Indian tribe owe their force to the will
of the members of the tribe.

The earliest complete expression of these principles is found in
the case of Worcester v. Georgia (6 Pet. 515). In that case the State
of Georgia, in its attempts to destroy the tribal government of the
Cherokees, had ilprisoned a white muan living among the Cherokees
with the consent of the tribal authorities. The Supreme Court of the
United States held that his imprisonment was in violation of the
Constitution, that the State had no right to infringe upon the
Federal power to regulate intercourse with the Indians, and that the
Indian tribes were, in effect, wards of the Federal Government
entitled to exercise their own inherent rights of sovereignty so far
as might be consistent with Federal law. The court declared, per
Marshall, C. J.:

The Indian nations had always been considered as distinct, independent,
political communities, * * * (at p. 559).

* * D * and the settled doctrine of the law of nations is that a weaker
power does not surrender its independence-its right, to self-government-by
associating with a stronger, and taking its protection. A weak state, in order
to provide for its safety, may place itself under the protection of one more
powerful, without stripping itself of the right of government, and ceasing to
be a state. Examples of this kind are not wanting in Europe. "'Tributary
and feudatory states ", says Vattel, " do not thereby cease to be sovereign -and
independent states, so long as self-government, and sovereign and independent
authority, are left in the administration of the state." At the: present day,
more than one state may be considered as holding its right of self-government
under the guaranty and. protection of one or more allies.

The Cherokee nation, then, is a distinct community, occupying its own terri-
tory, with boundaries accurately described, in which the laws of Georgia can
have no.force, and which the citizens of Georgia have no right to enter, but
with the assent of the Cherokees themselves, or in conformity with treaties,
and with the acts of congress. The whole intercourse between the United States
and this nation, is, by our constitution and laws, vested in the Government
of the United States. The act of the state of Georgia, under which the plaintiff
in error was prosecuted, is, consequently void, and the judgment a nullity.

* * (At pp. 560-561.)

[Vdl;
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In the recent case of Patterson v. Council of Seneca Nation (245
N. Y. 433, 157 N. E. 734) the New York Court of Appeals gave care-
ful consideration to the present status of the Seneca tribe and of its
legislative and judicial organs of government. Reviewing the rele-
vant Federal cases, the court reached the conclusion that the powers
which the Seneca Council and the Seneca Peacemakers' Court sought
to exercise were powers derived from the sovereignty of the Seneca
Nation, and that no act of New York State could diminish this sov-
ereignty, although proper legislation, enacted at the request of the
Indians themselves, might supplement the provisions of the tribal con-
stitution. After reviewing the relevant State legislation, the court
declared:

* e 8 Thus did the Seneca Nation, far from abdicating its sovereign
powers, set up a strong central government, distribute all governmental powers
among three departments, empower a legislative body to be called the " Coun-
cillors of the Seneca Nation" to make necessary laws, create a president to
execute them, and establish a Peacemakers' Court and a Surrogate's Court to
interpret the laws of the nation and decide causes. Thus did the Legislature
of the State of New York twice approve of the Constitution adopted and the
government set up. It was not accurate to say, therefore, that the State of
New York in the year 1849 " assumed governmental control " of the Indians.
On the contrary, in that year and subsequently, by its approval of the Indian
Constitution in its original and amended form, the State of Nelv York acknowl.
edged the Seneca Indians to be a separate nation, a self-governing people,
having a central government with appropriate departments to make laws, to
administer and to interpret them. * * *

The force of the Seneca constitution, the court found, derived
not from the sovereignty of New York State, but from the original
sovereignty of the Seneca Nation:

Various statutes passed by the New York Legislature in, relation to the
Indians are now embodied in the " Indian Law.". Article 4 of that law is
entitled " The Seneca Indians." It doubtless embodies the statutes passed
pursuant to the request of the Seneca Nation contained in its constitution of
1848. This article purports to set up a government for the Seneca Nation,
consisting of three departments, exactly as provided in the Indian Constitution.
It must be held, however, that the Indian Nation itself created these depart-
ments and the system of government set up by its constitution, the force of
which had been expressly acknowledged by the New York Legislature. It pur-
poTted to set up a Peacemakers'. Court. The source of jurisdiction of that
court, however, was the Indian Constitution, not the Indian Law. Thus, in
Muikins v. Snow, supra, this court said:

" The Peacemakers' Court is not a mere statutory local court of
inferior jurisdiction. It is an Indian court, which has been recognized
and given strength and authority by statute. It does not owe its exist-
ence to the State. statute and is only in a. qualified sense a State
court." * *

* S. * : * * - *:

The respondent argues that the jurisdiction of the Peacemakers' Court is
limited by the Indian Law (section 46)' to "matters, disputes, and controversies

21
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between any Indians residing upon such reservation" which may arise upon
"contracts or for wrongs." We. answer that the Peacemakers' Court is the
creation not of the State but of the Indian Constitution; that by such consti-
tution, as amended in 1898, the Peacemakers' Courts are given "exclusive
jurisdiction in all civil causes aising between ndividual Indians residing on
said reservations, except those which the Surrogate's Courts have jurisdiction
of ", without reference to "contracts" or to "wrongs." The Indian Law does
not deny comprehensive jurisdiction; it merely fails to use terms apparently
bestowing it. The Indian Constitution does bestow it. X

Thus the doctrine first laid, down by Chief Justice Marshall in the
early years of the Republic was reaffirmed but a few years ago with
undiminished vigor by the New York Court of Appeals.

The whole course of judicial decision on the nature of Indian
tribal powers is marked by adherence to three fundamental prin-
ciples: An Indian tribe possesses, in the first instance, all the powers
of any sovereign State. Conquest renders the tribe subject to the
legislative power of the United States and, in substance, teilninates
the external powers of sovereignty of the tribe,, e. ., its power to
enter into treaties with oreign nations, but does not by itself affect
the internal sovereignty of the tribe, i. e., its powers of local self-
government. These powers; are subject to be qualified by treaties
and by express legislation of Congress, but save as thus expressly
qualified, full powers of internal sovereignty are vested in the Indian
tribes and in their duly constituted organs of government.

A most striking affirmation of these rinciples is found in the
case. of Talton v. Mayes (163 U. S. 376). The question was pre-
sented in that case whether the Fifth Amendment of the Federal
Constitution operated' as a limitation upon the legislation of the
Cherokee Nation.' A law of the Cherokee Nation authorized a grand
jury of five persons to institute criminal proceedings. A person
indicted under this procedure and held for trial in the Cherokee
courts sued out a writ of habeas corpus, alleging that the law iII
question violated the Fifth Amendment to the Constitution of the
United States, since a grand jury of five was not a grand jury within
the contemplation of the Fifth Amendment. The Supreme Court
held that the' Fifth Amendment applied only to the acts of the
Federal Government; that the sovereign powers of the Cherokee
Tation, although recognized by the Federal Government, were not

created by the Federal Government; and that the judicial authority
of the Cherokees was, therefore, not subject to the limitations imposed
by the Bill of Rights:

'Certain external powers of sovereignty, such as the power to make treaties with the
United States, have been recognized by the Federal Government. And of. Montoya v.
United States (180 U. S. 261), Scott v. United States and Apache Indians (33 Ct. Cl.
486); Dobbs v. United States and Apache Indians (33 Ct. Cl. 308). The treaty-maling
power of the Indian tribes was terminated by the act of March 3, 1871 (U. S. Code, title
25, sec. 71).

[Vol,.-,
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The question, therefore, is, does the Fifth;Amendment to the Constitution
apply to the local legislation of the Cherokee nation so as to require all prosecu-
tions for offenses committe'd against the laws of that nation to be initiated by
a grand jury organized in accordance- with the provisions of that amendment.
The solution of this question involves an inquiry as to the nature and origin
of the power of local government exercised by the herokee nation and
recognized to exist in it by 'the treaties and statutes above referred to., Since
the case of Barron v. Baltimore, 7 Pet. 243 it has been settled that the Fifth
Amendment to the Constitution of the United States is a limitation only
upon the powers; of the General Government, that is,' that 'the amendment
operates solely on the Constitution itself by qualifying the powers of the
National Government which the Constitution called into being.

* * * ,, *- ,*

* The case in this regard therefore depends upon whether the powers of
local government exercised by the Cherokee Nation are Federal powers created
by and springing from the Cofistitution of the United States, and hence con-
trolled by the Fifth Amendment to that Constitution, or whether 'they are
local powers not created by the Constitution, although subject to its eneral
provisions and the paramount-authority of Congress. The repeated adjudicaL
tions of this court have long since answered the former question in the nega-
tive. In Cherokee Nation v. Georgia, 5 Pet. 1, which involved the right oftithe
Cherokee Nation to maintain an original bill in this court as a foreign state,
which was ruled adversely to that .right, speaking through Mr. Chief Justice
Marshall, this court said (p. 16)

"Is the Cherokee Nation a foreign state in the sense in which that
term is used in. the Constitution V 

"The counsel for the plaintiffs have maintained the affirmative of this
proposition with great earnestness and ability. So much of the argument
as was intended to prove the character of the Cherokees as a state, as
a distinct political society, separated from others, capable of managing
its own affairs and governing itself, has, in the opinion of a majority of
the judges, been completely successful. They have been uniformly treated
as a state-from the. settlement of our country. The numerous treaties
made with them by the United States recognize them as a people capable
of maintaining the relations of peace and war, of being responsible in
their political character for any violation of their engagements, 'or for
any aggression committed on the citizens of the United States by any
individual of their community. Laws have been enacted in the spirit
of these treaties. The acts of our Government plainly recognize the
Cherokee Nation as a state, and the courts are bound by those acts."

It cannot be doubted, as said in Worcester v. The State of Georgia, 6 Pet.
515, 559, that prior to the formation of the Constitution treaties were made
with the Cheroked tribes'by which their autonomous existence was recognized.
And in that case Chief Justice Marshall also said (p. 559)

"The Indian nations had always been considered as distinct, inde-
'pendent political communities, retaining their original natural rights.

* * * The very term 'nation', so generally applied to them, means
a 'people distinct from others.' The Constitution, by declaring treaties,
already made, as well as those to be made, to be the supreme law of the
land, has adopted and sanctioned the previous treaties with the Indian
nations, and consequently admits their: rank among those powers who
are capable of making treaties."

In reviewing the whole subject in eagama v. United States, 118 U. S. 375,
this court said (p. 381)
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"With the Indians themselves these relations are equally difficult to
define. They were, and always have been, regarded as having a semi-
independent position when they preserved their tribal relations; not as
States,, not as nations, not as possessed of thelfull attributes of sover-
eignty, but as a separate people with the power of regulating their
internal and social relations, and thus far not brought under the laws of
the Union, or of the State within whose limits they resided."

True it is that in many adjudications of this court the fact has been fully
recognized, that although possessed of these attributes of local self-government,
when exercising their tribalifunctions, all such rights are subject to the supreme
legislative authority of the United States. Cherokee Nation v. Kansas Railway
Co., 135 U. S. 641, where the cases are fully reviewed. But the existence of the
right in Congress to regulate the manner in which the local powers of the
Cherokee Nation shall be exercised does not render such local powers Federal
powers arising from and created by the Constitution of the United States. It
follows that as the powers of local self-government enjoyed by the Cherokee
Nation existed prior to the Constitution, they are not operated upon by the
Fifth Amendment, which, as we have said, had for its sole object to control
the powers conferred by the Constitution on the National Government. * *
(At pp. 382-384.)

And see, to the same effect, Ex parte Tiger (2 Ind. T. 41, 4 S. W.
304). It is recognized, of course, that those provisions of the Fed-
eral Constitution which are completely general ill scope, such as the
Thirteenth Amendment, apply to the members of Indian tribes as
well as to all other inhabitants of the nation. In re Sah Quah (31
Fed. 327).

Added recognition of the sovereign character of an Indian tribe
is found in the case of Tiurner v. United States and Creek Nation
(51 Ct. Cis. 125, aff'd 248 U. S. 354). Rejecting a, claim against the
Creek Nation based upon the allegedly illegal acts. of groups of
Indians in destroying the fence of a cattle company, the Court of
Claims declared:*
* * e we must apply, the rule of law applicable to established govern-
ments under similar conditions. It is a familiar rule that in the absence of
a statute declaring a liability therefor neither the sovereign nor the govern-
mental subdivisions, such as counties or municipalities. are responsible to the
party injured in his person or estate by mob violence. * * * (At p. 153.)

An extreme application of the doctrine of tribal sovereignty is
found in the case of Ex parte Crow Dog (109 U. S. 56), in which it
was held that the murder of one Sioux Indian by another upon an
Indian reservations was not within the criminal jurisdiction of any
court of the United States, but that only the Indian tribe itself
could punish the offense.

The contention that the United States courts had jurisdiction in
a case of this sort was based upon the language of a treaty with the
Sioux, rather than upon considerations applicable generally to the
various Indian tribes. The most important of .the treaty clauses
upon which the claim of Federal jurisdiction'was based provided:

[Vole
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And Congress shall, by appropriate legislation, secure to them an orderly
government; they shall be subject to the laws of the United States, and. each
individual shall be protected in his rights of property, person, and life. (At
p. 568.)

Colmmenting upon this clause, the Supreme Court declared:
It is equally clear, in our opinion, that these words can have no such effect

as that claimed for them. The pledge to secure to these people, with whom
the United States was contracting as a distinct political body, an orderly
government, by appropriate legislation thereafter to be framed and enacted,
necessarily implies, having regard to all the circumstances attending the trans-
action, that among the arts of civilized life, which it was the very purpose of
all these arrangements to introduce and naturalize among them, was the
highest and best of all,: that of self-government, the regulation by themselves
of their own domestic affairs, the maintenance of order and peace among their
own members by the administration of their own laws and customs. They were
nevertheless to be subject to the laws of the United States, not in the sense
of citizens, but, as they had always been, as wards subject to a guardian not
as individuals, constituted members of the political community of the United
States, with a voice in the selection of representatives and the framing of
the laws, but as a dependent community who were in a state of pupilage,
advancing froi the condition of a savage tribe to that of a people who, through
the discipline of labor and by education, it was hoped might become a self-
supporting and self-governed society. * e (At pp. 568-569.)

In finally rejecting the argument for Federal jurisdiction the
Supreme Court declared:

* * dIt is a. case where, aainst an express exception: in the law itself,
that law, by argument and inference only, is sought to be extended over aliens
and strangers; over the members of a community separated by race, by tradi-
tion, by the instincts of a free though savage life, from the authority and
power which seeks to impose upon them the restraints of an external and
unknown code, and to subject them to the responsibilities of civil conduct,
according to rules and penalties of which they could have no previous warn-
ing; which judges them by a standard made by others and not for them, which
takes no account of the conditions which should except them from its exac-
tions, and makes no allowance for their inability to understand it. (At p.
571.)

The force of the decision in E0 parte Crow Dog was not weakened,
although the scope of the decision was limited, by subsequent legis-
lation which withdrew from the rule of tribal sovereignty a list of
seven major crimes, only recently extended to ten.2 Over these speci-
fled crimes jurisdiction has been vested in the Federal courts. Over
all other crimes, including such serious crimes as kidnaping, at-
tempted murder, receiving stolen goods, and forgery, jurisdiction
resides not in the courts of Nation or State but only in the Indian
tribe itself.

We shall defer the question of the exact scope of tribal jurisdiction
for more detailed consideration at a later point.. We are concerned

U U. S. Code, title 1, sec. 548, analyzed infra, under heading 'The Powers of an
Indian Tribe in the Administration of Justice."
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for the present only in analyzing the basic doctrine of tribal sover-
eignty. To this doctrine the case of Ex parte Crow Dog contributes
not only an intimation of the vast and important content of crimi-
nal jurisdiction inherent in tribal sovereignty, but also an example of
the consistent manner in which the United States Supreme Court
has opposed the efforts of lower courts and administrative officials
to infringe upon tribal sovereignty and to assume tribal prerogatives
'without statutory justification. The legal powers of an Indian tribe,
measured by the decisions of the highest courts, are far more ex-
tensive than the powers which most Indian tribes have been actually
permitted. by omnipresent officials to exercise in their own right.

The doctrine of tribal sovereignty is well summarized in the fol-
lowing passage in the case of In Re Sah Quah (31 Fed. 327):

From the organization of the government to the present time, the various
Indian tribes of the United States have been treated as free and independent
within their respective territories, governed by their tribal laws and customs, in
all matters pertaining to their internal affairs, such as contracts and the
manner of their enforcement, marriage, descents, and the punishment for
crimes committed against each other. They have been excused from all
allegiance to the municipal laws of the whites as precedents or otherwise
in relation to tribal affairs, subject, however; to such restraints as were from
time to time deemed necessary for their own protection, and for the protection
of the whites adjacent to them. Clterokee Nat. v. eorgiw, 5 Pet. 1, 16, 17;
Jackson v. Goodell, 20 Johns. 193. (At p. 329.)

And in the case of Anderson v. Mathews (174 Cal. 537, 163 Pac.
902), it was said:

* * The Indian tribes recognized by the federal government are not
subject to the laws of the state in which they are situated. They are under
the control and protection of the United. States, but they retain the right of
local self-government, and, they regulate and control their own local affairs
and rights of persons and property, except as Congress has otherwise specially
provided by law. * , * (At 163 Pac. 905.)

- See, also, to the same effect, Story's Commentaries, Sec. 1099;
3 Kent's Commentaries (14th ed.) 383-386.

The acknowledgment of tribal sovereignty or autonomy by the
courts of the United States has not been a matter of lip service to a
venerable but outmoded theory. The doctrine has been followed
through the most recent cases, and from time to time carried to new
implications. Moreover, it has been administered by the courts in a
spirit of whole-hearted sympathy and. respect. The painstaking
analysis by the Supreme Court of tribal laws and constitutional
provisions in the Cherokee Interirnxarrige Cases (203 U. S. 706) is
typical, and exhibits a degree of respect proper to the laws of a
sovereign state. If verbal recognition is needed, there is the glowing
tribute which Jdge Nott pays to this same: Cherokee Constitution
in the case of Journeycake v. Cherokee Nation and United States
(28 Ct. CIs. 281, 317-318):
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The constitution of the Cherokees was a wonderful adaptation to the cir-
cumstances and conditions of the time, and to a civilization that was yet to
come. It was framed and adopted by a people some of whom were, still in the
savage state, and the better portion of whom had just entered upon that stage
of civilization which is characterized by industrial pursuits; and it was framed
during a period of extraordinary turmoil and civil discord, when the greater
part of the Cherokee people had just been driven by military force from their
mountains and valleys in Georgia, and been brought by enforced immigration
into the country of the Western Cherokees; when a condition of anarchy and
civil war reigned in the territory-a condition which was to continue until the
two0 branches of the nation should be united under the treaty of 1846 (27 Q. Cls.
R., 1); yet for more than half a century it has met the requirements of a race
steadily advancing in prosperity and education and enlightenment so well
that it has needed, so far as they are concerned, no material alteration or
amendment, and deserves to be classed among the few great works of intelligent
statesmanship which outlive their own time and continue through succeeding
generations to assure the ights and guide the destinies of men. And it is not
the least of the successes of the constitution of the Cherokees that the judiciary
of another nation are able, with entire confidence in the clearness and wisdom
of its provisions, to administer it for the protection of Cherokee citizens and
the maintenance of their personal and political rights. (At pp. 317-318.)

The sympathy of the courts towards the independent efforts of
Indian tribes to administer the institutions of self-government has
led to the doctrine that Indian laws and statutes are to be interpreted
not in accordance with the technical rules of the common law, but
in the light of the traditions and circumstances of the Indian people.
An attempt in the case of E parte Tiger (47 S. W . 304, 2 Ind. T. 41)
to construe the language of the Creek constitution in a technical
sense was met by the appropriate judicial retort:

If the Creek Nation derived its system of jurisprudence through the common
law, there would be much plausibility in this reasoning. But they are strangers
to the common law.4 They derive their jurisprudence from an entirely different
source, and they are as unfamiliar with common-law terms and definitions as
they are with Sanskrit or Hebrew. With them, " to indict" is to file a written
accusation charging a person with a crime.

So, too, in the case of McCurtain v. Grady (1 Ind. T. 107, 38 S. W.
65) the court had occasion to note that:

The Choctaw constitution was not drawn by geologists or for geologists,
or in the interests of science, or with scientific accuracy. It was framed by
plain people, who have agreed among themselves what meaning should be
attached to it, and the courts should give effect to that interpretation which its
framers intended it should have.

The realm of tribal autonomy which has been so carefully re-
spected by the courts, has been implicitly confirmed by Congress
in a host of statutes providing that various administrative acts of
the President or the Interior Department shall be done only with
the consent of the Indian tribe or its chiefs or council.

See lValdron v.' United States, 143 Fed. 413 Hanson v. Johnson, 246 Pac. 868 (Okla).

27
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Thus, lU. S. Code, title 25, section 63, provides that the President
may "consolidate one or more tribes, and abolish such agencies as
are 'thereby rendered unnecessary ", but that such action may be
undertaken only " with the consent of the tribes to be affected thereby,
expressed i the usual manner."

Section 111 of the same title provides that payments of moneys
and distribution of goods for the benefit of any Indians or Indian
tribes shall be made either to the heads of families and individuals
directly entitled to such moneys or goods or else to the chiefs of
the tribe, for the benefit of the tribe, or to persons appointed by
the tribe for, the purpose of receiving such moneys or goods. This
section finally provides that such moneys or goods " by consent of the
tribe s' may be applied directly by the Secretary to purposes con-
ducive to the happiness and prosperity of the tribe.

Section 116 of the same title provides:.
'The President 'nay, at the request of any Indian tribe, to which an annuity

is payable in money, cause the same to be paid in goods, purchased as provided
in section 91.

Section 140 of the same title provides that specific appropriations
for the benefit of Indian tribes may be diverted to other uses "with
the consent of said tribes, expressed in the usual manner."

Other statutory provisions of general import, confirming or dele-
gating specific powers to the Indian tribes or their officers, are:
U. S. Code, title 25, sections 48, 130, 132, 159, 162, 184, 218, 225, 229,
371, 397, 398, 402.

These latter provisions are discussed later under relevant headings.
The whole course of Congressional legislation with respect to the

Indians has been based upon a recognition of tribal autonomy, quali-
fied only where the need for other types of governmental control
has become clearly manifest. As was said in a report of the Senate
Judiciary Committee (prior to the enactment of U. S. Code, title
18, sec. 548) : "Their right of self-government, and to administer
justice amongthemselves, after their rude fashion, even to inflicting
the death penalty, has never been questioned." (Sen. Rep. No. 268,
41st Congress, 3d session.)

It is a fact that State governluents and administrative officials
have frequently trespassed upon the realm of tribal atonlomy, pre-
suming to govern the Indian tribes through State law or depart-
mental regulation or arbitrary administrative fiat, but these tres-
passes have not impaired the vested legal powers of local self-
government which have been recognized again ad again when these
trespasses have been challenged by an Indian tribe. "Power and
authority rightfully conferred do not necessarily cease to exist in
consequence of long nonuser." (United States ex el. Standing Bear
v. Crook, 5 Dill. 453, 460.) The Wheeler-Howard Act, by affording
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statutory recognition of these powers. of local self-government and
administrative assistance in developing adequate mechanisms for
such government, may reasonably be expected to end the condi-
tions that have in the past led the Interior Departinent and various
State agencies to deal withimatters that are properly within the legal
competence of the Indian tribes themselves.

Neither the allotting of land in severalty nor the granting of
citizenship has destroyed the tribal relationship upon which local
autonomy rests. Only through the laws or treaties of the United
States, or administrative acts authorized thereunder, can tribal exist-
ence be terminated. As was said in the case of United States v.
Boylan (265 Fed. 165) with reference to certain New York Indians
over whom State courts had attempted to exercise jurisdiction:

* * Congress alone has the right to say when the guardianship over
the Indians may cease. U. S. v. Nice, 241 U. S. 591, 36 Sup. Ct. 696, 60 L. Ed.
1192; Tiger v. Westerns La. Co., 221 U. S. 26, 31 Sup. Ct. 578, 55 L. Ed. 738.
Accordingly it has been held that it is for Congress to say when the tribal
existence shall be deemed to have terminated, and Congress must so express
its intent in relation thereto in clear terms. Util such Iegislation by Con-
gress, even a grant of citizenship does not terminate the tribal status or relieve
the Indian from the guardianship of the government U. S. v. Nice, 241 U. S.
591, 36 Sup. Ct. 696, 60 L. Ed. 1192. * (At p. 171.)

The court concludes:
* * * The right of self-government has never been taken from them. * * *

At all times the rights which belong to self-government have been recognized
as vested in these Indians. * * (At p. 173.)

In the case of Farrell v. United States (110 Fed. 942), the effect
of allotment i severalty and of the grant of citizenship was consid-
ered, and the court declared:

* * * The agreement to maintain the agent and the retention and exer-
cise of the power to control the liquor traffic are not inconsistent, as we have
seen, with the allotment of the lands in severalty, or with the grant to the
allottees of the immunities and privileges of citisenship. Neither the act of
1887 nor any other act of congress or treaty with these Indians required those
who selected allotments and received patents and the privileges and immunities
of citizenship to sever their tribal relation, or to surrender any of their rights
as members of their tribes, as a condition of the grant, so that after their
allotments, as before, their tribal relation continued. And' finally the legisla-
tive and executive departments of the government to which the subject matters
of the relations of the Indians and their tribes to the United States, and the
regulation of the commerce with them, has been specially iltrusted, have uni-
formly held that congress retained, and have constantly exercised, the power
to regulate intercourse with these Indians, and to prohibit the traffic in
intoxicating liquors with them, since these patents issued, to the same extent
as before their lands were allotted in severalty. It is the settled rule of the
judicial department of the government,, in ascertaining the relations, of Indian
tribes and their members to the nation, to follow the action of the legislative
and executive departmenht to which the determination of these questions
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has been especially intrusted. U. S. v. Holiday, 3 Wall. 407, 419, 18 L. Ed.
182; U. S. v., arl (C. C.) 17 Fed. 75, 78. (At p. 951.)

And in the-case of United States v. HoZliday (3 Wall. 407) the
Supreme Court declared:

In reference to all matters of this kind, it is the rule of this court to follow
the action of the executive and other political departments of the government,
whose more special duty is to. determine such affairs. If by them those
Indians are recognized as a tribe, this court must do the same. (At p. 419.)

And see, to the same effect, The Kansas Indians :(5 Wall. 737,
756); Yakilma Joe v. To-is-lap (191 Fed. 516); United States v.
Flournoy Live-Stock, etc., Co. (71 Fed. 576).

There are, of course, a number of instances in which tribal
autonomy has been terminated by act of Congress or by treaty. See,
for example, IViggan v. Conolly (163 U. S. 56).; United States v.
Elm (2 Cin.. Law Bull. 307, 25 Fed. Cas. No. 15,048.); and cf. act
of April 26, 1906 (34 Stat. 137). But to accomplish this, the provi-
siolS of treaty or statute must be positive and unambiguous. (Mor-
row v. Blevins, 23 Tenn. 223; Jones v. Meehan, 175 U. S. 1.)

Save in such. instances, the internal sovereignty of the Indian
tribes continues, unimpaired by the changes that have occurred in
the manners and customs of Indian life, and, for the future, remains
a most powerful vehicle for the movement of the Indian tribes to-
wards a richer social existence.

THE POWER OF AN INDI&N TRIBE To DEFINE ITS FoRM oF GOVERNMENT

Since any group of men, in order to act as a group, must act
through formus which give the action the character and authority o*
group action, an Indian tribe must, if it has any-power at all, have
the- power to prescribe the forms, through which its will may be
registered. The first element of sovereignty, and the last which may
survive successive statutory limitations of Indian-tribal power, is
the power of the tribe to determine and define its own form of
government.- Such power includes the right to define the powers ad
duties of its officials, the manner of their appointment or election,
the manner of their removal, the rules they are to observe in their
capacity as officials, and the forms and procedures which are to
attest the" authoritative character of acts done in the nme of the
tribe. These are matters which may be determined even in a modern
civilized nation by unwritten custom as well as by written law. The
controlling character of the Indian tribe's basic forms and pro-
cedures has been recognized by State and Federal courts, whether
evidenced by written statute or by the testimony of tradition.

Thus, in the case of Pueblo of Santa Rosa v. Fall (273 U. S. 315)
the Supreme Court recognized that by the traditional law of the

[Vol.
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Pueblo: the " Captain " of the Pueblo would have no authority to
convey to attorneys the claims of the Pueblo or to authorize suit
thereon, and that such acts without the approval of a general council
would be null and void.'

To the same effect, see 7 Op.Atty. Gen. 142 (1855).
In 5 Op. Atty. Gen. 79 (1849) the opinion is expressed that a

release to be executed by the " Creek Indians" would be valid " pro-
vided, that the chiefs and headmen executing it are such chiefs and
headmen nd constitute the whole 'or a majority of the council of
the Creek Nation."

Ii 1awlins and Presbeyj v. Uited States (23 Ct.; Cls. '106) the
court finds that a chief's authority to act in the name of the tribe
has been established by the tacit assent of the tribe and by their
acceptance of the benefits of his acts.

In the case of Mount Pleasant v. Canswiorth (271 N. Y.'Supp. 78)
it is held that the Tuscarora tribal council has never been endowed
with probate jurisdiction, that no' other body'has been set up by the
tribe to exercise probate powers, and hence that State courts may
step in to remedy the lack. Whether or not the final conclusion is
justified, in the light of such cases as Patterson v. Council of Seneca
Nation (245 N. Y. 443; 157 N. E. 734), the opinion of the court
indicates at least that the limitations which a tribe may impose upon
the jurisdiction of its own govermnental bodies and officers will be
respected.

Not only must officers presuming to act in the name of an Indian
tribe show-that their acts fall within their allotted function nd
authority but likewise the procedural formalities which tradition
or ordinance requires must be followed in executing an act within
the acknowledged jurisdiction of the officer or set of officers.

In 19 Op. Atty. Gen. 179 (1888) it is held that a'decre of div'orce
which has not been signed by a judge or clerk of court, as required
by the laws of the Choctaw Nation, is invalid.

In re Darok (265 N. Supp. 86) involves action of a special
tribal council meeting to which only, a few of the members of the
council were invited. The action was declared invalid on the ground'
that the ouncil's rules of procedure required due notice of a special
meeting to be given to all the m-embers- of the coundil. Based on an
analogy taken- from corporation law, the rule was laid down that;
violation of this requirement rendered the; acts of the counil invalid.'

In 2 Op. Atty. Gen. 308 (1904) it appeared that certain sums
were to be paid to attorneys " only after the tribal authorities, there-
unto duly and specifically authorized by the tribe, shall have signed
a writing. * * * By resolution of the tribe the business Comil-:
mittee, had been authorized to sign the writing in question. The

3'i
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signatures of the business committee, in the opinion of the Attorney
General, met the statutory requirement:
The proceedings of the: council were regular, and the motions were carried
by a sufficient number of voters, though less than a majority of those present.
See State v. Vanodel (131 Ind. 388) ; Attorney General v. Shepard (62 N. H.
383); and Mount v. Parker (32 N. J. Law, 341).

The doctrine of de facto officers has been applied to an Indian
tribe, in accordance with the rule applied to other governmental
agencies, so as to safeguard from collateral attack acts and docu-
ments signed by officers acting under color of authority, though
subject, in proper proceedings, to removal from office. See Noflre v.
United States (164 U. S. 657); Seneca Nation v. John (16 N. Y.
S-Lpp. 40).

Based upon the analogy of the constitutional law of the United
States, the doctrine has been applied to In dian statutes and consti-
tutional provisions that statutes deemed by the courts to be violative
of constitutional limitations are to be regarded as void. See Whit-
mire, Trustee, v. Cherokee Nation (30 Ct. Cls. 138); Delaware
Indians v. Cherokee Nation (38 Ct. Cls. 234); 19 OP. Atty. Gen. 229
(1889).

Statutes of Congress have recognized that the authority of an
Indian tribe is customarily wielded by chiefs and headmen.5

Other congressional legislation has specifically recognized the pro-
priety of paying salaries to tribal officers out of tribal funds.,

THE POWER OF AN INDIAN TRIBE TO DETERMINE ITS MEMBERSHIP.

The courts have consistently recognized that in the absence of
express legislation by Congress to the contrary, an Indian tribe has
complete authority to determine all questions of its own membership7

1,U. S. Code,: title 25, sec. 10:-
" Withholding of moneys or goods on account of itooatisg liquors. No annuities,

or moneys, or goods, shall be paid or distributed to Indians ' ' until the chiefs
and headmen of the tribe shall have pledged themselves to use all their influence and to
make all proper exertions to prevent the introduction and sale of such liquor in, their
country."

U. S. Code, title 25, sec. 132:
"]Mode of distribution of goods. Whenever goods and merchandise are delivered tothe

chiefs of a tribe, for the tribe, such goods and merchandise shall be turned over by the
agent or superintendent of such tribe to the chiefs in bulk, and in the original package,
as nearly as practicable, and in the presence of the headmen of the tribe, if practicable,
to be distributed to the tribe by the chiefs in such manner as the chiefs may deem best,
in the presence of the agent or superintendent. (R. S. Sec. 2090..)" -

'U. S. Code, title 25, sec. 12, after providing generally for the segregation, deposit
and investment of tribal funds, contains the following qualification:

"And provided further, That any part of tribal funds required for support of schools
or pay of tribal officers shall' be excepted from segregation or deposit as herein authorized
and the same shall be expended for the purposes aforesaid."

'It must be noted that property rights attached to membership are largely in the con-
trol of the Secretary of the- Interior rather than the tribe itself. See: heading, infra,
" Tribal Powers Over Property."

[vol.
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It may thus by usage or written law determine under what conditions
persons of mixed blood shall be considered members of th tribe. It
may p rovide for special formalities of recognition, and it may adopt
such rules as seem suitable to it, to regulate the abandonment of
membership, the adoption of non-Indians or Indians of other tribes,
and the types of membership or citizenship which it may choose to
recognize. The completeness of this pow er receives statutory recog-

nition in U. S. Code, title 2, sec. 184, which provides that the

children of a white man and an Indian woman by blood shall be

considered members of the tribe if, and only if, " said Indian woman
was * * * recognized by the tribe." The power of the Indian
tribes in this field is limited only by the various statutes of Congress
defining the membership of certain tribes, for purposes of allotment
or for other purposes, and by the statutory authority given to the
Secretary of the Interior to promulgate a final tribal roll for the
purpose of dividing and distributing the tribal. fundsY

The power of an Indian tribe to-determine questions of its own

membership arises necessarily from the character of an Indian tribe
as a distinct political entity. In the case of Patterson 'v. ounci of
Seneca Nation (245 N. Y. 433; 157 N. E. 734), the Court of Appeals

of New York reviewed the many decisions of that court and. of the
Supreme Court of the United States recognizing the Indian tribe
as a "distinct political society, separated from others, capable of

managing its own affairs and governing itself (per Marshall, C. J,
in Cherokee Natio'n v. Georgia,.5 Pet. 1), and, in reaching the con-
clusion that mandamus would not lie to compel the plaintiffs, enroll-
ment by the defendant council, declared:

Unless these expressions, as well as similar expressions many times used by
nany courts in various jurisdictions, are mere words of flattery designed to

soothe Indian sensibilities, unless the last vestige of separate national life has

..been withdrawn from the Indian tribes by encroaching state legislation,. then,

1f'"Rights of chldren born of ma5riages between white men and Indian women. All
children born of a marriage solemnized prior to June 7, 1897, between a white man and
an Indian woman by blood and not by adoption, where said Indian woman was on that
date, or was at the time of her death, recognized by the tribe, shall have the same rights
and privileges to the property of the tribe to which the mother belongs 'or belonged at
the time of her death, by blood, as any other member of the tribe, and no- prior Act, of
Congress shall be construed as to debar such child of such right. (June 7, 1897, c. 3, sec.
1, 30 Stat. 90."E

I U. S. Code, title 25, see.. 16:
"Roll of membership of Indian tribes. The Secretary of the Interior is authorized,

wherever in his discretion such action would be for the best interest of the Indians, to
cause a final 'rol to!be madeof the membership of any Indian tribe; such rolls shall con-
tain the ages and quantum of Indian blood;,'and' when approved by, the said Secretary are
declared to constitute te legal, membership of the respective tribes for the purpose of
segregating 'the tribal funds as provided in the preceding section, and shall be conclusive

both as to ages and quantum of Indian blood: Provided, That the foregoing shall not
apply to the Five'Civilized Tribes 'or to' the Osage Tribe of Indians, or to the Chippewa
Indians of Minnesota, or the Menominee Indians of Wisconsin.! (June 30, 1'19, c. 4, sec.

1,-6lStat. 9. ) ; -.
20683-36-vol. 55-3 '. 
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surely, it must follow that the Seneca Nation of Indians has retained for itself
that prerequisite to their self-preservation and integrity as a nation, the right
to determine by whom its membership shall be constituted.

e *** *

It must be the law, therefore, that, unless the Seneca Nation of Indians
and the state of New York enjoy a relation inter se peculiar to themselves, the
right to enrollment of the petitioner, with its attending property rights, depends
upon the laws and usages of the Seneca Nation and is to be determined by
that Nation for itself, without interference or dictation from the Supreme
Court of the state.

After examining the constitutional position of the Seneca Nation
and finding that tribal autonomy has not been impaired by any
legislation of the State, the court concludes:

The conclusion is inescapable that the Seneca Tribe remains a separate
nation; that its powers of self-government are retained with the sanction of
the state; that the ancient customs and usages of the nation except in a few
particulars, remain, unabolished, the law of the Indian land; that in its
capacity of a sovereign nation the Seneca Nation is not subservient to the
orders and directions of the courts of New York state that, above all, the
Seneca Nation retains for itself the power of determining who are Senecas,
and in that respect is above interference and dictation.

In the case of Waldron v. United States (143 Fed. 413), it appeared
that a woman of five-sixteenths Sioux Indian blood on her mother's
side, her father being a white man, had been refused recognition as
an Indian by the Interior Department although, by tribal custom,
since the woman's mother had been recognized as an Indian, the
woman herself was so recognized. The court held that the decision
of the Interior Department was contrary to law, declaring:

In this proceeding the court has been informed as to the usages and customs
of the different tribes of the Sioux Nation, and has found as a fact that
the common law does not obtain among said tribes, as to determining the race
to which the children of a white man, married to an Indian woman, belong;
but that, according to the usages and customs of said tribes, the children of
a white man married to an Indian woman take the race or nationality of
the mother.

The same view is maintained in 19 Op. Atty. Gen. 115 (1888), in
which it is said:

It was the Indians, and not the United States, that were interested in the
distribution of what was periodically coming to them from the United States.
It was proper then that they should determine for themselves, and finally, who
were entitled to membership in the confederated tribe and to participate in
the emoluments belonging to that relation.

The certificate of the chiefs and councillors referred to is possibly as high a
grade of evidence as can be procured of the fact of the determination by the
chiefs of the right of membership under the treaty of February 23, 1867, and
seems to be such as is warranted by the usage and custom of the Government
In its general dealings with these people and other similar tribes. (At page
116. )

[Vol.
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See to the same effect:
In re William Banks (26 L. D. 71); Black Tomahawk v. Waldron

(19 L. D. 811); 20 Op. Atty. Gen. 711 (1894); Western Cherokee
Indians v. United States (27 Ct. Cls. 1, 54); United States v. Hey fro
(two cases) (138 Fed. 964, 968).

In the Cherokee Intermarriage Cases (203 U. S. 76), the Supreme
Court of the United States. considered the claims of certain white
men, married to Cherokee Indians, to participate in the common
property of the Cherokee Nation. After carefully examining the
constitutional articles and the statutes of the Cherokee Nation, the
court reached the conclusion that the claims in question were invalid,
since, although the claimants had been recognized as citizens for cer-
tain purposes, the Cherokee Nation had complete'authority to qualify
the rights of citizenship which it offered to its " naturalized " iti-
zens, and had, in the exercise of this authority, provided for the
revocation or qualification of citizenship rights so as to defeat the
Claims of the plaintiffs. The Supreme Court declared (per Fuller,
C. .J.):i:

The distinction between different classes of citizens was recognized by the
Cherokees in the differences in their intermarriage law, as applicable to the
whites and to the' Indians of other tribes; by the provision in the intermar-
riage law that a white man intermarried with an Indian by blood acquires
certain rights as a citizen, but no provision that if he marries a Cherokee
citizen not of Indian blood he shall be regarded as a citizen at all; and by
the provision that if, once having married an Indian by blood, he marries the
second time a citizen not by blood, he loses all of his rights as a citizen.
And the same distinction between citizens as such and citizens with property
'rights has also been recognized by Congress in enactments relating to other
Indians than the Five Civilized Tribes. Act August 9, 1888, 25 Stat. 392,
e. 818; act May '2, 1890, 26 Stat. 96; c. 182; act June 7 1897, 30 Stat. 90, c. S.
(At page 88.)

* * * The laws and usages of the Cherokees, their earliest history, the
fundamental principles of their national policy, their constitution and statutes,
all show that citizenship rested on blood or marriage; that the man who would
assert citizenship must establish marriage; that when marriage ceased (with
a special reservation in favor of widows or widowers) citizenship ceased;
that when an intermarried white married a person having, no Tights of
Cherokee citizenship by blood it was conclusive evidence that the tie which
bound him to the Cherokee people was severed and the very basis of his
citizenship obliterated. (At page 95.)

See, to the same effect, 19 Op. Atty. Gen. 109 (1888).
An Indian tribe may classify various types of membership and

qualify not only the property rights, but the voting rights of certain
members. Thus in 19 Op. Atty. Gen. 389 (1888) the view is ex-
pressed that a tribe may by law restrict the rights of tribal suf-
frage, excluding white citizens from voting, although by treaty
they are guaranteed rights of " membership."
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Similarly, an Indian tribe may revoke rights of membership which
it has granted. In. Rof v. Burney (168 U. S. 218), the Supreme
Court upheld the validity of an act of the Chickasaw legislature
depriving a, Ghickasaw citizen of his citizenship, declaring:

The citizenship which the Chickasaw legislature could confer it could with-
draw. The only restrictioi on the power of the Chickasaw Nation to legislate
in respect to its internal affairs is that such legislation shall not conflict with
the Constitution or laws of the United States, and we know of no provision
of such Constitution or laws which would be set at naught by the action of
a political community like: this in- withdrawing privileges of membership in
the community once conferred. (At page 222.)

The right of an Indian tribe to make express rules governing the
recognition of members, the adoption of new members, the procedure
for abandonment of membership, and the procedure for readoption,
is recognized in Smtk v. Bonifer (154 Fed. 883; afI'd, 166 Fed. 846).
In that case the plaintiffs' right to allotments depended upon their
membership in a particular tribe. The court held that such member-
ship was demonstrated by the fact of tribal recognition, declaring:

Indian members of one tribe can sever their relations as such, and may
form affiliations with another or other tribes. And so they may, .after their
relation with a tribe has been severed, rejoin the tribe and be again recog-
nized and treated as members thereof, and tribal rights and privileges attach
according to the habits and customs of the tribe with which affiliation is
presently cast. As to the manner of breaking off and recasting tribal affilia-
tions we are meagerly informed. It was and is a thing,. of course, dependent
upon the peculiar usages and customs of each particular tribe, and therefore
we may assume that no general rule obtains for its regulation.

Now, the first condition presented is that the mother of Philomme was a
full-blood Walla Walla Indian. She was consequently a member of the tribe
of that name. Was her status. changed by marriage to Tawakown, an Iroquois
Indian? This must depend upon the tribal usage and customs of the Walla
Wallas: and the Iroquois. It is said by Hon. William A. Little, Assistant
Attorney General, in an opinion rendered the Department of the Interior in
a matter involving this. very controversy:

"That inheritance among these Indians is through the mother and
not through the father, and that the true test in these cases Is to scer-
tain whether parties claiming to be Indians and entitled to allotments
have by their conduct expatriated themselves or changed their citizen-
ship. i

But we are told that:
"Among the Iroquoian tribes kinship is traced through the blood of the

woman only. Kinship means membership in a family; and this in turn
constitutes citizenship in the tribe, conferring certain social, political,
and religious privileges, duties, and rights, which are denied to persons
of alien blood." Handbook of American Indians, edited by Frederick
Webb Hodge; Smithsonian Institute,. Government Printing Office, 1907.

Marriage, therefore, with Tawakown would not of itself constitute an affilia-
ton on the part of his wife with the Iroquois tribe, of which he was a member,
and a renunciation of membership with her own tribe. (At page 886.)
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Considering a second marriage of the plaintiff to a white person,
the court went on to declare:

But notwithstanding the marriage of Philomme to Smith, and her long resi-
dence outside of the limits of thq reservation, she was acknowledged by the
chiefs of the confederated tribes to be a member of the Walla Walla tribe.
From the testimony adduced herein, read in connection with that taken in the
case of Hy-yutse-mil-kin v. Smith, spra, it appears that Mrs. Smith was
advised by Homily and Show-a-way, chiefs, respectively, of the Walla Walla
and Cayuse tribes, to come upon the reservation and make selections for allot-
ments to herself and children, and that thereafter she was recognized by both
these chiefs, and by Peo, the chief of the Umatillas, as being a member of the
Walla Walla Tribe. It is true that she was not so recognized at first, but she
was finally, and by a general council of the Indians held for the especial pur-
pose of determining the matter. (At page 888.)

Where tribal laws have not expressly provided for solie certificate
of membership (see 19 Op. Atty. Gen. 115 (1888)), the courts, in
cases not clearly controlled by recognized tribal custom, have looked
to recognition by the tribal chiefs as a test of tribal membership.
Hy-yu-tse-mniZl-in v. Smnitl (194 U. S. 401, 411).

The weight given to tribal action in relation to tribal membership
is shown by the case of No fire v. United States (164 U. S. 657).
In that case the jurisdiction of the Cherokee courts in a murder case,
the defendants being Cherokee Indians, depended upon whether the
deceased, a white man, had been duly adopted by the Cherokee
Tribe. Finding evidence of such adoption in the official records of
the tribe, the Supreme Court held that such adoption deprived the
State court of jurisdiction over the murder and vested such juris-
diction in the tribal courts.

A similar decision was reached in the case of Raymond v. Ray-
mond (83 Fed. 721), in which the jurisdiction of a tribal court over
an adopted Cherokee was challenged. The court declared (per San-
born, J.):

It is conceded that under the laws of that nation the appellee became a mem-
ber of that tribe, by adoption, through her intermarriage with the appellant.
It is settled by the decisions of the supreme court that her adoption into that
nation ousted the federal court of jurisdiction over any suit between her and
any member of that tribe, and vested the tribal courts with exclusive uris-
diction over every such action. Alberty v. U. S. 162 U. S. 409, 16 Sup. Ct.
864; Nofire v. U. ., 164 U. S. 657, 658, 17 Sup. t. 212.

It is of course recognized throughout the cases, that tribal member-
ship is a bilateral relation, depending for its existence not only upon
the action of the tribe but also upon the action of the individual con-
cerned. Any member of any Indian tribe is at full liberty to terr
minate his tribal relationship whenever he so chooses. In the famous
case of United States e rel. Standing Bear v. Crook (5 Dill. 453,
25 Fed. Cases No. 14,891), in which an Indian secured a writ of
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habeas corpus directed against a general of the United States Army,
to prevent his removal to Indian Territory, the court found that the
petitioner, Standing Bear, had severed his relationship with his
tribe and was, therefore, not subject to the provisions of any treaties
or legislation concerned with the removal of the tribe to Indian
Territory., The court declared (per Dundy, J.):

Standing Bear, the principal witness, states that out of five hundred and
eighty-one Indians who went from the reservation in Dakota to the Indian
Territory, one hundred and fifty-eight died within a year or so, and a great
proportion of the others were sick and disabled, caused, in a great measure,
no doubt, from change of climate; and to save himself and the survivors of
his wasted family, and the feeble remnant of his little band of followers, he
determined to leave the Indian Territory and return to his old home, where,
to use his own language, " he might live and die in peace, and be buried with
his fathers." He also states that he informed the agent of their final purpose
to leave, never to return, and that he and his followers had finally, fully, and
forever severed his and their connection with the Ponca Tribe of Indians, and
had resolved to disband as a tribe, or band, of Indians, and to cut loose
from the government, go to work, become self-sustaining, and adopt the habits
and customs of a higher civilization. To accomplish what would seem to
be a desirable and laudable purpose, all who were able so to do went to work
to earn a living. The Omaha Indians, who speak the same language, and
with whom many of the Poncas have long continued to intermarry, gave them
employment and ground to cultivate, so as to make them self-sustaining. And
it was when at the Omaha reservation, and when thus employed, that. they
were arrested by order of the government, for the purpose of being taken back
to the Indian Territory. They claim to be unable to see the justice, or reason,
or wisdom, or necessity, for removing them by force from their own native
plains and blood relations to a far-off country, in which'they can see little
but new-made graves opening for their reception. The land from which they
fled in fear has no attractions for them. The love of home and native land
was strong enough in the minds of these people to induce them to brave every
peril to return and live and die where they had been reared. The bones of
the dead son of Standing Bear were not to repose in the land they hoped to
be leaving forever, but were carefully perserved and protected, and formed a
part of what was to them a melancholy procession homeward.

* * * What is here stated in this connection is mainly for the purpose of
showing that the relators did all they could to separate themselves from their
tribe and to sever their tribal relations, for the purpose of becoming self-
sustaining and living without support from the government. This being so,
it presents the question as to whether or not an Indian can withdraw from
his tribe, sever his tribal relation therewith, and terminate his allegiance
thereto, for the purpose of making an independent living and adopting our own
civilization.

If Indian tribes are to be regarded and treated as separate but dependent
nations, there can be no serious difficulty about the question. If they are
not to be regarded and treated as separate, dependent nations, then no
allegiance is owing from an individual Indian to his tribe, and he could,
therefore, withdraw therefrom at any time. The question of expatriation has
engaged the attention of our government from the time of its very foundation.
Many heated discussions have been carried on between our own and foreign
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governments on this great question, until diplomacy has triumphantly secured
the right to every person found within our jurisdiction. This right has always
been claimed and admitted by our government, and it is now no longer an
open question. It can make but little difference, then, whether we accord to
the Indian tribes a national character or; not, as in either case I think the
individual Indian possesses the clear and God-given right to withdraw from
his tribe and forever live away from it, as though it had no further existence.
If the right of expatriation was open to doubt in this country down to the
year 1868, certainly since that time no sort of question as to the right can
now exist. On the 27th of July of that year Congress passed an act, now
appearing as section 1999 of the Revised Statutes, which declares that:
"Whereas, the right of expatriation is a natural and inherent right of all
people, indispensable to the enjoyment of the rights of life, liberty, and the
pursuit of happiness; and, whereas, in the recognition of this principle the
government has freely received emigrants from all nations, and invested them
with the rights of citizenship. * * * Therefore, any declaration, instruc-
tion, opinion, order, or decision of any officer of the United States which
denies, restricts, impairs, or questions the right of expatriation, is declared
inconsistent with the fundamental principles of the republic."

The tribal power recognized in all the foregoing cases is not over-
thrown by anything said in the case of United States ex rel. West v.
Hitchcock (205 U. S. 80). In that case, an adopted member of the
Wichita tribe was refused an allotment by the Secretary of the
Interior because the Department had never approved his adoption.
Since the Secretary according to the Supreme Court, had unreview-
able discretionary authority to grant or deny an allotment even to
a member of the tribe by blood, it was unnecessary for the Supreme
Court to decide whether refusal of the Interior Department to ap-
prove the relator's adoption was within the authority of the De-
partment. The court, however, intimated that the general authority
of the Interior Department under Rev. Stat. 463 (U. S. Code, title
25, sec. 2) ,1 was broad enough to justify a regulation requiring
Department approval of adoptions, but hastened to add that since
the relator would have no legal right of appeal even if his adoption
without Department approval were valid, " it hardly is necessary to
pass upon that point."

The power of an Indian tribe to determine its membership is
subject to the qualification, however, that in the distribution of tribal
funds and other property under the supervision and control of the
Federal Govermuent, the action of the tribe is subject to the super-
visory authority of the Secretary of the Interior. See United States
ex rel. West v. Hitchcock, 205 U. S. 80; Mitchell v. United States, 22

1
0Ditties of Comisressoner.-The Commissioner of Indian Affairs shall, under the direc-

tion of the Secretary of the Interior, and agreeably to such regulations as the President
may prescribe, have the management of all Indian affairs and of all matters arising out
of Indian relations. (R. S. Sec. 463.)
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Fed. 2d, 771; United States v. Provoe, 38 Fed. 2d, 99; reversed
on other grounds, 283 U. S. 753. See also Wilbur v. United States,
281 U. S. 206. The original power to determine membership, in-
cluding the-regulation of membership by adoption, nevertheless re-
mains with the tribe, and in view of the broad provisions of the
Wheeler-Howard Act, it is my opinion that the Secretary of the
Interior may in the future define and confine his power of super-
vision in accordance with the terms of the constitution adopted by
the tribe itself and approved by him.

TEE POwNER OF AN INDIAN TRIBE TO REGULATE DoMEsTIc RELATIoNs

The Indian tribes have been accorded the widest possible latitude
in regulating the domestic relations of their members. Indian cus-
tom marriage has been specifically recognized by Federal statute, so
far as such recognition is necessary for purposes of inheritance.'1

Indian custom marriage and divorce have been generally recognized by
State and Federal courts for all other purposes. Where Federal law
or written laws of the tribe do not cover the subject, the customs and
traditions of the tribe are accorded the force of law, but these customs
and traditions may be -changed by the statutes of the Indian tribes. In
defining and punishing offenses against the marriage relationship,
the Indian tribe has complete and exclusive authority in the absence
of. legislation by Congress upon the subject. No law of the State
controls the domestic relations of Indians living in tribal relation-
ship. The authority of an Indian tribal council to appoint guardians
for incompetents and minors is specifically recognized by statute,12

although this statute at the same time deprives such guardians of
the power to administer Federal trust funds.

The completeness and exclusiveness of tribal authority over matters
of domestic relationship is clearly set forth by Mr. Justice Van

11 U. S. C., title 25, sec. 371, which provides:
Descent of land.-For the purpose of determining the descent of land to the heirs of

any deceased Indian under the provisions of section 348, whenever any male and female
Indian shall have cohabited together as husband and wife according to the custom and
manner of Indian life the issue of such cohabitation shall be, for the purpose aforesaid,
taken and deemed to be the legitimate issue of the Indians so living together * * *1"

32 U. S. C., title 25, sec. 159, which provides:
" Moneys de incompetents or orphans.-The Secretary of the Interior is directed to

cause settlements to be made with all persons appointed by the Indian councils to receive
moneys due to incompetent or orphan.Indians, and to require all moneys found due to
such incompetent or orphan Indians to be returned to the Treasury; and all moneys so
returned shall bear interest at the rate of 6 per centum per annum, until paid by order
of the Secretary of the Interior to those entitled to the same. No money shall be paid
to any person appointed by any Indian council to receive moneys due to incompetent or
orphaned Indians, but the same shall remain in the Treasury of the United States until
ordered to be paid by the Secretary to those entitled to receive the same, and shall bear
6 per centum interest until so paid." (R. S. sec. 2108.)
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Devanter in the opinion of the Supreme Court in United States v.
Quiver (241 U. S. 602, at 603-605):

At an early period it became the settled policy of Congress to permit the
personal and domestic relations of the Indians with each other to be regulated,
and offenses by one Indian against the person or property of another Indian to
be dealt with, according to their, tribal customs and laws. Thus the Indian
Intercourse Acts of May 19, 1796, c. 30, 1 Stat. 469, and of March, 1802, c. 13,
2 Stat. 139, provided for the punishment of various offenses by white persons
against Indians and by Indians against white persons, but left untouched those
by Indians against each other; and the act of June 30, 1834, c. 161, Sec. 25, 4
Stat. 729, 733, while providing that " so much of the laws of the United States
as provides for the punishment of crimes committed within any place within
the sole and exclusive jurisdiction of the United States shall be in force in the
Indian country ", qualified its action by saying,; " the same shall not extend to
crimes committed by one Indian against the person or property of another
Indian." That provision with its qualification was later carried into the Revised
Statutes as Secs. 2145 and 2146. This was the situation when this court, in
Ew partse Crow Dog, 109 U. S. 556, held that the murder of an Indian by another
Indian on an Indian reservation was not punishable under the laws of the
United States and could be dealt with only according to the laws of the tribe.
The first change came when, by the act of March 3, 1885, c. 341, Sec. 9, 23 Stat.
362, 385, now Sec. 328 of the Penal Code, Congress provided for the punishment
of murder, manslaughter, rape, assault with intent to kill, assault with a,
dangerous weapon, arson, burglary, and-larceny when committed by one Indian
against the person or property of another Indian. In other respects the policy
remained as before. After South Dakota became a State,. Congress, acting upon
apartial cession of jurisdietion by that State, c. 106, Laws 1901, provided by the
act of February 2, 1903, c. 351, 32 Stat. 793, now Sec. 329 of the Penal Code,
for the punishment of the particular offenses named in the act of 1885 when
committed on the Indian reservations in that State, even though committed by
others than Indians, but this is without bearing here, for it left the situation in
respect of offenses by one Indian against the person or property of another
Indian as it was after the act of 1885.

We have now referred to all the statutes. There is none dealing with
bigamy, polygamy, incest, adultery, or fornication, which in terms refers to
Indians, these matters always having been left to the tribal customs and laws
and to such preventive and corrective measures as reasonably could be taken by
the administrative officers.

Recognition of the validity of marriages and divorces consum-
mated in accordance with tribal law or custom is found in the fol-
lowing cases:

Carney v. Chapman, 247 U. S. 102; Boyer v. Dively, 58 Mo. 510;
Johnson v. Dunlap, 68 Okla. 216, 173 Pac. 359; Cyr v. TVallker, 29
Okla. 281, 116 Pac. 931; Hallowell v. Commons, 210 Fed. 793; Earl
v. Godley, 42 Minn. 361; Ortley v. Ross, 78 Neb. 339; People en rel.
La Forte v. Rubin, 98 N. Y. Supp. 787; Butler v. Wilson, 54 Okla.
229, 153 Pac. 823; Proctor' v. Foster, 107 Okla. 95, 230 Pac. 753;
Davis v. Reeder, 102 Okla. 106, 226 Pac. 880; Pompey v. King, 101
Okla. 253, 225 Pac. 175; Buck v. Branson, 34 Okla. 807, 127 Pac. 436;
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JoAnson v. Johnson, 30 Mo. 72; Unwssee v. MeKinney, 270 Pac. 1096
(Okla.); and of. Connolly v. Woalch (1867), 11 Lower Can. Jur.
197.

Legal recognition has not been withheld from marriages by Indian
custom, even in those cases where Indian custom sanctioned polyg-
amy. As was said in Kobogum v. Jackson Iron Co. (76 Mich. 498,
43 N. W. 602):

* * * The testimony now in this case shows what, as matter of history,
we are probably bound to know judicially, that among these Indians polyg-
amous marriages have always been recognized as valid, and have never been
confounded with such promiscuous or informal temporary intercourse as is
not reckoned as marriage. While most civilized nations in our day very
wisely discard polygamy, and it is not probably lawful anywhere among
English-speaking nations, yet it is a recognized and valid institution among
many nations, and in no way universally unlawful. We must either hold
that there can be no valid Indian marriage, or we must bold that all marriages
are valid which by Indian usage are so regarded. There is no middle ground
which can be taken, so long as our own laws are not binding on the tribes.
They did not occupy their territory by our grace and permission, but by a
right beyond our control. They were placed by the Constitution of the United
States beyond our jurisdiction, and we have no more right to control their
domestic usages than those of Turkey or India. * * We have here mar-
riages had between Tembers of an Indian tribe in tribal relations, and unques-
tionably good by the Indian rules. The parties were not subject in those rela-
tions to the laws of Michigan, and there was no other law interfering with the
full jurisdiction of. the tribe over personal relations. We cannot interfere
with the validity of such marriages without subjecting them to rules of law
which never bound them.

See, to the same effect, State v. Meffenney (18. Nov. 182, 200).
The jurisdiction of a tribal court over divorce actions is recognized

in Raymond v. Raymond (83 Fed. 721); 19 Ops. Atty. Gen. 109
(1888).

THE POWER OF AN INDIAN TRIBE TO GOVERN THE DESCENT AND

DIsniBuTION OF PROPERTY

It is well settled that an Indian tribe has the power to prescribe
the manner of descent and distribution of the property of its mem-
bers, in the absence of contrary legislation by Congress. Such power
may be exercised through unwritten customs and usages, or through
written laws of the tribe. This power extends to personal property
as well as to real property. By virtue of this authority an Indian
tribe may restrict the descent of property on the basis of Indian
blood or tribal membership, and may provide for the escheat of
property to the tribe where there are no recognized heirs. An Indian
tribe may, if it so chooses, adopt as its own the laws of the State in
which it is situated and may make such modifications in these laws
as it deems suitable to its peculiar conditions.
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The only general statutes of Congress which restrict the power
of an Indian tribe to govern the descent and distribution of property
of its members are section 5 of the General Allotment Act (U. S.
Code, title 25, sec. 348),13 which provides that allotments of land

.shall descend " according to the laws of the State or Territory where
such land is located ", the act of June 25, 1910, c. 431, Sec. 1, 36 Stat.
855 (U. S. Code, Title 25, Sec. 372),4 which provides that the Sedre-
tary of the Interior shall have unreviewable discretion to determine
the heirs of an Indian in ruling upon the inheritance of individual
allotments issued under the authority of the General Allotment Law,
and section 2 of the same act (U. S. Code, title 25, sec. 33),"
which gives the Secretary of the Interior final power to approve and
disapprove Indian wills devising restricted property.

These statutes abolish the former tribal power over the descent
and distribution of property, with respect to allotments of land
made under the General Allotment Act, and rendered tribal rules of
testamentary disposition subject to the authority of the Secretary
of the Interior. They do not, however, affect intestate succession
to personal property or interests in land other than allotments (e. g.,
possessory interests in land to which title is retained by the tribe).
With respect to all property other than allotments of land made
under the General Allotment Act, the inheritance laws and customs
of the Indian tribe are still of supreme authority.' 5

The authority of an Indian tribe in the matter of inheritance is
clearly recognized by the United States Supreme Court in the case

'3 "1 Patents to be held in trust; descent and partition-Upon the approval of the allot.
ments provided for in sections 331 to 384, inclusive, and 336 by the Secretary of the In-
terior, he shall cause patents to issue therefor in the name of the aliottees, which patents
shall be of the legal effect, and declare that the United States does and will hold the
land thus allotted, for the period of twenty-five years, in trust for the sole use and benefit
of the Indian to whom such allotment shall have been made, or, in case of his decease,
of his heirs according to the laws of the State or Territory where such land is located,
and that at the expiration of said period the United States will convey the same by patent
to said Indian, or his heirs as aforesaid, in fee, discharged of said trust and free of all
charge or incumbrance whatsoever: * * *"

14 " Ascertainment of heirs of deceased allottees.-When any Indian to whom an allot-
ment of land has been made, dies before the expiration of the trust period and before
the issuance of a fee simple patent, without having made a will disposing of said allot-
ment as hereinafter provided, the Secretary of the Interior upon notice and hearing,
under such rules as he may prescribe, shall ascertain the legal heirs of such decedent,
and his decision thereon shall be final and conclusive. *

"-"Disposal by will of allotments held under trust.-Any persons of the age of twenty-
one years having any right, title, or interest in any allotment held under trust or other
patent containing restrictions on alienation or individual Indian moneys or other prop-
erty held in trust by the United States shall have the right prior to the expiration of the
trust or restrictive period, and before the issuance of a fee simple patent or the removal
of restrictions, to dispose of such property by will, in accordance with regulations to be
prescribed by the Secretary of the Interior: Provided, however, That no will so executed
shall be valid or have any force or effect unless and until it shall have been approved by
the Secretary of the Interior: * * *"

te The foregoing general analysis is inapplicable to the Five Civilized Tribes, Congress
having expressly provided that State probate courts shall have jurisdiction over the
estates of allotted Indians of the Five Civilized Tribes leaving restricted heirs. (Act of
June 14, 1918, c. 101, sec. 1; 40 Stat. L. 606; U. S. Code, title 25, sec. 375.)
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of Jones v. eehan (175 U. S. 1), in which it was held that the eldest
male child of a Chippewa Indian succeeded to his statutory allot-
ment in accordance with tribal law. The court declared:

The Department of the Interior appears to have assumed that, upon the
death of Moose Dung the elder, in 1872, the title in his land descended by law-
to his heirs general, and not to his eldest son only.

But the elder Chief Moose Dung being a member of an Indian tribe, whose
tribal organization was still recognized by the Government of the United
States, the right of inheritance in his land, at the time of his death, was
controlled by the laws, usages, and customs of the tribe, and not by the law of
theState of Minnesota, nor by any action of the Secretary of the Interior.
(At page 29.)

In reaching this conclusion the Supreme Court relied upon the
following cases:

United States v. Shanks (15 Minn. 369); Dole v. Irish (2 Barb.
[N. Y.] 639); Hastings v. Farmer (4 N. Y. 293, 294); The Kansas
Indians ( Wall. 737); Wampemanqua v. Aldrich (28 Fed. 489);
Brown v. Steele (23 Kan. 672); Richardville v. Thorrp (28 Fed. 52).

In the case of Jones v. Meehan, upra, the tribal authority was
exercised through immemorial usage. Other tribes, however, have
exercised a similar authority through written laws.

In the case of Gray v. Coffman (3 Dill. 393, 10 Fed. Cases, No.
5,714), the court held that the validity of the will of a member of
the Wyandot tribe depended upon its conformity with the written
laws of the tribe. The court declared:

The Wyandot Indians, before their removal from Ohio, had adopted a written
constitution and laws, and among others, laws relating to descent and wills.
These are in the record, and are shown to have been copied from the laws of
Ohio and adopted by the Wyandot tribe, with certain modifications, to adapt
them to their customs and usages. One of these modifications was that only
living children should inherit, excluding the children of deceased children, or
grandchildren. The Wyandot council, which is several times referred to in the
treaty of 1855, was; an executive and judicial body and had power, under the laws
and usages of the nation, to receive proof of wills, etc.; and this body con-
tinued to act, at least to some extent, after the treaty of 155.

* * * under the circumstances, the court must give effect to the well-
established laws, customs, and usages of the Wyandot tribe of Indians in respect
to the disposition of property by descent and Will.

In the case of O'Brien v. Bugbee (46 Kan. 1, 26 Pac. 428), it was
held that a plaintiff in ejectment could not recover without positive
proof that under tribal custoni he was lawful heir to the property
in question. In the absence of such proof, it was held that title to
the land escheated to the tribe, and that the tribe might dispose of
the land as it saw fit.,

Tribal autonomy in the regulation of descent and distribution is
recognized in the case of Woodin v. Seeley (141 Misc. 207; 252 N. Y.
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Supp. 818). In this case, and in the case of Patterson v. Council
of Seneca Nation (245 N. Y. 433; 157 N. E. 734), the supremacy of
tribal law in matters of inheritance and membership rights is
defended on the ground-
that when Congress does not act no law runs on an Indian reservation save
the Indian tribal law and custom.

In the case of Y-Ta-Tak-Wah v. Rebocx (105 Fed. 257), the plain-
tiff, a medicine man imprisoned by the Federal Indian agent and
county sheriff for practicing medicine without a license, brought an
action of false imprisonment against these officials, and died during
the course of the proceedings. The court held that the action might
be continued, not by an administrator of the decedent's estate ap-
pointed in accordance with State law, but by the heirs of the decedent
by Indian custom. The court declared, per Shiras, J.:

If it were true that, upon the death of a tribal Indian, his property, real and
personal, became subject to the laws of the state directing- the mode of distri-
bution of estates of decedents, it is apparent that irremediable confusion would
be caused thereby in the affairs of the Indians * * * (At page 262.)

In a case involving the right of an illegitimate child to inherit
property, the authority of the tribe to pass upon the status of illegiti-
mates was recognized in the following terms:

The Creek Coupcil, in the exercise of its lawful function of local self-govern-
ment, saw fit to limit the legal rights of an illegitimate child to that of sharing
in the estate of his putative father, and not to confer upon such child generally
the status of a child born in lawful wedlock (lahoma Land ompow v.
Thomas, 34 Okla. 681, 127 Pac. 8.)

See, to the same effect, Butler v. Wilson (54 Okla. 229, 153 Pac.
823).

In the case of Dole v. Irish (2 Barb. 639) it was held that a surro-
gate of the State of New York has no power to grant letters of ad-
ministration to control the disposition of personal property belong-
ing to a deceased member of the Seneca tribe. The court declared:

I am of the opinion that the private property of the Seneca Indians is
not within the jurisdiction of our laws respecting administration; and, that
the letters of administration granted by the surrogate to the plaintiff are void.
I am also of the opinion that the distribution of Indian property according
to their customs passes a good title, which our courts will not disturb; and
therefore that the defendant has a good title to the horse in question and
must have judgment on the special verdict. (At pages 642-643.)

In George v. Pierce (148 N. Y. Supp. 230), the distribution of real
and personal property of the decedent through the On ondaga cus-
tom of the " dead feast " is recognized as controlling all rights of
inheritance.

In the case of Mackey v. Gore (18 How. 100), the Supreme Court
held that letters of administration issued by a Cherokee court were

l
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entitled to recognition in another jurisdiction, on the ground that
the status of an Idian tribe was in fact similar to that of a- Fed-
eral territory.

In the case of Meeker v. aelin (173 Fed. 216), the court recog-
nized the validity of tribal custom in determining the descent of
real and personal property and indicated that the tribal custom of
the PyalIup band prescribed different rules of descent for real
and for personal property.

THE TAxING PowR OF AN INDIAN TRIBE

Chief among the powers of sovereignty recognized as pertaining
to an Idian tribe is the power of taxation. Except where Congress
has provided otherwise, this power may be exercised over members
of the tribe and over nonmembers, so far as such nonmembers may
accept privileges of trade, residence, etc., to which taxes may be
attached as conditions.

The case of Buster v. Wright (135 Fed. 947, app. dism., 203 U. S.
599), contains an excellent analysis of the taxing power of the Creek
Nation:

Repeated decisions of the courts, numerous opinions of the Attorneys Gen-
eral, and the practice of years place beyond debate the propositions that prior
to March 1, 1901, the Creek Nation had lawful authority to. require the pay-
ment of this tax as a condition precedent to the exercise of the privilege of
trading within its borders, and that the executive department of the government
of the United States had plenary power to enforce its payment through the
Secretary of the Interior and his subordinates, the Indian inspector, Indian
agent, and Indian police. Morris v. Hitchcock, 194 U. S.. 384, 392, 24 Sup.
Ct. 712, 48 L. Ed. 1030; Crabtree v. Madden, 4 C. C. A. 408, 410, 413, 54 Fed.
426, 428, 431; Maxey v. Wright, 3 Ind. T. 243, 54 S. W. 807; Maxey v. Wright,
44 C. C. A. 683, 105 Fed. 1003; 18 Opinions of Attorneys General, 34, 36; 23
Opinions of Attorneys General, 214, 217, 219, 220, 528. * **

* * * It may not be unwise, before entering upon the discussion of this
proposition, to place clearly before our minds the character of the Creek Nation
and the nature, of the power which it is attempting to exercise.

The authority of the Creek Nation to prescribe the terms upon which
noncitizens may transact business within its borders did not have its origin in
act of Congress, treaty, or agreement of the United States. It was one of the
inherent and essential attributes of its original sovereignty. It was a natural
right of that people, indispensable to its autonomy as a distinct tribe or nation,
and it must remain an attribute of its government until by the agreement
of the nation itself Or by the superior power of the republic it is taken from it.
Neither the authority nor the power of the United States to license its cit-
izens to trade in the Creek Nation, with or without the consent of that tribe,
is in issue in this case, because the complainants have no such licenses. The
plenary power and lawful authority of the government of the United States
by license, by treaty, or by act of Congress to take from the Creek Nation
every vestige of its original or acquired governmental authority and power
may be admitted, and for the purposes of this decision are here conceded.

[Vol.



55] DECISIONS OF THE DEPARTMENT OF THE INTERIOR 47

The fact remains nevertheless that every original attribute of the government
of the Creek Nation still exists intact which has not been destroyed or limited
by act of Congress or by the contracts of the Creek tribe itself.

Originally an independent tribe, the superior power of the republic early
reduced this Indian people to a " domestic, dependent nation " (Cherokee Nation
v. State. of Georgia, 5 Pet. 1-20, 8 L. Ed. 25), yet left it a distinct political
entity, clothed with ample authority to govern its inhabitants and to manage
its domestic affairs through officers of its own selection, who under a Consti-
tution modeled after that of the United States, exercised legislative, executive,
and judicial functions within its territorial jurisdiction for more than half a
century. The governmental jurisdiction of this nation was neither conditioned
nor limited by the original title by occupancy to the lands within its territory.

* * 5Founded in its original national sovereignty, and secured by these
treaties, the governmental authority of the Creek Nation, subject always to
the superior power of the republic, remained practically unimpaired until the
year 1889. Between the years 1888 and 1901 the United States by various acts
of Congress deprived this tribe of all its judicial power, and curtailed its
remaining authority until its powers of government have become the mere
shadows of their former selves. Nevertheless its authority to fit the terms
upon which noncitizens might conduct business within its territorial boundaries
guarantied by the treaties of 1832, 1856, and 1866, and sustained by repeated
decisions of the courts and opinions of the Attorneys General of the United
States, remained undisturbed.

* * * It is said that the sale of these lots and the incorporation of cities
and towns upon the sites in which the lots are found authorized by act of Con-
gress to collect taxes for municipal purposes segregated the town sites and the
lots sold from the territory of the Creek Nation, and deprived it of govern-
mental jurisdiction over this property and over its occupants. But the juris-
diction to govern the inhabitants of a country is not conditioned or limited
by the title to the land which they occupy in it, or by the existence of munici-
palities therein endowed with power to collect taxes for city purposes, and to
enact and enforce municipal ordinances., Neither the United States, nor a
state, nor any other sovereignty loses the power to govern the people within
its borders by the existence of towns and cities therein endowed with the
usual powers of municipalities, nor by the ownership nor occupany of the land
within its territorial jurisdiction by citizens or foreigners. (At pp. 949-952.)

A similar opinion was rendered by the Attorney General (23 Ops.
Atty. Gen. 528) with respect to the right of the Cherokee Nation to
impose an export tax on hay grown within the limits of the reserva-
tion. The opinion of the Attorney General suggested that tribal
authority to impose such a tax would remain " even if the shipper
was the absolute owner of the land on which the hay was raised."
This suggestion was referred to and approved by the United States
Supreme Court in Morris v. Hitchdock (194 U. S. 384, 392).

In the latter case, the Court of Appeals of the District of Coluni-
bia, considering the validity of a tax or fee imposed by the Chicka-
saw Nation upon the owners of all cattle grazed within the Chicka-
saw territory, analyzed the status and powers of the Chickasaw
Nation in these terms:

A government of the kind necessarily has the power to maintain its existence
and effectiveness through the exercise of the usual power of taxation upon all



48 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

property within its limits, save as may be restricted by its organic law. Any
restriction in the organic law in respect of this ordinary power of taxation, and
the property subject thereto, ought to appear by express provision or necessary
implication. Board Trustees v. Indiana, 14 How. 268, 272; Talbott v. Siver
Bow Co., 139 U. S. 438, 448. Where the restriction upon this exercise of power
by a recognized government, is claimed under the stipulations of a treaty with
another, whether the former be dependent upon the latter or not, it would seem
that its existence ought to appear beyond a reasonable doubt. We discover
no such restriction in the clause of Article 7 of the Treaty of 1855, which
excepts white persons from the recognition therein of the unrestricted right
of' self-government by the Chickasaw Nation, and its full jurisdiction over per-
sons and property within its limits. The conditions of that exception may be
fully Met without going to the extreme of saying that it was also intended to
prevent the exercise of the power to consent to the entry of noncitizens, or
the taxation of property actually within the limits of that government and
enjoying its benefits. (Morris v. Hitchcock, 21 App. D. C. 565, 593.)

In the case of Maxey v. Wright (3 Ind. T. 243, 54 S. W. 807,
aff'd , 105 Fed. 1003), the right of an Indian tribe to levy a tax upon
a nonmember of the tribe residing on its reservation was held to be
an essential attribute of tribal sovereignty, which might be curtailed
by express language of a treaty or statute, but otherwise remained
intact. In that case the court declared:
* 8 *s in the absence of express contradictory provisions by treaty, or by
statute of the United States, the Nation (and not a citizen) is to declare who
shall come within the boundaries of its occupancy, and under what conditions.
(At page 36.)

See, to the same effect, 17 Ops. Atty. Gen. 134; 18 Ops. Atty.
Gen. 34.

In view of the fact, however, that Congress has conferred upon
the Commissioner of Indian Affairs exclusive jurisdiction to appoint
traders on Indian reservations and to prescribe the terms and con-
ditions governing their admission and operations (see sees. 261 and
262, title 25, U. S. Code), an Indian tribe is without power to levy
a tax upon such licensed traders unless authorized by the Commis-
sioner of Indian Affairs so to do.

THE POWER OF AN INDIAN TRIBE TO EXCLUDE NoNMEMBERs FROm ITs
JURISDICTION

The power of an Indian tribe to exclude nonmembers of the tribe
from entering upon the reservation was first clearly formulated in
an opinion of the Attorney: General rendered in 1821 with respect to
the lands of the Seneca Indians:

So long as a tribe exists and remains in possession of its lands, its title and
possession are sovereign and exclusive; and there exists no authority to enter
upon their lands, for any purpose whatever, without their consent. (1 Op.
Atty. Gen. 465, 466).

[Vol,
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It was further said in the course of this opinion that even the
United States Government could not enter the Seneca lands, for the
purpose of building a road or for any other purpose, without the
consent of the Indians.

Although the last implication of this doctrine, if originally valid,
has been superseded by many statutes authorizing and directing
officers and agents of the United States to enter upon Indian lands
for various purposes, the basic principle that an Indian tribe may
exclude private individuals from the territory within its jurisdiction,
or prescribe the conditions upon which such entry will be permitted,
has been followed in a long line of cases.

Two grounds for this power of exclusion are established by the
decided cases: first, the Indian tribe may exercise, over all tribal
property, the rights of a landowner; second, the tribe may, in the
exercise of local self-government, regulate the relations between its
members and other persons, so far as may be consistent with Congres-
sional statutes governing trade and intercourse.

In Rainbmow v. Young (161 Fed. 835) it was held that the Indian
superintendent and Indian police had power to remove an attorney
seeking to collect fees on a day when lease money was being paid
to the Indians. In addition to the specific authority to remove un-
desirable persons granted by Revised Statutes, see. 2149 (recently
repealed by act of May 21, 1934, 48 Stat. 787), the court found that
the power to remove nonresidents was incidental to the general
powers of a landowner, which the United States was qualified to
exercise with respect to Indian lands:

Besides, the reservation from which Mr. Sloan was removed is the property
of the United States, is set apart and used as a tribal reservation and in respect
of it the United States has the rights of an individual proprietor (citing cases)
and can maintain its possession and deal with intruders in like manner as can
an individual in respect of his property. (At p. 87.)

See, to the same effect, United States v. Mullin (71 Fed. 682); 20
Op. Atty. Gen. 245, holding that an injunction by a State court
might properly be disobeyed; 14 Op. Atty. Gen. 451. And with re-
spect to the general power of a government as a landowner to remove
intruders see Canfleld v. Unitedi States (167 U. S. 518, 524).

As was said in the case of Stephe'nson v. Little (18 Mich. 433),
in which it was held that the United States Government as a land-
owner might, through officials of the Land Office, seize and direct
the sale of timber dut 'on public'lands even though other timber had
been mixed with that so cut:

It seems to me there can be no doubt that the Government has all the common-
law rights of an individual in respect to depredations committed on its prop-
erty, and that where there is no statute making itf the duty of any particular

20683-36-vol. 55-4
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official to enforce those rights, it is es necessitate rei made the duty of the
Executive Department of the Government to enforce them. (At page 440.)

What is said here of the rights of the United States Government
may be said with equal force of the rights of an Indian tribe. In
an unallotted reservation, an Indian tribe occupies the position of a
landowner in equity, if not in strict law. (United States v. Sturgeon.
6 Sawy. 29, 27 Fed. Cas. No. 16,413.)

The cases cited with respect to the power of an Indian tribe to tax
nonmembers, as a condition of entry or residence within the juris-
diction of the tribe, confirm the foregoing conclusions, and indicate
further that the power of an Indian tribe to exclude nonmembers
is not limited to lands in tribal ownership.

Over tribal lands, the tribe has the rights of a landowner as well
as the rights of a local government, dominion as well as sovereignty.
But over all the lands of the reservation, whether owned by the
tribe, by members thereof, or by outsiders, the tribe has the sovereign
power of determining the conditions upon which persons shall be
permitted to enter its domain, to reside therein, and to do business,
provided only such determination is consistent with applicable Fed-
eral laws and does not infringe any vested rights of persons now
occupying reservation lands under lawful authority. Morris v.
Hithcoock (194 U. S. 384) and other cases cited under heading "The
Taxing Power of an Indian Tribe."

TRIBAL POWERS OVER PROPERTY

The powers of an Indian tribe with respect to property derive
from two sources. In the first place, the tribe has all the rights
and powers of a property owner with respect to tribal property.
In the second place, the Indian tribe has, among its powers of
sovereignty, the power to regulate the use and disposition of indi-
vidual property among its members.

The powers of an Indian tribe over tribal property are no less
absolute than the powers of any landowner, save as restricted by
general acts of Congress restricting the alienation or leasing of tribal
property, 7 and particular acts of Congress designed to control the
disposition of particular funds or lands.

17U. S. Code, title 25, sec. 177, provides:
Purchases or grants of lands from Indians.-No purchase, grant, lease, or other con-

veyance of lands, or of any title or claim thereto, from any Indian, nation or tribe of
Indians, shall be of any validity in law or equity, unless the same be made by treaty or
convention entered into pursuant to the Constitution. 

U.; S. Code, title 25, sec. 85, provides:
"Contracts relating to tribal funds or property.-No: contract; made with any Indian,

where such contract relates to the tribal funds or property In the hands of the United
States, shall be valid; nor shall any payment for services rendered in relation thereto be

[vow
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The powers of an Indian tribe with respect to tribal land are not
limited by any rights of occupancy which the tribe itself may grant
to its members. The proposition that occupancy of tribal land does
not create any vested rights in the occupant as against the tribe is
supported by a long line of court decisions:

Sizenore v. Brady, 235 U. S. 441; Franklin v. Lynch, 233 U. S. 269;
Gritts v. Fisher, 224 U. S. 640; Journeye'ake v. Cherokee Nation and
United States, 28 Ct. Cls. 281; Sao and Fomx Indians of Iowa v. Sac
and Fox Indians of Oklahoma and the United States, 45 Ct. Cls. 287,
.aff'd 220 U. S. 481; Hayes v. Barri'nger, 168 Fed. 221; Dukes v. Good-
all, 5 Ind. T. 145, 82 S. W. 702; In re Narragansett Indians, 20 R. I.
715; Terrance v. Gray, 156 N. Y. Supp. 916; Reservation Gas Co. v.
-Snyder, 88 Misc. 209; 150 N. Y. Supp. 216; Application of Parker,
237 N. Y. Supp. 135; HMcurtain v. Grady, 1 Ind. T. 107, 38 S. W. 65;
Whit-mire, trustee, v. Cherokee Nation, 30 Ct. Cls. 138; Myers v.
Mathis, 2 Ind. T. 3, 46 S. W. 178.

In the case of Sizemore v. Brady, spra, the Supreme Court
declared-
lands and funds belonged to the tribe as a community, and not to the members
severally or as tenants in common. (At p. 446.)

Similarly, in Franklin v. Lynch, spra, the Supreme Court
declared:
As the tribe could not sell, neither could the individual members, for they had
neither an undivided interest in the tribal land nor vendible interest in any
particular tract. (At p. 271.)

In the case of Journeyeake v. Cherokee Nation and the United
States, supra, the Court of Claims carefully analyzed the laws and
-constitutional provisions of the Cherokee Nation and found that prop-
terty within the jurisdiction of the Nation was of two kinds: com-
munal property, in which each individual had exclusive rights of
Occupancy in particular tracts, rights not subject to transfer or dis-
position except according to prescribed rules; and national property,
held by the tribe itself. With respect to the former type of property,
-the court declared:

The distinctive characteristic of communal property is that every member of
the community is an owner of it as such. He does not take as, heir, or pur-

-made unless the consent of the United States has previously been given. (June 30, 1913,
-c. 4, sec. 18, 38 Stat. 97.)"

Statutes restricting tribal powers to lease tribal lands are cited at pages 53-54, inftra.
The foregoing restrictions are partially modified- by the Wheeler-Howard Act (48

Stat. 984), secs. 4, 6, 17.
It is recognized that property held by the United States in trust for an Indian tribe

is, like other trust property, subject to terms of the trust with respect to the use and
,disposition of corpus and income. Thus it is provided that tribal funds held, by the
United States in trust for Indian tribes may be expended only in accordance with annual
Statutory appropriations, except for certain designated purposes as to which annual statu-
-tory appropriation is not required. See act of May 18, 1916, c. 125, sec. 27, 39 Stat.
L5. 159. - : 
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chaser, or grantee; if he dies his right of property does not descend; if h0
removes from the community it expires; if he wishes to dispose of it he has
nothing which he can convey; and yet he has a right of property in the land as
perfect as that of any other person; and his children after him will enjoy all
that he enjoyed, not as heirs but as communal owners.

Analyzing the status of tribal lands not subject to individual occu-
pancy, the court declared:

With this power of regulation and control of the public domain and the jtus
disponenU lodged in the government of the Nation, it is plain that the com-
munal element has been reduced to a minimum and exists only in the occupied
lands. And it is manifest that with the growth of civilization, with all of its
intricacies and manifold requirements, the communal management of the
public domain would have been utterly insufficient and, if it had continued,
would have been a barrier to the advancement of civilization itself.

With these powers of absolute ownership lodged in the Cherokee government,
the power to alienate, the power to lease, the power to grant rights of occupancy,
the power to restrict rights of occupancy, and with the exercise of those powers
running back to the very year of the adoption of the constitution, and receiving
from that time to the present the unquestioning acquiescence of the former
communal owners, the Cherokee people, it is apparent that the " public domain "
of the Cherokee Nation is analogous to the " public lands " of the United States
or the " demesne lands of the Crown ", and that it is held absolutely by the
Cherokee government, as all public property is held, a trust for governmental
purposes and to promote the general welfare.

Similarly, in the case of Hayes v. Brringer, stpra, the court
declared, in considering the status of Choctaw and Chickasaw tribal
lands:

* * At that 'time these Were the lands of the' Choctaw and Chickasaw
Nations, held by them, as they held all their lands, in trust for the individual
members of their tribes, in the sense in which the public, property of repre-
sentative governments is held in trust for its people. But these were public
lands, and, while the enrolled members of these tribes undoubtedly had a vested
equitable right to their just shares of them against strangers and fellow mem-
bers of their tribes, they had no separate or individual right to or equity in
any of these lands which they could maintain against the legislation of the
United States or of the Indian Nations. Stephens v. Cherokee Nation, 174 U. S.
445, 488, 19 Sup. Ct. 722, 43 L. Ed. 1041; Cherokee Nation v. Hitchcock, 157 U. S.
294, 23 Sup. Ct. 115, 47 L. Ed. 183; Lone Wolf v. Hitchcock, 187 U. S. 553, 23
Sup. Ct. 216; 47 L. Ed. 299; Wallace v. Adams, '143 Fed. 716,' 74 C. C, A. 540;
Ligon v. Johnston (C. C. A.), 164 Fed. 670.

So, too, in United States v. Lucero (1 N. M. 422), title to lands.
within a neblo is recognized to lie in the pueblo' itself, 'rather than
in the individual members thereof.

The extent of any individual's interest in tribal property is subject
to such limitations as the tribe may see fit to impose.i

Thus, in Reservation Gas Co. v. Snyder, 'supr ait was held tht;
an Indian tribe, might dispose of minerals on' tribal lands which -had
been assigned to individual Indians for private occupancy, since the

[Vol.
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individual occupants had never been Lgranted any specific mineral
rights by the tribe.

In Terrance v. Gray, supra, it was held that no act of the occupant
of assigned tribal land could terminate the control duly exercised by
the chiefs of the tribe over the use and disposition of the land.

In Application of Parker, supra, it was held that the Tonawanda
Nation of: Seneca Indians had the right to dispose of minerals on
the tribal allotments of its members and that the individual allottee
bad no valid claim for damages.

In the case of oCurtain v. Grady, spra, a provision of the
Choctaw constitution conferring upon the discoverer of coal the
right to mine all coal within a mile radius of the point of discovery
was upheld as a valid exercise of tribal power.

In Whitmire, trustee, v. Cheroktee Nation, supra, the Court of
Claims held that the general property of the Cherokee Nation, under
the provisions of the Cherokee constitution, might be used for pub-
lic purposes, but could not be diverted to per capita payments to a
favored class.

The chief limitation upon tribal control of membership rights
in tribal property is that found in acts of Congress guaranteeing
to those who sever tribal relations to take up homesteads on the
public domain,'5 and to children of white men and Indian women,
under certain circumstances,19 a continuing share in the tribal prop-
erty. Except for these general limitations and other specific statu-
tory limitations found in enrollment acts and other special acts of
Congress, the proper authorities, of an Indian tribe have full author-
ity to regulate the use and disposition of tribal property by the mem-
bers of the tribe.

The authority of a tribal council to lease tribal lands is specifically
confirmed by . S. Code, title 25, sections 397, 398, and 402.20

'-U. S. Code, title 43, sec. 189, provides that an Indian severing tribal relations to
take up a homestead upon the public domain " shall be entitled to his distributive. share
of all annuities, tribal fnds, lands and other, property, the same as though he had main-
tained his tribal relations."' For a discussion of this and related statutes, see Oakes v.
United States (172 Fed. 305).

i" U. S. Code, title 25, sec. 184:
'kights of cildren born of marriages between white men and Indian womeen.-All

children born of a marriage solemnized prior to June 7, 1897, between a white man and
an Indian woman by blood and not by adoption, where said Indian woman was on that
date, or was at the time of her death, recognized by the tribe, shall have the same rights
and privileges to the property of the tribe to which the mother belongs, or belonged at
the time of her death, by blood, as any other member of the tribe, and no prior Act of
Congress shall be construed as to debar such child of such right. (June 7, 1897, c. 3,
sec. 1, 30 Stat. 90.)"

20U. S. Code, title 25, sec. 97,:
I'Leases of Lands for grazing or mining.-Where lands are occupied by Indians who

have bought and. paid for the same, and which lands are not needed for farming- or
agricultural purposes, and are not desired for individual allotments, the same may be
leased by authority of the council speaking for such Indians; for a period not to exceed
five years for grazing, or ten years for mining purposes in such quantities and upon such
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Although the exercise of such authority is made subject to the ap-
proval of the Secretary of the Interior, it has been said that:

From the language of this statute it appears reasonably certain that it was the
legislative purpose to confer primary authority upon the Indians, and that the
determination of the council should be conclusive upon the government, at least
in the absence of any evidence of fraud or undue influence. (White Bear v.
Barth, 61 Mont. 322, 20 Pac. 517.)

U. S. Code, title 2, section 179, which imposes a penalty upon
persons driving stock to range upon the lands of an Indian tribe,
has been construed as recognizing the right of the tribe to permit the
use of its lands for grazing purposes, for a consideration.

See United States v. Hunter, 4 Mackey (D. C.) 531; Kirby v.
United States, 273 Fed. 391, af'd., 260 U. S. 423.

Similarly, U. S. Code, title 25, section 180, imposing a penalty
upon persons settling on Indian lands, has been judicially inter-
preted as implying that an Indian tribe has power to permit such
settlement upon such terms as it may prescribe. The cases on this
subject have been analyzed under the heading " The Power of an
Indian Tribe to Exclude Nonnembers From Its Jurisdiction."

The authority of an Indian tribe in matters of property is not
restricted to those lands or funds over which it exercises the rights
of ownership. The sovereign powers of the tribe extend over the
property as well as the person of its members.

Thus, in Crabtree v. Madden (54 Fed. 426), it is recognized that
questions of the validity of contracts among members of the tribe
are to be determined according to the laws of the tribe.

See, to the same effect:
In re Salv Quah, 31 Fed. 327; Jones v. Laney, 2 Tex. 342.
In the latter case the question arose whether a deed of manumis-

sion freeing a Negro slave, executed by a Chickasaw Indian within
the territory of the Chickasaw Nation, was valid. The lower court
had, charged the jury "that their (Chickasaw) laws and customs
and usages, within the limits defined to them, governed all property
belonging to anyone domesticated and living with them." Approv-

terms and conditions as the agent in charge of such reservation may recommend, subject
to the approval of the Secretary of the Interior. (Feb. 28, 1891, c. 383, Sec. 3, 26 Stat.
795.)"

U. S. Code, title 25, sec. 398:
"Leases of unallotted lands for oil and gas mining purposes.-Unallotted land on

Indian reservations other than lands of the Five Civilized Tribes and the Osage Reserva-
tion subject to lease for mining purposes for a period of ten years under the preceding
section may be leased at public auction by the Secretary of the Interior, with the consent
of the council speaking for such Indians, for oil and gas mining purposes."

U. S. Code, title 25, sec. 402:
'Leases of surplus lands.-The surplus lands of any tribe may be leased for farming

purposes by the council of such tribe under the same rules and regulations and for the
same term of years as is now allowed in the case of leases for grazing purposes. (Aug.
15, 1894, c. 290, Sec. 1, 28 Stat. 305.)"

[VOL.
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ing this charge, upon the basis of which the jury had found the deed
to be valid, the appellate court declared:

Their laws and customs, regulating property, contracts, and the relations
betweein husband and wife, have been respected, when drawn into controversy,
in the courts of the State and of the United States. (At p. 348.)

In the case of Delcoware Indians v. Cherokee Nation (38 Ct. Cis.
234, decree mod. 193 U. S. 127), it is said:

The law of real property is to be found in the law of the situs. The law
of real property in the Cherokee country, therefore, is to be found in the con-
stitution and laws of the Cherokee Nation.

In the case of Myers v. Mathis, spra, the validity of a Chickasaw
statute of limitations, whereby an individual Indian suffered a loss of
his improvements by reason of his absence for a fixed period, was
upheld.

In the case of James H. Hamilton v. United States (42 Ct. Cls.
282), it appeared that land, buildings, and personal property owned
by the claimant, a licensed trader, within the Chickasaw reservation,
had been confiscated by an act of the Chickasaw legislature. The
plaintiff brought suit to recover damages on the theory that such
confiscation constituted an " Indian depredation." The Court of
Claims dismissed the suit, declaring:

The claimant by applying Ifor and accepting a license to trade with the
Chickasaw Indians, and subsequently acquiring property within the limits of
their reservation, subjected the same to the jurisdiction of their laws. (At. p.
287.)

The authority of an Indian tribe to impose license fees upon persons
engaged in trade with its members within the boundaries of the
reservation is confirmed in Zeveely v. Weimer (5 Ind. T. 646, 82 S. W.
941), as well as in the various; cases cited under the heading " The
Taxing Power of an Indian Tribe."

The power of an Indian tribe to regulate the inheritance of indi-
vidual property owned by members of the tribe has been analyzed
under a separate heading.

It clearly appears, from the foregoing cases, that the powers of an
Indian tribe are not limited to such powers as it may exercise in its:
capacity as a landowner. In its capacity as a sovereign, and in the
exercise of local self-government, it may exercise powers similar to
those exercised by any State or nation in regulating the use and dis-
position of private property, save insofar as it is restricted by specific
statutes of Congress.

The laws and customs of the tribe, in matters of contract and
property generally (as well as on questions of membership, domestic
relations, inheritance, taxation, and residence), may be lawfully ad-
ministered in the tribunals of the tribe, and such laws and customs.
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will be recognized by courts of State or Nation in cases coming before
these courts.21

THE POWERS OF AN INDIAN TRIBE IN TE ADMINISTRATION OF JUSTICE

The powers of an Indian tribe in the administration of justice
derive from the substantive .powers of self-government which are
legally recognized to fall within the domain of tribal sovereignty.
If an Indian tribe has power to regulate the marriage relationships
of its members, it necessarily has power to adjudicate, through tri-
bunals established by itself, controversies involving such relation-
ships. So, too, with other fields of local government in which our
analysis has shown that tribal authority endures. In all these fields
the judicial powers of the tribe are coextensive with its legislative
or executive powers.

lVasl7burn v. Parker (7 Fed. Sup. 120); Raymond v. Raymond
(83 Fed. 721); 19 Op. Atty. Gen. 109 (1888)'; Op. Atty. Gen. 174
(1855).

The decisions of Indian tribal courts, rendered within their juris-
diction and according to the forms of law or custom recognized by
the tribe; are entitled to full faith and credit in the courts of the
several States.

As was said in the case of Standley v. Roberts (59 Fed. 836, app.
dismi, 17 Sup. Ct. 999, memo. dec.):

* C * * the judgments of the courts of these nations, in cases within their
jurisdiction, stand on the same footing with those of the courts of the terri-
tories of the Union and are entitled to the same faith and credit; (At page
845.)

And in the case of Raymond v. Raymond, supra, the; court
declared:

The Cherokee Nation * * * is a distinct political society, capable of
managing its own affairs and governing itself. It may enact its own aws,
though they may not be in conflict with the constitution of the United States.
It may maintain its own judicial tribunals, and their judgments and decrees
upon the rights of the persons and property of members of the Cherokee
Nation as against each other are entitled to all the faith and credit accorded
to the judgments and decrees of territorial courts. (At page 722)

See, also, No re v. United States (164 U. S. 657); Meldin v. lee
(56 Fed. 12).

The question of the judicial powers of an Indian tribe is particu-
larly significant in the field of law and order. For in the fields of
civil controversy the rules and decisions of the tribe and its officers

2 See: Cuthbert Pound, "Natiofnals Without a Nation ", 22 Columbia Law Rev. 97,
101-102 (1922) ; W. G. Rice, Jr., "The Position of the American Indian in the Law of
the United States ', 1 Jour. Comp. Leg., (3d Series), part 1, p. 7 (1934).
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have a force that State courts and Federal courts will respect. But
in accordance with the well-settled principle that one sovereign will
not enforce the criminal laws of another sovereign, State courts and
Federal courts alike must decline to enforce penal provisions of
tribal law. Responsibility for the maintenance of law and order is
therefore squarely upon the Indian tribe, unless this field of juris-
diction has been taken over by the States or the Federal government.

It is illuminating to deal with the question of tribal criminal juris-
diction as we have dealt with other questions of tribal authority, by
asking, first, what the original sovereign powers of the tribes were,
and then, how far and in what respects these powers have been
limited.

So long as the complete and independent sovereignty of an Indian
tribe was recognized, its criminal jurisdiction, no less than its civil
jurisdiction, was that of any sovereign power. It might punish its
subjects for offenses against each other or against aliens and for pub-
lic offenses against the peace and dignity of the tribe. . Similarly, it
might punish aliens within its jurisdiction according to its own laws-
and customs.22 Such jurisdiction continues to this day, save as it
has been expressly limited by the acts of a superior govermnent.

It is clear that the original criminal jurisdiction of the Indian
tribes has never been transferred to the States. Sporadic attempts.
of the States to exercise jurisdiction over offenses between Indians,
or between Indians and whites, committed on an Indian reservation,
have been held invalid usurpation of authority.

The principle that a State has no criminal jurisdiction over offenses
involving Indians committed on an Indian reservation is too well
established to require argument, attested as it is by a line of cases
that reaches back to the earliest years of the Republic. See Worcester
v. Georgia, 6 Pet. 515; United States v. Kagama, 118 U. 53. 375;
United States v. Thomas, 151 U. S. 577; Toy v. Hopleins, 212 U. S.
542; United States v. eZestine, 215 U. S. 278; Donnelly v. United
States, 228 U. S. 245; United States v. Pelican, 232 U. S. 442; United
States v. Ramsey, 271 U. S. 467;; United States v. King, 81 Fed. 625;:
In re Lincoln, 129 Fed. 297; United States v. Hamilton, 223 Fed.
685; Yohyowan v. Luce, 291 Fed. 425; State v. Campbell, 53 Minn.
354, 55 N. W. 553; State v. Big Sheep, 75 Mont.. 219, 243 Pac. 1067,.
Ex parte ross, 20 Nebr. 417; People ex rel. Cusice v. .Daly, 212 N. Y.
183, 105 N. E. 1048; Statev. Cloud, 228 N. W.-611 (Minn.); State v.
Rufus, 237 N. W. 671 (Wis.).

12 This power is expressly recognized, for instance, in the Treaty of July 2, 1791, with
the Cherokees (7 Stat. 40) providing: " If any citizen of the United States, or other per-
son not being an Indian, shall settle on any of the Cherokee lands, such person shall:
forfeit the protection of the United States, and the Cherokees may punish him or not
as they please." (Sec. 8.)
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A State, of course, has jurisdiction over the conduct of an Indian
off the reservations A State also has jurisdiction over some, but
not all, acts of non-indians within a reservation.24 But the relations
between whites and Indians in " Indian country " and the conduct of
Indians themselves in Indian country are not subject to the laws or
the courts of the several States.

The denial of State jurisdiction, then, is dictated by principles of
Constitutional law.

On the other hand, the constitutional authority of the Federal
Government to prescribe laws and to administer justice upon the
Indian reservation is plenary. The question remains how far Con-
gress has exercised its constitutional powers.

The basic provisions of Federal law with regard to Indian offenses
are found in sections 217 and 218 of U. S. Code, title 25:

* SEc. 217. General laws as to punishment extended to Indian country.-Except
as to crimes the punishment of which is expressly provided for in this title,
the general laws of the United States as to the punishment of crimes committed
in any place within the sole and exclusive jurisdiction of the United States,
except the District of Columbia, shall extend to the Indian country. (R. S. Sec.
2145.)

SaBc. 218. Exceptions as to extension of general latvs.-The preceding section
shall not be construed to extend to crimes committed by one Indian against the
person or property of another Indian, nor to any Indian committing any offense
in the Indian country who has been punished by the local law of the tribe, or to
.any case where, by treaty stipulations, the exclusive jurisdiction over such
offenses is or may be secured to the Indian tribes respectively. (R. S. See. 2146;
Ieb. 18, 1875, c. 80, Sec. 1, 18 Stat. 318.)

These provisions recognize that, with respect to crimes committed
by one Indian against the person or property of another Indian, the
jurisdiction of the Indian tribe is plenary. These provisions further
recognize that, in addition-to this general jurisdiction over offenses
between Indians, an Indian tribe may possess, by virtue of treaty
stipulations, other fields of exclusive jurisdiction (necessarily includ-
:ing jurisdiction over cases involving non-Indians). "The local law
of the tribe " is further recognized to the extent that the punishment
of an Indian under such law must be deemed a bar to further prosecu-
tion, under any applicable Federal laws, even though the offense be
one against a non-Indian.

Such was the law when the case of Ex piarte Crow Dog (109 U. S.
556), which has been discussed in an earlier connection, arose. The
United States Supreme Court there held that Federal courts had no
jurisdiction to prosecute an Indian for the murder of another Indian

23 See Pablo v. People (23 Colo. 134) (upholding State jurisdiction over murder of
Indian by Indian outside of reservation).

PAsee United States v. MelBratney (104 U. S. 621) (declining Federal jurisdiction over
-murder of non-Indian by non-Indian on reservation).
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committed on an Indian reservation, such jurisdiction never having
been withdrawn from the original sovereignty of the Indian tribe.

Shortly before the decision in this case an opinion had been ren-
dered by the Attorney General in another Indian Iurder case holding
,that where an Indian of one tribe had murdered an Indian of another
tribe on the reservation of a third tribe, even though it was not shown
that any of the tribes concerned had any machinery for the adminis-
tration of justice, the Federal courts had no right to try the accused.
The opinion concluded:

If no demand for Foster's surrender shall be made by one or other of the
tribes, founded fairly upon a violation of some law of one or other of them
having jurisdiction of the offense in question according to general principles,
.and by forms substantially conformable to natural justice, it seems that nothing
remains except to discharge him. (17 Ops. Atty. Gen. 566, 570.)

A sinilar decision had been reached in State courts. See State v.
Aecenney (18 Nev. 182).

The right of an Indian tribe to inflict the death penalty had been
recognized by Congress, in the report cited above, at page 20.

Following the Cro'w Dog decision Congress passed the act of
M1arch 3, 1885, sec. 9 (23 Stats. L. 385), which, with an amendment,
became sec. 328 of the U. S. Criminal Code of 1910 and now sec. 548
of title 18 of the U. S. Code. This section provides for the prosecu-
tion in the Federal courts of Indians committing, within Indian res-
ervations, any of the ten (formerly seven, then eight) specifically
mentioned offenses (whether against Indians or against non-Indians),
viz: murder, manslaughter, rape, incest, assault with intent to kill,
assault with a dangerous weapon, arson, burglary, robbery, and
larceny.2 5

Although this statute does not expressly terminate tribal jurisdic-
tion over the enumerated crimes, and might, if the question were an
original one, be interpreted as conferring only a concurrent jurisdic-
tion upon the Federal courts, it has been construed for many years as

{ "5458. (Criminal ode, section 28.) Indians committing certain crime; acts on
reservations; rape on Indian woman.-All Indians committing against the person or prop-
erty of another Indian or other person any of the following crimes, namely, murder, man-
slaughter, rape, incest, assault with intent to kill, assault with a dangerous weapon,
arson, burglary, robbery, and larceny on and within any Indian reservation under the
jurisdiction of the United States Government, including rights-of-way running through the
reservation, shall be subject to the same laws, tried in the same courts, and in the same
manner, and be subject to the same penalties as are all other persons committing any
of the above crimes within the exclusive jurisdiction of the United States: Provided, That
any Indian who commits the crime of rape upon any female Indian within the limits of
any Indian reservation shall be imprisoned at the discretion of the court: Provided
further, That as herein used the offense rape shall be defined in accordance with the laws
of the State in which the offense was committed.

The foregoing shall extend to prosecutions of Indians in South Dakota under section
849 of this title. (As amended June 28, 1932, c. 284, 47 Stat. 337.)"
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removing all jurisdiction over the enumerated crimes from the Indian
tribal authorities.

Thus, in the case of United States v. Whaley (37 Fed. 145),
which arose soon after the passage of the statute in question, it had
appeared fitting to the tribal council of the Tule River Reservation
that a medicine man who was believed to have poisoned some twenty-
one deceased patients should be executed, and he was so executed.
The four tribal executioners were found guilty of manslaughter, in
the Federal court, on the theory that the act of March 3, 1885, had
terminated tribal jurisdiction over murder cases. Whether tribal
authorities may still inflict the death penalty for offenses other than
the enumerated ten major crimes is a matter of some doubt.

The lacunae in this brief criminal code of ten commandments are
serious, and indicate the importance of tribal jurisdiction in the field
of law and order.

"Assault " cases that do not involve a " dangerous weapon " or
where "intent to kill" cannot be proven, cannot be prosecuted in
the Federal court, no matter how brutal the attack may be, or how
near death the victim is placed, if death does not actually ensue;
men brutally beating their wives and children are, therefore, exempt
from prosecution in the Federal courts, and, as above shown, the
State courts do not have jurisdiction. Even assault with intent to
commit rape or great bodily injury is not punishable under any
Federal statute.2 6

Aside from rape and incest the various offenses involving the rela-
tion of the sexes (e. g., adultery, seduction, bigamy, and solicitation),
as well as those involving the responsibility of a man for the sup-
port of his wife and children, are not within the cases that can be
prosecuted in Federal courts.2"

Other offenses which may be mentioned, to which no State or
Federal laws now have application, and over which no State or Fed-
eral court now has any jurisdiction, are: kidnapping, receiving stolen
goods, poisoning (if the victim does not die), obtaining mnoey un-
der false pretenses, embezzlement, blackmail, libel, forgery, fraud.
trespass, mayhem, bribery, killing of another's live stock, setting fire
to prairie or timber, use of false weights and measures, carrying con-
cealed weapons, gambling, disorderly conduct, malicious mischief,
pollution of water supplies, and other offenses against public health.2 8

28 United States v. King (81 Fed. 625).
27 See United States v. Quiver (241 1U. S. 602), discussed above under heading, "The

Power of an Indian Tribe to Regulate Domestic Relations."
B of. statements of Assistant Commissioner Meritt, before House Committee on Indian

Affairs, 69th Congress, on H. R. 7826.. Hearings (" Reservation Courts of Indian
Offenses "), p. 91.
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It is not clear whether the foregoing offenses, which are not pun-
ishable in the Federal courts when committed by one Indian against
another, are likewise exempt from punishment when committed by
a. non-Indian against, an Indian, or by an Indian against a non-
Indian, if the offense occurs within the boundaries of Indian country.

In these circumstances the wrongdoer is clearly not subject to
State law. He is, however, subject to the provisions of the United
States Criminal Code which deal with a meager list of " offenses
within admiralty, maritime, and territorial jurisdiction of the
Ijnited States."29 The offenses specifically dealt with in this Fed-
eral criminal code do not include any of the offenses above enumer-
ated except simple assault, various sex offenses, receiving stolen
goods, and attempts at murder. There is, however, in the United
States Criminal Code a provision (U. S. Code, title 18, sec. 468)
which makes acts committed upon land within the exclusive juris-
diction of the United States subject to Federal prosecution when-
ever made criminal by State law. It may be argued that this provi-
sion applies to offenses committed by an Indian against a non-Indian
or by a non-Indian against an Indian, but no decision so 'holding has
been found.- 0

On the foregoing analysis the limitations of Federal jurisdiction:
in the Indian country a-re apparent. The only offenses punishable in
the Federal courts when committed within an Indian reservation are:
the ten major crimes specially designated in U. S. Code, title 18,
section 548; the special "reservation offenses " included in U. S.
Code, title 25 (chiefly involving the sale of liquor); the: ordinary
Federal crimes applicable throughout the United States' (such as
counterfeiting, smuggling,3: and offenses relative to the mails), and,
with respect to offenses committed by an Indian against a non-
Indian or by a non-Indian against an Indian, the special "terri-
torial" offenses for which punishment is provided in chapters 11
and 13 of U. S. Code, title 18.

The difficulties of this situation have prompted agitation for the
extension of Federal or State laws over the Indian country, which

21 See Donnelly v. United States (228 U. S. 243) (murder of Indian by non-Indian upon
reservation held within exclusive Federal jurisdiction).

80 United States v. Barnaby (51 Fed. 20) held that this section had no application to
crimes committed by one Indian against another. The court declared:

"This attempt to adopt territorial and state laws may be classed as indolent legisla-
tion, not well adapted to. producing order, upon Indian reservations, or in those places
under the exclusive jurisdiction of the general government, and allowing men guilty of
crimies, demanding in all civilised governments punishment, as in this case, to escape
their jus~t 'deserts. The motion in arrest of judgment is sustained, and the defendant
discharged from custody." 

si See Ba iay v. United States (47 Fed. 2d, 702), confrniing conviction of tribal
Indian for offense, of smuggling.
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has continued for at least five decades, without success.82 The pro-
priety of the object sought is not here in question, but the agitation
itself is evidence of the large area of human conduct which must be
left in anarchy if it be heldthat tribal authority to deal with such
conduct has disappeared.

Fortunately, such tribal authority has been repeatedly recognized
by the courts, and although it has not been actually exercised always
and in all tribes, it remains a proper legal basis for the tribal ad-
ministration of justice wherever an Indian tribe desires to make
use of its legal powers.

The recognition of tribal jurisdiction over the offenses of tribal
Indians accorded by the Supreme Court in E parte Crow Dog,
supra, and United States v. Quiver, supra, indicates that the crimi-
nal jurisdiction of the Indian tribes has not been curtailed by the
failure of certain tribes to exercise such -jurisdiction, or by the
inefficiency of its attempted exercise, or by any historical changes
that have come about in the habits and customs of the Indian tribes.
Only specific legislation terminating or transferring such jurisdic-
tion can limit the force of tribal law.

A recent writerja after carefully analyzing the relation between
Federal and tribal law, concludes:

This gives to many Indian tribes a large measure of continuing autonomy,
for the federal statutes are only a fragment of law, principally providing some
educational, hygienic, and economic assistance, regulating land ownership, and
punishing certain crimes committed by or upon Indians on a reservation.
Where these statutes do not reach, Indian custom is the only law. As a matter
of convenience, the regular courts (white men's courts) tacitly assume that
the general law of the community is the law in civil cases between Indians,
but these court will apply Indian custom where it is proved. (At p. 90.)

A careful analysis of the relation between a local tribal govern-
ment and the United States is found in 7 Ops. Atty. Gen. 174 (1855),
in which it is held that a court of the Choctaw Nation has complete
jurisdiction over a civil controversy between a Choctaw Indian and

a2 See ERarsha, " Law for the Indians", 14 North American Review 272;
James Bradley Thayer, "A People Without Law ", 68 Atlantic Monthly 540, 676

(1891)
Austin Abbott, " Indians and the Law ", 2 Harv. Law Rev. 167 (1888)
William B. Hornblower, " The Legal Status of the Indians ", 14 Rep. Am. Bar Ass'n 261

(1891)
Resolution of American Bar Association, August, 1891, in 15 Rep. Am. Bar Ass'n 422

(1892)
Cuthbert Pound, " Nationals Without a Nation ", 22- Columbia Law Rev. 97 (1922)
Meiiam and Associates, " The Problem of Indian Administration" (1928), chapter 13;
Ray A. Brown, " The Indian Problem and the Law ", 39 Yale L. J. 307 (1930)
Report of Brown, Mark, Cloud, and Meriam on " Law and Order on Indian Reserva-

tions of the Northwest ", Hearings Subcommittee of the Senate Committee on Indian
Affairs, part 26, page 14,137 et seq. (1932).

'3 W. G. Rice, Jr., "The Position of the American Indian in the Law of the United
States", 16 Jour. Comp. Leg. (3d series), part 1, page 78 (1934).
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an adopted white man, involving rights to property within the
Choctaw Nation:

On the other hand, it is argued by the United States Agent that the courts
of the Choctaws can have no jurisdiction of any case in which a citizen of
the United States is a party * *

In the first place, it is certain that the Agent errs in assuming the legal
impossibility of a citizen of the United States becoming subject, in civil mat-
ters, or criminal either, to the jurisdiction of the Choetaws. It is true that
no citizen of the United States can, while he remains within the United States,
escape their constitutional jurisdiction, either by adoption into a tribe of In-
dians, or any other way. But the error in all this consists in the idea that
any man, citizen or not citizen, becomes divested of his allegiance to the
United States, or throws off their jurisdiction or government, in the fact of
becoming subject to any local jurisdiction whatever. This idea misconceives
entirely the whole theory of the Federal Government, which theory is that all
the inhabitants of the country are, in regard to certain limited matters, subject
to the federal jurisdiction, and in all others to the local jurisdiction, whether
political or municipal. The citizen of Mississippi is also a citizen of the United
States; and he owes allegiance to, and is subject to the laws of, both govern-
ments. So also an Indian, whether he be Choctaw or Chickasaw, and while
subject to he local jurisdiction of the councils and courts of the Nation, yet
is not in any possible relation or sense divested of his allegiance and obligations
to the Government and laws of the United States.

In effect, then, an Indian tribe bears a relation to the Government
of the United States similar to that which a territory bears to such
Government, and similar again to that relationship which a munici-
pality bears to a State. An Indian tribe may exercise a complete
jurisdiction over its members and within the limits of the reserva-
tion," subordinate only to the expressed limitations of Federal law.

Recognition of tribal authority in the administration of justice
is found in the statutes of Congress, as well as in the decisions of
the Federal courts.

U. S. Code, title 25, section 229, provides that redress for a civil
injury committed by an Indian shall be sought in the first instance
from the " Nation or tribe to which such Indian shall belong." This
provision for collective responsibility evidently assumes that the
Indian tribe or nation has its own resources for exercising dis-
ciplinary power over individual wrongdoers within the community.

We have already referred to U. S. Code, title 25, section 218, with
its express assurance that persons " punished by the law of the tribe"
shall not be tried again before the Federal courts.

B'The jurisdiction of the Indian tribe ceases at the border of the reservation (see 18
Op. Atty. Gen. 440, holding that the authority of the Indian police is limited to the territory
of the reservation), and Congress has never authorized appropriate extradition procedure
whereby an Indian tribe may secure jurisdiction over fugitives from its justice. See Ex
parts Morgan (20 Fed. 298).
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What is even more important than these statutory recognitions of
tribal criminal authority is the persistent silence of Congress on the
general problem of Indian criminal jurisdiction. There is nothing
to justify an alternative to the conclusion that the Indian tribes
retain sovereignty and jurisdiction over a vast area of ordinary of-
lfenses over which the Federal Government has never presumed to
legislate and over which the State governments have not the au-
thority to legislate.

The attempts of the Interior Department to administer a rough-
and-ready sort of justice through Courts of Indian Offenses, or
directly through superintendents, cannot be held to have impaired
tribal authority in the field of law and order. These agencies have
been characterized, in the only reported case squarely upholding
their legality, as "mere educational and disciplinary instrumentali-
*ties by which the Government of the United States is endeavoring
-to improve and elevate the condition of these dependent tribes to
whom it sustains the relation of guardian." (United States v.
Clapoax, 35 Fed. 575; and of. Ewa parte Bi-a-Zil-i1, 12 Ariz. 150,. 100
Pac. 450; United States v. Van Wert, 195 Fed.' 974.) Perhaps a
more satisfactory defense of their legality is the doctrine put for-
ward by a recent writer that the Courts of Indian Offenses "derive
their authority from the tribe, rather than from Washington." 6

Whichever of these explanations be offered for the existence of
the Courts of Indian Offenses, their establishment cannot be held
to have destroyed or limited the powers vested by existing law in
the Indian tribes over the province of law and order and the admin-
;stration of civil and criminal justice.

TE PoWER OF AN INDIAN TIBE TO SPERVISE GOVERNMENT

EMPLOYEES

Although the power to supervise regular Government employees is
certainly not an inherent power of Indian tribal sovereignty, it is a
power which is specifically granted to the Indian tribes by statute,
subject to the discretion of the Secretary of te Interior. . S.
Code, title 25, section 48, provides:

Right of tribes to ireot employmrent of ersons engaged for them. Where
any of the tribes are, in the opinion of the Secretary of the Interior, competent
to direct the employment of their blacksmiths, mechanics, teachers, farmers,
or other persons engaged for them, the direction of such persons may be given
to the proper authority of the tribe. (R. S. sec. 2072.)

Under the terms f .this statute it is clearly within the discretionary
authority of the Secretary of the Interior to grant to the proper

S W. G. Rice, Jr., "The Position of the American Indian in the Law of the United
States ", 16 Jour. Comp. Leg. (d Ser.), Part 1, pp. 78, 93 (1934).
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authorities of an Indian tribe all powers of supervision and control
over local employees which may now be exercised by the Secretary,
e. g., the power to specify the duties, within a general range set by
the nature of the employment, which the employee is to perform, the
power to prescribe standards for appointment, promotion, and con-
tinuance in office, the power to compel reports, from time to time, of
work accomplished or begun.

It will be noted that the statute in question is not restricted to
the cases in which a Federal employee is paid. out of tribal funds.
Senators are responsible to their constituents regardless of the
source of their salaries, and heretofore most Indian Service employees
have been responsible only to the Federal Government, though their
salaries might be-paid from the funds of the tribe.

In directing the employment of Indian Service employees, an Indian
tribe may impose upon such employees the duty of enforcing. the
laws and ordinances of the tribe, and the authority of Federal em-
ployees so acting has been repeatedly confirmed by the courts. See
Morris v. Hitcheock (194 U. S. 384) ; Buster v. Weight (135 Fed. 947,
app. dism. 203 U. S. 599) ; Maxey v. Wright (3 Ind. T. 243, 54 S. W.
807, aff'd 105 Fed. 1003) ; Zevely v. Weiner (5 Ind. T. 646, 82 S. W.
941); 23 Ops. Atty. Gen. 28.

The section in question has not, apparently, been extensively used
by the Interior Department, and that Department, under a previous
administration, has recommended its repeal. Congress has not seen
fit, however, to repeal the statute, and the recommendation of a pre-
vious Secretary of the Interior has no particular weight in construing
the meaning of the statute.

CONCLUSIONS

I conclude that under Section 16 of the Wheeler-Howard Act
-(48 Stat. 984) the " powers vested in any Indian tribe or tribal coun-
cil by existing law ", are those powers of local self -governrmaent which
have never been terminated by law or waived by treaty, and that
chief amonig these powers are the following:

1. The power to adopt a form of govermuent, to create various
offices and to prescribe the duties thereof, to provide for the manner
of election and removal of tribal officers, to prescribe the procedure
of the tribal council and subordinate committees or councils, to pro-
vide for the salaries or expenses of tribal officers and other expenses
of public business, and, in general, to prescribe the forms through
which the will of the tribe is to be executed.

2. To define the conditions of membership within the tribe, to
prescribe rules for adoption, to classify the members of the tribe, and
to grant or withhold the right of suffrage in all matters save those

20688-36--vol. 55-5
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as to which voting qualifications are specifically defined by the
Wheeler-Howard Act (that is, the referendum on the act, and votes
on acceptance, modification, or revocation of constitution, bylaws, or
charter), and to make all other necessary rules and regulations gov-
erning the membership of the tribe so far as may be consistent with
existing acts of Congress governing the enrollment and property
rights of members.

3. To regulate the domestic relations of its members by prescrib-
ing rules and regulations concerning marriage, divorce, legitimacy,
adoption, the care of dependents, and the punishment of offenses
against the marriage relationship, to appoint guardians for minors
and mental incompetents, and to issue marriage licenses and decrees
of divorce, adopting such State laws as seem advisable or establish-
ing separate tribal laws.

4. To prescribe rules of inheritance with respect to all personal
property and all interests in real property other than regular allot-
ments of land.

5. To levy dues, fees, or taxes upon the. members of the tribe and
upon nonmembers residing or doing any business of any sort within
the reservation, so far as may be consistent.with the power of the
Commissioner of Indian Affairs over licensed traders..

6. To remove or to exclude from the limits of the reservation non-
members of the tribe, excepting authorized Government-officials and
other persons now occupying reservation lands under lawful au-
thority, and to prescribe appropriate rules and regulations governing
such removal and exclusion, and governing the conditions under
which nonmembers of the tribe may come upon tribal land or have
dealings with tribal members, providing such acts are consistent with
Federal laws governing trade with the Indian tribes.

7. To regulate the use and disposition of all property within the
jurisdiction of the tribe and to make public expenditures for the bene-
fit of the tribe out of tribal funds where legal title to such funds lies
in the tribe.

8. To administer justice with respect to all disputes and offenses
of or among the members of the tribe, other than the ten major
crimes reserved to the Federal courts.

9. To prescribe the duties and to regulate the conduct of Federal
employees, but only insofar as such powers of supervision may be
expressly delegated by the Interior Department.

It must be noted that these conclusions are advanced on the basis
of general legislation and judicial decisions of general import and
are subject to modification with respect to particular tribes in the
light of particular powers granted, or particular restrictions imposed,
by special treaties or by special legislation. With this qualification
the conclusions advanced are intended to apply to all Indian tribes

[VGI.



55] DECISIONS OF THE DEPARTMENT OF THE INTERIOR

recognized now or hereafter by the legislative or the executive braich
of the Federal Government.

Approved:
OscAR L. CHAPMAN,:

Assistant Secretary.

SUSPENSION OF ANNUAL PAYMENTS OF RENTAL UNDER COAL,
OIL, AND GAS LEASES-ACT OF FEBRUARY 9, 1933, AMENDING
ACT OF FEBRUARY 25, 1920

REGULATIONS

[Circular No. 1341, amending Circular No. 1294]

DEPARTiENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Washington, D. C., November 14, 1934.

REGISTERS, IJNTED STATES LAND OFFICES;

OIL AND GAS SUPERvISORS, GEOLOGICAL SURvEY:

The instructions approved March 3, 1933 (General Land Office
Circular No. 1294, 4 I. D. 181), are hereby amended to read as
fdllows: I

- By the act of February 9, 1933 (47 Stat. 798), the leasing act of February 25,
1920 (41 Stat. 437), is further amended by adding thereto the following
section:

" SEac. 39. In the event the Secretary of the Interior, in the interest
-: of conservation, shall direct or shall assent to the suspension of opera-

tions and production of coal, oil, and/or gas under any lease granted
under the terms of this Act, any payment of acreage rental prescribed
by such lease likewise shall be suspended during such period of sus-
pension of operations and production; and the term of such lease shall
be extended by adding any such suspension period thereto: Provided,
That nothing in this Act shall be construed as affecting existing leases
within the borders of the naval petroleum reserves and naval oil-
shale reserves."

The provisions of the act apply to oil and gas and coal leases
where, in the interest of conservation, suspensions of operations and
production have been or may be directed or assented to by the Sec-
retary of the Interior whether the form of suspension is by order
of the Secretary of the Interior, by reason of a restricted drilling
clause inserted in the lease, or by the granting of such relief upon
application by the lessee.
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I No payment of rentals under oil or gas leases so suspended is
required to be made during the periods of suspension of operations
and production, beginning with the first day of the lease-month 1
following the date of filing in the office of the oil and gas super-
visor of written application for drilling relief or for drilling and
producing relief, or after the date of the act when suspension was
then in effect, and ending with the first day of the lease-month in
which relief is terminated at the direction of the Secretary of the
Interior or by notice from the oil and gas supervisor. In any case
where rental has been paid in advance for the period or part of
the period of the suspension, the amount applicable to such period
subsequent to the date of the approval of these regulations will be
credited on the next rental or royalty payment chargeable under
the lease. If rental has not been paid in advance by reason of prior
suspension of payments therefor, rental for the remainder of the
lease-year will be due and payable within 60 days after the effective
date of the termination of drilling and/or producing relief.

The drilling and producing requirements of oil and gas leases are
separate and distinct requirements, and relief from either or both
requirements may be granted after receipt of appropriate applica-
tion. Relief from the drilling requirements of a lease which has no
wells capable of producing oil or gas grants concurrent relief from
the producing requirements of that lease. Suspension of payment
of acreage rental will be-effective in case there is approved drilling
and producing relief or approved drilling relief with no wells on
the lease capable of producing.

The term of any oil and gas lease shall be extended by adding
thereto any period of suspension of operations and production, sub-
sequent to February 9, 1933, assented to or directed by the Secretary
of the Interior in the interest of conservation.

Since the suspension of operations and production under a lease
extends the term of the lease and suspends payment of rental, the
granting of such suspension is a change in the provisions of the
lease, and an applicant for such suspension will be required to fur-
nish the assent of the surety on the lease bond to the suspension; and
if the privilege of paying compensatory royalty in lieu of conform-
ing to drilling or producing requirements is also desired, the con-
sent of the surety thereto must be filed.

'The term " lease-month " as herein used means any one of the successive calendar
periods of 28 to 31 days beginning with the effective date of a lease; e.g., for a lease
dated the 7th of a calendar month, the lease-month extends from the 7th of any calendar
month to and including the 6th of the next succeeding calendar month. A lease-month
that ends commonly with the 29th, 30th, or 31st of a calendar-month is construed to
end with the last day of any calendar month which does not contain its regular termina-
tion date.
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Relief from payment of rentals under suspended leases will not be
affected by the payment of the lessee of compensatory royalty in
lieu of drilling and production.

When oil and gas supervisors grant temporary relief or terminate
relief from the drilling and/or producing requirements of a lease,
notice of granting or terminating relief from payment of acreage
rental will be made to the lessee by the Supervisor, and copies of
such notices will be furnished to the General Land Office.

While the act does not relieve lessees from payment of rentals
accrued prior to its date on leases theretofore suspended, such lessees
who are now in default in the payment of past rentals accrued during
suspension of operations and production under their leases will be
allowed to defer payment of the amounts due until termination of
the suspension periods or until otherwise directed by the Secretary.

A suspended preference right to lease the secondary or (b) acreage
of the permit will no longer be granted to applicants for lease under
section 14 of the Leasing Law. Those who have accepted such rights
in lieu of leases with the restricted drilling provision authorized by
the regulations will be given notice and allowed 60 days from receipt
thereof to execute and file leases, such leases to contain the restricted
drilling provision. Any such lease, if issued, will not require pay-
ment of annual rental thereon until drilling and producing under
the lease are authorized. In case, after notice, the holder of such
preference right to lease fails to complete the lease, no further right
to lease the land will be recognized, and the permit will be cancelled.

The provisions of the act apply to coal leases when suspension of
the requirements of section (2-i) of the leases is made in the interest
of conservation. However, a coal lessee will not be excused from
payment of annual rental if the required production under the lease
is modified to a lesser amount than provided in the lease, or modi-
fied to require no production where the application for such modi-
fication is made subsequent to the expiration of the year for which
the relief is requested.

These regulations shall be effective on and after the date of
approval hereof.

ANTOINETTE FUNK,
Acting Comnissioner, General Land Oe.

W. C. MENDENHALL,
Director, Geological Suwrvey.

Approved, November 14, 1934:
T. A. WALTERS,

First Assistant Secretary.
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WITHDRAWAL OF PUBLIC LANDS IN CONNECTION WITH
TAYLOR GRAZING ACT

Opinion, Novemnber 22, 1934

TAyOR GRAZING Aca-Enmor ON WITHDRAWALS UNDER ACT or JNE 25, 1910-
CONCURRENT AuTnoRain,

No provision of the Taylor Grazing Act can be construed to repeal, super-
sede, or abridge any part of the withdrawal act of June 25, 1910, which
act authorized the President to make temporary withdrawals of public
lands for classification and other public purposes; and the Taylor Act does
not purport to revoke that authority or any part of the earlier act,, but,
on the contrary, merely provides that under certain conditions a with-
drawal shall be in effect without necessity for resort to the authority
granted the President by said earlier act.

WITHDRAWAL OF PRiac LANDS-ACT OF JuNE 25, 191f-E'Frcrr OF LONG-CON-
TINUED AnmiNsm.ATvz PRACTICE.

Since the passage of the withdrawal act of June 25, 1910, the Chief Exec-
utive and the Department of the Interior have consistently regarded the
power granted therein as existing concurrently with all other authority
providing for or regulating the use and disposition of public lands, and
such long-continued administrative practice, acquiesced in by Congress,
has the force of law.

TAYLOR GRAZING A-PRIoR WITHDRAwAL OF LANDS FOR CLAssIFICATIoN-
AunonrT- OF PrRsImnNT-AcrxAG WITHDRAWN.

Since, by authority of section 1 of the withdrawal act of June 25, 1910, the
President has the power of making temporary withdrawals for the pur-
pose of classifying public lands, and since a classification is obviously nec-
essary and proper to effectuate the purposes of the Taylor Grazing Act:
Held, That the President may temporarily withdraw vacant and unappro-
priated public domain for that purpose, regardless of the aggregate acreage
involved in the withdrawal.

MARGOLD, Solicitor:

You have requested me to advise you whether the remaining vacant,
unappropriated, and unreserved public lands in a number of States
may be withdrawn from entry or settlement for the purpose of classi-
fying such lands for their proper and orderly use in order to effectuate
the objectives of the Taylor Grazing Act of June 28, 1934 (48 Stat.
1269). -

It is my opinion that section 1 of the withdrawal act of June 25,
1910 (36 Stat. 847), confers upon the President power to' effect such
withdrawal. That section provides-

That the President may, at any time in his discretion, temporarily withdraw
from settlement, location, sale, or entry any of the public lands of the United
States, including the District of Alaska, and reserve the same for water-power
sites, irrigation, classificaton of lands, or other public purposes to be specified in
the orders of withdrawals, and such withdrawals or' reservations shall remain
in force until revoked by him or by an Act of Congress. (Italics supplied.)
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Under authority of this section, and upon the recommendation of
the Secretary of the Interior, the President has heretofore made
numerous withdrawals of public lands for classification. Classifica-
tions made pursuant to such withdrawals have been for a wide range
of purposes and involved a grouping of lands by classes, depending
upon various physical characteristics, the determination of which has
been necessary to the administration of statutory enactments.

A question arises as to whether the Taylor Grazing Act abridges or
abrogates the President's power of withdrawal under the Act of June
25, 1910.

It is an elementary principle of law that a statute will not repeal a
prior one on the same subject unless the two are irreconcilable or
unless there is an express or implied intent in the latter statute to
repeal the former. Effect will be given to both statutes wherever
possible (United States v. Healy, :60 U. S. 136, at 147). No provi-
sion of the Taylor Grazing Act can be construed to repeal or super-
sede any part of the withdrawal act. The latter act authorized the
President of the United States to make temporary withdrawals of
the public domain for classification and other public purposes. The
Taylor Grazing Act does not purport to revoke that authority or any
part thereof, but,' on the contrary, merely provides that in a certain
instance a withdrawal shall be in effect without necessity for resort to
the authority granted the President by the earlier act.

This conclusion is supported by reference to the action of the Presi-
dent in withdrawing under the Act of 1910 all public land which
might conceivably contain water-power sites needed for projects
under the Federal Water Power Act of June 10, 1920 (41 Stat. 1063).
This action was taken notwithstanding an express provision in Sec-
tion 24 of the Water Power Act reserving land by operation of law
upon the filing of an application to develop the power site. Closely
analogous to this section of the, Water Power Act is the provision
of the Taylor Grazing Act that publication of notice of a proposed
grazing district operates to withdraw the land from entry or settle-
ment.

The President has heretofore exercised his general power of with-
drawal as a means of aiding in the administration of other statutes
which provide for disposition of parts of the public domain. After
the passage of the Mineral Leasing Act of February 25, 1920 (41
Stat. 437), more than nine million acres were withdrawn .for the
purpose of classification of potash lands, and approximately eight
million acres were withdrawn for the purpose of classification of oil
shale lands. Withdrawals for the purpose of classifying coal lands
and for other purposes have also been made as a method of aiding
in. the administration of particular statutes concerning the disposi-
tion of the public domain. In other words, ever since the passage
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of the withdrawal act, the Department of the Interior and the Chief
Executive have consistently regarded the power granted therein as
existing concurrently with all other authority providing for or regu-
lating the use and disposition of public lands. Such long-continued
administrative practice, acquiesced in by the Congress, has the force
of law. Aaeka S. S. Co. v. United States (290 U. S. 256, 262).

Examination of the provisions of the Taylor Grazing Act indi-
cates clearly that a classification of public lands will be required for
its proper administration. Four different methods of use and dispo-
sition of land are contemplated thereunder. In section 1, the Secre-
tary of the Interior is authorized "to establish grazing districts
* * * from any part of the public domain of the United States
(exclusive of Alaska) * * * which, in his opinion, are chiefly

valuable for grazing and raising forage crops." Under the provi-
sions of section 8, " when public interests will be benefited thereby",
lands owned by the United States may be exchanged with the
States or private persons. By section 14, the Secretary of the In-
terior is given the power to sell isolated and disconnected tracts not
exceeding 760 acres "which, in his judgment, it would be proper to
expose for sale * * *. Section 13 confers upon him the power
to lease lands " situated in such isolated or disconnected tracts of 640
acres or more as not to justify their inclusion in any grazing dis-
trict * * *." From these provisions it is clear that the Secretary
of the Interior will be unable to administer the Taylor Act without a
classification of the lands coming within its purview, based on
physical character, proper use, size, location, etc.

It is immaterial, in my opinion that the Taylor Grazing Act limits
the amount of public lands which may be placed in grazing districts
to an aggregate area of 80 million acres. For one thing, the limita-
tion does not extend to the other three methods of disposition under
the act. For another, it would be clearly impossible to determine, in
the absence of careful examination and detailed classification, which
80 million acres of the remaining unappropriated and unreserved
public lands are chiefly valuable for grazing and raising forage
crops.

Finally, it should be noted that the Department's brief experience
in the administration of the Taylor Act has already demonstrated
that the objects which Congress sought to achieve thereby will be
defeated in many instances unless the public lands of a State can
be placed in staut quo until the Secretary of the Interior has had
an opportunity to determine their proper use and disposition.

Since the President has the power of making temporary with-
drawals for the purpose of classifying public lands, and since a
classification is obviously necessary and proper to effectuate, the pur-
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poses of the Taylor Grazing Act, it is my opinion that the President
may temporarily withdraw vacant and unappropriated public do-
main for that purpose regardless of the aggregate acreage involved
in the withdrawal.

Approved, November 22, 1934:
HAROLD L. IcEs,

Secretary of the Interior.

BEN S. MILLER

Decided November 22,1934

CoLon OF TITLE AND PmmENcB RIGHT-Ac OF DEOEMBER 22, 1928.
In the administration of the public lands, the rule has been long settled that

land held in good faith under claim of title was not subject to appropria-
tion by others under the public-land laws while so occupied and claimed,
and the Supreme Court has held that a claimant in this situation who has
been misinformed or has misunderstood his rights and paid a valuable con-
sideration for the land, may, in the discretion of the Department, have title
withheld in the United States until, " within the limits of existing law or
special Act of Congress ", he may obtain title to the land which he holds
under color of title.

WITHDRAWAL OF Puc LANDs-CoLoR OF TITLE RIGHT-" VALID EXISTNG
CLAIMs" CosTUE.

The exception of " valid existing claims " occurring in a withdrawal of public
lands contemplates something less than a vested right, and in this view
lands claimed, possessed, and improved under color of title long before and
at the time of a withdrawal fall within the exception of "valid existing
claims and are not affected by the withdrawal.

ACT OF D~rmcBrID 22, 1928-Scop AND CoNsaTiucnoN.

The act of December 22, 1928, being a remedial act, a strict and literal con-
struction of its provisions not in harmony with its spirit and purpose should
be avoided. Accordingly, the removal of loose stone to render land more
arable, the clearing of brush to render it tillable, the diversion of water
from swampy land to render it reclaimable, and similar acts effecting im-
provement; may properly be held a compliance with the act's requirement
that " valuable improvements have been placed on such land."

WALTERs, First Assistant Sewretary:-
Ben S. Miller has appealed from a decision of the Commissioner

of the General Land Office dated September 23, 1932, which held his
application to purchase lot 8, sec. 1, T. 20 N., R. 13 W., 4th P. M.,
Wisconsin, containing 33.58 acres, under the color of title act of De-
cember 22, 1928 (45 Stat. 1069), for rejection for lack of evidence
"that valuable improvements have been placed on such land or some
part thereof has been reduced to cultivation " as the act requires,
and .for the further reason that applicant had not exhibited receipts
from the tax collector showing taxes had been paid for the period of
ownership claimed.
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At the time appeal was transmitted to the Departient, the ap-
plication was in conflict with pending Swamp Land Selection G. L. 0.
03891 of the State of Wisconsin. The selection of the State was
rejected September 12, 1934, and the case closed. Thereafter B. H.
Schlostein, attorney for applicant, was given opportunity to file brief
and argument in support of his application, which he failed to do
within the time allowed.

The tract applied for forms part of an island in the'upper Mis-
sissippi River and is identified as lot 8 by the official plat of survey
filed March 4, 1932. The application was filed July 16, 1932. As
more fully set forth by the Commissioner, the island of which lot 8
forms a part had the status of public land April 25, 1925. It was
included in an Executive withdrawal on August 7; 1925, made under
the act of June 25, 1910 (36 Stat. 847), as amended August 24, 1912
(37 Stat. 497), and reserved for administration by the Department
of Agriculture under the act to establish a refuge for wildlife and
fish reserve, enacted June 7, 1924 (43 Stat. 650). The withdrawal of
August 7, 1925, excepted valid existing claims from its operation.
The areas in section 1 aforesaid are not indluded in the withdrawal
of October 2, 1926, for the Upper Mississippi River Wildlife and
Fish Reserve.

The applicant alleges in support of his application that he-
purchased an undivided three-quarter interest in said land from the heirs of
his mother, Carolina Miller .by warranty deed under date of November 25,
1921, as shown in Entry No. 53 in the abstract of title attached hereto; that he
inherited the remaining one-quarter interest from his mother Carolina Miller,
who in turn had purchased said land from one Michael Damm and his wife
Anna, by warranty deed under date of December 8, 1905, as shown by Entry
No. 44 in the abstract of title attached hereto; that during the entire time since
said applicant purchased said land and during the time that his mother owned
it before him, he has used it and improved it with the purpose of improving
the amount and the quality of. the 'timber thereon; that in order to accomplish
this he has spent a great amount of time andlabor in cutting out and remov-
ing all underbrush on said lands; that he has cut out and removed all dead
wood and has trimmed all the trees so as to insure a more vigorous and hearty
growth; that he has removed trees and brush only for the purpose of thinning
out the remaining trees and producing a better quality and grade of timber;
that applicant has at times purchased wood for his own use from outside
parties in order to conserve the wood for timber on said land and allow it
to develop; that as a result of the time and labor spent by applicant in so
doing, the land is at present covered with a large amount of timber of very
good grade and quality.

Further allegations are made of open, uninterrupted, and exclusive
possession by the applicant and his predecessors in title since 1905,
and that the taxes have been paid at all times to date, except for
1927 and 1928, during which time agents of the Government had
possession claiming the land as a part of the Upper Mississippi Wild-
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life and Game Refuge. The allegations of title are supported by
an abstract, which appears to show that title is derived from a.
patent from the State issued in 1857, and which includes a certificate-
of the county clerk of Buffalo County, Wisconsin, stating that his
tax books show that there are no taxes due and unpaid, except for
1927 and 1928.

The act of December 22, 1928 (45 Stat. 1069), was subsequent to
the withdrawal of April 25, 1925, and prior to that act there was no
provision of law authorizing the patenting of public land generally
to those holding possession thereof under claim and color of title,
accompanied by tangible evidence of improvement or cultivation.
The rule, however, long before then had been settled that land held
in good faith under claim of title was not subject to appropriation
by others under the public-land laws while so occupied and claimed,
and the Supreme Court has held that a claimant in this situation
who has been misinformed or has misunderstood his rights and paid
valuable consideration therefor, may, in the discretion of the De-
partment, have the title withheld in the United States until " within
the limits of existing law or special Act of Congress " he may obtain
title to the land which he holds under color of title. See Williams
v. United States (138 U. S. 514, 524); Northern Pacife Railway Co.
v. MComas (250 U. S. 387, 393). And the Department has con-
sidered such claimants as having a preferred right to initiate and
perfect title to the land. A. R. Bowdre et al. (50 L. D. 486, 489).
It has also been held that the exception of " valid existing claims"
occurring in a withdrawal means something less than a vested right.
Stocley v. United States (260 U. S. 532, 544). It is believed that
lands claimed, possessed, and. improved under color of title long
before and at the time of the withdrawal of April 25, 1925, fall
within the exception of " valid existing claims " and are not affected
by the withdrawal. In so holding, it would not seem that any public
interest would be injuriously affected, inasmuch as the land was not
included in the later withdrawal for a wildlife and fish refuge.

The Commissioner took the view that-
The improvement of the timber already on the land, or labor and capital

expended in its improvement, cannot be considered as placing valuable improve-
ments upon the land or as cultivation of the same within the meaning of the
act above mentioned.

It is thought that the Commissioner places a too strict and literal
construction upon a remedial act, and one not in harmony with its
spirit and purpose. Evidently land can be improved and its value
enhanced by taking things off of it which impair its value and inter-
fere with its use as well as by placing things upon it to improve it.
Under the rule that the Commissioner sets up, it would. seem that
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the removal of loose stone to render land more arable, the clearing
of brush to render it tillable, the diversion of water from swampy
land to render it reclaimable, the removal of unsightly or obnoxious
structures would not be placing improvements on the land within
the meaning of the act. The clearing of underbrush, dead trees,
the trimming and thinning of trees is well recognized as good and
necessary forest practice to promote the growth of timber and to
lessen the hazards of fire. It is believed that the applicant has
shown that he and his grantors have placed improvements on the
land during the required period within the meaning of the act.

The production of receipted tax bills showing payment thereof by
the applicant or his predecessors in interest would constitute corrob-
orative evidence of the fact alleged and supported by the abstract
that it is the applicant who claims the land under color of title, but
such evidence would seem to be merely cumulative where no doubts
arise as to his claim and no one appears to dispute it. If there are
adverse claimants, they have their opportunity to assert their claim
during the period of publication. The payment of taxes is not a
condition precedent to the exercise of the right to purchase. Such
taxes are void, being levied on land the equitable title to which re-
mained in the United States. A. R. Bowdre, supra.

In accordance with these views, the Commissioner's decision is
Reversed.

OFFERINGS OF LAND AT PUBLIC SALE-SEC. 2455, REVISED
STATUTES, AS AMENDED

[Circular No. 684]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFICE,
-Waskinngton, D., C., Novemb er 93, 1934.

REGISTERS, UNITED STATES LAND OFFICES:

The sale of isolated tracts of unreserved public land and tracts not
isolated, but which are mountainous or too rough for cultivation, is
authorized by section 2455 of the Revised Statutes (section 1171. title
43, United States Code), as amended by the acts of June 27, 1906 (34
Stat. 517), March 28, 1912 (37 Stat. 77). March 9, 1928 (45 Stat. 253),
and June 28, 1934 (Public, No. 482).

The present instructions constitute a revision of those of February
9, 1934.

Section 14 of the Act of June 28, 1934 (48 Stat. 1274), amended
section 2455, Revised Statutes, as amended, to read as follows:

SEo. 2455, Notwithstanding the provisions of section 2357 of the Revised
Statutes (U. S. C., title 43, see. 678) and of the act of August 30, 1890 (26 Stat.
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391), it shall be lawful for the Secretary of the Interior to order into market
and sell at public auction, at the land office of the district in which the land is
situated, for not less than the appraised value, any isolated or disconnected
tract or parcel of. the public domain not exceeding seven hundred and sixty
acres which, in his judgment, it would be proper to expose for sale after at least
thirty days' notice by the land office of the district in which such land may be
situated: Provided, That for a period of not less than thirty days after the
highest bid has been received, any owner or owners of contiguous land shall have
a preference right to buy the offered lands at such highest bid price; and where
two or more persons apply to exercise such preference right the Secretary of the
Interior is authorized to make an equitable division of the land among such
applicants, but in no case shall the adjacent land owner or owners: be required
to pay more than three times the appraised value: Provided further, That any
legal subdivisions of the public land, not exceeding one hundred and sixty acres,
the greater part of which is mountainous or too rough for cultivation, may, in
the discretion of the said Secretary, be ordered into the market and sold pursuant
to this section upon the application of any person who owns land or holds a valid
entry of lands adjoining such tract, regardless of.the fact that such tract may
not be isolated or disconnected within the meaning f this section: Provided
fbther, That this. section shall not defeat any valid right which has already
attached under any pending entry or location. The word " person " in this
section shall be deemed to include corporations, partnerships, and associations.

GENERAL REGULATIONS

1. Applications to have isolated tracts ordered into market must
be filed, in duplicate, with the register of the land office for the
district wherein the lands are situated, except in the States of Ala-
bama, Arkansas, Florida,.Kansas, Louisiana, Illinois, Indiana, Iowa,
Michigan, Minnesota, Mississippi, Missouri, Nebraska, Ohio, Okla-
homa, and Wisconsin. These States have no district land office, and
applications for land therein should be forwarded to the Commis-
sioner of the General Land Office, Washington, D. C.

2. Applicants must show by their affidavits, corroborated by at
least two witnesses, that the land contains no salines, coal, or other
minerals; the amount, kind, and value of timber or stone thereon, if
any; whether the land is occupied, and, if so, the nature of the
occupancy; for what purpose the land is chiefly valuable; why it is
desired that same be sold; that applicant desires to purchase the
land for hi's own individual use; and that he is a citizen of the
United States or has declared his intention to become such. Also a
duly corroborated affidavit showing that no hot or medicinal or other
spring or water hole exists, if it be a fact, upon any legal subdivi-
sion of the land applied for or if there be any spring or water hole,
the affidavit should state the exact location and size thereof, together
with an estimate of the quantity of water in gallons which it is
capable of. producing daily.
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3. The affidavits of applicants to have isolated tracts ordered into
market and of their corroborating witnesses may be executed before
any officer having a seal and authorized to administer oaths in the
county or land district in which the tracts described in the applica-
tions are situated. Affidavits relating to lands in those States hav-
ing no district land office may be executed anywhere within the State.

4. The officer before whom such affidavits are executed will cause
each applicant and his witnesses to fully answer the questions con-
tained in the accompanying form and, after the answers to the ques-
tions therein contained have been reduced to writing, to sign and
swear to same before him.

5. The register will, on receipt of applications, note same upon
the tract books of his office, and if the applications are not properly
executed or not corroborated, he will reject the same, subject to: the
right of appeal. Applications found to be properly executed and
corroborated will be disposed of as follows:

(a) If the applicant does not show himself qualified, or if the
tract appears not to be subject to disposition, the register will reject
the application, subject to the usual right of appeal; if part of the
tract is appropriated, he will reject the application as to that part,
and, in the absence of an appeal, after the usual notice, he will elimi-
nate the description thereof from the application and take further
action as though it had never been included therein. Where an
appeal is filed, the Commissioner of the General Land Office, if he
decides to order into market a part, or all, of the lands, will call
upon the register and the special agent in charge for the reports as
hereinafter provided for concerning the value of the land. Adverse
action by the Commissioner will be subject to appeal to the Secre-
tary of the Interior.

(b) If the status of the lands is such that a sale might properly
be ordered, the register, after noting the application on his records,
will promptly forward the original to the special agent in charge
for report as to the value of the land and any objection he may wish
to interpose to the sale, and the register will make proper notations
on his schedule of serial numbers in the event the application is not
returned in time to be forwarded with the current returns. The
duplicate will be forwarded to the director in charge of grazing for
report as to whether the lands are appropriate for inclusion in a graz-
ing district as authorized by the act of June 28, 1934. Upon receipt
of the application from the special agent in charge, with his report
thereon, and report from the director in charge of grazing, the reg-
ister will attach his report as to the status of the land, the value of
the land applied for, if he has any knowledge concerning the same,
and any objection to the sale known to him, and forward the papers.
to the General Land Office with the current returns.
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6. The filing of an application under the section in conformity.
with these regulations will segregate the lands applied for from
other disposition under the public land laws, subject to any prior
valid right which had attached under any pending entry or location.

7. Upon receipt of letter authorizing the sale, the register will pre-
pare a notice for publication describing the land, and fixing a date
for the sale, which date must be far enough in advance to afford
ample time for publication of- the notice and for the affidavit of the
publisher to be filed in the district land office prior to the date of
the sale. The notice will be sent to the applicant with instructions
that he must publish- the same at his expense in the designated news-
paper. Payment'for publication must be made by applicant directly
to the publisher, and in case the money for publication is transmitted
to the register he must issue receipt therefor and immediately return
the money to the applicant: by his official check, with instructions to
arrange for the publication of the notice as hereinbefore provided.

If evidence of publication is not filed at or before the time set
for the offering, the register will close the case on his records, and
will report the default to. the General Land Office,' which will,' with-
out letter, close'the case-rn its.records.

8. Notice must be published for 30 days preceding the date set
for the sale, and- a sufficient time should elapse between the date of
last 'publication and the date of sale to- enable the affidavit of the
publisher to be filed in the district land office. The- notice: must be
published in the designated newspaper. If this be a daily paper,
the notice should be piblished in the Wednesday issue for 5 con-
secutive weeks; if weekly, in 5 consecutive issues, and if semi-weekly,
in either issue for 5 consecutive weeks. The register will cause a
similar notice to be posted in his office, such notice to remain posted
during the entire period of publication. The applicant must file in
the ocal office, prior t6 the date fixed for the sale, evidence that
publication has been had for the required period, which evidence
may consist of the affidavit of the publisher, accompanied by a copy'
of the notice published.

9. At the time and place fixed for the sale the register will read
the notice of sale and allow all qualified persons an opportunity to
bid." Bids may be made through an agent personally present at the
sale, as well as by the bidder in personi The register conducting
the sale will keep a record showing the names of the bidders and
the amount bid by each. Such record will be transmitted to this
office with the other papers in the case. '

10. When all persons present. shall have ceased bidding the' reg-
ister will, in the usual manner, 'declare the bidding closed, announc-
ing'the name of the highest bidder and the amount of his bid the
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highest bid will be noted on the records and the offerer thereof
(or his principal) will be declared the highest bidder, provided he
immediately pays to the register the amount of the bid. In the
absence of such payment the register will at once proceed with the
sale, excluding the bid made by the highest bidder and starting with
the highest bid not withdrawn.

11. Within 10 days after he has been declared the purchaser he
must furnish evidence that he is a citizen of the United States or
has declared his intention to become such; also a nonmineral affi-
davit or (in States where that is sufficient) a nonsaline affidavit..

12. Where the offering results in a sale, the register will issue
cash papers as in ordinary cash entries, noting thereon the date of
the letter authorizing the offering, and report the same in his cur-
rent returns. With the papers must also be forwarded the affidavit
of the publisher showing publication and the register's certificate
as to posting of the notice for publication.. 

13. There is no limitation as to the minimum price to be fixed
by appraisal and in view thereof the appraisal must be based upon
field examination. No lands will be sold-at less than the price fixed
by the appraisal and such minimum price will be set by the letter
ordering the sale, based upon the report of the special agent in
charge. Should any of the lands offered be. not sold, the same will
not be regarded as subject to private entry unless located in the State
of Missouri (act of March 2, 1889, 25 Stat. 854),-but may again be
offered for sale in the manner herein provided. The price fixed
by the appraisal will be effective for three years from the date of
the report of the special agent in charge.

UNDER THE BODY OF THE SECTION

14. No tract exceeding approximately 760 acres in area will be
ordered into the market. An application may include several in-
contiguous tracts provided their aggregate area does not exceed 760
acres. Each tract will be offered separately and certificates will be
issued under different numbers unless they are bought by the same
person.

15. No tract of land will be ordered into the market unless, at the
time application is filed, said tract is vacant, unreserved, and sur-
rounded by lands which have been entered.

16. Where lands have been authorized to be sold under the body
of the section and the highest bidder has been named, if the amount
of his bid is paid immediately to the register, he will then declare
the bidding closed subject to the preference right of purchase by
owners of contiguous land. The amount tendered will be held in
the unearned account of the register, and the register will notify the

[Vol.,
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bidder that if within thirty days from the date of his bid no owner
or owners of contiguous lands shall apply to purchase the lands at
such highest bid price, but at not more than three times the ap-
praised price if such highest bid be more than. three times such
appraised price, he will be declared the purchaser.

17. If on date of offering no bids are received, you will close the
case on your records and report to the General Land Office.

REGuLATIONS UNDER FIRSTPROVISO TO SECTION 14

18. The first proviso to section 14 confers a preference right for
a period of thirty days after the highest bid has been received, upon
any owner or owners of contiguous lands to purchase the lands
offered for sale under the body of the section at the highest bid price
or at three times the appraised price if three times such appraised
price is less than the highest bid price. With assertion of a prefer-
ence right, each claimant must accompany his application with
payment of the purchase price of the land. Where there is a con-
flict between two or more persons claiming such preference right of
purchase, you will notify them that they will be allowed thirty days
from receipt of notice within which to agree among themselves upon
a division of the tracts in conflict by subdivisions, and that an equi-
table division will be made by this office in the absence of an agree-
ment. In such cases, unless an amicable adjustment is made, .you

will forward the applications of all preference-right claimants to
this office with report and recommendation for consideration, making
on your schedules the necessary notations as to the method of trans-
mittal. This office will thereupon make an equitable division, of the
different subdivisions among the applicants so as to equalize as
nearly as possible the tracts the applicants should be allowed to
purchase. An appeal will be allowed from the action of this office.
Where there is but one subdivision adjoining lands of two or more
applicants exercising the preference right of purchase, the subdivi-
sion will be awarded to that qualified person who first files applica-
tion therefor with an assertion of such right within the thirty-day
preference-right period.

19. The preference right granted by the first proviso of said act
is limited to owners of contiguous lands. Applications for such pref-
erence right must be supported by proof of the applicant's ownership
of the whole title of the contiguous lands; that is, he must show by
affidavit that he has the title in fee. If a preference right is asserted,
or if conflicting preference rights are asserted, and there is an ami-
cable agreement between the parties, and all other necessary evidence
and money have been tendered by the respective parties, the register
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will make the award, at the same time returning the amount on
deposit to the credit of the highest bidder with notice that the land
has been sold to the preference-right claimant. In no event can the
land be sold until the end of the thirty days preference-right period.

(a) If, at the end of the thirty days preference-right period, no
assertion of preference right is made, the sale will be declared closed
and the highest bidder declared the purchaser.

REGULATIONS UNDER SECOND PROVISO TO SECTION 14

20. The second proviso to section 14 authorizes the sale of legal
subdivisions not exceeding one quarter section, the greater part of
which is mountainous or too rough for cultivation, upon the appli-
cation of any person who owns or holds a valid entry of lands ad-
joining such tract and regardless of the fact that such tract may not
be actually isolated by the entry or other disposition of surrounding
lands. Applications will be disposed of by you in accordance with
the" General Regulations." Applications may be made upon the form
provided (4-008b) properly modified as necessitated by the terms of
the proviso. In addition the applicant or applicants must furnish
proof in his or their affidavit of his or their ownership of the whole
title to adjoining land, or that he holds a valid entry embracing
adjoining land, in connection with which entry he has met the re-
quirements of the law; also detailed evidence as to the character of
the land applied for, the extent to which it is cultivable, and the
conditions which render the greater portion unfit for cultivation;
also a description of any and all lands theretofore applied for under
the second proviso or purchased under Section 2455 or the amend-
ments thereto. This evidence must consist of an affidavit by the
claimant, corroborated by the affidavits of not less than two disin-
terested persons having actual knowledge of the facts.

No person will be allowed more than one application under this
proviso, nor for more than 160 acres, except that two or more appli-
cations may be allowed to the same person if all the lands sought
adjoin the same body of land owned by the applicant or included in
his pending entry; nor will one who has purchased lands sold upon
the application of another under this proviso be permitted to secure
the offering under said second proviso in his own right of an area
exceeding the difference between that of the land purchased and 160
acres. The purchase of lands under this proviso will not disqualify
the purchaser as an applicant for the offering of tracts actually
isolated, nor will the purchase of isolated tracts disqualify the pur-
chaser from becoming an applicant for offering under the second
proviso.
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In acting on applications for offering under the second proviso,
regard will be had to the character of each subdivision applied for,
as reported by the special agent in charge and the director in charge
of grazing, and offering of an entire tract will not be had upon the
ground that the greater part is of the character contemplated thereby,
if taken as a whole.

21. In the notices for publication and posting, where sale is au-
thorized under this proviso, you will add after the description of
the land, "This tract is ordered into the market on a showing that
the greater portion thereof is mountainous or too rough for culti-
vation."
- 22. Where lands have been authorized sold under this proviso and
the highest bidder named, if the amount of his bid is paid immedi-
ately to the register he will then declare such bidder the purchaser
of the tract.

23. If on the date of offering no bids are received, the case should
immediately be closed on your records and report made to the General
Land Office.

ISOLATED TRACTS OF COAL LAND

24. The act of Congress approved April 30, 1912 (3T Stat. 105),
provides:

That * * * unreserved public lands of the, United States, exclusive of
Alaska, which have been withdrawn or classified as coal lands, or are valuable
for coal, shall b * - b subject * * * to disposition * * * under
the laws providing for the sale of isolated or disconnected tracts of public lands,
but there shall be a reservation to the United States of the coal in all such
lands so e * * sold, and of the right to prospect for, mine, and remove the
same in accordance with the provisions of the act of June 22, 1910, and such
lands shall be subject to all the conditions and limitations of said act. -

An application to have coal land offered at public sale must bear on
its face the notation:

Application made in actordance with and subject to the provisions and reser-
vations of the act of June 22, 19iO (36 Stat. 583).

Where such an application does not bear this notation you will
afford applicant an opportunity to consent thereto and will reject the,
application if this requirement be not complied with.

In the printed and posted notice of sale will appear the statement:
This land will be sold in accordance with, and subject to, the provisions and

reservations of the act of June 22, 1910 (36 Stat. 583).

The purchaser's consent to the reservation of the coal in the land
to the United States will not be required, but the cash certificate and
patent will contain respectively the provisions specified in paragraph
7 () of the circular of September 8, 1910.
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TRACTS CONTAINING PHOSPHATE, ETC.

25. The act of Congress approved July 17, 1914 (38 Stat. 509),
provides:

That * * * lands * * * withdrawn or classified as * * * phos-
phate, nitrate, potash, oil, gas, or asphaltic minerals, or which are valuable
for those deposits, shall be subject to * * * purchase, if otherwise avail-
able, under the nonmineral land laws of the United States, whenever such
* * * purchase shall be made with a view to obtaining or passing title with
a reservation to the United States of the deposits on account of which the
lands were withdrawn or classified or reported as valuable, together with the
right to prospect for, mine, and remove the same.

The act of Congress approved March 4, 1933 (47 Stat. 1570),
provides:

That lands withdrawn, classified, or reported as valuable for sodium and/or
sulphur and subject to prospecting, leasing, or development under the General
Leasing Act of February 25, 1920, or acts amendatory thereof or supplementary
thereto, shall be subject to appropriation, location, selection, entry, or purchase,
if otherwise available in the form and manner and subject to the reservations,
provisions, limitations, and conditions of the act of Congress approved July 17,
1914 ( Stat. L. 509; U. S. C., title 30, sec. 123); C * *.

The sulphur lands are limited to the States of Louisiana and New
Mexico pursuant to the act of July 16, 1932 (47 Stat. 701).

An application for offering of the lands referred to in said act must
bear on its face the notation:

Application made in accordance with and subject to the provisions and reser-
vations of the act of July 17, 1914 (8 Stat. 509).-

If an application for such mineral land does not bear that notation,
you will afford the applicant opportunity to consent thereto, and if
he fails to do so, you will reject the application.

In the printed and posted notice of sale will appear the statement:
I

This land will be sold in accordance with and subject to the provisions and
reservations of the act of July 17, 1914 (38 Stat. 509).

If the land should be sodium and/or sulphur, in character, the
statement should also contain a reference to the act or acts appro-
priate thereto.

The purchaser's consent to the reservation of the minerals in the
land to the United States will not be required, but the cash certifi-
cate and patent will contain, respectively, the provisions specified in
paragraph 6 of the circular of March 20, 1915 (44 L. D. 32, 34)
modified to refer to either or both of the acts of July 16, 1932, and
March 4, 1933, when appropriate.

26. All applications for the sale of public lands under these regu-
lations must be rejected where it appears at the time of filing that
the land applied for is within the limits of a producing oil or gas
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field, or included in an oil or gas or other mineral lease, in accord-
ance with Circular No. 1303 of June 13, 1933 (54 I. D. 227).

In connection with all applications under these regulations for
public lands embraced in an application for prospecting permit or
lease, or in a prospecting permit granted, for any mineral subject
-to lease, you will proceed in accordance with instructions contained
in Circular No. 1021 of July 21, 1925 (51 L. D. 167), as amended
iby Circular No. 1031 of September 17, 1925 (51 L. D. 202). If all
requirements shall have been satisfactorily complied with, you will
proceed thereon in accordance with these regulations.

In the printed and posted notice will appear the statement that
-the land will be sold in accordance with, and subject to, the provi-
sions and reservations of the particular act which reserves to the
United States the mineral contents in the land, and subject to the
right of the prior claimant for the mineral contents in the land.

THIRD PROVISO TO SECTION 14

27. No application under section 14 will defeat a valid right which
attached prior to the filing thereof under any pending entry or
location.
- 28. Wherever the word "applicant" or "purchaser" appears in

the foregoing regulations, it may mean an individual, a partnership.
-an association, or a corporation.

ANTOINETTE FUNK,
Acting Commissioner.

Approved, November 23, 1934:
T. A. WALTERS,

First Assistant Secretary.

GEORGE W. BOLIEU

Deoided November 28, 1934

WITHDRAWAL-TIME OF TAKING EFEOT-ExoMPT0oN`-EV`IDEMNE.

Under the general rule of law, a statute is in force and operation during the
entire day of its approval, subject to the exception that any person having
a.substantial right that may be affected thereby may prove that a claim
filed on that day was actually initiated before the exact time of approval
of the act.

WITHDRAWAL-ORDER OF THE PExsiDENT-Fotoa AND ErFFEar.

An order of withdrawal executed by the President under authority granted
by Congress has the force and effect of law, and the rules of presumption
as applied to statutes have like application to Executive orders and regu-
lations. Accordingly, in the absence of definite proof as to the exact time
when an order of withdrawal of public land was signed by the President,
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it nust be held that such order operated upon the status of the land
affected during the entire day of the date of its issuance.

DEPARTmENTAL DECISION CITED AND APPLIED.

Case of Ralph T. Riohards (52 L. D. 336) cited and applied.

WALTERS, First Assistant Secretary:
On September 8, 1933, George W. Bolien filed stock-raising

homestead application, Las Cruces 048379, for the N/2N/2. Sec. 29,
NI/2NWv1/4 , NWi/4 NE1/4, SW14SWJ/ 4 Sec. 28, SE1/4SE1/4 Sec. 30,
W1/2 NWl/4 , SE1/4NW/ 4 , SW1/4NEl/4 Sec. 33, T. 19 S., R 8 W.,
N. M. P. M., New Mexico. It was allowed as an entry on October
9, 1933.

On April 20, 1934, the State of New Mexico protested the allow-
ance of the entry, calling attention to the fact that by Executive
Order No. 6276 the lands involved had been withdrawn on September
8, 1933, for the purpose of aiding the State in making exchange
selections as provided by the act of June 20, 1910, as amended by
the act of June 15, 1926 (44 Stat. 747). Whereupon, the Commis-
sioner of the General Land Office, by decision of April 24, 1934,
held the entry for cancelation.

Bolieu has appealed, contending that his application was sent to the
Las Cruces office by mail and was received on September 8, 1933, at 9
o'clock, while the Executive order was in all probability signed later
in the day.

The question is theref ore presented as to the exact time of taking
effect of the order of withdrawal, and whether the land was subject to
selection at the time the application was received in the local land
office.

In the case of Ralph T. Richards (52 L. D. 336), the Department
held:

Under the general rule applicable to such a case, the act was in force and
operation during the entire day, subject to the privilege of any person having a
substantial right that may be affected by the general rule to prove if he can that
his location was made before the exact time the act was approved on that day.
Citing United States v. Stoddard et al. ( Fed. 699).

Departmental regulations (47 L. D. 437, 472) governing the admin-
istration of the act of February 25. 920, provide:

Under the general rule of law applicable to such cases, the act of February 25,
1920, was in force and operation during the entire day, subject, however, to the
privilege of any person having a substantial right which would be affected by
the application of the general rule to prove, if he can, the exact time of approval.

An order of withdrawal executed by the President under authority
granted by Congress has the force and effect of law. Therefore, the
rule of presumption as applied to statutes would have the same
application to Executive orders and regulations.
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Inquiry has been made at the White House in an effort to ascertain
the exact time of signature of the order of withdrawal, but no record
of the hour in which the President signs Executive orders is kept. In
this connection, it may be pointed out that the difference in standard
time between Washington, D. C., and Las Cruces, would have given
the President until eleven o'clock to affix his signature, which is two
hours prior to the time Bolieu's application was received.

In view of the foregoing, and in the absence of definite proof as to
the exact time when the order was signed, it must be held that the
order of withdrawal operated upon the status of the land affected
during the entire day of the date of its issuance.

Therefore, the entry must be canceled unless the entryman, in view
of his alleged equities, can prevail upon the State to withdraw its
protest. He alleges that he settled upon the land in good faith on
January 12, 1934, and has maintained a residence there ever since;
that he has planted fruit trees; fenced two acres of garden ground,
and has made other improvements.

Upon the present record the Commissioner's decision must be and
is hereby Afflrmed.

TH0MAS M. DOILAN

Decided November 28, 1934.

HOMESTEAD APPioArioN-CoxTES--CAoELAnOX Fs.

The requirement in section 2 of the act of May 14, 1880, that the successful
contestant of an entry must pay the cancelation fee of $1 as a condition
to making entry of the land so contested is not abrogated by reason of
the fact that he does not exercise the preference right of entry granted
by the act within the allowed period of 30 days from notice, but applies
to make entry after such period has terminated.

WALTERs, First Assistant Secretary::
On January 18, 1934, Thomas M. Dolan filed a stock-raising home-

stead application for lots 1 and 2, N½2SE¼4 Sec. 29, T.- 20 N., R
G E., M. D. M., California. He alleged: 

That there are two mining locations conflicting with this land, but whenever
application for patent is made for them I shall relinquish that part of them
in conflict with this entry application; the names of the locations are Buck
Horn and the Saint Francis.

The register suspended the application for the payment of a can-
celation fee of $1 in connection with contest No. 2280, and the appli-
cant appealed, stating that he had filed a contest against a former
homestead entry for the land and that said entry was canceled as
a result of his contest; that he did not apply for the land for many
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months after receiving notice of cancelation; and that as he had
not exercised his preference right he could not be required to pay
any cancelation fee.

By decision of July 25, 1934, the Commissioner of the General
Land Office held the application for rejection, subject to the right
of the applicant to comply with certain requirements within 30 days
from notice, to wit, pay the cancelation fee of $1 and furnish a speci-
fled showing as to the mineral character of the lands covered by the
Buck Horn and Saint Francis mining claims.

The applicant appealed, specifying alleged error only as to the
requirement that the cancelation fee be paid. He made no reference
to the requirement of evidence with respect to the conflicting mining
claims, but requested that his application be allowed.

The records show that this applicant contested a former homestead
entry for this land and secured its cancelation; that on March 16,
1932, he received notice of the cancelation of the contested entry and
of his preference right resulting therefrom, which notice was sent
by registered mail from the local land office.

Section 2 of the Act of May 14, 1880 (21 Stat. 140), provided as
follows:

In all cases where any person has contested, paid the land-office fees, and
procured the cancellation of any preemption, homestead, or timber-culture entry,
he shall be notified by the register of the land office of the district in. which
such land is situated of such cancellation, and shall be allowed thirty days from
date of such notice to enter said lands: Provided, That said register shall be
entitled to a fee of one dollar for the giving of such notice, to be paid by the
contestant and not to be reported.

It was held under that. act that such cancelation fees belonged to
the register as his own private property and that the title thereto
was never in the United States. See 44 Ct. Cls. 604; Comp. Dec.,
vol. 17, p. 270.

This condition was changed by the Act of March 4, 1911, 36 Stat.
1351, section 2 of which reads as follows:

That hereafter all money or fees received or collected by registers of United
States land offices for issuing notices of cancellation of entries shall be reported
and accounted for by such registers in the same manner as other fees or moneys
received or collected.

By this act such fees are moneys accruing to the United States, and
are to be accounted for as such.

Rule 100 of the Rules of Practice governing contests (51 L. D.
563) provides:

Where preference right of entry is awarded under section 2 of the act of
May 14, 1880 (21 Stat. 140), the register will, after service of notice of such
right upon contestant and the expiration of the 30 days allowed for exercise
thereof, transmit to the Commissioner of the General Land Office by special
letter the evidence of service for filing with the canceled entry record. A fee

[Vol.
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of $1 for giving such notice must be tendered to the register of the district
land office before any application for the land will be approved.

The fee was clearly earned in this case and is owing to the United
States by the applicant. The debt is not satisfied by the failure of
the contestant to file application within the preference right period.
le lost nothing by such delay, no intervening application having
been filed. Thus, he reaps the benefit resulting from his contest, and
he must pay the cost incident thereto. The fee was earned by the
giving of the notice, and it is immaterial that the period of prefer-
ence right accorded thereby expired before the application was filed.
There is no merit in the argument that this applicant is in the same
position as any other applicant who might have applied for'the land
after the expiration of the preference right period without paying
the said fee. The answer is that no one else was charged with the
obligation, while this applicant was so charged. The remedy to en-
force collection is to require payment before entry is allowed.

The decision appealed from is accordingly
Affirmed.

HEARINGS UNDER TAYLOR GRAZING ACT

Opinion, November 30, 1934

TAYLOR GRAzINxG AcT, SEC. 1-HEARNsGS.
Complete discretion is left with the Secretary of the Interior, by the Act

of June 28, 1934, as to the number of hearings which shall be held in
any State preliminary to the establishment of grazing districts therein,
except that one sueh hearing must be had.

TAYLOR GRAZING ACT-CREATION OF DISTRICTS-WITHRDRAwM-SCOPE OF
AurTnery OF SECRETARY.

The Act of June 28, 1934, assumes a reasonable exercise by the Secretary
of the discretionary power lodged in him in connection with the creation
of grazing districts, and accordingly only areas reasonably contemplated
for administration as grazing districts may be included within proposed
districts and by the publication of notice withdrawn from entry or settle-
ment pending their final disposition.

TAYLoR GRAZING Ac'r-HAN--NMBER AND SiZ oF DisTRIars.
Grazing districts of any size or number, found desirable in the light of-

information developed at the general hearing had, may thereafter be
created without further hearing.

TATLOR GRAZING AcT-LinnrAnjoN OF AREA PEmrMTD FOR GRAZING DIsTRIcTs-
INAPPLIBOARITY TO WITHDEAWALS.

The provision in section 1 of the Act of June 28, 1934, limiting to 80 million
acres the aggregate area of vacant, unappropriated, and unreserved lands
which may be placed in grazing districts under said act does not apply,
to the area which may be withdrawn by virtue of notice.

MARGOLD, Solicitor:
At the request of the Grazing Administrator, you [the Secretary

of the Interior] have asked ny opinion on four related questions
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involving the interpretation of the Taylor Grazing Act of June 28,
1934 (48 Stat. 1269):

1. Section 1 of the act requires a hearing before the creation of
grazing districts. Would one hearing for each State be sufficient
under the statute, or is a separate hearing required before the crea-
tion of each district?

2. The same section provides that publication of notice of such
hearing shall have the effect of withdrawing all the public lands
within the exterior boundary of proposed grazing districts from all
forms of entry or settlement. Can all the public lands in a State
be included within one proposed grazing district, and by the pub-
lication of such notice withdrawn pending their final disposition
according to the best interests of the parties concerned?

3. Can grazing districts of any size or number finally be created
after such hearing and notice without any further hearing or notice?

4. Section. 1 also limits the aggregate area of vacant, nappropri-
ated, and unreserved lands which can be placed in grazing districts
to 80 million acres. Does this limitation apply, also, to the area of
such lands withdrawn pursuant to notice?

I am of the opinion that the first and third questions asked must
be answered in the affirmative, and the second and fourth in the
negative.

I

ONE HEARING FOR EACH STATE IS SUFFICIENT UNDER THE STATUTE

The first sentence of section 1 of the act expressly leaves the crea-
tion of grazing districts to your discretion.

* * * the Secretary of. the Interior is authorized, in his discretion, by
order to establish grazing districts. * * *

The only limitation upon this discretionary power here pertinent
is imposed by the provision, toward the end of section 1, that.:

Before grazing districts are created in any State as herein provided, a
hearing shall be held in the State, after public notice thereof shall have been
given, at such location convenient for the attendance of State officials, and the
settlers, residents, and livestock oners of the vicinity, as may be determined
by the Secretary of the Interior. No such district shall be established until
the expiration of ninety days after such notice shall have been given, nor until
twenty days after such hearing shall be held: Provided, however, That the
publication of such notice shall have the effect of withdrawing all public lands
within the exterior boundary of such proposed grazing districts from all forms
of entry or settlement. * * * (Italics added.)

The act, therefore, requires that before grazing districts are estab-
lished in a State a hearing shall be held. The purpose and scope
of the hearing are not described. Since, however, the hearing is
required to precede the creation of grazing districts, it must have
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been intended for the purpose of considering primarily the advisa-
bility of creating them. A fair consideration of this problem in-
volves more than an examination of mere local evidence. It de-
mands a hearing at which the utilization of broad areas of public
lands may be fully discussed.

Congress did not intend that all unreserved public lands in their
nature suitable for administration as grazing districts should be set
apart as sueh. By limiting the aggregate area of grazing districts
to 80 million acres, the act raised a problem of comparison. By pro-
viding for the exchange of public, private, and State lands (section
:8), for cooperation with other Executive Departments (section 12),
and for negotiation regarding public lands reserved for other pur-
poses (section 1), it presented also problems of a general nature.
In view of the purpose of the hearings, therefore, it is clear that
Congress intended them to have a general as well as a purely local
scope.

Congress therefore enacted, using accurate and grammatical lan-
guage, that one hearing could cover several districts. Its use of
singulars and plurals is consistent and significant. Throughout the
quotation, the term " grazing districts " in the plural is in contrast
with "hearing" and "notice" in the singular. Had Congress in-
tended a hearing for each district it would have said: "Before dis-
tricts are created, hearings shall be held ", or " Before a district is
created a hearing shall be held." Even such language, moreover,
might be considered ambiguous. The use of plural " districts", on
the other hand, in conjunction with a singular " hearing " can mean
only that one hearing may include several districts.

Nor is the use of " district " in the singular, in the second sentence
of the quotation, inconsistent with this interpretation. Since several
districts may be included in one hearing, Congress provided that no
district, that is to say, no one of these districts, should be created
until after the lapse of a certain period. The same phrase, " such
district ", in the singular was employed in the first sentence of the
section, and its antecedent there, as here, was an intentional plural.

Congress, however, did place one limitation on the scope of the
hearings. Because of the State land exchange provisions, each State
is interested in the creation of districts within its boundaries. The
act, therefore, provides that a hearing should be held in every State
before districts are established therein.

In addition to requiring a hearing, the act directs that it shall be
held " at such location convenient for the attendance of State officials,
and the settlers, residents, and livestock owners of the vicinity, as
may be determined by the Secretary of the Interior." The word
" vicinity ", as used here, carries no implication contrary to the definite
and literal interpretation developed above. " Vicinity " is a relative
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term. Its antecedent here is " grazing districts ", for it is permissible
to speak of the vicinity of several districts as well as of one. Cer-
tainly it does not refer to " grazing district " in the singular, for
that phrase does not occur in the same sentence.

Congress undoubtedly had in mind a situation similar to that of
Colorado, which in this respect is typical of most western States. In
Colorado practically all of the suitable grazing lands, are located
in a limited area on the western slope of the Continental Divide.
Districts would be established there rather than on the eastern slope.
Congress, therefore, intended that the hearing be held at some loca-
tion convenient for livestock owners on the western slope. In Ne-
vada, on the other hand, the greater part of the State is public land,
and grazing districts might include public domain situated in any
part of the State. Under modern conditions of travel, furthermore,
any central location would be within a day's drive, and as convenient
as another.

The act, however, does not require that the hearing be held in the
vicinity of these grazing districts, or even at a location convenient only
for livestock owners of the vicinity. It requires a location convenient
also for State officials.

It is to be noted that another type of hearing is provided for by
section 9 of the act:

The Secretary of the Interior shall provide by appropriate rules and regula-
tions for local hearings on appeals from the decisions of the administrative
officer in charge in a manner similar to the procedure in the land department.

Section 9 hearings may be contrasted with those required under
section 1. Section 9 hearings are similar to those held by registers
of district land offices. They provide persons aggrieved by deci-
sions of adinistrative officials with an opportunity to present their
cases individually. Such hearings are necessarily held after the
creation of grazing districts, and are individual in purpose and local
in scope. Section 1 hearings, on the other hand, precede the creation
of districts, and are-designed for the consideration of general prob-
lems which may well be of state-wide concern.

II

ONLY THOSE AREAS REASONABLY CONTEMPLATED FOR POSSIBLE AD-

MINISTRATION AS GRAZING DIsTRicTs CAN BE INCLUDED WITHIN PRO-

POSED GRAZING DISTRICTS AND WITHDRAwN ROM ALL FoRs or
ENTRY OR SETTLEMENT BY PUBLICATION OF NOTICE.

Section 1 not only requires that a hearing shall precede the estab-
lishment of districts in a State, but also that public notice precede
the hearing. It provides, moreover, that "the publication of such
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notice shall have the effect of withdrawing all public lands within
the exterior boundary of such proposed grazing districts from all
forms of entry or settlement." Thus the act contemplates the pro-
posal of districts and their automatic withdrawal by publication of
notice. Consequently, although the hearing may be so broad in its
,scope as to cover lands which will be exchanged, leased, or sold, the
-automatic withdrawal provision is restricted to lands within pro-
posed districts.

Since the act says nothing more concerning the proposing of dis-
tricts, it is reasonable to assume that such tentative designation falls
'within your general discretionary power, elaborated in section 2.
'The exercise of that discretionary power, however, must be a reason-
,able one; the proposing of districts should conform to a bona de
intention to consider seriously their actual creation, in greater or
less degree, along the lines of the proposal.

Section 1 enumerates certain lands which cannot be included within
grazing districts. Certainly areas made up of such lands could not
be proposed as districts simply for the covert purpose of effectuating
a withdrawal. The same section of the act limits grazing districts
to lands which are in your opinion "chiefly valuable for grazing
and raising forage crops." It would not, so it seems to me, be a
reasonable exercise of discretion to. propose for a district desert
lands. devoid- of vegetation, which afford no possibility of water
development. Similarly, to include within a proposed district lands
affirmatively known to be suited only for exchange, sale or lease,
would be merely a colorable pretext for withdrawing such lands
from entry.

Aside from the limitation of reasonableness, however, your dis-
cretion in the proposal of districts is unrestricted. The grazing
value of many lands is either conjectural or unknown. The rela-
tive advisability of administering areas as grazing districts or dis-
posing of them under one of the other alternatives of the act is often
in doubt. For the purpose of hearings and investigations it would
certainly be reasonable to include within proposed districts these
lands whose suitability for ultimate inclusion in the districts cannot
be immediately determined.

Within the limits of reasonableness, therefore, any lands which
may possibly be deemed suitable for the purpose could be included
within proposed grazing districts, and such lands would, upon pub-
lication of notice, be properly withdrawn from entry and settlement.
But the arbitrary inclusion within a proposed district of all the
public lands in an entire State would be unwarranted. Such action
would constitute an unlawful attempt to accomplish a wholesale
withdrawal by use of a provision not intended for such purpose.
If it is necessary for the attainment of the objects of the act or for
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classification preliminary thereto to withdraw larger areas than
those which could properly be included within proposed grazing
districts, the necessary withdrawal should be made in the manner
provided by Congress, namely, by Executive order under section 1
of the act of Jne 25, 1910 (36 Stat. 847), as amended by the act
of August 24, 1912 (37 Stat. 497).

III

GRAZING DIsTRIUTs OF ANY SIZE OR NUMBER, FOUND DESIRABLE IN
THE LIGHT OF INFORMATION DEVELOPED AT THE GENERAL HEARINGS
CAN BE CREATED THEREAFTER WITHOUT FRTHER HEARING.

After hearing within the State has been conducted pursuant to
the published notice, you may establish such grazing districts as
are found to be desirable in the light of the information secured at
the hearing. Since the act contemplates that all available facts
will be developed at the general hearing, there is no need for fur-
ther hearings concerning the creation of individual districts. Only
one hearing at which all interested parties may present their views
and their information is required, and that hearing has been had.

As has been heretofore pointed out, the proposed districts must
include land reasonably contemplated for inclusion within actual
districts. There is no necessity, however, that the districts finally
created correspond either in area or boundaries with those proposed
in the public notice. The very requirement of a hearing presup-
poses that it will disclose information which was not available at
the time notice was published, and that that information will be
acted upon in the creation of the individual districts.

IV

THE LIMITATION OF 80 MILLION ACRES DOES NOT APPLY TO THE AREA

WHICH MAY BE WITHDRAWN BY VIRTUE OF NoTicE.

Section 1 of the act limits your authority to establish grazing
districts to an aggregate area not exceeding 80 million acres of vacant,
unappropriated, and unreserved lands. If the hearings required,
however, are to-have any effect, all the area proposed and withdrawn
by virtue of notice will not be administered ultimately as grazing
districts. Much of it may be restored to entry, and much of it may be
leased, sold, or exchanged. The act contemplates, therefore, an ad-
justment of the areas withdrawn, and the elimination of much of the
land covered by the notice. It necessarily implies, therefore, that
the area withdrawn may exceed that of the districts actually created.
Thus the limitation of 80 million acres was applied specifically only
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to the establishment of grazing districts, and no limitation was placed
upon the area which could be withdrawn by publication of notice,
other than the requirement that land included in the notice be thought
reasonably adaptable for inclusion within a district, and that inclu-
sion in the proposed district be made in good faith to effectuate the
purposes of the act.

It may be noted in passing that the limitation applies specifically
only to the " vacant, unappropriated, and unreserved lands " included
within the districts, and does not restrict the area of reserved lands
which may be included within the grazing districts as finally
established.

Approved, November 30, 1934:
HAxoLD L. IcEs,

Secretary of the Interior.

WESTERN SALT COMPANY v. HASEROT

Decided December 6, 1934

SODIUM-PROSPECTINo PERmmi-LEASE--Aers or FEBRUARY 25, 1920, AND DIEoFi-
BDi 11, 1928.

Salt water was pumped from Salton Sea into solar vats upon adjoining
lands and there evaporated, leaving sodium chloride in commercial quan-
tities. Held, that such lands could properly be embraced in a prospecting
permit and a lease under sections 23 and 24 of the Leasing Act of Feb-
ruary 25, 1920, as amended by the Act of December 11, 1928.

WALTErs, First Assistant Secretary:
On September 17, 1930, Clarence L. Haserot was granted a permit

to prospect for sodium upon the E½/2 Sec. 12, T. 10 S., R. 12 E., lots
5 and 6, El/ 2 SW/4, S/2SE/4 Sec. 30, all of Sec. 32, T. 9 S., R. 13 E.,
lots 3, 4, 11, 12, 13, 14, 15, El/2SW1,4 Sec. 6, all of Sec. 8, T. 10 S.,
E. 13 E., S. B. M., California. In his permit application he alleged:

These sections border on or adjacent to the Salton Sea, which contains water
which is a natural brine that has a content of sodium chloride, sodium sulb
phate, and other sodium salts.

The waters, when evaporated by solar heat, will, in the opinion of the appli-
cant, make sodium chloride in commercial quantities. * I

This permit expired and on September 19, 1932, Haserot filed an
application for a second sodium permit to embrace lots 3, 4 11, 12,
13, 14, 15, E/2SW/4 Sec. 6, all of Sec. 8, T. 10 S., R. 13 E. He
made the same allegations as for the first permit and further alleged:

" Up to date the applicant has expended approximately $5,000 for
the development of this project."

In connection with the application there was submitted a report
reading in part as follows:
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The whole area included in the permit lies on the shore of Salton Sea about
15 miles southwest of Niland, California. * * * The area is typical fat
Imperial Valley clay lands. It slopes to the south-southwest at an average
fall of three feet per thousand, making it ideal for the erection of dikes and
ponds. The area being prospected is particularly ideal as it is practically
undisturbed by drainage water from the hills lying to the north. Protection
against this drainage is afforded by a large gravel bank which diverts the
waters to the east and west. * * The area has practically no vegeta-
tion of any kind as aridity and salinity of soil prevent the growth of any
plants except a few salt bush.

Under the prospecting permit it is our intention to show that sodium
chloride can be produced in commercial quantities by solar evaporation of the
water of the Salton Sea. * * X The method of procedure in obtaining
sodium chloride from this water is as follows:

Four ponds are prepared in which the water may be evaporated. Ponds
one and two, called concentrators, are of approximately three acres area.
Ponds three and four are of approximately one acre each, and are called
gypsum ponds as it is in these ponds that the gypsum is separated from the
balance of the salts in solution. Pond five is about three-quarters of an acre
in area, and is the crystallizing pond in which the sodium chloride crystals
are dropped and from which the bitter waters containing the other salts are
drained into pond six, called the bittern pond. Water is pumped into ponds
one and two. In these ponds it is allowed to evaporate until the concentra-
tion of salt in pond two reaches 60% saturated, or about 12% solids. At this
time it is moved to ponds three and four. Pond two is then refilled from
pond one, and pond one is refilled with sea water, * * *

Work was commenced early in October 1930, * * One-half mile of road
was cleared and graded in order to make the area more accessible. The next
three months were spent in digging approximately 00 feet of ditch in which the
sea water would be made available for the upper pond.

A permit was granted as applied for, on January 17, 1933. On
March 31, 1934, the perinittee filed application for a lease to cover
all the permit land except the E/2 Sec. 8. He alleged that during the
1933 evaporating season approximately 400 tons of sodium chloride
were produced over a 10-acre area, or 40 tons an acre, and that
approximately $9,000 had been invested in materials and labor.

On May 28, 1934, the Western Salt Company, a California corpora-
tion, of San Diego, California, by its secretary, filed a protest against
issuance of a lease to Haserot on the grounds that when Haserot
filed his permit application he knew that the lands applied for did
not contain sodium salts in commercial quantities; that he expected
to obtain sodium salts from the Salton Sea; that the act of February
25, 1920 (41 Stat. 437), as amended by the act of December 11, 1928
(45 Stat. 1019), did not authorize nor contemplate the granting of
a lease under the facts and circumstances disclosed in the lease
application, which should therefore be rejected; that the permit to
prospect the land in question could only be granted to the high-water
mark of the Salton Sea, even if an accurate survey disclosed that
said land abutted the waters of said sea; that the protestant was
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engaged in the salt business in California; and that the protest was
filed in order to protect its interests. 

On August 4, 1934, the Geological Survey reported that its records
showed that sodium had been discovered in commercial quantities
and that the permit land was properly subject to segregation in. a
sodium lease.

By decision of* September 11, 1934, the Commissioner of -the
General Land Office dismissed the protest, stating that no legal
ground for denying the lease application was alleged. He further
stated:

The right to a lease has been established and cannot, be denied because the
production from the leased lands may increase the supply beyond market
demands, or because some control of the water level is desirable. The lands
embraced in said lease application are not meandered along the waters of the
Salton Sea, so that apparently no question of riparian rights is involved;
however, there is no legal ground for denying to one holding the land the
privilege of taking the waters of the sea on the land and abstracting the sodium
therefrom. The amount of water used for this purpose will not affect the
level of the sea.

The protestant 'has appealed, contending that a lease cannot law-
fully be issued to the permittee.

Section 23 of the act of February 25, 1920, upr, is in part as
follows:

That the Secretary of the Interior is hereby authorized and directed, under
such rules and regulations as he may prescribe, to grant to any qualified appli-
cant a prospecting permit which shall give the exclusive right to prospect for
chlorides, sulphates, carbonates, borates, silicates, or nitrates of sodium dis-
solved in and soluble in water, and accumulated by concentration, in lands
belonging to the United States.

Sections 23 and 24 of the act of 1920, as modified by the act of
December 11, 1928, spra, provide:

Smo. 2. That the Secretary of the Interior is hereby authorized, under such
rules and regulations as he may prescribe, to grant to any qualified applicant
a prospecting permit which shall give the exclusive right to prospect for
chlorides, sulphates, carbonates, berates, silicates, or nitrates of sodium, in
lands belonging to the United States * * *.

Sa. 24. That upon showing to the satisfaction of the Secretary of the Interior
that valuable deposits of one of the substances enumerated in section 23 hereof
have been discovered by the permittee within the area covered by his permit
and that such land is chiefly valuable therefor, the permittee shall be entitled
to a lease for any or all of the land embraced in the prospecting permit * *

In the case of The Utah-Salduro Company, Salt Lake City 024899,
patent was issued for more than 30,000 acres of lands embraced in
placer mining claims in the Great Salt Lake Desert, Utah, alleged
to contain valuable deposits of potassium, magnesium, and sodium.
In that case it was alleged:

20683-36-vol. 55 7
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That after careful investigation, which included, among other things, the
drilling of a large number of test holes, and the analysis of all brines encoun-
tered, it was determined that a brine supply could best be developed by cutting
trenches through the crystal body and the underlying muds, in which the brine
collected by infiltration. Accordingly an extensive trench system was planned
and completed.

* * * * * * . *

That: the process originally adopted consisted essentially of evaporating, in
large open solar vats constructed upon the surface: of the salt, and within the
area of the claims, the crude brine obtained from the trenches.

* * * * : : 

That the modified plan requires a larger area for the construction of solar
vats than was necessary under the previously described, or original, plan.

It is thus shown that large areas were patented which were used
as vats or ponds for the brine pumped from trenches, although the
mining laws provide that the discovery of mineral shall be within
the limits of the claim located. The necessities of the case required
a workable construction of the law.
'In the present case the situation is somewhat similar. A ditch or

trench has been dug so that water of the Salton Sea, which is in fact
brine, comes upon part of the permit land. The brine is pumped
from the trench into ponds where, through evaporation, salts are
deposited. The land itself naturally contains a little sodium, but the
sodium chloride in commercial quantity is produced artificially, as
'stated.

The land involved and the brine of Salton Sea apparently have
no value for any other purpose. The brine is pumped from part of
the -land involved to other parts thereof. Salt is deposited on the
permit land and is taken from there for the market. In these cir-
cumstances a sodium prospecting permit was properly and lawfully
granted under the Leasing Act of 1920, as amended by the Act of De-
cember 11, 1928. And as sodium chloride can be produced in coin-
mercial quantity and quality the permittee is now lawfully entitled
to a lease.

Counsel for the protestant have requested an oral hearing. The
protestant has no claim to, or interest in, the land involved or the
brine. It has merely entered and petitioned that the Government
eliminate a competitor. If an oral hearing were to be granted, the
permittee should certainly be present r' represented. He has not
asked for any- oral hearing and apparently has not been advised that
request therefor has been made. It would be an unwarranted action
to impose upon him the expense of appearing personally or by at-
torney, at an oral hearing, which in itself does not seem necessary.
The request is denied.

The decision appealed from is' Aie
AFr med.

[Vol.



55] DECISIONS OF THE DEPARTMENT OF THE. INTERIOR

MILITARY BOUNTY-LAND WARRANTS

INSTRUCTIONS

December 11, 1934.

MILITARY BOUNTY-LAND WARRANTS-CASH SUnSnT1rIoN-TrriE-WAIvnn OF
RIGHT TO: MINERALS.

As a condition to obtaining'title from the United States, a claimant to public
land by virtue of cash substitution for a military bounty-land warrant,
will be required to waive rights to mineral or minerals in the land sought,
the United States not having been divested of its equitable title, should
the Geological Survey report said land is known to be valuable, or has
prospective value, for oil or gas or any other mineral named in the act of
July 17, 1914, as amended.

WALTERS, First Assistant Secretary:

You [Commissioner of the General Land Office] have submitted
for instructions a case, G. L. 0. 05579, in which the facts are briefly
as follows:

On November 16, 1860, Thomas S. Colier located a military bounty-
land warrant on the SW1/4SE1/4 and SE'/4SW'/4 Sec. 23, W/2NE1/4
Sec. 26, T. 9 N., R. 3 W., La. M., Louisiana. The records show
that the location was suspended because the assignment of the war-
rant was in blank.

Subsequently the name of Francis Palms was inserted as the
assignee of the warrant and he was allowed to. locate said warrant
on land in Michigan, which was, patented to him.

It does not appear that Colier was notified that his location was
defective. Recently claimants who show rights from the Colier loca-
tion have tendered $200, cash substitution in lieu of the warrant,
and have requested that patent be issued in the name of the original
locator.

The land comes within the purview of Order No. 349, of May 14,.
1929, and you request instructions " as to whether in this and similar
cases involving lands affected by said order a report should be secured
from the Geological Survey as to the oil and gas character of the land
as of the date when the substitute payment is made and whether con-
sent to a reservation of the oil and gas deposits should be required if
.the land should be reported as valuable for such deposits on such date."

In the act of March 22, 1852 (10 Stat. 3), it is provided that military
bounty land warrants are assignable 'according to such form, and
pursuant to such regulations as may be prescribed by the Comlis-
sioner of the General Land Office."

:99
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In Circular No. 615, dated May 3, 1855 (Lester's Land Laws, Regu-
lations, and Decisions, 598), the Commissioner of the General Land
Office instructed registers and receivers in part as follows:

Under those acts (Acts of 1847, 1850, and 1852), warrants have been returned
to this Office, located-

:... * * * t. :1: , C *

9th. Upon assignments where the blank is not filled with the name of the
assignee who locates.

* .: e . * . * - *5 *

Y You are strictly enjoined to refuse any location where either of the foregoing
objections, r others of a like character, exist, requiring every applicant to have
his warrant perfected in every respect, so that no subsequent action may be
necessary for that purpose.

The location of Colier was never completed or perfected and neither
he nor any successor in interest acquired title to the land involved,
legal or equitable, up to the time the cash payment was made. In the
case of Price v. Dennis (159 Ala. 625, 49 So. 248), the court said:

The records of the Land Office show that the location of this land in question,
under that warrant, was suspended by the Commissioner of the General Land
Office of the United States because of insufficiency of the transfer or assignment
of the warrant; hence the equity was never perfected until the assignment was
made good.

See also the case of A. B. Bowdre et al. (50 L. D. 486).
Under the regulations now in force (41 L. D. 34) nonmineral affi-

davits are required. It is also provided that cash may be substituted
for a defective or unacceptable warrant. In the present case the
mineral character cannot very well be denied because the present
claimants have attempted to sell their rights to minerals in the land.

The color of title act of December 22, 1928 (45 Stat. 1069), provides
for the reservation of coal and all other minerals to the United States.

Certain specified minerals, including oil and gas, in public lands of
the United States, are subject to disposition only under the Act of
February 25, £920 (41 Stat. 437), as amended.

In the present case, as no equitable title has passed, and in similar
cases, the Geological Survey will be called upon for report, and if
the Survey shall report that the land involved is known to be valu-
able, or has prospective value, for oil or gas or any other mineral
named in the Act of July 17, 1914 (38 Stat. 509), as amended, the
claimants will be required to waive rights to such mineral or min-
erals. The procedure prescribed in paragraph 12c of the oil and
gas regulations (47 L. D. 437, 445) will be followed.

T. A. WALTmRs,
First Assistant Secretary.

EYoL.
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APPLICATION OF ACREAGE LIMITATION OF TAYLOR GRAZING
ACT TO' LEASE, SALE, OR EXCHANGE OF LANDS SUBJECT TO

SUCH ACT
Opinion, December 19, 1934

TAYLOR GiAZING Aca-AoEAGE LIMITATION-FED OF APPLIcATION.

The provision in section 1 of the Act of June 28, 1934, limiting to 80 million
acres the area of lands which may be placed in grazing districts, applies
only to the acreage of vacant, unappropriated, and unreserved lands which
may be included within grazing districts, and the area of public lands
which may be leased, sold, or exchanged, is not limited by said act.

TAYLOR GRAZING Ac'r-STATOGY CONSTrraON.

Since the provision in section 1 of the Act of June 28, 1934, limiting to 80
million acres the area of lands which may be placed in grazing districts,
is' mentioned in the act only in relation to the authority to create grazing
districts, it cannot be implied as a limitation upon the other powers
contained in the act.

MARGOLD, Solicitor:

In your [Director of Grazing, Salt Lake] letter of December 12,
1934, you requested my opinion as to whether the limitation of 80
million acres expressed in section 1 of the Taylor Grazing Act ap-
plies to the lease, sale, or exchange of public lands under that act,
as well, as to the creation of grazing districts.
I It is my opinion that that restriction applies only to the acreage
of vacant, unappropriated, and unreserved lands which may be in-
cluded within grazing districts, and that the area of public lands
which may be leased, sold, or exchanged is not limited by the act.

The Taylor Act authorizes, in general, four modes of disposition
and regulation of public lands:

1.* * * the Secretary of the Interior is authorized in his discretion,
by order to establish grazing districts or additions thereto and/or to modify
the boundaries thereof, not exceeding in the aggregate an rea of eighty
milion acres of vacant, unappropriated, and unreserved lands * *
(Italics supplied.)

2. Sc. S. * * * when public interests will be benefited thereby, he is au-
thorized and directed to accept on behalf of the United States title to any
privately owned lands within the exterior boundaries of said grazing dis-
trict, and in exchange therefor to issue patent for not to exceed an equal
value of surveyed grazing district land or of unreserved surveyed public
land * :'. Upon application of any State to exchange lands within or:
without the boundary of a grazing district the Secretary of the Interior
is authorized and directed, in the manner provided for the exchange of
privately owned lands in this section, to proceed with such exchange at the
earliest practicable date and to cooperate fully with the State to that
end *

. Sc. 14. That section 2455 of the Revised Statutes, as amended, is amended
to read*as follows:

"Sic. 2455. Notwithstanding the provisions of Section 2357 of the Revised
Statutes (U. S. C., title 43, sec. 678) and of the Act of August 30, 1890
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(26 Stat. 391), it shall be lawful for the Secretary of 'the Interior to order
into market aad sell at public auction, at the land office of the district in
which the land is situated, for not less than the appraised value, any iso-
lated or disconnected tract or parcel of the public domain not exceeding
seven hundred and sixty acres which, in his judgment, it would be proper
to expose for sale * *

4. SEa. 15. The Secretary of the Interior is further authorized, in his dis-
cretion, where vacant, unappropriated, and unreserved lands of the public
domain are situated in such isolated .or disconnected tracts of six hundred
and forty acres or more as not to justify their inclusion in any. grazing
district to be established pursuant to this Act, to lease any such lands to
owners of lands contiguous thereto for grazing purposes, upon application
therefor by any such owner, and upon such terms and conditions as the
Secretary may prescribe.

It will be noted that all four methods are expressed in separate
grants of authority. Each mode is particularly suitable for the dis-
position of certain typical lands to which the others may not so
readily be applied. Each grant is subject to certain restrictions not
expressed as to the others and not intended to relate to them. Thus,
since the 80-million-acre provision is rhentioned only in relation to
the authority to. create grazing districts, it cannot be implied as a
limitation on the, other powers.

The application of one of the simplest canons of statutory construction,
namely, that " a limiting clause is to be restrained to the last- antecedent,
unless the subject matter equires a different construction" - (Cashing v.
Worrio_ 9 Gray (Mass.) 382, nd Endlich on the Interpretation of Statutes,
Sec. 414), would seem to be decisive of the question. * * * (PViet
Sownd Electic By. et al. v. Benson, 253 Fed. 710-711.)

You report that the contention had been made that Congress in-
tended the limitation to apply to all the methods of disposition
and regultion that might be undertaken under the Taylor Act. If
so, such intention was not expressed, and it cannot be inserted in the
act under the guise of an- interpretation.

Approved, Jal. 17, 1935:
OSCAR L. CHAPMAN,

Assistant Secretary.

LEGISLATIVE REPRESENTATIVES OF EXECUTIVE DEPARTMENTS-
SECTION 201, TITLE 18, UNITED STATES CODE

Opinion, December 19, 1934

LzorsATiv REPRESENTATIvEs-LFsATTy Op EMPLOYMENT.

One employed in an Executive Department of the Federal Goverhment, with
compensation derived from congressional appropriations, who is, desig-
nated by the head of his Department to represent him in legislative mat-
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ters, and who, in the course of such employment, calls upon a Member of
Congress without invitation, seeking his support for proposed legislation,
is not guilty of a violation of section 201 of title 18, United States Code.

CONSTRUCTION OF STATUTES-WEIGET ATTAcED To PRAcrcE OF LONG STANDING.

Section 201 of title 18, United States Code, being .a criminal statute, must
be, strictly construed; and a construction adopted and acted upon for 1$
years without objection is entitled to great, weight.

MARGOLD,. Solicitor:

My opinion has been requested on the question whether a member
of this Department whose services are paid for out of congressional
appropriations and who is designated by you to represent him in
legislative matters, is guilty of a violation of section 201 of title 18,
United States Code, if 'he makes a call upon a Member of Congress
without invitation and seeks that Member's support for proposed
legislation.

The provision of law in question reads as follows:
Use of appropriations to pay for personal service to influence Member of

Congress to favor or oppose legislation. No part of the'money appropriated by
any Act shall, in the absence of express authorization.by Congress, be *used
directly or indirectly to pay for any personal service, advertisement, telegram,
telephone, letter, printed or written matter, or other device, intended or 'de-
signed to influence in any manner a Member of Congress, to favor or oppose,:
by vote or otherwise, any legislation or appropriation by Congress, whether
before or after the introduction of any bill or resolution proposing such 16gis-
lation or appropriation; but this shall not prevent officers and employees of
the United States from communicating to Members of Congress on the request
of any Member or to Congress, through the proper official channels, requests
for legislation or appropriations which they deem necessary for the efficient'
conduct of the public business.

Any officer or employee of the United States who, after notice and hearing.
by the superior officer vested with the power of removing him, is found to
have violated or attempted to violate this section, shall be removed by such
superior officer from office or employment. Any officer or employee of the
United States who violates or attempts to Violate this section shall also be
guilty of a misdemeanor, and on conviction thereof, shall be punished by a fine
of not more than $500 or by imprisonment for not more than one year, or
both.

This section has not yet been construed either by a court or in an
Attorney General's opinion, and the only light which may be thrown
on its construction must be derived from the debate in Congress at
the time of adoption. The committee reports are silent on the
matter.

The provision in question was originally section 6 of the Third
Deficiency Appropriation Act of July 11, 1919 (41 Stat. 35, 68).
When that act was considered in the House of Representatives,
Congressman Good, in charge of the bill, made the following state-
ment (8 Cong. Rec. 403) : ' -
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Mr. Goon. The bill also contains a provision which I am frank to say is
subject to a point of order. It is new legislation, but it will prohibit a practice
that has been indulged in so often without regard to what administration
is in power-the practice of a bureau chief or the head of a department
writing letters throughout the country, sending telegrams throughout the coun-
try for this organization, for this man, for that company to write his Con-
gressman, to wire his Congressman, in behalf of this or that legislation. The
gentleman from Kentucky, Mr. Sherley, former chairman of this committee
during the closing days of the last Congress was greatly worried because he
had on his desk thousands upon thousands of telegrams that had been started
right here in Washington by some official wiring out for people to wire Con-
gressman Sherley for this appropriation and for that. Now, they use the
contingent fund for that purpose, and I have no doubt that the telegrams
sent for that purpose cost the Government more than $7,500. Now, it was
never the intention of Congress to appropriate money for this purpose, and
section 5 (now incorporated in the U. S. Code as title 18, section 201) of the
bill will absolutely put a stop to that sort of thing.

Mr. SMITH of Idaho. Is it intended by section 5 to prevent the employees or
officers of the Government from communicating directly with their representa-
tives in Congress?

Mr. GooD. No; that is expressly reserved.
Mr. SMITH. It says "through proper official channels."
Mr. GooD. They have, of course, the right to communicate, just as before, with

their members of Congress.
Mr. SnIr. The words " through official channels " should be eliminated if

that was the intention.
Mr. GooD. It was not the thought of the committee to hamper in any degree;

or limit or restrict those communications that pass from the members of
Congress to the heads of the various Executive departments.

Notwithstanding the rather inconclusive character of this colloquy,
it will be apparent that the Member in charge of the bill did not.
desire to curtail in any way the usual access of Departments to Mem-
bers of Congress, but that the only evil sought. to be remedied was
the then promiscuous practice on the part of certain Bureau heads
of stirring up private citizens to flood their Congressmen with solici-
tations. As indicated in Mr. Good's remarks, this practice reached
such proportions as almost to disrupt the business of government.

While the, language of the statute is -extremely broad and might
at first blush be construed to limit access to any Member of Congress
except upon his invitation, none the less I am of opinion, having in
mind the universal practice among Departments and the usual crite-.
rion that criminal statutes are to be strictly construed, that a mem-
ber of a Department designated by the Secretary to represent him
in legislative matters may approach individual Members of Congress
and solicit their support for pending legislation in any proper man-
ner, notwithstanding the provisions of Section 201. It seems to me
that this conclusion, based as it is upon the premise that contact
with a Member of Congress authorized by the head of a Department
is a proper official channel, is in accord with'the construction placed
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on the statute in the fifteen years*that have elapsed since its, enact-
ment. To hold otherwise would stigmatize as criminal a practice
long indulged in by every Department of the Government.without
objection by Congress.

Approved, December 19, 1934:
: OSCAR L. CHAPMAN,

Assistant Secretary.

GREEN v. ROCHELLE; VILLNAVE, INTERVENER.

Decided December 27, 1934

HOMESTEAD ENTRY-RELINQUISHMENT-CONTEsT AFfDAVT-SUITIOENOY.

One who simultaneously fles a relinquishment of a contested homestead
entry and his application for the land so reliquished'cannot excuse his
neglect in not questioning the sufficiency of the contest affidavit on the
ground that he had no opportunity t inspect it or because a copy thereof
was not served upon him, since the contest papers are either open for
inspection at the local office, or, if transmitted to the General Land Office,
certified copies may be procured.

CONTEST AFFIDAVI-PREFENcE RIGIIT-RMaNQSMFT-HEA3ING.

Where, following the filing of a sufficient contest affidavit, a third person
files application for the land, accompanying his application with the- re-
linquishment of the prior entryman, such third person is not restricted, in
attacking the contest affidavit and requesting a -hearing, to the grounds ex-
pressly mentioned in Circular 225 of April 3, 1913, but is at liberty, observ-.
ing the procedure required by Circular 225, to attack the affidavit upon
any ground whatsoever which would prove it false or invalid.

Prino DEzisioNs DisTINGUISED.

Cases of Day v. UutslwriZ (48 L. D. 365), and Raber v. Smith, Leiglut, Inter-
vener (51 L. D. 46), cited and distinguished.

WALTERS, First Assistant Secretary. 
April 9, 1930, Ogden J. Rochelle made stock-raising homestead

entry, Cheyenne 051234. February 5, 1934, Harry C. Green filed con-
test affidavit against the entryman charging:

That said entryman has never established residence on said lands, has erected
no improvements thereon, and has abandoned the land for three years last past.

Notice of contest issued on the same date, but had not been served
on February 6, 1934, when Fred A. Villnave simultaneously filed a
relinquishment of the entry and a stock-raising homestead applica-
-tion. February 14, 1934, Green's application based on a preference
right as contestant was allowed and Villnave's application rejected,
notice of which was served on Villnave, February 15, 1934.

Villnave appealed to the Commissioner of the General Land Office,
in substance alleging: That no notice of contest was served on
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lRochelle; that the contest docket showed only that contestant charged
'abandonment; that all papers had been transmitted to the General
Land Office and consequently he had no opportunity to examine the
contest affidavit to ascertain whether it was a " good and sufficient "
contest affidavit and properly corroborated; that he was not notified
of the presumptive preference right of Green; that he paid a valu-
able consideration for the relinquishment. He submitted in support
of the appeal a corroborated affidavit made by the former entryman,
Rochelle, denying he had abandoned the land and alleging that his
absences from the homestead prior to January 1, 1933, were caused
by drought conditions, making it necessary to. leave the land to earn
money to buy the necessities of life, and expressing the opinion that
his entry by reason of the causes of absences stated was not subject
to contest under the Act of March 2, 1932 (4T Stat. 59). Vilnave
requested that, in the event the record before the Commissioner was
'not deemed sufficient to cancel the entry of Green and allow his
application, Green be required to file a copy of the contest affidavit
on him in order that he might determine whether it was a good and
sufficient and properly corroborated affidavit of contest under Rule 3
of Practice, and whether he should object thereto and apply for a
hearing.

By decision of May 3, 1934, the Commissioner followed the rule
in Day v. Cutshall (48 I. D. 365), which disposed of a case exhibit"
ing an essentially similar state of facts as the case at bar, under
paragraph 3 of Circular 225 (42 L. D. 71) and held:

Where the question arises after a. relinquishment of a homestead entry is
filed subsequent to initiation of the contest as to which of two applicants is
entitled to enter the land, one basing his claim upon the contest, the other
upon the filing of the relinquishment, the presumption will obtain that the
contest induced the relinquishment, which can only be defeated on a showing
that the contest charge was not true, or that the contestant is not a qualified
applicant, or that the land is not subject to the application.

In view of the foregoing, Green's right is held superior to that of Villnave,
unless Villnave should determine to proceed under Circular 225 (42 L. D. 71).

Accordingly, the register's decision rejecting Villnave's applica-
.tion was affirmed and Green's entry was allowed to stand.

Villnave has appealed, reiterating substantially his contentions
made before the Commissioner.

Paragraph 3 of Circular 225, supra, unquestionably governs in the
-present case, and Villnave in asserting his claim must be governed
by its provisions. In Day v. Cutshall, however, it was plainly- inti-
mated, and in Raber v. Smith, Leight, Intervener (51 L. D. 46) it
was definitely decided, that the question of whether the affidavit of
contest was "good and sufficient " was a matter for determination
under. paragraph 3, and it was there decided that the. contest. affi-
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davit was insufficient and the' land awarded to- the applicant, who
had filed a relinquishment and applied for the land between the
date of filing the cohtest affidavit and the date of service of the notice
of contest dn the contestee.

In the present case, however, the affidavit of contest by Green seems
to be a good and sufficient one. Vilinave not only has not, attacked
the contest affidavit on any of the grounds expressly mentioned in
paragraph 3, Circular 225, but has not alleged that it is any way
defective. His contention that the contestant should serve him with
a copy of the affidavit of contest is not supported by' any rule of
practice or procedure. His excuse for not questioning the sufficiency
of such affidavit on the ground that he has had no opportunity to
inspect it is without merit. Villnave, it seems, was negligent in not
ascertaining before he filed his application whether a contest was not
pending against, the relinquished entry. Smith v. Woodiford (41
L. D. 606). At the time of such application the contest affidavit was
accessible to him in the local office. Even after the contest papers
were transmitted to the General Land Office, certified copies thereof
could have been and can now be obtained by Vilinave in accordance
with the instructions of August 4, 1915 (44 L. D. 235), and at the
costs prescribed in Circular 504 (49 L. D. 274).

If, in fact, IRochelle did not abandon the land as charged, or there
are circumstances surrounding the execution of the contest affidavit
susceptible of proof showing that it is false or invalid, Villnave may
still establish such facts if he follows the procedure prescribed in
paragraph 3. As the case stands, there is no ground for requiring
entryman Green, to do anything or to disturb his entry on the sup-
position that-the contest affidavit may not be technically perfect.

As herein modified, the Commissioner's decision is
Afflrmed.

CLARK I. WYMAN, ASSIGNEE OF EMILY G. HOLLIDAY, WIDOW
OF DAVID HOLLIDAY

Decided December 27, 193S4

JunisDIcroN-REs JnICATAi
A Department decision denying an application based on a construction of a

statute is reg judicatae so far as the General Land Offiee is concerned, not-
withstanding the construction of the statute is changed by a subsequent

* decision of the Department in another case.
SODIERis' ADDIIONAL RiGHnRETuR Or PApERms.

The Department of the Interior will not return papers filed in support of a
claim of soldiers' additional right under section 2306, Revised Statutes,
where the claim is found to be invalid, since such papers if returned,
could afford opportunity for fraudulent barter and sale and useless harass-
ment of the Government.

107
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SoLDms' ADDITIONAL RIGET-HO3RABLR DSOHARG-Sos. -2304 AND 2307,
REVISED STATUTES.

An enlisted man, discharged upon condition that he reenlist to serve three
years and who shortly after reenlistment deserted, was: not "honorably
discharged" within the meaning of section 2304 of the Revised Statutes,
and no rights under section 2307 can be predicated upon his military
service.

PiOR DucIsIONS ADHEED TO; OTHERS DisTNqGuisni.

Prior decisions involving the same persons and claimed rights (38 L. D.
164; 38 ,. D. 269) adhered to. Case of Frak C. Ro9ie (53 I. D. 649)
distinguished.

WALTERs, First Assistant Secretary:

This is an appeal by the W. E. Moses Land Scrip and Realty Coin-
pany from a decision of the Commissioner of the General Land
Office dated October 28, 1932, which denied its application for the
return of the papers evidencing the assignment by Emily G. Holli-
day, widow of David Holliday, of an alleged soldiers' additional
right of entry, filed in support of the application of Clark I. Wy-
man, under section 2307, Revised Statutes.

On May 12, 1909, the Department affirmed the Commissioner in
rejecting Wyman's application. Motions for review were denied,
August 24, 1909 (38 L. D. 164), and October 15, 1909 (38 L. D. 269).

The record showed that the application was based upon an origi-
nal homestead entry made by Holliday, June 1868, for 80 acres, and
his enlistment in the military service during the Civil War on Oc-
tober 30, 1861, from which he was given an honorable discharge De-
cember 24, 1863, " by reason of reenlistment as a veteran volunteer
in the same organization to serve three years." The War Depart-
ment records showed that Holliday was mustered in under his re-
enlistment December 25, 1863, and deserted February 13, 1864, and
never returned to his company.

The Department held " that his discharge on December 24, 1863,
for the purpose of reenlistment was not an honorable discharge sepa-
rating him from the service, therefore he had not been honorably
discharged within the meaning of the land laws " (38 L. D. 165);
" that his discharge and immediate reenlistment merely lengthened
his term without separating him from the service." (Decision of
October 15, 1909.)

The application based on service as an honorably discharged sol-
dier was denied.

It is an established rule of the Department to refuse to, return the
papers on file in support of a claim of soldiers'. additional right to
enter under sections 2306 and 2307, Revised Statutes, where it is

[Vol.
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found that the claim is invalid. The return is refused for the reason
that the assignment has no value and could be used as an instrument
of fraudulent barter and sale and as a further useless harassment
of the Government. Frank Weller (41 L. D. 506).

Based upon the Department's ruling of May 9, 1932, in the case of
Frank C. Robie (53 I. D. 649), the appellant requested return of the
papers in support of Wyman's application, contending that the IDe-
partment had reversed its former practice by that decision and held
that so long as a soldier had 90 days' service and an honorable dis-
charge, it did not matter if he afterwards reenlisted and deserted.

In the decision assailed by the appeal, the Commissioner set forth
the material facts and the Department's rulings in the Wyman case,
reopening of which is now sought, and in the Robie case and that of
Fred B. Rogers (47 L. D. 325), pointing out that while the Rogers
case was overruled in the Robie decision, the Wyman case was not
mentioned in that decision and still stands. He, therefore, held he
had no authority to return the assignment papers in the Wyman
case.

It has been long settled that a final decision of the Secretary is
conclusive on subordinate officers of the Land Department and pre-
cludes further action by the General Land Office. Lettrieus Alrio
(5 L. D. 613) ; Phillips v. Central Pac. R. R. Co. (6 L. D. 378) ; J. H.

Kopperud (10 L. D. 93); Pike's Peak Lode (10 L. D. 200). The final
decision of the Department denying Wyman's application is, res
judicata so far as the General Land Office is concerned, and even if
it be conceded that the Robie case changed the construction of the
words honorably discharged" in section 2304, Revised Statutes,
such change in the construction of the law conferred no power on the
Commissioner to readjudicate the Wyman case and allow the return
of the assignment papers because the construction of the statute upon

C which the denial was based had been changed by the Department.
For the reason above stated the refusal of the Commissioner to return
the assignment papers was right.

As to the authority of the Department, however, it has been held
that if the res remains subject to its action, the Department is not
necessarily prevented by the principles of res jicata or stare decisis
from taking. proper action. Knight v. United States Land Associa-
tion (142 U. S. 161, 181) ; Ernest B. Gates (On Rehearing) (41 L. D.
384). As the question here is only as to the propriety of the return
of the assignment papers for further use as a basis for the exercise
of a soldiers' additional right of entry, and is a matter in which
only the Government and the appellant are concerned, if it appeared
that in refusing to recognize Holliday as an honorably discharged
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soldier, there was a plain denial of a statutory right, the Department
could rectify its error and vacate its former decisions. See Well v.
Fisher (47 L. D. 28, 295). 

But if this appeal were, treated as invoking such authority, no
-reason is perceived for disturbing the previous decisions. in the case.
The facts in the Robie case, as the decision of the Commissioner-
reveals, are clearly distinguishable from the case at bar. In the Robie
case the sailor seeking credit for naval service toward residence on
his homestead entry, made under section 2304, Revised Statutes, en-
rolled in the National Naval Volunteers on April 18, 1917, and was
issued a " good discharge" under honorable conditions on October
19, 1917, while on board the U. S. S. St. Louis; and while still on
board said vessel, on the following day, he enlisted in the Navy and
was honorably discharged May 27,' 1919. He again enlisted in the
Navy 107 days later and was issued a dishonorable discharge July
28, 1920.

The Department held that Robie's last period of service was in no
way connected with the first and accorded him credit for the time of
service performed prior to his honorable discharge.

In the Rogers case the application under Sec. 2307 was based in part
on an assignment of a homestead right by a soldier who enlisted in a
New York Infantry regiment November 22, 1861, and who was dis-
charged upon a certificate of disability October 9, 1862. He was
again mustered into service for three years in a cavalry regiment
October 10, 1863, and deserted March 18, 1865.

In the Robie and Rogers cases, the honorable discharges for the
first services were final and not issued upon any conditions there-
after to be performed by the sailor and soldier, respectively, and
effected their complete separation from the service. Their subse-
quent enlistments were entirely voluntary.' In the present case,
HIolliday received an honorable discharge on condition that he would
enlist and serve in the Army for three more years, a condition that
he broke. Moreover, as stated in the decision of October 15, 1909:

The certificate issued by the War Department April 23, 1907, that Holliday
"was discharged from the service of the United States on the 24 day of
December, 1863, by reason of reenlistment as a veteran volunteer " was in-
tended merely to furnish a certificate in lieu of a lost certificate of discharge
-given prior to the commission of the offense of desertion and was not intended
-to pass upon or indicate the military status of the soldier at the time of his
separation from the service * *

For the reason above stated the Commissioner's decision is affirmed,
and the case will remain closed.

A Armed.
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PROCEDURE ON GEOLOGICAL REPORTS UNFAVORABLE, TO,.
NONMINERAL ENTRIES'

INSTRUCTIONS
December 8, 1934.

TiV COMMISSIONER OF THE GENERAL LAND OFFICE:

It has been determined that thethnstructions of January 23, 1930,
"Procedure on Geological Reports Unfavorable to Nonmineral
Entries" (53 I. D. 41), conflict in some respects with well settled
and familiar principles of law, and said instructions are therefore
hereby revoked. In substitution thereof the following instructions
are announced: 

Where the Geological Survey reports that land embraced in a
nonmineral entry or claim on which final proof has not been sub-
mitted or which has not been perfected is in an area in which val-
uable deposits of oil and gas may occur, because of the absence of
reliable evidence that the land is affected by geological structure
unfavorable to oil and gas accumulation, the entryman or claimant
will be allowed 30 days from notice to furnish consent under the
Act of July. 17, 1914 (38 Stat. 509), or to apply for reclassification
of the land as nonmineral, submitting a showing therewith, and
to apply for a hearing in event reclassification is denied, or to appeal.
He must be advised that if a hearing is ordered the burden of proof
will be upon him, and also that if he shall fail to take one of the
actions indicated, his entry. or claim will be canceled.

In a case where acceptable final proof has been submitted, or a
claim has been perfected, and the Geological Survey thereafter
makes report, as in the above or similar form, such report will not
be relied upon as basis for adverse proceedings against the entry or
claim unless the Government is prepared to assume the burden of
proving, prima facie, that the land was known to be of mineral char-
acter at the date of acceptable final proof or when the claim was
completed, according to the established criteria for determining min-
eral from nonmineral lands, among which may be those recognized
by the Supreme Court in the case of United States v. Soutkern Pa-
aifie Company et al. (251 U. S. 1). If the Government is thus pre-
pared to assume such burden of proof, the General Land Office will
institute adverse proceedings against the entry or claim, making a
charge to that effect, giving the entryman or claimant the option of
refuting the charge in accordance with regulations in force (Circular
No. 460, 44 L. D. 572) or of consenting to-the reservation of the oil
and gas to the United States, and thereby avoiding the expense of
litigation. The entryman or claimant will be advised that in the
event hearing is had, the burden of proof will be upon the Govern-
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ment; also, that if he shall fail to make answer or to exercise the
option offered him within the time allowed, the entry or claim will
be canceled without further notice.

T. A. WVALTERS,

First Assistant Secretary.

JONES v. MALLOY

Decided January 24, 193.5

CONST-AiSmAVnT-PACnICE.
Rule 2 of the Rules of Practice requires that an application to contest an

entry must be under oath, and Rule 3 requires that the statements therein
must be corroborated by at least one witness under oath.

CoNTEsT-AnrID-A--FAasn CartnucAno N.

A contest notice issued on a false certification that the contest application
was subscribed and sworn to by contestant is invalid.

WALTERs, First Assistant Secretary':
Harry C. Jones has appealed from a decision of the Commissioner

of the General Land Office dated June 12, 1934, which reversed the
decision, of the local register and held his contest against the original
stock-raising homestead entry of Edna L. Malloy, Cheyenne 053952,
for dismissal.

The entry was made March 25, 1932, for 640 acres in Secs. 4 and 5,
T. 27 N., R 3W., 6th P. M. On June 21 1933, Jones filed a con-
test affidavit alleging that entrywoman " never established residence
on the land and has wholly abandoned the land for the last six
months." The record fails to disclose when notice of this contest
was served on entrywoman, but it would seem to have come to her
notice between the time when the United States Commissioner, on
July 14, acknowledged the receipt of the contest papers for service,
and the time entrywoman executed a demurrer and answer to the
allegations of contest on July 27, which was filed on the following
day. On July 31; 1933, the register held the contest for dismissal
for, failure of the corroborating witness to set forth, in compliance
with Rule 3 of Practice, the facts within his personal knowledge,
which, if proven, would render the entry subject to cancelation.
Thereupon, a second contest affidavit, purporting to be executed by
Jones, and corroborated by Arnold L. Braae and Harry Isaac on
August 14, 1933, was filed on August 16 in the local office. This
affidavit was adjudged sufficient, and notice issued the same day,
which was served on contestee August 19, 1933. Jones alleged that
the entrywoman " failed to establish residence on the said lands and
wholly abandoned the same for more than six months last past."

[Vol
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Hearing of the contest was held before the register on October 2,
1933. At the hearing the contestant admitted that he signed the
second contest affidavit on August 14, 1933, while in camp on the
range and not in the presence of the notary public who certified- to
his affidavit, and sent it to Douglas to be notaried.

It appears that the second contest application purports to be sub-
scribed and sworn to by Harry C. Jones before Thelma Simonson,
a notary public, under her-signature and official seal on August 14,
1933. It further appears that the Thelma Simonson herein men-
tioned took and transcribed the testimony at the hearing but was
not placed on the stand and interrogated .as to the question whether
the affidavit of contestant was subscribed and sworn to in her
presence.

At the conclusion of contestant's case in chief, attorney for con-
testee moved to dismiss the contest on the following grounds:

1. That contestant admitted that he did not make oath to the
contest affidavit, but signed it and sent it to town to have the notary
affix her seal and signature.

2. That the same notary, who is an employee of attorney for con-
testant, was transported from Wheatland to Cheyenne to take the
testimony in the case.

3. That the testimony offered b contestant was insufficient to
prove abandonment or intent to abandon the entry by the entry-
woman.

The register overruled the motion, whereupon contestant was re-
called as a witness by his attorney and testified to the effect that
after he had sent in the contest application he was advised by a
Companion that it would be necessary to swear to the same and
within four to seven days thereafter he appeared before Notary
Simonson and was shown the contest application and acknowledged
his signature and made oath thereto before her. ontestee then
offered her evidence in support of her entry. The correctness of
the register's action in overruling the motion to dismiss is raised by
contestee's reply brief on this appeal.

With respect to the second ground for dismissal, in the absence
of any allegation that the evidence was improperly reported because
of the relation of the reporter as an employee of the contestant's
attorney, no merit is seen in this objection.

With respect to the third ground of dismissal, contestee, by pro-
ceeding to offer his evidence after the motion to dismiss was over-
ruled, and not electing to stand on his motion, waived the benefits
of the'motion to dismiss on account of the insufficiency of the evi-
dence. Cunm7ings v. Clark (35 L. D. 373).

20683-36-vol. 55-8
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' However, with respect to the first ground for dismissal, the record
as previously herein noticed sshows the notice of contest was issued
on the contest application two days after its execution, and it is clear
that no oath by contestant was made thereto before the notary who
affixed her seal and signature to the statement to the contrary. The
contest notice was issued on a false certification that the contest
application was subscribed and sworn to by contestant. Rule 2 of
Practice requires that such application shall be under oath. It has
been held that the corroborating affidavit required under Rule. 3 is
jurisdictional, without which there is no foundation for the proceed-
ing, Nemnich v. Colyar (47 L. D. 5); that a contest application that
does not set forth the particulars required in Rules 2 and 3 is not a
good and sufficient affidavit. Roarl v. Tarkington, McCracken,
Intervener (51 L. D. 183).

This is not a case where the contest application shows on its face
that it was not properly verified, which might in the absence of an
adverse claim be amendable. It has been held that where a notary
takes an affidavit of a party, the party should in any case be present
before him, and it is serious misconduct to dispense with personal
presence of such party. Matter of Napolis (129 App. Div. 469, 155
N. Y. Supp. 416). As a matter of public policy in the administration
of claims to public land, the Department should not uphold the
validity of an application based upon a false and misleading notarial
certificate.

For the reasons stated, the contest affidavit was void and the contest
proceeding must be dismissed.

The contest being invalid, it is unnecessary to consider whether or
not allegations of contest were sustained by evidence.

The Commissioner's decision will be affirmed on the ground. above
stated.

Aermed.

PRELIMINARY REGULATIONS GOVERNING FILING OF APPLICA-
TIONS FOR LEASE UNDER THE TAYLOR GRAZING ACT

[Circular No. 1336]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., September 20, 1934.
REGISTERS, UNITED STATES LAND OFFICES:

Section 15 of the act of June 28, 1934 (48 Stat. 1269, 1275), pro-
vides that:

The Secretary of the Interior is further authorized i his discretion, where
vacant, unappropriated, and unreserved lands of the public domain are situated

LVol."
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in such isolated, or. disconnected tracts of six hundred and forty acres or more
as not to. justify their inclusion in any grazing district to be established pur-
suant to this Act, to lease any such lands to owners of lands contiguous
thereto for grazing purposes upon application therefor- by any such owner,
and upon such terms and conditions as the Secretary may prescribe.

In order that those qualified may avail themselves of the provi-
sions of this section without delay, the following preliminary regula-
tions are issued:

1. Any person who is a citizen of the United States or who has
declared his intention to become such citizen, or any group or asso-
ciation composed of such persons, or any corporation organized
under the laws of the United States or of any State or Territory
thereof authorized to conduct business in the State in which the
lands involved are situated, and who is the owner of lands adjoin-
ing the lands for which lease is desired may file such application.

2. An application for lease should be filed in quadruplicate, under
oath, in the United States District Land Office for the district in
which such lands are situated, except that in the States in which there
are no District Land Offices, the application should be forwarded
direct to the Commissioner of the General Land Office, Washington,
D. C. The original application only need be sworn to. No specific
form of application will be required and no blanks will be furnished,
but applications should contain the following information:

(a) Applicant's name and post office address.
(b) A statement as to whether the applicant is a native-born or

naturalized citizen of the United States, and if naturalized, evidence
of such naturalization must be furnished.

(c) If the applicant is a corporation, a certified copy of the articles
of incorporation must accompany the application, and if an associa-
tion, a copy of the constitution and bylaws, and evidence of the citi-
zenship of each member must be submitted.

(d) A description of the lands applied for must be furnished in
terms of the legal subdivisions of the public land surveys, together
with a statement as to whether the lands contain any springs or water
holes, and whether the lands are occupied or used for any purpose
and by whom.

(e) A description in terms of legal subdivisions of the public land
surveys of the lands owned by the applicant upon which the applica-
tion is based and the nature of the title thereto and when acquired.

(f) A statement as to the number and kind of stock to be grazed
upon the lands, seasons of contemplated use, and the manner in which
the applicant plans to graze the lands applied for in connection with
his general operations.

(g) A statement as to what previous use, if any, the applicant has
made of the lands applied for, and whether the lands have been used
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by any one else, if so, by whom, for what purpose, and to what extent.
(h) Evidence that notice of the application has been served upon

the owner or owners of all, lands contiguous to those for which lease
is sought must be furnished. In the absence of such evidence publi-
cation may be required.

3. Every applicant for lease must pay to the Register of the dis-
trict land office at the time of filing an application a fee of five
dollars if his lease application is for 1,000 acres or less and an addi-
tional five dollars for each additional 1,000 acres or fractional part
thereof, which fee will be held suspended by the Register, pending
action on the application. If the application is rejected the fee wilt
be returned. If a lease, based on the application, is offered the
applicant, and he refuses to accept the same, the fee will be retained
as earned, as a service charge.

4. No application will be accepted for less than 640 acres, but two,
or more isolated or disconnected tracts, if otherwise of the proper
status and character and totaling 640 acres or more, may be included.
in an application.

5. Upon receipt of an application you will assign a current serial
number thereto, note the same on your records, and forward the
original and two copies to this office. The remaining copy you will
forward to the Special Agent in Charge of the Division of Investiga-
tions for the division in which the lands are situated. The original,
duplicate, triplicate, and quadruplicate applications should be ac-
companied by a status report of all the lands applied for. Conflict-
ing or junior applications will be received, noted, and disposed of in
the same manner as senior applications.' However, in forwarding
such applications attention should be called to the conflicts.

6. The filing of an application under this section in conformity
with these regulations and for not to exceed 3,840 acres will segregate
the lands applied for from other disposition under the public land
laws, subject to any prior valid adverse claim, except that at all
times the mineral contents in the land shall be subject to prospecting,
locating, developing, mining, entering, leasingi or patenting under
the provisions of the mining laws and to appropriation for rights of
way under existing laws, but will not confer on the applicant any
right to exercise proprietorship or control over the lands pending
action on the application.

The filing of an application' for an acreage in excess of 3,840 wilL
not, however, have the effect of segregating the lands unless or until
it shall be determined that such action is warranted, and appropriate
instructions are issued to you. Such applications will, however,
be regularly received, serialized, noted, and disposed of as above
indicated.
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The filing of an application will not create any right in the
applicant to a lease.

FRED W. JOHNSON, Com isswner.
I concur:

N. F. WADDELL,

Acting Director in Charge of Grazing..
Approved:

HAROLD L. IcKES,
Secretary.

REGULATIONS UNDER ACT OUTMAY 26, 1934, GOVERNING SALE
OF TRACTS NOT EXCEEDING FIVE ACRES OCCUPIED AS HOME-
STEADS OR HEADQUARTERS IN ALASKA

[Circular No. 1342]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., Vovember 23, 1934.

REGISTER, ANCHORAGE, ALASKA; REGISTERS AND RECEIVERS, FAIRBANKS

AND NOE, ALASKA; DIRECTOR, DIVIsIoN OF INVESTIGATIONS:

The act of May 26, 1934 (48 Stat. 809), entitled "An Act to amend
section 10 of the Act entitled 'An Act extending the homestead laws
and providing f or right-of-way for railroads in the District of
Alaska, and for other purposes ', approved May 14, 1898, as
amended ", reads as follows:

Be it enacted by the enate nd House of Representatives of the United
States of America in Congress assermbed, That the first paragraph of section
10 of the Act entitled "An Act extending the homestead laws and providing for
right-of-way for railroads in the District of Alaska, and for other purposes "

approved May 14, 1898, as amended (U. S. C., title 48, sees. 461, 462, 463, 464,
and 465; U. S. C., upp. VI, title 48, sec. 461), is amended by inserting after
the first proviso in such paragraph as amended, the following:

Provided frther, That any citizen of the United States after occupying land
of the character described as a homestead or headquarters, in a habitable house,
not less than five months each year for three years, may purchase such tract,
not exceeding five acres, in a reasonably compact form, without any showing
as to his employment or business, upon payment of $2.50 per acre, under rules
and regulations to be prescribed by the Secretary of the Interior, and in such
cases surveys may be made without expense to the applicants in like manner
as the survey of settlement claims under the Act of June 28, 1918 (40 Stat.
632), as amended by section 1 of the Act of April 13, 1926 (44 Stat. 243)
And provided further, That the minimum payment for any such tract shall be
$10, and no person shall be permitted to purchase more than one tract except
upon a showing of good faith and necessity satisfactory to the Secretary of
the Interior.
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1. APPLICATIoN.-Applications under said act must be filed in
duplicate, if for surveyed land, and in triplicate, if for unsurveyed
land, in the district land office for the district within which the land
is situated. The applications must be in affidavit form, sworn to by
the applicant, and corroborated by the affidavits of two persons fam-
iliar with the facts, and must show:

(a) Full name, post office address and age of applicant.
(b) Whether the applicant is a native-born or naturalized citizen

of the United States, and if naturalized, evidence of such naturaliza-
tion must be furnished.

- (c) A description of the habitable house on the land, the, date
when it was placed on the land, and the dates each vear from which.
and to which the applicant has resided in such house.

(d) That no portion of the tract applied for is occupied or re-
served for any purpose by the United States, or occupied or claimed
by any native of Alaska, or occupied as a townsite, or missionary
station, or reserved from sale, and that the tract does not include
improvements made by or in the possession of any other person, asso-
ciation or corporation.

(e) That the land is not located within a distance of 80 rods of
any navigable waters, or that the land is not within a distance of
80 rods along any such waters, from any location theretofore made
with a soldier's additional right, or trade and manufacturing site,
homestead, Indian or, Eskimo allotment, or school indemnity selec-
tion, or that it has been restored from reservation.

(f) That the land is not included within an area which is reserved
because of hot, medicinal, or other springs, as explained in para
graph 1, under the heading "Springs and Water Holes ", Circular
No. 491. If there be any such springs upon or adjacent to the land,
on account of which the land is reserved, the facts relative thereto
must be set forth in full.
! (g) That no part of the land is valuable for coal, oil, gas, or other
valuable mineral deposits, and that at the date of settlement no part
of the land was claimed under the mining laws.

(h) That the applicant has not theretofore applied for land under-
said act, or if he has previously purchased a tract he should make
a full showing as to the former purchase and the necessity for the
second application.

(i) All applications for surveyed land must'describe the land by
-aliquot parts of legal subdivisions, not exceeding five acres.

. (j) All applications for unsurveyed land must be accompanied by.
a petition for survey, describing the land applied for with as much
certainty as pDossible, without actual survey, not exceeding five acres,
and giving the approximate latitude and longitude of one corner of
the claim.

[VG1E
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2. ACTION ON ArrPtICATION.-IJpon receipt of the, application the
Register will note its filing, assign a urrent serial number thereto
and transmit the original application, unallowed, together with the
accompanying papers to the General Land Office, and the duplicate
copy to the Special Agent in Charge for report. With each applica-
tion the Register will report the status of the land as shown by his
records.

Where an application'is for unsurveyed land, if the Register finds
the showing satisfactory, and no objections appear of record, he will,
if no shore space question is involved, transmit the triplicate copy to
the District Cadastral Engineer, Public Survey Office, who, not later
than the next succeeding surveying season, will issue instructions
for the survey of the land, without expense to the applicant. If a
shore space question is involved the regulations governing free survey
'of homestead claims without expense to settler, as set forth in the
last paragraph of section 20, under the heading" Homesteads ", Cir'
cular No. 491, will govern.

The report of the Special Agent in Charge will be made to the
Director of the Division of Investigations, who will then transmit
it to the General Land Office. The report should show the facts
as to applicant's house and the occupancy of the land and whether
the lands contain valuable deposits of coal, gas, or other minerals.
whether they have power or reservoir possibilities; whether they are

* within an area which is reserved because of hot, medicinal, or other
springs, and any other facts deemed appropriate.

'3. PUBLICATION AND POSTING.-In the matter of publication and
posting these applications will be governed by the instructions given
in connection with applications for soldiers' additional homestead
entries as set out in Circular No. 491, except that if a daily paper
be designated, the notice should be published in the Wednesday
issue for nine consecutive weeks, and if a semiweekly; in either
issue for nine consecutive weeks.

3. PUBLICATION AND POSTING.-In the matter of publication and
application by this office, all be found regular, the Register will be
directed to issue a final certificate, upon payment for the land, and
in the absence of objections shown by his records.

The payment for the land shall be 'at the rate of $2.50 per acre;
the minimum payment for any one tract being $10.

ANTOINETTE FUNK,
Acting Comeissioner.

Approved:
T. A. WALTERS,.

First Assistant Secretary.
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PROCEDURE ON GEOLOGICAL SURVEY'S REPORTS ON OIL AND GAS

[Circular No. 1344]

* DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., Janwary 19, 1935.
REGISTERS, UNITED STATES LAND OMIDES, AND SPECIAL AGENTS IN

CHARGE, DIVISION OF INVESTIGATIONS:

Departmental instructions. of December 28, 1934, revoke those of
January 23, 1930 (53 I. D. 41), and in substitution thereof the fol-
lowing instructions are announced:

Where the Geological Survey reports that land embraced in a
nonmineral entry or claim on. which final proof has not been sub-
intted or which has not been perfected is in an area in which val-

uable deposits of oil. and gas may occur because of the absence of
reliable evidence that the land is affected by geological structure un-
favorable to oil and gas accumulation; the entryman or claimant
will be allowed 30 days from notice to furnish consent under the

*act of July 17, 1914 (38 Stat. 509), or to apply for reclassification
of the land as nonmineral, submitting a showing therewith, and to
apply for a hearing in event reclassification is denied, or to appeal.
He must be advised that if a hearing is ordered the burden of proof
'will be upon him, and also that if he shall fail to take one of the
actions indicated, his entry or claim will be canceled.

In a -case. where acceptable final proof has been submitted, or a
claim has been perfected, and the Geological Survey thereafter makes
report, as in the above or similar form, such report will not be re-
lied upon as basis for adverse proceedings against the entry or claim
unless the Government is prepared to assume the burden of prov-
*ing, prima faie, that the land was known to be of mineral character,
at the date of acceptable final proof or when the claim was com-
pleted, according to the established criteria for determining mineral
from nonmineral lands, among which may be those recognized by
the Supreme Court in the case of United States v. Southern Pacific
Company et al. (251 U. S. 1). If the Government is thus prepared
to assume such burden of proof, the General Land Office will insti-
tute adverse proceedings against the entry or claim, making a charge
to that effect, giving the entryman or claimant the option of re-
futing the charge in accordance with regulations in force (Circular
No. 460, 44 L. D. 572) r of consenting to the reservation of the
oil and gas to the United States, and thereby avoiding the expense of
litigation. The entryman or claimant will be advised that in the
event hearing is had, the burden of proof will be upon the Govern-
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ment; also, that if he shall fail to make answer or to exercise the
option offered him within the time allowed, the entry or claim will
be canceled without further notice.

FRED W. JOHNSON, Commissioner.

UNITED STATES V. STATE OF CALIFORNIA ET AL.

0'0 &° l 9 Decided January 24, 1935 $

SCHOOL LAND GRANT, CALIFORNIA-ACT OF MARCHE 3, 1853-MINEAL LAND- 71

JUDICIAL CONSTRUCTON. 
The Act of March 3, 1853 (10 Stat. 246), which provides for the grant of the ,

sixteenth and thirty-sixth sections of each township of public land in
in California to that State for public school purposes does not in terms
except mineral land from the grant. Such an exception, however, wasirttAC j

early spelled out by judicial construction, and has been adhered to ever
since, in a long line of decisions involving this statute, and is too firmly
intrenched to be uprooted save by legislative action.

SCHOOL LAND GRANT, GALIFOENIA-MINERAL LAND-OFEOIAL SUBVER. p 3...)
Title to Sections 16 and 36 does not pass to the State of California under its

school land grant prior to the acceptance by the Department of the Interior -,t r
of a survey officially identifying the land; and if the land was then
known to be mineral in character, no title passed to the State under that
grant.

SCHOOL LAND GRANT, CALIFORNIA-MINERAL LAND-TEST. : X 

In determining whether-land was of known mineral (oil) character, as con-
templated by the public-land laws, and, therefore, excepted from a grant 
of public lands, knowledge of actual mineral content need not be shown, A
it being sufficient if known conditions are shown from which mineral
character reasonably can be inferred. (United States v. Southern Pacific
Company et a 251 I. S. 1).

MINERAL LAND-DETERMINATIvE TEST-PRESENT OR PROSPECTIVE VALVE.

Upon the question whether land is valuable as oil land in contemplation 9
of the Federal public-land laws, held sufficient if its value as oil land is -4 
present or prospective. :R

SCHOOL LAND. GRANT, CALIFORNIA-" KNOWN MINERAL CHARACTER OF LAND "-
PROOF-CONDITIONS OBSERiVED OR OBSERVABm. .

The mineral (oil) character of land embraced in a school section may be t
established by evidence of physical conditions observed or observable prior ieŽ1
to or at the time of the official approval of the plat of survey which support 4 3
the conclusion that " an ordinarily prudent man, understanding the hazards . A,
and rewards of oil mining, would be justified in purchasing the lands for S\A
such mining and making the expenditures incident to their development, V4
and * * * that a competent geologist or expert in oil mining, if em- V
ployed to advise in the matter, would have ample warrant for advising
the purchase and exienditure." This evidence may consist of the testimony 
of witnesses, including experts and geologists, as to the conditions observed .
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by them which were observable on and prior to the date of the official
approval of the piat of survey, and of extracts from scientific and other
publications showing the state of geological knowledge and belief con-
cerning the land at the time of approval of the survey.

Scfoo LAND GANT, CAIhOBNIA-MINERAL CARACTER-EVIDENCE-OBSBVED
AND OBSERVABLE CONDITONS.

The evidence shows that Section 36, T. 30 S., R. 23 E., M. D. M., was known
to be nineral in character in 1903, and it was, therefore, excluded from the
grant to the State of California for school purposes. The observable
conditions before, on, and after January 26, 1903, were such as reasonably
to engender, in a competent geologist or expert in oil mining, the belief
that said Section 36, and each quarter-section thereof, contained oil and
gas of such quality and in such quantity as would - render extraction
profitable, and these conditions were not only, observable, on and after
January 26, 1903, but were observed before that date.

IcKES, Secretary: V

The United States has appealed from a decision of the Commis-
sioner of the General Land Office, dated February 23, 1933, which
affirmed the dismissal, by a substitute register, of adverse-, proceed-
ings covering all of the land in Sec. 36, T. 30 S., R. 23 E 'M D. B. &
M. Both decisions held that the mineral character of th land was
not known on January 26, 1903, when the survey officially establish-
ing the boundaries of the section was approved by the Commissioner,
and that title vested as of that date in the State of California under
the Act of March 3, 1853 (10 Stat. 244, 246), which granted Secs. 16
and 36 in each township to: the -State in aid of public schools.

I -n 1899, when the California petroleum industry was still in its
infancy and before the section in question had been surveyed, a
number of residents of the lower San Joaquin Valley, on whose west-
ern border this section is situated, drew up a petition to the Secre-
tary of the Interior and the Commissioner of the General Land Office
for the withdrawal of a large amount of land in that vicinity from
agricultural entry. As a result of this petition, the Commissioner,
on-February 28, 1900, directed the register and receiver at Visalia,
California, to " suspend from disposition until further orders " many
townships named in the petition, including the township in which
this section is located. Ball, Petroleum Withdrawals and Restora-
tion Affecting the Public Domain, Bull. 623 U. S. G. S. 61 (1916).
This suspension was in effect in December 1901, when Sec. 36 was
surveyed, and on January 26, 1903, when the Commissioner approved
the survey. The surveyor returned as mineral in character all the
lands in the township which were covered. by his survey.

On December 10, 1903, the Commissioner directed a special agent
of the General Land Office to examine the lands embodied in the
withdrawals ordered in 1900, and to report whether their suspension
from disposition should be continued. The special agent submitted
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reports dated January 22, 1904, and March 22, 1904, which recomI-
mended the restoration of certain of these lands, including the land
in T. 30 S., R. 23 E., M. D. B., & M. On the basis of this report, the
Commissioner, on February 11 and February 20, 1904, relieved from
suspension parts of this township, not including Sec. 36; and hQ
relieved the remainder on April 5, 1904. Ball, supra, at pp. 9-98
(1916). -

On September 14, 1908, the township was included in a withdrawal
from agricultural entry pending examination and classification by
the United States Geological Survey. The township was classified
as oil land June 4, 1909,. and with a vast area of other lands, was
withdrawn by Departmental order of September 27, 1909, from all
forms of disposition under the mineral and nonmineral public-land
laws "in aid of proposed legislation affecting the use and disposition
of the petroleum deposits on the public domain." President-Taft
confirmed this withdrawal and placed the township, together with
ether withdrawn petroleum lands in California, in Petroleum Re-
serve No. 2, on July 2, 1910. By Executive order of September 2,

-1912, the township was placed in- Naval Petroleum Reserve No. 1.
Ball, spra, at pp. 109-110, 119-129, 135-149, 183-198, 283-4 (1916).

These proceedings, .in their length and complexity, have rivaled
Thellusson v. Woodford (11 Vesey, 112) and Jarndyce v. JeaTdyde.
On September 30, 1912, the General Land Office directed its agents
in the field to examine and report on all entries, filings, selections,
and school sections within Naval. Petroleum Reserve No. 1. The
report of Special Agent Gardner, dated December 31, 1912, with
respect to Sec. 36, T. 30 S., R. 23 E., M. D. B. & M., was transmitted
to the Conminissioner by the chief of the second field division at San
Francisco on April 5, 1913, together with a recommendation that
proper steps be taken to recover possession of that section, on the
ground that the land was known at the time of the survey to be min-
eral in character. On the basis of this report the Commissioner on
January 14, 1914, ordered the register and receiver at Visalia to,
institute adverse proceedings covering the section in question, in
accordance with the Circular of January 19, 1911 (39 L. D. 458),
upon charges that the land was mineral in character, containing val-
uable deposits of petroleum, and that it was known to be of such
character at and prior to December 20, 1901, when the survey was
completed in the field. On Janiuary 21, 1914, the Visalia office re-
quested the chief of the second field division to furnish the names
and addresses of the parties who should be served with notice of
the adverse proceedings. Apparently due to an administrative reor-
ganization which the office of the chief of the second field division
was then undergoing, this letter was misfiled, the names and ad-
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dresses were not furnished, and no further action was taken by any
branch of the Interior Department until 1921. The status of the
case, however, was reported to the Commissioner by Ithe register
and receiver at Visalia on November 26, 1917, as a result of the
Commissioner's request, dated October 12, 1917, for a list of all cases
pending. in the Visalia office. On February 2, 1921, the chief of the
field division advised the Commissioner that he had discovered the
documents embodying the charges preferred in 1914 in the file of
closed cases, and requested instructions. On March 2, 1921, the
Commissioner directed the register and receiver to proceed, in ac-
cordance with Circular of February 26, 1916 (44 L. D. 572), under
amended charges that "the land is mineral in character, containing
valuable deposits of petroleum ", and "that 'the land was known to
be mineral in character at and prior to the date of the acceptance of
the plat of survey of this office, January 26, 1903."

The proceedings directed by the Commissioner on March 2, 1921,
never went to trial. Representatives of the claimants of the land
applied to Secretary Fall, praying that he should exercise his juris-
diction to determine as a matter of law that title vested in the
State of California at the time of the approval of the survey, and
that the Department had classified the land as nonmineral in 1904,
when the suspension of 1900 was lifted on the basis of the special
agent's report. A hearing on the application was had before Secre-
tary Fall on June 8, 1921, at which representatives of the United
States Navy, the Department of Justice, the Department of the
Interior, and- of the claimants were present. At the close of the
testimony Secretary Fall orally directed that the contest be dis-
missed. On June 9, 1921, the Commissioner directed the register
and receiver at Visalia to dismiss the proceedings and close the case
upon the records.

On February 21, 1924, the President approved Public Resolution
No. 6, 68th Congress (43 Stat. 15), introduced by Senator Walsh of
Montana, which reads as follows:

Resolved by the Senate and House of Representatives of the United States
of Americai in ong'ress assembled, That the Secretary of the Interior be,
and he hereby is, directed forthwith to institute proceedings to assert and
establish the title of the United States to sections 16 and 36, township 30
south, range 23 east, Mount Diablo meridian, within the exterior limits of naval
reserve numbered in the State of California, and the President of the
United: States is hereby authorized and directed to employ special counsel
to prosecute such proceedings and any suit or suits ancillary thereto or
necessary or desirable to arrest the exhaustion of the oil within said sections
16 and 36 pending such proceedings.

On May 8, 1925, Secretary Work " reversed, vacated, and set aside"
Secretary Fall's order dismissing the proceedings, and directed the

[Vol.-
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register and receiver at Visalia to proceed to hold a hearing. State
of California et al. (51 L. D. 141). The charges, which are the
basis of this case, are:

(1) That the land is mineral in character, containing valuable
deposits of petroleum and natural gas.

(2) That the land was known to be mineral in character at and
prior to the date of the acceptance of the plat of survey by the
General Land Office, January 26, 1903.

The Secretary denied a motion for rehearing of this decision on
August 17, 1925. State of California et al. (51 L. D. 145).

Thereafter, on October 9, 1925, the Standard Oil Company of
California, one of the claimants of the land, filed a bill in the
Supreme Court of the District of Columbia, praying that an injulc-
tion issue restraining the Secretary from continuing the proceedings
against the land. On the same day the Commissioner ordered the
register at Visalia to suspend proceedings against the land until
further orders. The court entered a decree in accordance: with the
prayer, and this action was affirmed by the Court of Appeals of the
District of Columbia. Work v. Standard Oil Company, 57 App.
D. C. 329, 23 F. (2d) 750 (1927). Upon certiorari to the Supreme
Court of the United States these decrees were reversed, and it was
held that neither Secretary Fall's order nor the other Departmental
acts relied upon by the Standard Oil Company constituted a con-
clusive adjudication that the land was not known to be mineral in
character at the time of the survey, that the land was not removed
from the jurisdiction of the Interior Department, and that the Sec-
retary might legally vacate the prior order of dismissal and order a
hearing to determine the known character of the land. West v.
Standard Oil Company, 278 U. S. 200 (1929).
- On October 26, 1929, the Commissioner revoked the order of
October 9, 1925, suspending proceedings, and directed the register
at Sacramento, California, to proceed to a hearing. The register
at Sacramento was relieved at his own request from hearing the case,
because of prior business associations with some of the parties in
interest, and Mr. Walter Spencer, the register of the United States
Land Office at Denver, Colorado, was designated to sit as substitute
register. A series of hearings was held at San Francisco, Bakers-
field, Los Angeles, Sacramento, and other places in California, and
the case was closed to testimony on April 25, 1931. No appearance
on behalf of the State of California has been made. On February
24, 1932, the substitute register entered his decision dismissing the
charge that the land was known to be mineral in character at the
time of approval of the survey. His decision was affirmed by the
Comnnissioner of the General Land Office on February 23, 1933.

. r5



126 DECISIONS OF THE DEPARTMENT OF THE1 INTERIOR [

Thereupon, this finial appeal was taken, and argument was heard
thereon June 14 and 15, 1933.

While various mineral locations were made on the section in ques-
tion from 1899 to 1905, none of these was ever perfected by discovery
and all the present claimants trace title from patents issued by the
State of California. On January 3, 1901, Alice J. Miller applied for
a certificate of purchase for the whole section, and paid $160, the
initial payment required by law for the purchase of school lands iln
the State of California. On July 2, 1902, her rights under the cer-
tificate of purchase issued by reason of the application were sold for
delinquent taxes, and a deed of her interest in the section was made
to the State of California, pursuant to the tax sale, on July 2,'1907_
On August 24, 1908, George Hay applied to the State to purchase
the W/2 and the W/2E/2 Sec. 36, and Mason W. Buffington applied
for the purchase of the El2E/2, comprising lots 1, 2, 5, 6, 7, 8, 11, and
12 of the section. These persons redeemed the land from the tax sale
on the following day, and a certificate of purchase was issued to Hay
on January 5, 1909, and to Buffington on February 8, 1909.

iHay assigned his certificate of purchase and gave a quitclaim deed
to Oscar Sutro, an attorney for the Standard Oil Conpany, on No-
vember 29, 1909. Sutro had previously, on November 26, 1909, taken
a quitclaim deed from Alice J. Miller, and her husband, E. A. Miller.
Patent to the W1/2 and the W½/,E'/2 issued from the State to Oscar
Sutro January 31, 1910, and Sutro deeded this land to the Standard
Oil Company on March 21, 1910. The Standard-Oil Company is the
present claimant of the aforesaid portion of Sec. 36.

Buffington agreed on August 21, 1909, to sell to Frank J. Carman
all of the E/ 2E1/2 except lots 1 and 2, and, after patent issued to
Buffington on January 20, 1910, he conveyed the land to Carman.
Carman and Charles 0. Fairbank, as owners in fee, and the Standard
Oil Company, under a lease dated May 5, 1919, are the present claim-
ants of this land.

Lots 1 and 2 in the Ei/2E/2 Sec. 36 are now claimed in fee, through
mesne conveyances from Buffington, by Mrs. Sidney H. Greeley to the,
extent of an undivided one-half interest, and by Thomas A. O'Donnell
and Edward L. Doheny each to the extent of an undivided one-
quarter interest. The Pan-American Petroleum Company claims
under a lease dated October 2, 1919.

On January 3, 1903, the Surveyor General of the State of Cali-
fornia, as agent for the State, signed an application to select Sec.
6, T. 44 N., R. 3 E., M. D. B. & M., containing 639.17 acres, offering as
base land 639.17 acres in the section here in question. This applica-
tionw as presented to the register at Redding, California, January
4, 1903, and was accepted and filed by him March , 1903. O.
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August 15, 1905, the State applied to amend the application by substi-
tuting as base land 639.17 acres in Sec. 16, T. 10 N., R. 5 E., H. M.

The State had previously, on July 29, 1902, made application for
the same lieu land, offering as base part of Sec. 36, T. 2 S., R. 5 E.,
S. B. M., and! this application was still in effect when the register
accepted the application of 1903. Because of this conflict the Coin-
missioner, on December 18, 1909; allowed the application of 1902,
treating the application of 1905 as an amendment to it, and formally
canceled the application of 1903, which had returned, as base, land in
the section involved in the present controversy.

Section 36 is located in the Elk Hills on the southwestern border
of the San Joaquin Valley. This valley is a major depression in
Southern California, the narrow southern end of which is bounded
on the east by the Sierra Nevadas, on the south by the Tehachapi
Mountains, and on the west by the Temblor Range. The Elk Hills,
which lie in the western part of Kern County, project out into the
valley from the Temblors slightly south of eastward, forming the
northern border of a 'wedge-shaped part of the valley lying between
the Elk Hills and the Temblors. In the center and near the base of
this wedge of low lands, and roughly halfway between the Temblors
and the Elk Hills, .is a low range'of broken hills known as the Buena
Vista Hills. The valley to the north between these hills and the Elk
Hills is called the Buena Vista Valley, and that to the south between
the Buena Vista Hills and the Temblors is the Midway Valley. At
the foot of the Buena Vista Valley, and touching the southeastern
end of the Elk Hills and the northeastern end of the Buena Vista
Hills, was Buena Vista Lake. The tip of the wedge is formed by
the narrow McKittrick Valley, which, dwindling to little more than a
gulley at its northern end, divides the Elk Hills from the foothills of
the major uplift of the Temblors.

The Elk Hills are a low, elongated swell, crudely elliptical in out-
line, having a length from northwest to southeast of about sixteen
miles and a maximum width of about six miles. They rise to a
height of about 1,550 feet above sea level, and their crest is roughly
1,200 feet above the surrounding valley lands. They are devoid of
vegetation except for low sagebrush and seasonal grasses. Their
surface is scored by small gullies, formed by erosion caused by the
scanty rainfall. Section 36 is situated a trifle southeast of the geo-
graphic center of the hills and near their crest.

On the eastern border of the Mclittrick Valley, about a mile and
a half from the western end of the Elk Hills, is the town of McKitt-
rick. A railroad line, completed by the Southern Pacific Railroad
in 1893, runs northeast from McKittrick through the gully which
divides the Elk Hills from the Temblor foothills, and then turns to

127



128 DECISIONWS OF THE DEPARTMENT, OF THE INTERIOR

the east and runs some thirty miles across the San Joaquin Valley
to Bakersfield, about four miles from the Sierra Nevada foothills.
Another line, completed late in 1901 or early in 1902, branches off
near Bakersfield and runs southeasterly, skirting Buena Vista Lake,
to the town of Maricopa, which lies at the base of the Temblors some
twenty-five miles southeast of McKittrick. Near McKittrick and
Marieopa, which was then known as "Sunset ", the first oil wells of
Kern County were drilled

The presence of oil seepages and deposits of asphaltum in the
Temblor foothills was known for many. years prior to 1900; but
serious development of the region may be said to have started in the
early nineties. Even then more attention was given to the produc-
tion of asphalt than of oil. As early as 1866 a very heavy oil was
taken from pits and open cuts northwest of the present site of Mc-
Kittrick, and in 1887 a well in that vicinity was drilled to a depth of
565 feet, in which oil rose nearly to the top of the casing. Several
wells were drilled after 1890, and by 1900 there were 16 producing
wells in the McKittrick district. W. L. Watts, Oil and Gas Yielding
Formations of California: Cal. State Min. Bur. Bull. No. 19, pp.
125-126 (1900).

Development of the fields along the Tenillors to the southeast of
McKittrick was seriously delayed by lack of water and of transpor-
tation facilities. Some 2,000 acres of land near Sunset were located
by a number .of residents of Bakersfield, including Solomon Jewett
and J. A. Blodgett, who were foremost in opening up the region; and
active development was begun about 1890. A certain amount of
asphalt was produced, and some oil was found; but what later be-
came known as the " Sunset-Midway " fields were still commercially
insignificant in 1900. R. W. Pack, The Sunset-Midway Oil Field,
California: U. S. G. S. Prof. Paper 116, vol. 1, pp. 63 to 64 (1920).

In June 1899 the first wells of the Kern River Field on the eastern
side of the San Joaquin Valley near Bakersfield were begun. At
this field water was comparatively plentiful, transportation facilities
were good, abundant oil was found in shallow wells, and the develop-
ment was amazingly rapid. Little more than a year after the first
wells were drilled over 130 wells had been completed. Watts, supra,
at pp. 114 to 115. In 1902-the field was yielding about two-thirds of
all the oil produced in California.

The swift development of the Kern River Field gave fresh
stimulation to the search for oil in western Kern County. More
wells were drilled in the Sunset Field, and prospecting started in
the Midway Field, half way between Sunset and McKittrick. Here,
however, the lack of water and of transportation, combined with the
fall in the price of crude oil which soon resulted from the Kern
River developments, operated after 1903 to check severely further
development. Pack, spra, at pp. 64 and 65.
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In 1907, development of the fields in western Kern County was
greatly accelerated. Prospecting, which had hitherto been largely
restricted to the: Temblor foothills, began to move out into the
Midway Valley. In 1909 a gusher was brought in by the Chanslor-

nQa.field Midway Oil Co., ,and a strong flow of gas was encQuntered
by the Honolulu Consolidated Oil Co. in the Buena Vista Hills at a
depth of about 1,600 feet. Early in 1910 the famous Lakeview
gusher was brought in north of the Sunset Field, and a large flow of
oil was obtained by the Honolulu well in the Buena Vista Hills at a
depth of about 2,500 feet.

Development of the Elk Hills was begun very suddenly in 1910
immediately after the discovery of oil in the Buena Vista Hills.
About thirty-five wells were drilled during 1910 and 1911,' but of
these not more than twelve were pushed to the depth at which oil was
eventually found. The results were, on the whole, disaPpointing,
although three wells produced substantial amounts of oil and one
other well obtained a good flow of gas. Pack, supr a, at pp. 65, 163
to 169.

Conflict over. titles to lands within the Elk Hills, caused bThe
withdrawal of 1909 and inclusion of the Hills within the naval
reserve, undoubtedly delayed their successful development. In 1918,
however, the shortage of oil brought about by the war induced the
Standard Oil Company to commence drilling on Sec.36. On Janu-
ary 5, 19.19, the initial well was brought in at a depth of 2,532 feet,
which yielded an average daily flow of 225 barrels of oil during the
first month. About a year later the. eastern field' of the Elk' Hills
was opened up by wells drilled by the Standard Oil Company on
Sec. 36, T. 30 S., R. 24 E., M. D. B. & M. By the end of 1928 over
four hundred wells had been drilled in the Elk Hills. There are
now some thirty-five productive oil wells and three gas wells on the
Sec. 36 here in controversy. Development of the Hills away from
the proven areas has been slow, as most of the Hills is included in
Naval Petroleum Reserve No. 1. Woodring, Roundy, and Farns-
worth, Geology"'Resources of the Elk Hills, California: U. S. G. S.
Bull. No. 835, pp. 47 to 49 (1932).

It is well settled that mineral lands are excluded from the lands
granted to California by the Act of Mafch 3, 1853 .(10 Stat. 246).
Mining Co. v. Congolidated Mining Co., 102 U. S. 167 (1880). It is
also clear that that.act did not constitute a grant in paesnti, and
that no title to any ,land passes under the statute.prior to.approval
by the Com missioner of a survey officially identifying the an as
Section 16 or 36 of a township. Until that time the 'United States
can dispose of the land-s it sees fit; and any segregation of land
from the public domain prior to approval of the survey prevents
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passage of title under the statutory grant. United States v. Morrison,
2401T. S. 192 (1916). If the Section 36 here in controversy was
known to be mineral in character on January 26, 1903, title to it has
never vested in the State of California and the claims of the trans-
ferees under patents granted by the State are invalid. See West v.
Standard Oib Co., 278 U. S. 200, 208 (1929). Section 36 was known
to be mineral on that date if " the known conditions at that time were
such as reasonably to engender the belief that the lands contained
oil of such quality and in such quantity as would render its extraction
profitable and justify expenditures to that end." United States v.
Southern Pacifc Company, 251 U. S. 1, 13-14 (1919).

The United States has put forward as proof of the known mineral
character of Section 36, at the time of the approval of the survey,
evidence which falls into two, fundamental and distinct categories:

(1) Evidence of the conditions in the Elk Mills and in the sur-
rounding country observable at that time, and of the then state of
geological knowledge, supporting the conclusion that " an ordinarily
prudent man, understanding the hazards and rewards of oil mining,
would be justified in purchasing the lands for such mining and mak-
ing the expenditures incident to their development, and * * *
that a competent geologist or expert in oil mining, if employed to
advise in the matter, would have ample warrant for advising the
purchase and expenditure." United States v. Southern Pacifie Co.,
251 U. S. 1, 13 (1919). This evidence consists of the testimony of
witnesses and experts embodying the statements of others with respect
to the conditions they had observed in the region prior to or shortly
after 1903; voluminous testimony by geologists as to the conditions
observed by them in the course of extended personal inspections before
and during the hearings; exhibits consisting of extracts from scien-
tific and other publications showing the state of geological knowledge
and belief of 1903; and the testimony of four geologists called as
expert witnesses to.testify, on the basis of those conditions and that
knowledge, that in 1903 " an ordinarily prudent man?' advised by a
" competent geologist or expert in oil mining" would have been justi-
fied in purchasing Section 36 for oil development.

(2) Evidence that specific people actually believed prior to 1903
that the Elk Hills. were chiefly valuable for oil. This evidence com-
prises the testimony of a few witnesses who testified that prior to
1903 they believed that the Elk Hills were valuable for petroleum,
and extracts from publications which are thought to show that the
authors had come to a like conclusion. Three special pieces of evi-
dence relied on by the Govermuent likewise fall into this category
of actual belief: (a) the miners' petition of 1899' and the resultant
suspension from disposition in 1900 of the Elk Hills and adjacent
land, (b) the return of Section 36 and other sections in T. 30 S., R.
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23 E., M. D. B. & M., as mineral in character embodied in the official
survey, and (c) a letter written on June 25, 1909, to the Attorney
General of the United States, by Frank J. Carman, who claims part
of Section 36, in which Carman stated that various sections of land
in the Elk Hills then patented to the Southern Pacific Company,
two of which adjoin Section 36, were known to be mineral in char-
acter prior to December 12, 1904, when the patents were granted.

The claimants of the land rely chiefly upon:
(1) Evidence consisting of the testimony of geologists and other

witnesses that the conditions observable in 1903, regarded in the
light of geological knowledge then available, did not justify the
acquisition or development for oil of Section 36.

(2) An abundance of testimony by witnesses variously equipped
to express and support an opinion upon the question that, prior to
1903 and for sene years thereafter, they did not believe the Elk
Hills to be valuable for oil, and that they had never heard contrary
opinion expressed. In this class of testimony fall three pieces of
evidence emphasized by. the claimants: (a) the reports dated Janu-
ary 22, 1904, and March 22, 1904, of Special Agent E. C. Ryan,
recommending lifting of the suspension of 1900, and the resultant
restoration of the Elk Hills and adjacent lands on April 5, 1904; (b)
a letter dated November 5, 1910, from George Otis, Smith, Director
of the Geological Survey, to the Secretary of the Interior, in re-
sponse to the latter's inquiry dated October 26, 1910, with respect to
certain sections in the Elk Hills involved in a suit to cancel patents
issued to the Southern Pacific Company December 12, 1904, in which
it is stated that " although these lands are unquestionably oil lands,
this office does not know of any evidence which would be of value in
canceling patent "; and (c) certain testimony given before Con-
gressional committees in 1916, and contemporary statements by Sec-
retary of the Navy Daniels, that very little commercial oil would be
found in Naval Petroleum Reserve No. 1, which is comprised of
land in the Elk Hills, including Section 36.

(3) As evidence both that reasonably prudent oil operators would
not have been justified in developing Section 36 in 1903, and
that no one then believed the Elk Hills to have any petroleum value,
the claimants rely heavily on the evidentiary weight of the fact that
no serious efforts to obtain oil in the Hills were made until after
the discovery of oil in the Buena Vista Hills in 1910, seven years
after the date of approval of the survey.

GEOLOGICAL CONDITIONS OBSERVABLE IN 1903

The surface of the Elk Hills is very generally covered by alluvial
deposits, and only the uppermost stratum of the underlying rock is
anywhere exposed at the surface. Analysis of the stratigraphy of
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the hills, without recourse to the logs of wells drilled since 1903,
therefore depends almost completely upon projection of the dip of
strata exposed on the slope of the Temblors to the southwest, and at
McKittrick to the west.

Along the slope of the Temblors which faces toward the Elk Hills,
and from a point over-ten miles north of McKittrick to a point south
of Maricopa, are plentiful exposures of organic rocks, known as
Monterey shales, which consist of siliceous shales of marine origin,
containing diatoms. This shale is now and long before 1903 ad-
mittedly was believed to be the source of oil in western Kern County.
The site of its occurrence in the Temblors is one of profound geologic
disturbance; and the Monterey shales now lie in sharp, compressed
folds or anticlines, and are frequently faulted. The thickness of this
stratum varies, according to the testimony of the geological witnesses,
from 3,000 to over ,000 feet. The exposures farthest down the Tern-
blor slope show the stratum to be dipping under the Midway Valley,
the degree of dip varying with the particular exposure from five
degrees to nearly forty degrees. The Monterey shale is overlain con-
formably by, and frequently intercalated with, a stratum of sands
and conglomerates, also containing some diatoms, known as the Santa
Margarita formation. Diatomaceous shales similar to, although not
identical with, those which occur in the Temblors, are exposed on
the eastern flank of the San Joaquin Valley, near the Kern River
field, at Poso Creek.

The Monterey shale and the Santa Margarita formation are over-
lain unconformably by the Etchegoin, a marine or brackish water
sedimentary formation consisting largely of sandstone, but approach-
ing shale in spots, and containing coarse grit, conglomerates, and
some clay. Exposures of this stratum are not plentiful, but it has
been definitely identified at a point about a mile southeast of McKit-
trick and at two other points in the Temblors, one at Midway and the
otherwest of Maricopa. Pack, suprai, pp. 44-47. The limits of the
Etchegoin are still hard to fix as it is not easily distinguishable from
the Santa Margarita below and parts of the Tulare above. At the
extreme. south end of the San Joaquin Valley it is now thought to
have a thickness of some 800 feet, while at McKittrick the exposure
is probably not over 200 feet in thickness. There is no evidence that
in 1903 this stratum had been isolated from the adjacent beds, and it
was not named until at least two years thereafter; but it is undis-
puted that geologists and oil men in 1903 recognized in the sandstones
and conglomerates of either the Santa Margarita or the Etchegoin
a suitable reservoir bed for the oil produced in the underlying dia-
tomaceous shale.
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The topmost stratum has been called the Tulare or Paso Robles
formation, and is referred to in the testimony as the " cap rock"
series. This stratum includes sandstones, grit, layers of clay shale
and marl beds and conglomerates. Whether it overlies the Etchegoin
conformably or unconformably is a matter in which the testimony is
in some conflict. Probably the question could not have been readily
determined in 1903, but would have had to await the outcome of
extensive geological mapping. Apparently it- is now thought that
these strata are conformable. Pack, 8upra, at p. 47; Woodring,
Roundy and Farnsworth, supa, at p. 25. The thickness of the
Tulare, where it is exposed along the Temblors, is about 2,000 feet.

All these strata dip down under a blanket of alluvium at the base
of the Temblors, and no rock strata are exposed in the Midway or
Buena Vista Valleys. In the vicinity of McKittrick there are ex-
posures of Etchegoin and of a diatomaceous, bituminous shale which
probably belongs to the Santa Margarita formation; but this is the
only point which is nearer to the Elk Hills than is the edge of the
Temblors where these underlying strata are observable at the surface.
The Tulare alone is exposed in the Buena Vista and Elk Hills.

The area called the Elk Hills is admitted by the claimants to con-
stitute an anticlinal fold, or elongated dome. From the high points
of the structure the strata dip downward in all directions, and it is
therefore referred to in the testimony as a " doubly plunging " anti-
line. The structure is not, of course, perfectly regular; near its base

are one or two small, sharp folds called "pop-up " anticlines, and
along the crest of the hills ares several minor folds or wrinkles super-
imposed upon the principal structure. The dip of the strata along
the flanks of the main fold is gentle, and, on the average, does not
exceed five degrees. It is conceded that such a structure is now con-
sidered to be well adapted to imprison oil forced upwards through
permeable strata by the pressure of subterranean water and is
therefore an occurrence favorable to the accumulation and retention
of oil.

Whether the Elk Hills structure is an "obvious anticline ", as is
claimed by the United States, or whether 'determination of its
presence is as difficult as the discovery of " hidden faces in trees ",.
as was figuratively suggested by one of the geological witnesses for
the claimants, has been debated by the parties at length. As is
stated by the register, " the entire area is covered with soil and de-
composed strata to such an extent that one may travel miles over it
without finding any very definite outcropping or indications of an
anticlinal structure except the suspicion that might be created by the
general topography." (Register's opinion, p. 18.) But careful ex-
amination in 1903 would have disclosed strata in various parts of
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the hills dipping in opposite directions from their crest and this
would have confirmed the suspicion to which the topography gives
risei Government geologists noted and commented on the anticlines
in both the Buena Vista and Elk Hills in a publication dated 1910.
Ralph Arnold and Harry R. Johnson, Preliminary Report on the
McKittrick-Sunset Oil Region, U. S. G. S. Bull. 406, pp. 81, 93, 99,
210 (1910). Likewise a map has been submitted in evidence which
was made by a geologist employed by the Southern Pacific Company,
Josiah Owen, probably in 1903 and certainly before the death of
Owen on December 19, 1909. On this map the crest of the Elk Hills
anticline is accurately plotted, and shown to extend across the north
part of Section 36. Frank J. Carman, one of the claimants, described
lands in the Elk Hills in a, letter to the Attorney General of the
United States, dated June 25, 1909, as being " situated on the axis
of a well-marked anticlinal fold." There is no suggestion that im-
provements in methods of geological mapping made what was possi-
ble in 1909 or earlier impossible in 1903. George M. Cunningham,
the principal geological witness for the claimants, who severally
criticized the Government's contention that the anticline is " obvious,"
himself admitted that, even before 1903, thorough geological map-
ping would have revealed " a very gently folded anticlinal structure."
(Cunningham, 4408-09.) Taking all the evidence into account, there
is no doubt that the existencesof the Elk Hills anticline was determin-
able prior to January 26, 1903.

Concerning the question whether the Elk Hills anticline was
ever actually observed and recognized by anyone prior to 1903,
the evidence in the record is not plentiful. B. K. Lee, a witness
for the United States, testified that he noticed an anticline in the
Elk Hills in 1900 while passing through the railroad cut at the
west end of the hills, that he discussed the anticline with Josiah
Owen in the spring of 1903, and that in 1909 he traced the Elk Hills
anticline down from the western end to Section 36. -It is possible
that Lee reached no conclusion before 1903 with respect to the rela-
tion which the main fold of the Hills bore to the anticline which he
observed in the railroad cut; and he certainly did not determine its
relation to Section 36 until long afterwards.

Another Government witness, Colon F. Whittier, showed an
understanding of the principle which explains the accumulation
of oil in anticlines, and testified that this knowledge on his part
antedated .1903. He was never in the Elk Hills until long after
that time, but he had, prior to 1903, passed through the railroad
cut at the west end and over the road at the east end by Buena
Vista Lake. He testified that he then thought the Hills had " the
natural structure of an anticline ", and that from the train windows
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in the railroad cut he had observed dipping strata which he then
thought showed the structure. Whittier's observation of the dip-
ping strata at both ends of the Hills was sufficient to warrant his
conclusion that an anticlinal structure was present.

While the testimony concerning the existence in the Elk Hills
of any surface indications of oil is in great conflict, there is no
dispute that oil seeps, deposits of brea and asphalt, and gas blow-
outs, occur abundantly in western Kern County. Numerous seep-
ages and outcrops lie in a line running from northwest to southeast,
passing about a mile to the west and south of McKittrick, and fol-
lowing the course of a small anticline which runs out into the
McKittrick Valley from among the Temblor foothills. The last
of these outcrops occurs about a mile and a half southeast of Mc-
Kittrick near the end of the anticline. Another and much more
extensive series of seeps runs down the northeast slope of the
Temblors from points well north of McKittrick past Sunset to
the south. Across the San Joaquin Valley, near Bakersfield, are
the seeps which led to the discovery of the Kern River field.

Near the east end of the Buena Vista Hills, in Sec. 11, T. 32 S.,
R 24 E., M. D. B. & M., is an area of some 200,000 square feet where
the sands are cemented with a brownish substance. Sulphurous
fumes are given off, and the sands are inflammable. Professor
Mather, a geological witness for the Government, testified that gas
which can be ignited is still escaping here, Other witnesses, how-
ever, denied this. Arnold and Johnson in their report refer to
the exposure as containing sands "very heavily impregnated with
oil" and as " oxidized asphalt." Arnold and Johnson, spra, at
pp. 82,, 211. Gester, a geologist called by the claimants, denied
that it was asphalt. (Gester, p. 4522.) But, whether or not the
exposure is now or was in 1903 a live seep, and whether or not it
contains oil, the great weight of testimony is that gas at one time
escaped in this area, and that it is a strong indication of petroleum
underneath. (Tolman, p. 143; Fairbanks, p. 51: Veatch, p. 12;
Mather, p. 47; Gester, pp. 4522-23; Whittier, p. 398; Wiley, p. 3675;
Williams, pp. 758-59; Arnold and Johnson, supra, pp. 82, 211.
Contra: McMillan, p. 25; Bennett, p. 3324.) Clearly, too, it was
seen and taken to be an indication of oil prior to 1903 (Whittier,
p. 342-398).

The Government introduced testimony purporting to prove the
existence of seepages in three places in the Elk Hills. One of
these, alleged to have been found in the east end of the Hills, on
Sec. 2, T. 31 S., R. 24 E., M. D. B. & M., was thoroughly discredited
by the claimants' testimony and may be disregarded. Deposits of
dried oil and asphalt have been found in a dry wash running
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through the railroad cut at the west end of the Elk Hills. After
rainfall, a considerable volume of water rushes through this wash
from the region near McKittrick, and much of the oil found in the
cut has undoubtedly been carried down stream from the McKittrick
seeps, and deposited along the shores of the wash. Professor
Mather expressed some doubt that oil could flow so far, but Cun-
ningham, who lived in Bakersfield and was well acquainted with
the region, testified that he had actually seen oil from McKittrick
washed down the cut (Mather, p. 44; Cunningham, p. 4353).
Veatch did conclude that some of the oil which seemed remarkably
free from impurities came from a seep in the cut itself (Veatch
pp. 13-18). But his conclusion probably was incorrect, in view
of the undisputed fact that much oil does wash down the cut, and
that the only oil found in that vicinity is found along its shores.
The only conclusion which can fairly be drawn from the record is
that the actual existence of seeps in the railroad cut has not been
proved.

No question of fact in this case has been disputed more vigorously
than that of the nature of the exposure of darkened earth in the
northwest corner of Sec. 32, T. 30 S., R. 24 E., M. D. B. & M., which
is the third occurrence in the Elk Hills alleged by the Government
to be a surface indication of the presence of oil and gas in the Hills.
iHere some brown or black substance, which apparently was de-
posited in liquid form, has surrounded the sand particles, and
cemented them together. It is not readily, if at all, inflammable, and
the odor which is given off by the application of flame to it does not
resemble the smell of burning oil. It is deposited in at least two
places along the banks of a gulch, and penetrates the earth to a
depth of about 10 feet. It is admitted by the Government that this
substance is not in its present form bituminous, and that it does not
now contain any oil; but it is vigorously contended that it is of
petroleum origin and lacks the usual characteristics of petroleum
only because of prolonged exposure and consequent oxidation. The
geologists who appeared for the Government uniformly declared
their belief to be that this so-called " Lamont seep " is of petroleum
origin. The geologists called by the claimants, with equal uniform-
ity, denied such belief and testified that it was in no way an indica-
tion of oil or gas in the ground beneath.

Detailed and exhaustive analyses of the material were made by
Dr. Morse, a chemist called by the Government, and by Dr. Danner,
also a chemist, and a witness for the claimants. Dr. Danner demon-
strated that the material does not respond significantly to any of the
usual tests for petroleum and succeeded in extracting a sugar from
it, wherefore he concluded that it is of vegetable origin. Dr. Morse
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showed that known hydrocarbons, if subjected to a long or intensive
process. of. oxidation, will lose many of their characteristics, and
cease to react to the usual petroleum solvents. He also succeeded in
producing pentose sugar from hydrocarbons. But his tests, while
they convincingly showed that Dr. Danner had not proved the " La-
mont seep " not to be of petroleum origin, were not so effective in
affirmatively establishing such origin. Dr. Morse never showed
that vegetable and other nonpetroleuin substances might not respond
to his tests in the same manner as did the "Lamont seep" earth;
and when asked upon what he based his conclusion with respect to
its origin, he relied upon the appearance of the material and its
presence in the general vicinity of known oil land-the very factors
to which laymen would give weight. The result of the chemical
disputation was, therefore, a stalemate, and the origin of the " La-
mont seep" remains, so far as this controversy is concerned, unde-
termined.

But it does not follow that this occurrence should be dismissed-
from consideration. The testimony of Drs. Tolman, Mather, Morse,
and Fairbanks certainly demonstrates the reasonableness of a belief
in the "Lamont seep " as an oil indication Its appearance and lo-
cation are such as would normally arouse a prospector's curiosity
and hopes, and even its failure to respond to the usual tests would
not be likely in every case to destroy belief in it as an oil indication.

It is not surprising, therefore, that the " Lamont seep " attracted
much attention after its discovery in 1899. J. I. Wagy, who saw it
at that time, testified that he took it to be an oil and gas blowout,
as it looked like similar manifestations in the Sunset field (Wagy,
pp. 145-46). W. G. Sylvester found it the same year, and testified
that he succeeded in burning it and believed it to be an oil indica-
tion (Sylvester, pp. 389, 420, 428). Other witnesses came to a like
conclusion (McCutchen, p. 306; McMurdo, p. 432-433; Sarnow, p.
323). The Los Angeles Herald for October 30, 1901, carried a ref-
erence to the exposure which, while inaccurate in description, indi-
cates that it was known to more than a few (U. S. Ex. 7-1D). Of
course, the uncertain nature of the substance led some to doubt its
significance (Doan, p. 1247; Dyer, pp. 206-208; Crites, 1673, 1767).
But the evidence clearly shows that, prior to 1903, the. "Lamont
seep " was thought by several persons to be an indication of oil, and
that such. belief in its significance was reasonable.

One well had been drilled in the Elk Hills prior to 1903. This
was drilled at the eastern end of the hills in the northeast corner of
Sec. 11, T. 31 S., R. 24 E., M. D. B. & M., and is referred to in the
testimony as the " Hoy Well." It was drilled in 1901 by the Western
Union Oil and Development Company, the members of which in-
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eluded B. F. Hoy, who was not called as a witness, and F. D. Lowe,
who was called by the Government. The promoters had, apparently,
planned to drill to a depth of 1,200 feet, but after the well had
reached 560 feet, financial difficulties led to the cessation of opera-
tions (Lowe, pp. 89-90). The well struck a small amount of gas,
which was subsequently used to run a cooking stove in the camp
(Allison, pp. 13-14; Lowe, p. 90; McMurdo, p. 432). Drops of oil
were found on the bit of the drill, but it is unlikely that it was any-
thing but lubricating oil used for drilling.

The claimants contend that the gas, found in the Hoy well was
"marsh gas " rather than petroleum gas. These two sorts of gas
are similar chemically, in that marsh gas is composed of methane,
which is the principal constituent of petroleum gas. Marsh gas
comes from decayed vegetable matter and is not an indication of
the proximity of oil. It is now known that gas is frequently found
in the Elk Hills at depths less than 500 feet. Pack, supra, at p. 164;
McLaughlin, Natural Gas Development in the Elk Hills, Summary
of Operation of California Oil Fields, p. 5 (May 1919). But such
knowledge was not available in 1903, and the question would have
been determined largely by inference from the surroundings. The
well was situated in a sort of small valley in the Hills, but was 500
feet above the adjacent countryside. The climate is arid, and vege-
tation is extremely scanty. In view of these factors it would have
been reasonable to conclude that the gas in the Hoy well could not
have come from decayed vegetable matter and that it was petroleum
gas. The amount of gas obtained, however, was small, and the dis-
covery did not attract much attention at that time, although one
witness did then consider it an oil indication, and the Los Angeles
Herald of October 30, 1901, commented on the discovery (McMurdo,
p.432; U.S. Ex. 7-D).

KNOWN CONDITIONS VIEWED IN THE LIGHT OF GEOLOGICAL KNOWLEDGE

IN 1903

The evidence and inferences upon which the Government geolo-
gists base their conclusion that it could have been determined in
1903 that the Elk Hills were valuable for oil may be stated very
briefly. Their conclusion is based upon the proposition that it could
have been determined, by a competent geologist, from conditions
observable and knowledge available in 1903, that: (1) the Monterey
shale is the source of oil in western Kern County; (2) the Santa
Margarita, Etchegoin, and perhaps parts of the Tulare constitute
a suitable reservoir for oil produced in the underlying Monterey
shale; (3) the Tulare is a formation sufficiently impermeable to
imprison the oil and prevent its escape from the reservoir below;
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(4) the source and reservoir strata continue from their outcrops
along the Temblors and underlie the Tulare exposed in the Elk
Hills; (5) oil tends to accumulate in anticlines and the Elk Hills
is an anticline; and (6) the reservoir strata would be found in the
Elk Hills at a depth within reach of the drill.

(1) Source Rock

The presence in the Coast Range of thick layers of shale heavily
impregnated with bitumens was noted and discussed as long ago as
1855 by Dr. John B. Trask, the first State Geologist of California.
Trask, Geology of Coast Range, California: Doc. No. 14, (Cal. Sen.,
pp. 24, 25, 28 (1855) see also W. B. Phipps, Exploration and Sur-
veys for a Railroad from the Mississippi River to the Pacific Ocean,
vol. V, part 2, pp. 178, 189 (1857). By 1865 this shale was recog-
nized as oil bearing and as a possible source of commercial deposits
of petroleum. J. D. Whitney, Geological Survey of California, vol.
1, pp. 116-118 (1865). A year later they were said to be the source
of oil in Los Angeles County. E. Frignet, Coup d'oeil sur la Con-
stitution Geologique et Miniere de la Californie et de Territoires
Voisins: Bul. 23, Soc. Geol. de France, p. 37 (1866). And in 1894
it was stated in a publication of the Geological Survey that the
diatomaceous shales were the probable source of most of the oil of
California. A. C. Lawson, Report 1893-94, U. S. G. S., p. 178. An
article written in 1897 by Dr. H. W. Fairbanks states that the
bituminous shales were laid down under the ocean and are composed
partly of the remains of microscopic animals, the decomposition
of which produced the oil. Fairbanks, Outline of the Geology of
California: vol. LXXIV, Mining and Scientific Press, p. 213 (1897).
He also stated these shales to be the " main source of the oil and
asphaltum which is so widely distributed through the Coast Ranges."
Fairbanks, Geology of a Portion of the Southern Coast Ranges:
The Journal of Geology, p. 562 (1898). McMillan, a geologist
called by the claimants, who examined the Elk Hills prior to 1903,
testified that he knew in 1900 or 1901 that the Monterey shales
constituted "the principal source of oil, by chemical reaction."
(McMillan, p. 49.) The current belief of most geologists with re-
spect to the origin of oil in the Coast Range is not significantly
different from that of Fairbanks, and is well stated by Pack:

The chief reservoirs of petroleum in the Sunset-Midway district are the
feebly consolidated sandy beds of the McKittrick group, but the petroleum
is believed to have originated not in these beds but in the fine-grained beds
of organic origin that make up so large a part of the Maricopa shale and of
the upper portion of the Vaqueros formation in certain parts of the region.
These fine-grained beds are chiefly the so-called diatomaceous shales, which
are composed in large part of the remains of minute plants and animals-
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diatoms and foraminifers-and it is from the decomposition and alteration of
these organisms that the petroleum now found in the Sunset-Midway field
results. In parts of the region the organic material contained originally in
the fine-grained beds appears to be not so much the remains of diatoms as
of larger terrestrial vegetation, and it is probable that part of the petroleum
has been formed by the alteration of this coarser vegetal material. But in
any case it seems clear that the ultimate source of the petroleum is the
organic material originally contained in these beds.

There is nothing new or startling in the theory that the petroleum in Cali-
fornia has been formed from the organic material contained in the diatomaceous
shales, for those shales have long been considered the source of the oil (Pack,
supra, at p. 70).

All doubts on this question have not yet been removed. See W. A.
English, Geology and Oil Resources of the Puente Hills Region,
U. S. G. S., pp. 69-71 (1926)'. But it is clear that for many years
before and after 1903 it was generally believed that the Monterey
shales constituted a source of petroleum.

(2, 3) Reservoir and Cap Rock Series

It was well known long prior to 1903 that the mere presence of
oil-producing strata is not alone sufficient to bring about commercial
deposits of petroleum. There must also be present some sort of res-
ervoir rock, with pores or interstices of sufficiently large dimensions
to permit the movement of oil through them; and this rock must
bear a stratigraphic relation to the source rock such as will permit
the movement of oil out of the latter and into the former. In addi-
tion, there must be some sort of cover over the reservoir series to pre-
vent oil from escaping and being dissipated over the surface of the
earth. Sometimes the oil itself may coagulate and seal the surface
openings, but it is preferable to find some comparatively impervious
rock stratum overlying the reservoir series. These basic principles
of oil accumulation were established well before the end of the nine-
teenth century. Edward Orten, Preliminary Report upon Petro-
leum and Inflammable Gas: Geol. Surv. of Ohio, pp. 9-15 (1886);
I. C. White, Petroleum and Natural Gas: W. Va. Geol. Srv., pp.
178-79 (1889); W. J. McGee, Rock Gas and Related Bitumens: 11th
Ann. Rep. U. S. G. S., p. 604 (1890); George I. Adams, Principles
Controlling the Geologic Deposition of the Hydrocarbons: 33 Trans.
Am. Inst. Min. Eng., p. 342 (1903); J. D. Whitney, sux, pp. 17-18;
Charles L. Brace, The New West, p. 298 (1869).

The pores in the sandstone and the interstices between the con-
glomerates contained in the Santa Margarita, Etchegoin, and parts
of the Tulare, are well adapted to serve as a reservoir for oil; and
this was certainly known prior to 1903, since oil was actually being
produced from these strata at McKittrick, Midway, and Sunset. The
shales of the Tulare are sufficiently permeable to constitute a cap
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rock series; and this likewise was known, since most of the seep ages
occurred in sand strata and since wells were actually drilled through
the Tulare to underlying oil sands.

(4) Presence of Source Rock and Reservoir Series Beneath the Elk Hills

While it is now known, from the logs of wells drilled in the Elk
Hills since 1903, that the shales of the Monterey series and the sand-
stones, shales, and conglomerates of the Etchegoin underlie the Hills,
-there are no outcrops of these strata in the Hills which would in 1903
have disclosed their presence. Nevertheless, all the Government
geologists testified that a competent geologist in 1903 could have
determined that these strata extend out into the San Joaquin Valley
from the Temblors, and underlie both the Buena Vista. and Elk
Hills. To understand this conclusion it is necessary to consider
their analysis of the geological history of this region.

The historical evidence was developed in more detail by Dr. Tol-
man than by any other witness. To him, careful study of the sur-
face of the region discloses " a definite history of marine invasion,
of deposition of thick marine sediments, of uplift of the earth, the
folding of the strata, of withdrawal of the sea, of readvance and
extensive deposition of sands, and further folding: All of this history
can be read by any competent geologist * * (Tolman, p.
119). Dr. Tolman went on to state in more detail that it is clear
from' the diatomaceous character of the Monterey shales that they
were deposited in deep water, and that it is equally clear from the
deposition of the shale on both sides of the San Joaquin Valley that
the whole valley was once the floor of a great bay or arm of the
ocean whose eastern shore was the base of the Sierra Nevada Moun-
tains. The area which is now the Temblor range was subjected to
great pressure, which lifted- it above the water level and caused its
present folded and faulted condition. The waters then withdrew,
and erosion set in, which accounts for the consistent unconformity
between the diatomaceous shales and the overlying strata. Then
the ocean readvanced, turned the valley into a great bay, and ex-
tensive deposition of sands occurred. A gradual uplift of the valley
floor, and the resurgence of more recent uplifts, such as the Elk
Hills, followed. The water in the valley changed from ocean salt
to brackish, and gathered in lakes. The Tulare was deposited on
the floors of these lakes and, perhaps, subaerially. Its general con-
formity with the Etchegoin shows that no long period of erosion in-
tervened between the two..

The geologists who testified for the claimants did not seriously
dispute the conclusion that it could' have been determined in 1903
that'the Monterey shale, 'at some level, underlies the Elk Hills.

141



142 DECISIONS OF TE DEPARTMENT OF TE INTERIOR [

Cunningham did suggest that the exposures of shale on the eastern
side of the San Joaquin Valley are thin, and that it could not be
told in advance of drilling that the shales would be sufficiently thick
under the Hills to produce commercial oil (Cunningham, p. 4302).
The exposure of diatomaceous shale at Poso Creek, near the Kern
River field is, however, of small extent, and Cunningham's testimony
does not make it clear that the general thickness of the series is
substantially reduced. As Dr. Mather suggested, the prolific oil
production at the Kern River field is a strong indication that the
shales are adequately thick at that point. And Dr. Tolman pointed
out that in 1903 it was generally believed, as a result of the Chal-
lenger Expedition, that diatomaceous sediments were formed in the
deep sea, and that a geologist of that time would have thought the
maximum thickness of the Monterey shales to develop out in the
valley away from the Temblors.

Cunningham alone of the geologists seems to have questioned the
presence, determinable in 1903, of sands in the Elk Hills of a texture
suitable for a reservoir. The only reason he gave for this doubt was
that sand is not ordinarily found at a depth greater than 100 fath-
oms, and the possibility that the area now comprised in the Elk Hills
was at a greater depth during the period of sand deposition (Cun-
ningham, pp. 4306-4307). He admitted, however, that a gradual
subsidence of the water, with a consequently migratory shore line,
would lead to the deposition of sands over a wide area. Professor
Tolman then pointed out that sand had been found prior to 1903 at
depths as great as 900 fathoms in the Gulf of California, and that
sands might be expected at a greater depth in a bay, particularly one
into which rivers from high land empty, than on open shores (Tol-
man, on rebuttal, pp. 53-56). Professor Mather thought that the ir-
regularity of bedding in the rocks showed that the currents were
strong and the water shallow, and that sands would easily wash out to
a distance of ten miles from the shore (Mather, p. 54). In addition,
he relied upon the Buena Vista " blow-out " as evidence of continuity
of the reservoir series at least to that point, and stated that even
the absence of Etchegoin and Santa Margarita would not worry
him, since the sand lenses in the Tulare should serve adequately as
a reservoir. The preponderance of the geological testimony supports
the Government's contention that the presence of source rock and
reservoir series beneath the Elk Hills was determinable in 1903.

Evidence of actual knowledge of this condition is not plentiful.
W. L. Watts, of the California State Mining Bureau, in publica-
tions'dated 1894 and 1900, did express the belief that.porous strata
bearing gas and 6il underlay the San Joaquin Valley. Watts, Gas

' and Petroleum Yielding Formations of the Central Valley of Cali-
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fornia: Bull. No. 3, Cal. State Min. Bur., pp. 20-21, 68-69 (1894);
Watts, Oil and Gas Yielding Formation of California, Bull. No. 19,
Cal. State Min. Bur., pp. 109-110 (1900). There is also in evidence
a rough sketch of the structure of the lower part of the San Joaquin
Valley made by E. T. Dumble, chief geologist of the Southern Pacific
Railroad in 1902. This map was sent by Dumble, with a letter dated
September 11, 1902, to Josiah Owen, a field geologist in the employ
of the railroad, to assist the latter in an examination of the oil
lands around McKittrick. Dumble's sketch shows both a cross-
section taken from McKittrick to Kern, and a horseshoe-like repre-
sentation of the lower end of the San Joaquin Valley. Despite its
lack of detail, it clearly shows a stratum of sand, and two under-
lying strata of shale underlying the whole valley from McKittrick
to Kern.

An article by Marius Duvall published in 1901 clearly indicates
the author's belief in the continuity under the San Joaquin Valley
of the oil-bearing strata. Duvall, The Oil Fields of Kern Co.,
California: Vol. 1, National Oil Report No. 2, p. 6 (December 26,
1901).

(5) The Anticlinal Theory

Despite contrary contentions by the claimants, the evidence clearly
shows that many leading geologists, prior to 1903, both in Cali-
fornia and elsewhere, subscribed to the anticlinal theory of the
accumulation of oil. The essence of this theory is that the pressure
of ground water, which is heavier than oil, causes the latter to
migrate in an upward direction. When the oil meets an impervious
rock stratum it will accumulate under pressure; and, if the stratum
is tilted, the oil will move laterally and upward beneath the in-
clined under surface of the impermeable rock until escape in that
direction, too, is cut off. A doubly plunging anticline such as the
Elk Hills, with an apex from which the strata slope downwards in
all directions, is, as Dr. Mather testified, an ideal structure to trap
oil beneath the crest (Mather, p. 28).

Professor Tolman made a very careful study of the geological
literature published before 1903, with an eye to determining the
extent to which the anticlinal theory was then accepted (U. S. Exs.
AJ, AK). The extracts by himni show the development and gradual
acceptance of the theory after its initial statement in 1860. H. D.
Rogers, On the Distribution and Probable Origin of Petroleum, or
Rock Oil, of Western Penna., New York, and Ohio: Vol. 4, Pr. Phil.
Soc. of Glasgow, No. 2, p. 356 (1860); T. S. Hunt, Notes on the
History of Petroleum or Rock Oil: Smithsonian Report, pp. 325-26
(1861); T. S. Hunt, Contributions to the Chemical and Geological
History of Bitumens and of Pyroschists or Bituminous Shales, 35
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Am. Jour. of Sc. and Arts., 2d Series, p. 170 (1863); T. S. Hunt,
On Petroleum Proceedings of the Am. Assoc. Advanc. Sci., p. 29
(1867); E. B. Andrews, Petroleum in its Geological Relations, 42
Am. Jour. Sci., 2d Series, p. 38 (1866); J. S. Newberry, Prospectus
of the Neff Petroleum Co., pp. 18-19 (1866); C. A. Ashburner,
Geology of Natural Gas: Am. Mfr. and Iron World, pp. 7, 9, (April
1886); I. E. White, The Anticlinal Theory -of Natural Gas: Am.
Mfr. and Iron World, p. 11, 13 (April 1886); W. Kennedy, Report
on Grimes, Brazos, and Robertson Counties: Ann. Rep. Texas Geol.
Surv., p. 437 (1892) ; I. C. White, Petroleum and Natural Gas, Vol.
I, W. Va. Geol. Surv., pp. 175-180, 181, 182 (1899); Edward Orton,
Preliminary Report. upon Petroleum and Inflammable Gas: Geol.
Surv. of Ohio, pp. 9-15 (1886); Edward Orton, The Origin and
Accumulation of Petroleum and Natural Gas: Vol. VI, Geol. Surv.
of Ohio, pp. 8496 (1888); W.' J. McGee, Rock Gas and Related
Bitumens: 11th Ann. Rep. U. S. G. S., pp. 603-605 (1890); Hans
Hofer, The Geology of Petroleum: 1st Int. Pet. Cong. in Paris, pp.
46-47 (1900); 'G. L Adams, Principles Controlling the Geologic
Deposition of the Hydrocarbons: Vol. XXXIII, Tran. Am. Inst.
Min. Eng., pp. 342-343 (1903). There were, indeed, those who
questioned the theory. J. P. Lesley, The Geology of the Oil Regions
of Warren, enango, Clarion, and Butler Counties: Report III,
2d Geol. Surv. of Penna., p. XVI (1880). Opposition did qualify
the theory .and caution its exponents, but Dr. Tolman testified that
he had discovered no serious controversial article later than 1890
(Tolman, p. 21).

Most of the geologists mentioned above were easterners, and were
speaking with particular reference to the oil fields of Pensylvania,
Ohio, Indiana, and West Virginia. But the application of the anti-
clinal theory to the California oil fields, different in structure and
appearance as they were from those in the East, was recognized by
California geologists prior to 1903. J. D. Whitney, Geology, Vol.
I, Geol. Surv. of Cal., p. 117 (1865); H. W. Fairbanks, Sonie Notes
on the Petroleum Deposits of California: Vol. LXXVIII, No. 20
Mn. and Sci. Press, p. 533 (1899); A. S. Cooper, Genesis of Petro-
leum and Asphaltum in California: Cal. State Min. Bur. Bull. No.
16, pp. 8, 9, 19-23, 86-87 (1898); California Oil Fields, San Fran-
cisco Chronicle, p. 6c; December 31, 1899; G. H. Eldridge, The Petro-
leum Fields of California: Bull. No. 213, U. S. G. S., p. 321 (1903);
E. W. Claypole, Notes on Petroleum in California: Vol. XXVII,
Am. Geologist, pp. 156-57 (1901).

The correspondence between Owen, and Dumble, beginning in 1902,
shows their appreciation of the importance of anticlines in the search
for oil (U. S. Exs. 10-A, 10-E, 1-J). McMillan and Brown were
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both apparently relying on the anticlinal theory when they examined
the Elk Hills before 1903, as both rejected them because they did
not find any evidence of such a structure (McMillan, p. 18; Brown,.
pp. 4272, 4275). And the testimony of Whittier indicates that at
least some of the operators were aware of the importance of anti-
clines. True, Whittier had not then any belief in areas barren of
seepages, but he stated the essentials of the anticlinal theory when,
in answer to the question whether he understood in 1902 or 190B
what an anticline was, he replied:

Yes, we had learned to believe that the syncline, being a low part of the
formation, would be filled full of water and drive the oil to the high parts of
the ground, which would be the anticline, and, naturally we would look t.
the higher territory next to the seepage to find oil. (Whittier, p. 335.)

(6) Depth of the Oil

Three Government geologists attempted to give reasoned estimates
of the depth at which oil might have been expected, in 1903, to be
encountered inder Section 36 in the Elk Hills. Their methods by
no means coincided. Dr. Fairbanks estimated that the diatomaceous
shales would be found between 3,400 and 4,000 feet beneath the
surface. He arrived at this figure by taking the thickness of the
overlying strata along the Temblors as 1,400 feet, adding thereto
8,000 feet to allow for the thickening of these strata out under the

. valley, and subtracting 800 to 1,000 feet of estimated erosion on the
crest of the Elk Hills (Fairbanks, p. 118). Dr. Fairbanks believed
that oil would migrate vertically upward through the porous strata,
placed the probable depth at which oil would be found at 3,000 feet,
and stated that he had so concluded in 1909 and would have so con-
cluded in 1903 (Fairbanks, p. 47).

Dr. Mather proceeded to his estimate by gauging the dip of reser-
voir strata exposed southeast of McKittrick and six miles west of
Section 36.: Projecting this dip toward Section 36, he stated that
a 1903 geologist would have expected to reach the reservoir series at
a depth somewhere between 2,000 and 4,000 feet below the surface of
Section 36 (Mather, p. 56). The difficulty of gauging the dip! at the
exposures with precision he thought would prevent any closer esti-
mate. And he did not venture to say where in the reservoir series
the oil would be struck.

Dr. Tolman's analysis of the problem was much more elaborate.
He expressed himself as dissatisfied with any result obtained by the
projection of dips, on the ground that structures buried under the
alluvium of the valley between the exposures and the Elk Hills might
vitiate the projection, and he therefore set about the determination
of some key horizon from which vertical measurements might be made

20683-36-vol. 55-10
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(Tolman, p. 123). In the course of making his geological map of
the region he discovered and plotted various reef beds of marly
limestone in the Tulare, which outcrop in the Elk and Buena Vista
Hills along the Temblors and at McKittrick. By making a litho-
logical study of these beds and adjacent strata he concluded that the
zone in which they lie constitutes a definite geological horizon. From
exposures at McKittrick he calculated that the lowest key bed is
separated from the top of the Etchegoin by 1,000 feet of cap rock, and
from other outcrops on the slope of the Temblors in the Midway
district he found a thickness of 1,000 feet between the lowermost

:and uppermost key beds. On the northern flank of the Elk Hills
-north of Section 36 he discovered an outcrop of a marl bed which he
concluded to be the uppermost of the horizon. This bed, if projected
over the crest of the Hills, would come about 500 feet above the surface
.of Section 36, wherefore Dr. Tolman concluded that, from erosion or
other cause, 500 of the 2,000 feet which separate the uppermost key
bed from the Etchegoin is absent at Section 36, and that the reservoir
-series would be encountered at a depth of 1,500 feet. He stated that
-oil might be expected to occur somewhere in the Etchegoin series, but
-did not estimate how far below the 1,500-foot level it would be found
(Tolman, pp. 134-41).

The methods used by Government geologists in making their esti-
mates were subjected to severe criticism by Cunningham. He testi-

-fied that unconforfnities between the strata, as well as the hidden.
-structures in the valley referred to by Dr. Tolman, would render
-highly uncertain any estimates based upon the projection of the dips.
-He concluded that Dr. Tolman's estimate based upon key horizons was
of no value, because it depended upon an identification of the top-

:most bed exposed at McKittrick with that exposed on the Temblors
and that in the Elk Hills; and he did not believe such identification
possible (Cunningham, pp. 4296-4300, 4320). -

When Dr. Tolman testified in rebuttal he considerably qualified
-his original statements. He decided that there was not 1,000 feet of
--cap rock between the lowest reef bed and the Etchegoin, but, on the
other hand, that this 1,000 feet also contained reef beds, nearly down

-to the contact with the Etchegoin. This, however, did not alter his
--estimate of the depth of the Etchegoin, as the topmost reef bed was
still estimated by him to be 2,000 feet above the reservoir series.
-Me admitted that recent geological mapping shows the marl bed in
the Elk Hills, from which he measured, to be present on the very

,crest of the Hills, and that his projection of it 500 feet above the
crest was erroneous. The error adds 500 feet -to Dr. Tolman's

-estimate of the depth of the Etchegoin.
'In determining the depth to which oil wells could be drilled in

1903, it is important to distinguish between those in the eastern and
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those in the western oil fields. A well had been drilled at Erie,
Pennsylvania, in 1889, to a depth of 4,460 feet, and in Monroe Town-
ship, Ohio, in 1894, a well was put down 3,950 feet (Mather, p. 71;
J. A. Bownocker, The Occurence and Exploitation of Petroleum and
Natural Gas in Ohio, Bull. No. 1, 4th series, Geol. Surv. of Ohio,
p. 241, 1903). But the wells of the eastern fields did not need, as a
general rule, to be cased to the bottom. In California, the forma-
tions are usually too soft to permit drilling below the casing, which
must be strong enough to sustain the pressure of the side walls (Def.
Ex. 39). The difficulty with drilling deep wells in California did
not lie in the mere digging of the hole, but in developing casing
stout enough to sustain its own weight, and not part when strung
to great depth.

But while no wells cased to the bottom had been driven as deep
as those mentioned above, such wells had penetrated far below the
depths of 800 to 1,500 feet at which most of the production in
California was coming. In Jackson Township, Ohio, a fully cased
well drilled in 1902 was 2,449 feet deep. (Bownocker, supra, at p.
278.) A cased water well in Galveston in 1892 was sunk to 3,070 feet.
J. A. Singley, Preliminary Report on the Artesian Wells of the Gulf
Coastal Shore, 4th Ann. Rep. Geol. Surv. of Texas, pp. 87-95 (1892)
Hayes and Kennedy, Oil Fields of the Texas-Louisiana Gulf Coastal
Plain: Bull. 212 U. S. G. S., pp. 45-48 (1902. And in California,
at the Fullerton Field, in January 1903, a cased well was producing
oil at a depth of 2,000 feet and another was down 2,500 feet and was
being driven deeper (Def. Ex. 39). The evidence places the prob-
able maximum depth which could be reached by drilling in Cali-
fornia in 103 at 3,000 feet.

Commercial oil was ultimately discovered under Section 36 at a
depth of about 2,500 feet. But the evidence does not show that a
competent geologist could have determined in 1903 that oil, if it
existed, would be found at a depth of 3,000 feet or less. Dr. Mather
testified that the reservoir series might have been thought to be as
deep as 4,000 feet, and Dr. Fairbanks' estimate of 3,000 feet to oil is
at the outside limit of reachable depth, and is based upon a calcula-
tion of the presence of the diatomaceous shale at a depth of 3,400 to
4,000 feet. There were, indeed, several factors which might have led
a geologist., in 1903, to think the oil to be reachable. The gas blow-
out in the Buena Vista Hills, the "Lamont Seep ", if he believed it
to be such, in the Elk Hills, the gas in the Hoy well, and the presence
of seeps and the discovery of oil in a well on the so-called " McEKit-
trick Front ", which was recognized by Owen, Arnold and John-
son, and Pack as a continuation of the Elk Hills structure to the.
northwest of the railroad, all favored such a belief, as did the prob-
ability that the waters of the bay which once overlay the San Joa-
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quin Valley were not extremely deep (Mather, p. 54). It also is
significant that Arnold and Johnson, who surveyed the area before
1910, estimated the depth of oil in the Elk Hills at the crest at 900k
to 1,400 feet, basing this upon a stated thickness of the " McKittrick
Formation "-the strata overlying the diatomaceous shale-of 1,500
to 2,000 feet. (Arnold and Johnson, supra, pp. 209-10.) The register
in his opinion laid great stress upon Pack's estimate of the total
thickness of the McKittrick formation at 5,400 to 6,000 feet (Reg.
Dec. p. 12). But Pack thought the total thickness of strata clearly
identifiable as Tulare to be but 2,300 feet, recognized that oil might.
be found well above the bottom of the Etchegoin, and placed the-
strata exposed in the center of the Hills as stratigraphically lower
by 1,000 feet than those on the edge of the Hills. Pack, supra, pp..
44, 163.

The conclusion which it seems most fair to draw from the record
is that, while observable conditions provided a sufficient basis in 1903
for a reasonable belief that oil, if present, was at a depth then drill-
able, no such determination could be made with any certainty, and a.
belief that the oil was out of reach also would not have been unrea-
sonable. It is true, as the register said, that no one knew how deep
the oil sands lay until they were disclosed by the drill. This, of
course, is the almost invariable situation in unproven territory. An
unexpected thickness of the strata overlying the oil horizon is one of
the most ordinary and usual hazards of oil mining. But that a com-
petent geologist in 1903 might reasonably have determined that the
possibilities that oil was in reach were great enough to justify drill-
ing, there can be little doubt.

There is, however, no evidence that any geologist so advised any-
one prior to 1903, or that anyone had made a careful effort to gauge
the depth of oil in the Hills prior to the survey by Arnold and
Johnson. All the record discloses in this particular is that several
persons declined or decided not to drill in the Elk Hills becaus&
they thought that the oil, if it was there, was deep, and this depth
would add both to the uncertainty and the expense of the under--
taking (Sarnow, p. 325; Whittier, pp. 344, 353, 369).

POSSIBILITIES STRESSED BY TE CLAIMANTS' GEOLOGISTS

The preceding discussion fairly. states the affirmative case made
out by the 'Government geologists. On cross-examination and
through their own experts, the claimants sought to develop several
possibilities which would have prevented the occurrence of commer--
cially producible oil in the Hills, even though all of the conditions
contended for by the Government were present. Two of these-possi--
bilities require analysis.

[Vol.
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(1) Intervening Formations

The claimants have vigorously contended throughout these pro-
ceedings that, while the Monterey shales and the reservoir series are
known to be in contact along the Temblors and at McKittrick, there
is no evidence that they remain in contact out under the San Joaquin
Valley, and particularly under the Elk Hills. A formation inter-
vening between the diatomaceous shales and the reservoir beds, they
argue, would tend to prevent the migration of the oil out of the
shales and into the reservoir series, and might tend to eliminate
from the underlying strata an anticline present in those above. And
the claimants assert that a competent geologist could, in 1903, have
determined the possibility that such a formation is present in the
Elk Hills.

Both Dr. Mather and Dr. Tolman admitted that the conditions
observable in 1903 did not utterly exclude the chance of such an in-
tervening stratum (Mather, p. 94; Tolman, pp. 242-44). But while
they recognized the possibility, neither thought it strong enough to
have led a geologist, in 1903, to believe the occurrence at all prob-
able. Dr. Tolman relied on the exposure of source rock in contact
with the reservoir series at McKittrick, and thought this sufficiently
close to the Elk Hills to make extremely unlikely the presence of an
intervening stratum under them (Tolman, p. 244). Dr. Mather
thought the interstratification of source and reservoir beds observ-
able along the Temblors looked in the same direction (Mather, pp.
98-99). Dr. Tolman further stated that, even if such a formation
were present, he would not expect it to spread over a large enough
area to shut off all access of the oil to the Elk Hills anticline, and
that lateral and vertical migration would circumvent the hypotheti-
cal barrier (Tolman, pp. 242, 245-46).

Cunningham testified that the diatomaceous shales and the reser
voir beds are not in contact in the Elk Hills (Cunningham, p. 4356).
His conclusion was based upon cores taken from a well drilled by the
Standard Oil Company in 1928 to a- depth of over 8,300 feet. This
well is situated in Sec. 31, T. 20 S., R. 25 E., M. D. B. & M., one
mile west of the extreme eastern tip of the Elk Hills, at an elevation
of about 400 feet above the valley. Cunningham stated that this
well struck the Monterey shale over 8,300 feet below the surface, and
that a stratum of nonorganic, hard blue shale 2,600 feet thick inter-
venes between the Monterey shales and the Etchegoin. The blue
shale he thought to be a completely effective barrier to the migra-
tion of oil from the diatomaceous shale to the Etchegoin. He fur-
ther stated that a. well drilled in the extreme western end of the
Hills by the railroad, in Section 14, T. 30. S., R. 22 E., M. D. B. & M.,
to a depth of 4,200 feet, encountered blue' shale near the bottom
(Cunningham, pp. 4356-68, 4377, 4431-35).
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Cunningham's testimony was supplemented by Mr. G. C. Gester,
chief geologist for the Standard Oil Company, who testified that
the blue shale referred to by Cunningham is overlain by about 3,000
feet of less compact blue shale carrying lentils of sand, which belongs
to the Etchegoin series, but underlies the Etchegoin sands from which
oil is produced. He agreed with a statement in a publication by
W. A. English that this upper blue shale, which contains artesian
water and gas, makes it unlikely that the oil found in the Elk Hills
originated in the Monterey shale. English, Geology and Oil Re-
sources of the Puente Hills Region, Southern California: U. S. G. S.
Bull. No. 768, pp. 69 71 (1926). He was not sure whether the blue
shale encountered in the well by the railroad cut belonged to the
upper or the lower series (Gester, pp. 4462-65, 4557-63).

Whether these formations actually constitute a barrier to the mi-
gration of oil upward into the Etchegoin, and whether the Monterey
shales are the source of the oil produced in the Elk Hills, is a highly
speculative issue. The lower blue shale has been certainly identified.
only at the extreme eastern end of the Hills, and it is not present in!
the Buena Vista Hills or at McKittrick. There is no evidence from
which the dip of the stratum can be gauged. Dr. Tolman, when
called in rebuttal, doubted whether it extended under the whole area
of the Hills, and stated that, even if it did, it would be brittle and,
liable to be faulted, that faults are known to exist in the Elk Hills,.
and that these faults might well provide an avenue of escape for oil..
He doubted, apparently, that the upper blue shale was impermeable,.
and his testimony with respect to faults would apply equally to the
upper stratum. According to English, with whom Gester agreed,.
the upper stratum cannot be wholly impermeable, for it contains gas%
and water, and some lenses of sand. Moreover, according to the
claimants' witnesses oil also must be present in the upper blue shale.
The total thickness of both of the " barrier formations " in the deep,
well is 5,600 feet. This would bring the top of the upper blue shale
2,800 feet below the surface, and oil is said to be present in the well
at a depth of 3,300 feet (Gester, p. 4563; Cunningham, p. 4431). The
claimants have not suggested any possible source of oil other than the
diatomaceous shale, and abundant oil is present.

But the question whether these blue shales are a barrier to oil.
migration is irrelevant. They were not discovered until more than
twenty years after the date of the survey. They are relevant solely
with respect to the unknown adverse possibilities which should have
been considered in 1903 in estimating the oil value of the Elk Hills..

Cunningham alone testified that the existence of the lower stratum
of blue shale could have been determined in 1903. This determina-
tion, he stated, could have been made "by an examination of the
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outcrops along Reef Ridge, outside the limits of this area " between
McKittrick and Coalinga (Cunningham, p. 4436). Gester also stated
that similar blue shales outcrop south of Coalinga, which lies over-
70 miles to the northwest of McKittrick. Tolman thought it abso--
lutely impossible that the presence of the blue shale in the Elk Hills
could have been predicted. The outcrops known as the Reef Ridge
opposite the Kettleman Hills, he said, have never been definitely
classified as to formation. They are found over 50 miles to the north-
west in a different series, and he therefore thought projection under
the Elk Hills impossible, particularly in the absence of any exposure
for miles on all sides of the Hills (Tolman, on rebuttal, pp. 106, 107)..

There is nothing substantial in the record indicating that the
existence of the beds of blue shale in the Elk Hills could have been-
determined in 1903. But, as. has been stated, both Dr. Tolman and
Dr. Mather acknowledged the possibility that some barrier might-
exist. Neither thought it sufficiently probable to discourage exploita-m
tion of the Hills.

The fear of a barrier formation could not have been a very
substantial obstacle in 1903. If a geologist had then examined such
a possibility, he would have found no suggestion of the existence of
a barrier for miles around the Hills; he would have found
the Etchegoin and source rock in contact at McKittrick; he,
would have seen seeps and an oil well on an extension of the struc-:
ture under consideration; and he might reasonably have given weight
to the gas blowout in the Buena Vista Hills, the " Lamont seep ", and.
the discovery of gas in the Hoy well. Watts, who apparently appre-
ciated the fact of unconformity between the source rock and the over-
lying reservoir series, in his discussion of oil possibilities throughout
the lower San Joaquin Valley, does not seem to have been troubled
by fears of unexposed barriers. (Watts, supra, Bull. No. 19, Cal.
State Min. Bur., p. 107.) Likewise, Arnold and Johnson gave no
weight to such a possibility. The upshot of the debate is that, while
a geologist in 1903 might reasonably have feared the possible exist-
ence of a barrier to oil migration, this possibility was one of the usual
hazards of operating in unproven territory, and was not in itself a
hazard sufficiently serious to discourage a favorable estimate of the
oil value of the land.

(2) Absence of Water From the Structures

The anticlinal theory, resting as it does upon the tendency of water
to cause oil to migrate in an upward direction, postulates the exist-
ence in and around the structure of enough water to exert this up-
ward pressure. In the absence of water, oil may descend and be
found in synclines. The possibility that lack of water in adjacent
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strata might cause the crest of the Elk Hills anticline to be barren
of oil was recognized by several of the geological witnesses as a
possibility of which account would have had to be taken. in 1903
(Tolman, pp. 259-60; Veatch, p. 64; Cunningham, p. 4311). An
article published in 1911, which relies upon earlier publications of
the United States Geological Survey, states broadly that, since it
is uncertain whether or not the rocks of the California oil fields are
-saturated with water it is doubtful if the anticlinal theory applies

." Marius R. Campbell, Origin and Accumulation of Oil,
6 Economic Geology, p. 388 (1911). The earlier publications, how-
ever, were written with reference to two particular oil fields, and
make no such statement with reference to California oil fields in
-general. One of them states that some water is present in the field
discussed, and that where it is present, the anticlinal theory " seems
to hold good." The other states that, despite the absence of water,
the oil tends to rise, probably because of the gas found in associa-
tion with it. Arnold and Anderson, Preliminary Report on the
Coalinga Oil District, Bull. No. 357 U. S. G. S5., pp. 70-71 (1908);
Arnold and Anderson, Geology and Oil Resources of the Santa Maria
-Oil District, Bull. No. 322 U. S. G. S., pp. 72-73 (1907).

There is no evidence that lack of water in the strata sufficient to
force oil into the Elk Hills anticline was considered or would have
been considered a serious possibility in 1903. Most of the oil fields
then discovered were developed in connection with anticlines.
Eldridge, Petroleum Fields of California, Bull. No. 213 U. S. G. S.,
p. 321 (1903). Abundant water had been struck by wells drilled in
the San Joaquin Valley and some by wells in the Midway Valley.
Like many of the adverse possibilities raised by the claimants, lack
of water is one of the usual hazards of drilling on anticlines in un-
proven territory.

THE IMPORTANCE OF GEOLOGY IN 1903

Strongly contesting the importance of the geological case made by
the Government, the claimants introduced testimony intended to
show that oil operators in California. in 1903 paid little attention to
geology and geologists, and would not have. proceeded to determine
the oil value of Section 36 in accordance with the' principles set
forth by the Government geologists. This testimony tended to show
-that operators uniformly drilled near seepages and on sharp folds,
that it was believed that salt water would prevent the recovery of
oil below sea level, that drilling operations in western Kern County
'consequently had been restricted before 1903 to a narrow belt of
production along the Temblors and at McKittrick, and that it was
'believed the oil sands " pinched out" 'or turned to water below the
-valley.
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This contention, of course, raises the legal question whether the
mineral character of land must be known to or knowable by a
skilled geologist or by an average operator in order to meet the
standard laid down by the Supreme Court in United States v..
Southern Pacific Co., 251 U. S. 1 (1919). For the argument, if
valid, does not impugn the correctness of the principles set forth
by the Government geologists, but shows that operations were not
actually carried on with an eye to those principles. This legal issue
will be discussed below in some detail.

With reference to the facts underlying the claimants' contention,.
the evidence shows that, while seepages were regarded as of the
utmost importance, and little drilling was done except where they
were. located, and while most drilling was done on sharp folds,
neither of these factors was considered absolutely essential. In 1903
the largest oil field in the State-that at Kern River-was on a
horizon the slope of which is barely perceptible, and seven prospect
wells, one of which had encountered a large amount of gas, had
been drilled in the Kettleman Hills, a gentle structure lying about 50
miles to the north of the Elk Hills, upon which there are no seep-
ages. Watts, Oil and Gas Yielding Formations of California: Bull.
No. 19, Cal. State Min. Bur., pp. 135-36 (1900); Arnold and Ander-
son, Geology and Oil Resources of the Coalinga District: Bull. No.
398, U. S. G. S., p. 232 (1910). Nor was a depth below sea level
invariably considered fatal, for oil was being produced from wells
drilled in the ocean at Summerland, and from wells inland at Fuller-
ton at depths well below sea level. It probably is true that most oil
operators in western Kern County had made no attempt at a geo-
logical projection from the Temblors or McKittrick out into the
valley, and that they doubted the continuity of the oil sands toward
the east. But that there were some who saw the possibility of a wider
belt is shown by the drilling on the McKittrick front, the Hoy well,.
the Aroostock well in the Buena Vista Hills; and by the few wells
which had been drilled out on "the flat."

Geologists unquestionably played a smaller part in the course of
development of the California oil fields in 1903 than they have
over the past 10 or 15 years. Commercial exploitation of those
fields was then still in its early stages. The enormous market for
petroleum ultimately provided by the automobile was then virtually
nonexistent. Many of the pioneers in the oil business were new
to the field and those who followed them relied largely on the expe-.
rience of their predecessors, rather than on professional consultants.,

But the position taken by the claimants that geologists were uni-
formly ridiculed and regarded as a species of witch doctor and that
no one relied on their advice, cannot be maintained. Geologists
had not infrequently been employed to survey various fields in Cal-
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ifornia before 1903. The larger companies in particular seem to
have relied upon them. Thus the Southern Pacific already was
relying on Dumble and Owen in the reservation of its granted lands
and in its indemnity selections. And the evidence of the claimants'
own witnesses brought out that the Standard Oil Company had sent
a geologist' named Starke to Sunset for several months in 1905 or
1906 (Gordon, p. 2926). Other oil experts referred to by the claim-
ants as " geologists " had been in the region near McKittrick at an
earlier date. McMillan worked there for the Pacific Improvement
Co. in 1902 (McMillan, p. 6; Doan, p. 1246). E. Call Brown, who
testified for the claimants in the present proceedings, examined the
western end of Kern County for an oil man named W. H. H. Hart
in 1903 (Brown, p. 4266). He was apparently a subordinate of a
Professor Bailey of the University of Chicago, who was in charge
of the mission (Brown, p. 4237). C. F. Lufkin, whose training
does not appear, but who was employed as a professional evaluator
of oil property by the Standard Oil Company, examined the Mc-
Kittrick, Sunset, and Midway fields in 1902 and 1903. It is impos-
sible to conclude, in the face of this evidence, that geology was of no
importance to oil men and that geologists were disregarded. The
ordinary operator may or may not have paid little attention, but the
larger companies employed geologists and relied to some extent
upon their opinions.

ACTUAL KNOWLEDGE OF MINERAL CHARACTER OF THE ELKi HILLS

Lapse of time and the consequent death of many persons whose
-'testimony would have been illuminating have sadly beclouded the true
facts with reference to the extent to which the mineral character of
the Elk Hills actually was known or believed in prior to 1903. It
is doubtful whether any person competent to do so had made a de-
tailed geological examination of the Hills before that time; and cer-
tainly no such person has testified in this case or left a record of his
conclusions. It is proposed here to state briefly the evidence upon
which the Government chiefly relies in order to show actual knowl-
edge or belief.

(1) Wagy, Lamont, and Blodgett

The belief of these witnesses in the mineral value of the Elk Hills
was based upon their discovery of the " Lamont seep " heretofore
discussed. Wagy, who was a farmer and contract teamster, found
this exposure in 1899 while driving some mules across the Hills. He
took a sample to H. A. Blodgett, of the firm of Jewett and Blodgett.
In 1899 and for several years thereafter this firm was considered a
pioneer and principal operator in the western Kern fields. Blodgett
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gave the sample to W. E. Youle, upon whom the firm relied largely
for advice in drilling matters, and who was regarded as a practical
oil expert (Blodgett, pp. 134, 136; Meacham, p. 139; Jordan, p.
1926). Youle, who had died before the hearings, is stated to have
tested the material; but the results obtained by him are not disclosed.
Later, Wagy took him to examine the exposure, and it is testified by
both Charles Youle, his son, and Wagy that the elder Youle was
"enthusiastic over the outlook " (Wagy, p. 147; Youle, pp. 222, 300).
In consequence, Wagy, Blodgett, and others formed the Wagont
,Company and located some fifty sections of land in the Hills. C. W.
[Lamont, one of the locators, was employed to reside on the claims.
Some assessment work was done; but it is not clear that any sub-
stantial amount of money was expended, and the parties relocated
every two years so that failure to do the requisite amount of work
would not cause the claims to lapse. No- drilling operations were
ever undertaken, and eventually, in 1907 or thereabouts, the claims
lapsed on account of failure to relocate.

The sincerity of Wagy's belief in the oil value of the Elk Hills
is, as stated by the register, unquestionable. Its reasonableness is
more open to doubt. He relied solely on the " Lamont seep " as a
basis- for his belief (Wagy, p. 172). He was not then an oil man
and is not shown to have known anything about structure or the
theory of oil accumulation. Indeed, of the group, Youle, upon whom
the others apparently relied, alone seems to have had more compe-
tence than a layman, and the extent of his belief in the Hills is diffi-
cult to gauge. It may be inferred, however, that he believed them
to be worthy of location with a view toward oil development, since
it is otherwise difficult to see why he and the others should have
taken the time and trouble to record and post locations and to main-
tain Lamont upon the premises.

(2) Colon F. Whittier

Whittier started in the oil business in Los Angeles in 1897, and
worked for several years as a tool dresser and driller. He went
to Kern County in 1900, and became interested in two small oil com-
'panies. He spent some time looking over the country for places to
drill, and was also called for advice by the people who were drilling
the Aroostock well in the Buena Vista Hills. Although he was never
in the Elk Hills until long after 1903, he had looked at them when
passing by either end and had decided that they constituted an anti-
clinal structure. He also understood something of the significance
of such structures to the petroleum geologist. He considered locat-
ing in the Hills, but was unable to interest his brother Max, an
active operator, in them, and lameness deterred him from undertak-
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ing the locations himself. He thought the oil, if there was any, would
be deep, and evidently did not contemplate immediate drilling; but
he did testify that the Hills had sufficient oil value " to justify de-
velopment. I thought at that time there was oil in there somewhere "
(Whittier, p. 349). Counsel for the Government failed to develop the
basis of Whittier's belief. It may be inferred that he was depending
on a projection of strata from the Temblors, hoping for " lenses"
higher than the projected depth, and giving weight to the anticlinal
structure (Whittier, pp. 337-344).

(3) Other Government Witnesses

Two other witnesses besides those interested in the Wagont Com-
pany were impressed by the " Lamont see " and made locations on
the strength of it (Sarnow, pp. 323, 325; Sylvester, pp. 387, 389,
396). . W. Mccutchen made some locations in 1903, although
he apparently did not find the "Lamont seep" until 1907 (Mc-
Cutchen, pp. 292, 297, 301, 306). F. D. Lowe, who located in the
Hills in 1901, and who invested some money in the Hoy well, ap-
pareitly relied on the judgment of B. F. Hoy, who was not a wit-
ness, and the grounds of whose belief in the success of the venture
are not in evidence. With the possible exception of Sarnow, none
of these witnesses demonstrated any special competence to form a
judgment, and Sarnow did not admit to anything more than a belief
that there might be oil at an excessive depth.

(4) Publications

The most interesting publication introduced by the Government
is an article from the Los Angeles Sunday Times of February 16,
1902, entitled " Geology and Geography of Kern County and Adja-
cent Oil Fields-A Geologist's Opinion", by F. C. Grimes. This
article expresses the opinion that the San Joaquin Valley was at
one time an arm of the sea of which the eastern coast was the Sierra
Nevadas, and that the oil in the valley has come from the marine
vegetable deposits laid down on the ocean floor, and has accumulated
in the sands under impervious coverings of clay or shale. It recog-
nizes the importance of " folds " in locating oil, and amply displays
a thorough and accurate grasp, on the part of its author, of the
scientific and practical knowledge and principles then current con-
cerning the accumulation, location, and mining o petroleum. Ac-
companying the article is a map of the lower end of the San Joaquin
Valley, on which the area covered by then developed oil fields is
indicated, and also an area designated by the author as "probable
oil fields." This latter belt rims the southern end of the valley,
extending out some distance into the flat, and clearly includes the
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-area occupied, by the Elk Hills, as well as the regions where the
-Buena Vista, Wheeler Ridge, Beiridge, Lost Hills, Kettleman Hills,
Round Mountain, and Poso fields were subsequently brought in. The
~article recognizes the possibility that -the oil might be beyond reach
of the drill in some parts of this area, and that the oil sands, in other
Tarts, might thin out and render production unprofitable. But this
is treated, clearly enough, as one of the normal hazards of oil pros-
-pecting not sufficient either to preclude drilling in the delineated
areas or to detract from their designated character as " probable oil

:fields." Also, there is nothing to indicate that Grimes believed there
was any -greater danger of encountering the difficulties to which he
refers in the Elk Hills than in any other part of the area. On the
,contrary. he recognizes the influence of folds on the accumulation of
,oil and expresses the belief that the percentage of error in drilling
for oil need not be very great where the stratifications are exposed in
folds. Also, he refers to the fact that the formations flatten out
.away from the seepages and rise again " in another range of hills
into another short fold ", thus referring specifically to the outlying
hills flanking the valley of which Elk Hills is the chief and most
notable example. Indeed, the chief objections to the -article as evi-

*dence in the Government's favor are that it nowhere discusses speci-
.ally the then unnamed region later to become known as the Elk
Hills, and that the statements in the article were not supplemented
by a personal examination of its author on the witness stand. By
not. calling Grimes to testify at the hearings, the Government on the
one hand deprived the claimants of an opportunity to cross-examine
him, and on the other hand itself failed to establish the precise extent
of his actual knowledge concerning the Elk Hills in general and
-Section 36 in particular and -the precise basis of his belief in their
character as oil lands. However, the article was written and pub-
lished at a time when litigation concerning the oil character of the
lands was neither pending nor in contemplation. It plainly was in-
-tended as an unbiased scientific discussion of the oil possibilities of
the lands in the western part of Kern County. Its contents suffi-
ciently reflect adequate scholastic attainments on the part of its
author and warrant the inference that the accompanying map was
;drawn in accordance with the scientific principles discussed in the
article. The discussion, moreover, indicates that Grimes personally
visited the region and to some extent examined its oil possibilities.
This, as is amply clear on. the basis of other evidence in the record,
he hardly could have done without passing at least around part of
the Elk HiIlls and observing their general structure. In view of these
reasonably inferable facts, I am convinced that Grimes had sufficient
reason to conclude, as he did3 that the area covered by Elk Hills con-
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sisted of " probable oil fields." The article likewise makes clear that
by " probable oil fields ", the author meant fields where, subject to the
usual hazards of oil prospecting, the discovery of oil in paying quan-
tities was sufficiently probable to justify the expenditures necessarily
incident to .commercial development. Consequently, while there is
nothing to show that Grimes had in any way centered special atten-
tion on the Elk Hills, the article does show that the deductions sub-
sequently drawn by the Government geologists from the history of
the region had, in large part, been made before 1903, and that some-
one who had examined the region, made those deductions, published
his views and designated the territory in question as probable oil
lands as early as February 16, 1902, in a newspaper of general cir-
culation in the city of Los Angeles.

A short article in the Los Angeles Herald for October 30, 1901,
concerning the Hoy well is not significant except as it indicates that
Hoy, Lowe, and the members of the Wagont Company were influ-
enced by the McKittrick front, where the Sea Breeze well had found
oil. The article clearly treats the Elk Hills as part of a "range oftr
sand hills " which includes the McKittrick front. i

An article printed in the National Oil Reporter of December 26,
1901, entitled " The Oil Fields of Kern County, California," by Marius
Duval, recognized the marine history of the San Joaquin Valley,
and stated that operations to that date had touched only the rim of
the oil basin and that oil would eventually be produced from the
foothills and well in toward the center of the valley. This is in
line with Watts' view earlier expressed that " deep borings in the
valley lands of Kern County would be quite likely to penetrate
gas-yielding and possibly oil-yielding strata." Watts, supra, Bull.
No. 3, Cal. State Min. Bur., p. 21 (1894). Neither of these state-
ments is evidence of actual knowledge of the oil character of the
Elk Hills in particular, but a belief is shown that the lands, of
which the Hills form a part, in the future would prove valuable
for oil.

THE MINERS' PETITION OF 1899

This petition was circulated in the latter part of 1899, and thc
suspension from disposition based upon it was ordered February
28, 1900. The petition set forth that many lands in various counties
of Southern California were essentially mineral in character, and
should be withdrawn from agricultural entry. It refers to oil and
tar springs and asphaltum beds found in the region. Upon a blue-
print map which accompanied the petition is plotted the area for
which suspension was requested. This area covers several town-
ships east and north of Bakersfield in the Kern River region, and a
vast stretch of territory running up the western side of the San
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Joaquin Valley from Sunset to Merced County. It included all but
the eastern end of the Elk Hills, and all of the Buena Vista and
Kettleman Hills. The map and petition show that Grimes' vision
of a wide belt of productive territory on the west side of the valley,
and of an expansion of the Kern River field, was shared by many
others. The signers of the petition included mineral claimants and
persons from many other occupations. Clearly the framers of the
petition were " oil-minded " enough to foresee extensive development
of oil operations in the surrounding country, and intelligent enough
to ascertain most of the territory which future operations were to
prove valuable.

THaE Dui SuRvEY

Section 36 and other sections in the southern part of T. 30 S.>
R. 23 E., M. D. B. & M., were surveyed in November and December
1901, by James M. Duee, whose name was subsequently changed to
Dewey. In his, general description of the land, returned with his
plat and field notes, he stated that the town was in the Midway
Mineral District, and that the surveys of the ground showed "a
geological formation, with asphaltum exudations, that is regarded
by experts as an almost sure indication of the presence of valuable
petroleum deposits." He returned all the land which he surveyed
as mineral in character, and attached a list of all mineral claimants.

Dewev was associated with and financed by John A. Benson, a
real estate dealer who gave much attention to sale of indemnity
school lands selected in lieu of mineral sections. He therefore had
a clear interest in obtaining mineral returns on newly surveyed
sections, in order that he might colorably offer them as mineral base
lands. The testimony shows that Dewey's field notes were sent to
Benson's office to be typed and edited. Dewey himself was a man
of small literary ability, and he testified that he spent little time
going over the notes after they were sent back to him from Benson's
office. Benson's reputation was somewhat doubtful, and there was
abundant opportunity to alter the notes. Whether Dewey would
have countenanced changes is a matter of conjecture.

Dewey had absolutely no training as a geologist or experience in
the oil business, and he was in no way competent to form a judgment
of the oil value of the Elk Hills. Were there no suspicion of fraud
involved, his statement would not be entitled to much weight. When,
in addition, the general description refers to nonexistent asphaltum
exudations, is written in a style not even remotely resembling Dewey's.
and the survey emanates from the office of a man-of questionable
reputation who had an obvious, interest in having the land returned
as mineral, the only fair conclusion is tol give the mineral return no
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evidential weight on the issue of the character of the land. It should
be noted, however, that the questionable character of the return was
not clear on its face and that one properly examining the title of
Section 36 would be certain to encounter it in the records and would
not be justified in rejecting it without some further inquiry. Whether
its existence therefore was sufficient to put the claimants and their
predecessors in title on notice of the possible mineral character of the
land, and what significance properly should be attached to such notice,
may be left for later consideration.

THE ARMAN LETTER

On June 25, 1909, Carman, after he and his associates had made
some locations in the Elk Hills, but before he had acquired any
interest in Section 36, wrote a letter to the Attorney General of the
United States intended to persuade him to institute suits to canlcel
patents granted to the Southern Pacific Company in 1904 covering
lands in the Elk Hills, some of which adjoin Section 36. Carman ap-
parently believed that, should the patents be canceled, he would ob-
-tain, by virtue of his locations, a tight to the land superior to that
.of other claimants. This letter, which was written the same day that
gas was discovered in the Buena Vista Hills, reads in part as follows:

DPA S: An association of- gentlemen, ten in number, have appointed me
-their attorney and agent to investigate the validity of the title of certain lands
in the western part of Kern County, California. These parties located this land
-for various minerals, including petroleum. The lands are situated on the axis
,of a well-marked anticlinal fold, which has attracted the attention of petroleum
prospectors for the past ten years. It is in the vicinity of an oil field that has
been producing for more than that period, and has always been considered well

-within the oil belt.
In 1901 and 1902 two wells were drilled on the axis of this fold at points

about five miles apart. Each of them struck some -petroleum. In 1901 the
lands in question were located for petroleum by parties who spent $8;00O.00
in surveying (the land was unsurveyed by the U. S.) in properly monumenting,
building a road and -camp. The amount of -this expenditure js merely cited

-to show that these were -not merely random locations made by parties who
attached no particular value to their claims. These claims expired in two
years, and the territory was again located in 1903. During the life of this
-latter set of claims, the Southern Pacific Ry. obtained a patent to the terri-
tory in question. At -that time, and for some years -previous, it was generally
-known by oil -men to be highly desirable territory, and by oil men operAting
in adjacent fields this anticlinal fold was well known and considered to be
valuable oil territory. * * *

Acting for my friends, who have located the territory hereinafter described,
and who have found that the railroad holds a patent to the same, I make
-the claim that the -land was well known to:-be of mineral character at -and
-before the time the patents were granted, and that circumstances were suich
-tat the railroad presumably knew of .this fact. I wish to. emphasize the
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-fact that no oil development whatever has taken place ialong '-this. -anticlinal
fold, or in thg vicinity, since the date of patent that would cause, the land
in question to be considered- of any more value now than at that time. Il
other words, the value of the territory for oil is based solely upon considerations
which were known at the date mentioned, and nothing has occurred since to
enhance the value. - - -

The land above cited consists -of the following sections: Sections 19, 21, 25,
27, 29, 33, and 35 in Township 30 South, R. 23 East., Sections 31 and 33 in
Township 30 South, 24 East.

This letter was written at a time when Carman had a substantial
-interest in having the lands determined to have been known to be
mineral in character in 1904. It is quite possible that his statements
were colored accordingly. On the other hand, Carman would not
have written such a letter or made locations on the patented lands
unless he thought there was some basis for his statements. His
assertions were too nearly accurate to have been drawn from thin
air, and there is no sufficient reason to refuse credence to the con-
clusion, plainly to be drawn from them, that for some time prior to
1903, some of the oil men operating in adjacent fields looked upon
the Elk Hills as prospective oil.land. ;-

TEE CLAIMANTS' WITNESSES

The claimants called as witnesses some 0'persons of varying ex-
perience in the oil business, most of whom testified either that they
did not in 1903 or thereafter believ& the Elk Hills to be valuable
for oil or that they had never heard them talked of as, oil lands.
Most of them had neither the experience nor the educational quali-
fications to form a judgment on the oil value of the Hills. A few
of them, such as McMillan and E. Call Brown, might be called
"practical geologists." There is no necessity to discuss their testi-
mony in detail, because it is largely cumulative. One may draw
from it the following conclusions: (1) That many people living in
or passing through western Kern'County either had never heard
the Elk Hills spoken of as oil lands before 1910, or else have for-
gotten such- discussions; (2) Many'operators, looking for seeps near
which to drill, treated the -Elk Hills as valueless for oil because they
found nothing therein which they considered a seepage; (3)
That many operators working in the Temblors regarded it as doubt-
ful wbether the oil sands would be thick enough and near enough to
the surface to make possible the recovery of oil from the Elk Hills,;
(4) That at least two " practical geologists ", Brown and McMillan,
had examined the Elk Hills and had refused to recommend them.
The record shows that Brown's examination of the Elk Hills oc-
curred in August 1903, only six years after his studies had termi-
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nated, and two years after he came to California, and lasted only
two days. He made no mention of the " Lamont seep ", and found
no clear evidence of structure. One may infer from his testimony
that, had he known of the discovery of gas in the Hoy well, and
detected the anticline, his conclusion might have been different
(Brown, pp. 4272-4275). McMillan was not a satisfactory witness
because of his advanced age and nervous condition, but he testified
that the reason he declined to recommend the Elk Hills was because
he could find no anticline in them (McMillan, p. 18).

If the ideas and theories relied upon by many of those who lo-
cated in the Elk Hills were insubstantial, the reasons given by those
who scoffed at the idea that the Hills were oil lands were, on the
whole, no less so. Those who were led to their conclusion solely by
the fact that there was no certain oil seepage in the Hills overlooked
the fact, known by many before 1903, that a seepage is an important
clue in the search for oil, but is not essential where the presence of
source, reservoir, cap rock, and a suitable structure can be deter-
mined. McMillan and Brown failed to observe that the Hills con-
stituted an anticline. But the anticline was there and even Cunning-
ham admitted that careful geological mapping would have disclosed
this fact in 1903 (Cunningham, pp. 4408-09). The doubts based
upon the dip of the strata and the continuity of the sands were more
substantial. But geological analysis of the history of the region
should have led to the conclusion that sands underlie most of the
San Joaquin Valley. Dumble, Watts, Grimes, and perhaps Duvall
realized this, and theirs was the more reasonable as well as the
correct view. The depth of the oil remained an uncertain matter
until the question was settled by the drill; but this was one of the
usual hazards of drilling in unproven territory. There was no rea-
sonable basis for believing that the dip of the sands and shales con-
tinued with no flattening whatsoever, for the cap rock series reap-
peared both in Buena Vista and Elk Hills, and unless the sands and
shales below flatten out there would have had to be an enormous
wedge-shaped mass of unexposed rock stretching far out into the
valley, with its edge nosing up to the Temblors. The real danger
was not that the dip of the source and reservoir strata would con-
tinue unabated, but that the cap rock and upper reservoir series
might thicken so much that the oil would be too deep to recover.
The geological testimony shows, however, that there was reasonable
basis for a belief that the depth would not be too great, although
the matter remained for a long time uncertain. X

It cannot be said, therefore, that the testimony of the claimants'
lay witnesses. substantially weakens the evidence presented by the
Government. It does show that many people in the region doubted
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THE RYAN REPORT

or never thought about the oil value of te Elk Hills. It does not
show that those who did believe in the Hills were unreasonable.

E. C. Ryan, a special agent of the General Land Office, was ordered
on December 10, 1903, to examine the lands suspended from disposi-
tion in 1900 as a result of the miners' petition and report on their
mineral character. In reports dated January 22 and March 22, 1904,
Ryan recommended lifting the suspension of T. 30 S., R. 23 E., M. )
B. & M., and the township was reopened to entry by orders dated.
February 11, February 20, and April 5, 1904.

The Ryan report is of no more evidential weight than Duee's
mineral return. He was not a geologist nor a miner, and he had
never examined any oil lands prior to 1899 (Ryan, pp. 2490, 3191)
Apparently the absence of drilling operations and the fact that he
found no seepages were sufficient to convince him of the nonmineral
character of the Elk Hills. In addition, he interviewed a number of
residents of western Kern County, and relied on information given by,
them. It is interesting to note that, after the withdrawals of 1900,
1901, and 1902 in California, Oregon, Louisiana, and Wyoming, "a
sentiment against the withdrawals seems to have developed in the,
Department, and the agents sent to investigate the fields appear to
have reported as nonoil land nearly every tract upon which there.
were no derricks." Ball, Petroleum Withdrawals and Restorations&
Affecting the Public Domain: Bull. 623, U. S. G. S., p. 22 (1916).
The record bears out the register's conclusion that " the evidence of
Ryan appears to be of value only as to its historical character."

THE GEORGE OTIS SMITH LETTER

On October 26, 1910, Secretary of the Interior Ballinger addressed
the following Departmental letter to the Director of the Geological
Survey:
THE DiREcrop OF TE GEoLOGIcAL SvEx:

SiR: Sections 15, 21, 23, 27, 29, 33, and 35, lots 1 to 12 of Sec. 17, lots 3 to 14G
of Sec. 19, lots 1 to 12 of See. 25 and, the W/2 of See. 25, T. 0 S., R, 23 E3.0
M. D. M., California, patented to the Southern Pacific Railroad December 10,.
1904, and the SW/4 Sec. 1 T. 30 S., R. 23 B., patented to the company January 9,
1905 lie within the limits of petroleum withdrawal made upon your
recommendation.

You will please advise me as to whether your bureau is in possession of or
knows of any evidence available showing that the lands in question were known.
to contain deposits of oil or other minerals at and prior to the dates when
patents issued to the railroad company. Inasmuch as, the six-year period
prescribed by statute for instituting suits for the vacation of patents will soon]
expire the matter should be made special for report.

Very respectfully,
R. A. BALLINGER, S'ecretary.
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Director George Otis Smith replied on November 5, 1910, as follows:

The HONORABLE TiHiE SECRETARY OF THE INTERIOR:

SIR.: In reply to your letter of October 26, 1910, with regard to Sections 15,
21, 23, 27, 29, 33, and 35, lots 1 to 12 of Sec. 17, lots 3 to 14 of Sec. 19, lots 1 to
12 of. Sec. 25 and the W/2 of See. 25, T. 30, S., R. 2 E., M. D. M., California,
patented to the Southern Pacific Railroad December 10, 1904, and the SW14 of
Sec. 1, of the same township, patented to the company January 9, 1906, in which
you request advice 'as to whether this office is in possession of or knows of anfy
:available evidence showing that the lands in question were known to contain
,deposits of oil or other minerals at or prior to the dates when patents issued to
the railroad company:

Although these lands lie in extremely promising oil territory, the immediate
;area in which they are situated was virtually unprospected as late as 1908. In
-a report by W. L. Watts issued in 1900 (Oil and Gas Yielding Formations of
*California, California State Mining Bureau Bul. #19, pps. 125-131), the town-
'ship in which these lands lie is very definitely not included in the list of town-
:ships comprising the McKittrick and Temblor oil districts, although the town-
ship to the west and the township to the south are both included.

In a report published in 1904 by Lewis E. Aubury, State Mineralogist (Pro-
duction and Use of Petroleum in California, Cal. State Mining Bureau Bul.
#32 p. 41), this township is not shown on the maps of oil territory.

The geologic conditions in this township' are very similar, in fact almost
identical with those in the McKittrick district in the next township to the
west, but the only indication- known to this office that these lands might have
been considered of any possible mineral value is shown in a report published
'in' 1894 by W. L. Watts, (The Gas and Petroleum Yielding Formations of' the
Central Valley of California, Cal. State Mining Bureau Bul.. #3). In this
report Sections 25. and 36 of T. 30 S., R. 22 B., as well as other lands in the

'same township, are shown to be covered by asphalt locations of the Standard
Asphalt Company. These two sections are only a short distance from some
of the lands in question.

Although these lands are unquestionably oil lands, this office does not know
of any evidence which would be of value in canceling patent.

Very respectfully,
GKO. OTIS SMITE, Director.

While the claimants lay great emphasis upon this letter, and re-
gard it as a finding that the Elk Hills were not known to be mineral
in character in 1904, the importance of the letter is not obvious.
The Director neither denied nor affirmed the known mineral char-
acter of the Hills as of that date. He stated merely that the Survey
-did not know of any evidence which would be of value in establish-
ihg that they were then known to be mineral. No detailed examina-
fion of the Elk Hills had been made by the Geological Survey prior
to that of Arnold and Johnson beginning in 1907. There is no reason
Why the Survey should have been in possession of any evidence bear-
inlg on the known character of the Hills in 1904, and the Secretary's
inquiry was answered so soon as to preclude the possibility that any
careful investigation beyond the records of the Survey and available
publications was made after the letter was received. The letter has,
no evidential weight in this case.
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THE NAVAL RESER VE HEARINGS OF 1916

In 1916 certain hearings were held before the Committee on Public
Lands of the United States Senate concerning a bill (H. R. 406) 
to regulate the exploration and. disposition of public Lands valuable.
for coal, ol, gas, and certain other minerals.

Officials of the Navy Department took an active part in these
hearings in order to protect their interests in. the naval petroleum
reserves. Many oil men and oil companies who had located claims
prior to the withdrawals of 1908 and ensuing years, but who had.
made no discovery until after the withdrawals, were endeavoring
to obtain inclusion in the bill of a provision protecting these loca--
tions, particularly locations situated in Naval Reserve No. 2, which
included much land in the Buena Vista Hills. The oil men were,.
therefore, anxious to establish that Naval Reserve No. 1, in the Elk:
Hills, constituted a good reserve, and that Reserve No. 2 did not.

In the course of these hearings Mr. E. B. Latham, former con--
sulting geologist of the Santa Fe Railroad, appeared before the&
committee to testify as an expert. Mr. Latham expressed the
opinion that the Elk Hills did not constitute a suitable naval reserve,
and contained no commercial oil. He further stated that gas and.
a little oil were present, but that the sands were only two inches
thick, and that therefore the amount of oil recoverable was ery-
small. His estimate of the thickness of the sands was based, appar-
ently, upon a theory that the sands in that region are wedge-shaped,,
being 40 to 90 feet thick at the Teniblors, and six to eight feet thick
in the Buena Vista Hills, with the narrow end of the wedge under
the Elk Hills. /

The claimants lean heavily upon Mr. Latham's testimony, and
regard it as:showing that, as late as 1916, the Hills were not known.
oil lands. They also stress Secretary Daniels' refusal of an offer-
by the Standard Oil Company to deed to the Government the Sec-
tion 36 here in question in return for an agreement by the Govern-
ment not to contest the locations in Reserve No. 2. With respect to
the latter consideration, there is no evidence that Secretary Daniels,
had any personal knowledge of the Elk Hills; and, even if he had7
his failure to agree to such a trade is thoroughly understandable,
as the value of the lands in the contested claims was enormous..
With respect to Mr. Latham's opinion, the report of the hearings
shows that he was sharply contradicted by Mr. R. W. Pack of the-
Geological Survey, who stated that Mr. Latham had underestimated
the thickness of the oil-bearing zone in the Temblors and the Buenas
Vista Hills. Pack regarded the wells of the Associated Oil Company
in the Elk Hills as proof of their oil value. His opinion was but-'
tressed by that of Air. W. A. Williams, Chief of the Petroleum Divi4 0
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.sion of the Bureau of Mines, who estimated that Naval Reserve No. 1
-contained 128,800,000 barrels of oil. Mr. Williams had been chief
geologist of the Associated Oil Company at the time that company
drilled three productive wells in the Elk Hills, and must have been
in possession of the information disclosed by the drilling of those
wvells. The basis of Mr. Latham's conclusion with respect to the

4sands is not apparent, and his testimony is fully overcome by the
testimony of Williams and Pack.

ABSENCE OF DRILLING OPERATIONS

"The. decisions of both the register and the Commissioner appear
1to have been influenced by the fact, greatly emphasized by the
llaimants, that no drilling (except the Hoy well) was done in the
Elk Hills until 1910, after the discovery of gas and oil in the Buena

Tista Hills. It therefore becomes pertinent to inquire into the
-extent to which this circumstance evidences lack of knowledge of the
oil character of the Elk Hills, and the extent to which the failure
to drill may be attributable to other factors. In making this in-
quiry, reference will be had not merely to the evidence in the record
but also to facts published in scientific periodicals, textbooks, and
official records and publications, of which judicial notice properly

imay be taken.
In 1897 McKittrick and Sunset were the only proven oil fields

in Kern County. Although both of these fields had produced as-
phaltum and heavy oil since 1890, their combined production formed
no appreciable fraction of the total oil production of California,
which in that year was nearly 2,000,000 barrels, worth a little over
$1 a barrel. Two-thirds of this amount came from the fields in
Los Angeles County, and most of the remainder from Ventura and
Santa Barbara Counties. In 1898 California's production rose to
two and one-quarter million barrels, of which .Kern County produced
only 10,000 or less than 0.5 percent. In 1899 the State produced
over 2,640,000 barrels, of which some 15,000 come from Kern County.
During these three years the price of oil remained at approximately
$1 a barrel, and well over a half of the production came from the
Los Angeles fields.

During the latter part of 1899, the Kern River field was opened
up, and in 1900 its production had placed Kern County second among
the oil-producing counties of California, being exceeded only by
Los Angeles County. The production for the State rose well over
4,000,000 barrels, of which about 900,000, or some 20. percent, came
from Kern County. The average price per barrel for the State
dropped slightly below $1, and the'average price for Kern County
to less than 80 cents.
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1901 saw an enormous expansion of the Kern River field. The
production for the State was approximately doubled, and of this
amount Kern County produced over one-half. The average price of
oil for the State dropped to about 50 cents, and the price in Kern
County was at least 20 cents lower. Total production for the State
nearly doubled in 1902 and again in 1903, when it reached 24,382,472
barrels. In the former year Kern County produced over two-thirds
of the total supply, and in the latter year nearly three-fourths of it.
The price per barrel of oil in Kern County was about 35 cents in
1902 and 21 cents in 1903. By far the largest part of the oil produced
in Kern County from 1901 to 1903 came from the Kern River field,
its production in 1902 being over ten times as great as that of the
McKittrick, Sunset, and Midway districts combined, and in 1903
about nine times as great.

It is clear that, prior to 1903, the fields of western Kern County
had not played any significant part in the oil history of California.
Pioneer operations had, indeed, been carried on since 1890, but the
real stimulus to development of the region was provided by the
opening up of the Kern River field, and by the expansion of the
petroleum market which may be said really to have started in 1899
or 1900. Even in 1900, when many wells were drilled along the
Temblors, lack of transportation facilities crippled commercial ex-
ploitation. McKittrick had been connected by railroad to Bakers-
field in 1893, but the railroad to Sunset was not completed until the
end of 1901, and was not opened to regular traffic until 1902. The
enormous increase in production produced a shortage of tank cars,
which persisted for several years after 1902. The Midway field re-
mained without any form of transportation facilities except auto-
mobiles and teams until 1907, when a pipe-line connection was com-
pleted. In 1908 the field was connected by railroad to Sunset. Until
1908, therefore, all the material for drilling in the Midway had to
be hauled by teams, first from McKittrick or Bakersfield, and, after
1901, from Sunset. No oil could be marketed profitably until 1907.

After 1903, the oil business in California entered a phase of stagna-
tion which lasted until 1907. The market had not kept pace with the
great increase in production, which continued to rise, though not as
rapidly as theretofore, to over 29,000,000 barrels in 1904, and over
33,000,000 in 1905 and 1906. During this period the average price
per barrel for the State dropped under 25 cents, and oil was sold
in Kern County as low as 10 cents, although the average price for
a year never was below 17 or 18 cents. Toward the end of 1906 con-
ditions began to improve, and by 1907 a revival of the oil business
in the State was well under way. In 1905 and 1906 the Sunset field
had begun to develop a market for its product as road oil, which
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now was exploited niore fully, and with the completion of the pipe
lineiin 1907 and the railroad in 1908 the Midway field rapidly as-
sumed a position of great importance.

The claimants have earnestly contended that the decline in the
price of oil which took place in 1901, and the ensuing five years of
low prices, cannot be considered contributing factors in the failure
to drill the Elk Hills before 1910. They cite numerous publications
and statements of witnesses to the effect that, despite the poor con-
dition of the market, wildcat operations continued to be carried
on through all these years, and conclude that a low market price does
not tend to discourage prospecting for new oil pools. To some ex-
tent this. argument is well founded. The last few years have abun-
dantly shown that low prices do not invariably discourage drilling.
But it is impossible to believe that the decline in prices in 1901 did
not substantially check wildcat operations. The claimants have
furnished a table showing that 331 wells were drilled during the
sixteen years from 1895 through 1910 in California counties where
conmercial oil fields did not exist (Def. Ex. 247). But another
table shows that 254, or over three-fourths of these wells, were
drilled during the first eight years of the period (Defendants' Ex.
248). These figures seem to show a very substantial decline in
prospecting.

The statistics of the amount of drilling done in Kern County
during the years in question lead to the same conclusion. In 1901,
487 wells were completed. This figure dropped to 153 in 1902, rose
to 212 in 1903, and again dropped to 198 in 1904, 96 in 1905, and
59 in 1906. If the number of dry holes be taken as a more accurate
index of the amount of prospecting, it may be noted that in 1901
61 of the wells drilled were dry and that this figure likewise dropped
to 24 in 1902, 26 in 1903, 3 in 1905, and zero in 1906. The drilling
in the McKittrick-Midway-Sunset area followed the same course.
In 1901, 147 wells were drilled in this region, of which 39 were dry
holes. In 1902 these figures were 71 and 18, respectively, and in
1903, 67 and 20. Some 40 wells were drilled in 1904 and only 7 in
1906.

In addition to the effect of the low price of oil, the lack of trans-
portation facilities undoubtedly made the Sunset and Midway areas
unattractive for wildcat operations (8 Pacific Mining and Oil Re-
porter No. 5, page 5, January 5, 1907). William Edwards, a wit-
ness for the claimants, who was an employee of the Standard Oil
Company in California at the time Section 36 was acquired, and
who was well acquainted with the development of western Kern
County, himself commented upon the " slowness with which the oil
men were moving to acquire and to extend" the Midway field
(Edwards, p. 2764).
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Finally, it is a mistake to think that during the period from 1900
to 1909 no one discussed or believed in the possibility that the lands
in the Midway flat and in the Buena Vista and Elk Hills were oil
lands. The evidentiary force of the Carman letter and of Whittier's
testimony that he had heard many people refer to the Elk Hills as
"possible oil lands " has already been discussed. An article in the
Pacific Oil Reporter for February 25, 1905 states, at page 10, that-

There is a number of the best oil men in the McKittrick field, who have been
there a long time and are personaly familiar with the country, who are paying
a considerable amount of attention to the hills that lie to the east of McEit-
trick. Many samples of the formation have been brought in from that locality
and there is no doubt but what the surface indications justify further develop-
ment work in this promising section. There is considerable talk of a rig be-
ing moved into that part of the country and its operations will be watched with
great interest by oil men generally.

The "hills that lie to the east of McKittrick" are undoubtedly
the hills which have, since 1908 or thereabouts, been known as the
Elk Hills.

Another significant comment is found in David T. Day, The Pro-
duction of 'Petroleum in 1909 (1911). At page 77 there is a short
note by Ralph Arnold comlmenting upon the new oil fields developed
in California in 1909. Particular attention is directed to the dis-
covery of gas in the Honolulu well in the Buena Vista hills. Mr.
Arnold then states that " no new territory was developed outside of
the territories which have been for a long time considered oil lands."

A review of the situation which obtained in the oil fields of Kern
County from 1900 to 1910 suggests that the failure to drill the Elk
Hills before the later date is attributable to the following circum-
stances:

(1) During this period there was a great abundance of possible
oil land. Along the whole eastern flanli of the Temblors were nuinaer-
ous surface indications of the presence of petroleum. Across the
Temblors on the Carrizo Plain, and at the southern end of the San
Joaquin Valley, near the present Wheeler Ridge oil field, were more
seepages. Judged by the standards of most operators at that time,
all of this expanse of territory was preferable to the Elk Hills.
Active seepages and outerops of oil sand dissipated doubts concern-
ing the presence of whatsoever constituted the source of oil, and of
a reservoir stratum. They offered an opportunity for a very close
estimate of the depth at which the oil sands would be struck. In the
Elk Hills, on the other hand, there was no certain seepage and no
outcrop of sands. Determination of their oil bearing character de-
pended upon some knowledge of the principles governing the accu-
mulation of petroleum, and some conception of the manner in which
the strata which outcrop at the Temblors were deposited, in order
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to project them out into the Valley. The depth hazard was much
greater. The amount of capital necessary to open them up was
much larger than that required to put down a well in the virtually
proven territory along the " break " in the Temblors. Many of the
operators in western Kern County were, of course, financially able
to drill oil wells. But few of them had the resources to, justify an
excursion into unproved territory devoid of certain seepages or -out-
crops and several miles from existing development, when there was
abundant territory where the hazards of drilling were not nearly
so great. Even to such operators as may have recognized the possi-
bility or probability that the Elk Hills contained oil, these factors
must have been very persuasive of the desirability of drilling along
the Temblors, where. there was abundant territory and a minimum of
risk, rather than in the Elk Hills.

(2) In addition, there were undoubtedly many operators who did
not believe that oil would be found in the Elk Hills. Whether this
disbelief arose from lack of investigation and reliance upon an
uninformed general opinion, or from failure to recognize the con-
ditions from which the probable oil value of the Hills could be
learned, or from a genuine belief that one of the possible hazards
would materialize and prevent profitable exploitation, this lack of
belief greatly reduced the number of those who might be expected
to drill in the Elk Hills.

(3) Finally, for reasons already stated, it must be concluded that
the decline in the price of oil in 1901, and the continuation of low
prices until 1907, coupled with the poor transportation facilities at
McKittrick and Sunset, owing to the shortage of tank cars and the
total lack of railroad or pipe-line service in the Midway District,
constituted a powerful check upon prospecting operations from
1902 to 1907.

In summary, therefore, it cannot be decided that the failure to
drill the Elk Hills before 1910 proves that the Hills were not know-
able or known mineral land, or tbat no one reasonably believed
them such. It does tend to indicate that many operators either did
not believe them to be mineral or had no opinion in the matter, and
that there was a great deal of territory in Kern County which pros-
pectors and operators thought to be preferable.

CONCLuSIONS OF LAW AND FACT

(1) The Critical Date

All parties to these proceedings apparently are agreed that in
order to prevail in this case the Government must prove the mineral
character of Section 36 to have been known on January 26, 1903,
the date when the survey was approved by the Commissioner of the
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General Land Office. In Mr. Justice Brandeis' opinion in the suit
brought by the claimant Standard Oil Company to enjoin continua-
tion of the proceedings there is a statement in accord with this
assumption; but the point was neither in dispute nor necessary to
a determination of the case. See West v. Standard Oil Company,
278 U. S. 200, at p. 208 (1929). Certainly the critical date cannot
be set any earlier than January 26, 1903. Even if the grant to the
State of California be construed as a grant in praesenti, so that
upon identification of the granted land by the survey the State's title
would relate back to the date of the granting act, no title whatsoever
would pass if, at the date of approval of the survey, the land was
known to be chiefly valuable for minerals. Mining Cnpany v 
Consolidated Mining Company, 102 U. S. 167 (1880); United States
v. Morrison, 240 U. S. 192 (1916).

But it can be strongly contended that no title could have vested
in the State until April 5, 1904, when the suspension of Fbruary
28, 1900, was lifted, and that consequently a showing that the land
was known to be mineral prior to the former date would be suffi'cient
forever to bar the passage of title. In view of the provisions ink
section'7 of the granting act of 1853 authorizing the State to make
lieu selections where settlements are made upon a sixteenth- or
thirty-sixth section, or where such sections are reserved for publicr
uses, before'the survey, it is difficult, if not impossible, to construe
the act of 1853 as a grant in praesenti. Dieydenfeldt v. Daney Cold;
etc. Co., 93 U. S. 634 (1877); see United States v. Morrison, 240 U. S'.
192, at pp. 203-207 (1916); West v. Standard Oil Company, 27&
U. S. 200, at p. 208 (1929); Thompson v. Savidge, 110 Wash. 486,
498, 188 Pac. 397, 401 (1920) ; State of Califormia v. Poley cut Thonas.
4 Copp's L. 0. 18 (1877); Larsen v. Pechierer, 1 L. D. 401, at p. 403
(1882); cf. United States v. Boners Ferry Lwmbler Co., 184 Feet
187 (C. C. N. D. Ida. 1910). But ef. Higgins v. Houghton, 25 Calif:
252 (1864). If the grant is in fuwturo, the authorities are clear that
the sixteenth and thirty-sixth sections remain subject to control and
disposition by Congress. If, subsequent to the granting act and,
prior to identification of the section by a survey, the United States-
disposes of the lands or reserves them for public uses, so that they
cease to be part of the public domain, no title to such sections passes
to the State when the survey is approved. The State must either
await restoration of the lands to the public domain or recoup its
loss by means of a lieu selection. Minnesota v. Hitchcock, 185 U. S'.
373 (1902); United States v. Morrison, 240 U. S. 192 (1916); Hey-
denfeldt v. Daney Gold, etc. Co., 93 U. S. 634 (1877). The same has
been held to be true even though the grant be in praesenti. UnitecT
States e rel. New tMeuico v. Ickes, 72 F. (2d) 71 (App. D. C
1934); State of Montana, 38 L. D. 247 (1909); of. Black Hills
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JNational Forest, 37 L. D. 469 (1909); State of Washington v.
Lynam, 45 L. D. 593 (1916). Furthermore, section 7 of the Cali-
Lornia granting act (10 Stat. 247) states: "That where any settle-
:snent, by the erection of a dwelling house or the cultivation of any
Portion of the land, shall be made upon the sixteenth and thirty-

.sixth sections, before the same shall be surveyed, or where such sec-
-tions may be reserved for public uses or taken by private claims,
other land shall be selected by the proper authorities' of the State
in lieu thereof * * *." This provision clearly indicates the in-
-tent of Congress that a reservation for public uses subsequent to
-the statute and prior to the survey would prevent immediate passage
-of title to the State of school sections included in the reservation.
Cf. Sherran v. Buick, 93 U. S. 209 (1876).

The question whether the suspension of FebruarIy 28, 1900, was of
-such a nature that it would prevent passage of title to the State
Wepon approval of the survey is not free from perplexities. At the
* Outset, the difficulty arises that the intended scope and effect of the
..suspension are not clear. The withdrawal was effected by a tele-
,gram from the Commissioner of the General Landi Office to the
register and receiver' at Visalia, which merely instructed him to
:6 suspend from disposition until further orders" various townships
including the one in question. On its face this would seem to im-
-port a suspension of the land from all forms of appropriation under
the land laws. Mr. Edward C. Finney testified before Judge Bean
an 1912 in the case of United States v. Soathern Pacife Co., 251
UJ. S. 1 (1919) that, at the time of the withdrawal of 1900, when
he was an examiner in the Mineral Division of the:General Land
Office, he and other employees of the General Land Office conceived
the effect of the withdrawal to be a suspension of the. lands from
dll forms of disposition, including mineral entry. Transcript of
Record, U. S. District Ct. S. D. Cal. N. D., pp. 2370-71. But the
petition to the Secretary and the Commissioner, whicl led to the
withdrawal, prayed only that the lands "be withdrawn from entry
_-as,, agricultural lands" (U. S. Ex. 7-H). A telegram from the
~Comnimissioner to the register and receiver at Visalia dated July
19, 1900, which continued in force the withdrawal of February 28,
l1900, "for a reasonable time pending inquiry as to the true char-
,Ieter of the lands which is now in progress," states that "these sus-
.pensions do not include mineral land." When parts of T. 30 S., R.
*23 E., M. D. B. & M. not including Section 36, were relieved from
-suspension on February 11 and 20, 1904, the orders of those dates
stated that the suspension of 1900 was " from disposition under the
Ihgricultural land laws." Ball, Petroleum Withdrawal and Restora-
tions Afecting the Public Domain: Bull. 623, U. S. G. S., pp. 95-97
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(1916). Probably the withdrawal should be construed as a tempo-
rary suspension of the lands from agricultural entry pending exam-
ination of their nature. See Southern Pacift Co. v. United States.
249 F ed. 785, at p. 89 (C. C. A. 9th, 1918); Ball, supra, at p. 23,
n. 1. But the mere fact that the suspension was temporary woulk
not rob it of its usual effect of temporarily barring passage of title"
to the State. Unted States v. Morrison, 240 U. S. 192 (1916);
Alberger v. Kingsbury, 6 Cal. App. 93, 91 Pac. 674 (1907); Wa77eer
v. Kingsbury, 36 Cal. App. 617, 173 Pac. 95 (1918); State of Utah,
53 .ID. 365 (1930); State of Californ a, 37 L. D. 499 (1909). And:
in Joseph C. Bringhurst 50 L. D. 628, at p. 632 (1924), Assistant
Secretary Goodwin stated the broad proposition that " all with--
drawals and reservations in effect when the plat of survey of a grant-
ing school section is accepted defeat, at least temporarily, the grant
to the State * * '." There are, however, contrary implications-
in the decisions of this Department. George C. Frandsen, 50 L. I:h
516 (1924) ; Eaw parte E. P. Weaver, 52 L. D. 237 (1927).

If the view taken in Joseph C. Bringhurst, suspra, should be,
adopted here, title could not have passed to California before April'
5, 1904. Even so, it might conceivably be argued that title passed
on that date if the land was not known to be mineral at the time it
was identified by the survey regardless of whether or not it was-
known to be mineral when the suspension was lifted.

On the other hand, it has often been said that title will not vest
in the State if the land is known to be mineral in character at the
date when it would vest but for its known character. See Unit@Z(I'
States v. 5weet, 243 U. S. 563, at p. 572 (1918) ; State of Utah, 32 L. D.
117 (19D03). : 

V But there is no need to decide these questions at this time. The-
only evidence of any possible importance which would gain new
force, were the inquiry directed to the later date, would be that con-
cerning Owen's examination of the region and discovery of the anti-
cline. This evidence might become admissible to show that the ex .
istence of the anticline actually was known to Owen prior to Apri.
5, 1904. But this would add little to the case as it stands under the-
present charges, for there is already sufficient evidence that the anti--
cline had been observed by Whittier prior to January 26, 1903. This'
being so, the case will be decided: on the basis that the assumption is
correct that knowledge or lack of knowledge as of January 26, 1903,.
is determinative. The preceding comments on the effect of the with-
drawal of 1900 are inserted only to make it clear that this case is:
not to be taken as a decision that such withdrawal did not postpone-
the opportunity for passage of title until April 5, 1904. That ques--
tion being unimportant in view of the facts in this case, it is x--
pressly left undecided.
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(2) Legal Subdivisions of Section 36

Knowledge that oil would be found somewhere in the Elk Hills,
the claimants contend, was not sufficient to have prevented passage
of title; the Government must prove the known mineral character
,of Section 36 itself and, indeed, of each smallest legal subdivision
thereof. If the evidence here showed that the known conditions from
which the mineral character of the Elk Hills is determinable did
not apply with equal force to all parts of Section 36, it might be
necessary separately to deal with that section and with each of its
subdivisions. But the evidence does not show any such state of facts.
The location of Section 36 o the very crest of the anticline Was
just as determinable as the existence of the anticline itself; and the
observable conditions which established the known mineral charac-
ter of the anticline as a whole also necessarily established the known
mineral character of the land situated on its crest. It is true that
a. person who did not want to strike much gas might have drilled
near the southern edge of the section, which is farthest from the crest
Rof the anticline. On the other hand, one who feared that the oil
would be deep, or that the amount of oil in the hills was not large,
might have preferred to drill along the northern edge, which is
directly on the crest of the ridge. Even by those like Wagy and his
associates, whose belief in the oil character of the Elk Hills de-
pended on the Lamont Seep rather than on other observable condi-
tions, Section 36 was regarded as sufficiently near the seep to be
worthy of acquisition with a view to oil development; and, upon the
basis of their belief, there was no reason to differentiate between the
various subdivisions of the section. Thus, it hardly can be said that
conditions pointed to any other section in preference to Section 36,
or to any one subdivision of that section in preference to any other.

The claimants also suggest that since a local, tightness or a thin
spot in oil sands will often lead to the occurrence of dry holes even
within the limits of proven oil fields, and since such a tightness or
thin spot might conceivably underlie a whole subdivision, it. therefore
could not be foretold with certainty that any particular subdivision
oif Section 36 would be valuable for oil. This argument has no force.
Its acceptance would mean that no land could be considered known
mineral land unless there were a producing well on it. For land to
be " known mineral land ", as will be shown presently, it is not nec-
essary that its mineral character be known with absolute certainty.
There is always a possibility that the likeliest land in view of the
observable conditions may in fact be valueless because of unfore-
seeable or. apparently improbable contingencies. These contingen-
ciesfoonstitute the ordinary hazards of the business, and do not pre-
ven't land from being " known mineral land " if prospecting is justi-
fiable on the basis of observable conditions.
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(3) Known.AMineral Land

The Act of March 3,11853 (10 Stat. 246), which provides for the
grant of the sixteenth and thirty-sixth sections of each township of
public land in California to that State, does not expressly except
mineral land from the terms of the grant. Such an exception, how-
ever, was early spelled out by judicial construction (ining Com-
pany v. Consolidated Mining Company, 102 U. S. 167) and has been
adhered to ever since in a long line of decisions involving the Cali-
fornia and a similar Utah statute. Mullen and Another v. United
States, 118 U. S. 27 (1886); United States v. Sweet, 245 U. . 563
(1918); Work v. Braffett, 276 U. S. 560 (1928); Johnson v. Morris,
72 Fed. 890 (C. C. A. 9th, 1886); Milner v. United States, 228 Fed.
431 (C. C. A. 8th, 1915), appeal dismissed (mem. decision) 248 U. S.
594; Dnbar Lime, Co. v. Utah-Idaho Sugar Co., 17 F. (2d) 351
(1926); Hermocilla v., Hubba rd, 89 Cal. 5, 26 P. 611 (1891); Utah v.
Allen et al., 27 L. D. 53 (1898); State of Utah, 32 L. D. 117 (1903).
The exception, therefore, is too firmly ntrenched to be uprooted save
by legislative action. Such action actually has been taken, but ex-
press provisions in the pertinent legislation admittedly perpetuate
the exception in a situation such as is presented in this case. See
Act of January 25, 1927, 44 Stat. 1026, as amended May 2, 1932, 47
Stat. 140, 43 U. S. C., sec. 870.

The exception was stated, in Mining Company v. Consolidated
Mining Company, spra, simply as applying to "mineral " land.
The actual mineral character of the land there in controversy was
well known at the time the grant took effect. No need existed on
the facts for the court to block out carefully the scope of the excep-
tion, and the court did not purport to do so. In Deffeback v. Hawke,
115 U. S. 392 (1885), however, the court dealt with this question
and laid down the dual requirement that the lands must have been
both valuable for minerals and known to have been so at the time
when their transfer otherwise would have taken place. Here, too,
the facts admittedly met both these requirements, no matter how
strictly construed, and there was no occasion for the court authori-
tatively to delineate the -broadest, rather than the narrowest,. bounds
of the execption. The definitive decisions came later (Franeoeur v.
Newhouse, 43 Fed. 236, 238 (1890); Diamond Coal Co. v. United
States, 233 U. S. 236 (1914) ; United States v. Southern Pacific Co.,
251 U. S. 1 (1919); Dunbar Lime Co. v. Utah-Idaho. Sugar Co., 17
F. (2d) 351 (1926); Don C. Roberts, 41 L. D. 639 (1913); United
States v. New Mexico, 48 L. D. 11 (1921)), and among them United
States v. Southern Pacif Co. probably affords the best general
statement of the rule as well as a striking factual analogy to the
instant-case. In the Southern Pacifc case, the Supreme Court,
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speaking through Mr. Justice Van Devanter, said (251 U. S., at pp.
12-14):

Geologists and men of wide experience and success in oil mining-all of whom
had examined that territory and some of whom had been familiar with it for
years-were called as witnesses by the Government and gave it as their
opinion, having regard to the known conditions in 1903 and 1904, as just out-
lined, that the lands were valuable for oil, in that an ordinarily prudent man,
understanding the hazards and rewards of oil mining and desiring to engage
therein for profit, would be justified in purchasing the lands for such mining
and making the expenditures incident to their development, and in that a com-
petent geologist or expert in oil mining, if employed to advise in the matter,
would have ample warrant for advising the purchase and expenditure.

Other geologists and oil operators, called by: the company, gave it as their
opinion that the lands were not, under the conditions stated, valuable for oil;
but as respects the testimony of some it is apparent that they were indisposed
to regard any lands as within that category until they were demonstrated to
be certainly such by wells actually drilled thereon and producing oil in paying
quantities after a considerable period of pumping. This is a mistaken test, in
that it takes no account of geological conditions, adjacent discoveries and other
external conditions upon which prudent and experienced men in the oil mining
regions are shown to be accustomed to act and make large expenditures. And
the testimony of some of these witnesses is weakened by the fact that their
prior acts in respect of these lands, or others in that vicinity similarly situated,
were not in accord with the opinions which they expressed.

After considering all the evidence, we think it is adequately shown that the
lands were known to be valuable for oil when the patent was sought and ob-
tained, and by this we mean that the known conditions at that time were such
as reasonably to engender the belief that the lands contained oil of such qual-
ity and in such quantity as would render its extraction profitable and'justify
expenditures to that end. See Diamond Coal Co. v. United States, 233 U. S.
236.

If applicable here, the test laid down in the foregoing quotation
requires only that it be shown that, from the " known conditions"
the mineral character of the land can reasonably be inferred. It
does not require a showing that any person or persons actually knew
that Section 36 contained oil in order to support a decision that that
section did not pass to the State of California. The claimants have
contended, however, that the principles enunciated in the Southern
Pacific case are not applicable in the instant case because there,
unlike here, the suit was one to cancel a patent to lands selected
under a railroad grant and required proof of fraud on the part
of the railroad in securing the patent, the fraud consisting in a
representation by the railroad that to the best of its knowledge
and belief the lands were nonmineral, whereas its officers in fact
believed them to be mineral.

It is perfectly true that the Southern Pacific case did involve
this issue of fraud and that the present case does not.- But the
Southern Pacific case also involved a question as to the mineral or
nonmineral character of the land quite apart from the fraud. It
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had long been settled that in a suit to cancel a federal land patent
on the ground of a false representation respecting the patentee's
knowledge and belief concerning the mineral character of the land,
cancelation would not be ordered merely upon proof of the mis-
representation. It was necessary also to establish that the land
was known to be valuable for minerals at the time of the proceedings
resulting in the patent. Diamond Coat Co. v. United Staites, 23a
U. S.-236, at p. 239 (1914); United States v. Central Pac. R. Co.,
84 Fed. 218 (C. C. N. D. Cal. 1898). In addition to the issue of
fraud, the Southern Pacific case therefore involved an issue as to
the known mineral character of the land; and it is this issue which
is the primary subject of consideration in the part of the opinion
quoted above. The test which the Supreme Court applied there in
determining whether the land was known to be valuable for mineral
is applicable to a consideration of the same question here, and that
test relates, not to knowledge of actual mineral content, but to
." known conditions " from which mineral character reasonably can.
be inferred.

What is meant by " known conditions " presents a more difficult
series of problems. In the first place, a question arises as to whether

--the pertinent conditions must be known in the abstract or known
in the concrete, i. e., whether they need merely be of a type known
to be associated with oil deposits and susceptible of observation
on an inspection of the land in its proper setting, or whether the
conditions themselves must actually have been observed by one or
more persons. For the sake of clarity, the term "observable condi-
tions " will hereinafter be used in place of the term " known con-
ditions " in its former sense, and the term "observed conditions "
in place of that term in its latter sense. It should- be pointed out,
however, that, as will appear from the findings of fact shortly to be
made, all the conditions from which the oil character of Section
36 could have been determined were not only observable but actu-
ally had been observed, although there is no evidence that all of
them had been observed by any one person.

A careful consideration of the Southern Pacific case will demon-
strate that the Supreme Court made no distinction between observ-
able and observed conditions, treating either or both as sufficient to
meet the test of mineral character. Toward the bottom of page 12
and the top of page 13 of the opinion, the court states that geolo-
gists and practical oil men, called as witnesses .by the Government,
gave it as their opinion that "having regard to the known condi-
tions in 1903 and 1904 " the lands were valuable for oil. These wit-
nesses, as can be ascertained from an examination of their testimony,
did not purport to base their opinions either on conditions actually
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observed by them during or prior to 1904, or on conditions' proved to
have been observed by others and called to the attention of the ex-
perts as the basis for a hypothetical question. Indeed, the Govern-
ment experts for the most part testified to and relied on conditions
which they themselves had observed after 1904, but which they re-
garded as observable in and before that year. When, therefore, the
Supreme Court referred to the opinion of these witnesses as " having
regard to the known conditions in 1903 and 1904 ", it must have been
using the term "known conditions" indiscriminately to designate
observable conditions, or observed conditions, or both, whichever the
experts happened to have relied on for their conclusions.

This inference is verified by a consideration of the court's opinion
even without regard to the testimony in the record. The reference,
toward the top of page 13, is to "the known conditions in 1903 and
1904, as just outlined." The " outline " takes up most of page 12
and commences with the statement that " The observable geological
and other physical conditions at the time of the patent proceedings,
as shown by the evidence, were as follows:" The court, therefore,
not merely used the term " known conditions" to refer to many con-
ditions which, on the record, merely had been proved to have been
observable, but also itself used the term " observable conditions " as
interchangeable with the term " known conditions " and thereby in-
dicated that no difference was perceived to exist between them so far
-as concerned an application of the test laid down in the opinion.

Furthermore, in applying a test based indiscriminately on observ-
able and observed conditions, the Supreme Court did not depart from
the rule sanctioned in prior decisions. An examination of the court's
opinion in Diamond Coal Co. v. United St ates, 233 U. S. 236 (1913),
in the light of the record in that case, will reveal that the same test
was adopted and applied there. Long before this, the test had been
approved expressly in a charge to a jury, although its application
was not necessarily involved in the case. Francoeur v. Newlhouse,
43 Fed. 236, at 238 (C. C., N. D. Cal., 1890). And it likewise has
been sanctioned impliedly in at least one reported departmental deci-
sion. Don C. Roberts, 41 L. D. 639 (1913); see United States v. New
Mexico, 48 L. D. 11, at p. 14 (1921). The observable-condition test
also has been applied in at least two cases decided subsequent to the
Diamond Coat and Southern Pacific cases. One of these involved the
same parties as the latter, but different lands and proof. United
States v. Southern Pac. R. Co., 11 F. (2d) 546, 550 (S. D. Cal.,
1926). It never reached the Supreme Court. The other was Dunbar
Lime Co. v. Utah-Idaho Sugar Co., 17 F. (2d) 351 (C. C. A. 8th,
1926).

The claimants have contended that a test based in whole or in part
on observable conditions is unwarrantably severe, that it imposes

[Vol.
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an undue burden of investigation on one who purchases land in
school sections from a State, and that it will lead to a general unset-
tling of titles to such lands. 

To this contention there are several answers. In the first place,
it is no part of the function of this Department to criticize, qualify,
or modify the rules of law and the interpretations of statutes
enunciated by the Supreme Court. Its function is to determine the
facts of cases before it with fairness and impartiality, and to apply
to those facts the law as it is discovered to have been authoritatively
declared. Neither zeal to protect the interests of the United States
Government nor sympathy for the claims of private parties can be
allowed to influence the decisions of the Department on either the
law or the facts. In the second place, under the Act of January 25,
1927 (44 Stat. 1026), as amended May 2, 1932 (47 Stat. 140, U. S. C.,
sec. 870), all of the school grant statutes have been extended to in-
clude mineral lands, with the exception of lands embraced in Gov-
ernment reservations or in existing valid applications under the
land laws, and with the exception of lands involved in pending
litigation in the courts of the United States. Consequently, the
question of the mineral character of school sections cannot arise
at all since the passage of this statute, except in the narrow classes
of cases expressly excluded from its operation. The prospect of a
general unsettling of titles to school lands thus is more imaginary
than real; and such limited unsettling as still remains possible is
the result of an express statutory provision enacted by Congress
after, not before, the rule as to observable conditions was laid down
by the Supreme Court in the Diamond Coal and Southern Pacifvc
cases. Furthermore, no undue hardship is perceived to be entailed
in a rule which requires prospective purchasers of school lands to
take note of the observable geological and other physical conditions
indicating the mineral character of the land in which they are
interested. Certainly, a requirement that they do so is no more
severe than a requirement that they take note of the knowledge of
others concerning those conditions; and it is not and cannot reason-
ably be contended that they themselves must have had actual knowl-
edge of the pertinent conditions for their title to be open to success-
ful attack.

I conclude, therefore, that the rule permitting consideration of
observable as well as of observed conditions not only is one I am
bound to apply but also is one against whose application no rea-
sonable objection can be made. The question of when the conditions
must have been observable has already been discussed, and' I pass
now to the question of what these conditions must have revealed
in order to have prevented title from passing to the State.

179



180 DECISIONS OF TE DEPARTMENT OF THE INTERIOR

The answer is to be found in a proper interpretation of the state-
ment of the Supreme Court, in the Southern Pacific case, that the
conditions must have been "such as reasonably to engender the
belief that the lands contained oil of such quality and in such quan-
tity as would render its extraction profitable and justify expendi-
tures to that end" (251 U. S. at pp. 13-14). In seeking to apply
this test, several problems arise. In the first place, it must be de-
termined whether the reasonableness of the belief is to be judged
in the light of the standards that properly should have guided a
competent geologist or oil man familiar with the scientific princi-
ples and knowledge available in January 190, or in the light of
the considerations that would have influenced an ordinary oil pros-
pector unfamiliar with the scientific knowledge of the times, or in
the light of the factors that might have controlled the ordinary
layman who was neither interested in nor familiar with any of
the facts and theories relating to oil mining.

Of these three alternatives, the last is readily eliminated. The
rule that the mineral character of land is not to be judged by the
beliefs of those who have neither an interest in determining the
question nor any capacity to do so intelligently is too obviously
founded on reason and too well supported by authorities to require
discussion. As between the other two alternatives a more difficult
choice is presented. The point was not expressly considered in the
Southern Pacific case; the Supreme Court merely held that the known
conditions, both observable and observed, were such as to render
the lands-
valuable for oil, in that an ordinarily prudent man, understanding the hazards
and rewards of oil mining and desiring to engage therein for profit, would be
justified in purchasing the lands for such mining and making the expenditures
incident to their development, and in that a competent geologist or expert in
oil mining, if employed to advise in the matter, would have ample warrant
for advising the purchase and expenditure.

The court's language is not altogether free from ambiguity.
While the court's statement is in the conjunctive rather than in the
disjunctive, it does not necessarily follow that the court meant to
lay down a dual requirement under which both a competent geolo-
gist and an ordinarily prudent oil man would have to be justified,
on the basis of the proved conditions, in believing the land to be
valuable for oil. Although the evidence in the Southernl Pacific
case actually met both; requirements, proof satisfying either one
might have been sufficient. This, I believe, is the proper interpre-
tation of the court's language. But it is not necessary to insist
upon the accuracy of this interpretation. As will become apparent
from the findings of fact shortly to be made, the conditions proved
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to have been observable and observed in this case were amply
sufficient to justify both a competent geologist and an ordinarily
prudent oil man in believing the land to be valuable for oil and in
acting on that belief. \ +

If it were necessary to choose between these interpretations, I
should be inclined to adopt the former. Indeed, I am prepared to
go even further and hold that if geologists and practical oil men
reasonably could have been governed by different standards in 1903,
proof of observable conditions justifying a belief as to mineral
character on either standard would be sufficient to establish the
mineral character of the land. But it is not necessary to go to
such lengths in this case, as will become evident in the light of the
final findings of fact presently to be made.

Before proceeding to those findings, attention should be called-
to one further set of problems relating to the question whether the
land must be deemed to be sufficiently valuable for immediate or
only for future acquisition and oil development. There are three
possibilities. Proof conceivably might be necessary to show that
the land was sufficiently valuable to justify immediate acquisition
for immediate development, or immnediate acquisition for future
development, or future acquisition forft e me-T. Of
tese three possible requirements, the first probably is too harsh

and the third too lax. The second was, I am convinced, regarded
as sufficient by the Supreme Court in the Southern Pacifye and
Diano'nd Coal cases. It also has consistently been held sufficient
in departmental decisions. I hold it sufficient in this case, although
the evidence also meets the requirements under the first as well
as the third alternative, provided it is not necessary to establish that
immediate acquisition for immediate development w-ouldl have been
immediately profitable on the basis of oil prices and local economic
conditions prevalent in California on January 26, 1903. Obviously,
neither the advisability, of developing oil land nor the mineral
character of the land can be made dependent upon local market
and industrial conditions of a single day. Since the extraction of
the oil is of necessity protracted over a lng: period, the profitable
nature of its extraction must be estimated with a view to the condi-
tions that reasonably can be expected to operate during the period
as a whole rather than on the basis of the conditions actually op-
erating on the first day of the period; and so the Department has
consistently held. United States v. State of Utah, 51 L. D. 432,
436 (1926); Central Pacifc Ry. Co., 45 L. D. 223 (1916); Narver v.
Eastrnan, 34 L. D. 123 (1905); Freeman v. Swnmers, 52 L. D. 203
(1927).
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Upon the basis of the facts as disclosed in the record and discussed
in this opinion, I conclude that:

(1). Section 36, T. 0 S., R. 23 E., M. D. B. & M., was known to
be valuable for oil and gas before, on, and after January 26, 1903,
and that title thereto has never passed to the State of California.

(2) The observable conditions before, on, and after January 26,
1903, were such as reasonably to engender, in a competent geologist
or expert in oil mining, the belief that Section 36, and each quarter-
section thereof, contained oil and gas of such quality and in such
quantity as would render extraction profitable in the sense hereto-
fore defined.

(3) An ordinarily prudent man, understanding the hazards and
rewards of oil mining and desiring to engage therein for profit,
would have been justified, on a reasonable interpretation of the ob-
servable conditions, in acquiring Section 36 as a whole or any legal
subdivision thereof, at any time on or after January 26, 1903, with
a view to its future development, and in acquiring Section 36 as
a whole or any 80-acre subdivision thereof, on or after that date,
with a view to its immediate development, through the drilling of
wells thereon and extraction of the oil and gas for commercial pur-
poses (Mather p. 70).

(4) A competent geologist or expert in oil mining, if employed
to advise in the matter, would have had ample warrant for advising
such acquisition and expenditure.

(5) It was known, prior to January 26, 1903, that the diatomaceous
Monterey shales were a source of oil, that sands and conglomerates
above a source bed constitute a suitable reservoir stratum, that the
Tulare formation was relatively impermeable and would serve as a
cap-rock series, and that oil tends to accumulate in anticlines. The
outcrops of source rock and reservoir series at the Temblors were
observable, and their probable continuation under the Elk Hills was
determinable in the light of the then knowledge of the history of the,
San Joaquin Valley. The anticlinal structure of the Elk Hills and
the location of the land, which became Section 36, on the crest of
the anticline, were observable. Geological projection according to
the methods of that time would have provided a reasonable basis for
a belief that oil would be found at a depth less than that to which
cased wells could be driven in California, and, in view of the much
deeper wells which had been drilled in the East, it would have been
reasonable to anticipate improvement in drilling methods which
would greatly diminish the risk of excessive depth.

It is not intended to state this conclusion so as to imply that a
geologist could have reached an absolutely certain determination
with reference to the oil value of the Elk Hills. There was a pos-
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sibility that the source rock and reservoir series might thin out or
disappear between the outcrops on the Temblors and the Elk Hills.
There was a possibility that lack of water might rob the anticlinal
structure of accumulative effect. There was a possibility that hid-
den faults or unexposed intervening strata might prevent the migra-
tion of oil into the anticline or increase the depth at which it col-
lected. A competent and conscientious geological adviser should
have revealed to an. operator that these risks were present. But
these possibilities, individually and in conjunction, were not strong
enough so that they should have deterred a geologist from recom-
mending the Elk Hills as probable oil land. Nor would they have
rendered unreasonable a belief that Section 36, and each legal sub-
division thereof, was chiefly valuable for oil. There were no greater
hazards than are ordinarly assumed by an operator in developing
unproved territory.

(6) All of the conditions, on the basis of which a geologist could
have reached the conclusion that Section 36 was valuable oil land,
were not only observable on and after January 26, 1903, but were
observed before that date. The outcrops of diatomaceous shale and
reservoir sands along the Temblors. and at McKittrick had been
observed, and oil development was being prosecuted near the sur-
rounding seepages. The geological history of the San Joaquin
Valley was known to Grimes, and he, as well as Dumble, Watts
and Duvall, believed that the oil-bearing sands underlay the San
Joaquin Valley. Whittier had observed the anticlinal structure of
the Elk Hills. The land formally identified by the survey as Section
36 had been located, and must have been known to be in the center
and on the crest of the Hills. Although there is no evidence that
anyone had endeavored to calculate the probable depth of the oil,
the exposed and dipping strata of shale and oil sands had been
observed and through their projection a rough estimate of their
depth beneath the Hills could have been made. Seepages were welt
known to exist at McKittrick and along the Temblors. The presence
and significance of the gas blow-out in the Buena Vista Hills were
known. The gas in the Hoy well, and the " Lamont Seep ", upon
each of which a geologist or operator might reasonably have relied
as an oil indication, had both been discovered.

(7) By January 26, 1903, geological theory and practice had
reached a stage Qf development which rendered it reasonable for
one not himself a competent geologist or expert in oil mining,
before making large expenditure for the acquisition or development
of oil land, to employ a competent geologist or expert in oil mining
to advise in the matter.

(8) Many persons, however, in fact prospected for oil without
themselves being competent geologists or experts in oil mining and
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without consulting such geologists or experts. Such persons relied
primarily on oil seepages.

(9) Such persons could, on January 26, 1903, have observed the
"Lamont Seep " on the land which was identified by the survey as
Section 32. They would have been justified in regarding the condi-
tions there observable as indicating an oil seepage and, on the basis
of the standard by which such persons governed their conduct, as
indicating the oil character of the surrounding land, including Sec-
tion 36 and each subdivision thereof. Because the land in Section
36 lies above that in Section 32, they might have regarded the former
as inferior in value to the lands below the seepage. This would not
have led them to conclude that the lands in Section 36 were not
worthy of immediate acquisition with a view to future oil develop-
ment after the possibilities of the locations they deemed preferable
had been explored.

(10) The "Lamont Seep " not only was observable on January
26, 1903, but also had actually been observed before then. It was,
in fact, the chief factor which had led Wagy and the other members
of the Wagont Company to locate the several subdivisions of Section
36, among others, as oil lands and to make the expenditures already
referred to with a view to acquiring the land for oil development.

The foregoing conclusions are more than sufficient to dispose of
the present case. However, should it become necessary to resort
to the courts in order to call the claimants to account for the oil
already extracted from Section 36, the following findings as to
actual belief in the oil value of that land, justified by the evidence,
may prove helpful:

(a) While all the conditions reasonably justifying a conclusion
that Section 36 was valuable for oil were observed as well as
observable prior to January 26, 1903, there is no evidence to show
that all of them had been observed by any one person.

(b) A few persons then actually believed the Elk Hills to be
worthy of acquisition and development as oil land. These included
Lowe and the others who had drilled a well in the Hills to a depth
of 560 feet, Wagy, Blodgett, Youle, Sarnow, McCutchen, Sylvester,
Whittier, and Grimes.

(c) Many oil men active in western Kern County, either did not
believe the Elk Hills to be oil lands or had no opinion on the ques-
tion. But this disbelief, in the light of then existing geological
knowledge, was not reasonably justified by the considerations on
which it was based.

(d) Among those who believed in the oil value of the Elk Hills,
Grimes was the only one equipped with sufficient technical knowl-
edge and actual information to have had a reasonable and geologi-
eally sound basis for his belief. e knew not merely the geologic
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structure of the area in western Kern County, which includes the
Elk Hills, but also the history of its formation and the reasons
which led to his conclusion that oil in vast quantities would be
discovered there. He also knew that the oil would tend to accumu-
late in the anticlines or folds, as they were often referred to at
that time, and that the anticlines afforded the most favorable loca-
tions to drill for the oil. It also is reasonable to conclude that he
had observed the Elk Hills fold or anticline, and had recognized
that this anticline, on the crest of which Section 36 is situated, would
be a favorable structure to drill for oil.

(e) Lamont, Wagy, and the other members of the Wagont Comn-
pany were chiefly influenced by the "Lamont Seep." They be-
lieved this exposure to be an oil indication and concluded from it
that the surrounding land on which they made locations, including
Section 36, was chiefly valuable for oil. Their belief as to the char-
acter of the " Lamont Seep " was reasonable. The conclusion which
they reached on the basis of this seep also was reasonable, if the
standard of reasonableness is supplied by the views and beliefs of
the ordinary oil propector in January 1903.- It was not reasonable,
however, if the standard must have reference to the then existing
geological knowledge. The discovery of the seepage was not in it-
self a sufficient geological basis for a conclusion that the adjacent
land was chiefly valuable for oil. It indicated that oil existed or
had existed in the vicinity; but commercial development was not
possible unless there was an accumulation of oil. A seepage did
not necessarily signify the presence of a pool, and seepages in a
faulted area might have suggested that some or all of the oil had
escaped and had been dissipated.

(f) Whittier understood the anticlinal theory in a general way
and recognized the structure of the Elk Hills. But his belief in
their oil value was based, so far as the record in this case shows, only
on his perception of the anticline. There is not sufficient evidence,
either as to his technical or as to his actual knowledge, to warrant
the conclusion that his belief in the oil character of Section 36 was
reasonable.

(g) The basis of the belief of Sarnow, McCutchen, and Sylvester
is not clear from the record. Their belief, therefore, cannot be said
to have been proved reasonable on any test.

Before concluding, I wish to advert again to the possible signifi-
cance of the original mineral withdrawal of Section 36 and of the
return of that section as mineral in the Dewey survey. I have at-
tached no weight at all to the latter so far as it bears on the ques-
tion of the mineral character of the land. But if it were necessary
to go beyond the observable condition test, I am of the opinion that
it would be enough if, in addition to the existence of the requisite
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observable conditions, there was some fact or facts which, from the
very moment that the State could have claimed title, served as a
caveat that title may not have passed. Such a caveat would put
those desirous of acquiring title from the State upon notice of the
possible mineral character of the land and point significantly to the
advisability of consulting an expert before relying upon the title of
the State. The original mineral withdrawal might have been suffi-
cient alone to supply such a caveat. Clearly the mineral return in
the Dewey survey was sufficient, for it is part of the very document
which must be relied on to identify Section 36 and from which must
be traced such title as the State could have acquired. The signifi-
cance of the original mineral withdrawal and of the Dewey survey is
mitigated to a considerable extent by the revocation of the with-
drawal in 1904 and by the Ryan report. I believe, however, that
these were not sufficient so far to allay doubts concerning the State's
title as to dispense with an effort to investigate the possible existence
and significance of observable conditions affecting the character of
the land.

In conclusion, attention again should be called to the similarity
between this case and United States v. Southern Pacific Co. It is
apparent from a reading of the Southern Pacific decision and an ex-
amination of the record in that case that the principles there set forth
are not being stretched beyond their proper application by a decision
in favor of the Government in the present case. The lands involved
in the Southern Pacific case were odd-numbered sections, within the
limits of the grant to the Southern Pacific Railroad, lying in the
Elk Hills. Patent to those sections issued on December 12, 1904,
less than two years after the critical date in the case at bar. Of
course, there are numerous differences between the testimony in one
case and that in the other. The Southern Pacific case was tried in
1912; the present case was tried between 1929 and 1931. Conse-
quently, the contemporary evidence was much fuller in the former
suit, since many more witnesses were available. On the other hand,
the geological evidence was not as completely developed. Certain
differences of detail are of no great significance. Owing to an error
made by one of the witnesses in the designation of a township, the
Supreme Court was led to believe that two wells rather than one had
been drilled in the Elk Hills before 1904. But it is apparent that
the Court regarded these wells, since neither was commercially pro-
ductive, as militating against rather than in favor of the oil value
of the Hills, for it pointed out that obviously neither well had gone
to an adequate depth. Likewise, the Supreme Court appears to have
been convinced by the evidence in that case that the " Lamont Seep"
is in fact a seepage, whereas in the present case the evidence leaves its
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real nature in doubt. But, again, this difference is not of critical
importance, for it is shown in this case that it could have been and in
fact was reasonably believed that the "Lamont Seep " was a real
seepage and an oil indication.

The Southern Pacifc case is not, of course, res jucleata of the pres-
ent proceedings, for the parties to the respective causes are not identi-
cal. The present case must therefore be examined and decided on its
own facts. But those facts must be construed in accordance with the
legal principles set forth in the Southern Pacific case as well as in
other applicable decisions. In applying abstract standards to a new
set of facts, it is illuminating as well as permissible to examine the
facts of the cases in which the standards were declared in order to

gauge more accurately their intended scope and, effect. These re-
marks are not intended to suggest that the Southern Pacific case is
accorded the force of 'stare decisis in determining the questions of
fact in the case at bar. Cf. State v. Carson, 185 Ia. 568, 170 N. W.
781 (1919). But examination of the record in thel Southern Pacific
case discloses that the facts in that suit were sufficiently similar to
chose in the instant case to justify an application of. the principles

there set forth to the facts here proved. Cf. Heisler v. Thormas Col-
liery Co., 274 Pa. 448, 118 Atl. 394 (1922); Clyde v. Brooklyn Union
Elevated By. Co., 148 App. Div. 05, 135 N. Y. Supp. 1 (1912).

It follows from the conclusions of fact and of law herein set forth
that Section. 36, T. 30 S., R. 23 E., M. D. B. and M., was known to be
imneral in character at the time of its -formal identification by ap-
,roval of the survey, and that title to this section has never vested
in the State of California or its transferees, but remains in the
United States.

The decision of the Commissioner is, accordingly,
; ; B-~~~~~~~eversed.

WITHDRAWAL OF PUBLIC LANDS FOR CLASSIFICATION AND IN

AID OF LEGISLATION

EXECUTIVE ORDER

ALASKA

By virtue of and pursuant to the authority vested in me by the
act of June 25, 1910 (h. 421, 36 Stat. 847), as amended by the act
of August 24, 1912 (ch. 369, 37 Stat. 497), and subject to the condi-
tions therein expressed, to valid existing rights, and to the provisions
of existing withdrawals, it is ordered that all the public lands in
the following townships in Alaska be, and they are hereby, tem-
iporarily withdrawn from settlement, location, sale, entry, or other
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form of appropriation, and reserved for classification, to conserve
the public, interests, and in aid of such legislation as may hereafter
be proposed or recommended:

SEWARD MEzJDIAN

Tps. 17 N., Rs. 1, 2, anl3 E.
Tps. 18 N., Rs. 1, 2, and 3 E.
Tps. 19 N., Rs. 1 and 2 E.
Tps. 17 N., Rs. 1 and 2 W.
T. 18 N., R. 1 W.

This order shall remain in full force and effect unless and until
revoked by the President or by act of Congress.

FRAVILIN D. ROOSEVELT.
THE WrI.TE HOUSE,

February 4,1935.

WITHDRAWAL FOR CLASSIFICATION OF ALL PUBLIC LAND IN
CERTAIN STATES :

EXECUTIVE ORDER

WHEREAS title II of the National Industrial Recovery Act, of
June 16, 1933 (ch. 90, 48 Stat. 195), provides among other things for
the preparation of a comprehensive program of public works which
shall include among other matters the conservation and develop-
ment of natural resources, including control, utilization, and puri-
fication of waters; prevention of soil or coastal erosion, and flood
control-; and

WHEREAs in furtherance of the said act the Special Board for
Public Works appointed by Executive Order No. 6174, of June 16,
1933, has by its resolution of July 18, 1934, included in the compre-
hensive program of public works contemplated by title II of the
National Industrial Recovery Act certain projects known as " The
Land Program, Federal Emergency Relief Administration"; and

WHEREAS the said Land Program contemplates the use of public
lands in the States of Alabama, Arkansas, Florida, Kansas, Louisi-
ana, Michigan, Minnesota, Mississippi, Nebraskaj Oklahoma, Wash-
ington, and Wisconsin for projects concerning the conservation and
development of forests, soil, and other natural resources, the creation
of grazing districts, and the establishment of game preserves and
bird refuges; and

1 See Executive order of Nov. 2, 1934. in 54 I. D., . 539.
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WHEREAS I find and declare that it is necessary to classify all the
unreserved and unappropriated lands of the public domain within
the said States for the purpose of the effective administration of
the said Land Program:

Now, TEREFORE, by virtue of and pursuant to the authority
vested in me by the act of June 25, 1910 (ch. 421, 36 Stat. 847), as
amended by the act of August 24, 1912. (ch. 369, 37 Stat. 497), and
subject to the conditions therein expressed and to valid existing
rights, it is ordered that all the .public lands in the States of Ala-
bama, Arkansas, Florida, Kansas, Louisiana, Michigan, Minnesota,
Mississippi, Nebraska, Oklahoma, Washington, and Wisconsin be,
-and they are hereby, temporarily withdrawn from settlement, loca-
tion, sale, or entry, and reserved for classification and pending
determination of the most useful purposes to which said lands may
be put in furtherance of said Land Program, and for the conserva-
tion and development of natural resources.

Public lands within any of the States herein enumerated which
are on the date of this order under an existing reservation for a
public purpose are exempted from the force and effect of the provi-
sions: of this order so long as such existing reservation remains in
Iorce and effect.

This order shall continue in full force and effect unless and until
xrevoked by the President or by an act of Congress.

FRANKLIN D. ROOSEVELT.
THE WHITE HOUSE,

February 5,1935.

MONTANA EASTERN PIPE LINE COMPANY

Decided February 7, 1935

mOIL AND GAS LAsr-LmLsm FORM-SCOPE OF AuTHoroIry Or THE SECITARY OF
THIE INTERIOR.

Under the authority granted by section 32 of the Act of February 25, 1920
(41 Stat. 437), "to prescribe necessary and proper rules and regulations
and to do any and all things necessary to carry out and] accomplish the
purposes of this act," which act, furthermore, does not set forth the form
of either the permit or lease, the Secretary of the Interior may insert in
an oil and gas lease such reasonable provisions as are necessary to effectuate
the purposes of the act.

MIINERAL LEASING AcTREGnLATxoNs-ScoPs OF AuTliomIror oF TIE SECRETARY
OF THE INTERIOR.

'The so-called "nitiation provision" included in lease forms issued under
the Act of February 25, 1920, which provides for unitary development and
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operation of lands containing oil and gas by lessees, where deemed by the
Secretary in the public interest, is designed to prevent recognized existing
destructive practices in the oil and gas industry, and, therefore, its inclu-
sion in the lease forms is a proper exercise of the Secretary's authority
to give effect to the recognized conservation policy of the act.

MiNERAL LASING ACm-PEBMITm-LrAsa--FoM or LASE.
The Mineral Leasing Act provides that the permittee, upon the establish-

ment of the required facts, shall be granted a lease, but does not contem-
plate that he has acquired a vested right to a particular form of lease, as,
for instance, that form in use at the date a prospecting permit was
granted to him.

WALTERS, First Assistant Secretary:
By the Department's decision, A. 17664, dated October 8, 1934, in

connection with the application of the Montana Eastern Pipe Line
Company for leases of land embraced in its consolidated oil and gas
prospecting permit, the insertion of the following paragraph in the
lease forms to be submitted to the applicants for execution was
approved:

The lessee agrees to enter into and abide by any unit agreement for the
development and operation of the pool field, or area embracing the lands in-
cluded herein which may be acceptable to the Secretary of the Interior, and
in the event of the lessee's failure to agree to such plan, to conform to and
abide by any such unit plan for the pool, field, or area as may be prescribed
by the Secretary of the Interior.

The applicants refuse to execute the lease forms containing this
provision and have appealed from the ruling of the Department.
They contend that the Secretary is without authority to insert the
provision in the lease form. The appeal will be considered as a
motion for rehearing.

Section 13 of the act of February 25, 1920 (41 Stat. 43a7), author-
izes the Secretary of the Interior to issue permits to qualified ap-
plicants to prospect for oil and gas upon the public domain.

Section 14 provides that upon establishing to the satisfaction of
the Secretary of the Interior that valuable deposits of oil and gas
have been discovered, the permittee shall be granted a lease for one-
fourth of the land embraced in the permit and a preference right to
a lease for the residue.

Section 32 of the act grants to the Secretary of the Interior the au-
thority "to prescribe necessary and proper rules and regulations
and to do any and all things necessary to carry out and accomplish
the purposes of this Act."

The act does not set forth the form of either the permit or lease,
and since this is the case, it seems clear that the authority delegated
to the Secretary in the act to administer its provisions necessarily
includes the authority to prescribe these forms. In prescribing the
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forms, the Secretary is authorized to insert such reasonable provi-
sions as are necessary to effectuate the purposes of the act. See
Wilbur v. Tercas o. (40 F. (2d) 87-certiorari denied 282 U. S.
843).

The omission from the act of a form of lease to be used, together
with the inclusion of the provision in section 32 thereof that the
Secretary is authorized " to do any and all things necessary to carry
out and accomplish the purposes of this Act ", clearly indicates that
a broad discretionary power with regard to the terms of the lease
was intended to be delegated. In United States e rel. McLennan
v. Wilbur (283 U. S. 414), the Supreme Court held that the Secre-
tary in his discretion could refuse to grant permits where he con-
sidered it necessary to effectuate the conservation policy of the act.
Certainly, then, he has power to impose conditions upon their is-
suance and the issuance of leases which he considers necessary to
effectuate this policy. It cannot be denied that the " unitization pro-
vision " is reasonably adapted to further the conservation policy, of
the act. It is designed to prevent recognized existing destructive
practices in the oil and gas industry, namely, the overdrilling and.
overproduction of oil and gas which result from the unregulated
development of oil and gas pools. It has been found that in a pool.
divided among many competing operators, overdrilling and over--
production ensue from the endeavor of each operator to reach the.
productive formation ahead of his competitors and to produce at
maximum capacity in order to prevent drainage from his tract and.
to induce drainage from other tracts to his.

Obviously Congress could not anticipate or foresee all of the situa-
tions which might arise. Consequently, the Secretary was delegated
authority in section 32 to cope with these situations as they arise.

In this connection it should be noted that this construction of the
act has been followed from the date of its enactment and. numerous
modifications of the lease form originally approved have been made.
Probably the most recent modification was the insertion in the lease
form of a provision requiring. compliance with the provisions of the
codes of fair competition.

The contention that, conceding the authority of the Secretary to
impose the condition, the provision cannot be inserted in a. lease
where it was not present in the prospecting permit, cannot be sus-
tained. The permittee, in proceeding under the permit, is not entitled
to rely on the fact that he will secure the form of lease in use at the
date his permit is acquired. The act provides that the permittee,
upon the establishment of the required facts, shall be granted a lease,
but it does not contemplate that he shall acquire a vested right to a
particular form of lease.; The terms and conditions of the lease, as
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we have seen, are left to the discretion of the Secretary. Since the
constantly changing condition of the oil and gas industry at times
necessitates immediate modification of the policy of the Government
with regard to the deposits of oil and gas in the public domain, it is
not reasonable to believe that the act intended to commit the Secre-
tary, during the period of two years in which a prospecting permit
is effective, to a particular form of lease. Certainly it seems that if
an alteration in conditions, between the date the prospecting permit
is issued and application for lease is made, requires the modification
of the lease form to effectuate the policy of the act, the Secretary not
only may, but should, so modify the lease form.

The conclusion that the provision may be inserted in the lease
form although not present in the prospecting permit gains support
from section 31 of the act, which provides:

That any lease issued under the provisions of this Act may be forfeited and
canceled * whenever the lessee fails to comply. with any of the pro-
visions of this Act, of the lease, or of the general regulations promulgated
under this Act and i force a the date of the lease [Italics sup-
plied.]

While the subject matter of the foregoing section is not directly
pertinent to the question in issue, the section clearly indicates that
the controlling date is the date of the lease, not the date of the
permit.

Therefore, the inclusion bf the unitization provision in the lease
forms of the applicant is held to be a valid exercise of the supervisory
authority and discretion reposed in the Secretary of the Interior.

The motion for rehearing is accordingly E X
DenedW.:

GIFTS OF LANDS AND FILING OF APPLICATIONS FOR EXCHANGES

OF PRIVATELY OWNED AND STATE LANDS UNDER SECTION 8,

TAYLOR GRAZING ACT

REGULATI [ON S

[Circular No. 13461

DEPARTMENT OF THE INTERIOR)

GENERAL LAND OFFICE,

'Washington, D. C., February 8, 1935.

REGIsTERs, UNITED STATES LAND OFICES:

Section 8 of the Taylor Grazing Act, approved June 28,1934 (48
Stat. 1269), makes limited provision (a) for the acceptance by the
Secretary of the Interior of lands within the exterior boundaries of a
grazing district as a gift, (b) for exchanges of privately owned lands
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within a grazing district for public lands within or without a grazing
district, and (c) for exchanges of State lands within or without
grazing districts for public lands within or: without such districts.
The section reads as follows:

That where such action will promote the purposes of the district or facili-
tate its administration, the Secretary is authorized and directed to accept on
behalf of the United States any lands within the exterior boundaries of a dis-
trict as a gift, or, when public interests will be benefited thereby, he is author-
ized and directed to accept on behalf of the United States title to any privately
owned lands within the exterior boundaries of said grazing district, and in
exchange therefor to issue patent for not to exceed an equal value of surveyed
grazing district land or of unreserved surveyed public land in the same State
or within distance of not more than fifty miles within the adjoining State near-
est the base lands: Provie4, That before any such exchange shall be effected,
notice of the contemplated exchange, describing the lands involved, shall be pub-
lished by the Secretary of the Interior once each week for four successive weeks
in some newspaper of general circulation in the county or counties in which
may be situated the lands to be accepted, and in the same manner in some
like newspaper published in any county in which may be situated any lands
to be given in such exchange; lands conveyed to the United States under this
Act shall, upon acceptance of title, become public lands and parts of the grazing
district within Whose exterior boundaries they are located: Provided frther,
That either party to an exchange may make reservations of minerals, ease-
ments, or rights of use, the values of which shall be duly considered in deter-
mining the values of the exchanged lands. Where reservations are made in
lands conveyed to the United States, the right to enjoy them shall be subject
to such reasonable conditions respecting ingress and egress and the use of the
surface of the land as may be deemed necessary by the Secretary of the In-
terior. Where mineral reservations are made in lands conveyed by the United
States, it shall be so stipulated in the patent, and any person who acquires the
right to mine and remove the reserved mineral deposits may enter and occupy
so much of the surface as may be required for all purposes incident to the min-
ing and removal of the minerals therefrom, and may mine and remove such
minerals, upon payment to the owner of the surface for damages caused to the
land and improvements thereon. Upon application of any State to exchange
lands within or without the boundary of a grazing district the Secretary of the
Interior is authorized and directed, in the manner provided for the exchange
of privately owned lands in this section, to proceed with such exchange at the
earliest practicable date and to cooperate fully with the State to that end, but
no State shall b permitted to select lieu lands in another State.

GIFTS OF LANDS TO THE UNITED STATES

1. Offer to Convey.-Gifts of lands within the exterior boundaries
of a grazing district may be accepted by the Secretary of the Interior
on behalf of the United States " where such action will promote the
purposes of the district or facilitate its administration." Any
person desiring to make such a gift of lands should submit to the
Commissioner of the General Land Office at Washington, D. C., an
offer to voluntarily convey and transfer to the United States any
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lands within a grazing district, describing such lands by legal sub-
divisions of the public land surveys. The offer should be accom-
panied by an affidavit showing that the offerer is the record owner
in fee of the lands so offered, free and clear of all encumbrances,
and that there are no persons claiming the land adversely to the
offerer. The affidavit should also show whether the taxes have been
paid on the land for the preceding year and whether there are
any taxes due or unpaid on such land or that could operate as a
lien thereon. The application and affidavit should be submitted in
triplicate.

2. Action by GeneraZ Land Offiee.-The offer of gift and accom-
panying affidavit will be promptly considered upon receipt in the
General Land Office, and if found regular and the records of said
office show the land involved to be in private ownership and in a
grazing district, the duplicate will be transmitted to the Director
of Grazing for a report as to whether the acquisition of such lands
will promote the purposes of the grazing district or facilitate in its
administration, and the triplicate will be transmitted to the Director
of the Division of Investigations for report as to what the records
of the county in which the land is situated disclose as to the owner-
ship of such land and any taxes that may be unpaid in connection
with such land, and as to whether there are any persons occupying
and claiming the lands adversely to the offerer. These reports shall
be expedited to the Commissioner of the General Land Office, and
if upon consideration thereof it shall appear that the officer has
good title to the land offered as a gift and that the acquisition of
such land by the United States would be warranted, the register
of the district land office will be advised, with the approval of the
Secretary of the Interior, of such offer and agreement to accept the
same in behalf of the United States, and that a serial number should
be assigned to the case and the General Land Office advised
thereof, and that appropriate notations of the offer should be made
on the district land office records. The register shall be instructed
to advise the offerer of the agreement to accept the land involved
as a gift, and that the offerer should submit a voluntary deed of
conveyance to the United States of the land so offered, an affidavit
stating that such offerer has not conveyed or encumbered the land
in any manner from the time of making the offer up to and includ-
ing the date of recordation of the deed, and evidence by. the proper
county official to show that all taxes due on the said land or that
could operate as a lien thereon have been paid in full. If, upon
receipt in the General Land Office of the conveyance and additional
evidence, the same are found regular, title shall be accepted to the
offered land as a gift, and the register shall be advised thereof and
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instructed to advise the donor of the acceptance of the gift of land
involved.

3. Deed of Conveyaneei-The deed of conveyance to the United
States must be executed, acknowledged and duly recorded in accord-
ance with the laws of the State in which the lands are situated. The
deed should recite that it is made " as a gift ", as authorized by section
8 of the act of June 28, 1934 (48 Stat. 1269.). Where such deed is
made by an individual, it must show whether the person making the
conveyance is married or single. If married, the wife or husband of
such person as the case may be, must join in the execution and ac-
knowledgment of the deed in such manner as to bar effectually any
right of curtesy or dower, or any claim whatsoever to the land con-
veyed, or it must be fully and satisfactorily shown that under the
laws of the State in which the land conveyed is situated, such husband
or wife has no interest whatsoever, present or prospective, which
makes his or her joining in the deed of conveyance necessary. Where
the deed of conveyance is by a corporation, it should be recited in the
instrument of transfer that the deed was executed pursuant to an
order or by the direction of the board of directors, or other governing
body, and a copy of such order or direction must accompany such
instrument of transfer and both should bear the impression of the
corporate seal.

EXCHANGE OF PRIVATELY OwNED LANDS

4. Application for EMange.-Section 8 of the act authorizes and
directs the Secretary of the Interior to exchange for privately owned
lands within a grazing district surveyed grazing district lands or un-
reserved surveyed public lands in the same State or within a distance
of not more than 50 miles within the adjoining State nearest the
base lands when the public interests will be benefited thereby.
Whether or not an exchange will benefit the public interests is a ques-
tion of fact to be determined by the Secretary of the Interior in the
light of all the circumstances.

Persons, firms, or corporations desiring to exchange lands pursuant
to this section should file in the district land office having jurisdiction
over the selected lands, or in the General Land Office, when there is no
United States district land office within the State, an application, in
triplicate, setting forth by legal subdivisions of the public land sur-
veys the lands offered to the Government and the lands to be selected
in exchange therefor. The application should contain the full name
and post office address of the applicant, identify the grazing district
in which the offered lands are situated, state whether or not any
reservations of minerals, easements, or other rights in or to the offered
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lands are desired, and what use thereof is contemplated. It should
also show the reservations or easements which are acceptable to the
applicant and are to be made by the United States affecting the
selected lands.

The application must be accompanied by an affidavit showing that
the applicant is legally capable of consummating the exchange, that
he is the owner of the lands offered in exchange, that such offered
lands are not the basis of another selection or exchange, and that
the selected lands are unappropriated and are not occupied, claimed,
improved, or cultivated by any person adversely to the applicant.

The application must be accompanied with a corroborated affidavit
relative to springs and water holes on the selected lands, in accord-
ance with existing regulations pertaining thereto. The application
must also be accompanied with an affidavit showing that the lands
relinquished and the lands selected are approximately of equal value.
The act requires that the value of the selected lands shall not exceed
that of the offered lands, consideration being given to any reserva-
tion of minerals or easements which may be made by the applicant
or the United States. The values of both offered and selected lands
are to be determined by the Secretary of the Interior.

Payment of fees will be required at the rate of $2.00 for each
selection of 160 acres or fraction thereof.

5. Action by Register.-If the application for exchange appears
regular and in conformity with the law and these regulations, the
register will assign the current serial number thereto and, after
making appropriate notation upon his records, will transmit the
original copy of the application to the General Land Office, together
with a report as to any conflicts of record, and will transmit the
duplicate copy of the application to the Director of Grazing, who
will report to the Commissioner of the General Land Office as to
whether the consummation of such exchange will benefit the public
interests and as to whether in his opinion the exchange should be
authorized.

Upon receipt of a favorable report from the Director of Grazing,,
the Commissioner of the General Land Office will, all else being
regular, request the Director of the Division of Investigations to
have a field investigation made for the purpose of determining the
values of the offered and selected lands; whether the selected lands
are occupied, improved, cultivated, or claimed by another; whether
the selected lands contain minerals, timber, springs, water holes,.
hot or medicinal springs, or any special features which should be
considered in acting on the application; whether the reservation
which the applicant desires to make in the offered lands, if any,
together with the contemplated use of such reservation will in any
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way affect adversely the administration of. the grazing district;
and whether there are any reasons why the exchange should not be
consummated. The field examination should be made as soon as
possible and report and special recommendation should be submitted
to the General Land Office.

6. Evidence Required.-When the field investigation report is re-
ceived and an exchange of equal values has been established, the
Conunissioner of the General Land Office, unless he has reasons to
do otherwise, will, with the approval of the Secretary of the In-
terior, issue notice for publication of the contemplated exchange,
and will require the applicant, through the register of the district
land office, to submit proof of publication of notice, a deed of con-
veyance of the offered lands duly recorded, an abstract of title show-
ing that at the time the deed of conveyance to the United States
was recorded the title to the lands covered by such deed was in
the party making the conveyance, a certificate that the lands so
conveyed were free from judgments or mortgage liens, pending
suits, tax assessments, or other encumbrances, and a certificate by
the proper official of the county in which the lands conveyed are
situated showing that all taxes levied or assessed against the lands
conveyed to the United States, or that could operate as a lien thereon,
have been fully paid, or whether there is a tax due on such lands
that could operate as a lien thereon but which tax is not yet payable
and that there are no unredeemed tax sales and no tax deeds out-
standing against such lands conveyed to the United States.

7. Publication of Notioe.-The publication notice must give the
name and post office address of the applicant, serial number and
date of the application, act under which application is filed, describe
both the offered and selected lands in terms of legal subdivisions of
the public land surveys, and state that the purpose of the notice
is to allow all persons claiming the selected lands or having bona
fide objection to such exchange and opportunity to file their protests
or other objections in the district land office, or in the General Land
Office, together with evidence that a copy of such protest or objection
has been served upon the applicant. Such notice must be published
at the expense of the applicant once a week for four consecutive
weeks in some designated newspaper of general circulation in the
county or counties in which may be situated the lands offered to the
United States, and in the same manner in some like newspaper
published in any county in which may be situated any lands selected
in exchange. In the event the newspaper is a daily, the publication
should be made in the Wednesday issue thereof. A similar notice
will be posted in the district land office during the required period
of publication and the register shall certify as to the posting. Such
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notice for publication will be sent by the General Land Office to the
register for forwarding by him to the applicant with instructions
for publication in the newspaper or newspapers designated, but
where there is no United States land office in the State, the notice
will be sent direct to the applicant with instructions for publication
in the newspaper designated. Proof of publication of notice shall
consist of an affidavit by the publisher, or foreman, or other proper
employee of the newspaper, showing the dates of publication, and
attaching thereto a copy of the notice as published. The register
shall transmit such evidence of publication to this office with his
report as to whether or not protests or contests have been filed
against the proposed exchange, and shall certify as to the posting
of notice in his office.

8. Deed of Conveya.e.-The deed of conveyance to the United
States must be executed, acknowledged, and duly recorded in ac-
cordance with the laws of the State in which the lands are situated.
Such revenue stamps as are required by law must be affixed to the
deed and canceled. The deed should recite that it is made "for
and in consideration of the exchange of certain lands, as authorized
by section 8 of the act of June 28, 1934 (48 Stat. 1269)." Where
such deed is made by an individual, it must show whether the person
making the conveyance is married or single. If married, the wife or
husband of such person as the case may be, must join in the execution
and acknowledgment of the deed in such manner as to bar effectually
any right of curtesy or dower, or any claim whatsoever to the land
conveyed, or it must be fully and satisfactorily shown that under
the laws of the State in which the land conveyed is situated, such
husband or wife has no interest whatsoever, present or prospective,
which makes his or her joining in the deed of conveyance necessary.
Where the deed of conveyance is by a corporation, it should be re-
cited in the instrument of transfer that the deed was executed
pursuant to an order or by the direction of the board of directors
or other governing body, and a copy of such order or direction must
accompany such instrument of transfer and both should bear the
impression of the corporate seal.

9. Abstract of Title.-The abstract of title must show that the
title memoranda contained therein are a full, true, and complete
abstract of all matters of record or on file in the offices of the re-
corder of deeds and in the offices of the clerks of courts of record
of that jurisdiction, including all conveyances, mortgages, pending
suits, judgments, liens, is pendens, or other encumbrances or instru-
ments which are required by law to be filed with the recording officer
and which appear in the records of the office of the clerks of courts
of record affecting in any manner whatsoever the title to the land
to be conveyed to the United States. The abstract of title may be
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prepared and certified by the recorder of deeds or other proper
officer under his official seal, or it may be prepared and authenticated
by an abstractor or by an abstract company, approved by the General
Land Office, in accordance with section 42 of the mining regulations
of April 11, 1922 (49 L. D. 15, 69).

10. Taames.-In case taxes have been assessed or levied on lands
conveyed to the United States, and such taxes are not due and
payable until some future date, the applicant, in addition to 'the
certificate above required relative to taxes and tax assessments,
may furnish a bond with qualified corporate surety for the sum
of twice the amount of taxes paid on the land for the previous
year in order to indemnify the United States against loss for the
tax as assessed or levied but not yet due and payable. In lieu
of the bond the applicant may submit a sum similar to that required
in the bond, and if and when proper evidence is furnished showing
the taxes on the land conveyed have been paid in full, the said
sum will be returned to the applicant.

11. Action by General Land Ougee.-The publication of notice,
conveyance, abstract of title, and other evidence required of the
applicant will, upon receipt in the General Land Office, be ex-
amined, and if found regular and in conformity with law, and
there are no objections, title will be accepted to the offered land
and patent will issue for the land selected in exchange.

Should the report from the Director of the Division of Investi-
gations, upon field investigation, disclose inequalities of value, the
Commissioner of the General Land Office will advise the applicant
and afford him an opportunity to adjust matters so as to bring
the exchange within the provisions of the law.

Notices of additional requirements, rejection, or other adverse
action will be given, and the right of appeal, review, or rehearing
recognized in the manner now prescribed by the Rules of Practice.
Protests against exchanges should be filed in the district land office,
from where they will be transmitted to the General Land Office
for consideration and disposal.

Should the application for exchange be finally rejected or the
selection canceled for any reason, the abstract of title will be-
returned, and the applicant will be advised of his right to apply
for a quitclaim deed under existing law for the land conveyed to
the United States.

An application- for exchange will be noted " suspended " by the
register and unless disallowed, the lands applied for in exchange
will be segregated upon the records of the district land office and
General Land Office, and will not be subject to other appropriation,
application, selection, or filing.
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EXCHANGE OF STATE LANDS

12. Appilication for Exchange.-Section 8 of the act authorizes
exchanges of lands between the United States and a State, when
public interests will be benefited thereby, and provides for the issu-
ance of patent for the selected lands upon acceptance of title to the
lands conveyed to the United States in exchange therefor. The
lands offered in exchange by a State may be lands owned by the
State within or without the boundary of a grazing district, and the
selected lands may be an equal value of surveyed grazing district
lands or unreserved surveyed public lands of the United States with-
in the same State. Whether or not an exchange will benefit the pub-
lic interests is a question of fact to be determined by the Secretary
of the Interior in the light of all the circumstances.

A State desiring to exchange lands under the provisions of this
act should file application, in triplicate, in the district land office
having jurisdiction over the selected lands, or in the General Land
Office, when there is no United States district land office within the
State. Such application should describe the lands offered to the
Government as well as those to be selected in exchange, by legal sub-
divisions of the public-land surveys, or by entire sections, and noth-
ing less than a legal subdivision may be surrendered or selected.
The application for exchange should identify the grazing district in
which the offered lands are situated, if in a grazing district, and
should state whether or not any reservations of minerals, easements,
or other rights in or to the offered lands are desired, and what use
thereof is contemplated. It should also show the reservations or
easements which are acceptable to the State and which are to be
made by the United States affecting the selected lands. Each appli-
cation for an exchange must be accompanied by the following certifi-
cate and affidavits:

(A) A certificate by the selecting agent showing that the
selection is made under and pursuant to the laws of the State.

(B) An affidavit showing that the State is the owner of the
lands offered in exchange, that such offered lands are not the
basis of another selection or exchange, and that the selected
lands are unappropriated and are not occupied, claimed, im-
proved, or cultivated by any person adversely to the State.

(C) A corroborated affidavit relative to springs and water
holes on the selected lands in accordance with existing regula-
tions pertaining thereto.

(D) An affidavit showing that the lands relinquished and
the lands selected are approximately of equal value.

The act requires that the value of the selected lands should not
exceed that of the offered lands, consideration being given to any
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reservations of minerals or easements which may be made by the
State or the United States. The values of both offered and selected
lands are to be determined by the Secretary of the Interior.

Payment of fees will be required at the rate of $2.00 for each
selection of 160 acres or fraction thereof.

13. Action by the Register.-If the application for exchange ap-
pears regular and in conformity with the law and these regulations,
the register will assign the current serial number thereto, and, after
making appropriate notations upon his records, will transmit the
original copy of the application to the General Land Office, together
with a report as to any conflicts of record, and will transmit the
duplicate copy of the application to the Director of Grazing, who
will report to the Commissioner of the General Land Office as to
whether the consummation of such exchange will benefit the public
interests and as to whether in his opinion the exchange should be
authorized.

Upon receipt of a favorable report from the Director of Grazing,
the Commissioner of the General Land Office will, all else being
regular, request the Director of the Division of Investigations to
have a field investigation made for the purpose of determining the
values of the offered and selected lands; whether the selected lands
are occupied, improved, cultivated, or claimed by any one adversely
to the State; whether the selected lands contain minerals, timber,
springs, water holes, hot or medicinal springs, or any special features
which should be considered in acting on the application; whether the
reservation which the State desires to make in the offered lands, if
any, together with the contemplated use of such reservation, will in
any way affect adversely the administration of the grazing district,
and, whether there are any reasons why the exchange should not be
consummated. The field examination should be made as soon as
possible, and report and special recommendation should be submitted
to the General Land Office.

14. Evidence Required.-When the field investigation report is
received and an exchange of equal values has been established, the
Commissioner of the General Land Office, unless he has reason to do
otherwise, will, with the approval of the Secretary of the Interior,
issue notice for publication of the contemplated exchange, and will
require the State, through the register of the district land office, to
submit proof of publication of notice, a deed of conveyance of the
offered lands, duly recorded, a certificate of the proper State officer
showing that the offered lands have not been sold or otherwise en-
cumbered by the State, and a certificate by the recorder of deeds or
official custodian of the records of transfers of real estate, in the
proper county, or by an abstracter or abstract company approved by
the General Land Office, that no instrument purporting to convey or
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in any way encumber title to the offered land is of record or on file
in his office. If, however, the offered lands were ever held in private
ownership and were acquired by the State from such source, it will
be necessary for the State to furnish an abstract of title showing that
at the time the deed of conveyance to the United States was recorded
the title to the lands covered by such deed was in the State making
the conveyance, a certificate that the lands so conveyed were free
from judgments or mortgages, liens, pending suits, tax assessments
or other encumbrances, and a certificate by the proper official of- the
county in which the lands conveyed are situated showing that all
taxes levied or assessed against the lands conveyed to the United
States, or that could operate thereon as a lien, have been fully paid
or that no taxes have been levied, or whether there is a tax due on such
lands that could operate; as a lien thereon but which tax is not yet
payable, and that there are no unredeemed tax sales and no tax
deeds outstanding against such lands conveyed to the United States.

15. Publication of Notice.-The publication notice must give
the name of the State making application, the serial number and
date of the application, act under which application is filed, describe
both the offered and selected lands in terms of legal subdivisions of
the public land surveys, and state that the purpose of the notice is:
to allow all persons claiming the selected lands or having bona fide
objections to such exchange an opportunity to file their protests or
other objections in the district land office, or in the General Land
Office, together with evidence that a copy of such protest or objection
has been served upon the State. Such notice must be published at
the expense of the State once a week for four consecutive weeks in
some designated newspaper of general circulation in the county or
counties in which may be situated the lands offered to the United
States, and in the same manner in some like newspaper published in
any county in which may be situated any lands to be selected ih
exchange. In the event the newspaper is a daily, the publication
should be made in the Wednesday issue thereof. A similar notice
will be posted in the district land office during the required period
of publication. Such notice for publication will be sent by the
General Land Office to the register for forwarding by him to the
applicant with instructions for publication in the newspaper or news-
papers designated, but where there is no United States land office in
the State applying for the exchange, the notice will be sent direct
to the State with instructions for publication in the newspaper desig-
nated. Proof of publication of notice shall consist of an affidavit
by the publisher, or foreman, or other proper employee of the news-
paper, showing the dates of publication, and attaching thereto a
copy of the notice as published. The register shall transmit such
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evidence of publication to this office with his report as to whether or
not protests or contests have been filed against the proposed exchange,
and shall certify as to the posting of notice in his office.

16. Deed of Conveyance.-The deed of conveyance to the United
States must be executed, acknowledged, and duly recorded in ac-
cordance with the laws of the State making the exchange, and must
be accompanied by a certificate of the proper State officer showing
that the officer executing the conveyance was authorized to do so
under the State law. The deed should recite that it is made " for
and in consideration of the exchange of certain lands, as authorized
by section 8 of the act of June 28, 1934 (48 Stat. 1269)."

17. Abstract of Title.-The abstract of title must show that the
title memoranda contained therein are a full, true and complete
abstract of all matters of record or on file in the office of the recorder
of deeds and in the offices of the clerks of courts of record of that
jurisdiction, including all conveyances, mortgages, pending suits,
judgments, liens, iUs pendens or other encumbrances or instruments
which are required by law to be filed with the recording officer and
which appear in the records of the offices of the clerks of courts of
record affecting in any manner whatsoever the title to the land to
be conveyed to the United States. The abstract of title may be pre-
pared and certified by the recorder of deeds or other proper officer
under his official seal, or it may be prepared and authenticated by
an abstracter or by an abstract company, approved by the General
Land Office, in accordance with section 42 of the mining regulations
of April 11, 1922 (49 L. D. 15, 69).

18. axes.-In case the land conveyed to the United States has
been held in private ownership and taxes have been assessed or
levied thereon, and such taxes are not due and payable until some
futhre date, the State, in, addition to the certificate above required
relative to taxes and tax assessments, may furnish a bond with quali-
fied corporate surety for the sum of twice the amount of taxes paid
on the land for the previous year in order to indemnify the United
States against loss for the tax as assessed or levied but not yet due
and payable. In lieu of the bond the State may submit a sum
similar to that required in the bond, and if and when proper evidence
is furnished showing the taxes on the land conveyed have been paid
in full, the said sum will be returned to the State.

19. Action, by General Land Offlce.-The publication of notice,
conveyance,- abstract of title, and other evidence required of the State
will, upon receipt in the General Land Office, be examined, and if
found regular and in conformity with law, and there are no objec-
tions, title will be accepted to the offered land and patent will issue
for the land selected in exchange.
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Should the report from the Director of the Division of Investiga-
tions, upon field investigation, disclose inequalities of value, the
Commissioner of the General Land Office will advise the State and
afford opportunity for adjustment so as to bring the exchange within
the provisions of the law.

Notices of additional requirements, rejection or other adverse ac-
tion will be given, and the right of appeal, review, or rehearing
recognized in'the manner now prescribed by the Rules of Practice.
Protests against exchanges should be filed in the district land office,
from where they will be transmitted to the General Land Office for
consideration and disposal.

Should the application for exchange be finally rejected or the
selection canceled for any reason, abstract of title will be returned
to the State, and the State will be advised of its right to apply for
a quitclaim deed under existing law for the land conveyed to the
United States.

An application for exchange will be noted " suspended " by the
register, and unless disallowed, the lands applied for in exchange will
be segregated upon the records of the district land office and General
Land Office, and will not be subject to other appropriation, applica-
tion, selection, or filing.

20. State ShooZ Lcmds.-It is provided in section 1 of the act
that-
Nothing in this Act shall be construed in any way to diminish, restrict, or
impair any right which has been heretofore or may be hereafter initiated
under existing law validly affecting the public lands, and which is maintained
pursuant to such law except as otherwise expressly provided in this Act,
nor to affect any land heretofore or hereafter surveyed which, except for
the provisions of this Act, would be a part of any grant to any State, nor
as limiting or restricting the power or authority of any State as to matters
within its jurisdiction.

The words "Nothing in this Act shall be construed in any
way * * * to affect any land heretofore or hereafter surveyed
which, except for the provisions of this Act, would be a part of
any grant to any State " were obviously intended to preserve school
sections, both surveyed and unsurveyed, included within the boun-
daries of a grazing district established under the provisions of the
Taylor Grazing Act, in exactly the same status for the purpose of
any grant to any State as the lands would have had had the Taylor
Grazing Act not been passed and had the lands not been included
in the grazing district.

It follows, therefore, that neither surveyed nor unsurveyed school
sections within the boundaries of a grazing district may for that
reason only be offered as a basis for an equal area indemnity selec-
tion under the act of February 28, 1891 (26 Stat. 96). It also

(Vol.
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follows that the inclusion of unsurveyed school sections within a
grazing district will not prevent the title to such lands from vesting
in the State upon the acceptance of the plat of survey thereof by
the Commissioner of the General Land Office.

Granted school sections owned by a State within or without the
boundaries of a grazing district may be assigned by the State as a
basis for an equal value exchange, as provided in section 8 of the
Taylor Grazing Act.

FRMD W. JOHNSON, Commissioner.
Approved:

T. A. WALRS,
First Assistant Secretary.

EXECUTIVE WITHDRAWAL ORDER OF NOVEMBER 26, 1934, AS
AFFECTING TAYLOR GRAZING ACT AND OTHER PRIOR IEG-
ISLATION

Opinion, February 8, 1985

WITHDRAWAL OF PBLIC LANDs-ExECUTIvE ORDER OF NOVEmBER 26, 1934-
OPERATION.

While the Executive order of November 26, 1934, temporarily withdrawing
particular areas of public lands from certain forms of disposition, contains
an excepting provision which operates to save preexisting valid appropria-
tions, reservations or withdrawals during the period of their existence, such
order nevertheless attaches to these lands as a secondary claim, becoming
effective upon the termination of the prior claim.

WITHDRAWAL OF PuaLiO LANDS-EXECUTIVa ORDER OF NOvEMBER 26, 1934-
ESTARLISHMENT OF TAYLOrI GRAZING DISTRIcT PERMITTED ON WITHDRAWN
LANDS.

A grazing district under the Taylor Grazing Act may be established on land
withdrawn under the terms of the Executive order of November 26, 1934,
since the order does not, directly. or by implication, prohibit the establish-
ment of such districts, the withdrawal being from " settlement, location,
sale or entry."

WITHDRAWAL OF PUBLIC LANDS-TAYLoR GAZING ACT, SEC. 15-LEASING OF

ISOLATED OR DISCONNECTED TRAcTs-EFEcT OF ExEucrnvE ORDER.

The authority conferred upon the Secretary of the Interior by section 15
of the Taylor Grazing Act to lease isolated or disconnected tracts of-public
land is limited to "vacant, unappropriated, and unreserved lands", and,
having become reserved by the operation of the Executive withdrawal order
of November 26, 1934, may not be leased so long as that order remains in
force.

WITHDRAWAL O F PuBLIc LANDs-ExEouTivE ORDER OF NOVEMBER 26, 1934-
EXCHANGE OF LANDS UNDER SEc. 8, TAYLOR GRAZING AOT-EmFET or ORDER

So long as the withdrawal provided for by the Executive order of Novem-
ber 26, 1934, is operative on a tract of public land, said land is not the
subject of exchange under section 8 of the Taylor Grazing Act, since such
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disposition may well be regarded as within the category of a location or
entry, both of which are prohibited by the Executive order.

WITHDRAWAL OF PUBLI LiANDS-EXECrIVE ORDER or Novnmmns 26, 1934-SAE
OF LANDS PROHIBITED.

Sale of public lands being in terms forbidden by the Executive withdrawal
of November 26, 1934, isolated and disconnected tracts thereof may not
be sold at public auction under authority of section 14 of the Taylor
Grazing Act.

WITnDRSWAL Or PUBLIC LANDS-EXECUTIVE ODE oF NovEMBFR 26, 1934-
"EXISTIN VALID RIGHTs."

In the determination of what are "existing valid rights," as used in the
excepting clause of the Executive order of November 26, 1934, the cir-
cumstances of each particular case must be considered, a precise and
general definition not being practicable.

WITHDRAWAL or PUBLIC LANDS-EXEcUTIvE ORDER OF NovEmBER 26, 1934-ScOPE
OF EXCPTNG LAUSE.

The saving clause of the Executive order of November 26, 1934, which ex-
eepted from the operation of the withdrawal "existing valid rights," held
to include (1) valid entries; (2) prior valid applications for entry, selec-
tion, or location, substantially complete at date of the withdrawal; (3)
claims under the Color of Title Act of December 22, 1928,- where bona
tide and substantial rights thereunder existed; (4) permits and leases
under the Mineral Leasing Act of February 25, 1920.

MARGOLD, Solicitor:
You [the Secretary of the Interior] have requested my opinion

on six questions which were propounded by the Commissioner of
the General Land Office involving the effect of the general with-
drawal of lands by Executive order of November 26, 1934, No. 6910.

For ready reference, the said order is quoted in full, viz:
WHEnAs, the act of June 28, 1934 (ch. 65, 48 Stat. 1269), provides, among

other things, for the prevention of injury to the public grazing lands by over-
grazing and soil deterioration; provides for the orderly use, improvement and
development of such lands; and provides for the stabilization of the livestock
industry dependent upon the public range; and

WHEREAS, in furtherance of its purposes; said act provides for the creation
of grazing districts to include an aggregate area of not more than eighty
million acres of vacant, unreserved and unappropriated lands from any part of
the public domain of the United States; provides for the exchange of State
owned and privately owned lands for unreserved, surveyed public lands of
the United States; provides for the sale of isolated or disconnected tracts of
the public domain; and provides for the leasing for grazing purposes of iso-
lated or disconnected tracts of vacant, unreserved and unappropriated lands
of the public domain; and

WHREnEAS, said act provides that the President of the United States may
order that unappropriated -public lands be placed under national forest admin-:
istration if, in his opinion, the land be best adapted thereto; and

WHEREAS, said act provides for the use of public land for the conservation or
propagation of wild life; and

I'VoL



55] DECISIONS OF THE DEPARTMENT OF THE INTERIOR . 207

WHEREAS, I find and declare that it is necessary to classify all of the vacant,
unreserved and unappropriated lands of the public domain within certain States
for the purpose of effective administration of the provisions of said act;

Now, TEREFORE, by virtue of and pursuant to the authority vested in me by
the act of June 25, 1910 (ch. 421, 36 Stat. 847), as amended by the act of
August 24, 1912 (ch. 369, 37 Stat. 49'), and subject to the conditions therein
expressed, it is ordered that all of the vacant, unreserved, and unappropriated
public land in the States of Arizona, California, Colorado, Idaho, Montana,
Nevada, New Mexico, North Dakota, Oregon, South Dakota, Utah, and Wyoming
be, and it hereby is, temporarily withdrawn fron settlement, location, sale or
entry, and reserved for classification, and pending determination of the most
useful purpose to which such land may be put in consideration of the provisions
of said act of June 28, 1934, and for conservation and development of natural
resources.

The withdrawal hereby effected is subject to existing valid rights.
This order shall continue in full force and effect unless and until revoked by

the President or by act of Congress.

The questions are as follows:
1. Does the Executive order apply to lands included in outstanding entries or

other appropriations under the public land laws or withdrawals or reservations
existing at the date the order was signed but which thereafter might, through
the termination of such appropriations, withdrawals, and reservations, other-
wise become public lands of the United States?

2. Can lands not now withdrawn pursuant to public notices that have already
issued of hearings looking to the establishment of grazing districts in accord-
ance with the provisions of Section 1 of the Taylor Grazing Act be included in a
grazing district or an addition thereto notwithstanding the said Executive
withdrawal?

8. Can isolated and disconnected tracts of public lands not suitable for
inclusion in grazing districts be leased for grazing purposes pursuant to
section 15 of the Taylor Grazing Act notwithstanding the said Executive
withdrawal?

4. Can public lands be exchanged for private lands or State-owned lands
under authority of section S of the Taylor Grazing Act notwithstanding the
said Executive withdrawal?

5. Can isolated and disconnected tracts of public lands not exceeding 760
acres be sold at public auction under authority of section 14 of said Taylor
Grazing Act notwithstanding the said Executive withdrawal?

6. What constitutes an " existing valid right ", referred to in. that portion
of the Executive order reading "the withdrawal hereby effected is subject
to existing valid rights"?

The questions will be answered in the order stated.

In my opinion the Executive order applies to lands which, at the
,date of its issuance, were covered by outstanding entries or other
appropriations under the public-land laws or by withdrawals or
reservations, and takes effect as to such lands whenever they become
a part of the public lands of the United States by reason of the
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termination of the outstanding appropriation, withdrawal, or
reservation.

Unquestionably, the President, acting under the authority granted
him in the act of June 25, 1910 (36 Stat. 847), as amended, could
withdraw land which is already appropriated, reserved, or with-
drawn. Such a withdrawal, however, could take effect as to land
already appropriated, reserved, or withdrawn, only upon the valid
extinguishment of the prior claim or withdrawal. Compare 5 L. D.
49; 10 L. D. 144; 15 L. D. 2; 32 L. D. 395; 50 L. D. 262. In such
a case the Executive withdrawal acts as a claim to the land sec-
ondary to that which already exists. As such, it lies dormant until
the extinguishment of the prior claim, at which time it can and does

- W actively attach to the land..
It is, of course, not necessary for the President to exercise his

powers to the fullest extent; and, in a given case he may desire to
exclude from a withdrawal all lands theretofore appropriated,. re-
served, or withdrawn. A determination of the intention of the
President is dependent upon the terms of the order itself; and
where an intention not to include such land is expressed, the with-
drawal would not attach to the theretofore withdrawn lands or
other lands excluded from the scope of the order. Compare 29
L. D. 533; 30 L. D. 515.

The Executive order here in question purports to withdraw " all
's > of the vacant, unreserved, and unappropriated public land", in

certain enumerated States. This: withdrawal clause is not wholly
free from ambiguity. It might indicate an intention to have the

>e dfi order cover only such lands as were vacant, unreserved, and un-
appropriated at the moment the order was signed. On the other
hand, it might be held that the order was intended to attach

'44< actively to all vacant, unreserved and unappropriated lands, and
hence to cover all lands which might become vacant, unreserved,
and unappropriated during the life of the order.

I believe that the withdrawal clause, contained in the Executive
order of November 26, 1934, properly should-be construed in the
latter sense. This conclusion is fortified by the express provision
in the order that " the withdrawal hereby effected is sbj ect to
existing valid rights." There would be no necessity for such a pro-
vision unless the withdrawal embraced appropriated lands. If it
did not, there could be no "existing valid rights" requiring pro-
tection.

Consequently, considering the Executive order as a whole, I hold
that while it operates to save valid appropriations, reservations, or
withdrawals during the period of their existence, it actually attaches
to those lands as a secondary claim and becomes effective upon the
termination of the prior claim.

[Vol.



56] DECISIONS OF THE DEPARTMENT OF THE INTERIOR 20}

7 ~II
That Executive order of November 26, 1934, withdrew the lands

therein. described "from settlement, location, sale, or entry" and
reserved them " for classification, and pending determination of'
the most useful purpose to which such lands may be put in considera-
tion of the provisions of the said act of June 28, 1934, and for
conservation and development of natural resources."

The question is raised whether a grazing district can be estab-
lished and superimposed on land withdrawn under that order. In
my opinion it can. There is nothing in the terms of the order
which directly or by implication prohibits the establishment of'
grazing districts. The withdrawal is from " settlement, location,
sale, or entry "; the establishment of a grazing district is not one
of those prohibited things. On the other hand, section of the
Taylor Grazing Act (48 Stat. 1269) specifically permits, with cer-
tain exceptions not pertinent here, inclusion of withdrawn or
reserved lands in grazing districts if there be obtained the approval
of the head of the Department having jurisdiction of those lands.
In these circumstances there can be no doubt that a grazing district
may be established on lands. withdrawn by the order of November
26, 1934.

No difficulty will be experienced in obtaining the necessary ap-
proval for the inclusion of those lands within a grazing district,
inasmuch as the Department of the Interior is in this instance the
agency having jurisdiction over the lands withdrawn.

III
Question three is whether isolated and disconnected tracts of pub-

lic lands not suitable for inclusion in grazing districts may be leased
for grazing purposes pursuant to section 15 of the Taylor Grazing
Act, notwithstanding the said Executive order. My answer is in
the negative. That authority extends only to " vacant, unappro-
priated, and unreserved lands." Having been reserved by the said
Executive order, they may not be leased for that purpose so long
as the order remains in force. The remedy is to have the order
revoked as to particular tracts where such leasing is desired, or,
which would perhaps be more expedient, have the order so amended
as to permit such leases to be made for lands otherwise withdrawn
by the order..

IV

Question four relates to exchanges under section 8 of the Taylor
Grazing Act involving lands withdrawn by the said Executive order.

20683-36-vol. 55-4 .
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I am of the opinion that such exchanges may not be allowed so long
as the lands remain thus withdrawn. An appropriation of this

kind may well be regarded as within the category of a location or
entry, and thus prohibited by the terms of the order of withdrawal.
See 48 L. D. 380. The situation may be satisfactorily met in the
manner suggested in the answer to question three.

V

Clearly, question five is to be answered in the negative. "Sales"
are expressly prohibited by the order.* (VI;

It is hardly practicable to give a precise and general definition of
the meaning of " existing valid rights ", as used in the saving clause
pf the said Executive order. The circumstances of each particular
ase will have to be considered in applying that provision. It is

not a new expression, and it has been construed and applied in formal
adjudications of the Department. It was contained in Executive
order of December 8, 1924, which withdrew all islands off the coast
or in the coastal waters of the State of Florida, and also in Execu-
tive order of July 3, 1925, withdrawing the mainland within three
miles of the coast in certain States. In the case of Williams v. Bren-
bng (51 L. D. 225), it was said that these withdrawals were designed
to prevent the initiation of new claims and not the destruction of
rights theretofore fairly earned. And it was held therein that where
a party had prosecuted a contest against a homestead entry and had
done all that the law required to earn a preferred right of entry,
such right was saved by the terms of the withdrawal orders, even
though the contested entry had not been actually canceled and the
preferred right, therefore, had not been awarded prior to the date
of withdrawal. It was pointed out that the said withdrawals were
not absolute and unconditional, but saved valid existing rights, and
were to be distinguished from instances where the withdrawal does
-not make such exception.

Of course, all valid entries are protected, and I believe also that all
prior valid applications for entry, selection, or location, which were
,substantially complete at the date of the withdrawal should be con-
sidered as constituting valid existing rights within the meaning of
the saving clause of the withdrawal order. Claims under the color
of title act of December 22, 1928 (45 Stat. 1069), should likewise

-be regarded as valid existing rights when bona fide and substantial
rights thereunder existed at the date of the withdrawal. I believe
-this protective provision should be generously applied. The public
interest in particular tracts within the confines of the broad expanse

210 [Vol.
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th-us withdrawn is too inconsequential to justify the striking down,
aof individual rights through technical construction or harsh applica-
iion of the protective provision of the order.

In order that this opinion may be more comprehensive, it is deemed
pertinent to add, although the precise question was not submitted,
that permits and leases may be granted under the Mineral Leasing Act
,of February 25, 1920 (41 Stat. 437), for the withdrawn lands, be-
,cause that act is operative within reserved areas, with certain speci-
fied exceptions, and for the further reason that the Taylor Grazing
Act in section 6 thereof expressly disclaims the purpose of interfering
-with such use.

Approved:
HAROLD L. ICES,

Secretary of the Interior.

EXECUTIVE WITHDRAWAL ORDER OF NOVEMBER 26, 1934, AS
AFFECTING MINERAL PERMITS AND LEASES AND RIGHTS OF
WAY-" VACANT, UNRESERVED, AND UNAPPROPRIATED PUB-
LIC LAND " CONSTRUED

Opinion, February 20, 1935

EXECUTIVE WITHDRAWAL OF NovnmBEa 26, 1934-PERMITS AD LASEs UNDER
MINER-AL LEASINe ACT.

The Executive withdrawal order of November 26, 1934, does not prevent the
granting of permits and leases under the Mineral Leasing Act of February
25, 920, since that act; with certain specified exceptions, is operative with-
in reserved areas, and for the further reason that the Taylor Grazing Act
expressly disclaims the purpose of interfering with such use. Nor does the
Executive order affect rights of way or other rights granted within reserved

-areas, provided the use for which the right is granted shall not be incon-
sistent with the purpose of the reservation.

EXEOue WITHDRAWAL oF NOvEMBER 26, 1934-MNEmL LANDs-SuiRFAcE
RIGexTs-1ExCm'TIoNB.

Lands the surface of which is open to entry under the act of June 22, 1910,
or the act of July 17, 1914, the mineral deposits defined therein being
reserved to the United States, unless otherwise reserved, are to be con-
strued as reserved only to the extent of the defined minerals and unreserved
insofar as the surface is concerned. Lands having this status at the
date of the Executive order of November 26, 1934, were reserved by that
order, and are not now open to entry, except where valid rights existed
at the date of the order, which rights must be protected.

ExwOmvz WITHDRAWAL OF Novmn&ER 26, 1934-PowER SITE RESERVATIONS-

WHEN WITHDRAWAL ATTAcHEs.
The purpose of the power site reservations as such was not abrogated or in

any way interfered with by the Executive withdrawal of November 26,-
1934, and so long as lands remain in unconditional withdrawals for power'
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sites under the Federal Water Power Act they are not subject to entry.
In the event a restoration under section 24 of the act was made prior to.

* the date of the Executive withdrawal, and the restored land not entered
in the meantime, the Executive withdrawal, with its qualifications,.
attached.

ExECUTIVE WITHDRAWA o NovEMBR 26, 1934-LANDS RESTOED FoM Powka.
SITN WITHDRAWAL-UNCONDITIONAL AND QUAFID RsToArTroNs.

Power site lands restored unconditionally to entry, etc., or in a manner other
than that provided by section 24 of the Federal. Water Power Act, prior
to the Executive withdrawal of November 26, 1934, would be subject to

$6 DQ4thac withdrawal. h

My opinion has been requested on certain questions submitted by
the Director of the Geological Survey in his letter of December 11,.
1934, reading as follows:

Reference is made to Executive order of November 26, 1934, withdrawing
"all of the vacant, unreserved, and unappropriated public land" in certain
States for public purposes stated in the order. Two questions of administra-
tion under this order have arisen on which a ruling is desired:

1. Is the withdrawal to be construed as prohibiting the allowance of appli-
cations for mineral permit or lease under the leasing law or for rights of way
under a number of laws or, in general, for any rights under an act which
specifically authorizes the granting of rights on reserved lands?

2. Is the language " vacant, unreserved, and unappropriated public land " to
be construed with the meaning of all -public land insofar as vacant, unreserved,.
and unappropriated or is the withdrawal order to be construed as affecting-
only public lands that are wholly free from any sort of reservation and appro-
priation and are, therefore, completely vacant?

This second question relates to that great body of lands that are reserved r
appropriated for certain purposes but are vacant, unreserved, and unappropri--
ated for certain other purposes. For example,. approximately 10 million acres
are appropriated by permit or lease for oil and gas and about 800,000 acres are
appropriated by permit, license, or lease for coal under the mineral leasing law,.
but most of these areas have remained open for entry, at least until November
26, for many other purposes.

About S million acres are included in power-site reserves, a considerable
portion of which is, or may be, subject to entry under the provisions of section
24 of the Federal Water Power Act. More than 27 million acres are withdrawn
for classification as to coal, while oil, oil shale, phosphate, and potash with-
drawals aggregate more than 22 million acres. Such lands are not wholly
unreserved but, if unaffected by the withdrawal of November 26, would remain
open for surface entry under the provisions of the act of June 22, 1910 (36
Stat. 583), or the act of July 17, 1914 (38 Stat. 509).

1. In my opinion approved February 8, 1935, it was held that the
said withdrawal will not prevent the granting of permits and leases
under the Mineral Leasing Act of February 25, 1920 (41 Stat. 417),-
because that act is operative within reserved areas, with certain
specified exceptions, and for the further reason that the Taylor Graz-
ing Act, in section 6 thereof, expressly disclaims the purpose of inter-
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fering with such use. This ruling is equally applicable with respect
to such rights of way as may be granted within reserved areas. It
should be observed, however, that the authority to grant rights of
way, or other rights, within reserved areas, obtains only on condition
that the use for which the 'right is granted shall not be inconsistent
with the purpose of the reservation.

2. Question 2 relates, mainly, to those great bodies of lands the
surface of which was open to entry under the act of June 22, 1910
(36 Stat. 83), or the act of July 17, 1914 (38 Stat. 509), the mineral
deposits defined therein being reserved to the United States. I am
clearly of the opinion that such lands, where not otherwise reserved,
are to be considered as reserved only as regards the defined minerals,
and are unreserved insofar as the surface is concerned, being open
to entry in the manner provided by the statutes above mentioned and
certain other amendatory acts. Lands having that status at the date
of the Executive order of November 26, 1934, were reserved by that
order, and are not now open to entry, except for the protection of
valid rights existing at the date of the order.

It is more difficult to determine the effect of the said Executive
order with respect to lands included in power site reserves. It is
clear, however, that the purpose of the power site reservations, as
such, was not abrogated or in any way interfered with by the with-
drawal of November 26, 1934, and so long as lands remain in un-
conditional withdrawals for power sites under the Federal Water
Power Act of June 10, 1920 (41 Stat. 1063), they are not subject to
entry. It is provided, however, by section 24 of that act that such
lands may be restored to entry under the public land laws in case
the Federal Power Commission shall determine that the value of
any such lands for power purposes will not be injured or destroyed
thereby, conditioned upon a reservation to the United States, or its
permittees or licensees, of the right to enter upon, occupy, and use
any part or all of said lands necessary for the purposes of the Fed-
eral Water Power Act. here such a restoration had been made
prior to the date of the Executive order of November 26, 1934, and
the land had not been entered, it is my opinion that the said with-
drawal attached so as to prevent entry thereafter, except for the pro-
tection of a valid right existing at the date of the order. As regards
power site lands which had not been restored in the; modified form,
or unconditionally, prior to November 26, 1934, the withdrawal order
of that date would attach and place the lands subject to that with-
drawal. In this connection see my said opinion approved under
date of February 8, 1935.

Approved:
T. A. WALTERS,

First Assistant Secretary.
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STANDARD PIPE LINE COMPA1NY

Decided February 21, 19S5

RlIOHTS OF WAY Ovia PuaLiO LANDS-PIPE LINE-SEC. 28, ACTr O' FBR-ARY 25,
1920 -APPLiOATION-STIPUTION-WoRs, AND PRASES.

A stipulation required of applicants for rights of way for pipe lines over public
lands, embodied in regulations promulgated under authority of section 98 of
the Act of February 25, 1920, included the following: "and further expressly
consents and agrees * * * that the use of the pipe line for the trans-
portation of oil or gas shall be limited t oil or gas produced in conformity
with State and/or Federal laws, * * * and further expressly consents
and agrees to purchase and/or transport oil or gas available on Government
lands," etc. Held: If the applicant is merely a carrier, and not a purchaser
as well, the stipulations apply to it as a carrier only, and if it carries oil but
not gas the applicant is affected only as a carrier of oil, the language of each
term of the stipulation being in the disjunctive, and not intended to have
the effect of changing the business of a pipe line right-of-way grantee.

WALTERS, First Assistant Secretary:
By decision of October 3, 1934, the Commissioner of the General

Land Office required the Standard Pipe Line Company to execute
and file stipulations, as specified by the Department in its decision of
May 16, 1934 (54 I. D. 465), in the case of Montana-Dakota Utilities
Company, Pierre 025995, as a prerequisite to approval of its right-of-
way application for a pipe line, under section 28 of the Act of Feb-
ruary 25, 1920 (41 Stat. 437). The penalty for failure to comply was
rejection of the application.

The applicant company, by its attorneys, has appealed, alleging that
the Commissioner erred in requiring the company to agree to purchase
gas and/or oil, because it is a carrier engaged in transportation of oil
and is not a purchaser of either oil or gas; erred in requiring the com-
pany to agree "to purchase and/or transport oil or gas", because it is a
carrier of oil only and cannot therefore agree to carry gas; and erred
in applying said decision of May 16, 1934, because the Montana-
Dakota Utilities Company was engaged in the purchase, transporta-
tion, and resalei of gas and dominated the available markets, whereas
the Standard Pipe Line Company is merely a carrier of oil and is
only one of several pipe line companies having lines which reach
and serve the fields involved.

The pertinent part of the stipulations is as follows:
* * and further expressly consents and agrees that its pipe line shall be

constructed operated, and maintained as a common carrier and that the
use of the pipe line for the transportation of oil or gas shall be limited to
oil or gas produced in conformity with State and/or Federal laws, including
laws prohibiting waste and any applicable code of fair competition adopted
under the National Industrial Recovery Act; and further expressly consents
and agrees to purchase and/or transport oil or gas available on Government
lands in the vicinity of its pipe line or gathering branches without discrimi-

[Vol.
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nation as between Government lands and lands of others and in such ratable
proportions as may be satisfactory to the Secretary of the Interior. [Emphasis
added.]

It will be noted that the disjunctive is always used and not the
conjunctive alone-"oil or gas", "purchase and/or transport oil or
gas." If the appellant company is merely a carrier, and not a
purchaser as well, the. stipulations apply to it only as a carrier; and
if it carries oil but not gas, the stipulations are so stated in the
disjunctive that the appellant company is only affected as a carrier
of oil. The stipulations are not intended, and will not be construed,.
to have the effect of changing the business of a pipe line right of
way grantee, There is nothing to indicate that the appellant com-
pany's business will be injuriously affected by the required tipula-
tions.

In the case of Bobrow v. U. S. Casalty Co. (246 N. Y. S. 363),
the court said:

The intention is that, when the expression "and/or" is used in a contract,
the one word or the other may be taken accordingly as the one or the other
will best effect the purpose of the parties as gathered from the: contract taken
as a whole. n other words, such an expression in a contract amounts in
effect to a direction to those charged with construing the contract to give it
such interpretation as will best accord with the equity of the situation, and
for that purpose to use either "and" or "or" and be held down to neither.

The decision appealed from is
AfiLrmed.

HARLAN D. HEIST

Deoided February 21, 1935

OFFicER OF THE UNITED STATES.

One not appointed to a position by the President, a court of law, or the
head of a Federal department, and whose employment does not embrace
the ideas of tenure and duration, is not an officer of the United States.

ATTORNEYS, AGENTS, Erc.-PRAcric BoRE FEDERAL DEPARTmNTS--HOKE
OwNmRs' LON CORPORATION-ACT OF MARCH 4, 1909.

One who acts as local attorney for the Home Owners' Loan Corporation,
created by section 4 (a) of the Act of June 13, 1933, not being "the head of
a department or other officer or clerk in the employ of the United States,"
within the meaning of the Act of March 4, 1909 (35 Stat. 1109), is not
barred, by reason of acting as such attorney, from admission to practice
before a Federal department.

ATTORNEYS, AGENTS, 1TO-HOME OWNERS' L oaro Co nRIOAToN-SEc. 4, ACT OF
JUNE 13, 1933-OAiais AGANST THE UNITED STATES-DEPARTMENT REGU-
LATIONS OF SEPTEmBE 27, 1917.

The position of local attorney for the Home Owners' Loan Corporation is a
"place of trust or profit" under the Government of the United States, the
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corporation having been created specifically as "an instrumentality of the
United States" by section 4 of the Act of June 13, 1933. Accordingly, one
occupying this position, although not barred from admission to practice
before the Department of the Interior, is inhibited by section 8 of Depart-
ment regulations of September 27, 1917, from acting as agent or attorney
for the claimant in any case against the United States.

ATTORNEYS, AGENTS, ETO.-PnAOTiE BEFoRE THE DEPARTMENT OF THE INTERIOR-

CI'MS NOT INHIBITED.

Many cases before the Department of the Interior are not against the United
States, as, for instance, an appearance for the purpose of amending a
homestead entry, an applcation to purchase land under the Timber and
Stone Act, or the contest of a homestead entry by a private individual.

ATToRNEYs, AGENTS, ETo.-FoMER INsRUcnoxs AND DECISION OVEJR.RJLED IN
PART.

Instructions of April 4, 1931 (53 I. D. 347), and case of Wilicam C. Holland
(M. 27696, decided April 26, 1934), overruled in so far as in conflict.

WALTERS, First Assistant Seoretary:
Harlan D. Heist has applied for admission to practice as an

attorney before the Department and its bureaus. His application
is governed by the rules and regulations prescribed by the Secre-
-tary (46 L. D. 206) pursuant to section 5 of the Act of July 4, 1884
(23 Stat. 101). It is affected, moreover, by Federal criminal stat-

-utes, for Heist should not be admitted to practice if his appearance
bef ore the Department would necessarily violate such statutes. These
regulations and laws are couched in narrow and technical language
:and should be interpreted accordingly.

It is not denied that Heist has furnished all the documents and
-information required, and that his application is entirely satis-
factory except for one matter. The only controversy arises from
-the fact that he is local attorney (in Lincoln County, Idaho) for
the Home Owners' Loan Corporation.

I

The Act of March 4, 1909; (Ch. 321, Sec. 113, 35 Stat. 1109),
provides:

Whoever, being * * * the head of a department, or other officer or cZerkc
in the employ of the United States, shall, directly or indirectly, receive, or
-agree to receive, any compensation whatever for any services rendered or to
be rendered to any person, either by himself or another, in relation to any
proceeding, contract, claim, controversy, charge, accusation; arrest, or other
'matter or thing in which the United States is a party or directly or indirectly
interested, before any department, court-martial, bureau, officer, or any civil,
military, or naval commission whatever, shall be fined not more than ten
-thousand dollars and imprisoned not more than two years; and shall moreover,
thereafter be incapable of holding any office of honor, trust, or profit under
-the Government of the United States. [Emphasis supplied.]
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Although the United States is not a party to all proceedings be-
fore the Department, it is certainly interested in them, directly or
indirectly. Thus the case of United States v. Long (184 Fed. 184,
186) held it a violation of Section 1782 of the Revised Statutes,
from which the statute quoted is derived, for a land office clerk to
agree to accept compensation for furnishing information concern-
ing the status of land to one who desired to purchase it under the
Timber and Stone Act. The court said:

An application for the purchase of land from the government under the
timber and stone act is, in effect, the inauguration of a proceeding through
which to acquire the land from the government, and in which the government
is an interested party. It is an interested party in two aspects: First, in its
governmental aspect, to see that the laws are enforced and obeyed; and
second, in its proprietary right, as the owner of the land the title to which is
sought to be acquired from it. But, were the application to purchase land
from the government not the inauguration of a proceeding, it is a matter
or thing at least, in which the government is an interested party. e * *

United States v. Booth (148 Fed. 112) is to the same effect. See
also Burton v. United States (202 U. S. 334, 370).

If, therefore, Heist were "the head of a department, or other offi-
cer or clerk in the employ of the United. States" he could receive no
compensation for his services in practicing before the Department,.
and he would derive no practical benefit from his enrollment as an
attorney. It would be proper, therefore, to refuse to admit him.
Loren Ray Pierce (49 L. D. 500). He is not, however, within the,
scope of the statute. It is obvious that he is neither a "head of a
department" nor a "clerk", and under the decision of United States
v. ermaine (99 U. S. 508), it is impossible to hold that he is an,
"officer." That case held that a surgeon appointed by the Commis-
sioner of Pensions was not an "officer of the United States", because
he had not been appointed by any of the methods which the Consti-
tution authorizes for the appointment of "officers." The opinion
stated (p. 509):

The counsel for defendant insists that art. 2, sect. 2, of the Constitution,.
prescribing how officers of the United States shall be appointed, is decisive of
the case before us. It declares that "the President shall nominate, and by and
with the advice and consent of the Senate shall appoint, ambassadors, other
public ministers and consuls, judges of the Supreme Court, and all other-
officers of the United States, whose appointments are not herein otherwise
provided for and which shall be established by law. But the Congress may,.
by law, vest the appointment of such inferior officers as they may think proper,.
in the President alone, in the courts of law, or in the heads of departments."

The argument is that provision is here made for the appointment of all offi-
cers of the United States, and that defendant, not being appointed in either
of the modes here mentioned, is not an officer, though he may be an agent or
employe working for the government and paid by it, as nine-tenths of the>
persons rendering service to the government undoubtedly are, without thereby-
becoming its officers.

217

* * * *



218 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

That all persons who can be said to hold an office under the government
about to be established under the Constitution were intended to be included
within one or the other of these modes of appointment there can be but little
doubt. This Constitution is the supreme law of the land, and no act of Congress
is of any validity which does not rest on authority conferred by that instru-
ment. It is, therefore, not to be supposed that Congress, when enacting a
criminal law for the punishment of officers of the United States, intended to
punish any one not appointed in one of those modes. If the punishment were
designed for others than officers as defined by the Constitution, words to that
effect would be used, as servant, agent, person in the service or employment
of the government; and this has been done where it was so intended, as in the
sixteenth section of the act of 1846, concerning embezzlement, by which any
officer or gent of the United States, and all persons participating in the act,
are made liable. 9 Stat. 59.

* * : 

The association of the words "heads of departments" with the President and
the courts of law strongly implies that something different is meant from the
inferior commissioners and bureau officers, who are themselves the mere aids
and subordinates of the heads of the departments.

* * * * * * *

United States v. Hartivelb (6 Wall. 385) is not, as supposed, in conflict with
these views. It is clearly stated and relied on in the opinion that Hartwell's
appointment was approved by the Assistant Secretary of the Treasury as acting
head of that department, and he was, therefore, an officer of the United States.

If we look to the nature of defendant's employment, we think it equally clear
that he is not an officer. In that case, the: court said, the term embraces the
ideas of tenure, duration, emolument, and duties, and that the latter were
continuing and permanent, not. occasional or temporary. In the case before
us, the duties are not continuing and permanent, and they are occasional and
intermittent. The surgeon is only to act when called on by the Commissioner
of Pensions in some special case, as when some pensioner or claimant of a
pension presents himself for examination. He may make fifty of these examina-
tions in a year, or none. He is required to keep no place of business for the
public use.

* * * * * *

If Congress had passed a law requiring the commissioner to appoint a
man to furnish each agency with fuel at a price per ton fixed by law high
enough to secure the delivery of the coal, he would have as much claim to
be an officer of the United States as the surgeons appointed under this statute.

We answer that the defendant is not an officer of the United States, and that
judgment on the demurrer must be entered in his favor. * * *

Heist was not appointed by the President, a court of law, or the
head of a department, nor does his employment embrace the ideas
of tenure and duration which the Supreme Court says are implied in
the term "officer." He was appointed under Section 4 (j) of the Act
of June 13, 1933 (48 Stat. 129), by the Home Owners' Loan Cor-
poration, which was created by Section 4 (a) of the same act. The
Home Owners' Loan Corporation is not a department. 25 Ops. Atty.
Gen. 6; 26 Ops. Atty. Gen. 209; 22 Ops. Atty. Gen. 62. It is not
even under the jurisdiction of a department. Act of July 22, 1932,
Section 17 (47 Stat. 736). Heist's duties as local attorney, moreover,,
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are of an intermittent nature and comparable to those of the surgeon
in the Germaine case.

The Attorney General, moreover, has interpreted the Germaine
decision as applying to the very statute from which the act in ques-
tion is derived, in the case of an assistant attorney for the District
of Columbia practicing before the Department of the Interior. 18
Ops. Atty. Gen. 161. He found it impossible to distinguish between
-the phrases "officer of the United States" and "officer * * * in the
employ of the United States." It is my opinion, therefore, that the
statute under consideration does not apply to Heist, and that it does
not bar him from admission to practice.

II
The Act of March 4, 1909, Section 109 (35 Stat. 1107), provides:
Whoever, being an officer of the United States, or a person holding any place

of trust or profit, or discharging any official function under, or in connection
with, any executive department of the Government of the United States, or
under the Senate or House of Representatives of the United States, shall act
as an agent or attorney for prosecuting any claim against the United States, or,
in, any manner, or by any means, otherwise than in discharge of his proper
official duties, shall aid or assist in the prosecution or support of any such
claim, or receive any gratuity, or any share of or interest in any-claim from
any claimant against the United States, with intent to aid or assist, or in
consideration of having aided or assisted, in the prosecution of such claim,
shall be fined not more than five thousand dollars, or imprisoned not more
than one year, or both. * * *

The prohibition contained in this statute, also, does not apply
to Heist, for under the reasoning developed above he is neither
4an officer of the United States" nor connected with any executive
department.

III -
Section 8 of the rules and regulations (46 L. D. 206) provides

that: 
No person holding any office or place of trust or profit under the Government

of the United States will be permitted to appear as an attorney or agent for
the claimant in any case against the United States; * * * [Emphasis
supplied.]

The regulations quoted do refer to Heist, for he holds a "place
of trust or profit under the Government of the United States." Al-
though the Home Owners' Loan Corporation is not an "executive
department", yet it was created specifically as "an instrumentality
of the United States." Section 4 of the Act of June 13, 1933, supra.
His employment, moreover, involves both trust and profit. The
exact question was correctly decided by the Department in the case
of Willian C. Holland, M. 27696, April 26, 1934. That decision
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is supported by the opinion of the Attorney General relating to the
office of counsel for the Spanish Claims Commission (23 Ops. Atty.
Gen. 533), and also by the departmental instructions of April 4,
1931, relating to the position of deputy surveyor (53 I. D. 347).

Although the regulations apply to Heist, they do not disqualify-
him from practicing before the Department. They merely prohibit
him from appearing as attorney "for the claimant in any case
against the United States." This phrase is to be contrasted with
the broader phrase discussed above:

* * * any proceeding, contract, claim, controversy, charge, accusation,
arrest, or other matter or thing in which the United States is a party or
directly or indirectly interested * **.

Other portions of the rules and regulations relate generally to-
admission to practice, but Section 8 applies only to appearance in.
certain cases. It is as if an "officer of the United States" were
applying for admission to practice before any State or Federal
court. By the Act of March 4, 1909, Section 109, he would be pro--
hibited from prosecuting any claim against the United States, yet
it could not be argued that he would be barred from admission.

Many of the cases before the Department are not against the.
United States. Thus in W. D. Harlan (17 L. D. 216) it was held
that Section 190 of the Revised Statutes, which prohibits certain
governmental employees from appearing as attorneys "for prose-
cuting any claim against the United States", does not apply to an
appearance for the purpose of amending a homestead entry. The
opinion stated (p. 217):

The proper solution of the question presented in the appeal of Harlan-
depends upon the meaning of the words "prosecuting any claim against the-
United States."

The litigation between citizens seeking to acquire title to public lands,
under the homestead and other laws, is in no sense a claim against the-
United States, nor is an e-parte proceeding, such as that begun by:Fox, for
whom Harlan proposed to appear as attorney, a "claim against the United
States." The citizen in his relation to the government, while availing himself
of the benefit of the land laws, is simply exercising a right conferred upon
him by the voluntary act of the government. In so far as the great mass
of land cases are concerned, it is an indifferent matter to the government
who prevails, except in that broad and comprehensive sense in which it is
interested in the maintenance of law and order.

Mr. Fox is not "prosecuting a claim against the United States ", he is
simply endeavoring to avail himself of the benevolence of the government.
This view appears to be conclusive of Harlan's right to appear as his counsel.
If, therefore, the case of Fox is not a proceeding against the United States,
Harlan is not disqualified to appear as his attorney, no matter what meaning
may be given to the word claim as used in the statute.

See also Yeater v.. Prince (33 L. D. 137), which held that a contest
by a private individual against another person's homestead entry
was not within -the scope of Section 190 of the Revised Statutes.
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, Similarly the case of United States v. Byron (223 Fed. 98) held
that an application to purchase lands under the Timber and Stone
Act (Act of June 3, 1878, Ch. 151, 20 Stat. 89) was not a claim
-against the United States. The court said (p. 800);

A claim, within the meaning of this statute, is the demand of something
-from the United States on the ground of right, as the assertion of a right
to the title, possession, or ownership of property, or the affirming of a debt,
-obligation, or the like, and to constitute the crime charged there must be
such an account or claim existing or pending, and the false writing must be
-presented in support of or in relation thereto. Such seems to be the adjudged
* cases in which the statute has been enforced as far as I am able to ascertain.
Thus in Unted States v. Staats, 8 How, 40, 12 L Ed. 979, and United States
v. Bickford, 4 Blatchl. 889, Fed. Cas. No. 4591, the false writings Weie ub-
mitted in support of applications for a pension and for a bounty land warrant
due as a matter of right under a law of the United States to certain qualified
persons for military service. In United States v. Darns, 231 U. S. 183, 34
Sup. Ct. 112, 58 L. Ed. 177, the false writing was presented in support of an
application for a.soldier's additional homestead under a statute of the United
States. In each of these cases a right or claim against the United States
-was vested in certain persons by virtue of a law thereof, and the false writings
-were submitted in support of such claims.

Jones v. United States (35 Fed. 561), on the other hand, held that
*a suit to compel the issuance of a patent, after the requirements of
-the Timber and Stone Act had been satisfied and the purchase price
had been paid, was a " suit against the Government of the United
'States."

Heist, therefore, should be admitted to practice, but as long as
he holds a place of trust or profit under the Government he should
-not appear " for the claimant in any case against the United States."
It is not the purpose of this decision to define accurately the mean-
ing of that phrase as employed in Section 8 of the rules and regula-
tions. Each ease will have to be decided according to its facts.
It is clear, however, that the term includes more than just money
claims, for it is contrasted in the same section with the phrase;
" money demand against the United States." The opinion, more-
;over, in United States v. Byron, quoted supra, indicates the general
-standard which should be adopted. And the decisions of United
-States v. Staats (8 How. 40), United States v. Bioceford (4 Blatchf.
-339), United States v. Davis (231 U. S. 183), and Jones v. United
,States, supra, furnish examples of cases which fall within the
prohibition.

The decision of William C. Holland, M. 27696, decided April 26,
1934, in so far as it is contrary to this decision, is hereby overruled.
Notice should be sent to Holland, therefore, and he should be
allowed to renew his application.

Similarly the reasoning contained in the instructions of April 4,
1931, in so far as it is inconsistent with that expressed herein, is
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repudiated. The factual situation dealt with in those instructionsr
however, is distinguishable, and the conclusion is supported by
Section 452 of the Revised Statutes.

The application is allowed.

MINING IN PAPAGO INDIAN RESERVATION

INSTRUCTIONS

[Circular No. 1347]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Washington, D. C., February 27, 1935.

REGIsTER, PHOENIX, ARIZONA:

Section 3 of the Act of June 18, 1934 (48 Stat. 984), contains the
following proviso relating to the Papago Indian Reservation:

Provided further, That the order of the Department of the Interior, signed,
dated, and approved by Honorable Ray Lyman Wilbur, as Secretary of the
Interior, on October 28, 1932, temporarily withdrawing the lands of the Papago
Indian Reservation in Arizona from all forms of mineral entry or claim under
the public land mining laws, is hereby revoked and rescinded, and the lands of
said Papago Indian Reservation are hereby restored to exploration and
location, under the existing mining laws of the United States, in accordance
with the express terms and provisions declared and set forth in the Executive
orders establishing said Papago Indian Reservation: Provided further, That
damages shall be paid to the Papago Tribe for loss of any improvements on
any land located for mining in such a sum as may be determined by the
Secretary of the Interior but not to exceed the cost of said improvements:
Provided further, That a yearly rental not to exceed five cents per acre shall
be paid to the Papago Tribe for loss of the use or occupancy of any land
withdrawn by the requirements of mining operations, and payments derived
from damages or rentals shall be deposited in the Treasury of the United
States to the credit of the Papago Tribe: Provided further, That in the event
any person or persons, partnership, corporation, or association, desires a
mineral patent, according to the mining laws of the United States, he or they
shall first deposit in the Treasury of the United States to the credit of the-
Papago Tribe the sum of $1.00 per acre in lieu of annual rental, as herein-
before provided, to compensate for the loss or occupancy of the lands with-
drawn by the requirements of mining operations: Provided further, That
patentee shall also pay into the Treasury of the United States to the credit
of the. Papago Tribe damages for the loss of improvements not heretofore paid
in such a- sum as may be determined by the Secretary of the Interior, but
not to exceed the cost thereof; the payment of $1.00 per acre for surface use
to be refunded to patentee in the event that patent is not acquired.

Nothing herein contained shall restrict the granting or use of permits for
easements or rights-of-way; or ingress or egress over the lands for all prober
and lawful purposes; and nothing contained herein, except as expressly pro-
vided, shall be construed as authority for the Secretary of the Interior, or
any other person, to issue or promulgate a rule or regulation in conflict with
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the Executive order of February 1, 1917, creating the Papago Indian Reserva-
tion in Arizona or the Act of February 21, 31 (46 stat. 1202).

The Act of June 18, 1934, revokes Departmental order of October
28, 1932, which temporarily withdrew from all forms of mineral
entry or claim the lands within the Papago Indian Reservation and
restores, as of the date of the act, such lands to exploration, location,
and purchase under the existing mining laws of the United States.

The procedure in the location of mining claims, performance of
annual labor, and the prosecution of patent proceedings therefor shall
be the same as provided by the United States mining laws and
regulations thereunder (Circular No. 430) with the additional re-
quirements hereinafter prescribed.

In addition to complying with the existing laws and regulations
governing the recording of mining locations with the proper local
recording officer, the locator of a mining claim within the Papago
Indian Reservation shall furnish to the superintendent of the reser-
vation, within 90 days of such location, a copy of the location notice,
together with satisfactory evidence that he has deposited in the
Treasury of the United States to the credit of the Papago Tribe
a sum amounting to 5 cents for each acre and 5 cents for each frac-
tional part of an acre embraced in the location as yearly rental.
Failure to make the required annual rental payment i advance each
year until an application for patent has been filed for the claim shall
be deemed sufficient grounds for invalidating the claim. Satisfac-
tory evidence of the payment of annual rental must be filed with
the superintendent of the reservation each year on or prior to the
anniversary date of the mining location.

Where a mining claim is located within the reservation, the locator
shall pay into the Treasury of the United States to the credit of the
Papago Tribe damages for the loss of any improvements on the land.
in such a sum as may be determined by the Secretary of the Interior,
but not to exceed the cost of said improvements. The value of such
improvements may be fixed by the Commissioner of Indian Affairs,
with the approval of the Secretary of the Interior, and payment in
accordance with such determination shall be made within one year
from date thereof.

At the time of filing with the register an application for mineral
patent for lands within the Papago Indian Reservation the applicant
shall furnish, in addition to the showing required under the general
mining laws, satisfactory evidence that he has deposited with the
Treasury of the United States to the credit of the Papago Tribe a sum
equal to $1 for each acre and $1 for each fractional part of n acre
embraced in the application for patent in lieu of annual rental, to-
gether with evidence that the annual rentals have been paid each year
and that damages for loss of improvements, if any, have been paid..
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Upon the filing in the office of the register of an application for
patent for land within the reservation, together with the evidence
-required in the preceding paragraph, the register will, if no reason
appears for rejecting the application, proceed to publish a notice as
provided for by the mining regulations. The register will forward
copies of the notice of application for patent to the superintendent
of the reservation and to the Special Agent in Charge at Albuquerque,
New Mexico, endorsing thereon "within Papago Indian Reservation",
requesting both to report in accordance with the instructions of
December 5, 1916 (45 L. D. 539).

The act provides that in case patent is not acquired the sum de-
posited in lieu of annual rentals shall be refunded. Where patent
is not acquired, such sums due as annual rentals but not paid during
the period of patent application shall be deducted from the sum de-
posited in lieu of annual rental. Applications for refund shall be
filed in the office of the register and should follow the general pro-
cedure in applications for repayment (Circular No. 513).

Mining locations in the Papago Indian Reservation made subse-
quent to the date of the act and prior hereto may be validated upon
full compliance with the foregoing provisions within 90 days of the
approval of these regulations.

The term "locator" wherever used in these regulations shall in-
clude and mean his successors, assigns, grantees, heirs, and all others
claiming under or through him.

You will give to the regulations the widest publicity possible
without expense to the Government.

ANTOINErn :UNK,
Acting Commissioner.

I concur:
JOHN COLLIER,

Comimissioner of Indian Affairs.
Approved:

T. A. WALTEPS,
First Assistant Secretariy.

ASSIGNMENT OF DUTIES TO THE GENERAL LAND OFFICE IN
CONNECTION WITH ADMINISTRATION OF THE TAYLOR
GRAZING ACT-DEPARTMENTAL ORDER NO. 884

DEFARTMENT OF THE INTERIOR,

DIVISoN OF GRAZING,
Ws1Vington, D. C., March 6, 1935.

THE SECRETARY OF TRE INTERIOR:

Pursuant to Departmental Order No. 884, dated January 6, 1935,
1 request that you approve the performance by the General Land
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Office of the following functions in connection with the adminis-
tration of the Taylor Grazing Law:

(1) Act as office for filing and record for all applications under
the Taylor law, such as permits, leases, sales, exchange, or other
filings.

(2) List all applications in accordance with regular serial system
of the General Land Office and appropriately record same.

(3) Maintain a complete and independent file of grazing permit
applications available for reference by the Division of Grazing in
each land office, separated by districts.

(4) Detail to the Division of Grazing in Washington, tempoc
rarily, as needed, clerical assistance competent to prepare orders
creating grazing districts.

(5) Act as the office for collection of all fees and as the Iscal
and accounting agency for examination of accounts for disburse-
ment of funds appropriated by the Congress for grazing adminis-
tration.

(6) Make available in each local land office, office facilities and
temporary clerical assistance which may be needed for activities
of the Division of Grazing and otherwise cooperate with the Divi-
sion of Grazing, provided such detail or cooperation will not se-
riously impair the regular functional activities of such local land
office.

(7) Promulgate all regulations issued under the terms of the
Taylor Grazing Law.

(8) Proceed with the pteparation for public distribution of base
maps on a suitable sle e for each grazing district that may be estab-
lished, and also prepare overprints for such maps showing in dif-
ferent colors the public lands within each district, all outstanding
reservations, and, all filings of record.

(9) Compile a tabulation of all applications for grazing permits
by grazing districts, on a form to be provided, and take such action
as may be appropriate to obtain completed applications.

F. it. CARPEnrR, X
Director of Grazing.

I concur:
FRED W. JOHNSON,

Conmissioner, General Land Offiee.
Approved:

HAROLD L. IcKES,
Secretary of the Interior.
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"EXISTING VALID RIGHTS " IN WITHDRAWAL ORDER OF
NOVEMBER 26, 1934, IN AID OF TAYLOR GRAZING ACT,
CONSTRUED

INSTEUCTONS

[Circular No. 1348*] 

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., March , 1935.
REGISTERS, UNITED STATES LAND OFnCEs:

In response to an inquiry concerning the effect of the Executive
order of November 26, 1934, withdrawing public lands in aid of the
Taylor Grazing Act, on contests filed prior thereto, the Department,
on February 19, 1935, said:

The Executive order states that: "The withdrawal hereby effected is subject
to existing valid rights."

In the case of Wtlianss v. Brening (51 L. D. 225), it was held, in connec-
tion with a similar withdrawal of December 8, 1924, involving lands off the
coast of Florida, that the saving clause of the order protected, upon cancel-
lation of the entry as the result of a contest, the preference right of the
contestant which had been earned, although not actually awarded, prior to
the withdrawal.

The contest was initiated and is being prosecuted as provided by law and
in accordance with departmental regulations. The law provides that if a
contestant is successful he shall be allowed thirty days from notice of cancella-
tion of the contested entry to enter the land. There is here a right to carry
the proceedings, which were begun prior to the withdrawal, to a conclusion,
and if the contestant shall be successful he will be entitled to the statutory
reward.

Undoubtedly the President could have made an absolute and unconditional
withdrawal, but he did not do so. With reference to the expression, "existing
valid rights", as used in the saving qlause of the Executive order, the Secretary
of the Interior has said (Solicitor's Opinion dated February 8, 1935, 55 I. D. 205)

"I believe this protective provision should be generously applied. The public
interest in particular tracts within the confines of the broad expanse thus
withdrawn is too ineonsequential to justify the striking down of individual
rights through technical construction or harsh application of the protective
provision of the order."

If, after a hearing, or by default, judgment is rendered in favor of the
contestant, he will be allowed a preference right to enter the land on can-
cellation of the present entry.

You will govern yourselves according to the foregoing and if any
entry has been canceled since November 26, 1934, as the result of a
contest initiated prior to that date, and no other obstacle to exercise
of the preference right existed, you will now notify the successful

S See Circular No. 1352, at p. 244.
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contestant that he will be allowed thirty' days within which to exer-
cise his preference right of entry, notwithstanding notice, if any,
which may have heretofore issued advising him that his preference
right would be held in abeyance pending revocation or modification
of the withdrawal.

FiED W. JOHNSON, Commrissioner.

DISPOSAL AND LEASING OF LANDS IN ALASKA

INSTRUCTIONS

[Circular No. 13491

DEPARTMENT OF THE INTERIOR,

GENERAL LAND GEFICE,

Washington, D. C., Marh 9, 19235.

PUBIC LANDS

1. Areas.-Most of the land in Alaska is unsurveyed. The total
area of the territory is 378,165,760 acres, of which about 30,000,000
acres are included in national forests and other reservations. Ap-
proximately 1,991,518 acres have been surveyed under the rectangu-
lar system and as special surveys by metes and bounds.

2. Record stats of land.-Information as to the record status of
any particular tract of land may be obtained from the district land
office for the district in which the land is situated. The district land
offices in Alaska are located at Anchorage, Fairbanks, and Nome.
The district land officers are authorized to make and sell plats show-
ing the entered land only in any township at $1.00 for each plat.
The records of the district land offices are open to public inspection
when not needed for official purposes.

HOMESTEADS

3. Land available.-All unappropriated and unreserved public
land in Alaska adaptable to any agricultural use, not mineral or
saline in character, not occupied for the purpose of trade or -business,
and not within the limits of an incorporated city or town, is subject
to homestead settlement and, when, surveyed, to homestead entry.

4. Q~ai~catios rebquired.-In order to make an original home-
stead settlement or entry in Alaska, the applicant must be twenty-
ong years of age or the head of a family, a citizen of the United
States, or have declared his intention to become such a citizen -and-
not the owner of more than 160'acres of land in'the United States,
except that a homestead entry made in the United States outside
of Alaska is not a disqualification. Amarried woman is not qualified-
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to make homestead entry if she is residing with her husband and
he is the head and main support of -the family.

5. Settlenesnt.-Homestead settlement may be made on either sur-
veyed or unsurveyed public land. ; A settler on unsurveyed land in
Alaska should mark the boundaries of his claim by permanent monu-
ments at each corner. He should also post notice on the ground
showing his name, date of settlement, and a description of the claim
by reference to natural objects or permanent monuments which will
serve to identify it. To secure the land against adverse claim, notice
of location must be recorded with the United States Commissioner
of the proper recording district within ninety days after date of
settlement. Settlement on any part of a surveyed quarter section
subject to homestead entry gives the right to enter all of that quar-
ter section. I the lands desired form a part of more than one
technical quarter section the settler should place improvements on
each smallest legal subdivision.

6. Entry.-Where settlement is made on surveyed land, the settler
should make entry at the proper district land office within three
months after date of settlement. If on unsurveyed land, entry
should be made within three months after filing of the plat of survey
in the district land office. A blank form on which entry must be
made may be obtained by addressing the district land office.

7. Fees and oovmqisions.-A homestead applicant must pay a fee
of $5.00 if the area applied for is less than eighty-one acres, or $10.00
if eighty-one acres or more, and in addition at the time of entry
and final proof a commission must be paid of $1.50 for each forty
acre tract entered. The claimant must pay the cost of advertising
his proof notice and a testimony fee of fifteen cents for each 100
words reduced to writing in the proof.

8. Area andrshape of the claims.-Homestead claims in Alaska. are
restricted to 160 acres except settlements made before July 8, 1916,
which may include 320 acres. A settlement claim on unsurveyed
land must be made in rectangular form, not more than one mile
long, with side lines due north and south, the four corners being
marked on the ground by permanent monuments, except where by
reason of local or topographical conditions it is not feasible or
economical to include in a rectangular form with cardinal boundaries
the lands desired, in which case departure may be made from such
restriction, but all claims must be compact and approximately rec-
tangular in form and marked upon the ground by permanent monu-
ments at each corner. A settlement claim on surveyed land nmay
include only legal subdivisions which are contiguous. i

9. Residence, ctivation, and habitable house.-Residence must be
established within six months after date of entry, unless an extension
of time is allowed and must be continued for three years unless the
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entry is commuted. Where for climatic reasons or onl account of
sickness or other unavoidable cause residence cannot be established
within six months after date of entry, additional time, not exceeding
six months, may be granted. Application for such extension must
be made-in affidavit form corroborated by the affidavits of two per.
sons acquainted with the facts.

During each year beginning with the establishment of residence, a
settler or entryman may absent himself from the land for not more.
than two periods aggregating as much as five months. The claimant
should notify the register of the land office of the date when he
leaves the land and the date when he returns.

A settler or entryman who has established actual residence on the
land may be granted a leave of absence therefrom for one year or
less in cases where total or partial failure or destruction of crops,
sickness, or other unavoidable casualty has prevented the claimant
from supporting himself and those dependent on him by the culti-
vation of the land. Application for such leave must be made on a
form which may be obtained from the register.

Where climatic conditions make residence on a settlement claim
or entry for seven months in each year a hardship, the term of
residence, on application by the claimant, may be reduced to six
months in each year over a period of four years or to five months in
each year over a period of five years.

During the second year an entryman is required to cultivate not
less than one-sixteenth of the area entered, and during the third year
and until the submission of proof, not less than one-eighth of the
area.
- A reduction in the cultivation requirements may be granted- on
proper application, where cultivation of the required amount is not
practicable because of the character of the land or where the entry-
man meets with misfortune after establishing residence, which
renders him reasonably unable to cultivate the required area. No
reduction will be made in the required area of cultivation on account
of the expense in removing the standing timber from the land.
is A homestead settler or entryman must have a habitable house on
the land when proof is madeJ

Proof must be submitted within five years from the date of entry.
Credit may be allowed for residence and cultivation before the
date of entry, if the land was subject to appropriation by the
claimant. In order to make acceptable three-year proof, the claim-
ant must show three years' residence and cultivation on the land
and that he has placed a habitable house thereon. No payment for
the land is required where such proof is made. An original entry,
not in a national forest, may be commuted by showing fourteen
months' substantially continuous residence, the cultivation of not
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less than one-sixteen of the area, and: that a habitable house has
been placed on the land. Where commutation proof is submitted
the claimant must make-payment for the land at the rate of $1.25
per acre. Periods of residence may be added together in making
commutation proof, if before and after an absence under a leave of
absence regularly granted or an absence not exceeding five months
of which the register was notified.

10. Homestead entry in national forests.-Homestead entries may
be made in national forests only after lands desired have been listed
by the Secretary of Agriculture as agricultural in character and
an order has been issued by the Secretary of the Interior opening
the land to settlement and entry. Information as to the boundaries
of the forests and the methods of applying for listing may be ob-
tained by addressing the Forester, Washington, D. C., or the United
States District Forester, Juneau, Alaska. Homestead entries in na-
tional forests may be completed after three years' residence and
cultivation. Such entries are not subject to commutation.

11. Credit for military or naval service.-Any officer, soldier, sea-
man, or marine who served not less than ninety days in the Army
or Navy of the United States during the Civil War, the Spanish-
American War, the Philippine Insurrection, the Mexican border
operations, or the war with Germany, or any person who rendered
thirty days' or more military service in the Indian wars from Jan-
uary 1, 1817, to December 31, 1898, who was honorably discharged,
and who makes homestead entry, is entitled to have'a period' equal
to the term of his service in the Army or Navy, not exceeding two
years, deducted from the three years' residence and cultivation re-
quired under the homestead laws. Soldiers and sail6rs are entitled to
the same homestead and preference rights in Alaska as are accorded
such persons in connection with homestead entries in the United
States outside of Alaska.X

12. Homestead entry on coal, oil, or gas lands.-Where homestead
entry is made in Alaska for land classified or known to be valuable
for coal, oil, or gas or embraced in a coal, oil, or gas prospecting
permit, or coal lease, the entryman must consent to a reservation of
the mineral deposits to the United States, together with the right
to prospect for, mine, and remove the same. An application to make
entry of land embraced in an-oil or gas lease will be rejected, subject
to appeal.

13. Surveys.-If the public -land surveys have not been extended
over the land included in a settlement claim, the settler after comply-
ing with the terms of the homestead law,. may submit to the register
a showing in affidavit form, as to such compliance, corroborated by
the affidavits of two witnesses, and if such evidence satisfactorily
shows that the settler is in a position to submit three-year proof,
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instructions will issue not later than the next surveying season for
the survey of the land, without expense to the settler. A claimant
who desires to secure earlier action may do so by having a survey
made at his own expense. The public survey office in Alaska is
situated at Juneau.

OTHER LAWS RELATING TO TE DISPOSAL AND LEAsING OF Puao

LANDS IN ALASKA

14. Trade and manufacturing ites.-Any citizen of the United
States twenty-one years of age, or any association of such citizens
or any corporation organized under the laws of the United States
or of any State or Territory, in possession of and occupying public
lands in Alaska in good faith for the purpose of trade, manufactur-
ing, or other productive industry, under certain conditions, may pur-
chase one claim not exceeding 80 acres of nonmineral land at $2.50
per acre.

15. Five-acre tracts.-Any citizen of the United States twenty-
one years of age, whose employer is engaged in trade, manufactur-
ing, or other productive industry in Alaska, or who is himself en-
gaged in such business, may.purchase one claim, not exceeding five
acres, of nonmineral land in the Territory at $2.50 per acre, but for
not less than a minimum of $10.00. An applicant for such tract is
required to pay the cost of the survey.

Any citizen of the United States after occupying land in Alaska as
a homestead or headquarters in a habitable house not less than five
months each year for three years, may purchase such tract, not exceed-
ing five acres, if nonmineral in character, at $2.50 per acre, but for not
less than a minimum of $10.00. Such applicant is not required to
pay the cost of the survey.

No person will be permitted to purchase more, than one five-acre
tract, except upon a showing of good faith and necessity satisfactory
to the Secretary of the Interior.

16. Soldiers' additional entries.-Title may be secured to nonmin-
eral land in Alaska by the location of soldiers' additional rights
thereon. These rights are based on homestead entries for less than 160
acres made by certain veterans of the Civil War prior to June 22,
1874. Such veterans were given the right to enter an additional
quantity of land which, with that previously entered, would not
aggregate more than 160 acres. In some cases the rights, which are
assignable, have been obtained by and are held for sale by dealers in
land scrip.

17. Grazing leases.-Leases for grazing purposes may be issued for
terms of not exceeding twenty years, for such areas of unreserved
public lands as may be authorized by the Secretary of the Interior.
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- The grazing fees are fixed with due rgard to the economic value of
tlke grazing privilege.

i1. Fix fam Zecses. -eases for fur f rm4ng purposes may be issued
for periods of no t exceeding len years. In the discretion of the
Secretary of the Interior, a lease may cover an entire island provided
the area of said island does not exceed 30 square miles. Not more
than 640 acres may be included in a lease on the mainland or on an
island having an area of more than 30 square miles. Each lessee must
pay a minimum annual rental of $5.00 for a tract of not more than
ten acres, of $25.00, if the tract isI over ten acres and does not exceed
640 acres, and of $50.00, if the tract exceeds 640 acres. A lower min-
imum rental may be fixed in particular cases upon a satisfactory
showing. A maximum annual rental must be paid equal to a royalty
of one percent on the gross returns derived from the sale of live
animals and -pelts, if the amount thereof exceeds the minimum rental
mentioned.

19. Timber on publio lands.-Timber on the vacant and unreserved
public land may be sold at a reasonable stumpage value to indi-
viduals, associations, or corporations, and dead or down timber, or
timber seriously or permanently damaged by forest fires may be sold
to the highest bidder under sealed bids. Actual settlers, residents,
individual miners, and prospectors for minerals may each cut not
exceeding 100,000 feet, board measure, or 200 cords, in any one calen-
dar year for firewood, fencing, buildings, mining, prospecting, and
for domestic use, but must notify the clerk in charge of the branch
office of the Division of Investigations, at Anchorage, by registered
letter, of their intention to procure the timber.

20. Timber in 'ntionac forests.-Inquiries relative to the cutting
of timber in national forests in Alaska should be addressed to the
Forester, Forest Service, Washington, D. C., or to the United States
District Forester, Juneau, Alaska.

21. Rights of way.-Rights of way or sites may be granted on pub-
lie lands in Alaska, under certain conditions, for railroads, station
and terminal grounds, tramways; reservoirs, ditches, anals, pipe lines
flumes, telephone and telegraph lines, and plants for the generation
of electrical energy by steam and for transmission lines to convey
such power.
: 22. Electrical projects. -Applications for lands for electrical
projects involving the generation of electrical energy by water
power or the conveyance of such power should be filed with the
Federal Power Commission, Washington, D. C.

23. Toiwn sites.-There are various town sites in Alaska in which
undisposed of lots may be Purchased at public or private sale. Some
sales are made by the register and some by a townsite trustee. Fur-
ther information may be obtained from the register.

I V0l.
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- 24.x Mineral ocations and entries.-Deposits of minerals other
than coal, phosphate, oil, oil shale, gas, sodium, and potash in the
public lands and national forests of Alaska are subject to location
and may be purchased under the general rining laws of the United
States at $2.50 per acre for placer claims and at $5.00 per acre for
lode claims, by citizens of the United States or those who have
declared their intentions to become such citizens. A lode claim is
limited in area to a tract not exceeding 1,500 feet in length, by 600
feet in width. A placer location may not exceed twenty acres in
area for an individual location, forty acres for an association of
two or more persons, sixty acres for an association of three or more
persons, and so on up to 160 acres for an association of eight or
more persons. The law imposes no limit as to the number of lode
and placer locations which may be made by a single individual,
association, or corporation.

25. Coal.-The Secretary of the Interior is authorized to survey
the public lands in Alaska known to be valuable for their deposits
of coal and to divide the unreserved coal lands and coal deposits
into leasing blocks or tracts of forty acres each, or multiples thereof,
in such form as will permit the most economical mining of the coal
therein, not exceeding 2,560 acres in any block, and to offer such
blocks for lease.

A lease may be issued for a period of not more than fifty years,
subject to renewal on such terms and conditions as the law at the
time of renewal may authorize, and it confers upoL the lessee the
exclusive right to mine and dispose of all the coal and asso-
ciated minerals in the tract leased. He must covenant to, invest in
actual mining operations upon the land not less than $100.00 for
each acre involved, of which amount not less than one-fifth must be
expended during the first year of the lease and a like sum in each
of the next succeeding four years.,

The Secretary of the Interior is authorized to issue coal prospect-
ing permits to applicants qualified to hold coal leases where pros.
pecting or exploratory work is necessary to determine the existence
or workability of coal deposits in an unclaimed undeveloped area
in Alaska. Permits are issued for terms, of not exceeding four years
and may not include more than 2,560 acres. If within the life of
the permit, the permittee shows that the land contains coal in com-
mercial quantity, he is entitled to a lease of the land.

'Limited licenses or permits are issued, granting the right to pros-
pect for, mine, and dispose of coal belonging to the United States,
-on specified tracts not exceeding ten acres, and for not more than
an area reasonably sufficient to supply the quantity of coal needed,
to any one person or association of persons in any one' coal field for
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periods of two years without payment of royalty for the coal mined
or for the land occupied.

26. Oil and gas.-Deposits of oil and gas may be prospected for
under permits and mined under leases issued by the Secretary of
the Interior. Lands valuable for one of these minerals may be leased
and prospecting permits for areas not exceeding 2,560 acres may
be issued to citizens of the United States, associations of such citizens,
or corporations organized under the laws of the United States or
any State or Territory thereof. Applications for permits must be
filed in the proper district land office. Permits are issued for a
period of four years, the permittee being required, within two years,
to install upon the land a drilling outfit and commence actual drill-
ing operations; within three years from the date of the permit he
must drill one or more wells not less than six inches in diameter to a'
depth of at least 500 feet, and within four years drill to an aggre-
gate depth of not less than 2,000 feet, unless oil or gas be sooner dish
covered. Upon discovery, the permittee is entitled to a lease for one-
fourth of the land, without payment of royalty fr the first five
years, and thereafter to pay a royalty of five percent; also a prefer-
ence right to lease the remaining area embraced in the permit. Lands
containing valuable deposits of oil or gas and not included in permits
or preference-right claims are leased by public auction to the highest
bidder.

27. Sodium, potash, phosphate, and oil shale.-The Secretary of
the Interior, in his discretion, is authorized to issue prospecting per-
mits for sodium and potash and leases of sodium, potash, phosphate,
and oil shale deposits.

28. Shore space restrictions.-On the shores of all navigable waters
in Alaska, a space of eighty rods is reserved between claims, except
homestead entries in national forests and mining claims. In the case
of soldiers' additional entries, eighty rods is reserved between claims
along navigable or other waters. The shore space reserve extends
eighty rods from the shore line. Homestead entries, except such
entries in national forests, may not extend more than 160 rods along
the shore of. any navigable water and trade and manufacturing sites
may not abut more than eighty rods of navigable water. However,
the Secretary of the Interior, in his discretion, is authorized to waive
such restrictions.

29. Landing and wharf permnits.-The Secretary of the Interior is
authorized to grant the use of the reserved shore space lands for
landing and wharf purposes. The use of the lands is limited to
landings and wharves and all rates of toll to be paid by the public
must be submitted for approval of the Secretary of the Interior.

30. Agriculture.-A publication entitled "Information for Pros-
pective Settlers in Alaska", Circular No. 1, and other information
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relating to agriculture in Alaska -may be obtained by addressing the
Secretary of Agriculture, Washington, D. C., or by applying to the
Alaska Agricultural Experiment Station at College, Alaska.

31. The Alaska Railroad.-The Alaska Railroad maintains an
office at 333 North Michigan Avenue, Chicago, Illinois, for the pur-
pose of cooperating with and supplying reliable information to the
traveling public, railroad representatives, and travel offices. Infor-
mation may also be obtained from the office of said railroad at 441
Federal Building, Seattle, Washington, or the office at Anchorage,
Alaska. Information as to agricultural opportunities along the
Alaska Railroad may also be obtained by addressing the Secretary of
the Interior, Washington, D. C.

32. Further information.-Further information relative to the pub-
lic land laws and regulations governing the disposal of public lands,
timber, and mineral in Alaska will be furnished, on request, by the
Commissioner of the General Land Office, Washington, D. C., or by
any of the United States district land offices in Alaska.

FREm W. JOHNSON,

Commnissioner, General Land Ofe.

MINING CLAIMS ON THE PUBLIC DOMAIN

[Circular No. 1278, revised March 12, 1935]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE
Washington, D. C., March 12, 1935.

The purpose of -this circular is to furnish brief information perti-.
nent to the location and purchase of mining claims under the United
States mining laws.

1. Initiation of rights to mineral land.-Rights to mineral lands,
owned by the United States,- are initiated by prospecting for min-
erals thereon, and, upon the discovery of mineral, by locating the
lands upon which discovery has been made. A location is made by
staking the corners of the claim, posting notice of location thereon
(see 10), and complying with the State laws, regarding the recording
of the location in the county recorder's office, discovery work, etc.

2. State mnining laws.-As supplemental to the United States min-
ing laws there are State statutes relative to location, manner of
recording of mining claims, etc., in the State, which should also be
observed in the location of mining claims. Information as to State
laws can be obtained locally or from State officials.

3. Lands subject to location and p7ehase.--Vacant public sur-
veyed or unsurveyed lands are open to prospecting, and upon dis-
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eovery of mineral, to location and purchase, as are also lands in
national forests in the public-land States (forest regulations must
be observed), lands entered or patented under the stock-raising
homestead law (title to minerals only can be acquired), lands
entered under other agricultural laws but not perfected, where pros-
pecting can be done peaceably, and lands within the railroad grants
for which patents have not issued.

4. Status of lands.-Information as to whether any partioular
tract of land is shown by the records to be vacant and open to
prospecting may be obtained from the register of the land district
in which the tract is situated. Since location notices of mining
claims are filed in the office of the county recorder, ordinarily no
information regarding unpatented mining claims is obtainable from
the district land office or the General Land Office unless application
for patent has been filed.

5. Minerals subject to location.-Whatever is recognized as a min-
eral by the standard authorities, whether metallic or other substance,
when found in public lands in quantity and quality sufficient to
render the lands valuable on account thereof, is treated as coming
within the purview of the mining laws. Deposits of coal, oill gas,
oil shale, sodium, phosphate, potash, and in Louisiana and New
Mexico sulphur, belonging to the United States, can. be acquired
under the mineral leasing laws, and are not subject to location and
purchase under the United States mining laws. -

6. Miring locations-Areas.-Lode locations for minerals discov-
ered in lode or vein formation may not exceed in length 1,500 feet
along the vein and in width OO feet on each side of the middle of
the vein, the end lines of the location to be- parallel to each other.
Placer locations, which include all minerals not occurring in vein or
lode formation, may be for areas of not more than 20 acres for each
locator, no claim to exceed 160 acres made by not less than eight
locators. Placer locations must conform to the public. surveys
wherever practicable.

7. Who may make locations.-Citizens of the United States, or
those who have declared their intention to become such, including
minors who have reached the age of discretion and corporations or-
ganized under the laws of any State. Agents may make locations
for qualified locators.

8. Number of locations.-The United States mining laws do not
limit the number of locations that, can be made by an individual or
association.

9. Valid locations-Discovery after conveyance-4A location is not
valid until an actual discovery of mineral is made within the .limits
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thereof.. A placer location of more than 20 acres, made by two or
more locators and conveyed to a less number before discovery is
made, is valid to the extent of 20 acres only for each owner at date of
discovery.

10. Locations to be marked on ground-N otie.-Except placer
claims described by legal subdivision, all mining claims must be
distinctly marked on the ground so that their boundaries may be
readily traced, and all notices must contain the name or names of
the locators, the date of location and such a description of the claim
by reference to some natural object or permanent monument as will
serve to identify the claim.

11. Locations on streams and bodies of water.-Beds of navigable
waters are subject to the laws of the State in which they are situated
and are not locatable under the United States mining laws. Title to,
the beds of meandered nonnavigable streams is in the riparian owner.
The beds of unmeandered, nonnavigable streams are subject to loca-
tion under the United States mining laws if they are unoccupied, as.
are also the beds of meandered nonnavigable streams when the
abutting upland is unappropriated.

12. Maintenance-Annual assessment work-Adverse claim-Juris-
dietion.-The right of possession to a valid mining claim is main-
tained by the expenditure annually of at least $100 in labor or
improvements of a mining nature on the claim, the first annual
assessment period commencing at 12 o'clock noon on the first day of
July succeeding the date of location. Failure to perform the assess-
ment work for any year will subject the claim to relocation, unless:
work for the benefit of the claim is resumed before a relocation is
made. The determination of the question of the right of possession
between rival or adverse claimants to the same mineral land is com-
mitted exclusively to the court. (See 18.) However, failure to per=
form the annual assessment work on a mining claim in Alaska works
a forfeiture of the claim, and resumption of work on the claim will
hot prevent relocation.

13. Expenditures on claim for patent purposes-Lode-Placer-
Millite.-Five hundred dollars in labor or improvements of a mining
nature, must be expended upon or for the benefit of each lode or
placer claim, and compliance with the United States mining la'w 
made otherwise, to entitle the claimant to prosecute patent proceed-
ings therefor. Such expenditures must be completed prior to the
expiration of the period during which notice of the patent proceed-
ings is published. Patent expenditures on a Millsite are not re-
quired, but it must be shown that the millsite is used or occupied for
mining or milling purposes at the time an application for patent
therefor is filed.
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14. Patent not necessary.-One may develop, mine, and dispose of
mineral in' a valid mining location without obtaining a patent, but
possessory right must be maintained by the performance of annual
assessment work on the claim in order to prevent its relocation by
another.

15. Procedure to otain patent to ining bains.-The owner' or
owners of a valid mining location,, or group of locations, on which
not less than $500 has been expended on or for the benefit of each:
claim, may institute patent proceedings therefor in the district land
office. Information as to patent procedure can be obtained from the'
register of the local land office or from the General Land Office. In
general, a survey must be applied for unless the claim is a placer
claim located by legal subdivisions, the application for survey to-be
made to the Public Survey Office in the State wherein the claim is
situated. Applications for patent are filed in the district land office.
A notice of the application is required to be posted- on the land prior
to filing the application and to be published by the register after the
application is filed.

16. Blank forms.-No set form of location notices nor of the papers
filed in patent proceedings for mining claims is required and no blank
forms are furnished by the General Land Office, or-,by the district
land offices for use in mineral cases. Forms containing essentials are
printed by local private parties or concerns. The registers of the
local land offices can usually advise you where such 'forms may be
obtained.

17; Comnon improvernents.-An improvement, made upon one of
a group of contiguous claims (cornering is not. contiguity) owned in
common, may be applied to such claims of the group, in existence at
the time the improvement is made, shown to be benefited thereby.
- 18. Adverse caims.-An adverse claim may be filed during the
period of publication of notice of an application for patent (or
within eight months after the expiration of the publication' period
in Alaska), by one claiming- a possessory right under another min-
ing location to all or some portion of the land applied for, and must
show fully the nature, boundaries, and extent of the area in conflict,
to be followed, within thirty days after filing (sixty days in Alaska),
by suit in a court of-competent jurisdiction. If suit is filed, all
proceedings on the application, except the filing of the affidavits of
continuous posting and publication of the notice of the application,
are stayed to await the outcome of the court proceedings.

19. Co-owners.-A co-owner, not named in the :aplication for
patent cannot assert his rights by filing an adverse claim, a pro-
test being proper to cause his' alleged rights to be considered when
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the case is adjudicated. If a co-owner fails to do his proper pro-
portion of annual assessment work on a claim, or fails to contribute
his proportion of the cost thereof, the co-owners who have caused the
work to be done during any assessment period mayj, at the expira-
tion of the assessment year, give such delinquent co-owner personal
notice in writing, or notice by publication in a newspaper published
nearest the claim for at least once a week for ninety days, and if at
the expiration of. ninety days after such notice in writing, or -180
days after the first newspaper publication such delinquent should
fail to contribute his proportion of the expense required, his interest
in the claim becomes the property of his co-owners who have made
the expenditure.

20. Lode in placer.-If a placer mining applicant fails to state
that there is a known lode within the boundaries of the claim, it is
taken as a conclusive declaration that he has no right of possession
thereto. If no such vein or lode be known the placer patent will
convey all valuable mineral and other deposits within the bound-
aries of the claim. A known lode not included in an application
for patent to the claim may be applied for even after issuance of
patent to the placer mining claim. Where a placer mining claimant
makes application for a placer containing within its boundaries a lode
claim owned by him the lode must be surveyed, the lode being paid
for on the basis of $5 per acre and the remaining portions of the
placer at the rate of $2.50 per acre.

21. The United States Mining Lacws.-The United States mining
laws are applicable to the following States and Territories: Alaska,
Arizona, Arkansas, California, Colorado, Florida, Idaho, Louisiana,
Montana, Nebraska, Nevada, New Mexico, North Dakota, Oregon,
South Dakota, Utah, Washington, and Wyoming.

22. National Parks and Monuments.-With the exception of Mt.
McKinley National Park, in Alaska, and Death Valley National
Monument, in California, mining locations may not be made on lands
in national parks and monuments after their establishment.

23. Withdrawals.-Withdrawals usually bar location under the
mining laws, but withdrawals made under the Aet of June 25, 1910
(36 Stat., 847), as amended by the Act of August 24, 1912 (37 Stat.,
497), permit locations of the withdrawn lands containing metal-
liferous minerals. Lands withdrawn for water power purposes are
not subject to location unless first restored under the provisions of
section 24. of the Federal Water Power Act.

24. Minerals in Indian lands.-In general, the mineral deposits in
Indian reservations are subject to leasing and axe under the adminis-
tration of the Office of Indian Affairs.
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^ 25. Mineral land in agricultural entries-Protest-Contest.-
Where lands known to be valuable for minerals are embraced in
an agricultural filing, other than a stock-raising homestead filing,
a mineral clainiant may initiate a contest thereagainst by filing a
protest sworn to and in duplicate, in the local land office, alleging
sufficient facts, which, if provenj will establish the mineral character
of the land, and warrant cancellation of the agricultural filing.
The protest must be corroborated by one or more witnesses having
knowledge of the facts alleged. In the case of stock-raising home-
stead entries, a mineral claimant, whose.location antedates the home-
stead filing, must protest such filing in order to protect his title
to the surface of his mining claim.

26. Cost of patent proceedings for ning caims.-With the ex-
ception of the fixed charges, such as the fee for filing an application
for patent, which is $10, the purchase price of lands in lode claims
and millsites at $ per acre, and $5 for each fractional part of an
acre, and $2.50 per acre or fraction of an acre for placer lands,
unless otherwise provided by law as to certain lands, no estimate
can be- furnished as to what it will cost to procure a patent. The
cost of publication survey, and abstract of title depends upon the
services rendered and vary in each case.

FRED W. JoHNSON, Comnissioner.

PUBLIC SALE APPLICATION-SECTION 2455, REVISED STATUTES,
AS AMENDED-PROCEDURE

[Circular No. 1350]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Washington, D. C., March7 14, 1935.

REGISTERS AND SPECIAL AGENTS IN CHARGE:

For your information and guidance in the adjudication of public
sale applications under Section 2455, Revised Statutes, as amended,
I quote below letter of instructions of the Department dated March
7, 193, to the Commissioner of the General Land Office:

M Dn Mr.. ComMIssIoNER: I have before me your letter of February 23
(1591131 "C" AZ), requesting instructions as to the effect of the Executive
orders of November 26, 1934, and February 5, 1935, upon applications for the
sale of isolated tracts under Section 2455, R. S., which were pending on the
dates of such orders.

Under regulations existing prior to November 23, 1934, such applications did
not segregate the land involved. See paragraph 9 of the regulations approved
April 7, 1928 (Circular No. 684, 52 L. D. 340). Under the revised regulations
of November 23, 1034 (Circular No. 684), under Sec. 14 of the Taylor Grazing

[Vol



66] DECISIONS OF THE DEPARTMENT OF THE INTERIOR 24t
Act of June 2, 1934 (48 Stat. 12609), isolated tract applications "segregate the
lands applied for from other disposition under the public land laws."

It is clear that the segregative effect to be given to such, applications, as
contemplated in the amended regulations, is merely to give the applications-
priority over subseqtent filings or applications under the public land laws.
The Government's power and right to withdraw lands from entry sale, or
other disposition is not affected by the pendency of such applications. They
are not "existing valid rights" which are excepted from the orders of
withdrawal.

You are instructed to reject isolated tract applications which were merely
filed prior to November 26, 1934, or February 5, 1935.

Very truly yours
T. A. WAunas,

Pirst Assistant Seoretay.
Registers will be governed by the concluding paragraph of the in-

structions in their adjudication of isolated tract applications andt
the Special Agents in Charge will return to the registers for appro-.
priate action all such applications pending in their office for appraisal
of the lands involved.

Fni:D W. JOHNSON, ComMiSSioner.

JAMES P. BALKWILL

Opiion, Malrch 19, 935

REcrAmATIoN HomstEAD-WATEB UsEns' ASSOCIATIONS-PATENT-ACREAGE LIM-
ITATION-PURCHASE AT TAx SALE-AsSIGNMENT.

A water users' association may receive patent from the United States to
one reclamation homestead, conformed to a farm unit, if it shows that
it does so for security purposes only and that it owns no other units on
which construction charges remain unpaid. It may, however, bid in at tax
sale unlimited acreage, but will be required within a reasonable time there-
after to assign the interests so acquired to persons qualified to receive
patent thereto under the terms and conditions of the Reclamation Act and
the governing regulations.

MARGOLD, SoZictor:
On September 20,. 1913, the General Land Office accepted final

homestead proof submitted by James P. Balkwill in support of'
reclamation homestead entry Denver 03575, which entry was later
conformed to farm unit "F" or the NI/2 SW/4 Sec. 15, T. 9 S., R..
103 W., 6th P. M.

September 20, 1913, final homestead proof submitted by Clyde L.
Balkwill in support of reclamation homestead entry Denver 035879
was accepted by the General Land Office, which entry was conformed
to farm unit "M" or the S/2NW'14 Sec. 15, T. 9 S., R. 103 W.

20683-6-vol. 55 16
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On March 24, 1923, the General Land Office accepted final home-
stead proof submitted by William R. Price on reclamation home-
stead entry Denver 036190, embracing farm unit "E" or the
NEI/4SWi4, SEI/4NWI/4, S1/2NENW1/ 4 Sec. , T. 9S., R. 103 W.

On February 28, 1934, W. S. Meek, treasurer of Mesa County,
Colorado, purported to convey all of the above-described lands to
the Grand Valley Water Users Association, a corporation organized
under the laws of Colorado. The deed recites in substance that the
lands were subject to taxation for the year .1929; that the taxes so
assessed remained due and unpaid when on December 8, 1930, the
treasurer of Mesa County sold the land to Mesa County. On October
24, 1933, the county assigned the certificates of sale to the Grand
Valley Water Users Association, which paid the tax assessments
and after the statutory period of redemption had expired, upon
demand, the deeds were executed to the association.

The association is a corporation whose stockholders, are the land-
owners in the project. It assesses the owners for construction charges
due to the United States, retaining a lien against the land of those
who fail to pay current charges as in this case. The United States
also has a lien on the land for construction charges to become due in
the future, there being unpaid charges applicable to the land here
in question. See superintendent's letter of January 16, 1935. The
association now seeks to have final patents covering the entries issued
to it so that it may better protect its lien for delinquent assessments.
- I am of the opinion that the association may receive a patent to
one farm unit if it shows that it does so only for security purposes
and if it shows that it owns no other units on which building charges
remain unpaid. The association may, however, bid in at tax sales for
unlimited acreage and reassign interests so acquired, within a reason-
able time, to persons who are qualified to receive patents.
* The taxes were assessed by Mesa County, and the land was sold for
nonpayment thereof, pgrsuant to the authority granted by the Act of
April 21, 1928 (45 Stat. 439), as amended by the Act of June 13, 1930.
(46 Stat. 581). Under the tax deeds so issued, the Water Users

Association acquired the rights "of an assignee under the provi-
sions of the Act of June 23, 1910, as amended." These rights are
necessarily limited- and qualified in the same manner as the rights
of other assignees under that act. In this respect the Aet of June
.23, 1910, provides:

That all assignments made under the provisions of this act shall be subject
to the limitations, charges,, terms,. and conditions of the reclamation act (6
Stat. 692).

The pertinent limitations on rights of assignees referred to in
this act are found in section 5 of the Act of June 17, 1902 (32 Stat.
388), wherein it provides that water rights shall not be sold to any

[Val.-
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owner of private lands, within a project for more than 160 acres,
and in the Act of August 9, 1912 (37 Stat. 265), wherein it provides
that no person shall at one time or in any Tnaniner own or hold irri-
gable land for which entry or water right application has been
made in excess of one farm unit, or in any event, in excess of 160
acres where final payment in full of all instalments of building and
betterment charges on account of such land has not been made.
See also section 13 of the Act of August 13, 1914 (38 Stat. 686),
and section 46 of the Act of Vay 25, 1926 (44 Stat. 636).

In construing the rights of assignees under the Act of June 23,
1910, and in view of the foregoing limitations, the Department has
held that to receive patents they must show that they are qualified
to receive and hold a water right (50 L. D. 268). Further, the De-
partment has ruled, as a matter of. policy, that water applications
will not be: accepted from corporations (42 L. D. 250, 253). Al-
though the reason motivating such a ruling was that it was believed
that the Reclamation Act was meant to benefit families and persons
rather than-corporate.-entities, there is no legal objection to the ac-
quisition of a water right by a corporation if it is not otherwise
disqualified by reason of ownership of other lands on which there
exist unpaid betterment and building charges (42 L. D. 253). In
line with this decision, it has been held as an exception to the rule
against the sale of water rights to corporations, that a corporation
may apply for a patent and a water right as the assignee of an
entryman where it did so only for the purpose of protecting its
security in a loan transaction: and with the intention of reselling
the property at more propitious times. Great Western Insurance
Company, decided February 8, 1932 (A. 16335).

The purpose of the association in the present case is similar to
that' of the insurance company in that it has paid charges due on
the land in question and now wishes to protect its lien for such-
charges by holding the property until it can be put on a paying
basis and then to resell it. Such procedure is undoubtedly de-
sirable, but it cannot .be accomplished where it will result in owner-
ship by the association of water rights in excess of one farm unit
on which construction charges remain unpaid, because the associa-
tion has no greater rights under the Act of June 23, 1910, than do
other assignees. The net -result of the Great Western Intsurance
Company case, supra, is to permit the association in this case to
acquire a patent to one farm unit as an exception to the rule against
the sale of water rights to corporations, where it does so for security
purposes olily.

While the association is limited in its right to receive patents, this
does not prevent it from bidding at tax sales for unlimited acreage
for the purpose of protecting its lien and with the intent of reassign-
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ing such interest to qualified persons. Gen l. Kimmell (53 I. D.-
658). That case was decided under the Act of August 11, 1916 (39)
Stat: 506), a statute very similar to that under which the association
is now claiming its right. It was held there, as a matter of policyS
that in no event should patents issue to irrigation districts, but that
such districts could acquire an equitable interest by the purchase at
tax sales in unlimited acreage with the privilege of assigning such
interest within a reasonable time to persons qualified to accept
patents. The same rule with respect to the right of assignment
appears to apply in this case. Accordingly, the association will have
the privilege of acquiring a patent to one farm unit provided it shows
that it is acquiring the patent solely to protect its lien and shows
that it owns no other units on which building charges remain unpaid.
As to other units, the association should have a reasonable time from
the promulgation of this opinion to assign them to persons qualified
to receive patents.

Approved:
T. A. WALTERS, First Assistant Seeretary.

PREFERENCE RIGHT OF ENTRY OF SUCCESSFUL CONTESTANTS-
EFFECT OF GENERAL WITHDRAWAL ORDERS OF NOVEMBER
26, 1934, AND FEBRUARY 5, 1935-INFORMATION TO BE GIVEN
APPLICANTS TO CONTEST

[Circular No. 1352]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFIcE,
Washington, D. C., March S6, 1935..

RGisTERs, UNITED STATES LAND OFFICES:
Reference is made to office circular 1348, dated March 7, 1935, con-

taining instructions as to the effect of the general withdrawal orders
of November 26, 1934, and February 5, 1935, on successful con-
testants' preference right of entry in those cases where the contests
were initiated prior to the dates of the withdrawal orders.

In connection with applications to contest, filed subsequent to the
withdrawal orders, the successful contestant's preference right of
entry cannot be exercised until the status of the land has been
changed so as to permit entry. Such being the case, it is considered
only fair that each contestant should be advised at the time applica-
tion to contest is filed, that because of the withdrawal orders, if his
contest terminates successfully, his earned preference right will have
to be suspended because of the status of the land.

FRED W. JOHNSON, Commissioner.

[Vole
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STATE OF ARIZONA

Deoided Apri 4, 1935

SofoL- LAD-INDEMNITY SELzTION-EmICATE o NONmiCUMnANo-
EXaCUTIVE ORDER or NOVEMBER 26, 1934-OuRABLE DEFECT.

The Executive order of November 26, 1934, does not operate to withdraw
from entry, etc., land within an indemnity school land selection in support
of which there has been a failure to supply the required certificate of
nonencumbrance, such failure being a curable defect and not ipso fatto
working a cancelation or forfeiture, the Land Department not being
required by law to cancel such selection without affording opportunity
to supply the certificate by granting additional time.

ScHooR LAND-INDENITY SEcTION-CEaRTCATE or NoNqmcUMBRANxo-
Exmr-urV ORDER OF NovEmBE 26, 1934.

In the absence of other objection, a reasonable period of additional time
for the filing of nonencumbrance certificates as to base lands may be
allowed, notwithstanding the withdrawal order of November 26, 1934.

:SOcITOR'S OrMION, CASES, ETC., CITED AND DrsrINwuisIE. 

Solicitor's opinion of February 8, 1935, 55 I. D. 205, cited and approved;
cases of Conrad Kohrs (51 L. D. 270), and State of Florida (52 L. D.
421), distinguished;,: paragraph 7 of Regulations of June 23, 1910 (39
L. D. 39), discussed.

WAtThuas, First Assistant Seoretary:
By decision of January 16, 1935, the Commissioner of the Gen-

eral Land Office held for cancelation indemnity school land selection
list Phoenix 074776 of the State of Arizona, allowed May 9, 1934,
on the ground that no certificate of nonencumbrance as to the base
land had been filed and that because the selection list was thus
incomplete the withdrawal made by Executive order of November
26, 1934, intervened and prevented completion of the selections. In
support of his decision the Commissioner cited the provisions of
paragraph 7 of the: regulations of June 23, 1910 (39 L. D. 39),
and the cases of COonrad Kolirs (51 L. D. 270) and State of Florida
(52 L. D. 421).

The State of Arizona has appealed and has furnished nonen-
cumbrance certificates.

Paragraph 7 of the regulations cited reads in part as follows:
Within 'three months after the filing of any such list of selections, the State,

or Territory, must, in addition, file a certificate from the recorder-of deeds,
ior. official custodian of the records of transfers of real estate, in the proper
eounty, or from a reliable and responsible abstracter, or abstract company,
that 'no instruent purporting to convey, or in any way encumber, the title
to any of said lands used as bases, is of record;' or on file, in the office of such
custodian, and upon report of the local officers of the failure of the State to
file such certificate within the required time, any selection upon such base
lands may be canceled without previous notice.
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The Department has invariably adhered to the rule of long stand-
ing that an allowed indemnity school land selection has the same
segregative effect as a homestead or other entry under the general
land laws, as against all subsequent claims presented. (27 L. D. 475:;
32 L. D. 65; 33 D. D. 161; 34 L. D. 12; 39 L. D. 377; 46 L. 2229.)l

Although the cited paragraph 7 of the regulations of 1910 provides
that a selection may be canceled for failure to furnish a nonencum-
brance certificate within three months from the time of filing the
selection list, there is no cancelation or forfeiture by operation of
law, and the Land Department is not legally required to cancel such
selection without opportunity for the furnishing and acceptance of
such certificate.

This is certainly nothing more than a curable defect. While it
may be well to fix a time limit generally to be observed, no rigid
adherence to such rule is mandatory.

The selection list had the force and effect of an, entry. It was
so far completed that if upon notice that a nonencumbrance certifi-
cate was required, the State should furnish the same, nothing more
would be required from the State.

The case differs widely from the cases cited in the Commissioner's
decision and it is not necessary to hold that said' cases govern here.
In interpretation of the Executive order of withdrawal dated Novem-
ber 26, 1934, the Secretary of the Interior has held (Solicitor's
opinion of February 8, 1935, 55 I. D 205):-

Of course, all valid entries are protected, and I believe also that all prior
valid applications for entry, selection, or location, which were substantially
complete at the date of the withdrawal should be considered as constituting
valid existing rights within the meaning of the saving clause of the withdrawal
order. Claims under the color of title act of December 22, 1928 (45 Stat.
1069), should likewise be regarded as valid existing rights when bona fide,
and substantial rights thereunder existed at the date of the withdrawal.
I believe this protective provision should be generously applied. The public
interest in particular tracts within the confines of the broad expanse thus
withdrawn, is too inconsequential to justify the striking down of individual
rights through technical construction or harsh application of the protective,
provision of the order.

A reasonable period of additional time for the filing of nonencum-
brance certificates as to base lands may be allowed in this case, and
in other similar cases, in the absence of other objection, notwith-
standing the withdrawal order.

The decision appealed from is reversed and the General Land
Office will adjudicate the selection list in connection with such
certificates, filed or to be filed.

Reversed.
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EXECUTIVE WITHDRAWALS OF NOVEMBER 26, 1934, AND FEB-
RUARY 5, 1935, WITHOUT APPLICATION TO LANDS WITHDRAWN
UNDER THE RECLAMATION LAWS

[Circular No. 1351]

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFBIGE,

Washington, D. C., March 1, 1935.
REGISTERS, UNITED STATES LAND OFFICES:

March 4, 1935, the Commissioner of the Bureau of Reclamation
called the attention of this office to the fact that one of the reg-
isters of the local land offices had recently rejected an application
to make a reclamation homestead entry for a farm unit established
for land within a Federal project, because of the Executive order is
sued November 26, 1934.

Section 3 of the Reclamation Act of June 17, 1902 (32 Stat. 388),
provides for the withdrawal of vacant, unreserved, and unappropri-
ated public lands for the purpose of making surveys and irrigation
investigations to determine the feasibility of irrigation and reclama
tion of such withdrawn lands. A portion of reclamation withdrawn
lands may be utilized by the Bureau of Reclamation for the con-
struction and maintenance of irrigation works and a portion may
be platted to farm units and receive water for irrigation from such
irrigation works. Lands so reserved are not subject to entry until
the feasibility of irrigation is determined and the lands have been
classified as productive agricultural land and a farm unit is estab-
lished therefor and public notice issues announcing the availability
of water for irrigation purposes pursuant to the Reclamation law
Thereafter the lands may be entered under the homestead laws only
by persons who, pursuant to subsection "C" of the Act of December
5,1924 (43 Stat. 701), have satisfied an examining board appointed
for the project that they are possessed of such qualifications as to
industry, experience, character, good health, vigor, and capital as-
are considered necessary to give reasonable assurance of success on
the project, and are otherwise qualified to make homestead entry.

By Executive order of November 26, 1934, under authority of the
Act of June 25, 1910 (36 Stat. 847), as amended by the Act of August
24, 1912 (37 Stat. 497), and subject to the conditions expressed in
said acts, and to existing valid rights, it was ordered that all of the
vacant, unreserved, and unappropriated public land in the. States
of Arizona, California, Colorado, Idaho, Montana, Nevada, New
Mexico, North Dakota, Oregon, South Dakota, Utah, and Wyoming
be, and the same thereby was, temporarily withdrawn from settle-
ment, location, sale, or entry, and reserved for classification, and
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pending determination of the most useful purpose to which such
-land may be put in consideration of the provisions of the Act of
June 28, 1934 (48 Stat. 1269), and for conservation and development
of natural resources, and by Executive Order No. 6964, of February
.5, 1935, a similar withdrawal was made under the above mentioned
acts as to public land in Alabama, Arkansas, Florida, Kansas, Lou-
isiana, Michigan, Minnesota, Mississippi, Nebraska, Oklahoma, Wash-
ington, and Wisconsin, pending determination of the most useful
purpose to which said lands may be put in furtherance of certain
projects known as "The Land Program, Federal Emergency Relief
Administration", and also for the conservation and development of
natural resources.

The Department and the courts have held that lands withdrawn
pursuant to the Reclamation law are not unreserved but are reserved
(38 L. D. 349; 167 Fed. 881). It has further been held that the with-

-drawal of lands under the Reclamation law is legislative in its effect
and the use of such withdrawn lands in connection with a Federal
reclamation project is a public use (41 L. D. 627). By office decision
dated December 13, 1934, approved by the Department, it was held
that unless and until public lands withdrawn by the Department
pursuant to the Reclamation Act of June 17, 1902, supra, are restored

*or eliminated by the Department from such reclamation withdrawal,
-the lands are, except as otherwise provided in said Executive order
of November 26, 1934, excepted therefrom.

You are therefore instructed that lands withdrawn in connection
-with Federal irrigation projects pursuant to the Reclamation Act of
.June 17, 1902 (32 Stat. 388), are reserved lands, and as such are not
-while thus reserved affected by said Executive orders of November
-26, 1934, and February 5, 1935. Applications filed to make entry for
lands otherwise subject to entry under the Reclamation Homestead
7Law may be allowed upon a proper showing and in the absence of
any objection of record, notwithstanding- the Executive orders of
'November 26, 1934, and February 5, 1935.
* You will recall and vacate any decision you may have rendered
-rejecting an application to make reclamation homestead entry, based
-upon the sole ground of said Executive orders of November 26, 1934,
and February 5, 1935, and be governed by these instructions with
respect to similar applications hereafter filed.

FRED W. JmnsowN Commissioner.
Approved:

T. A. WALTERns

First Assistant Secretary.

[Vol.



1i~] DECISIONS OF THE DEPARTMENT OF THE. INTERIOR '249

STATE 0 ARIZONA

Decided Apri 4, 188'5

WITDAWAL. ORDER o Novummsn 26, 1934-AuTHoTY o THE PsYDENT-
PUBLIC LANDS.

The Executive order of withdrawal of November 26, 1934, was made by virtue
of and pursuant to the authority vested in the President by the Act of'
June 25, 1910 (86 Stat. 847), as amended by the Act of August 24, 1912
(37 Stat. 497), which amended act authorizes him to withdraw temporarily
from settlement, location, sale, or entry any of the public lands of the
United States; and lands belonging to the United States do not cease to
be a part of the public domain until a vested right thereto is acquired or
patent is issued.

Sonoon LAN-INDEMNrITY S~mroxcIo-SmGnmAnivn EFFECT.

The effect of filing and aoala basnge~-af ck:I laud indemnityselectionisda
seetethe land selected, even though it may thereafter be found that
there are defe-tg-Wliich render cancelation necessary; and such a selection,
even though erroneously received, segregates the land so that no, other
application therefor may be received or rights initiated by its tender.

SCHooL LANDn-INnEmNI~r SELE onN-D xVrEv BASE-WITHDRAWAL Or
or NovEnEErn 26, 1934.

Failure of a State to complete the selection of indemnity school lands, due to
'tendering defective base, is a curable defect, and in such cases the with-
drawal order of November 26, 1934, does not operate to prevent the com--
pletion of the selection, said order expressly saving existing valid rights.-

WALTERS, First Assistant Secretary:

By decision of November 2, 1934, the Commissioner of the Gen-
eral Land Office held for cancelation as to the SE1/4NE1/4, Nl/2NW/4,.
SWi4NW1/ 4 Sec. 14, T.. 16 N., R. 20 E., G. & S. R. M., Arizona, an
indemnity school land selection list of the State of Arizona, filed
December 15, 1932, on the ground that part of the base offered for the-
SE1/4NE1/4, all of the base offered for the NE14NW1/4 and the-
NW1,/4NW1/4, and part of the base offered for the SWl/4NWl/4, had
already been used as base for the selection of other land. The right to
apply for amendment through the offer of sufficient valid base was
extended.

On December 13, 1934, the State filed an application for amend-
ment offering new base to the extent necessary. By decision of
January 16, 1935; the Commissioner again held the list for cancela-
tion to the extent, of the selections first hereinbefore described and
rejected the application for amendment on the ground that the
selected land had been withdrawn by Executive order of November
26, 1934. Citing the cases of Conrad: Kohrs (1 L. D. 20) and
State of Florida (52 L. ID. 421), the Commissioner held that be-
cause the selections of the tracts involved had not been completed
at the time of the withdrawal the list was not subject to amendment.



250 DECISIONS OF THE DEPARTMENT OF THE INTERIOR (Vi1.

The State, by its Land Commissioner, has appealed. It is con-
tended that the Executive order in question did not extend to or
include lands in process of selection, whether the selections were
-complete or incomplete; that an implied contract exists after ap-
proval of an application to select in the district land office; that in
the ordinary procedure, in the absence' of any intervening with-
drawal, the State is permitted to correct errors or substitute base,
-predicating such action upon the original application filed in the
district land office; that a right must then and there have attached,
so that the withdrawal of vacant and unappropriated lands will
have no effect; that while the withdrawal order is of a temporary
nature it will have the effect, if the decision appealed from prevails,
of denying all selective rights of the State while the order is in
force; that it is not proper to deny applications when the State is
defenseless, whereas if action had been promptly taken the require-
ments could have been met before any withdrawal; that an obliga-
tion beyond strict legal interpretation rests upon the Department in
the fulfillment of land grants to the States; and that after calling
upon the State to amend it is contrary to law, retroactive, and
chaotic in effect to order cancelation of the selection list.

The authority of the President to withdraw the land involved
cannot be doubted. The withdrawal order of November 26, 1934,
was made by virtue of and pursuant to the authority vested in the
President of the Act of June 25, 1910 (36 Stat. 847), as amended by
the Act of August 24, 1912 (37 Stat. 497), which amended act au-
thorizes him to withdraw temporarily from settlement, location, sale,
or entry any of the public lands of the United States. Lands be-
longing to the United States do not cease to be a part of the public
domain until a vested right is acquired or patent is issued. Shiver
T. United States (159 U. S. 491) ; Stone v. United States (167 U. S.
178) United States v. Fickett (205 Fed. 134).

The Executive order of November 26, 1934, provides that all of
the vacant, unreserved, and unappropriated public land in Arizona,
and other States, is temporarily withdrawn from settlement, loca-
tion, sale, or entry, and reserved for classification subject to exist-
ing valid-rights. The question now presented for determination is
whether said' order operates to exclude from its effect indemnity
school land selections by the State of Arizona which were incom-
plete and defective on November 26, 1934, for want of valid base
lands.

In looking to Departmental decisions for precedents and guid-
ance it is found there is no line of decisions, no specific decision, and
no principle which can be regarded as wholly decisive. A discus-
sions of Departmental rulings may be helpful.
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- The selection list was allowed and approved on December 15,
1932, the date of its filing. The effect of such filing and allowance

-is to segregate the land selected, even though' it may thereafter be
found that there are defects which render cancelation necessary. In
the case of Santa Fe Pacifla R R. Co. v. State of California (34
IL. D. 12) it was held that a school land indemnity selection, even
-though erroneously received, segregated the land so that no other
:application theref or could be received. The Department said:

Good administration requires that, pending the disposition of a selection,
,even though erroneously received, no other application including any portion
of the land embraced in said selection should be accepted, nor should any rights
-be considered initiated by the tender of any such application.

This ruling has been followed consistently. In State of New
Mexico (46 L. D. 217) the following language was used:

The Department has invariably adhered to the rule of long standing that
.a selection, regular on its face when fled, such as the one under considera-
tion, has the same segregative effect as a homestead or other entry under
the general land laws, as against all subsequent claims presented, other than

- those asserted by the Government, thus withdrawing the land in the mean-
time from appropriation by later applications. (See 27 L. D. 475; 32. L. D.
-565; 33 L. D. 161; 34 L. D.12; 39 L. D. 377.)

See also the case of J. G. Hofnann (53 I. ID. 254).
It is thus clear that the earlier decisions to the effect that indemnity

-selections defective for want of proper base cannot be amended so
as to defeat intervening claims, and that amendments by the sub-
stitution of proper base take effect only from the date of curing
the defect, cannot be held as governing, inasmuch as there can be no
intervening claims. See 6 L. D. 699; 15 L. D. 549; 27 L. D. 644.
-The ruling in Robinson v. Lundrigan (227 U. S. 173) is not con-
trary to this view because in that case there was merely an appica-
tion and not an entry involved.

The matter of an intervening withdrawal by the Government is
somewhat different. In the cited case of Conrad ors, the De-
partment held that an incomplete application under the exchange
provisions of the Act of June 4, 1897 (30 Stat. 11, 36), and the Act
of March 3,1905 (33 Stat. 1264), even 'though ordinarily subject to
the rules relative to, curing defects, was not a "valid existing right"
within the meaning of the Executive order of July 3, 1925, withdraw-
iang-certain lands and islands in the States of Alabama, Florida, and
Mississippi. As has been shown, this case can be distinguished by
reason of -the difference between application and entry.

In the cited case of State of Florida the same withdrawal as in
the Aohss case was involved and an indemnity school selection list
-was held for cancelation.- The Department said:

In the instant case -the base tendered by the State was fatally defective or
adjudged to be bad, and the selection cannot be amended so as to defeat an
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1itervehing withdrawal or claim." The-case'is governed by the:ruling in' the
case of Fred A. Kribs (43 L. D. 1416), which is in harmony with the principle
announced by the Supreme Court of the United States in Robinson v Ludri-
gan (227 U. S. 173).

The Kribs case involved an application to make a lieu selection
under the Act of June 4, 1897, supra, which was defective for want
of valid base. It is not shown that the application had the effect
of an entry. An intervening withdrawal for forestry purposes was;
held to prevent amendment. The case of State of Cafornia (40.
L. D. 301) was cited. That case involved an indemnity school land
selection list and it was held:

A withdrawal of land by the Government for public use has the same effect
as an intervening adverse claim and defeats the application to amend. As this
land had been classified as oil land, and was reserved by Executive order, it
ceased to be subject to disposal under the agricultural land laws.

* But the Department has also taken a somewhat different view.
In the case of State of California (39 IL. D. 158) it was held (syl-
labus):

Where a State makes indemnity selection in lieu of school sections returned'
as mineral at the time of survey, and is unable to establish the mineral char-
acter of the base lands, it should be permitted, inasmuch as the selections
were prima. facie valid when made, to assign other valid bases to support the
selections, notwithstanding the selected lands may have since been included,
within a national forest.

In this connection see instructions of May 20, 1920 (47 L. D. 398).
It is to be noted that the case of State of California (40 L. D. 301)

cannot properly be cited in support of the principle that an indem-
nity school land selection list cannot be amended by the substitution
of valid base for invalid base in the face of a withdrawal, because
there the land selected had been classified as mineral before equitable
or legal title had passed, and under these circumstances no amend-
ment of base could have been of help to the selection list. There was
then. (in 1911) no law providing for reservation of mineral deposits,
other than coal, to the United States.

In May v. State of Washington (39 IL. D. 377) it was held that
amendment of an indemnity school land selection list by the substi-
tution of valid base should be allowed in the face of an intervening
homestead application and protest. It was said:

The regulations respecting the selection of school indemnity lands, as amended
by the order of May 24, 1910, provide that where, through mistake or inad-
vertence, defective base is assigned in support of a selection, and proper care
has been exercised by the officers of the State in making the selection, the
State should. be allowed an opportunity of amending its application by the
substitution of good and sufficient base. It is shown by the affidavit of the
State Commissioner of Public Lands, filed in this case, that the assigning of
invalid base for the selection under consideration was due to inadvertence

[V6oJ-
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and mistake by- the clerical force, in the Offince of the State's Public Land Com-
.missioner, owing partially. to. the fact that, the-..State's records have, not here'
tofore been kept in an accurate and proper manner; that a. new method i0
being devised whereby. all mistakes may be discovered and corrected as soon
as possible; and, finally, that the tender of invalid base was- not made for
the purpose of imposing upon the government of the United States by the
smaking of selections, which could not finally be approved,. but that the State
has, been and is: acting in entire good faith in the matter and in the honest
-endeavor to expedite the, selection ofX lands granted. to it by Congress.

it should be borne in mind that the present situation is unusual
and without precedent. The Executive order of November 26,
1934, temporarily withdraws all vacant, unreserved, and unappro-
priated public land: in Arizona, and other States, from settlement,
location, sale,. or entry, but is subject to existing valid rights. The
Department is informed that the State of Arizona has numerous
indemnity school land selection lists pending wich were filed prior
to, November 26, 1934; that in many cases applications for amend-
ment through the substitution of. base lands have been filed since
the date of the withdrawal order; and that the Commissioner has
felt himself bound by the decisions of the Department to hold in
all cases that the withdrawal barred amendment and even the com-
pletion of selection lists by the acceptance of certificates of non-
encumbrance of the base lands where such certificates were not
filed within three months after the filing of the selection lists.

If the decision appealed from is sustained, the State will be wholly
deprived of the land which has been granted to it, at least tem-
porarily. The lands which are offered as bases for selections have
been disposed of by the; Government or may never become available
to the State for other reasons. The law provides that indemnity
lands may be taken for the school sections lost, but through the
withdrawal of all public lands, there is no indemnity land to be
obtained.

In interpretation of this withdrawal order, in the Solicitor's
opinion approved by the Secretary of' the Interior, February 8,
1935, it is stated:

Of course, all valid entries are protected, and I believe also that all prior
valid applications for entry, selection, or location, which were substantially
complete at the date of the withdrawal should be considered as constituting
valid 'existing rights within the meaning of the saving clause of the withdrawal
order. Claims, under the color of title act of December 22,' 1928 (45 Stat.
1069), should likewise be regarded as valid existing rights when bona fide. and
substantial rights thereunder existed at the date of the withdrawal. I believe
this protective provision should be generously applied. The public interest in
particular tracts within te confines of the broad expanse thus withdrawn, is
too 'inconsequential to. justify the striking down of individual rights through
technical construction or harsh application of the protective provision of the
order.

253.
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Although it has been said that, in curing a defective base for an:
indemnity school land selection by amendment, the rights acquired.
thereby take effect only from the date when the defect is cured, it.
is not entirely clear how such a principle is applied. The selection-
is not regarded as void, because when amendment is allowed no new
selection list is required to be filed, no new filing fee is required, it-
is not necessary that any new publication of notice be made, and
no new nonmineral and nonoccupancy affidavit for the selected lands:
is required. In effect, then, there is the equivalent of an existing
entry, which bars the acceptance of any other filing for the selected
land. And the withdrawal in question may properly be interpreted
as protecting such selection lists. This does not mean that all other
withdrawal orders must be so construed, or that this decision over-
rules the decisions cited in the Commissioner's decision. It is noted
that in this case the privilege of amendment had been accorded prior
to the date of the withdrawal order. As the selection list in ques-
tion is still of record as to the selections described, it has the force
and effect of an entry, and amendment of base may be allowed.

The decision appealed from is
Reversed

SOUTHERN PACIFIC LAND COMPANY

Decided Aprl 22, 1935

MINING CLM[L-LODE MrricAnIoN-DEPicroN o LirEs OVER PATENTED LND-
ExrPEssLY EXCLUDED FROrm APPLIOAT[oN-EEpEcT.

The depiction of certain lines of a lode mining location over patented land.
on an official plat of mineral survey filed with an application for patent
to the location, where the patented land is expressly excluded from the
application, does not create a cloud on the patentee's title.

WALTERS, First Assistant Secretary:

The Southern Pacific Land Company has appealed from a decision
of the Commissioner of the General Land Office dated November 8,.
1934, dismissing its protest against mineral application, Sacramento
029312, M. S. 6145, made by Soren J. Eriksen for the Hawk Eye
Quartz Mining Claim.

Mineral Survey 6145 shows a part of the west and north lines of the
Hawk Eye claim laid over land in lot 8, Sec. 9, T. 45 N., R. 7 W.,.
M. D. M. Lot 8 aforesaid was patented April 12, 1898, to the Cen-
tral Pacific Railroad Company as part of an odd-numbered section
which passed, under the grant of July 25, 1866 (14 Stat. 239), to its-
predecessor in interest, the California and Oregon Railroad Com-
pany. The Southern Pacific Land Company now claims title to this;
tract.

[v04,v
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In the description of the Hawk Eye claim, as appearing in the
published notice of application for patent and in the final certificate.
issued December 7, 1934, all portions of the ground embraced in lot
8, aforesaid, are expressly excluded from the application and entry
respectively. Nevertheless, the protestant insists that the mineral
survey is erroneous and void by reason of the extension of the lines-
and establishment of monuments of the claim upon said lot 8, and
is an invasion of its property rights, and the mineral claimant should
be required "to amend -his location and survey by excluding there-
from that part thereof intruding into patented lot 8, or to substitute
a new survey, limited to public lands, and amend his-proceedings to
acquire title to mineral lands to conform to such amended or sub-
stituted survey." The present survey and proceedings are declared
to be a cloud on the protestant's title.

The Commissioner denied the protest on the authority of Alice-
Lode Mining Claim (30 L. D. 481) and Mono Fraction Lode Mininge
Claim (31 L. D. 121). In the case of the Alice Lode it was held:

The location lines of a lode mining claim may be laid within, upon, or across-
the surface of patented agricultural land for the purpose of claiming the free-
and unappropriated ground within such lines and the veins apexing in such
ground, and of defining and securing extra lateral underground rights upon all
such veins, where such lines (a) are established openly and peaceably and (b)
do not embrace any larger surface, claimed and unclaimed, than the law
permits.

This rule is similar to that prescribed in Hidee Cold Mining Com-
pany (30 L. D. 420), holding that the location lines of a lode claim,,
under the same conditions, may be laid over prior patented mining
claims, and both rules are but an extension of the doctrine announced
in Del Monte Mining and Milling Company v. Last Chance Mining
and Milling Company (171 U. S. 55, 84), that the lines of junior lode
claims may be laid over senior unpatented locations.

The application of the rule in the Del Monte case by the Depart-
ment to locations made on patented agricultural claims has been
followed in the courts of California and Colorado, and no conflicting;
ruling so far as the Department is aware has been made. See Lind-
ley on Mines, Sec. 363a, where the rule is commended and discussed.

The cases cited and discussed in appellant's brief do not show the
existence of an established practice to the contrary with respect to
the recognition of lode claims whose. lines are laid over patented
lands. Appellant refers to the decision in Grassy Gulch Placer (30
L. D. 191), which held that there is no authority for placing the lines
of placer locations within, upon, or across other claims embracing
lands that had been patented or regularly entered. It will be ob-
served, however, that in subsequent cases of Mary Darling, (31 L. D.
64), Rialto No. 2 Placer Mining Claims (34 L. D. 44); and Laughing
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Water Placer (34 L. D. 56), placer claims were allowed for a subdi-
vision less what. had been theretofore conveyed to otliers. The rule
now followed is that: stated in Snowflake Placer (37 L. D. 250), which
permits locations of irregular-shaped tracts to be made, conforming
to the boundaries of other claims, which eliminates the necessity of'
making locations in rectangular form for the purpose of securing the
odd fractions not included in the boundaries of previous locations.
But it has been recognized by the courts and the Department that the
reasons which sanction the placing of lines of lode locations over
those of a prior claim have no application to the location of placer
Claims. Stenje7ldc v. Espe (1T Fed. 825, 828). See also Lindley on
Mines, Section 448b.

The other Departmental decisions-cited by appellant do not sustain
its position and are clearly inapposite. In the Robins case (42 L. D.
481) it was held that land patented under the Timber and Stone law
was not subject to mineral entry. In the Eyraud case (45 L. D. 212)
and the Gould case (51 L. D. 131) it was held that the mineral claim-
ant could eliminate from his entry lands within the lines of a loca-
tion embraced in the prior grant of a railroad right of way. In the
Bu llington case (51 L. ID. 604) it was held that in the patent applica-
tion the railroad right of way to the extent of conflict with the loca-
tion should be eliminiated from the claim. In the Birch case (53 I. D..
339, 340) the doctrine was reaffirmed that lands within the public
grant of railroad right of way are not subject to location and entry
under the mining law. All of these cases involved the. question
whether the land embraced in a patent or right of way grant could
or should be included by description in a subsequent mineral entry.

In the present case the land patented to the railroad company is
expressly excluded from the entry, and the Department is unable
to see that the depiction of the lines of the location on the land owned
by appellant on the official plat of mineral survey, in view of this
express exclusion, creates even a semblance of claim by the mineral
claimantIto the land thus excluded. The, appellant speaks of this
location of the Hawk Eye claim as a segregation of the land within
the claim from the remainder of Lot 8. There is no such segre-
gation effected, and no reason to suppose that any erroneous
segregation by another plat will be attempted.

The recitation of certain actions in three instances by the Com-
missioner of the General Land Office, set forth in appellant's brief,
supplies no precedent for the action it requests. Examination of
these cases shows that there were erroneous segregations made of
mining claims from the remainder of certain subdivisions thereto-
fore patented to the railroad company and resultant lottinygs7 of the
remaining lands, in such subdivisions. Upon attention being called

mC,
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to the prior patent calling for the whole of the subdivision, such
segregation plats were either canceled or supplemental plats pre-
pared and accepted for the purpose of restoring the original sub-
divisions. In these cases there was mistaken survey procedure taken
purporting to show that the railroad's title extended to less than
the whole subdivision patented. In the present case no such'thing
is done.

The Commissioner's decision was right and is
Affirmd.

REGULATIONS TO GOVERN FILING OF APPLICATIONS FOR HOME-
STEAD ENTRY UNDER SECTION 7, TAYLOR GRAZING ACT

[Circular No. 1353]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C, May 16, 1Q3.
REGISTERS, UNITED STATES LAND OUnCEos:

Section 7 of the act of June 28, 1934 (48 Stat. 1269), provides:
That the Secretary is hereby: authorized, in his discretion, to examine and

classify any lands within such grazing districts which are more valuable
and suitable for the production of agricultural crops than native grasses and
forage plants, and to open such lands to homestead entry in tracts not
exceeding. three hundred and twenty acres in area. Such lands shall not
be subject to settlement or occupation as homesteads until after same have
been classified and opened to entry after notice to the permittee by the
Secretary of the Interior, and the lands shall remain a part of the grazing
district until patents are issued therefor, the homesteader to be, after his
entry is allowed, entitled to the possession and use thereof: Provided, That
upon the application of any person qualified to make homestead entry under the
public-land laws, filed in the land office of the proper district, the Secretary of
the Interior shall cause any tract not exceeding three hundred and twenty
acres in any grazing district to be classified, and such application shall entitle
the applicant to a preference right to enter such lands when opened to entry
as herein provided.

Any of the public lands within grazing districts which are more
valuable and suitable for the production of agricultural crops than
native grasses and forage plants may be classified and opened to
homestead entry by the Secretary of the Interior after due notice
to any permittee or permittees entitled to participate in the grazing
use of the land.

Any person qualified to make an original or additional entry
under either the General or Enlarged Homestead Law may file in the
district land office his application to make, homestead entry for con-
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tiguous subdivisions of land which he is qualified to enter, together
with the necessary filing fee and commissions, and the affidavits re-
quired;.by Circulars 1066 and 1231.. The entire amount paid will be
carried in the "unearned money" account and will be repaid by the
register of the district land office if the application be not allowed.
A qualified person may apply to enter as much as 160 acres under Sec.
2289 of the Revised, Statutes or the General Homestead Law, or 320
acres under the Enlarged Homestead laws. All homestead applica-
tions hereunder must be accompanied by the applicant's petition in
the form of an affidavit executed in duplicate and corroborated by at
least two witnesses who are familiar with the character of the land.
No blank forms of such affidavits or petitions are issued by this
offie, but for convenience in filing it is desired that they be prepared
on sheets not over 8/2 x 11 inches in size. The petition should set
forth in detail the character of each subdivision included in the ap-
plication to make entry under this act and, if application is for an
additional entry under the Enlarged Homestead Act, also of each
subdivision in the original homestead entry. Petitions which are
defective will be returned to the applicant for correction, or he
may. be required to furnish supplemental evidence concerning mat-
ters not discussed or which have not been described in sufficient de-
tail. The petition should make full disclosures as to any water
holes, springs or water supply developed or improved by Ithe holder
of any grazing permit or his predecessor in interest.

If the applicant seeks to make entry of nonirrigable land under
the Enlarged Homestead Law and all or part of the land has not
been designated under that law, the petition must set forth fully
.the conditions governing the irrigability of the land. If any part
or parts thereof are irrigated, their location, ar ea, source of water
supply, and other pertinent facts should be stated. If any part or
parts thereof are under constructed or proposed irrigation ditches
or canals, or adjacent thereto, the relation of the same and the
reasons for applicant's belief that the lands' are not irrigable there-
from should be explained. The relation of the' tract to surface
streams or springs rising on or flowing across them or in their
vicinity should be indicated. If such sources of water supply are
inadequate for the irrigation of the applicant's lands, or are 'not
available to him, full particulars should be given. The location and
depth of wells, elevation of water plane relative to the surface, and
other pertinent facts which will disclose the quantity and quality
of the water supply, obtainable from either ordinary or artesian
wells .on the land, should be given. If there are no wells thereon
such information should be furnished as to any other wells in that
vicinity, and, the. possibility of irrigating the tract involved from
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underground sources should be fully discussed. If any attempts
have been made to irrigate and reclaim the tract, or if it has been
included in a desert-land entry, the reasons for lack of success should
be stated. Care should be exercised in the preparation of the peti-
tion, as inaccuracies and omissions will tend to retard action and may
lead to rejection of the application.

In all cases of applications to make homestead entries of lands
inside the grazing district, accompanied by the petition in dupli-
cate for classification and opening: of the land to homestead entry,

such applications should be received, assigned a serial number, and
noted upon your. records, and one copy of the petition for classi-
fication and opening will be: sent promptly to the Director, Divi-
sion of Grazing, and the original papers will be sent to the Gen-
eral Land Office with your report of action taken. The Director,
Division of Grazing, will ause proper notice to be given of the
filing of such applications and petitions for classification to the
grazing permittee or permittees or the proper officer of groups, asso-
(iations, and corporations exercising privileges in the district.. The
Director of Grazing will make his reports and recommendations to
the: Commissioner of the General Land Office., If he recommends

* favorable action thereon, the Director of Grazing shall fix a date
before which the land shall not be opened and subject to entry;

Where the Director of Grazing advises this office that he is un-
able to recommend classification of the land or some part thereof
as subject to designation and opening to entry under the homestead
laws, this office will, through the proper, district land office, furnish
the applicant with notice of the report and allow him 30 days from
receipt thereof within which to file response. At the applicant's
option he may either appeal from the finding to, the Secretary of
the Interior, alleging errors of law, or he may present further
showing as to the facts by affidavit, accompanied by such evidence
as is desired tending to disprove the adverse conclusion reached.
Such appeal or response to adverse action of the Director of Graz-
ing will be forwarded by you to this office. If the evidence sub-
mitted warrants it, favorable action may be recommended, or if the
conclusion be still adverse, it will be transmitted to the Secretary
of the Interior with report. The case will thereafter be considered
as having the status of an appeal pending before the Secretary's
office. In cases where the applicant fails to furnish a showing or
to appeal from the order of this office, requiring him to furnish it
within the 30 days allowed, or where the Secrietaryl refuses to
classify and open the land, final action will be taken, and the case
closed by this office. You will allow, no such application until
instructed to do so by this office.

2590
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The filing of an application for classification and opening of the
land, accompanied by application to make homestead entry, does
not give tho applicant the right to occupy or settle upon the land
applied for. I f the lands are found to be more valuable for the
growing of agricultural crops and are opened to homestead; entry
and the application to make entry has been allowed, the homestead
entryman will have the right to take possession and use the land
for the purpose of complying with the requirements of the home-
stead law, but the lands remain a part of the grazing district until
the homestead claimant has fully met the requirements of the law
and patent has: issued to him.

Lands classified as subject to homestead entry under section 7
of the Act of June: 28, 1934, shall be open to entry: First, by the
qualified homestead applicant on whose application the lands were
classified; Second, by qualified ex-service men of the War with Ger-
many entitled to exercise preference rights conferred by Public
Resolution No. 85, approved June 12, 1930 (46 Stat. 580) ; and,
Third, by the generid public. If entry by a person on whose appli-
cation the lands were classified is allowed, other applications should
be promptly rejected. Of the applicants for classification, only the
one upon whose request the tract was classified secures the preference
right. Other applicants for classification of the same tract acquire
no right by virtue of their applications. While the preference right
period of ex-service men of the War with Germany begins 90' days
prior to the date of the opening of the lands to homestead entry,
filings may be presented during thei20 days preceding such pref-
erence right period; that is, from the 110th day to the 90th day prior
to the date of the opening, and such filings will be treated as simul-
taneously filed at 9 A. M. on the 90th day prior to the date of open-
ing, in the manner provided by Circular No. 324, approved May
22, 1914 (43 L. D. 254). The filings of the successful ex-service
applicant may therefore be allowed only in event the preference
right application is not allowable on or after the date of the open-
ing. Applications may be filed by the general public within 20
days prior to the date of opening, and treated as simultaneously
filed at 9 A. M. on the. data of the opening. Later applications
should be received and suspended pending action on the prior appli-
cation. If withdrawal of an application under Sec. 7 of the act
of. June 28, 1934, be filed, you will promptly notify this office thereof,
inviting special attention to the pendency of the petition for classi-
fication and opening and you will close the case on your records.
Prior to final action on his application, the applicant's homestead
right will be in abeyance, and he will not be entitled to exercise
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same elsewhere, nor will he be permittetd to have two applications
under this section of the act pending at the same time.

FRED W. JOHNSON, Coissioner.
I concur:

JOHN F. DEEDS,
Acting Director of Grrazing.

Approved:
T. A. WALTERS,

First Assistant Secretary.

AMENDMENT OF EXECUTIVE; ORDER NO. 6910, OF NOVEMBER 26,
1934, WITHDRAWING PUBLIC LANDS IN CERTAIN STATES

EIXECTTIVE ORDER

WnEREAs Executive Order No. 6910, of November 26, 1934,*
provides in part:
"it is ordered that all of the vacant, unreserved and unappropriated public
land in the States of Arizona, California, Colorado, Idaho, Montana, Nevada,
New Mexico, North Dakota, Oregon, South Dakota, Utah and Wyoming be,
and it hereby is, temporarily withdrawn from settlement, location, sale or
entry, and reserved for classification, and pending determination of the most
useful purpose to which such land may be put in consideration of the provisions
of said act of June 28, 1934, and for conservation and development of
natural resources"; and

WHEREAS it is doubtful whether the said Executive order applies
to tracts subsequently released from prior entry, selection, claim,
withdrawal, or reservation; and

WHEREAS in the administration of the said act of June 28, 1934
(48 Stat. 1269), it has been found expedient and necessary to permit
consummation of exchanges of lands pursuant to the provisions of
section 8 of the act:,

* Now, THREFOR, by virtue of and pursuant to the authority vested
in me by the act of June 25, 1910 (ch. 421, 36 Stat. 847), as amended;
hy the act of August 24, 1912 (ch. 369, 3 Stat. 497), and by the
said act of June 28, 1934,; the said Executive Order No. 6910, of
November 26, 1934, is hereby amended so as (1) to make it applicable
to all lands within the States mentioned therein upon the cancelation
or release of prior entries, selections, or claims, or upon the revoca-
tion of prior withdrawals unless expressly otherwise provided in the
order of revocation; and (2) to authorize the Secretary of the
Interior, in his discretion and in harmony with the urposes of the
said act of June 28, 1934, to accept title to base lands in exchange

.* See 54 I. D. 539.
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for other lands subject to such- exchange under the terms of the
said act.

FRANKLIN D. ROOSEVELT.

THE WHITE HOUSE,

May 20, 1935.

: MODIFICATION OF EXECUTIVE ORDER NO. 6957, OF FEBRUARY 4,
1935, WITHDRAWING PUBLIC LANDS

EXECUTIVE ORDER

ALASKA

By virtue of and pursuant to the authority vested in me by the
act of June 25, 1910 (h. 421, 36 Stat. 847), as. amended by the act
of August 24, 1912 (ch. 369, 37 Stat. 497), it is ordered that Execu-
tive Order No. 6951, of February 4, 1935, withdrawing certain
public lands in Alaska, be, and it is hereby, modified so as to permit
settlement upon the said lands.

FRANKLIN D. ROOSEVELT.

TE WHITE HOUSE,
May 20, 1935.

DEPOSITING PUBLIC MONEYS

[Circular No. 1354]

DEPARTMENT OF THE INTERIOR, :

GENERAL LAND OFFICE,

Washington, D. C., May 31, 1935.

REGISTERS, UNITED STATES LAND OFFCES:

Whenever there is no general United States depositary 'in the
same town with a fiscal officer it is necessary for him to transmit all
cash received to the Federal Reserve Bank of the district or the
nearest branch bank, and the Comptroller General has prescribed
the purchase of post office money orders as the means of transmittal.
Payment of the fees may be made direct to the postmaster on Form
1034 or by reimbursement to the fiscal officer on the same form.
The former method will generally require special instructions from
the Postmaster General and the latter seems the more practicable.
Therefore those registers who have no local depositary available
will follow the instructions below quoted from Comptroller General's
decision A-44007 of May 11, 1935:

If the purchase of money orders is infrequent and the employee is willing
to advance his personal funds for the payment of the fee, he may claim reim-
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bursement therefor on Standard Form No. 1034, on which will be listed in the
blank space provided for "Articles or Services" each money order purchase
according to date, money order; number, and amount, and in the "Amount"
column will be entered the amount of each nioney order fee. The receipts
issued with the money orders will be attached to the original voucher in
support thereof.

ANTOINETTE, FUNK,
Assistant Comonissioner.

DETERMINATION OF HEIRS AND APPROVAL OF WILLS OF INDIANS
EXCEPT MEMBERS OF THE FIVE CIVILIZED TRIBES AND THE
OSAGES

0 R ; 0 : ~[RaoUnpnuoxs] 

DEPARTMENT OF THE INTERIOR,

OFCE OF INDIAN AFFAIRS,
Washington, D. C., May 31, 1935.

DETERMINATION OF HEIRS

Section 1 of Act of Congress approved June 25, 1910 SctJonl of Act

(36 Stat. 855)., provides in part: 1910.

That when an Indian to whom an allotment of land has been
made, or may hereafter be made, dies before the expiration of
the trust period and before the issuafice of a fee-simple patent,
without having made a will disposing of said allotment as herein-
after provided, the Secretary of the Interior, upon notice and
hearing, under such rules as he may prescribe, shall ascertain
the legal heirs of such decedent, and his decision thereon shall
be final and conclusive.

SEcTION 1. There shall be appointed as many exam- Examners of
.: . . : ~~~~~~~~~~~~~~~~~~inheritance.

iners of inheritance as may be needed, at such compensa-
tion as may be authorized by the Secretary of the
Interior.

SEC. 2. Examiners may be allowed clerical and such Clerical assist

other assistance as the Secretary of the Interior deems
necessary to expedite business.

SEC. 3. The Secretary of the Interior shall divide the Probate division.

Indian country into:-probate districts and shall assign to
each district an examiner of inheritance with the neces-
sary clerical and other assistance.

SEc. 4. In the absence of an examiner of inheritance, Action in ab-sence of ex-
the superintendent or other officer in charge, or some aminer.
clerk designated by the Secretary of the Interior to act
as special examiner of inheritance, may issue notices of
such hearing, take the necessary testimony, and prepare
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the record for final action. All such reports shall be sub-
mitted through the examiner of inheritance for that
district, for approval by him and submission to the

* 0 f ;D Washington office.
Expedition of SEC. . It is imperative that all heirship cases be dis-eases. 

posed of as rapidly as possible and the examiner of in-
; 0: heritance, upon assuming his duties at a particular

agency, shall proceed to hold hearings in the pending
cases and submit the records, together with recommenda-
tions, to the Washington office, as soon as possible after
such hearings.;

In order to expedite the hearing of cases, it shall be
the duty of the superintendent in charge of any allotted
reservation, as soon as he is informed of the death of an
allottee or other Indian possessed of trust property
within the agency, to cause to be prepared an inventory
sliowing in detail the estate of the decedent (original
allotment, inherited estate, and personal property, in-
cluding trust funds), and also a certificate of appraise-
ment thereof, and statement as to reimbursable claims
and whether or not decedent left a will, all of which shall
be retained in decedent's file at agency headquarters for
use of the -examiner of inheritance. This does not relieve
the examiner of responsibility for a correct inventory
and valuation.

Notice of SEC. 6. Having selected an estate for an early hear-
hearing. 

ing, the examiner of inheritance shall post for 20 days
in five or more conspicuous places on the reservation or
in the vicinity of the place of hearing, notices of time
and place that he will take testimony to determine the

llegal heirs of the deceased Indian (naming him), and
calling upon all persons interested to attend the hearing.

Examination SEC. 7. Prior to the hearing the examiner shall care-
of records.

fully inspect the allotment, census, annuity rolls, and
any other records on file at the agency, and obtain all
other information which may enable him to make a prima
facie list of the heirs of such deceased Indians, but only
in contested cases or in cases involving material conflict
between the records and the evidence shall it be necessary
for the examiner of inheritance to prepare and forward
with his report exact copies of such census, annuity rolls,
or other records.

service onter- SEC. 8. A written notice of the proposed hearing, giv-
ested parties. ing full information as to the estate, names of alleged

claimants, time and place of hearing, shall be served per-
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sonally on each claimant, or presumptive heir, living on.
the reservation, if he can be found; and on those living
off the reservation by. mail, addressed to them at their
last nown place of residence, when their rights, are
clearly shown. The notices shall be so given by either
ordinary or registered mail as in the discretion of the
examiner the circumstances may require, and an acknowl-
edgment of personal service signed by such presumptive
heir shall in all instances be sufficient. In all contested
cases service of notice. on heirs living off the reservation
must be shown before hearing had. Such notices must
be sent a sufficient time in advance of the date of hearing
to enable the cla mants to attend.

SEc. 9. A copy of each notice to a claimant or pre- Proof of serv-
ice especiallysumptive heir endorsed by the person serving the same important.

on the party to whom addressed that a copy of the within .
notice was delivered to him personally at the place named
and on day stated; or an affidavit or copy of the notice
endorsed by the claimant or presumptive heir that serv-
ice was accepted on the day and at the place stated; or
an affidavit by the person mailing the notice that a copy
of said notice was mailed to the interested party at his
last known post-office address, postage prepaid,- or a
registry receipt card must be filed with the record of
every case.

SEC. 10. Unless a full 20-day notice has been given, no Full notice mustnobe given.
hearing shall be held except by special permission of the
Commissioner of Indian Affairs: -Provided, however,
That in cases involving no contest the parties in interest
may appear before the examniner and waive their right
to said 20-day notice, and the examiner, in that event, is
authorized to proceed with the taking of testimony; the
same to be withheld until the time of hearing, when it
shall be read aloud to permit any interested persons pres-
ent to offer any objections thereto. In case no objections
are offered at the hearing the examiner will proceed to
hear the case in the usual manner.

SEC. 1. To determine the heirs of fourth-section allot- Hearings outsidetees ~~~~~~~~~~~~~~~~~~of a Inciantees, or of Indians whose trust or restricted property is reservation.
not within the limits of any reservation, the examiner
of inheritance shall designate as the place of holding his
hearings some central point easily accessible to as large
a group of claimants as possible, and shall adhere to the
rules governing such hearings on the reservation, le
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will be allowed all reasonable expenses in procuring the
necessary quarters for such purpose.

Minors repre SEC. 12. Minors in interest must be represented at the
sented atber

foi~gs. 0 hearings by a natural guardian or bya guardian ad
4iten, appointed by the examiner.

Care of personal SEC. 13. When an Indian of any allotted reservationproperty pend- O n i~uu
lng administra- dies leaving personal trust property, other than money,tion. 9e

and leaving more than 'one heir at law, but no will, the
* superintendent shall authorize and instruct some com-

petent person to take possession of such-property. If the
same consists of nonperishable goods, it shall be stored
in a secure place under lock. If perishable, the goods'
shall be sold at public auction, under official supervision,
to the highest bidder, and the proceeds deposited to the

* credit of the estate. If such personal property consists
of livestock, it may be left in the possession of a member
of decedent's family or other trustworthy person, under
arrangement whereby such person may have the use
thereof during the time it remains in his possession, such
as the privilege of working horses or milking cows, in
exchange: for care and herding.- If such arrangements
cannot be made for livestock, the same shall be sold
at public auction, under official supervision and the pro-
ceeds deposited to the credit of the estate. If the heirs

* as found cannot agree upon a proper division of such
personal property, it shall be sold at public auction and
the proceeds distributed in accordance with the law of
descent. Any expense attaching to the rounding up of
stock or the preservation of such property shall be paid
from the receipts of such sale or, if no sale is made, shall
be a proper charge against the estate.

The provisions of this section shall apply to Indians
holding a homestead allotment upon the public domain
or an interest therein.

Wills of per- SEC. 14. The next above regulation (sec. 13) shall ap-sonl" Opropert.P
s-na properply to personal property bequeathed by will but not spe-

cifically to individuals. The word "heirs" shall be
construed to include legatees and beneficiaries. When
personal property is bequeathed to an individual, such
legatee may be given possession thereof upon the death
of the testator, upon his signing an agreement to return
such property or the appraised value thereof in the
event the will is disapproved. The superintendent may,
in his discretion, require a bond. The same rule may
be followed where decedent leaves but one probable heir.
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SEC. 15. Parties interested in any probate case before Attorneys.

an examiner of inheritance may appear by attorney.
SEC. 16. Whenever objection is made by an attorney Obtiedctions, how

to a question or answer, the objection shall be noted on
the record by the examiner of inheritance.

SEC. 17. Attorneys must appear before the examiner of Qualifications.

inheritance, the Indian Office, or the Department of the
Interior, by a power of attorney from their respective X

clients and must be licensed attorneys admitted to
practice.

The fact that an attorney is permitted to practice in
the local courts of the State where the hearing is being
held, shall be taken as prima facie evidence that he is a
duly licensed attorney.

Attorneys appearing in probate matters will be re- Procedure.

quired to adhere to the rules of evidence of the State in
which the* evidence is taken, in presenting their cases.

SEC. 18. Attorneys may also appear before the Indian Attorneys mayappear before
Office or the Department. and submit written arguments tte Department.
or briefs on behalf of their clients. Where there are two
or more parties with conflicting interests represented by
counsel, the attorney upon whom the burden of proof.
may fall will be allowed a reasonable time, not to ex-.
ceed 30 days following the conclusion of the hearing, in
which to file his brief and serve a copy on opposing Tim limit for

service of briefs.
counsel or litigant. The latter will then be allowed not
to exceed 30 days in which to file a reply brief. Upon
proper showing an extension may be allowed.

SEC. 19. The examiner shall summon all persons claim- Attendance ofwitnesses.
ant to: appear and testify at the hearings. Present at
the hearing must be at least two disinterested witnesses,
Nwho are acquainted with and have direct knowledge of
the family history of decedent. By personal investi-.
gation prior to the hearings he: should thoroughly ac-
quaint himself with records and as far as practicable with
the kind and value of the testimony which should be
taken, so that only material witnesses shall be summoned.

In case the decedent is a minor, unmarried, and with- Disinterested1 1 ~~~~~~~witnesses in mi-
out issue, and the heirs are members of the immediate nor's estate.

family of the decedent, the examiner may, in his dis-
cretion, dispense with the presence of disinterested wit-
nesses, provided the testimony of the interested witnesses
is corroborated by the records of the Department, and in
such instance the examiner shall include in the record
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his certificate to such effect together with specific refer-
ence to the records or cases furnishing such corroboration.

Hearing and Sao. 20. The examiner shall proceed to hear the case
teatimouy. under such conditions as he may establish for the con-

venience and expedition of the case. The witnesses shall
be examined on oath; their testimony shall be reduced to
writing and signed at the end thereof. Any claimant
may cross-examine a witness. If, in addition to oral
testimony, affidavits or depositions are introduced, they
must be read, and any opposing claimant may require
the presence of the affiant, if practicable, either at that
or a subsequent hearing, and opportunity shall be given
for cross-examination or for having counter interroga-
tories answered. All statements, testimony, and affida-
vits at the hearing must be made a part of the record.

Subsequently SmC. 21. When subsequent to the determination of
property, heirs by the Department, property is found which is not

included in the examiner's report, this fact shall be
brought to the attention of the Commissioner, together
with an appraisal thereof. The superintendent will then
be instructed to include this property in the original find-
ings with instructions as to any additional fee to be
charged. However, where newly discovered property
takes a different line of descent from that shown by the
original findings, a redetermination relative thereto must
be ordered and had.

Sommary dis- Swc. 22. When an Indian of any allotted reservation
dies leaving only personal property or cash of a value
less than $250, the superintendent of the reservation
where the property is found shall assemble the apparent
heirs and hold an informal hearing with the view to the
proper distribution thereof. A memorandum covering
the hearing shall be retained in his files showing the
date of death of decedent, the date of hearing, the per-
sons notified, the persons attending, the amount on hand
and the disposition thereof. In the disposition of such
funds the superintendent shall have in mind the pay-.
ment of funeral charges and expense of last illness, any
just claims for necessaries furnished decedent, and the
balance, if any, should be credited to the heirs as shown.

Oaths, author- Suc. 23. Examiners of inheritance are authorized to
eradmn- administer oaths in investigations committed to them.

Witnesses, care SmC. 24. Examiners must carefully avoid all unneces-
in sumroning. sary expenses and see that there is no excess number of
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witnesses to any material fact. A careful working up
of the case before the hearing will enable the examiner
to handle it inexpensively as well as conclusively.;

When the. evidence is clear, in uncontested cases, the bniting num-
Xexaminer may, in his discretion, limit the number of wit-
nesses who are formally examined. When the case is
established beyond doubt and to the satisfaction of the
examiner, he may eliminate further testimony by secur-
ing a statement from additional witnesses present: that,
the testimony as given is fully understood by them and
that thelsame-is true.

CompulsorySEo. 25. In case witnesses are wanted whose testimony attendance of

the examiner knows is material, and such witnesses re- neses.

fuse to attend, the examiner should use all possible means
to procure the attendance of such witnesses, and upon
persistent refusal the matter should be reported to the
Indian Office.

Witnesses' fesSEC. 26. Witnesses are expected to testify without com- who is to paye

pensation, but, when necessary, expenses must be paid by
the party calling them. If the examiner is satisfied that
material evidence from disinterested persons should be
procured, any expense thereof will be paid by the su-
perintendent from the funds of the party calling such
witness.: When interested parties are unable to obtain -
disinterested witnesses for lack of funds, the examiner
may, in his discretion, allow the sum of $2 each to pay
not to exceed two disinterested witnesses, and the super-
intendent is authorized to pay said sums from the instant
estate, immediately, if funds are available. On determi- 
nation of the heirs or final action on the will, said sums
will be charged against the person or persons in whose
behalf said witnesses were called, unless such persons do
not participate in the estate, in which event the charge :
will be made against the instant estate.

Report ansd itsSEC. 27. At the conclusion of all the proceedings a essential fea-

prompt report must be submitted on form 5-10T and
the instructions contained therein, both on sheet 1 as
to " estate, so far as known, under Government control ",
and the, instructions on the reverse side of sheet 3 must
be followed;: and in each instance all the information
indicated in the blank concerning the immediate family
of the decedent should be shown regardless of who are
the heirs, except that, in: case the records of the Depart-
ment already show such family history and relationships,

269



270 ; DECISIONS OF THE DEPARTMENT OF THE INTERIOR [

the examiner may, in his discretion, dispense with testi-
mony covering relationships not material to the instant
estate.'

Contents of The record must contain: (a) Copy of public noticesrecord. 
:of hearing and notice to creditor claimants; (b) copy of
notice to heir or heirs; (c) proof of service of notice;
(d) testimony taken at hearing; (e) affidavits and dep-
ositions produced at hearing; (f) certified copies of
marriage records and decrees of divorce, if filed; (g) all
papers and memoranda of the hearing; () names of all
persons in interest at the hearing; (i) statements of rea-
sons for absence of interested parties, if obtainable; (j)
certificate of appraisement; () statement as to whether
the decedent lived on his allotment and whether any por-
tion of same could be termed a homestead. Where a:
homestead right is involved, this fact should be fully
set out in the finding. If the homestead is limited 'in
value by the law of the State governing descent, an addi-
tional certificate of appraisement showing separately the
value of the lands claimed as a homestead, and the im-

'provements thereon, should be furnished; ( the record
must also be accompanied by the proper write-ups for
the signature of the signing officers of the Indian Office
and Department in accordance with established practice;
(m) a duplicate record of the case shall be made and kept

'in the agency files, to which must be attached a carbon
copy of the approved office recommendation and depart-
mental finding when received; () in all cases in which
the heirs of a decedent are to be determined, 'the exam-
iner shall include in his report, in the Summary of Re-
port on Heirs, the citations to the sections of the State
statutes under which the determination is made.

Cases to be kept SEC. 28. To avoid confusion in the general files of the
separate. Indian Office by reason of the consolidation of several

heirship cases under one' file, each heirship case must be
.made complete within itself independent of any other
such case. When the same evidence is applicable to more
than one case, sufficient copies of the evidence should be
niade'for all the cases, the correctness of the copies to be
certified by the officer conducting the hearing, together
with the reference to the case in which the original evi-
dence is to be found.

Pompt report 'SEC}. 29. Thoroughness in completing each -case is es-
Ofl 'a es. sential to careful aid' effective progress in the work, and

a prompt report of each completed case without any de-
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lay in awaiting others 'which may be; nearly complete
will expedite the work in the Indian Office and enable
it to keep the calendar practically up to date. A case
must be promptly forwarded as soon as it is ready for
office action, except where there are related cases of the
same family group, and not held until other partially
completed cases are ready.

SEC. 30. Supplemental hearings should be held on Supplemental

heirship cases returned from the Indian Office for fur-
ther evidence on material questions of fact, upon- such
notice as will give parties in interest opportunity to
appear; in no case shall such notice be less than 5 days.
This shall also apply to supplemental hearings held by
the examiner prior to the submission of the case to the
Indian Office. This section does not apply to cases re-
turned for clerical corrections or for additional data,
which can be supplied from the records of the agency
office.

SEC. 31. Any aggrieved person claiming an interest in Rearings
the trust or restricted property of an Indian, who has
received notice of the hearing to determine heirs or con-
sideration of a will, or who was present at the hearing,
may file a motion for rehearing within sixty (60) days
from the date of notice on him of the determination of
heirs or action on a will, or within such shorter period
of. time as the Secretary of the Interior may determine
to be appropriate in any particular case. A motion so
filed shall act as a supersedeas until otherwise directed
by the Secretary of the 'Interior.

Any such motion must state concisely and specifically'
the grounds upon which the motion for rehearing is
based and be accompanied by brief and argument in sup-
port thereof..

If proper grounds are not shown the rehearing will
be denied. If upon examination grounds sufficient for
rehearing are shown, a rehearing will be granted and the
moving party will be notified that he will be allowed
fifteen days from receipt of notice within which to serve
a copy of his motion, together with all argument in sup-
port thereof, on the opposite party or parties, who will be
allowed thirty days thereafter in which to file and serve
answer, brief, and argument. Thereafter the case will be
again considered and appropriate action taken, which
may consist either in adhering to the former decision
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or modifying or vacating, sane, or the making of any
further or other order deemed warranted.

Re d :ngs. SEc. 32. No case in'which the decision of the Secretary
of the Interior approving or disapproving an Indian will,
or determining the heirs of a deceased Indian, has be-
come final, will be reopened at the petition of any per-
son who received notice of the hearing on the determina-

* tion of heirs or consideration of the will, or who was
present at such hearing, and received notice of such final
decision, except as provided in section 31.

A Any other aggrieved person, claiming an interest in the
trust or restricted estate of a deceased Indian whose heirs
have been previously determined by a final decision of
the Secretary of the Interior, may apply for reopening
of the case by petition, in writing, addressed to the Sec-
retary of the Interior, to be submitted through the Com-
missioner of Indian Affairs. All such petitions must
set forth fully the alleged grounds for reopening, and
when such petitions are based on alleged errors of fact,
should be accompanied by affidavits or other supporting
evidence. On receipt of such petition, the Commissioner
of Indian Affairs, if he deems it essential, will give the
previously determined heirs an opportunity to present
such showing in the matter as they may care to offer.
Thereafter, the petition, together with the other record
in the case, will be submitted to the Secretary of the In-

* terior with such recommendation in the premises as the
Commissioner of Indian Affairs may deem appropriate.
Aside from filing the papers specifically referred to, no
further proceedings: by the respective parties will be
required prior to a determination by the Secretary of the

* question whether a reopening will be granted or not.
Petitions for reopening will not be considered when 10

years or longer have elapsed since the heirs were pre-
viously determined nor in those cases in which the estate
of the decedent or any considerable part thereof has been
disposed of under the previous finding of heirs. Claims
for expenses, attorneys' fees, etc., in connection with pe-
titions for reopening will not be considered or recog-
nized prior to a determination of the question whether
or not a reopening is to be had, and neither the estate
of the decedent nor the determined heirs thereto will be
subject to any expense incurred prior to allowance by
the Secretary of a reopening of the case.
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SEC. 33. Section 2, Act of February 11, 1913 (37 Stat. Rehearing on

678), provides that: "When will has been approved
and it is subsequently. discovered that there has been
fraud in connection with the execution or procurement
of the will, the Secretary of the Interior is hereby au-
thorized, within 1 year after the death of the testator,
to cancel the approval of the will." Consistent with
the said Act of February 14, 1913, the provisions of
sections thirty-two (32) and thirty-three (33) hereof,

-' shall be applicable to all proceedings relative to appli-
cations for reopening or rehearing of cases involving
the approval or disapproval of an Indian will.

SEC. 34. After a reopening has been granted the matter Procedure.

will then be; referred by the Commissioner of Indian
Affairs to an examiner of inheritance or other field em-: 
ployee of the Indian Service for a hearing on such
petition, due and proper notice to be given to all parties
in interest such hearing and the taking of further testi-
mony in the case to be conducted in the same manner as
provided for by these regulations in an original case.

SEC. 35. Upon a determination of the heirs to any Fees to be

trust or restricted Indian property of the value of $250 p y
or more, or to any allotment, or, after approval by the
Secretary of the Interior, of any will covering such
trust or restricted property, there shall be paid by (1)
such heirs, or (2) by the beneficiaries under such will, or
(3) from the estate of the decedent, or (4) from the
proceeds of sale of the allotment, or (5) from any trust
funds belonging to the estate of the decedent, the fee
provided for by existing law, which amount shall be
accounted for and paid into the Treasury of the United
States. Superintendents are instructed to collect the re-
quired fee immediately after the receipt of the determi-
nation of heirs, or-approval of will, by the Secretary of
the Interior.

If the decedent has trust funds of any description on Payment of. y probate ~~~~~fees.
deposit under governmental control, the superintendent
will sign and approve a check for the required fee. If
there are no available funds belonging to the estate but
the heirs have funds to their credit, the superintendent
will call upon each of said heirs to pay his proportionate
part of the fee.
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Schedule of The fees to be charged ad paid are as follows: On
estates appraised at-

$250 and not exceeding $1,00d ----------------… -------- $20
Over $1,000'and less than $2,000-__ - __ __ -_ - - 25
$2,000and not exceeding $3,000 _ ------- I---- - 30'
Over $3,000 and not exceeding $5,000 -- _ _
Over $5,000 and not exceeding $7,500____----0 65
Over $7,500 --- -- - ------------------------ 75

All probate fees shall be accounted for by the disburs-
inlg officers and deposited to the credit, of the United,
States as "iscellaneous receipts, class 1."

Notice to cred- SEC. 36. The notice mentioned in section 6 hereof shall
itors of estates.

also be directed "To all persons having claims or ac-
counts against decedent", and when any such claims have
been, prior tothe date of hearing by the examiner, filed
with the superintendent, and the claimant may be known,
service of such notice of hearing shall be made upon such
claimant by`mail or otherwise in the discretion of the
examiner of inheritance.

iling claims. Persons having claims against the estates of deceased
Indians may file same with the superintendent at any
time after the death of the decedent and up to the time
of hearing by the examiner. Except, for very cogent
reasons no claim will be given consideration if filed after
the date of such hearing.,

Statute of limi- Claims, other than by Indians, against estates of de-
tations. ceased Indians, that have existed for more than the pe-

riod prescribed by the State statute of limitations, will
not be allowed in any case.

Indian claims . Indians may submit claims against estates of deceased
agains es Indians at the hearing and subject themselves to exam-

ination under oath relative thereto. All other claims
against the estates of deceased Indians must be filed in
duplicate and must be itemized and all dates given.
Such claims must be supported by affidavit of the claim-
ant or someone in his behalf, that the amount is justly
due from decedent; that no payments have been made

Affidavit to that are not credited thereon that were not in fact made;claims,. i of- w
and that there are no offsets to the same to, the knowl-
edge of affiant.

Appearance at Any person who has filed a claim against the estate of
han a deceased Indian must, if so directed by the examiner,

either at the hearing or at a supplemental hearing for
this purpose, present himself for examination thereon.
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Claims against the estates of deceased Indians may be When claims al-lowed.
allowed (1) if based upon a debt contracted by the de-
cedent and authorized during his lifetime by the super-
intendent, (2) if for last illness or funeral expenses in
reasonable sums, (3) if just, and there is no legal bar
thereto, (4) if elsewhere herein authorized and not
prohibited.

Except for very cogent reasons, failure to comply with
the provisions of this section will bar recovery against
the estate of a deceased Indian.

The examiner of inheritance may request the recom- Superintend-
* : D ' * e \ > ~~~~~~~~~~ent's. recommren-:mendation of the superintendent relative to all claims dation

against estates of deceased Indians, and the superin-
tendent's recommendation thereon must be submitted to
the Washington office with the examiner's report and
findings.

All claims against the estates of deceased Indians shall All claims to

be considered exclusively probate matters until the order probate dso

determining heirs or action on the will is concluded by
the Secretary of the Interior.

SEC. 37. Any attorney claiming a fee against an In- Attorney fees.

dian or an Indian estate for services rendered as such in,
any probate proceedings shall be entitled to such com-
pensation as his services are reasonably worth, the
amount thereof to be fixed by the Secretary of the
Interior.

APPROVAL OF WILLS

Section 2 of the Act of June 25, 1910 (36 Stat. 855), as Sec. 2, Act of

amended by the Act of Congress approved February 14, aJunae25ded9b0y
IAct of Feb. 14,1913 (37 Stat. 678-679), provides: 1913.

That any persons of the age of twenty-one years having any
right, title, or interest in any allotment held under trust or
other patent containing restrictions on alienation or individual
Indian moneys or other property held in trust by the United
States shall have the right prior to the expiration of the trust or
restrictive period, and before the issuance of a fee simple patent
or the removal of restrictions, to dispose of such property by will,
in accordance with regulations to be prescribed by the Secretary
of the Interior: Provided, however, That no will so executed shall
be valid or have any force or effect unless and until it shall have
been approved by the Secretary of the Interior: Provided further,
That the Secretary of the Interior may approve or disapprove
the will either before or after the death of the testator, and in
case where a will has been approved and it is subsequently dis :

covered that there has been fraud in connection -ith the execu-
tion or procurement of the will the Secretary of the Interior is

275



,276 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [Vol.

hereby authorized within one year after the death of the testator
to cancel the approval of the will, and the property of the testator
shall thereupon descend or be distributed in accordanee with the
laws of the State wherein the property is located:. Provided fur-
ther, That the approval of the will and the deati of the testator
shall not operate to terminate the trust or restrictive period, but
the Secretary of the Interior may, in his discretion, cause the
lands to be sold and the money derived therefrom, or so much
thereof as may be necessary, used for the benefit of the heir or
heirs entitled thereto, remove the restrictions or cause patent in
fee- to be issued to the devisee or devisees, and pay the moneys
to the legatee or legatees, either in whole or in part from time to
time as he may deem advisable, or use it for their benefit: Pro-
vided also, That sections one and two of this Act shall not apply
to the Five Civilized-Tribes or the Osage Indians.

Section 4 of the Act of June 18, 1934, provides that:
Section 4, Act Except as herein provided, no sale, devise, gift, exchange, or
of June 1,108g3J4une 18 other transfer of restricted Indian lands or shares in the assets

of any Indian tribe or corporation organized hereunder, shall
be made or approved: Provided, however, That such lands or
interests may, with the approval of the Secretary of the In-
terior, be sold, devised, or otherwise transferred to the Indian
tribe in which the lands or shares are located or from which
the shares were derived or to a successor corporation; and in
all instances such lands or interests shall descend or be devised,
in accordance with the then existing laws of the State, or Fed-
eral laws where applicable, in which said lands are located or
in which the subject matter of the corporation is located, to any
member of such tribe or of such corporation or any heirs of such
member: Provided further, That the Secretary of the Interior
may authorize voluntary exchanges of lands of equal value and
the voluntary exchange of shares of equal value whenever such
exchange, in his judgment, is expedient and beneficial for or
compatible with the proper consolidation of Indian lands and for
the benefit of cooperative organizations.:

Wills, how SEC. 38. The will of any Indian who may make such an
filed for ap-
proval. instrument shall be filed with the superintendent. When

the will is prepared by the superintendent or examiner
of inheritance or other employee of the Indian Service it
shall be prepared on the printed form furnished by the
Indian Office. The officials shall aid and assist the Indian
as far as possible in the drawing of the instrument so
that it will clearly and unequivocally express his wishes
and intentions. Statements, preferably under oath, by
the person drawing the will and the witnesses thereto
that the testator was mentally competent and that there
was no evidence of fraud, duress, or undue influence in
connection therewith should be attached to the instru-
ment. Where evidence of fraud, duress, or undue influ-
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ence exists a detailed statement should accompany the,
will setting forth the nature and extent thereof.

SEC. 39. The will should state (1) name, age, resi- Wills form of.

dence, and. tribe of the Indian; (2) names, ages, tribe,
and relationship of the devisees; (3) the specific descrip-
tion of the trust or restricted lands which the testator
is attempting to dispose of shall be so made that the,
same can be identified; (4) the name of the person to
whom such trust or restricted land was allotted, if known,
or the legal description or other information tending to,
identify the same; (5) in case of personal property a
description of the property bequeathed which will en-
able the Indian Office to identify it; (6) and signed at
the end thereof by the maker in his own handwriting,
if he can write, otherwise by thumb print (preferably)
or by mark, and in all cases to be witnessed by two or
more adult witnesses who can write. No alleged nun-
cupative or oral will shall be recognized or- considered,
nor will any rights of an executor be extended to trust
property.

Before transmitting the case to the Washington office,
the examiner shall identify all tracts of land mentioned;
in the will if any question as to the identity thereof
might arise and shall indicate the legal description of
the various tracts in his report, form 5-107.

SEC. 40. The above form prescribed for wills must Foemn eust bebe adhered to strictly ,Iue-0 when ~~~~~~~~prac-
be adhered to strictly, except when the will is filed with ticable.

the examiner or other officer after the death of the testa- Exception.

tor, or is made under circumstances which make it im-
practicable to use the prescribed form, as in cases of
extreme sickness or when delay would defeat the pur-
pose of the maker. Examiners must' endeavor in all
cases where practicable. to insist and see that the regu-
lar form of will is followed.

'When wills are drafted for restricted Indians by super-
intendents or other Government employees, it is desir-
able that the form prescribed by the State laws be fol-
lowed as nearly as possible. This would apply to the
number of witnesses,. attestations, etc. It should be un-
derstood, however, that failure of the Indians to conform
to the State laws in this respect does not invalidate the
will. In passing on the wills of deceased Indians, as to
approval or disapproval, this Department is not bound
by the laws of the State having jurisdiction over the
estate of decedent. However, upon approval of a will
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the Department, in construing the same or in interpret-X
ing the terms, will follow the laws of the State where-
ever applicable.

Rieport to ac- SEC. 41 The. examiner, superintendent or other officer,
company wills S .Teexmn
to Indian Office. before submitting a will, shall inquire fully into the

llenltal competency of the Indian; the circumstances at-
tending the execution of the will-; the influences: which
induced its execution; and the names of those entitled
:to share in the estate under the State law of descent.
And when the distribution proposed by the will is con-
trary to the laws of the State in which the testator re-
sides, and the estate is disposed of in: whole or in part
to a person or persons who would not otherwise inherit,
the best available evidence should be obtained as to the
reasons for such action. If the testator is living, his
own affidavit, as to the reasons for disinheriting the nat-
ural or lawful heirs should be obtained. The competency
of all devisees and legatees:to ianage their own affairs
should be investigated, and note should be made if any
beneficiary under the will is a person not of Indian blood
The examiner or superintendent in submitting the will
of a deceased Indian should make a specific recommenda-
tion as to whether the will should be approved or dis-
approved by the Secretary.

Validity of 0 N f
will; bow etab. SEc. 42. No will executed in conformity with the above
0 elshed. Act of February 14, 1913, shall be valid or have.any force

for effect so far as it relates to property under the con-
trol of the United States, unless and until it shall have
been approved by the Secretary of the Interior, who may
approve or disapprove the will after a due and proper
hearing to determine the heirs to the estate of the testa-
tor or testatrix shall have been held, required notice of
such hearing first having been given to all persons inter-;
ested, including the presumptive-legal heirs, so far as
they may be ascertained, and, at which hearing the cir-
cumstances attendant upon the execution of said will
shall have been fully shown by proper and credible testi-
mony, and after the legal heir or heirs have had ample
opportunity to object to the will and its approval. The
examiner ahust procure the testimony of attesting wit-
nesses to the will or explain the absence of such testi-
mony. When such witnesses are not available, their sig-
natures or thumb marks, if possible, must be identified.
The Commissioner of Indian Affairs or the Secretary of
the Interior may require additional information to be
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procured if it is deemed necessary to the proper determi-
nation of the case.:

SEC. 43. Hereafter action on wills will not be had Practice ofsubmitting wills
until after the death. of the testator, and where a will before death of
has been executed and filed with the superintendent dur-
ing the lifetime .of the testator, the same should be sent
to the Indian Office, which office will pass upon the formv
of the will and return the, same to the superintendent:
with instructions to hold same until the death of the,
allottee, when the will should be resubmitted for con-
sideration unless the. Indian in the meantime should exe-
cute another will or otherwise revoke it.

SEC. 44. In the case of a will to which the attesting t
witnesses have made affidavits at the' time the will was eeces.
executed, or prior to the hearing, if there is no con-
test, the examiner may, in his discretion, dispense with
their presence. However, in all cases in which any con-
test develops,, it is imperative that the attesting wit-
nesses appear at the hearing, or their absence be satis-
factorily explained.,

Every Government employee who shall assist in or f f
X . : S -~~~ Affidavits of:

supervise the making of a will, must secure from the testator.
testator an affidavit setting forth, among other matters.
his relationship to the devisees and whether or not they
are members of the tribe having jurisdiction over the
lands devised. When possible, the affidavit should also
contain testator's reasons for making such devises, par-
ticularly when the immediate relatives are given little or
nothing. When known, the devisees should be given
their respective relationship and designated by tribe and
allotment number.

SEc. 45. In the preparation of a will, Government em-
ployees must keep in mind, in addition to other matters,
the following important details:

1. Under the Indian Reorganization Act an Idian
may bequeath his personal property, save shares in aThomaybe
tribal corporation, to whomever he desires. His real made.
property and shares in a tribal corporation may be given
only to his heirs, to members of the tribe having juris-
diction over the property, or to the tribe or tribal
corporation.:

2. Whenever possible the interpreter at the making of nterpreters.
a will should be a disinterested person, and the testator
should be fully informed of all the property he may pos- Fultl'yinform
sess, as shown by the agency records.
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Residuary 3. After the making of specific devises and bequests,clause. 
care should be taken to provide for the disposition of the
residue. The regular form of will supplied contains a
residuary clause, and should always be used whenever
practicable.

eNxec'uto be 4. No will shall be executed in; blank. The addition
blank, of descriptions of property or names of devisees after

the will is signed by the testator is not permitted. The
witnesses must sign at the time same is signed by the
testator. The will must be complete when it leaves the
testator's presence, and additions thereafter will invali-
date it.

Fees for ap- SE. 46. For fees to be paid for the approval of wills,proval of Nvills. 
see section 36 of these regulations, substituting the word

beneficiary" or "beneficiaries" for "heir" or "heirs"
thereon.

Excepted tribes. SEC. 47. These regulations shall not apply to the Five
Civilized Tribes nor Osage Nation in Oklahoma; nor
shall they apply to any tribe organized under section
16 of the Act of June 18, 1934, insofar as the constitution,
bylaws, or charter of such tribe may be inconsistent with
any of the foregoing regulations.

JoHN COLLIER, Commissioner.
Approved:

OSCAR L. CHAPMAN,

Assistant Secretary.

OIL SHALE WITHDRAWAL MODIFIED TO ALLOW SODIUM
PROSPECTING PERMITS AND LEASES

[Circular No. 1220 modified]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Was kington, D. C., June 4, 1935.

REGISTERS, UNITED STATES LAND OFFICES:

By Executive Order (No. 7038) of May 13, 1935, Executive Order
(No. 5327) of April 15, 1930, withdrawing certain lands for purposes
of investigation, examination, and classification, was modified to the
extent of authorizing the Secretary of the Interior to issue sodium
permits and leases under the General Leasing Act of February 25,
1920 (41 Stat. 437), as amended by the Act of December 11, 1928 (45
Stat. 1019), for and of any of the lands withdrawn by said order.
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Circular No. 1220 of June 9, 1930 (53 I. D. 127), is accordingly
modified to conform to the later Executive order and you are author-
ized to accept applications for sodium prospecting permits and leases
for lands withdrawn under Executive Order No. 5327.

You will make appropriate notations on your records concerning
the modification.''

FRED W. JoHNSON, Commissioner.
Approved:,

T. A. WALTERS,
First Asss'taint Secretary.

PUBLIC LAND WITIDRAWAL-AMENDMENT OF EXECUTIVE
ORDER OF NAY 20, 1935

INSTRYCTIONS

[Circular No. 13571

DEPARTMENT OF THE INTERIOR,

:GENERAL LAND OFFICE,

Washington, D. C., June 8, 1935.
REGISTERS, UNITED STATES LAND OFFICES IN ARIZONA, CALIFORNIA,

COLORADO, IDAHO, MONTANA, NEVADA, NEW MExIco, NORTH

DAKOTA, OREGON, SOUTH DAKOTA, UTAH, WYOMING:

SPECIAL AGENTS IN CHARGE, DIVISION OF INVESTIGATIONS:

Executive Order No. 6910, of November 26, 1934, provides in part:
it is ordered that all of the vacant, unreserved, and unappropriated public land
in the States of Arizona, California, Colorado, Idaho, Montana, Nevada, New
Mexico, North Dakota, Oregon, South Dakota, Utah, and Wyoming be, and it
hereby is, temporarily withdrawn from settlement, location, sale, or entry, and
reserved for classification, and pending determination of the most useful pur-
pose to which such land may be put in consideration of the provisions of said
act of June 28, 1934, and for conservation and development of natural resources.

Doubt having arisen as to whether said Executive order applies to
lands reserved or otherwise appropriated at the date of its issuance
and subsequently released from such reservation or appropriation,
the President, by Executive Order No. 048, of May. 20, 1935,
amended said orderX of November 26, 1934, so as (1) to make it ap-
plicable to all lands within the States mentioned therein upon the
cancelation or release of prior entries, selections, or claims, or upon
the revocation of prior withdrawals unless expressly otherwise pro-
vided in the order of revocation; and (2) to authorize the Secretarv
of the Interior, in his discretion and in harmony with the purposes
of the said Act of 'June 28, 1934, to accept title to base lands in ex-
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change for other lands subject to such exchange under the terms of
the said act.

Therefore, the Executive order of November '26, 1934, applies to
all lands in the States mentioned therein released subsequent to that
date from a prior entry, selection, claim, or withdrawal, unless the
revocation of the withdrawal expressly provides otherwise.

Executive order of May 20, 1935, also permits the exchange of
lands under the provisions of section 8 of said Act of June 28, 1934.

FRED W. JOHNSON, Commissioner.
Approved:

*T. A. WALTERS,
First Assistant Secretary.:

ALLOTMENTS OF PUBLIC LANDS IN ALASKA TO INDIANS AND
ESKIMOS

[Gircular No. 1359]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., June 2, 1935.
REGISTER, ANcHoRAGE, ALASKA :

REGISTERS AND RECEIVERS, FAIRBANKS AND NOME, ALASKA:

1. Provision for alotment.-The Act of May 17, 1906'(34 Stat.
197), authorizes the Secretary of the Interior to allot not to exceed
160 acres of nonmineral land in Alaska to certain Indians or Eskimos
of full or mixed blood, who reside in and are natives of the Territory.

2. Eceection and lfling of application.-An application for allot-
ment must be made on form 4-021. The application must be sworn
to by the applicant and corroborated by the affidavits of two persons
having knowledge of the facts, Who may be Indians or Eskimos. It
may be executed before the proper Register or Receiver, or any
officer having a seal and authority to administer oaths. If the ap-
plicant is unable to write his name, his thumb print should be at-
tached to the application in preference to his signature by mark,
and the thumb print should be witnessed by two persons. The ap-
plication' must bFe filed in the proper district land office.

3. Description of land in application-If surveyed, the land must
be described in the application according to legal subdivisions of
the public land surveys. If unsurveyed, it must be described as
accurately as possible by metes and bounds and natural objects, and
its position with reference to rivers, creeks, mountains or mountain
peaks, towns, or other prominent topographic pdints or natural ob-
jects or monuments, giving the distance and directions with ref-
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erence to any well-known trail to a town or mining camp, or to a
river or mountain appearing on the map of Alaska.

4. Marking on ground and notice' of claim.-The applicant should
plainly indicate on the ground the corners of the land claimed by
setting substantial posts or heaping up mounds of stones at each
corner. Notice of the application should be posted on the land,
describing the tract applied for in the terms employed in the applica-
tion, and a copy of such notice should accompany the application.

5. Showing required in application.T lication, giving the
name and address of the applicant, must show that the applicant is
an Indian or Eskimo of full or mixed blood, who resides in and is a.
native of the Territory; whether the applicant is married or single;
whether the applicant is 21 years of age or over; the facts constitute
ing applicant the head of a family, if applicant is under 21 years of
age, or is a married woman; that the applicant has not theretofore
made application for allotment under the Act of May 17, 1906, if such
is the case; and that the land applied for is not reserved by authority
of Congress or embraced in any reservation made by Executive order
or proclamation of the President. If the land has been occupied by
the applicant the application should show when the residence com-
menced and the extent to which it has been maintained.

6. Nonmineral affldavit.-The applicant must furnish a non-
mineral affidavit on the prescribed form, which is printed as a part
of form 4-021. This affidavit must be made on personal knowledge
and not on information and belief.

7. Allotments in national forests.-Allotments will not be made
in national forests unless founded on occupancy of the land prior to
the establishment of the particular forest, except as authorized by
section 31 of the Act of June 25, 1910 (36 Stat. 855, 863), which
authorizes an allotment to be made to an Indian who is occupying,
living on, or has made improvements on the land included within a
national forest, and for whose tribe no reservation has been made,
provided the Secretary of Agriculture shall certify that the land
applied for is more valuable for agricultural or grazing purposes than
for the timber thereon. An application under said section 31 should
be made on form 5-149, and should contain a reference to the Act of
May 17, 1906.

8. Shore sace.-An Indian allotment may not extend more than
160 rods along the shore of any navigable water, and along such
water a space of 80 rods is reserved between claims. The shore space
reserve extends 80 rods from the shore line. However, under the
Act of June 5, 1920 (41 Stat. 1059), the shore space restriction or

* reservation may be waived in the discretion of the Secretary of the
Interior.
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9. Action on application by'Register.-The Register will number
applications for allotments in accordance with instructions in para-
graphs 3 to 7, inclusive, of Circular No. 616. of August 9, 1918 (46
L. D. 519), and note same on the semi-monthly returns. He will care-
fully examine each application, and if he finds it complete in all
respects, and no objection is shown by his records, he will allow it
and will advise the applicant of the allowance by special letter, read-
ing. substantially as follows:

'Your application under the Act of May 17, 1906 (34 Stat. 197), No.
for , has been placed of: record in this office and forwarded
to the General Land Office.

This action segregates the land from the public domain, and no other appli-
cation can be allowed therefor, or settlement rights attach, during the life
of this application.

If the application is incomplete or in conflict with any other ap-
plication or claim of record, the Register will take such action as
the facts may warrant. The application, upon allowance, will op-
erate as a segregation of the land. Any application subsequently
presented which conflicts therewith in whole or in part, should be
rejected, as to the part in conflict, subject to appeal, unless rights.
superior to those of the Indian or Eskimo claimant are asserted
under the conflicting application, in which case the Register and
Receiver will transmit the records in both cases to the General Land
Office with appropriate recommendations, with the semi-monthly
returns.

10. Preparation of papers and ees.-The Register and Receiver
will assist applicants in the preparation of their papers as far as
possible, and as the Act of May 17, 1906, does not make any provision
for the collection of fees, none will be charged.

11. Officers to, be advised by Register and other actions required.-
The Register will send a copy of the notice of allowance to the Clerk
in Charge of the Branch office of the Division of Investigations at
Anchorage, to the Director of Education of the Indian Service in
Alaska, and to the District Cadastral Engineer of the Public Survey
Office in Alaska, and will advise each of them that if any objection
to the application is known when the notice of allowance is, received,
or if any objection to the application is found at any time prior to
the completion or rejection thereof, the facts should be reported to
the Register. If the said officer receives a report showing objec-
tions, he will translmit it to the General Land Office by special letter
with appropriate recommendations.

Where an application subsequent to its allowance is amended, or
rejected in whole or in part, the officers mentioned should be advised
by the Register of such action.

[VOL;



55] DECISIONS OF THE DEPARTMENT OF THE INTERIOR

The District Cadastral Engineer should note the allowance of the
application in the book kept by him for that purpose, and where
practicable he will note in pencil the location of the land on the
district sheets of his office, the notation to remain until such time as
survey may be ordered or until the application has been rejected.

12. Indian claims and adjustment to survey.-If in surveying any
township it is found that lands therein are occupied or claimed, or
have been applied for by Indians or Eskimos, the District Cadastral
Engineer-will advise the Register as to such claims. If, when the
plat of survey is filed, it is found that any Indian or Eskimo occu-
pants or claimants in the township have not filed applications for
allotments, the Register will advise such occupants or claimants of
their right to, file such applications. Where application has been
filed, the Register will send ntice to the applicant by registered
mail, requiring him to adjust his claim to, the survey within 90
days from receipt of notice, and will advise him that if the adjust-
ment is not made or an appeal filed within the time allowed, the
claim will be adjusted by the Register. If no action is taken by
the claimant, the Register will make- the adjustment. The claim
may not embrace more, than 160 acres, and if possible it should be
adjusted so as to embrace all subdivisions which have been used and
occupied by the Indian or Eskimo, and which contain his improve-
ments. A copy of each notice to an Indian claimant will be sent
by the Register to the Director of Education of the Indian Service
in Alaska, and where adjustment to survey is required, such copy
will be sent by registered mail. In each case the Register will make
report to the General Land Office by special letter, showing the
action taken.
.13. Proof required before approval of application by Secretary

of the Interior.-An allotment application will not be submitted by
the. General Land Office to the Secretary of the Interior for approval
until the applicant has made satisfactory proof of five years' use
and occupancy of the land as an allotment Such proof must be
made in triplicate, in affidavit form, corroborated by the affidavits
of two persons having knowledge of the facts, and it should be filed
in the district land office. It may be sworn to before any officer hav-
ing a seal and authority to administer oaths. The showing of five
years' use and occupancy may be submitted with the application for
allotment if the applicant has then used or occupied the land for
five years, or at any time after the filing of the application when
the required showing can be made. The proof should give the name
of the applicant, identify the application on which it is based, and
appropriately describe the land involved. It should show the
periods each year applicant has resided on the land; the amount of
the land cultivated each year to garden or other crops; the amount
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of crops harvested each year; the number and kinds of domestic
: f animals kept on the land by the applicant and the years they were

kept there; the character and value of the improvements made by
the applicant and when they were made, and the use, if any, to, which.

* ' 0 the land has been put for fishing or. trapping. The proof will be
suspended by the Register pending the receipt of the reports here-
inafter mentioned. The duplicate copy of the proof will be sent by
the Register to the Clerk in Charge of the Branch Office of the Divi-
sion of Investigations at Anchorage, and the triplicate copy to the
Director of Education of the Indian Service in Alaska..

14. Report§ to be obtained by Register.-The Register will request
the Division of Investigations and, the Director of Education of
the Indian Service in Alaska to make report as to the bona fides of

* the claim and as to the occupation and improvement of the land
by the applicant. The report of the Division of Investigations
should also show whether the land applied for is nomnineral in char-
acter, whether it is within an area which is reserved because of hot
or medicinal springs; whether the land is reserved for any. purpose
or is occupied or claimed adversely to the Indian or Eskimo; whether
the land extends more than 160 rods along the shore of any navi-
gable water, and the facts as to the use, occupation and improvement
of the land by the Indian or Eskimo. If the land is affected by

'shore space or restriction, sufficient facts should be set forth to shov
whether the reservation or restriction should be waived.

15. Action by Register on proof.-When the above mentioned re-
ports have-been .received, the Register will consider the proof in
connection therewith, will attach to the proof his recommendation
as to whether it should be accepted or rejected, and will transmit all
papers in the case to the General Land Office with the semi-monthly
returns.

16. Action by General Land Offce on proof.-If the Commissioner
of the General Land Office on examination of the proof and the
reports thereon is satisfied that the applicant has used or occupied
the land applied for in good faith for five years as an allotment,
and no bjection appears, he will recommend to: the Secretary of the
Interior that the allotment be approved.

Where an allotment is approved by the Secretary and where the
land applied for has not been surveyed, a special survey of the
claim will be ordered, except in cases where it is planned'to extend
the public land surveys over the land within two years following.
In the event last mentioned, action will be suspended pending the
extension of the public land surveys over the land, after which the
applicant will be required to adjust his '.application thereto, as
hereinabove indicated.
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Upon the approval by the Secretary of the Interior of an allot-
ment for surveyed land, or upon the adjustment of an approved
allotment to a survey made subsequent to the approval of the allot-
ment, a certificatei will be issued by the Commissioner of the Gen-
eral Land Office showing that the land has been allotted to the
Indian or Eskimo.

17. Certificate of allotmnent.-The certificate of allotment will be
written in duplicate on form 4-203. The certificate will show the
name and address of the applicant and the date of the approval of
the application by the Secretary of the Interior; it will give a
description of the land which has been allotted, and it will recite
that the land shall be deemed the homestead of the allottee and his
heirs in perpetuity and that it shall be inalienable and nontaxable
until otherwise provided by Congress.

The original certificate will be sent by the General Land Office to
the district land office for delivery to the claimant.- The; duplicate
will be retained in the; General Land Office with the record of the
case as a: part thereof. The- General Land Office will advise the
Comissioner of Indian Affairs of the issuance of the certificate
and will instruct the Register to advise the Director of Education
for the Indian Service in Alaska that the certificate has been issued.

18. Land occupied by Indians oyr Eskiqns.-Lands occupied by
Indians or Eskimos in good faith are not subject to entry or appro-
priation by others.

FRIED W. JOHNSON, Conrnzss'oner
Approved:

T. A. WALTERS,

First Assistant Secretary.

THE SHALE OIL COMPANY

Decided June 4, 1935

MINING CI3IM-VALIDITY-CANCEL.ATION-ATTHOEITY OF SEcRNIARY OF THE
INTERIOR. : : :

The Secretary of the Interior has authority to determine that a mining
claim is invalid for lack of discovery, for fraud, or other defect, or that it
is subject to cancelation for abandonment.

MINING CAIM-OIL SHALE LANDS-ASSESSMENT WORK-DEFAULT-WHO MAY
CHALLENGE FLLING DEFAULT.

Under section 2324 of the Revised Statutes, a default in performance of
annual work on a mining claim renders it subject to relocation by another
claimant, but does not affect the locator's right as between him:'and the
United States, and he is entitled to preserve his claim by resumption of
work after default and before such relocation.
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MINfNG LAIM-GENERAL. LmssiNeG Ad-7ExcEmNGo CLAtUsis IN SECTION 37.
The excepting clause in section 37 of the General Leasing. Act, saving exist-

ing valid claims "thereafter maintained in compliance with the laws under
* which initiated, which claims may be perfected under such laws," held to
,preclude the United States from declaring a forfeiture of a Mining claim,
otherwise valid, for default in performance of assessment work.

PRIOR] DEISIONS AND REGULATIONs OVER.0 DR 

The decisions and regulations of the Land Department, in so far as in con-
flict with the decision herein, overruled.1

WALTERS, First Assistant Secretary::
December 30, 1929, the Shale Oil Company filed application

Denver 42552, for patent to Hydrocarbon Nos. 57, 58, 59, 60, 61A,
62, 64, 66, 67, 68, 69, 70, 71, 72, 92, 93, and 121, oil shale placers in
T. 5 S., R. 99 W., 6th P. M. Adverse proceedings were directed
against these claims, charges, in substance, being brought that annual
assessment work to the value of $100 was not performed upon each
or any one of the claims for the year ending July 1, 1929, and that
work had not since been resumed. Thereafter, additional charges
were brought alleging like failure to do assessment work for the
years ending July 1, 1930, and July 1, 1931.

In the aplicant's several responses to these charges, the juris-
diction of the Department to prefer the charges was questioned
and the truth thereof denied. A hearing was held in the'proceed-
ings on the issues presented by the charges, and upon the evidence
adduced thereat, the Commissioner of the General Land Office, by
decision of January 4, 1934, found that for the assessment year
ending July 1, 1930, but $1,200 worth of work and improvements,
as common or group development work, had been performed for the
benefit of 17 claims involved. He, therefore, held the work suffi-
cient for 12 of the claims, specifying them, and rejected the applica-
tion as to Hydrocarbon Nos. 66, 68, 70, 71, and 72, and held that
such claims were void, subject to the right of appeal "and to its
(the applicant's) right to select other claims in lieu of those last
named above, which it desires eliminated from the mineral applica-
tion and held null and void."

The Commissioner overruled the contention of the applicant that
he was without authority to challenge the validity of the claims on
account of the failure to perform the annual assessment work, and
held that such authority exists where such challenge was made
prior to the resumption of work, and that upon proof of the failure
to do the work, the Department had authority to reject the appli-

These include: Virginia-Colorado Developjment Corporation (53 I. D. 666), rancis
D. Weaver (Id. 175, 179), The Federal Shale Oil 0o0apany (Id. 213) instructions Of
June 17, 19.30 (Id. 131).
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cation and declare a forfeiture of the claim or claims upon which
or for which the required work had not been done. 

In maintaining the authority of the Land Department to challenge
the validity of an oil shale placer claim on account of the nonper-
formance of assessment work prior to resumption of work and
declare it void where the failure was established, the Commissioner
followed previous rulings of the Department where such authority
was upheld in cases presenting the same question. See Francis D.
*Weaver (53 I. D. 175, 179); The Federal Shale Oil Company (53
I. D. 213); Virginia-Colorado De'velopment Company (53 I. I. 666);:
Instructions of June 17, 1930, relating to,(Government proceedings
against oil shale claims for default in assessment work (53 I. D. 131).

The Shale Oil Company appealed from the decision, assigning,
among other grounds, that:

Fist: Said decision is contrary to the law in this:
(a) That the Land Department is without jurisdiction and without author-

ity under the law, to question a placer claim owner's failure to perform assess-
ment work for any year.

(D) That there is no authority in law or legal precedent, for the United States
to be or become a contestant with respect to any failure to do annual work upon
any kind or class of mining claims.

* * * * * * *
(t) The defendant company having applied for patent to the claims con-

tested .by the Government, and every step having been taken, except the pay-
ment of the purchase price, the Government has no authority and no jurisdiction
to pass upon or try any question, except the sufficiency and validity of dis-
covery, patent expenditures, and' the regularity of the patent proceedings, and
if these are found to be correct and proper, the only additional governmental
'function is to issue patent.

(g) The Government, represented by the Secretary of the Interior or Com-
missioner of the General Land Office, has no jurisdiction over the subject mat-
ter of this proceeding, has no power or authority to challenge possession of
claimant by a notice of forfeiture, or by entry without process of law to de-
prive defendant of this property.

By letter of May 26, 1934, in reply to a request for oral argument
in support of the appeal, the Department stated that the question
whether the Department has authority to forfeit oil shale placer
claims by reason of defaults in the performance of assessment work
has recently been answered in the negative by the Court of Appeals
of the District of Columbia in the case of bokes v. Virginia- Colorado
Development Corporation, but that a petition for certiorari had
been granted by the Supreme Court, and agreed to suspend action
on the appeal in the instant case pending the decision of the Supreme
Court in the Virginia-Coorado Development Corporation case.

20683-35-vOL. 55-19
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* The Virginia-Colorado Development Corporation in seeking to
establish its claim for a patent to certain oil shale placer locations,
,which had been denied by the Department (53 I. D. 666) brought
suit in the Supreme Court of the District of Columbia to obtain a
mandatory injunction against the Secretary of the Interior, requiring
him. to vacate the adverse proceedings brought against such claims

* and his decision declaring them to be void.: The plaintiff obtained
a decree, which was affirmed by the Court of Appeals (69 F. (2d)
123), which in turn was affirmed by the Supreme Court on June.3,
-1935 (295 U. S. 639).

The Supreme. Court, adverting to the fact that the validity of the
locations there involved was not questioned, except as to failure
to perform, assessment work, held that plaintiff (The Virginia-Colo-
rado Development Corporation) lost no rights by failure to do the
assessment work; that failure gave the Government no right of for-
feiture; that the plaintiff came directly within the exception con-

.tained in Section 3 of the Leasing Act saving existing valid claims
"thereafter maintained in compliance with the laws under which
initiated, which claimis may be perfected under such laws"; that the.
challenge to the valid existence of the claims had; no proper basis;
and that the Department's challenge, its adverse-proceedings, and the
decision set forth in the bill, went beyond the authority conferred by
law.

In view of this opinion of the court, the adverse proceedings and
decision of the Commissioner therein in the instant case must be
,held as without authority of law and void. The above -ientioned de-
cision of the Department in the Virginia-Colorado Development.cor-
voration case and the instructions of June 17, 1930, are hereby re-
called and vacated. :The above-mentioned decisions in the cases of
Francis D. Weaver and Federa Oil Shale Company and: other De-
partmental decisions in conflict with this decision are hereby over-
ruled. The Commissioner's decision is reversed and the record in
the case remanded with instructions to reinstate the application and
entry in toto and dispose of the same unaffected by the default in
the performance of assessment labor, and if all else is found regular,
to clearlist the application for patent. . e d a ea :

0 :; : Q0 0:f 0 f 0 Q eversed and remnanded.
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SUSPENSION OF ANNUAL ASSESSMENT WORK ON MINING
CLAIMS

[Circular No. 1360]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C. June 26, 1936.

REGISTERS,: UNITED STATES LAND OFFICES:

For yourinformation, and in order that you may inform inquirers
relative thereto, your attention is called to the Act of June 13, 1935
(49 Stat. 337), providing for the suspension of annual assessment
work on mining claims held by location in the United States, and
reading as follows:

Be it enacted by the: Senate and House of Representatives of the Uited
States of America in ongress assembled, That the provision of section 2324
of the Revised Statutes of the United States, which requires on each mining
claim located, and until a patent has been issued therefore not less than $100
worth-of~labor to be performed or improvements aggregating such amount to
be made each year, be, and; the same is'hereby, suspended as to all mining
claims in the United States during the year beginning at 12 o'clock meridian
Juiy 1, 1934, and eding at 12 o'clock meridian July 1, 1935: Promided, That the
Provisions of this. ict shall not apply. in the case of any claimant not entitled
to exemption from the payment of: a Federal income tax for the taxable year
1934 : Provided. farther, That every claimant of any such mining claim, in order
to obtain the benefits of this Act, shall file, or cause to' be filed, in the ffilce
where the location notice or certificate is recorded, on or before 12 oclock
meridian, July 1, 1935, a notice of his desire to' hold said mining claim under
this Act, which notice shall state that'the claimant, or claimants, were entitled
to' exemption from the payment of a Federal income tax for the taxable year
1934: And providtd further, That such suspension of assessment work shall
not apply to more than six lode-mining claims held by the same person,; nor to
more than twelve lode-mining claims held by the same partnership, associa-
tion, or corporation: And provided further, That such suspension of assessment
work shall not apply to more than s51 placer-mining claims not to exceed one'
hundred nad twenty acres (in all) held by the sme person, nor to more than
twelve placer-mining claims not to exceed two hundred and forty acres (in all)
held by the same partnership, association, or corporation.

Attention is: called to the fact that. this 'act does not apply to
Alaska but applies only to claimants in the United States who are
exempt from. the payment of a Federal income tax for the taxable
year1934, ahid' who file on or before 12 o'clock noon July 1, 1935,
iin the office where the location notice or certificate is recorded, a
notice of their desire to hold the claims' under the act. The notice
so 'filed should state that they were entitled to exemption from the
payment of a Federal income tax for the year 1934.:

It is to be observed that' an individual who files'such notice is not
entitled to exemption from performing assessment work' on. more
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than six lode claims nor on more than ixlplacer claims not to exceed
120 acres (in all) and that a partnership, association, or corporation
is not entitled to such exemption on more than twelve lode claims nor
on more than twelve placer claims not t exceed two: hundred and
forty acres (in all).

FRED W. JOHNSON, Commissioner.
Approved:

T. A. WALTERS,
First Assistant Secretary.

ABSENCES FROM HOMESTEAD LANDS ON ACCOUNT OFECONOMIC
CONDITIONS-ACT OF MAY 22, 1935

,.[Circular No. 1361]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., July 5, 1935.
REGISTERS, UNITED STATES LAND OFFICES:

The Act of May 22, 1935 (49 Stat. 286), entitled "An Act granting
a leave of absence to settlers of homestead lands during the year
1935," reads as follows:

That any homestead settler or entryman who, during the calendar year 1935,
should find it necessary, because of economic conditions, to leave his home-
stead to seek employment in order to obtain the necessaries of life for himself
and family or to provide for the education of his children may, upon filing with
the register of the district, his affidavit, supported by corroborating affidavits
of two disinterested persons showing the necessity of such absence, be excused
from compliance with the requirements of the homestead laws as to residence,
cultivation, improvements, expenditures, or payment of purchase money, as the
case may be, during a 11or any part of the calendar year 1935, and said entries
shall not be open to contest or protest because of, failure to comply with. such
requirements during such absence; except that the time of such absence shall
not be deducted from the actual residence required by law, but a period equal
to such absence shall be added to the statutory life of the entry: Provide,
That any entryman holding an unperfected entry on ceded Indian lands may be
excused from the requirements of residence upon the conditions provided
herein, but shall not be entitled to extension of time for the payment of any
installment of the. purchase price of the land except upon proof satisfactory
to the Secretary of the Interior that the entryman is acting in good faith
and is financially unable to make the payments due, and upon payment of
interest, in advance, at the rate of 4 per centum per annum on the principal
of any unpaid purchase price from the date when such payment or payments
became due to and inclusive of the date of the expiration of the period of
relief granted hereunder.

Leaves of absences for all or part of the year mentioned by this
act may be granted thereunder to any homestead settler or entryman
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who has established actual residence upon the lands and who there-
after found it necessary because of economic conditions to leave his
homestead to seek employment in order to obtain food and other
necessaries of life for himself and family or to provide for the edu-
cation of his children.

The application for such leave of absence must be filed in the
proper district land office and give the name and present address
of the applicant and be sworn to by him and corroborated by the
affidavits of at least two witnesses in the land district or county
within which the lands claimed under the homestead laws are lo-
cated, before an officer authorized to administer oaths and using a
seal. It must describe the land by legal subdivisions, section, town-
ship, and range numbers, give the serial number of the entry and
name of land office and show the date when residence was established
thereon and how the same was maintained thereafter by giving
the dates of the beginning and ending of all residence periods and of
all absence periods, and the character of the improvements and cul-
tivation performed by the applicant. It must set forth fully all
the facts on which the claimant bases his right to a leave of absence,
what effort was made to raise crops, giving the dates of the plant-
ing and the kind of crops planted, the purpose of his request for
leave, and the period for which the leave is desired. The address of
the claimant during his absence should also be supplied if possible.

The act applies to entrymen only if they have established resi-
dence upon their claims. It also applies to settlers who have not
made entries. If the latter file application for leave of absence
hereunder, you will assign them current serial numbers. If the set-
tier has theretofore filed notice of his absence under the Act of July
3, 1916 (39 Stat. 341) the application under this act will be given
the serial number already assigned such notice of absence.

Relief may not be granted under this act in cases where entrymen
-have not complied with the law sufficiently to enable them to make
acceptable proof within the statutory period of the entry as extended
by invoking the provisions of this act or other relief acts. The
period during which a homesteader is absent, from his claim, pur-
suant to a leave duly granted under this act, can not be counted as
a part of the actual residence on the land required by law, but an
equivalent period may be added to the statutory life of the entry.

If the application for relief under this act is allowed, it will op-
erate as a stay during the period for which the leave is granted
against contest based upon the charge that the entryman has failed
to comply with the law in the matter of residence, cultivation, i-
provements, expenditures, or payments of purchase price, prior to
the filing of the application for leave of absence, in the absence of
fraud in procuring the same.
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If the showing made is satisfactory, you will pronptly forward
the application to this office by special letter with notation of your
allowance thereof nd advise the applicant of your allowance of this
application by ordinary mail. If it is not satisfactory, you will re-
ject the application, subject to the usual right of appeal, and all
appeals will be promptly forwarded to this office by special letters.

APPLICATION FOR EXTENSION OF TIME TO MAKE. PAYMENT OF ANY IN-
STALLMENT OF THE PURCHASE PRICE ON HOMESTEAD ENTRIES OF CEDED

INDIAN LANDS.

Entrymen of ceded Indian reservation lands desiring relief under
this act are not entitled to an extension of time for the payment of
any installment of the purchase price of the land, except upon proof,
satisfactory to the Secretary of the Interior, that the entryman is
acting in god faith and is financially unable to make the payments
due, and upon payment of interest, in advance, at the rate of 4 per
centum per annum on the principal of any unpaid purchase price

* from the date such payment became due to and inclusive of the ex-
piration of the period of relief granted.

An extension may be granted either to the 1935 anniversary of
the date of entry or to December 31, 1935, at the election of the.
claimant.

Proof as to good faith and financial inability to pay the amount
due must be made by affidavit, duly corroborated By two witnesses,
or by other convincing evidence. Such proof must be submitted to
the proper district land office, which in turn will forward the same
with recommendations to the Commissioner of the General Land
Office for his consideration. The interest payment should be held
by you as "unearned money"' pending such consideration. If the
proof is found sufficient an extension will be granted and you will
be instructed to advise the claimant and to apply the money to the
credit of the proper fund.

Where interest at the rate of 5 per centum, or other rate, has here-
tofore been paid and an extension of time for payment granted, the
interest will not be recomputed at 4 per centum under the Act of
May 22, 1935. Where extensions of time for payment are desired
beyond December 31, 1935, and where they may be granted under
existing laws upon the payment of interest in advance at the rate
of 5 per centum per annum or other rate, interest will be computed
under such laws from December 31, 1935, to the expiration of the
period of the extension.

FRED W. JOHNSON, Commissioner.

Approved:
T. A. WALTERS,

First Assistant Secretary.
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ALLOTMENT SELECTIONS, ON THE FORT BELKNAP INDIAN
RESERVATION

Op'indo:n July 17, 19s5

INDIAN LANDS-INTimPiRFiATION OF STATUTES-ALOTMENT-TRUST PATENT-
WHEN RIGHT ACCRUES.

As a general rule, the courts consider an Indian allotment an assignment of
the right of occupancy to an individual Indian, and under allotment
laws providing for patents an allotment is made when the allottee becomes
entitled to a patent as evidence of the allotment and promise of a fee
title, and an allottee may become entitled to a patent even before the
approval of his allotment selection whenever the applicable allotment law

* makes such approval mandatory after the showing of certain prescribed
conditions and such conditions have been shown.

INDIAN LANDS-ALLOTMENT-WORDS AND PHRASES.

The word "allot" and its derivatives, "allottee" and "allotments", have
been used in various statutes, decisions, and by the Department of the
Interior in both the broader sense referring to the completed process
evidenced by trust patents and in the narrower and primary sense mean-
ing the parcelling out and assigning of a specified number of acres of land
to each Indian, and because of the variety of allotment laws, a case under
one is not necessarily applicable to another.

INDIAN LANDS-ALLOTMENT-RIGHT TO PATENT AND APPROVAL OF ALLOTMET-
EFFECT OF LATER LEGISLATION.

Where an act of Congress directed allotment of lands of. an Indian reser-
vation to the Indians therein, and the task of allotment selection had
been completed but trust patents had not been issued as to some of the
selections prior to the enactment of the act of June 18, 1934, prohibiting
future allotments, the later legislation does not prohibit the trust patenting
of approved allotments nor the approval and patenting of allotment selec-
tions equitably vested in the allottee.

INDIAN' LANDS-ALLOTMENT SELECTIONS-CONST~tCTION OF STATUTES.

An act of Congress (41 Stat. 1355) directed the Secretary, of the Interior
to prepare a final roll of the Indians of the Fort Belknap Reservation and
allot the lands of said reservation pro rata among the Indians so enrolled.
Held, that the Act of June 18, 1934, forbidding further allotment of lands
to Indians did not have application t the cases of enrolled Indians of
this reservation who had selected allotments prior to the passage of the
later act but whose allotment selections were then unpatented without
fault on their part.

MAROLD Solzicitor:-
My opinion has been requested on the question of whether, under

the first section of the Wheeler-Howard Act: (Act of June 18, 1934
(48 Stat. .984), 25 unpatented allotment selections on the Fort
Belknap reservation can now be patented.

The allotments in question comprise five allotment selections which
were included in the schedule of 1171 Fort Belknap allotments
a.pproved October 3, 1925, and 20 allotment selections originally
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included in that schedule but withheld from approval. These 25
allotments were selected under the Act of March 3, 1921 (41 Stat.
1355), which directed the Secretary of the Interior to prepare a
final roll of the Indians of the Fort Belknap Reservation and to
allot the lands on the reservation pro, rata among the Indians
enrolled. This work was completed except for the 25 allotments
before described and most of the patents were issued under date of
May 24,1027. It is clear that the failure to complete these allotments
was due to no fault of the Indian allottees. The records of the
Indian Office indicate no reason why four of the five approved
selections were not patented and that the fifth was detainedebecause
a supplemental plat was necessary for its proper description. They
further indicate that the 20 unapproved selections were withheld also
because of errors in description and because of conflicts with other
selections, making a number of supplemental plats necessary. It
will be noted that the failure of consummation due to errors in
description occurred after as well as before approval, and that in no
case did approval require passing upon the applicant's qualifications
or other considerations of a discretionary character.

The first section of the Wheeler-Howard: Act of June 18, 1934,
reads as follows:

That hereafter no land of any Indian reservation, created or set apart by
treaty or agreement with the Indians, Act of Congress, Executive order, pur-
chase, or otherwise, shall be allotted in severalty to any Indian.

The, question presented is whether the words "no land * * *
shall be allotted in severalty to any Indian" forbid the approval
and patenting of these 25 allotments selected ten years before the
passage of this section. The answer is by no means clear, but by
reference to other- allotment statutes, to cases interpreting those
statutes, particularly the words "allot" and "allotment", and to cases
discussing the rights of owners of unapproved or unpatented allot-
ment selections, and to administrative action, I have come to the
conclusion that the prohibition in section 1, correctly interpreted,
does not cover the trust patenting of approved selections or the
approval of allotment selections equitably vested, as in this case,
in the allottees, and furthermore, that a contrary interpretation
would raise serious questions of constitutionality.

The word "allot" and its derivatives, "allottee" and "allotments",
have been used in various statutes, decisions, and by the Department
of the Interior in both the broader sense referring to the completed
process evidenced by trust patents, and in the narrower and primary
sense meaning the parcelling out and assigning of so many acres of
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land to each Indian. However, these words have been regularly
employed in the narrower sense in the numerous allotment statutes,
in careful distinction tothe-patenting of the lands "allotted." Thus,
the standard act, the General Allotment Act of 1887, in section 1,
authorizes the President "to allot the lands * * * in severalty":

That in all cases where any tribe or band of Indians has been, or shall
hereafter be, located upon any reservation created for their use, either by
treaty stipulation or by virtue of an act of Congress or executive order set-
ting apart the same for their use, the President of the United States be, and
he hereby is, authorized, whenever in his opinion any reservation or any
part thereof of such Indians is advantageous for agricultural and grazing
purposes, to cause said reservation, or any part thereof, to be surveyed, or
resurveyed if necessary, and to allot the lands in said reservation in severalty
to any Indian located thereon in quantities as follows: * * *

and prescribes the quantity of land to be "allotted." Section 2 pro-
vides "That all allotments set apart under the provisions of this
act shall be selected by the Indians * * *." Section 3 provides "That
all allotments * * * shall be made by special agents * * *" Section
4 deals with Indians making settlement on land not in a reservation
and provides that they "shall be entitled upon application to the
local land office *** to have the same allotted * * * in quantities and
manner as provided in this act for Indians residing upon reserva-
tions." Not until section 5 is there reference to patents, and the
language indicates that in the mind of the legislature the patent was
a second process entered upon after allotment was completed:

That upon the approval of the allotments provided for in this act by the
Secretary of the Interior, he shall cause patents to issue therefor in the
name of the allottees, which patents shall be of the legal effect, and declare
that the United States does and will hold the land thus allotted, for the
period of twenty-five years, in trust for the sole use and benefit of the Indian
to whom such allotment shall have been made, * * *

The language of other allotment acts is even more decisive in
describing the process of "allotting" as the parcelling out by agents,
in the field of surveyed land, according to certain proportions, to the
qualified Indians who select the particular parcel. After this proc-
ess the "allotment" is to be approved by the Secretary, and, if ap-
proved, patents shall thereupon be issued. See, particularly, Acts
of March 3, 1885 (23 Stat. 340), and March 2, 1889 (25 Stat. 1012).!
In fact, no other word has been used to describe this initial process
but the word "allot."

It will be noted that the extent of application of the first section
of the Wheeler-Howard Act is identical in fact, and almost so in
language, to the first section of the General Allotment Act. The
intention of the 73rd Congress to forbid allotment in the field under
section 1 of the 1887 act as a preliminary step in the conveyance
of title is apparent on te face of the act and is a matter of general
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understanding. For this reason, the word "allotted" seems peculiarly
appropriately restricted to its earlier and primary connotations.
Moreover, there are numerous particular acts such as those authoriz-
ing continuing allotment in the field from surplus lands on various
reservations as Indians entitled thereto are born, which are clearly
aimed at. by the Wheeler-Howard Act. The narrower interpreta-
tion would, therefore, fill the first section with a great deal of
meaning.

Many cases interpreting the word "allot" in treaties and statutes
providing for allotments distinguish between "allotting" and "pat-
enting" and speak of allotments as ompleted before the patents
are issued. Cf. United Peoria and Miaamies (12 L. D. 168). Because
of the variety of allotment laws, a case under one is not necessarily
applicable to another but may still be illustrative of the significance
given to the word "allot." In Millet v. By; (110 Okla. 241, 237
Pac. 859 (1925)), the court decided that the word "allot" in the;
original Creek agreement was not a word of grant but of apportion-
ment of that to which the party was entitled. Several cases consider
patents as merely evidence of the completed and vested allotment-
Wood v. Oleason (43 Okla. 9, 140 Pac. 418 (1914)); see Oklahoma
V. Texas (258 U. S. 574, 596)-or simply "a paper or writing, im-
properly called a patent" designed to show that at the end of 25
years the Indian allottee or his heirs will receive the fee to the land
allotted. See United States v. Riceert (188 U. S. 432, 436).

The legal theory behind the processes of allotment and patenting
can be generalized somewhat as follows: The Indian tribe possesses
in common a right of occupancy in the land within the reservation
but not the fee; the allotment process transfers conclusively this
right of occupancy in the portion of the land selected by a qualified
Indian to him and to his heirs, and the trust patent follows as a
device preliminary to transfer of the fee from the United States to
the allottee or his heirs after the extended period of preparation.
Cf. United States v. Chase (245 U. S. 89).

The; distinction between allotments and patents is well brought
out where treaties have provided for allotments or assigmnents to
the allottee and. his heirs, but patents are provided for only in later
acts (Cf. United States v. Chase, spra; Starr v. Long Jim (227
U. S. 613); Friedrich v. Ducet (46 L. D. 14) ; In Re Long Jim (32
L. D. 568; 19 Op. Atty. Gen. 225), and where acts prevent aliena-
tion of "allotments". before the patents are issued. Cf. Stout v.
Simpson (34 Okla. 129, 124 Pac. 54 (1912)). Another case in-
terpreted the words in the original section 6 of the 1887 act,
"* * *~ every member * * * to whom allotments have been
made shall have the benefit of * * e the laws * * * of the
State * * *" as including every Indian who was entitled to ap-
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proval and patenting of his selection even though such approval and
patenting had not yet occurred. State v. Norrs (37 Neb. 299,. 55
N. W. 1086 (1893))).

It may be concluded from these cases that, as a general rule of
interpretation, the courts consider an "allotment" as an assignment
of the right of oceupancy to, an individual Indian; and that under
allotment laws providing for patents an "allotment" is made when
the allottee becomes entitled to a patent as evidence of the allotment
and promise of a fee title; and that, as will be shown more fully
later, an allottee may become entitled to a patent even before the
approval of his allotment selection wherever the applicable allot-
rment law makes such approval mandatory after the showing of
certain prescribed conditions, and such conditions have been shown.

The Fort Belknap allotment act under which the allotments in
question were selected was of relatively recent date (March 3, 1921
(41 Stat. 1355)) and possibly for that reason is. less detailed than
the early allotment acts, relying on accepted interpretations to fill
in any gaps. It provides in section 1 for a conuission to prepare
a final roll of all Indians ascertained to have rights on the reserva-
tion, which roll shall be conclusive evidence of the right of any
enrollee to an allotment. Section then authorizes and directs the
Secretary "to allot pro ras" among the enrollees all the land on
the reservation, and ends with the ungrammatical clause "which
trust patents shall be issued in the name of the allottee." Since
there is no noun to which the "which" in this clause may refer, it
appears that the word "for" may have been omitted from before
the clause. The act does, thus, use the word "allot" to connote ap-
portion and assign, as is indicated also in other sections of the.
statute.

However, section 1 of the Fort eBelkap Act is notable from two
other angles in that it made every enrollee conclusively entitled to
an allotment, and directed the pro rta apportionment among the
enrollees of the entire reservation (except for specified amounts of
land to be reserved for certain tribal, administrative, and State uses
enumerated in the rest of the act). Both points distinguish this
act from the ordinary allotment acts and both have bearing upon
the problem in hand. As to the first, after the Secretary has ap-
proved the roll prepared by the commission, there is no further
question as to the right of an enrollee to an allotment; thus the
scope of the discretion of the Secretary in approving allotment selec-
tions is limited to the determination only of whether the particular
assignment was accurate, and thus the equitable position of the
"allottee" before his selection is approved is greatly enhanced.

On the second point, a pro rata apportiomnent. of the reserva-
tion among designated enrollees rather than the usual direction to
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the Secretary to allot a certain number of acres to such Indians as
he may find qualified again enhances the equitable position of the
Fort Belknap allottee since not only is he definitely entitled to a
certain number of acres, but the number of acres which each Indian
on the reservation receives has been determined on-the basis of his
participation. His right to his share is definitely fixed as of the
date of the pro rata distribution.

Heretofore when acts have been passed which seek to modify al-
lotment rights and privileges, these acts have been generally con-
strued as not intended to apply where allotments had already been
selected nor to affeect the trust patenting of these selections. So
'where an Indian had made a homestead entry (treated as analogous
to allotment selection) under the Act of 1875 and performed the con-.
ditions entitling him to a patent, the Act of 1884 prescribing a 25-
year trust patent instead of a fee patent was held not to apply to
him. United States v. Hemmn2er (241 U. S. 379); United States v.
Saunders (96 Fed. 268) (Circ. Ct. Wash. 1899). Moreover, an
Indian has greater rights in an allotment on a reservation than on
the public domain. Clark v. Benally (51 L. D. 98). Similarly,
where later acts reserved mineral rights for the tribe, this was re-
peatedly construed as not applying where allotment selections had,
already been made but had not yet been approved because of clerical
errors. aymond Bear Hill (52 L. D. 689); Mineral Reservations n
Trust Patents for Allotments to Fort Peck and Unoompahgre Ute
Indians (53 I. D. 538).

However, where a later act changed the form and conditions of
the trust patent itself without modifying or subtracting from the
rights in the allotment selections, the' later act was held to apply
to allotments previously selected and approved but not patented be-
cause of errors in descriptions. Klamath- Allotments (38 L. D. 559).

From the foregoing it is apparent that the natural and reasonable
interpretation of the first section of the Wheeler-Howard Act is
that the act: prohibits the further subdivision and assignment of
tribal and surplus lands among unallotted Indians under any stat-
ute, but that it does not forbid the patenting of approved allotments
nor the approval at least of those allotment selections which under
the particular allotment act are equitably vested in the allottee.

Assuming, however, that section 1 of the Wheeler-Howard Act
may be interpreted to forbid the patenting of allotments, difficult
legal questions promptly arise. (1) Can the Secretary erase allot-
ment selections, invalidate approval given and restore the land to
tribal ownership without express statutory authority, and if not, call
the allotment selections remain in a twilight zone of equitable owner-
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ship as at present? (2) Can allotments which have been approved
* be: exempted from application of the first section on the ground.-that

approval automatically entitles the allottee to a patent and equity
* will consider that done which ought to have been done; and if not,

can the act deprive such allottee of a vested right without compensa-
tion? (3) Can allotment selections which have not been approved
without good reason or because of minor clerical error, and which
would have been approved nearly 1 years ago but for the negli-
gence of the Department, be considered as if approved (and there-

.fore entitled to patent within the terms of the second question), on
the equitable principle that where a person in the prosecution of a
right does everything the law requires and fails to attain the right
by the misconduct or neglect of public officers, the law will protect
-him in his right?

(1) An allotment selection segregates the land and removes it from
.the tribal domain. (Uncompahgre Ute and Forte Peck Aulotmyents,
supra; Raym ond Bear Hill, suprac; FriedricA v. Ducept, supra.) The
Secretary may for good reason refuse to approve an allotment selec-
tion, but he may not cancel his approval of an allotment except to
correct error or to relieve fraud. Cf. Cornelius v. Kessel (128 U. S.
456) (public land entry). It is verydoubtful whether the Secre-
tary would be privileged to. return allotment selections to tribal
ownership simply on the ground that the Wheeler-Howard Act pos-
sibly forbids the trust-pateniting of such selections.

In this comection it should be pointed out that the Wheeler-
Howard Act provides for; the return to tribal onership only of
:"remaining surplus land * e * heretofore opened or authorized
to be opened .to ale." This can have no applications to a reserva-
tion like Fort Bellknap, which is without surplus land, nor in fact
to any allotment selection approved or unapproved. There is some
negative proof that such allotment selections were not intended
to revert to tribal ownershipD. Moreover, the section expressly* pre-
serves "valid rights or claims of any persons to any lnds so with-
drawn existing on the date of withdrawal * * * With this
solicitude for claims of whites to reservation land, it is unthinkable
that the legislature intended rights to allotments as near perfection
and, as couched in equity as these on the Fort Belknap reservation
to lapse sb ileftio.

.Nor would the failure of allotments to mature into patented land
cause them ipso facto to revert to tribal ownership. There is a -half-
way ground in which allotments evidently can remain indefinitely at
least as long as occupied by the: grantees or their heirs. An early
act entitled each Colville Indian to 640 acres of land, guaranteed
and protected him in possession and ownership, and authorized the
Secretary to allow selections, not mentioning patents. The Secre-
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tary refused to patent a selection and Congress later passed an act
authorizing the patent. (Starr v.: Long Jim, spra; In Re. Long Jim,
Supra.) This Fort Belknap :case is' not the only one in which
trust patents have been delayed for many years. Note the facts
in the Klamath Allotment case, supra.

It would appear that if trust patents are not issued on these allot-
ments a hybrid class of holdings will be perpetuated on the Fort
Belknap reservation which 'will serve to complicate the land reform
under the prospective constitution. The unpatented allotments might
be closely analogized to the assignments made by the tribe of rights
of occupancy in designated sections of land, but administration
would remain separate, as one assignment is derived from the Fed-
eral government and the other from the tribal government, and cer-
tain rights, for example, that of inheritance, would be more securely
attached to the Federal assignment. The single practical though
very real value of such a position would be the resulting inalienabil-
ity of the land except to the United States, to the tribe or to a
member of the tribe. Henkel v. United States (237 U. S. 43). See
United, States v. Chase, spra, at p. 94. 1However, if such a legal
position were taken by the Department, it is highly probable that an
allottee could successfully assert his right to a patent in a Federal
court (25 U. S. C. A., sec. 345), for the interpretation of the section
in question to forbid patenting of these, allotments would present.
grave questions to the court, not only of the correctness of the inter-
pretation but of the constitutionality of the act as interpreted. The
legal considerations relevant to such constitutional questions follow.

(2) Where the Secretary has approved an allotment, the minis-
terial duty arises to issue a patent. With approval his discretion is
ended except; of course, for such reconsideration of his approval as he
may find necessary (24 L. D. 264). Since only the routine matter of
issuing a patent remains, the' allottee after his allotment is approved
is considered as having a vested right to the allotment as against the
Government6 Raymond Bear Hill (52 L. D. 689 (1929)). (Cf.
where a certificate of approval has issued as, in the Five Civilioed
Tribes ases (Ballinger v. United States e rel. Frost (216 U. S.
240) ); and where right to a homestead is involved, Stark v. Starrs
(6 Wall. 402)). And the allottee may bring mandamus to obtain the
patent. See Vachon v. Aehols-Chisolm Lumber Co. (126 Minn. 303,
148 N. W. 288, 290 (1914)). C. Lane v.-Hoglund (244 U. S. 174);
Butterworth v. United States (112 U. S. 50); Barney v.' Dolph (97
U. S. 652, 656).

Applying these doctrines to the Fort Belknap situation, it is appar-
ent that the allottees whose allotments were approved have for years
had a vested right to their allotments and been entitled to their

E Val.;
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patents. which the Secretary was under duty to issue. Accordingly,
the courts would probably protect the right of the allottee to the
patent against any later act, either by treating the right to a patent as
equivalent to a patentissued; (cf. decisions on conflicting claims under
homestead laws, Barney . Dolph, spra; Stark v. Starrs, supra;
Lytle v. Arkansas (9 How 314)), and therefore beyond the reach of
the act; or by refusing to interpret section 1 of the Wheeler-Howard
Act as preventing patents, in order to avoid the constitutional ques-
tion; or by declaring such. section unconstitutional as depriving the
allottee of a property right without due process of law.

(3) Where an allotment has not been approved, on the other hand,
approval and the issuance of patent cannot be compelled by
mandamus. West v. Hitckcoce (205 U. S. 80); United States v.
Hitchock (190 U. S. 316). But it is recognized that an allottee
acquires rights: in land, with some of the incidents of ownership,
-when the allotting agents have set apart allotments and he has made
his selection. Until that time an Indian eligible for allotment has
-only a floating right which is personal to himself and dies with
him. La Rogue v. United States (239 U. S. 62). See Philomme
Seith (24 L. D. 323, 327). The owner of an allotment selection,
even before its approval, has an inheritable interest (United States-
v. Chase -(245 U. S. 89)'; Smith v. Bonifer (166 Fed. 846) (C. C. A.
9th, 1909)); which will be protected from the outside world (Smith"
v. Bonifer, supra) ; and which he can transfer within limits (Henkeel
v. United States,I supra; United States v. Chase, sprra) ; and which
is sufficient to confer on him the privileges of State citizenship as
granted to all "allottees" by the Act of 1887 (State v. Norris, spra).
Moreover, where the Government has issued an erroneous patent for
the allotment selections, the owner of such selection will be protected
inihis right against the adverse interests possessing the patent (Hy-
Yu-7se-Mil-KiN v. Smith (194 U. S. 401) ; Smith v. Bonifer (132
Fed. 889 (C. C. Ore. 1904), 166 Fed. 846 (C. C. A. 9th, 1909)')), and
.against the; Government itself. Conway v. United States (149 Fed.
261)' (C. C. Neb. 1907). In these cases the courts lay down the
principle that where an Indian has done all that is necessary and
that he can do to become entitled to land, and fails to attain the
right through the neglect or misconduct of public officers, the courts
will protect him in such right. Again, where the claimant does all

-required of him, he acquires the right against the Government for
the perfection of his title, and the right is to be determined as of
the date it should have been perfected. Payne v. New Mexico (255
U. S. 367); Raymond Bear Hill, supra.

Further, where the right to the allotment has failed to become
vested through the neglect of public officers to attach approval to
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the selection, one court has indicated that the right to the allotment
would be considered as already vested so as to be beyond the reach
of a later act of Congress. e Lemieux v. United States (15 Fed. (2d)
518, 521) (C. C. A. 8th, 1926). In the Lemieux case the Secretary's
approval under the Act of 1887 would have had to include deter-
rmination of the qualifications; of the applicants, but in the Fort
Belknap situation, no question of qualifications arises, since previous
enrollment on the allotment list is made by statute conclusive evi-
dence of the enrollee's right to allotment. Thus the position of the
Fort Belknap allottee compels even more strongly to the conclusion
suggested in the Leenieur case. It has also been suggested that
where the Indian possesses all the qualifications entitling him to an
allotment, the Secretary has no longer any discretion to refuse
approval. See State v. Norris, supra (55 N. W., at p. 1089).

It would appear, therefore, that whether or not a constitutional
question would arise if Congress prohibited the perfection of un-
approved allotment selections in the ordinary case, since the right
to the allotment is not yet vested in -the instance of these 20 unap-
proved Fort' Belknap selections, two factors militate against the
power of Congress: One is the fact that the failure of approval be-
fore the act in question was passed is due to the negligence of the
Government officers charged with the making of allotments. Equity,
on these facts, would step in and protect' the inchoate right as a
vested right. The second is the fact that the approval required is
not of a discretionary nature. Since the Secretary was under duty
to correct the clerical errors, the right to the patent is nearly as
strong where the allotment was not approved for such error as where
-it was approved but not patented for the same type of error.
* This consideration of constitutional problems compels me to the
.conclusion that the natural and reasonable interpretation of the first
section of the Wheeler-Howard Act expounded in the earlier part of
this opinion should be adopted. It is axiomatic that where a statute
is reasonably susceptible of two interpretations, one of which might
'permit successful assault upon its constitutionality, the other inter-
pretation should be chosen, See United States v. Delaware and
Hudson Railroad Company (213 U. S. 366, 407).

I am of the opinion, therefore, that 'your question should be an-
swered in the affirmative. The first section of' the Wheeler-Howard
Act does not prevent the patenting or the approval 'and patenting
.of the 25 Fort Belknap allotment selections in question. -

*Approved: ' ^
OSCAR L. CHAPMAN,

Assistant Secretary.i
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STATE OF ARIZONA

Deoided July 18, 1935

EXOnANGE or PuBio LADSs-SEC. 8, TALOmR GRAZING ACT-REVOcATIn OF
WITHDRAWAL-ACTION UPON APPLICATION ERRONEouSLY TENDERED.

An application by the State of Arizona under section S of the Taylor
Grazing Act to exchange school sections without, for lands within, a
withdrawal to effect exchanges authorized by the Act of June 14, 1934
(48 Stat. 960) is not allowable, and the application may not be suspended
to await revocation of the withdrawal and possible restoration to such
form of disposal.

WALTERS, First Assistant Secretary:
October 30, 1934, the State of Arizona applied (List No. 075592)

for an exchange of lands under section 8 of the. Taylor Grazing Act,
approved June 28, 1934 (48 Stat. 1269).. The lands applied for are
located in Sees. 23, 24, 25, 26, 27,28, 29, 34 and 35, T. 31 N., R. 4 W.,
and Sec. 10, T. 23 N., R. 2 E., all in Coconino County. The lands
offered in exchange are certain school sections in T. 7 N., Rs. 18 and
19 W., and T. S.N., IRs. 10 and 11 W., all in Gila County.

On July 9, 1934, the Secretary of the Interior, under the authority
of the Act of March 3, 1927 (44 Stat. 1347), temporarily withdrew all
unentered, unreserved, unappropriated, and undisposed of public
lands within Apache, Navajo and' Coconino Counties for the: purpose
of retaining sufficient public land to effect the exchanges of lands
authorizedunder the Act of June 14, 1934 (48 Stat. 960), which with-
drawal remains unrevoked. Said withdrawal was made subject to
:all prior valid rights and claims of any persons initiated under the
public land laws prior to July 9, 1934.i

It suffices to say that the Act of June 14, 1934, authorized exchanges
of school lands'within the Navajo Reservation for public lands with-
in the aforesaid counties, and upon the completion of such exchanges
and the consolidations, it authorized the exchange of remaining
school lands in the counties mentioned for public lands in said coun-
ties, but did not authorize the exchange of school lands without said
counties for public lands within them.

By decision of: April 2, 1935, the Commissioner of the General
-Land Office held the application of the State for rejection on the
ground that the. lands were embraced in the prior withdrawal of July
9, 1934, and were not subject to the exchange provisions of the Taylor
Grazing Act. No error is seen in so holding.

The State'alleges "there is an excess of available land in these coun-
ties more than sufficient: for the satisfaction of exchange rights and
the government at this time has satisfied considerable of the exchange
rights and is aware as to where the 'remainder is to be placed
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: - *"v; that the application of the State interferes only to a minor
degree with the plans and exchanges contemplated by the Indian
Bureau, "and contends that the application should be allowed to
remain of record until the withdrawal of July 9, 1934, is revoked, in-
asmuch as its purpose will soon be served" and the only result of
the present order of cancelation will be to cause the State to refile
thereafter.

Under the Executive order of withdrawal (No. 6910)' of Novem-
ber 26, 1934, as amended May 20, 1935; upon the revocation of the
withdrawal of July 9, 1934, the former would become applicable to
the land in question "unless expressly otherwise provided in the order
of revocation", and exchange of school lands for public land would

* be allowable. It, however, cannot be assumed that provision will not
be made in the order of revocation rendering the withdrawal of No-
vember 26, 1934, inapplicable. No warrant is seen for holding in
suspension the present invalid application.

The Commissioner's decision is
Affmed.

EDWARD A. GIRARD

Decided July 23, 1935

STOCx-RAISING HOMESTEAD APPLIcATION-WITHDRAWAL UNDER TAYLOR GRAZING
AcT-EXECIVE. ORDER oF Novnm'.t 26, 1934-SAvING CLAUsE.

The clause in the Executive order of November 26, 1934, which renders the
public-land withdrawal provided for therein subject to "valid existing
rights", includes the case of one whose application to make a stock-
raising homestead entry was subsequent to the date of the order, but who,
before the order became effective, 'purchased the improvements and relin-
quishment of a prior entryman, established residence on the land With his
family, and has since maintained residence thereon.:

WALTERS, First Assistant Secretary:
Oil January 2, 1935, Edward A. Girard filed a stock-raising home-

stead application for all of See. 24, T. 9 N., R. 6 W., G. & S. R.M.,
Arizona, together with a copy of an agreement showing that on Octo-
ber 1, 1934, he had agreed to purchase the improvements and the
'Elinquishment of the entry of one Marvin H. Turner on said land,

(he consideration for the agreement being $500 in cash, $200 payable
on November 1, 1934, $200 onDecember1, 1934, and the balance on or.

.about January 2, 1935, when the relinquishment should be filed. The
app icant also filed an affidavit, alleging that he: established rsiclence
on the land on October 1, 1934, and had: lived thereon continuously
since that date; and that his improvements consisted of a four-room
dwelling house 28 feet by 28 feet, a chicken house 20 feet by 60
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feet, a barn and cow lot, fences and chicken equipment. The register
suspended the application for action by the General Land Office
but recommended' allowahie.

By decision of March 20, 1935, the Commissioner of the General
Land Office rejected the application on the ground that the land had
been withdrawn from settlement and entry on November 26 ,1934.
He said:

The fact that Girard settled on the land embraced in an intact entry of
another, and prior to said withdrawal order of November 26, 1934, would not
establish such a right as would except the land from the. withdrawal order, as
the former entry was not relinquished until after November 26, 1934.

The applicant has filed an informal appeal. In addition to a
repetition of the facts 'hereinbefore stated, he says:

I applied every available dollar on the contract and by the, first of the year
had invested in the neighborhood of $1,000 in said property. This represents
a very important investment, in my present financial standing.

I took possession of the property on October 1, 1934, and with my wife and
two children have lived here up to date. We are making a last stand against
this ever pressing depression and have managed thus far to keep off relief.
We need this home.

It is clear that to deprive this appellant of his home and the
land involved would be an act of extreme harshness and the De-
-partment is-unwilling to affirm .the Commissioner's decision unless
no other action is possible.

In the withdrawal order of November 26, 1934, it is provided
that--

The withdrawal hereby effected is, subject to valid existing rights.

In interpretation of this part of the order the Secretary of the
Interior has approved a generous principle of recognition of equi-
table rights set forth in the language of the Solicitor as follows (See
Solicitor's Opinion approved February 8, 1936, 55 I. D. 205):

Of course, all valid entries are protected, and I believe also that all prior
valid applications for entry, selection, or location, which were substantially
complete at the date of the withdrawal, should be considered as constituting
valid existing rights within the meaning of the saving clause of the withdrawal
order. Claims under .the color of title act, of December 22, 1928 (45 Stat. 1069),
should likewise be regarded as valid existing rights when bona fide and
substantial rights thereunder existed at the date othe withdrawal. I believe
this protective provision should be generously applied.' The public interest
in particular tracts within the confines of the broad expanse thus withdrawn
is too inconsequential to justify the striking down of individual rights through
technical construction or harsh application of the protective provision of the
order.

In the case of Willicme v. Brenin (51 L. D. 225), the Depart-
ment held that the saving clause in the Executive order of Decem-
ber 8, 1924, which excepted from the operation of the withdrawal
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"any valid existing rights in and to" the lands on the islands off
the coast or in the coastal waters of the State of Florida, withdrawn
by it, protected, upon cancelation of an entry as the result of a,
contest, the preference rights of the contestant which had been
earned, although not actually awarded prior to the withdrawal.

On March 14, 1914 (43 L. D. 187), the Department issued
instructions as follows:

A contestant who settles upon the land embraced in the, entry under contest
and maintains residence thereon, may be credited with the full period of such
residence where the contested entry is afterwards canceled and the contestant
is permitted to make homestead entry.

It will thus be seen that the Department does not hold that a
valid settlement cannot under any conditions be made upon land
embraced in an entry intact of record. In the present case the
former entryman had given up possession, having agreed that the
appellant should have full ownership of the improvements on the
land and a relinquishment of the entry upon payment of a specified
sum of money, payable in installments. The entryman had to all
intents and purposes given up the land and the entry Was allowed
to remain of record merely for the purpose of security for the pay-
'ment- of the agreed purchase; price. As the former entryman
acquiesced in the appellant's settlement upon. the land and occupa-
tion and possession thereof and: of the improvements thereon the
Department has no ground for charging the appellant with trespass
or for refusing to recognize that he has a valid settlement right dat-
ing from October 1, 1934, a date prior to the withdrawal order.

The decision appealed from is.
Reversed.

JOHN PHOTOS

Decided Jy 29, 1935

AMENDMENT-STOC-RAI5ING H OHMEsTEAD ENTRY-MISTAKE IN, LAN D DCmiRP-
TION-"`VALID EXISTING RIGT."E

The filing of an application, prior to the order of Withdrawal of November
2G,0 1934, to amend an entry on account of mistake in the numbers of the
tract entered, constitutes a "valid existing right" excepted from the order.

AmSrNDfmsNT-MisTc N LAND DEsCRIPTIoN-SETTLf-NoNEFFEcT oF REVOCA-
TION or PRIoR DEsIGNATION.

Where under former existing policy, stock-raising entry Was allowed for
640 acres and the entryman has made his home and a living in the stock-
raising business on the land settled upon, amendment of the entry by
eliminating 8 acres on one side and including, 80 acres on another side
of land of the same character, based on mistake in description and in
order to conform to actual settlement, will not be denied because of revoca-
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tion of the previous designation of the lands as of stock-raising character
on the ground that the 640 acres is inadequate to provide a living for a
family.

-WALTERS, First Assistant Secreta: :
December 29, 1930, John Photos made application, Denver 043503,

to make stock-raising. homestead entry for the N/2NW1/4 and E2
Sec. 15, NEl/4 Sec. 22, W1/2 NW/ 4 Sec. 23, T. 3 N., R. 102 W., 6th P. M.
The entry was allowed on January 20, 1932. On February 23,1933,
Photos filed application, under section 2372, Revised Statutes, as
amended by the Act of February 24, 1909 (35 Stat. 645), to eliminate
the W½/2NW'/4 Sec. 23 and substitute the S1/2SE/4 Sec. 10 in the
same township and range, followed by a petition for designation
of the land as subject to the stock-raising homestead law.

On August 3, 1933, the Commissioner allowed the application
conditioned upon such designation of the land by the Geological
Survey. By report of July 31, 1934, the Geological Survey stated
that the land was not subject to designation for the reason that
"the value of the above-described land for grazing purposes is in-
adequate to provide a living for a family on a 640-acre homestead
tract." Attention was also invited to revocation of the previous
designation of the land within the entry July 10, 1934, by cancela-
tion order No. 130.

'By decision of September 20, 1934, the Commissioner held the
* application to amend for rejection without prejudice to the right

of the applicant to submit data to overcome the adverse conclusions
of the Geological Survey.
* The entryman has appealed. The gist of his averments is that
when he made the entry he did not know exactly where the lines
of the claim were and was of the opinion that the S/2SE'/ 4 Sec. 10
was within the entry; that under this impression he built a road to
his house, the part thereof on the S/2SE/ 4 Sec. 10 being. of the
value of $150; that he also placed a reservoir on this tract worth
$50; that the road is necessary to gain access to his house, and the
reservoir is a permanent improvement, necessary in his stock raising
operations;

That he has resided on said entry in compliance with the law and has placed
valuable improvements thereon and said entry is a needed and necessary part
of his livestock operations

That he has made a living for himself and his family during the period of
holding said entry and that such living has been made from his livestock which
are run in connection with his homestead.

That the land in said Sec. 10 is of the same identical character as that in the
balance of his application and should be designated as coming under the stock-
raising homestead act.

It is believed that the entryman presents a case where amendment
is allowable under the Act of February 24, 1909, due to a mistake in
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expressing the numbers of the tracts sought to be entered, provided
the land is subject to entry. The purpose of section 2372 Revised
Statutes as amended was to make it mandatory upon the Secretary
to grant such amendments as are specified therein. Elbert L. Sibert
(40 L. D. 434); Loyd Wilsson(48 L. D. 380).: Entryman's applica-
tion, which appears, to be sufficient in form and substance to satisfy
the conditions of the act. of 1909, was filed before the withdrawal of
public: lands from entry by Executive order of November 26, 1934.
If the land is subject to entry the entryman has.,"a subsisting valid
right", saved by said order, to have his entry amended, as requested.

The only legal impediment to said entry is the fact that the land
has not been designated under the stock-raising homestead act. I
the present case the entryman, under the former policy and practice,
was allowed to make entry of 640 acres, is making his home on the
land, has made stock-raising improvements thereon and is making
his living in the stock-raising business. His rightsto the land en-
tered are in no way affected by the revocation of the designation
and under the circumstances there is not much force to the objection
of the Geological Survey to allowing the entryman to eliminate 80
acres on the west side of his entry and include 80 acres on the north
side of like character, on which he has expended time and money, for
the reason that 640 acres of the class of lands involved will not sup-
port a family. The allowance of the amendment under the circum-
stances would not prejudice the public interest, nor be heedless of the
reasons that underlie the rule announced by the Geological Survey
and would be of considerable advantage to the entryman. The land
will therefore be considered as subject to designation as stock-raising
land for the, purpose of this amendment, and the Commissioner's
decision is therefore

Reversed.

JAMES J. SPILLANE

DeeMed 1lJuly 30, 19S5

RIPA iAN RIGHTS-UNITED STATES SVES-MEANDEP LINE-BuNDARY, WHAT
CONSTITUTE S. : : 

In surveys by the United States Government, the meander lines which are
run along or near the margins of streams or lakes are for the purpose
of ascertaining the area of the upland, and not for the purpose of limiting
the title of the grantee to such meander lines, the waters themselves
constituting the real boundary.

RIPABIAN RIGETS-TIrm To: SuBmsRGED LANDS-PATENT, ESTRIOTED OR

UNESTRICTED-LAw OF THE STATE.

In the case of navigable waters, the submerged lands do not belong to the
'Federal Government, having passed to the State upon its admission to
the Union. In the case of lands bounded by nonnavigable waters, title
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to the submerged, lands' is surrendered if the patent for the marginal
uplands issues without reservation or restriction. In either case, the
effect of the grant on the title to the submerged lands will depend upon
the law of the State where the lands lie.

RIPARaAN RTs-STAnT OF MIGAN-EXTENT O T T SMEGED
LANDS-SHoRE PROPRIETOR.

In the State of Michigan, in the absence of words of reservation or restric-
tion, or unless the contrary appears, a grant of land bounded by a water-
course conveys riparian rights, and the title of the riparian owner extends
to the middle line of the lake or stream. The shore proprietor takes by
virtue of shore' ownership,. and his interest in the bed .of the lake orf

* stream is acquired as appurtenant to the grant, the extent of his interest
depending upon his frontage and the form, length,. and breadth of the
body of water upon which his land abuts.

OIL AND GAS LANDS-POsPECTING PErMIT APPLcAvTro-NONNAvIGABLE LAiiE.

Lands beneath the waters of a nonnavigable lake which is surrounded by
tracts which have been patented by the Government are not subject to oil
and gas prospecting under the terms of the Mineral Leasing Act of
February 25, 1920.

WALTERS, First Assistant Seeretary:a
James J. Spillane has appealed from the decision of the Com-

missioner of the General Land Office, dated April 29, 1935, rejecting
his two' applications for oil: and gas permits filed under the Mineral
Leasing Act of February 25, 1920 (41 Stat. 437, 441), for certain
lake-bed lands in T. 10 N., R. 5 W., Mich. M., in Montcalm County,
Michigan.

It appears that all of the lands were disposed of many years ago
in the sections embraced in the applications, in accordance with
the survey plats, the patents describing the surveyed tracts border-
ing the meandered lakes. The applications were rejected on the
ground that inasmuch as unrestricted patents had issued for the
surveyed uplands, this Department had no further title to the water-.
covered areas.

The Department has carefully considered.the brief filed in support
of the appeal and has also heard the argument of the claimant sub-
initted orally.

This case is controlled by principles which have become so firmly
established through repeated announcements and reaffirmances by
the courts and by this Department as to require citation of only a few
authorities without elaborate discussion.

In analogous cases the Department has rejected similar applica-
tions for lands in the beds of meandered lakes. In doing so, the
rule announced by the Supreme Court in the leading case of Hardin
v. Jordan (140 U. S. 371) was applied. In that case the court said:

It has been the practice of the'government from its origin, in disposing of
the public lands, to measure the price to be paid for them by the quantity of
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upland granted, no charge being made for the lands under the bed of the
stream, or other body of water. The.meander lines run along or near the
margin of such waters are run for the purpose of ascertaining the exact
quantity of the upland to be charged for, and not for, the purpose of limiting
the title of the grantee to such meander lines. It has frequently been held,
both by the Federal and state courts, that such meander lines are intended for
the purpose of bounding and abutting the lands granted upon the waters whose
margins are thus meandered; and that the waters themselves constitute the
real boundary.

That decision was rendered in 1891, and it is still recognized as a
correct exposition of the common law on the subject, and applicable
in the interpretation of Federal land patents. In the later case
of Hardin v. Shedd (190 U. S. 508) the court again-clearly stated
its position as to the effect of Government patents for lands border-
ing upon either navigable or nonnavigable bodies of waters. In the
case of navigable waters, the submerged lands do not belong to the
Federal Government, having passed to the State upon its admis-
sion to the Union. In the case of lands bounded on nonnavigable
waters, title to the submerged lands is surrendered if the patent
for the marginal uplands issues. without reservation or restriction.
In either case, the effect of the grant on the title to the submerged
lands will depend upon the law of the State where the lands lie.

This rule seems to be: well established in the State of Michigan.
See case of Grand Rapids Ice and Coal Co. v. Soutth Grand Rapids
Ice and Coal Co., (60 N. W. 681). The decision in that case states
the following principles: Unless the contrary appears, a grant of
land bounded by a watercourse conveys riparian rights, and the
title of the riparian owner extends to the middle line of the lake or
stream; that the shore proprietor takes by virtue of shore owner-
ship, and his interest in the bed of the stream is acquired as appur-
tenant to the grant, and the extent of that interest depends upon his
frontage, and the form, length and breadth of the body of water
upon which he abuts,

In a comparatively recent case (Lee WTilson and Company v.
United States, 245 U. S. 24, 29), Chief Justice White summarized
the prior holdings of the Supreme Court on this subject in the fol-
lowing language:

* * As a means of putting out of view questions which are not de-
batable we at once state two legal propositions which are indisputable because
conclusively settled by previous decisions.

First. Where in a survey of the public domain a body of water, or lake is
found to exist and is meandered, the result of such meander is to exclude
the area from the survey, and to cause it as thus separated to become subject
to the riparian rights of the respective owners abutting on the meander line
in accordance with the laws of the several States. Hardin v. Jordan, 140
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U. S. 371, Kean v. Calumet Canal Co., 190 U. 452, 459; Hardin v. Shedhi,
190 U. S. 08, 51I.0

Second. But where upon the assumption of the existence of a body of
water .or lake a meanddr line is through fraud or error mistakenly run
because there 'is no such body of water, riparian rights do not attach because
in the nature of things the condition upon which they depend does not exist,
and upon the discovery of the mistake it is- within the power of. the Land
Department of the United States to deal with the area which was excluded
from the survey, to cause it to be surveyed and to lawfully dispose of it.
Niles v. Cedar Point Club, 175 U. S. 300; French-Glenn Live tock Co. V.
Springer, 185 U. S. .4T; Security Land & Exploration Co. v. Burns,'193 U. S.
.267; Chapman & Dewey Lumber Co. v. St. Francis Levee District, 232 U. S. 186.

It is urged, however, that the force of these prior rulings no
longer obtains since the very recent decision, rendered on April 1,
1935, by the Supreme( Court in the case of United States v. Oregon
(Vol. 9, page 573, L. ed., 295 U. S. 1). This contention cannot be
admitted. Nothing is found in that decision'to disturb the former
cases hereinabove cited. On the contrary, there is an express re-
affirmance of the established rule. This .is shown succinctly in
headnote No. 15, and is stated in the body of the opinion, with refer-
ence to lands under nonnavigable waters, as follows:

It is true, as was specifically, pointed out in Oclahoma v. Tewas, supra (258
U. S. 594, 596, 66 L. ed. 779, 780, 42 S. t. 406), that the disposition of such
lands is a matter of the intention of the grantor, the United States, and "if its
intention be not otherwise shown it will be taken to have assented that its
conveyance should be construed and given effect in this particular according
to the law of the state in which the land lies." This was the effect of the
decisions in Hardin v. Jorda; 140 U. S. 371, 35 L. ed. 428, 11 5. Ct. 808, 838,
supra; Mitchell v. Smale, 140 U. S. 406, 35 L. ed. 442, 11 S. Ct. 819, 840;, and
Kean v. Calumet Canal & Improv. Co., 190 U. S. 452, 47 L. ed. 1134, 23 S. Ct.
051, in which conveyances bounded upon the waters of a non-navigable lake
were, when construed in accordance with local law, held impliedly to convey
to the middle of the lake.

In that case, however, the facts were that the lands within the
meander line, had been withdrawn and reserved -prior to the effective
date of the grant to the State. The effect of this condition is
sufficiently stated in headnote No. 1, as follows:

The setting aside, by executive order, of lands of the United States within
a meander line boundary, as a bird reserve, precludes the passing of such
lands to the state as incident to a school land grand of upland, where the
order preceded the approval of the survey of the upland, notwithstanding
it antedated the effective date of the Migratory Bird Treaty Act of July 3, 1918
(40 Stat. at L. 755).

One feature of the argument is that the surveyor had no right
to meander such lakes and to exclude the lake beds from the survey.
In that connection reference is made to the early laws-which estab-
lished the rectangular system of surveys of the public lands. It
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may be said, however, that from a very'early date the surveying
regulations have carried the provision that all lakes embracing an
area of more than 25 acres should be meandered, and the courts have
given recognition to the propriety of such surveying procedure.
Reference to this matter is made in the statement of the case of
Railway 'Company v. Schurmnir ( Wall. 272). It was said that
apparently no law required what was spoken of as "meandering"
of watercourses, but that the law did require the contents of each
subdivision to be returned, and a plat of the land to' be prepared.
Reference was also made to section 9 of the Act of May 18, 1796
(1 Stat. 464), to the effect that in all cases where the opposite banks
of any stream, not navigable, shall belong to different persons, the
stream and the bed thereof shall become common to both. That
provision is now embodied in section 2476 of the Revised Statutes.
It has been recognized by the courts as applicable to nonnavigable
lakes. This provision alone shows that title to the beds of non-
navigable waters may pass to riparian owners by the issuance of
patents for the surveyed uplands. It was in effect merely a statu-
tory declaration of the common law rule.

The Department has in several cases declined to issue prospecting
permits under similar conditions. See cases of Grant L.; Shuimvway
(47 L. D. 71); Clayton Phebus (48 L. D. 128); Williarn- Erickson
(50 L. D. 281).

In this case there is no contention that any shore lands above
ordinary high water were omitted from the surveys, and it is admit-
ted that the lakes were and are nonnavigable. The patents issued
without any reservation of the lake beds. The brief in this case
refers to an unsurveyed island in each of Duck and Mud Lakes, but
the areas are not given. Whether they were of such character as-
to justify their survey at the time of the survey and disposal of the
adjacent uplands cannot be determined from the record. No deci-
sion can be rendered on the present showing as to the legal status
of these islands except to say that error in omitting them from the
survey has not been shown.

As indicative of the legal principles applicable with respect to
belated surveys of small islands omitted from the original surveys
of the adjacent shore lands, reference is made to the case of Grand
Rapids &:Indiana Railroad Cop any v. Butler (159 U. S. 87),
which affirmed a decision by the Supreme Court of Michigan. The
island in that case contained 2.56 acres in a meandered stream. It
was 'surveyed and patented many years after the shore lands had been
surveyed and patented. The court held that the first patent carried
title to the island, since there was nothing to indicate mistake or
fraud in the original survey of the lands in the township and it
appearing that the circumstances were such at the time of the prior
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survey as naturally induced the survevor to decline to survey that
particular spot as an island.
- The decision appealed from isi found to' be correct and it is
accordingly

Affirmed.

GRAVES v. MARSHALL

Decided July 0, 1935

CONTEsT-HoMEstsAD ENTY-NOTICE-SERVICE-AATMsrNT OF CONTEST...

The contest of a homestead entry abates where there has been no service
of notice on the contestee within thirty days from date of issuance of the
contest notice.

CoRTEST-RUnES OF PRACTICE-SEVICE OF NOTICE.

The rules of practice of the Department provide, in contests, for. three modes
of service, namely, personal service, by registered mail, and by publica-
tion where the party cannot be found after diligent search and inquiry,
and affidavit to that effect is filed within thirty days from allowance of
the application to contest; and the contestant assumes the risk of service

- when he elects to adopt the method of service by registered mail. If he
has reason to apprehend that such service will not be effected within the
thirty days allowed, he should employ one of the other methods of service.

WALTERS, First Assitant Secretary:
March 15, 1934, Chester R. Marshall filed contest against the stock-

raising entry, Cheyenne 050243, of James R. Holmes, made June
17, 1930, charging that the entryman had not resided upon the land,
and notice, of contest was issued on the same date. April 18, 1934,
William C. Graves filed simultaneously a relinquishment by Holmes
of his entry and an' application to amend his own homestead appli-
cation 056470 to embrace the land relinquished, and on the same
date the register suspended the application and issued notice to
Marshall of his preference right to enter the land. April 20, 1934,
Graves filed a supplemental stock-raising homestead application
for the land.'

:On May 2, 1934, Marshall filed an affidavit alleging that on March
22, 1934, he had mailed by registered mail the notice of contest to
James; R. Holmes, Wheatland, Wyoming; that Holmes resided at
Wheatland and receives his mail at the post office at Wheatland; and
that on April 11, 1934, the registered letter was returned to him
marked unclaimed.' The affidavit was accompanied by the unclaimed
letter. Marshall also filed on May 2 application to make homestead
entry of the land. On the same date, the register issued notice to
Graves of the filing of Marshall's homestead application, and allowed
the former twenty days to file affidavit requesting a hearing at
which he might show: (1) that the contest charge was not true; (2)
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that the contestant is not a qualified applicant; and (3) that the
land is not subject to his application. Graves was further notified
that: if he failed to take the action required the application of
Marshall would be allowed and his rejected.

By letter of May 5, 1934, in reply to an inquiry by the register, the
postmaster at Wheatland advised him as follows:

In reply your letter of May 2, 1934, you are advised that James R. Holmes
is now and has been receiving his mail here. The registered letter addressed
to him which was returned April 11, 1934, marked unclaimed, should have
been marked refused. He stated to one of the clerks that he thought he knew
who the letter was from and that he would not call for i t.

Graves appealed from the register's action, contending that the
contest had abated under Rule 8 of Practice, no service of, contest
having been made on contestee within thirty days from issuance of
notice.

By decision of October 19, 1934, the Commissioner of the General
Land Office held that the filing of the relinquishment, April 18, 1934,
was the, result of Holmes' knowledge of. the pending contest, that
the register had correctly followed the instructions in Circular 225
(42 L. D. 71), affirmed his action and rejected Graves' application.

An appeal by Graves brings the case before the Department.
Assuming the truth of the statements in the postmaster's letter,

those statements do not show service of notice of contest on the entry-
man. The sending of a notice, of contest by registered mail to the
entryman's record address is no more than an attempt to make serv-
ice, and without delivery of the notice to him there is no service.
The rules of practice provide for three modes of service: (1). by per-
sonal service; (2). by registered mail; and (3) by publication under
the provisions of Rule 9 where the party cannot be found by due
diligence and inquiry and affidavit is filed to that effect within thirty
days from the allowance of the application to contest. The contest-
ant assumes the risk of service of the contest when he elects to adopt
the method of service by registered mail, and when he has reason to
apprehend that such service will not be effected within the thirty
days, as Rule 8 requires, in the exercise of due diligence he should
employ one of the other methods mentioned above to save his contest.

The affidavit of the contestant filed May 2 was an admission that
service of contest had not been made within the time required under
Rule 8 of Practice, and apprized the register of the fact that
the contest had abated under said rule. The provision of section 3
of Circular 225 applied by the register reads:

Where a good and sufficient affidavit of contest has-been filed against an
entry and no notice of contest has issued on such affidavit, or, if issued,
there is no evidence of service of such notice upon the contestee, if the
entry should be relinquished you will, as heretofore, immediately note the
cancellation of the entry upon the records of your office. In such cases for
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purposes of administration a presumption will obtain that the contest in-
duced the relinquishment and you will at once so notify the contestant and
that he will be allwed to make entry accordingly. If the relinquishment is
accompanied by the application of another than the contestant you will at
once advise the applicant of the pending contest and of the presumptive
preference right thereunder, and that should the contestant in the exercise
of such right make timely application for the land, showing himself duly
qualified, said right can only be avoided on a showing that the contest
charge was not true, or that the contestant is not a qualified applicant, or
that the land is not subject to his application. Should the contestant apply
for the lands, showing himself duly qualified within the preference-right
period, and the intervening applicant file request for a hearing, with his
corroborated affidavit as to the facts above stated in avoidance of a prefer-
ence right in the contestant, within 20 days after the filing of the contest-
ant's application, hearing will be had, after at least 30 days' notice to all
interested parties, upon the issues thus presented, the intervening applicant
having the burden of proof.

But these instructions are predicated on the assumption that at the
time the relinquishment is filed there is pending a valid contest. It
does not apply where and when it appears that there has been no
service of notice on the contestee within thirty days from the date of
the issuance of the contest notice and the contest has consequently
abated. The rule laid on Graves to apply for hearing was therefore
error. Instead, the register should have noted abatement of the con-
test of Marshall and considered the applications of Graves without
regard to the contest.

For the reasons stated, the Commissioner's decision is
Reversed.

POSPHATE REGULATIONS AMENDED

[Circular No. 1363, modifying Circular No. 69]

DEPARTMENT OF THE INTERIOR,

GxNwRAL LAND OFFICE,
Washington, D. C., August 9, 1935.

REIsTFrs, UNITED STATES LAND OFFICEs:
Under the existing regulations Circular 696 (47 L. D. 513), as

amended by Circular 936 (50 L. D. 503), governing the disposition
of phosphate deposits under the Leasing Act of February 25, 1920
(41 Stat. 437), and acts amendatory thereof, the practice is to award
phosphate leases to applicants therefor without competitive biddingX
This system of disposing of phosphate deposits has proved unsatis-
factory.
- Accordingly, sections 7 to 10, inclusive, of Circular 696, are hereby
amended as follows:

7. Action b Registr.-An application when filed with the district land office
will be given the current serial number, promptly noted of record, and trans-
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mitted to the Commissioner of the General Land Office, accompanied with a
statement as to the status of the lands embraced therein. After the receipt
of such application, no applications, filings, or selections for the lands embraced
therein will be permitted until so directed, except applications under this act.

S. Action in General Land Offlce.-Upon receipt in the General Land Office,
said application will be referred;:to the Geological Survey for determination as
to whether the lands or deposits are properly subject to lease, and to fix the
minimum terms on the basis of which the lease will be offered for sale. When
the lease applicant shall have signified his consent thereto, the lands or deposits
will be advertised for lease to the bidder offering the highest bonus therefor;
but if no bonus is- offered the lease will be awarded to the petitioner, subject to
the approval: of the Secretary of the Interior.

8 (a). Notice of lease offer.-The register of the appropriate district land.
office: will be directed to publish notice of the offer of the lands or deposits for.
lease for a period of :30 days in a newspaper of general circulation to be, desig-
nated by the Commissioner of the GeneralLand Office in the, county in which
the lands or deposits are: situated. Such notice shall state the date and the
hour on which bids will be received at the district land officer such date to be
not earlier than the last day of publication, and shall describe the land, the
amount of royalty and rental to be charged, the minimum investment required,
and that the sale of lease will be made at public auction at the time fixed to
the qualified bidder offering the highest bonus for the privilege of leasing the
lands or deposits on the terms therein set forth. A copy of the notice will also
be posted in the district land office during the period of publication thereof
Publication of the offer will be at the expense of the Government.

All bidders at any public sale of leases are warned against committing any
act by intimidation, combination, or unfair management, to hinder or prevent
bidding thereat; in violation of section 59 of the Criminal Code of the United
States, approved-March 4, 1909.

9. Auction of lease.-At the time fixed in the notice, the register will, by
'public auction at his office, offer the land or deposits for lease on: the terms and
conditions fixed in the notice to the qualified bidder of the highest amount of-
fered as a bonus for the privilege of leasing the land, subject to the approval
of the Secretary of the Interior. The successful bidder must deposit with the
register on the day of sale a certified check or cash, for one-fifth of the amount
of his bid, such sul to be deposited by the register in his account "Trust
funds-Unearned money.":

9 (a). Right to reject bids.-The right is reserved by the Secretary of the
Interior to reject any and all bids; and should a bid be rejected; the deposit
made by the bidder will be returned.

10. Aotion by bidder.-The successful bidder will be allowed 30 days from
date of auction within which to (a) file in the district land office a lease,
duly executed by him in quintuplicate in the form herein prescribed; (b) file
evidence of qualifications as prescribed by par graph 6 hereof, unless such
evidence has theretofore been filed; (c) file the bond required' by section 2 (b)
of the lease, or United States bonds in lieu thereof under the act of February
24, 1919: (40,Stat. 1148) ; (d) pay the remainder of the bonus bid by him and
the annual rental for the first year of the lease, together with the required
filing fee of $2 for each 160 acres of land, or fraction thereof, but in no case
less than $10.

10 (a). Action by district land oe.-At the end of the 30 days allowed
the successful bidder, or sooner, if the foregoing be complied' with by him, the
district land office will forward by special letter all papers with full report



.55] DECISIONS OF THE DEPARTMENT OF THE INTERIOR 319

of action taken. In case of default, the amount deposited by the bidder will
be forfeited, and disposed of as other receipts under this act.

All former instructions relative' to phosphate leases are hereby
modified in so far as they are inconsistent herewith.

FRED W. JOHNSON, Comnmissioner.
Approved:

T. A. WALTERS,V
First Assistant Secretary.

SODIUM REGULATIONS AMENDED

[Circular No. 1364, modifying Circular No. 1194]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Washington D. C., August 9, 935.

REGISTERS, UNITED STATES LAND OFFICES:
Under the existing regulations (Circular 1194, 52 L. D. 651), gov-

erning the disposition of sodium deposits under the Leasing Act of
February 2, 1920 (41 Stat. 4379, and acts amendatory thereof,- the
practice is to award sodium leases to applicants therefor without
competitive bidding. This system of disposing of sodium deposits
hasL proved unsatisfactory.

Accordingly, sections 4 to 8, inclusive, Title II, of Circular 1194,
are hereby amended to read as follows:

4. Aotion in General Land Offce-Upon receipt in the General Land Office,
said application will be referred to the Geological Survey for determination as
to whether the lands or deposits are properly subject to lease, and to fix the
minimum terms on the basis of which the lease will be offered for sale. When
the lease applicant shall have signified his consent thereto, the lands or
deposits will be advertised for lease to the bidder offering the highest bonus
therefor; but if no bonus is offered the lease will be awarded to the petitioner,
subject to the approval of the Secretary of the Interior.

5. Notice of lease offer.-The register of the appropriate district land office
will be directed to publish notice of the offer of the lands or deposits for lease
for a period of 30 days in a newspaper of general circulation to be designated
by the Commissioner of the General Land Office in the county in which the
lands or deposits are situated. Such notice -shall state the date and the hour
on which bids will be received at the district land office, such date to be not
earlier than the last day of publication, and shall describe the land, the amount
of royalty and rental to be charged, the minimum investment required, and
that the sale of lease will be made at public auction at the time fixed to the
-qualified bidder offering the highest. bonus for the privilege of leasing the lands
or deposits on the terms. therein set fourth. A copy of the notice will also be
posted in the district land office during the period of publication thereof.

tfiblication of' the offer will be at the expense of the Government.
All bidders at any public sale of leaSes are warned against commjtting any

,act by itimidatiori, combination, or unfair management) to hinder orprevent
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bidding thereat; in violation of section 59 of the Criminal Code of the United
States, approved March 4, 1909.

6. Auction of lease.-At the time fixed in the notice, the register will, by
public auction at his office, offer the land or deposits for lease on the terms and
conditions fixed in the notice to the qualified bidder of the highest amount
offered as a bonus for the privilege of leasing the land, subject to the approval
of the Secretary of the Interior. The successful bidder must deposit with
the register on the day of sale a certified check or cash, for one-fifth of the
amount of his bid, such sum to be deposited by the register in his account
"Trust funds-Unearned money."

6 (a). Right to reject bids.-The right is reserved by the Secretary of the
Interior to reject any and all bids; and should a bid be rejected, the deposit
made by the bidder will be returned.

7. Action by bidder.-The successful bidder will be allowed 30 days from
date of auction within which to (a) file in the district land office a lease,
duly executed by him in quintuplicate in the form herein prescribed; () file
evidence of qualifications as prescribed by paragraph 11 hereof, unless such
evidence has theretofore been filed; (c) file the bond required by section 2 (b)
of the lease, or United States bonds in lieu thereof under the act of February
24, 1919 (40 Stat. 1148); (d) pay the remainder of the bonus bid by him and
the annual rental for the first year of the lease, together with the required
filing fee of $2 for each 160 acres of land, or fraction thereof, but in no case
less than $10. 0 : , I X I I I I I

S. Action by district and office.-At the end of the 30 days allowed the
successful bidder, or sooner, if the foregoing be complied with by him, the
district land office will forward by special letter all papers with full report
of action taken. In case of default, the amount deposited by the bidder will
be forfeited, and disposed of as other receipts under this act.

All former instructions relative to sodium leases are hereby modi-
fied in so far as they are inconsistent herewith.

FRm W. JOHNSON, Comnssizoner.
Approved:.

T. A. WALTERS,
First Assistant Secretary.

EXTENSIONS OF TIME FOR HOMESTEAD AND DESERT LAND
PROOFS UNDER ACT OF JULY 26, 1935 (49 STAT. 504)

[Circular No. 1365]

DEPARTXMENT OF THE INTERIOR,

GENERAL LAND OFFIExc

Washington, D. C., August 14, 1935.
REGISTERS, UNITED STATES LAND OFFICES:

The Act of July 26, 1935 (49 Stat. 504), entitled "An Act to fur-
ther extend the period of time during which final proof may be
offered by homestead and desert land entrymen", reads as follows:

That section 1 of the Act entitled "An Act to extend the period of time during
which final proof may be offered by homestead entrymen", approved May 13,

[Vol.
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1932, as amended, is amended by striking out "December 31, 1984" and inserting
in lieu thereof "December 31, 1935."

The instructions in Circular No. 1311 will be followed in granting
relief under this act, the only changes therein made necessary by this
act being that wherever the year 1934 appears it should be changed
to 1935 and the following should be added to the title.

Amended by Act of July 26, 1035 (49 Stat. 504), so as to apply to final proofs
becoming due on or prior to December 31, 1985.

Such changes have been made on the supply of said circular in this
office. You will make similar changes in all copies of said circular in
your office before sending them out to persons making requests for
samne.

FRED W. JHNsON comnmisioner.
Approved:

T. A. WALTERS,
First Asststant Secretary.

SALE OF ELECTRIC ENERGY FROM KETCH HETCHY POWER SITE,
CALIFORNIA

Opinwon, August 24, 1935

PUBLIC DOmAIN-HETcH HETcEy PROJECT-AITHoIRITY OF CoNGREss.

Congress, in the exercise of its duly delegated legislative powers under
the Constitution, had full authority to prohibit access to the Federally
owned land embracing the Hetch Hetchy Project, by any individual or
corporation, and full authority to dispose of such land or of the right to
generate electric energy thereon under such conditions as it saw fit to
impose.

POWER SITE-RETCH HETCHY-SALE OF ELECTRIC ENERGY-RAKER ACT, SEC. 6.

Seetion 6 of the Act of December 19, 1913 (38 Stat. 242, 245), commonly
termed the Raker Act, provides: "That the grantee is prohibited from ever
selling or letting to any -corporation or individual, except a municipality
or a municipal water district or irrigation district, the right to sell or
sublet the water or the electric energy sold or given to it or him by the
said grantee: * * *" Held, That a sale by the grantee, the City and
County of San Francisco, to a private utility corporation, of the electric
energy developed under its grant, with a view to resale and distribution
by said corporation to consumers of electricity, constitutes a violation of
the act.

PoWER SIrEr-HnTc HETcHY-RAKER Ar-SALr OF ELEvrric ENERGY BY ITY
AND COUNTY OF SAN FRANcIsCO TO PRIVATELY OwNED UTILITY OMPANY.

An act of Congress which granted to the City and County of San Fran-
cisco authority to generate and. sell to municipalities and water and irri-'
gation districts electric power produced on public lands of the- United

20683-35-uOL. 55 21

321



322 DECISIONS OF THE DEPARTMENT OF TE INTERIOR

States, forbade the selling, assigning, or transferring of such electric power
to "any private person, corporation, or associaton." The- grantee entered
into a contract with a' private company for the distribution of the power
so generated, which company has since distributed and sold electric cur-
rent in San Francisco. Held, That although the contract entered into was
stated to be one of agency or consignment, and not one of sale, and the
language of, consignment was employed, the contract, when judged by the
substance of its terms, must be held to be one of sale, the disposition. of
the electric power being under conditions necessarily contemplating its
resale to consumers.

HETcu HETCHY PROJFCT-RARrzs ACT-LEISLATIVE INTENT.

The legislative history of the Raker Act clearly shows that the purpose
of section 6 thereof was to prevent the water or power developed on the
Retch Hetchy Project from ever falling into the hands of a private cor-
poration or monopoly. From the facts it appears that the power developed
on the Hetch Hetchy Project has fallen into the hands of just such a cor-
poration or monopoly.

ICKs, Secretary -X
The question before me for decision is whether the action of the

City and County of San Francisco in contracting with the Pacific
Gas and Electric Company for the distribution of electric power
generated by it in connection with the Hetch Hetchy Project con-
stitutes a violation of the provisions of the Raker Act (38 Stat.
242). By that act the City and County of San Francisco was author-
ized to construct and operate the Hetch Hetchy Project within the
Yosemite National Park, the Stanislaus National Forest, and the
public domain of the United States.

In the autumn of 1934 I instructed the Solicitor of the Depart-
ment of the Interior to advise me whether, in his opinion, the Raker
Act was being violated. Shortly thereafter I directed the Director
of the Division of Investigations to investigate and report to me on
the facts in connection with the arrangement between the City and
County of San Francisco and the Pacific Gas and Electric Com-
pany whereby the latter named corporation, was distributing this
electric power. This report on the facts was submitted to me on
February 4, last, with an accompanying memorandum by the So-
licitor on the law involved. Thereafter, on May 6, last, I held an
open hearing at the Interior Department- in the city of Washing-
ton, at which San Francisco and other interested parties were repre-
sented. At and since the time of that hearing several briefs per-
tinent to the inquiry have been filed with me and a considerable
amount of argumentative correspondence has been received.

After careful consideration of all the facts presented and of the
arguments made on behalf of the City and County of San Francisco,
and other interested parties, I have come to the conclusion that the
provisions of the Raker Act are being and for some time past have
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been. violated. -As the parties in interest are entitled to know upon
what grounds my conclusion is based, I shall discuss as briefly as
may be the facts and the law that seem to me to be applicable to and
controlling of the issues involved. First, however, I believe it would
be helpful to a clear understanding of the case to present a resume
of the history of the problem that is before me for decision.

On May 8, 1923, the National Park Service called to the attention
of the Secretary of the Interior the fact that the City and County
of San Francisco was openly selling Hetch Hetchy power to the
Pacific Gas and Electric Company, which, in turn, was selling that
power to its consumers. First Assistant Secretary Finney, on May
22, 1923, requested the opinion of Solicitor Edwards concerning the
legality of that procedure. In an opinion dated June 8, 1923, the
Solicitor determined that any sale of Hetch Hetchy power for the
purpose of resale ws prohibited by the Raker Act. He recognized
the fact, however, that due to the difficulty of acquiring or con-
structing a distributing' system, a great waste of power would result
unless the then existing distributing facilities might be utilized.
To obviate such a possibility of waste he suggested that an arrange-
ment be made "by which the grantee would have its power trans-
mitted over the lines of the concern owning or controlling the exist-
ing distribution system."

Presumably as a result' of this suggestion the City and County of
San Francisco on July 1, 1925, entered into a contract with the
Pacific Gas and Electric Company for the distribution of Hetch
Hetchy power. The propriety of that contract, under which power is
still being distributed by the private concern, was questioned immedi-
ately. On July 20, 1925, Acting Solicitor Wright rendered an opin-
ion in which, after a significant reference to the temporary character
of the contract and the inability of San Francisco to obtain its own
distributing systemn for at least two years, he held that the contract
was one of agency or consignment and not one of sale in violation
of the provisions of the statute. The opinion, however, did recog-
nize the fact that operations under the contract might be conducted
in'such a way as to constitute a violation of the statutory prohibitions.

A copy of that opinion was transmitted to the Attorney General
with the request that he advise the Department of his views con-
cerning-the-contract. That he refused to doon the ground that the
Department of Justice could Vnot commit itself on a legal question
which that Department might subsequently be called upon to litigate
In his letter of August 5 1925, however, the Attornev General, Mr.
Sargent, did indicate the view to be taken- on the' question. Imme-
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diately after pointing out that the contract might be viewed (1) as
proper, (2) as improper, or (3) as proper because temporary, he
stated, "In the exercise f your discretion you may come to the
conclusion that this last is the correct view." 

After receiving that advice, Secretary Work, on August 19, 1925,
wrote to Mayor Rolph of San Francisco to the effect that no action
would be taken by the Department until such time as the facts at-
tendant on the future performance of the contract with the Pacific
Gas and, Electric Company might be sufficient to indicate whether
the provisions of the statute were being met. The contract has been
in effect continuously since that time.

Apparently the issue lay dormant until it was brought to life by
Congressman Crampton who, on May 19, 1928, delivered on the floor
of the House of Representatives a vigorous attack against San Fran-
cisco, charging, among other things, the sale of electric power to the
Pacific Gas and Electric Company in "direct and open violation"
of the; Raker Act. Cong. Rec., vol. 69, p. 9236. See also Cong. Rec.,
vol. 69, pp. 9239-9242. On February 23, 1929, Congressman Cramp-
ton, wrote to Secretary West in effect demanding action because of
San Francisco's violation of the statutory provisions regarding the
sale of power. As a result of that demand Secretary West, on March'
2, 1929, wrote to Mayor Rolph requesting certain information con-
cerning the performance of the power sales contract and concerning
the time which must elapse before San Francisco might acquire its
own power distributing system. Mayor Rolph's reply of April 4,
1929, addressed to Secretary Wilbur, indicated the profits which had
been realized by San Francisco from the contract and set out in some
detail the steps which had been taken by the City and County look-
ing toward the acquisition of the distributing systems of the Pacific
Gas and Electric Company and the Great Western Power Company.
(The latter company has since been absorbed by the former.) At
that time proceedings had been begun before the California Railroad
Commission for the purpose of fixing the value of the properties of
those two companies so that a purchase might be effected.

With those materials at hand, Solicitor Finney, on May 29, 1929,
Tendered an opinion in which it was set out that "any method for
the distribution of the power generated under this grant, involving
an element of private gain, can only be justified as a temporary
arrangement, and to avoid waste, and only so long as the City and
County in the meantime are proceeding in- good faith and with
diligence to comply with the conditions and to meet the obligations
Imposed upon them by the law and the acceptance of the grant."
The Solicitor, however, refused to express his opinion on the facts
before him, saying that, since the Attorney General must bripg suit
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if a violation existed, the opinion of that official should be had.
Such an opinion was requested in a letter dated February 28, 1930..
To that request Attorney General Mitchell responded on April 26,
1930, suggesting that representatives of the two departments confer
"to develop the situation more fully."

When the representatives met it was determined that additional
information was necessary. Eventually it was learned not only that
the California Railroad Commission had fixed a value on the dis-
tributing systems of the two concerns which San Francisco desired
to purchase, but also-that the City and County had arranged to
submit to the lectors 'on August 26, 1930, a proposed bond issue
sufficient to finance the acquisition of the necessary systems. In
view of those facts the Attorney General suggested, and Secretary
Wilbur agreed, that no further action be taken until the result of
the election had been determined. The electors, however, failed
to approve the bond issue.

After that, Secretary Wilbur arranged a conference, after notice
to the Attorney General, at which San Francisco was given an op-
portunity to present its case. For the consideration of that con-
ference Secretary Wilbur, on November 8, 1930, transmitted to the
Mayor of San Francisco a memorandum stating that the Depart-
ment "cannot permit-the arrangement between the city and the
company to 'go on indefinitely, as an end in itself", and suggesting
three courses of. action open to San Francisco.: (1) the immediate
calling of another bond election; (2) the termination of the "agency"
contract in the absence of- a bond election; or (3) application to
Congress for modification of the Raker Act.

At the conference, which was held on December 4, 1930, San
Francisco submitted further argument concerning the legality of
the contract with the' Pacific Gas and. Electric Company as a
temporary -expedient. With that argument apparently there was.
submitted, although there appears to be no copy of it in the files,
a tentative program whereby San Francisco -proposed- to acquire
a distributing system and terminate the existing contract- within
three years., The-only reference found to any departmental con-
sideration given to, or action taken on, San Francisco's plea;is the
following short paragraph contained in a letter of December 8, 1930,
from Secretary Wilbur to;.Mr. John J. O'Toole, city attorney of
San Francisco:

I note that your communication advises the Department of the City's three-
year program for compliance with the provisions of' the Raker Act respecting
power distribution, which will be followed with interest. Kindly keep me
advised of the completion of the successive steps outlined.

Subsequent to this communication, the departmental files show
nothing pertinent to this question until the present inquiry was
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begun. It does appear, however, that another bond election was held
in San Francisco on September 29, 1933, for the purpose of authoriz-
ing the sale of bonds sufficient to construct a small municipal dis-
tributing system. This bond proposal was also rejected by the voters.

E- ~~~~II
It is necessary to a determination of the issues to consider in some

detail the statutory provisions relating to the disposal of the power
generated from the Hetch Hetchy Project. It is also necessary to
consider the terms of the contract under which the Pacific Gas and
Electric Company has been and is distributing that power.

In section 9 (1) of the Raker Act there is an express provision
covering the use to which electric power may be put. It is to- be
utilized first for the pumping of the water supply for San Francisco
and for the actual municipal needs of the City and County not
including "sale to private individuals or corporations." Any excess
of power must be sold, on request, to satisfy the needs of the land-
owners of the Modesto Irrigation District and the Turlock Irriga-
tion District for the pumping of subsurface waters to effectuate
irrigation or drainage and for the needs of municipalities within
those districts, again not including "sale to private individuals or
corporations." Any remaining power may be sold by San Francisco
to private individuals, corporations or others "for commercial pur-
poses." This authority is limited, however, by section 6 of the act,
which provides:

That the grantee is prohibited from ever selling or letting to any. corporation
-or individual, except a municipality or a municipal water district or irriga-
tion district, the right to sell or sublet the water or the electric energy sold
or given to it or him by the said grantee: Provided, That the rights hereby
granted shall not be sold, assigned, or transferred to any private person,
corporation, or association, and in case of any attempt to so sell, assign, trans-
fer, or convey, this grant shall revert to the Government of the United States.

It has been argued that a direct sale of power by San Francisco to
the Pacific Gas and Electric Company for the express purpose of re-
sale would not constitute a violation of the prohibitions contained
in section 6 for the reason that the company, as a public utility al
ready has the right to sell power to consumers and, thus, need not
be invested by the City and County with that right in violation of
the statutory prohibitions. This contention confuses the right or
authority of the company to sell power in general to consumers with
its right to sell them the power generated through the operation of
the Hetch Hetchy Project. It also confuses the authority of a
private corporation, under the terns of its charter and the provisions
of laws creating it,- to dispense among consumers such electric energy
as it is in a position legally to control, with the disability of the
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City and County of San Francisco, under the terms of the Retch
Hetchy grant, to sell or let Hetch Hetchy water, or power to such a 
corporation for purposes of resale to consumers. In each instance,
it is the latter, not the former, that is in issue here.

We are not particularly concerned with the question whether the
sale or disposition of Hetch Hetchy power by the Pacific Gas and
Electric Company to consumers is utra Fvres. The real question
is whether the sale or disposition of that power by the City and
County of San Francisco under conditions necessarily contemplat-
ing its resale by the company to consumers violates section 6 of
the Raker Act. This question depends not on the charter or statutory
powers of the company to dispose of electric energy whose disposi-
tion is legally subject to its control, but on the power of San Fran-
cisco to vest in the company any right to dispose of Iletch Hetchy
energy at all where the disposition contemplated inevitably must
take the form of a distribution of the power by the company among
its consumer customers. Since the only authority which- the City
and County of San Francisco can have to dispose of the electric
energy generated at Hetch IHetchy is derived from the Ietch Hetchy
grant, we-must look at the provisions of that grant and of the Raker
Act embodying it to see whether such a disposition is within or out-
side of the scope of the delegated authority. And looking at those
provisions we cannot reasonably refuse to see that under the limita-
tions on the authority of San Francisco to dispose of the Hetch
Hetchy energy, expressly imposed in section 6 of the act,'San Fran-
cisco is prohibited from making any sale of that energy to a private
corporation with a view to its resale by that corporation to its
customers. See Solicitor's opinions of June 8, 1923 (M. 10228) and
October 27, 1933 (M. 27615, 54 I. D. 316)

It has also been argued that this construction of the statute is im-
proper because it forces on San Francisco municipal ownership and
operation of distributing facilities, a result that was neither intended
by nor within the power of Congress. That Congress did not intend
to force municipal ownership and operation on San Francisco would,
of course, be immaterial even if true. An explicit prohibition by
Congress against the disposition of Hetch Hetchy power to a private
corporation for purposes of resale is not to be defeated merely be-
cause its necessary consequence is to compel San Francisco to ac-
quire and operate a distributing system of its own. Indeed, the
natural conclusion is that Congress intended to bring about the
results flowing from the limitations which it imposed. A clear ex-
pression by Congress in the statute that it was not intended that San
Francisco should acquire a municipal distributing system would, to
be sure, serve to cast doubt on the validity of any construction of sec-
tion 6 necessitating the acquisition of such a system by San Francisco



328 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

But there is nothing in the act which expressly or by legitimate im-
plication can be taken to express such an intention. In the absence
of any such expression of intention, there is no reason to refuse
either to indulge the usual inference as to the legislative intention
or to give effect to the claim of an unexpressed prohibition because
failure so to do would lead to a consequence not specifically spelled
out in the act.

The contention that Congress does not have power to compel the
City and County of San Francisco to acquire and operate its own
distributing system, while true (see UAl v. Badaracco, 199 Cal. 270),
is quite beside the point. We are not concerned here with a direct
attempt to force municipal ownership and operation on the City
and County of San Francisco by a mandatory Congressional enact-
ment. We are dealingmerely with a specification by Congress of
the terms and conditions under which it was willing to- grant cer-
tain rights to San Francisco with respect to the generation and
utilization of electrical energy on the, Federally owned land embrac-
ing the Hetch Hetchy Project. Congress, exercising its- duly dele-
gated legislative powers under the Constitution, -had full authority to
prohibit any one, including San Francisco, from having any access
at all to this land belonging to the United States. It also had: full
authority to dispose of that land or of the right to generate electric
energy thereon under any conditions which it saw fit to impose.

This is exactly what was done by the Raker Act. San Francisco
was granted certain rights on Federally owned lands, subject to va-
rious conditions, among them those contained in section 6 prohibiting
sale' for the purpose of resale of any electric power developed on the
land. The City and County was not compelled to accept the grant
if it was unwilling to observe the limitations on which the grant was
conditioned. When it accepted the grant, it acted voluntarily for
the purpose of obtaining the benefits conferred, but by that same
act it obligated itself to comply with the conditions imposed. Cer-
tainly San Francisco cannot continue to enjoy those benefits and
at the same time repudiate the conditions on which their enjoyment,
by the very terms of the grant,. is made to depend. See Denver V.

New York Trust Company, 229 U. S. 123, and also Trustees of Dart-
mouth CoIZege v. Woodward, 4 Wheat. 518; Atkins v. Kansas, 191
U. S. 207; Heiz v. McCall, 239 U. S. 175. The method by which
San Francisco is to comply with those conditions is, of course, a
matter to be controlled by the provisions of its charter. But in good
faith it must exercise its, powers to the full in order to carry out
its obligations under the Raker Act, and, if necessary, even an
enlargement or amendment of those powers must be secured.

At the hearing on May 6-it was also sought to cast doubt on the
meaning of section 6 by insisting that the requirements contained in
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section 9, subsection (in), that certain designated amounts of power
must be generated by San. Francisco "for municipal and cominer-
cial use" might be impossible to perform if sale for the purpose of
resale were not- permissible. Congress, however, provided, in section
9 (in), that lesser amounts of power might be generated if "in the
judgment of the Secretary of the Interior the public interest will be
satisfied with a lesser development." Consequently, if no market*
for Hetch Ietchy power exists which may be served without a vio-
lation of the conditions imposed by Congress, including those con-
tained in section 6 of the act, the Secretary may determine that the
public interest does not require the generation of the prescribed
amounts of power. Thus there is no conflict between the provisions
of the act and no ambiguity concerning the meaning of section 6.

For these various reasons I have concluded that section 6 of the
Raker Act prohibits the sale of Hetch Hetchy power for the purr
pose of resale and that this prohibition is legally valid. Since the
meaning of the section is, in my opinion, clear and unequivocal,
recourse to the legislative history of the Raker Act is neither neces-
sary nor permissible. I may say, however, that an exhaustive ex-
amination of the history of the Raker Act when it was being con-
sidered by; Congress unquestionably supports the interpretation
which has been placed on section 6.

The contract of July 1, 1925, between the City and County of
San Francisco and the Pacific Gas and Electric Company undoubt-
edly was drafted and executed with this section in mind and in the
light of the suggestion contained in the Solicitor's opinion of June'
8, 1923, that a temporary arrangement be made for distributing
power through the existing facilities of private concerns. Through-
out this contract the language of consignment is used. However,
true consignment is not a sale; it merely constitutes the consignee
an agent of the consignor for a particular purpose-in this case, to
sell and distribute electric power. If there be a true consignment,
the sale to the consumer is directly by the consignor. The con-
signee has not purchased the commodity himself and then resold it;
he has merely negotiated a sale for and on behalf of the consignor.
So if this particular contract is not of the latter type, if it does in
fact contemplate a purchase of power from San Francisco by the
Pacific Gas and Electric Company, it constitutes! a violation of the
Raker Act, for it also clearly contemplates that some one other than
the Pacific Gas and Electric Company may ultimately purchase the
power after it has once been delivered to that company.

The mere fact that the contract uses the language of consignment
is not sufficient to establish its character. The substance of the in-
strument may be such as to make the transaction one of sale despite
verbal twistings and turnings intended to cause it to appear to be
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one of consignment only. Standard Fashion C. v. Matgrane
Houton Co., 258 U. S. 346; Vermont Marble Co. v. Brow, 109 Cal.
236, 41 Pac. 1031; Chicerky v. Bastress, 130 Ill. 206, 22 N. E. 542.
In my opinion, in substance this contract is one of sale-sale for
the purpose of resale in violation of the statute.

In the introductory recitals of the contract there are alleged the
desire and effort of the City and County to acquire a distributing
system of its own and the necessity, in order to prevent waste of
power and loss of potential revenue, of effecting a temporary ar-
rangement whereby the company may distribute Hetch Hetchy power
until the City and County can acquire its own facilities. In the body
of the contract it is agreed that San Francisco "employs" the corn-
pany temporarily to: distribute electric energy, and that the entire
output of the Moccasin Power House,. the large unit on the Hetch
Hetchy project, except power needed for construction of the project
or needed to supply irrigation districts or other municipalities, shall
be- delivered and consigned to the company at the company's sub-
station in Newark. Based on the experience of the company in
transmitting power from Newark to consumers in San Francisco,
it is agreed that distribution losses amounting to 24 percent of the
power delivered at Newark shall be deducted from the total amount
delivered and that the company shall pay to the City and County
26.935 percent, and retain as compensation for its services 73.065
percent of the average revenue received by it for the remaining 76
percent of the "consigned" power. For the purposes of the con-
tract it was assumed that the average revenue received by the com-
pany was 2.383 cents per kilowatt hour, a figure obtained by com-
putation based upon the established rates for the year 1924. Any
change in the established rates is to cause a proportionate change
in the amount to be paid to the City and County. The contract then
provides that, in case of the refusal, failure, or inability of the com-
pany to accept and distribute the power offered at Newark by the
City and County, the company shall make payment on the basis of
the amount of power which the City and County could have
delivered.

Because of the temporary character of the arrangement, the con-
tract expressly provides for its termination at any time by either
party on one day's notice. It also provides for "immediate cancela-
tion upon request or demand of the Secretary of the Interior of
the United States should he hold that in his opinion the agreement
violates any provisions of the laws of the United States in general,
or the Raker Act in particular."

In speaking for the United States Circuit Court of Appeals for
the Eighth Circuit concerning factorage contracts, which are agency
contracts involving consignments, Judge Booth has aptly said:
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But in recent times, the real or supposed needs and exigencies of busi-
ness and the ingenuity of business men and of their lawyers have evolved a
class of contracts which have the earmarks of both sale contracts and factorage
contracts. It is not always easy to determine into which class a particular
contract falls. If it becomes necessary to decide the question, all the court
can do is to consider the various earmarks as disclosed by the contract, and
the surrounding facts and circumstances, and determine, as best it can, into
which class the contract should be placed. Mforrmna Medical Supply, Inc., v.
Ft. Dodge Seram Co., 47 Fed. (2d) 458, 460.

The difficulties surrounding the consideration of the present case
are greater by reason of the character of the commodity whichis the
subject matter of the contract. Electric power is not a tangible,
material thing. It can be stored only in quantities too small to be
:of significance in a ale or consignment contract Because of its
characteristics, power alleged to have been consigned by A to B
cannot be segregated from other power owned by B; an accounting
of the sales of the allegedly consigned power cannot be made by B
separate from an accounting of .the sales of his own power; the
proceeds of the sales of the consigned power cannot be separated
from the proceeds of the sales. of B's own power; and any unsold
surplus of the consigned pow&,. eveni it ould be segregated can7
not. for practical reasons be returned by B to A. Yet each of these
enumerated things which cannotbe done with respect to power is
if done, one of the characteristics which serves to distinguish a con-
signment from a: sale.. Because of the intrinsic nature of electricity,
therefore, the concept of a consignment thereof presents something
of ::an anomaly.: It may be that electricity is not capable of con-
signment; at least it may -not be possible of consignment to a com-
pany which distributes it, as docs the Pacific Gas and Electric Com-
pany, by means of facilities through which flows other power owned
by it.

It is, however, unnecessary to decide this question on the facts
that have been recited, inasmuch as the contract possesses sufficient
characteristics, in my opinion, to stamp it indelibly as one of sale
for the purpose of resale.

It is fundamental in the law of agency and consignments that the
activities of the agent or consignee, concerning the commodity en-
trusted to him by the consignor, are subject to the direction and con-
trol of the consignor. Yet neither this contract nor the course of
action adopted by the parties under the. contract indicates that San
Francisco retains any power to direct or control the; method of
handling, distributing, or sellint Hetch Hetchy power after it is de-
livered to the Pacific Gas and Electric Company at Newark. In the
absence of provisions forcibly compelling a contrary conclusion, this
fact alone is sufficient to classify the transaction as one of sale for
the purpose of resale rather than one of consignment for sale on
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behalf of the consignor. As incidents of this general proposition it
may be said-that mere freedom on the part of the alleged consignee in
the making of sales to customers is sometimes considered almost con-
clusive in establishing that the transaction between the alleged con-
signor and consignee is one of sale (see In re Wayside Furniture Co.,
67 Fed. (2d) 201; Cluiclering v. Bastress, 130 Ill. 206, 22 N. E. 542),
and that the fact that the alleged consignee disposes of the com-
modity in the ordinary course of its retail trade to its usual custom-
ers indicates a sale rather than a consignment (see Public Utilities
Commssion v. Landon, 249 U. S. 236, 245)..

Instead of provisions leading to a contrary opinion, this contract
contains language forcibly compelling the conclusion that the trans-
action at issue is one of sale to and resale by the Pacific Gas and
Electric Company. The company is bound to, and actually does, pay
for all power delivered to it by San Francisco whether or not thaIt
power is resold. In commenting upon this feature of the arrange-
ment the Pacific Gas and Electric Company in its April 1934 issue
of "Progress", a regular publication issued by it, stated:

The city simply turns the power on and leaves it to the P. G. and E. to
dispose of it at a time when it has a large surplus of its own.

The P. G. and E. is not like a private customer who can turn the power on
and off when he wants to. It must take all the city's power as and when it
comes and must pay for it whether it has a market or not.

There can be no doubt that this requirement of the contract defi-
nitely fixes the character of the transaction. It is one of sale for
the purpose of resale. The very essence of consignment is that the
consignee, acting merely as the agent of the consignor, effects a trans-
I er of title to the consigned commodity directly from the consignor
-to the ultimate purchaser. The consignee is merely an instrumen-
tality to effect that transfer and is not responsible to the consignor
for the pride of the commodity unless he has also acted as the con-
signor's agent for the collection of that price from the ultimate
purchaser. In the latter case -he is responsible to the consignor
either for the money actually collected by him or for the price of
the commodity sold whether or not he has collected from the con-
sumer. Whether the one or the other of these liabilities exists de-
pends on the terms of the consignment contract, but in noinstance
is the consignee directly obligated to pay for the consigned co-m-
modity if a sale of it is not effected by him. If he is obligated to
pay for everything delivered to him, he is not acting on behalf of
the alleged consignor in effecting a subsequent sale to. consumers;
he is acting on his own behalf. He' has purchased the commodity
and' a subsequent sale is a resale. See Sturrm v. Boleer, 150
U. S. 312; In re Sachs, 31 Fed. (2d) 799; In re United
States fElectrical Supply Co., 2 Fed. (2d) 38; In re Thomas, 231
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Fed. 513; Parlett v. Blake, 188 Fed. 200; Cowreta Fertilizer Co.
v. Brown, 163 Fed. 162; In re Calt, 120 Fed. 443; D.; M. Ferry Co.
v. Hall, 188 Ala. 176, 66 So. 104; Peoria Manufacturing Co. v. Lyons,
153 Ill. 427, 38 N. 1E. 661; Norwegian Plow Co. v. Clark, 102 Ia. 31,

T0 N. W. 1808; Arbucle Bro& . Kirkpatrick 'd Co.j 98 Tenn. 221,
39 S. W. 3. Compare Lucdvigh v. American Woolen Co., 231 U. S.
522.

Besides its admitted liability for power delivered, whether or
not it is sold to consumers,-the Pacific Gas and Electric Company
has assumed in addition an absolute obligation to pay for power
offered to it by San Francisco even though the company does not
acoept it. It would appear that here again the obligation is com-
pletely inconsistent with the theory of consignment. The reasoning-
in- the cases set out above establishes the fact that one who is oblii
gated to pay, whether or not he effects a sale to consumers, is a pur--
chaser and not a consignee, for the reason that any subsequent sale-
is of nobenefit to the alleged consignor and, therefore is not on his
behalf. Certainly no subsequent sale of power by the company can
be of benefit to San Francisco, and thus be made on its behalf, when-
a binding obligation to pay is imposed on the company by the mere
offer of power at Newark whether or not the company accepts it.
The contract, therefore, cannot be one of onsignment. It can, how-
ever, be one of sale, giving the right to the company to resell any
power which is received by it, for it is not inconsistent with the
theory of a contract of sale that a commodity offered must be paid
for even though it is not accepted. See Swift & Co. v. Columbus
Railway, Gas & Electric Co., I7 Fed. (2d) 46, in which substantially
such a provision was enforced in connection with the sale of electric
power.

In my opinion these significant characteristics of this transaction
between San Francisco and the Pacific Gas and Electric Company
conclusively disclose the nature of that transaction. It is a contract
for the sale of electrie power that expressly contemplates resale by
the company to the consumers who are its customers.

This conclusion is not affected by the existence in the contract of
the provision that San Francisco shall receive payment only far the
power offered or delivered at Newark less the estimated amount of
power lost in transmission from that point to the consumers, which
amount is definitely fixed at 24 percent of the total. This provision,
in effect, throws on San Francisco the burden of the estimated loss
at any time before the power passes to the ultimate purchaser. The
placing' on the alleged consignor of the risk of loss is one of the
characteristics of a true consignment. It is, however, not necessarily
inconsistent with a sale, for buyer and seller are always free to pro-
vide by express agreement how, when, and by whom, the risk of loss
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is to be borne. Viewed 'in the light of the other characteristics of
the agreement, even a .complete and genuine assumption by San
Francisco of the risk of loss would not necessarily stamp the con-
tract as -one of consignment rather than one, of sale. The assump-
tion of loss would be, as. it actually is, merely an ingredient in. a
formula used in determining the sale price. A fortiori is this so.
where, as here, there is no true assumption of actual loss, but merely,
an agreement upon an arbitrary and fixed percentage representing
-an approximate estimate of expected actual loss. The benefit or dis-
'advantage arising from, any variation of the actual loss from the
,estimated and fixed loss accrues only to the Pacific Gas and Electric
Company, a fact which again indicates a sale to that company and

,not a consignment.
Likewise my conclusion that the transaction is one of sale for the

purpose of resale is not varied by the fact that payment to the City
and County of San. Francisco is, according to the terms of the con-:
tract, not at a fixed price but on0 the basis of determined percentage
of a variable retail electric power rate. A contract of sale may in-
elude any terms or any type of terms for payment on which the.
parties can and do agree. Consequently, this type of provision for
payment cannot be said to change the transaction from one of sale
to one of consignment, and it was so held in Putblic Utilities Con-
mission v. La'ndon, supra. Furthermore, it is pertinent to point out
that, according to the facbs before me,:the company has paid con-
tinually to the City and County the same rate per kilowatt hour of
electricity despite changes in the rates charged to consumers effee-
five in 1928 and 1930. Even though the rate changes may have been
made at the request of the company, these facts, establishing pay-
iment to the alleged consignor at a fixed price irrespective of varia-
tion in the price placed on sales by the alleged consignee, present
another indication, although not a conclusive one, of a sale rather
than a consignment. See In -re Rabenau, 118 Fed. 471. Compare
Dryden v. Michigan State Industries, 66 Fed. (2d) 950; McCollum
v. Bray-Robinson Clothina Co., 24 Fed. (2d) 35. That it is. proper
to look to the facts, such as those pertaining to: the conduct of the.
parties under the contract, is established in such cases as Ludvigh v.
Anerican Woolen Co., SUPMl; In re T7homnas, supra; and Flanders
Motor Co. v. Reed, 220 Fed. 62.

In the various briefs that have been submitted for consideration
it has been suggested that a determination of the nature of the con-
tract between San Francisco and the Pacific Gas and Electric C1om-
pany should follow the decision of the Supreme Court of California
in the case of Los Angeles Gas and Electrio Corporation v. City of
Los Angeles, 188 Cal. 307. In that case the court held that a con-
tract between Los Angeles and certain, power companies, whereby
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the city's power would be distributed through the facilities of those
companies, did not violate a provision of the city charter prohibit-
ing the sale of that power for the purpose of resale. In arriving-at
that conclusion the court laid stress on the fact that the charter pro-
vision should not be construed as prohibiting a temporary arrange-
ment for the distribution of power pending the purchase or con-
struction of the city's own facilities.

The facts of the case, as they may be gathered from the opinion,
are materially Idifferent from those in the case at issue. The Los
Angeles contract contemplated the purchase by the city of the facili-
ties then owned by the contracting power companies and, in the
words of the court, it was. "more in the nature of an agreement
regulating the use and possession of property for the buyer and
seller pending the consummation of the sale thereof." In that con-
tract it was provided that, during the interim prior to consummation
of the sale, the city's power should be distributed through the corm-
panies' facilities and that, both before and after the consummation
of the sale, the city should purchase from the companies 25,000
horse power of electric energy to augment its own supply. In
other words, all the' power in the lines of the companies belonged
to the city. Also, the city acquired a measure of control over
the operation of the facilities, and thus over the-distribution of
its power, by reason of its stipulated right to appoint two members
of a board, composed of four members, whose duty it was to operate
the distributing system pending the consummation of the purchase.
The companies, as compensation for the use of their property, were
compelled to look to a fixed percentage of the amounts realized from
the sale of power to consumers. The city, on the other hand, received
as compensation, not the value of the power owned by it, whether
sold or not, but the remainder of the amount realized from actual
sales to consumers after the percentage accruing 'to the companies.

Inasmuch as it is the absence of such provisions as these and, in
some instances,, the presence of contrary provisions, that justify my
opinion that the San Francisco contract is-one of sale for the pur-
pose of resale, it is obvious that the decision of the court in the Los
Angeles case does not affect my conclusion that the Raker Act is
being violated.

From the foregoing it must be' evident that the provisions of
section 6 of the act expressly prohibit the sale of power for the
purpose of resale, despite which San Francisco is actually selling
Hetch Hetchy power for the purpose of resale. In such circum-
stances there is, in my opinion, no possible conclusion other than
that San Francisco is not complying, either absolutely or "reason-
ably", as specified in section 9 u) of the act, with the requirements
prescribed by Congress. The Raker Act is clearly being violated.
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Although the chief interest in the past, as at present, has centered
around the distribution -of the power generated at the .Moccasin
power plant and delivered to the Pacific Gas & Electric Company
under the. contract of July 1, 1925, there is another phase of this
question to be considered. The City and County. owns and operates,
as a part of the Hetch Hetchy Project, the Early Intake power plant
that is located, according to the records of the General Land Office,
in the Stanislaus National Forest and is dependent on the grant
contained in the Raker Act. This plant is of small capacity and
was constructed early in the development of the project primarily
for the purpose of providing the electricity necessary for the con-
struction of the remainder of the works. It appears that some power
in excess of that required for the construction of the project was
generated at this plant and that, by an order dated September 18,
1918, the Power Administrator for the State of California directed
that the surplus be delivered to the Sierra and San Francisco Power
Company to alleviate the power shortage occasioned by activities
essential to the effective carrying out of the undertaking by the
United States in connection with the World War. Pursuant to that
order, power from the Early Intake plant was sold to the company
named, and subsequently to its lessee, the Pacific Gas and Electric
Company, at the flat rate of one-half cent per kilowatt hour.

There is no written contract under which this power is sold to
the Pacific Gas and Electric Company. From the facts reported,
however, there appears to be no doubt that an absolute sale at a
fixed price is effected. Nor does there appear to be any doubt that
the power. is resold by the company to its regular customers in the
Tuolumne circuit, which does not include San Francisco itself.
Since the purpose of the sale of this power by the City and County
clearly includes resale by the company for commercial purposes, it
is manifest, on the basis of the prior discussion, that such an arrange-
ment constitutes a violation of the statutory prohibitions in the
Raker Act.

IV

Although they are not necessary to the legal determination of
the question whether the existing arrangements for the distribution
of Hetch Hetchy power constitute a violation of the provisions of
the Raker Act, and although I have already given and supported
my opinion on that question, certain items in the legislative history
of the act and certain facts attendant upon the performance of the

-contract of July 1, 1925, by San Francisco and the Pacific Gas and
-Electric Company have sufficient general significance to justify
calling them briefly to attention.



55] DECISIONS OF THE DEPARTMENT OF THE INTERIOR 337

An examination of the legislative history of the act makes it
manifest that Congress, in the enactment of section 6, meant to
eliminate completely any private monopolistic control over the water
or power produced from the 11etch Hetchy Project, and that the
Pacific Gas and Electric Company was specifically considered as one
of the monopolistic concerns to be excluded. Of the numerous sig-
nificant facts found in the legislative history only a few, need be
referred to here.

The Committee on Public Lands of the House of Representatives
incorporated in its report (House Report No. 41, 63d Congress, 1st
session) a complete analysis of the bill which, with amendments
not now pertinent, 'subsequently was enacted as the Raker Act. In
commenting on section 6 of the bill it was stated:

This provision, acquiesced in by the grantee, was designed to prevent any
monopoly or private corporation from hereafter obtaining control of the water
supply of San Francisco (p. 11).

This report and explanation of the bill was also included, by ref-
erence, in the report of the Committee on Public Lands of. the Senate
(Senate Report No. 113, 63d Congress, st Session).

A clear, concise statement in explanation of this section of the
bill was made to the Senate by Senator Pittman, one of its sponsors
before that body:

It provides absolutely that neither this water nor this power can ever fall
into the hands of a monopoly (Cong. Rec., vol. 50, p. 5473).

Of particular significance are the statements made on the floor by
Senator Norris in the course of an extended speech in support of the
bill:

* * * This bill is not giving to a private corporation any power. It is
giving to the people of the locality of San Francisco the right to use a cheap
power when it is developed. To my mind, it is the very highest type of con-
servation. Here for ages this stream has been running down from the moun-
tains, even destroying property, without doing man any good, and this proposi-
tion is to harness that power and to put it to public use, not to-give it to a
private corporation. Why do we want to develop water power? Will we give
it to the public or to a private individual or corporation?

Here is an instance where we are going to- give it directly to the people, if
we pass this bill. It is going to come into competition with power companies
and corporations that have, or will have, if this bill is defeated, almost a
monopoly not only in San Francisco but throughout the greater portion of
California (Cong. Rec., vol. 51, p. 343).

* : : .: :' * * :

So we have a maze of corporations here. When you sum them all up you
will find that they own practically all of the hydroelectric power of the State
of California, 'and this bill, if passed, will bring into competition with them
one of the greatest units for the development- of power that has ever been
developed in the history of the world. It means competition.

20683-35-VOL. 55_22
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[Quoting from a report of the Bureau of Corporations concerning
the development of water power in California:]

"It will be recalled that the Pacific Gas & Electric Co. controls directly or
influences nearly 200,000 horsepower developed and under construction and at
lease 100,000 horsepower undeveloped. But as large as these holding are, that
alone does not by any means give this company a monopoly of the water power
in the territory served. There is undoubtedly a vast volume of undeveloped
power in this region that is not owned by it. This lack' of ownership of
practically all the power in the territory where it operates has not, however,
prevented the Pacific Gas & Electric Co. from establishing a fairly effective
monopolistic market condition.

"The operations of this company and its subsidiaries cover the north central
portion of California for about 225 miles from north to south and 125 miles
from east to west. This territory embraces at least 30 counties, containing
about 38,000 square miles. San Francisco, the largest city in the State, Sacra-
mento, and other important cities are in this territory" (Cong. Rec., vol. 51,
p. 344).

* * : * *. '.*

Mr. President, I could go on at great length if I were physically able to do
so and develop those propositions and trace down in detail those various cor-
porations, but I think I have gone far enough to show that if the power of
the Hetch Hetchy is developed it will come into direct competition with what
a sworn official of the Government says is a monopolistic control of the hydro-
electric power of California (Cong. Rec., vol. 51, p. 345).

X * * * * : * : * *

* * * The people who ride on street cars, the people who use electric
lights, the people who are now using gas, those who eventually will'use coal
for purposes of heat, and those who use water for'washing purposes will all
receive all the benefit there is in this legislation without any rake-off by any
corporation or monopoly (Cong. Eec, vol. 51, p. 347).

From these excerpts the intent of Congress is clear. Yet the
Pacific Gas and Electric Company, now having a complete monopoly
in San Francisco by reason of the acquisition in 1930 of the prop-
erties of the Great Western Power Company, receives the entire
output of the Moccasin power plant, which produces almost all of the
power generated on the Hetch Hetchy Project. Instead of; com-
peting with that power, the company has control of it. Consumers
in San Francisco must purchase their power, whether or not it
is Hetch Hetchy power, from the Pacific Gas and Electric'Company
Even the City and County of San Francisco purchases from the
company the power necessary for street lighting and other municipal
uses.

It should especially be noted that the Pacific Gas and Electric
Company, according to statements contained in its annual reports
of 1930 and 1933. to the: California Railroad Commission, expended
some $45,500 in working for the defeat of the proposed bond issues
submitted to the voters of. San Francisco on August 26, 1930, and
November 7, 1933. Had, those .bond issues been approved, Hetc,
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Hetchy power, or a part thereof, would have been distributed by
*San Francisco itself in conformity with the mandate of Congress.

For the reasons stated in Parts II. and III hereof, it is my opinion
that the provisions of section 6 of the Raker Act are being violated
by reason of the sale of Hetch Hetchy power to the Pacific Gas
and Electric Company for the purpose of resale.

I have been reluctant to arrive at this conclusion, but I have no
other option under the law and the facts. However, there are two
methods by which San Francisco may follow the clear intendment
of the law and at the same time enjoy all the benefits that would
accrue to it under the Raker Act. A general bond issue to finance
a distribution system may be adopted by af two-thirds vote of those
participating in the election; or the charter of the city may be
amended by a majority vote so as to. permit the issuance of revenue
bonds, which will require the approval of only a majority of those
voting at the election.

Who can doubt that, conscious of both its obligations and its
opportunities under the Raker Act, San Francisco will rally under
its splendid civic leadership as it has done so many times in the
past and by its vote declare itself to be on the side of carrying
out the Solemn obligation with the United States Government that
it undertook when it accepted the benefits of the Raker Act?

If the contract under-discussion was ever justified as a measure
of temporary expediency, that justification can no longer be pleaded
in its defense, after such a lapse of time as this case discloses. Nor
can San Francisco be heard to urge, as an excuse for its continued
failure to carry out a clear and binding obligation, disabilities that
the citizens can overcome if they have the will so-to do.

OIL AND GAS LEASING ACT AMENDED

[Circular No. 1367]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Wisington, D. C., August 23, 1935.
REGISTERS, UNITED STATES LAND OFFICES:

By the act approved August 21, 1935 (49 Stat. 674), Sections 13,
14, 17, and 28 of the Leasing Act of Februarv 25, 1920 (41 Stat. 437),
were amended. A copy of the act will be forwarded to you when
available.

The amendatory act provides, among other things, that:
Lands subject to disposition under the act known or believed to

contain deposits of oil and gas may be leased by the Secretary of the
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Interior to the highest responsible bidder at competitive bidding
under general regulations, in leasingiunits of not exceeding 640 acres
in as nearly compact form as possible. Such leases will be condi-
tioned upon payment of a royalty of not less than 12/2 per centum
and an annual rental of not less than 25 cents per acre. Leases of
lands not within a known structure of a producing. oil or gas field
shall be for a period of 5 years and so long thereafter as oil or gas
is produced in paying quantities, and leases for lands within known
producing structures for a period of, 10 years and so long thereafter.
as oil or gas is produced in paying quantities.

The person first making application for lease of lands not within
a known producing structure, including applicants for permits whose
applications were filed after 90 days prior to the approval of the
act, are entitled to preference rights to leases without competitive
bidding, the royalty to be 12/2 per centun where the production does
not exceed 0 barrels of oil per well per day, and not less than 12/2
per centum when the production exceeds 50 barrels of oil per well
per day.

Prospecting permits shall be issued on the pending applications
filed 90 days or more prior to the date of the act, but no permits
based upon applications filed after 90 days prior to the date of the
amendatory act %ill be issued. Applications for- permits filed after
90 days prior to the date of the act shall be considered as applications
for leases under the amendatory act.

Outstanding permits heretofore extended and not subject to can-
celation for violation of the law or operating regulations are ex-
tended by the Act to December 31, 1937, and may thereafter be
extended for not exceeding one year by the Secretary of the Interior.
The extension of permits not heretofore extended or which may be
issued under the pending applications is authorized for a period
of not exceeding two years where the Secretary of the Interior shall
find that the permittee has been unable with the exercise: of diligence
to test the land in the two years for which the permit was issued,
but in no case beyond December 31, 1938. The extensions to Decem-
ber 31, 1937, are granted by the act, and no application for exten-
sion nor action by the Secretary of the Interior is required. How-
ever, such extensions* are subject to conditions of prior extensions,
and where the prior extensions were on condition that stipulations
be filed and unit plans of operation submitted for approval, these
conditions must be complied with in order to make the extensions
fully effective.

Y Tou will receive no more applications for oil and gas prospecting
permits, and will promptly reject all such applications that have
been filed after the date of the approval of the amendatory act,
i. e., after August 21, 1935.

[Vol.
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Pending receipt of approved regulations under the amendatory
act, applications for leases of lands not within the geologic structure
of 'a producing oil or gas field may be acepted and filed. Such
applications may not include more than 640 acres of land in as com-
pact a form as possible, and should cover so far as applicable the
points outlined in Section 4 of Circular 672, and be accompanied
by a filing fee of $10. The form of lease to be issued, bonds, royalty,
and rental requirements will be provided for in the regulations under
the amendatory act, which will be issued as. promptly as possible.
You will note on any such application the date and hour of filing,
and after noting your records, transmit the application to this
office.

Action looking to the issuance of prospecting permits on the pend-
ing applications filed 90 days or more prior to the date of the act
will be taken in regular order and as expeditiously as possible, the
suspension of action directed by the Secretary of the Interior on
May 4, 1935, having been terminated.

FRID W. JOHNSON Coammissioner.
Approved:

C:AMiRES WEST,

Acting Secretary.

UNITED STATES v. SAMUEL DON ROBERT

Decided September 3, 1935

ADITIONAL ENTRY UNDER STocK-RAisiNG AcTr-Pio ENTRY UNDER S. 6,
ENLARGED HOMESTEAD AcT-RESIDENCE REQUEREMENTS.

Where one who has perfected a homestead entry under section 6 of the
enlarged homestead act applies to make an additional entry under section 5
of the stock-raising act he is only required to show that at the time of filing
application he owned and resided in good faith upon the land embraced in
his original entry.

Case of Sanford H. Wallis (53 I. D. 274), cited and applied.
Paragraph 19 of Circular No. 523 modified.

GOVERNMENT ADVERSE PEOCEDINGS-CHARG-DEMIsE-INuFICIENCY.

in adverse proceedings by the Government, a demurrer which is not a
defense to the whole of the charge or charges must be overruled.

WE3ST, Under Secretary:
Samuel Don Probert made homestead entry, Salt Lake City 044104,

on July 23, 1928, for 240 acres in Secs. 14 and 23, T. 20 S., R. 2 W.,
S. L. M., under section 5 of the stock-raising homestead act, as addi-
tional to patented entry 0967, made under section 6 of the enlarged
homestead act for 200 acres in Secs. 24 and 25, T. 18 S., R. 3 W.
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-Final proof was made upon the additional entry October 19, 1933, but
no final certificate issued.

In his final proof entryman stated that he owned and resided upon
the original entry when the additional entry was made, and specified
periods of residence amounting to more than seven months each year
from 1928 to 1933, inclusive.

March 17, 1934, adverse proceedings were directed against the
additional entry on the charge:

That the entryman did not establish a residence on the land as alleged in
his final proof, nor was residence thereon maintained in the manner and for
the period stated in the said proof, nor Leas residence maintained thereon for
a period of as much as seven months each year for at least three years as
required by the law under which the entry was made.

The entrynan filed a demurrer and motion to dismiss the proceed-
ings, and also filed answer denying the charges. The demurrer
attacked the charge on the ground of insufficiency, it being stated in
that connection:

1. That his original entry was patented under Sec. 6 of the Enlarged
homestead act. Under this Aet double the cultivation is required in lieu of
residence.

2. That his additional entry against which this proceed ng was initiated,
was made under See. 5 of the Stockraising Homestead Act., Under this provi-
sion of the law an entryman is required to show that he owns and is residing
upon the land in his original entry when he files his additional application,
but he is not required, upon submitting his final proof, to show the extent to
which he lived upon his original entry. Neither is he required to show resi-
dence on his additional entry. The law makes no distinction between entries
perfected under Sec. 6 of the Enlarged Homestead Act and entries perfected
under other laws. It makes no difference whether he lives continuously on
the land after making a See. 5 Stockraising Additional entry or whether he
resides off the land entirely. The law makes no further requirements as to
residence.

3. That the sufficiency of residence made upon the original patented entry
should be determined prior to the allowance of a See. 5 additional homestead
entry. If further residence is required, allowance under Sec. 5 of the Stock-
raising Homestead Act should be denied and the applicant allowed to make
entry under some other provision of the Act. After an entry has been allowed
under Sec. 5 of the Stockraising Homestead Act, the question of residence
should not later be made an issue.

The register overruled the demurrer and dismissed the motion. As
ground for such action, the register, adverting to the allegation in
the motion that entryman resided on the original at the time of
making the additional entry, further said:

We have to advise you that the Department has held in varions eases that
residence in the amount required under the homestead laws must be shown,
either upon the original or the additional entry, even though the original entry
was made under Section 6 of the enlarged homestead act.

The charge is to the effect that residence was not had by you to the extent
claimed in the final proof. Motion to dismiss is denied.

>: :K
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On appeal from. this action, the Commissioner of the General Land
Office, by decision of July 26, 1934, held the register's action was cor-
rect and directed that hearing be held, stating:

The record has been considered in connection with the several acts involved
and it appears therefrom that in this case a showing of residence upon the
original entry, or the additional, for a sufficient time eachv year for at least
three years, as required by the homestead law, is an essential to final proof.
See paragraph 19 of the regulations governing stock-raising homestead entries,
Circular No. 523. The charge stated in the order directing adverse proceed-
ings, if admitted, or proved by competent evidence, would warrant the can-
cellation of the entry, inasmuch as it is charged that the entryman has failed
to comply with the requirements of the law under which the entry was made.

Notice of- the Commissioner's decision was served on entryman
on August 6, 1934. It was not until December 5, 1934, that he took
action, then filing an appeal, renewal of demurrer and motion to
dismiss. By decision of December 11, 1934, the register held the
action taken by the Commissioner was interlocutory and not ap-
pealable and that the appeal was filed out of time, and adverting
to the appellant's statement in his appeal, viz:

It is requested that the entire matter heretofore presented be reviewed and
that the Commissioner's decision be reversed and the contest proceedings dis-
-missed. In order to save the Government the expense of a hearing, which I
eam not properly prepared to. defend, I waive my right to a hearing and elect
to stand on my motion and appeal.;

the register vacated the order for hearing and held the entry for
cancelation. On January 23, 1935, the entryman appealed from the
decision of the register and. upon transmission of the record, the
Commissioner treated entryman's appeal from his decision of July
26, 1934, as an allowable one, and transmitted the record to the
Department.

In his appeal the entryman insists upon his grounds for demurrer
and contends that paragraph 19 of the regulations governing stock-
raising homestead entries (Circular 523, 51 L. D. 1), referred to by;
the Commissioner, is an arbitrary ruling which is not justified by any
reasonable constructidn or interpretation of the stock-raising home-
stead act (39 Stat. 862).

If, as contended by the entryman, proof of residence on the
original entry at the time of the filing of the application for ad-
ditional is sufficient to qualify- the applicant under section 5 of said
act and to obtain title in so far as the requirement of residence is
concerned, that part of the charge in the proceedings which al-
leged, as a basis of invalidity of the entry, failure to reside upon
the land to the extent required by the three-year homestead act,
stated no cause of action, imposed a condition not required by law,
and in effect denied the entryman a substantial right. A decision
that amounts to the denial of a substantial right is not interlocutory.
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Rat hbun v. Warren (10 L. D. 111). Moreover, as this is a proceed-
oing solely between the entryman and the Government and no ad-

verse claim asserted, the fact that the appeal was not filed in time
may be disregarded. Henry Hale (13 L. D. 365). It is therefore
believed that the Commissioner properly allowed the appeal.

There is no merit in the contention that after entry is allowed
under section 5 of the stock-raising act, the question of residence
should not later be made an issue. The present application, like ap-
plications to make entry under other statutes, is allowed on ex
parte allegations of the entryman, if sufficient to meet the require-
ments of the applicable regulations. If it later be reported, as the
result of field investigation, that certain essential allegations made
by the entryman are false and untrue or misleading, or if there
otherwise come to the attention of the Land Department facts which
tend to show that entries were obtained on such allegations, the
Land Department has the right and the duty to inquire into the
matter and take such action as may be appropriate. The Depart-
ment consequently had unquestionable jurisdiction to inquire and
determine whether the entryman owned and resided upon his orig-
inal at the time of application for the additional entry.

Turning now to the question as to the quantum of residence re-
quired on the original as a prerequisite to entry and patent to the
additional under section 5 of the stock-raising homestead act,
section 5 reads:

That persons who have submitted final proof upon, or received patent for,
lands of the character herein described under the homestead laws, and who
own and reside upon the land so acquired, may, subject to the provisions of
this Act, make additional entry for and obtain patent to lands designated
for entry under the provisions of this Act, within a radius of twenty miles
from the lands theretofore acquired under the homestead laws, which, to-
gether with the area theretofore acquired under the homestead laws, shall not
exceed six hundred and forty acres, on proof of the expenditure required
by this Act on account of permanent improvements upon the additional
entry; Provided, That the entryman shall be required to enter all contiguous
areas of the character herein described open to entry prior to the entry of
any noncontiguous land.

Paragraph 19 of Circular 523, Supra, provides that:
A person who has made entry under section of one of the enlarged

homestead acts may make an additional entry under the provisos to section
3 or under section 4 or 5 of this act, provided all be designated as stock-
raising land; but he must reside on the land entered under the act or that
originally entered, to the extent required by the 3-year homestead act.

However, section 9 (b) of the same circular provides that:
Where satisfactory proof has been submitted on the original entry the

additional entry may be perfected under this section of the act (Sec 5)
regardless of the question whether it was -year, 5-year, or commutation
proof.

[Vol.



55] DECISIONS OF THE DEPARTMENT OF THE INTERIOR 3

As commutation proof on the original would require only 14
months' residence, it is plain that that amount of residence would be
sufficient in cases where commutation proof was made.

In the case of Sanford H. Wallis (53 I. D. 274) the view was
expressed that:

Section 4 of the stock-raising law contemplates full compliance with the
general provisions of the homestead law as to residence, either on, the orig-
inal or additional land. This section differs in its requirements as to residence
from section 5 of the stock-raising law. The latter section provides that after
an original entry has been perfected additional entry may be made if the
claimant owns and resides upon the original perfected entry at the time
the additional entry is initiated, and that such additional entry may be
perfected by meeting the requirements as to improvements only. In a case
of this kind it is immaterial whether the original entry was perfected under
the three or five year homestead law or commuted.

It is also noticed that in the unreported decision of the Depart-
ment of July 9, 1923, involving entries Salt Lake City 017499, 018692,
it was said that "the Department is not disposed to adhere strictly
to the provisions of said paragraph 19", meaning the paragraph in
question. In that case a Miss Gray, on May 1, 1916, made entry
017499 under section 2289, Revised Statutes. She had her entry
changed in June following to one under the nonresidence provisions
of section 6 of the enlarged homestead act. She completed her
proof and obtained patent in 1922. On January 2, 1917, Miss Gray
made application for additional entry 018692 under the stock-raising
homestead act, which was allowed May 14, 1920. On December 20,
1916, one Snelgrove likewise made a homestead entry under section
2289, Revised. Statutes, which was changed in February 1918, to one
under the'nonresidence provisions of section 6 of the enlarged home-
stead act and was patented in 1922. He made application for addiP
tional entry under the stock-raising act January 29, 1917. Gray
and Snelgrove were united in marriage June 14, 1917. The final
proof of Gray showed that she and her husband had resided on her
original entry from September 21, 1920, to July- 5, 1922, and there-
after the couple removed to the husband's patented entry. The De-
partment held that in view of her residence on her original entry
as above stated "she was entitled to have the additional entry treated
as one under section 5." In view of this decision the Commissioner
suggested to the Department that paragraph 19 be amended by
changing the semicolon after the word "land" to a period and omit-
ting the remainder of the paragraph. This suggestion was not
acted upon favorably.

It may be assumed that in the formulation of paragraph 19 the
fact was recognized that entries under section 6 of the enlarged
homestead act would be patented without the necessity of any resi-
dence, and therefore it was necessary for the applicant under sec-
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tion 5 of the stock-raising act to show, as that section required,
that he resided upon the land previously acquired. It is believed,
however, that the specification in the regulation that the residence
should be to the extent required under the three-year homestead
act goes further than is necessary under the terms of the act.

Section 5 of the act plainly requires that the applicant must reside
on the land theretofore .patented to him as a condition precedent
to the allowance of entry under that section. The word "reside",
however, is used in the same sense as it is used in other provisions
of the homestead law, and means an actual, bona flde residence on the
land to the exclusion of a home elsewhere, and not a temporary
sojourn at the time of application made for the purpose of ostensible
compliance with the condition. It is therefore within the province
of the Department to inquire into, and the entryman may be re-
quired to show, all the facts and circumstances relating to the
character and extent of his residence for the purpose of determining
whether he was residing upon the land in good faith at the time of
application for the additional entry. If the bona fide character of
his residence appears, nothing further in that regard is required.

It follows that the last clause of the charge, which alleged failure
to maintain residence for seven months each year for at least three
years, is immaterial and may be regarded as surplusage. On the
other hand, that part of the charge alleging-
That entryman did not establish a residence on that land as alleged in his
final proof, nor was residence thereon maintained in the manner and for the
period stated in said proof-

put at issue the question whether the entryman resided upon the
land at the date of application, an issue which it was incumbent
on the entryman to meet. Under well-settled rules of pleading it
seems settled that a demurrer to a pleading, or to a count, or para-
graph as a whole, will not be sustained if part thereof is good, and
that a demurrer, not a defense to the whole declaration to which it
is applied, should be overruled. See "Pleading", Sec. 541, notes 24,
25, in 49 C. J. 429.

For the reasons stated, the action of the Commissioner overruling
the demurrer and denying the motion to dismiss was correct and is
affirmed. As entryman has waived a hearing and elected to stand
or fall on his demurrer, the entry will be canceled unless the entry-
man shall file application for hearing, within 30 days from notice
hereof, to determine whether he resided on the patented entry at the
date of the additional entry.

Afrmed.

[VOL
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AMENDMENT OF CIRCULAR NO. 1309, COAL TRESPASS
REGULATIONS

[Circular No. 1366]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Washington, D. C., September 4, 1935.

SPECIAL AGENTS IN CHARGE;

REGISTERS, UNITED STATES LAND OmcES:

Circular No. 1309, approved August 17, 1933, is hereby amended
by changing paragraph 3b to read as follows:

For willful trespass, payment must be made for the full value of the coal
at the time of conversion without deduction for labor bestowed or expense in-
curred in removing and marketing the coal. Liberty Bell Gold Mining Company
v. SHntggler-Union Mining Company (203 Fed. 795). The mining of coal in
trespass is presumed to be willful, in the absence of persuasive evidence of
the innocence and good faith of the trespasser. United States v. Ute Coal and
Coke Company (158 Fed. 20).

and by adding as paragraph No. 7, the following:
The Commissioner of the General Land Office will not recommend, with

knowledge of any unpaid balance due for coal mined in trespass, the issuance
of a coal prospecting permit or lease to such a trespasser, until the trespass
account is settled.

FRED W. JOHNSON, Commissioner.
Approved:

CHARLES WEST,

Under Secretary.

CULTIVATION REQUIREMENTS ELIMINATED AS TO CERTAIN
HOMESTEADS-EXCEPTION OF FOREST AND RECLAMATION
HOMESTEADS AND ALASKA

[Circular No. 1368]i

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., September 11, 1935.
SPECIAL AGENTS IN CHARGE;

REGISTERS, UNITED STATES LAND OFFICES:
The Act of August 19, 1935 (49 Stat. 659), entitled "An Act to

eliminate the requirement of cultivation in connection with certain
homestead entries", provides as follows:

That, exclusive of Alaska, the provisions of the homestead laws requiring
cultivation of the land entered shall not be applicable to existing homestead
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entries made prior to February 5, 1935, or thereafter: if based upon valid
settlement prior to said date, and no patent shall be withheld for failure to
cultivate such lands: Provided, That this Act shall not be construed to
affect any provision of law requiring the cultivation of lands subject to the
reclamation laws, nor to apply to entries made under the Forest Homestead 
Act of June 11, 1906 (34 Stat. 233).

The provisions of said act apply to existing homestead entries made in
any of the public land States prior to February 5, 1935, and to those made
thereafter if based upon valid settlements made prior to that date. In all
cases where said act applies, no proof shall hereafter be rejected solely for
failure to show that the cultivation requirements of the homestead laws have
been complied with.

The law does not apply to homestead entries made subject to
the provisions of the act of June 1, 1902 (32 Stat. 388), and amend-
ments thereof known as the reclamation law; or under the act of
June 11, 1906 (34 Stat. 233), and amendments thereof, known as
the law providing for entry of agricultural lands within national
forests; or to homestead entries made in the Territory of Alaska.

FRED W. JoEir-soN, Comnmsissioner.
I concur:

B. W. McLAUGHLII,
Acting Director of Investigations.

Approved:
CHARLES WEST,

Under Secretary. ;

UNITED STATES v. EL PORTAL MINING COMPANY

Decided Septenber 12 135

MININ CAIM-Ex1ENDITUE AS BASIS FOR PATENT-AEIA- TRAMWAY.
An aerial tramway used and essential for the transportation of ore from a

mine is available toward meeting the requirement of the statute respect-
ing expenditures prerequisite to patent.

DEPARTMENT DECISIONS IN CONFLICT MODIFIED.

Department decisions in the cases of Copper Glance Lode (29 L. D. 542),
Monster Lode (35 L. D. 493), and Fargo LKo. 2 Lode (37 L. D. 404), in so far
as in conflict with decision in this case in the accrediting of expenditures,
held not controlling.

WEST, Under Secretary: 
The El Portal Mining Company has appealed from a decision' of

the Commissioner of the General Land Office dated March 7, 1935,
rejecting its application, Sacramento 025328, for patent to the Ba-
rium Nos. 2, 3, and 6 lode mining claims, situated in Secs. 18 and 19,
T. 3 S., R. 20 E.,0 M. D. M., and within the Sierra National Forest.

[Vol.;
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Protest against the claims was filed by the Forest Service, charging
lack of discovery and insufficient expenditures for patent purposes.
At the hearing the Forest Service conceded discovery on Barium
No. 2 and sufficient expenditure on behalf of Barium Nos. 3 and 6.
The action of the Commissioner, rejecting the application, results
from his findings that the expenditure on behalf of Barium No. 2
was insufficient, and that no discovery had been made on Barium
Nos. 3 and 6: The appeal challenges the correctness of these findings.

The material testimony has been set forth and analyzed in the
Commissioner's decision and need not be repeated. Excluding the
testimony of witness Argall, an old and very deaf witness for de-
fendant, which betrays uncertainty, lack of comprehension of some
of the questions and other infirmities, the testimony shows little dis-
agreement as to the controlling facts.

With respect to the discovery of a lode or vein of mineral-bearing
rock in place on Barium 6, Friedhoff, mineral examiner for the Forest
Service, found high-grade float in a slide and nothing in place.
Warford, witness for defendant and superintendent of a mine and
assayer, found a large quantity of detrital containing barium esti-
mated to run 20 percent. Murchison, witness for defendant, super-
intendent of the National Pigments Company, a company leasing
the property and adjacent claims and conducting active mining
operations on barium deposits on the latter, found only exposed
nodules carried where it is by a small slide. None of these witnesses
testifies to the exposure within the bounds of the claim of rock in
place bearing barium or other valuable mineral. A placer discovery
will not sustain a lode location or a lode discovery a placer location.
Cole v. Ralph, (252 U. S. 286, 295); Big Pine Mining Corporation
(53 I. D. 410) and cases there cited.

With respect to like discovery on Barium 3, Friedhoff testified that
he found no lode, simply rock outcrop probably containing a few
percent of barite, and considering the vast amount that could be
mined on the patented land there would be no excuse for developing
something containing only a few percent of barium.-

Warford found "ia silicified layer of lime impregnated with barite,
that is, such portions of the lime bed as have not been protected
against replacement by barytes show small amounts of barytes
mineral."

Warford further testified that barytes is formed by replacement
of limestone beds except where such beds are silicified; that the lime-
stone occurs in layers between layers of sandstone and slate, all being
distorted into folds; that barium solutions consumed and replaced
the limestone, except where it was sealed against such action by silica.
In some of the beds silicification is complete in places, in others in-
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complete, in still others, completely replaced by barium, which
renders the deposit irregular in extent, and through the best grades
of barium alternating areas of silicified limestone occur.
* Murchison-testified that on Barium 3 there was an outcrop of low-
grade barytes, very silicious; that it would take development to prove
whether the conditions there would produce barium; that 90 percent
barium was commercial ore, though 70 percent ore could be treated
and rendered commercial; that with the installation of- new metal-
lurgical processes 20 percent ore could be taken out and made
commercial.

While both Warford and Murchison were of the opinion that the
showing on Barium 3 was sufficient to justify expenditure with the
expectation of finding barium in commercial grade and quantity, the
meager and dubious character of the showing on the claim, considered
in connection. with the large deposits available and valuable for
mining purposes on the claims that now or have been operated in
the group, lends little support to the conclusion.

Lands containing limestone or other minerals, which under the
conditions shown in the particular case cannot probably be success-
fully mined and marketed, are not valuable because of their mineral
content, nor subject to location under the mining law. Big Pine
Corporation (53 I. D. 410) and cases there cited.

It is believed from the evidence that adequate discovery is not
shown on the Barium Nos. 3 and 6, and the finding of the Commis-
sioner that no discovery was made thereon was fully warranted.

The defendant sought credit as acceptable expenditure for the
Barium 2 a proportion of the expense of construction of an aerial
tramway extending from Barium 6 across Barium 2 and the Merced
River to lessee's mill. The tramway is said to have cost $40,000.
The testimony is to the effect that the tramway is used to carry the
ore from the mines to the mill. There is no question that if a tram-
way may be accredited as a proper mining improvement, and' can be
made available at nominal cost to transport ore from the Barium 2
claim, as the superintendent of the mine asserts, the cost thereof,
prorated among contiguous claims of the group which it may serve,
will be more than enough to supply the deficiency of the other work
on the claim, which the mineral examiner appraises at $205.

The Commissioner refused credit for any expense of the tramway,
under the rule that structures which in no way facilitate the extrac-
tion of ore from the claim cannot be credited' as patent expenditures,
citing Copper Glance Lode (29 L. D. 542); M onster Lode (35 L. D.
493); Fargo No. Lode (37 L. D. 404). The doctrine of these cases
should not be regarded as controlling in the present case.' In the first
case cited, credit was refused for the costs' of a wagon road and

[Y6L
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foundation for a smelter; in the second, for a quartz mill; in the
third, for a wagon road partly on and partly off the claim to which
it was sought to be accredited.

Since these decisions, however, were rendered, the Department has
returned to its earlier views and subscribed to and quoted with ap-
proval the view of Lindley on Mines, sections 629, 631, that:

Roadways are necessities and where such have been constructed on the
claim for the manifest purpose of assisting in the development of the mine
such as transporting machinery and material, to and ore from the mine, it is
a legitimate expenditure.

* * * * .* * *

As we have heretofore observed, roadways are necessary, and where con-
structed in good faith and for the manifest purpose of aiding in the conduct of
mining operations on the particular claims sought to be represented by this
character of work, the cost of their construction in connection with active
mining operations may be entitled to consideration; but this rule is to be ap-
plied cautiously and on the lines of obvious common sense. See Tacoma and
Roche Harbor Lime Co. (43 L. D., 128, 135).

The rule stated by Mr. Lindley is recognized in numerous de-
cisions of the courts and has been followed by the Department to
the present time in unreported cases.

While a clear distinction may be drawn between smelters, quartz
mills, lime kilns, and other instrumentalities for the treatment of
ore after it is mined, and roads for its transportation from the mine,
no distinction in principle is seen between a road and an aerial tram-
way when both are used and essential for the transportation of ore
from the mine.

The road in such a case is no more intimately connected with
mining operations than the tramway used for like purposes, and
manifestly the removal of the ore or rock extracted from entrance
to a mine or quarry facilitates the extraction of the ore or rock that
follows. It is undisputed in the present case, under the conditions
existing, that, an aerial tramvay is essential to the removal of the
barium deposits from Barium No. 2 claim, and that the utilization
of the present one is much less expensive than to build another one.
The credit claimed on account of such expense of construction should
be allowed. Accordingly, the application will be rejected as to the
Barium Nos. 3 and 6, and allowed as to Barium No. S 2.

As modified,: the Commissioner's decision is affirmed.

Modified and afrmed.

351



352 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [VoL

PROOF ON HOMESTEAD ENTRIES BY DISABLED WORLD WAR
VETERANS-ACT OF AUGUST 27, 1935

[Circular No. 1371] 

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OBroE,
Wa"skngton, D. C., October 4, 1935.

REGISTERS, UNITED STATES LAND OFFICES:
The Act of August 27, 1935 (49 Stat. 909), entitled "An Act to

authorize certain homestead entrymen who are disabled World War
veterans to make final proof of their entries, and for other purposes",
provides as follows:

That any entryman under the homestead laws of the United States who on
or after April 6, 1917, and prior to November 12,'1918, enlisted or was a member
of the United States: Army, Navy, or Marine Corps during the war with Germany,
who was honorably discharged from such service, whose entry was made prior to
January 1, 1935, and who because of physical or mental disabilities has been
or may hereafter become unable to perform the prescribed residential and im-
provement and other requirements may make proof without further residence,
improvement, or cultivation, at such time and place as may be authorized and
under such regulations to be issued by the Secretary of the Interior, and receive
patent to the land by him so entered upon.

The benefits of this act extend to persons who, on or after April 6,
1917, and on or before November 12, 1918, enlisted or were members
of the United States Army, Navy, or Marine Corps during the war
with Germany, were honorably discharged from such service, and
whose homestead entries were made prior to January 1 1935.

Notice of intention.to submit final proof must be given in the
usual manner by posting and publications

The final proof should consist of:
(a) The testimony of two of the advertised witnesses having personal

knowledge, taken in usual manner before the officer and at the time and place
advertised, which officer must reside in the county or land district in which
the land is situated, showing the facts as to claimant's compliance with the
homestead law, if any, in connection with his entry before his disability
prevented further compliance.

(b) An affidavit of the homesteader showing the same facts and that he is
unable to perform the prescribed residence and improvements on account of
his physical or mental disabilities and describing the nature and extent of.
such disability. This affidavit may be taken before any officer at any place
who is authorized to administer oaths and who uses an official seal.

(0) The testimony of two other witnesses having personal knowledge (need
not be advertised) taken in similar manner, corroborating the statements made
by the homesteader in regard to his disability, and of these witnesses at least
one must be a practicing physician.

(d) A copy of his discharge from the Army, Navy, or Marine Corps, or an
affidavit showing all the facts regarding his service and discharge, if same
has not already been furnished. (In each case the facts will be verified from
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the, records-of the proper department. of the government which had. jurisdiction
over his ser-yice.) .. *... . . :

The final- proof when received in your office must be forwarded
to this Thce 1: special .letterk foi consideration and appropriate
instructions.

The regular final proof blanks should be used by witnesses
testifying as to claimant's compliance with the law.

The "Notice for Publication" should read as follows:

U, . S. Land Office at --------

Notice is h y given that ---------- ___________ of
.(Name of claimant)-, who made:_ --------------- No..-----

(Post office address) (Kind of entry)
for - - - - - - - - - - - - - - -
Sec. _-,, Township…, Ra-nge …

-_: Meridian, has filed notice of intention to make final proof in support
thereof, pursuant to the provisions of the Act :of August 27, -1935 (49 Stat. 909),
on the ground that he is a World War veteran and because of physical or
mental disabilities has been unable to perform the prescribed requirements of
the homestead: law.

Claimant's affidavit as to the extent to which he had complied with the law
before: his disability prevented further compliancewill be supported by the
.testimony of two of the. following named witnesses which will be taken before

--------- L-at -__- _-__-_on the -__-day of -
(Name of Offlcer)

193tz'.- : : ; 

* Names of Witnesses and Addresses:
… … _ of …------------ -.7: - - - - - -- - - o f - --- --- - - -- - - -- I: : 0 

- _ _ of---- - ---------- - --- :0 S0 

: S 0 f f S f : ----------- _ --- ---- 

Register.

FRED W. JOHNSON, Comissioner.
:;:Approved: Xt: :: : 5 ; : ;- 

T. A. WALTERS
First As~tan tay. :

CHARLES A. RUTHERFORD

Decided Ootober 8, 1935

Srocx-AisNGr HoaTAD-AD~ TONAL To FosEnsT HoMETnAD--MAKELA Dma-
SION.

'The making and perfecting of a 'forest homestead entry under the Act of
June 11, 1906 (34 Stat. 233), for less; than the maximum acreage per-
mitted does not exhaust the homestead right, and, accordingly, one who

2068336-VOL. 55-23
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has made acceptable final proof on sucb an entry and' sold and; disposed:
of the land is qualified to make original stock-raising entry 'of- such quan-
tity of land, designad as stock-raising, outside the national forest,-. as,
when added to the forest homestead, will not exceed 640 acres; and this
regardless of whether the`tw6 tract are-more than 20 miles apart.:

WALTERS, First Assistant $ecetary:
Prior to 1932 Charles.A. Rutherford made a forest homestead

entry (Elko 02994). pursuant to the act of June 11, 1906 (34' Stat.
233), for the N/2SW/4SE/ 4 , SEW/4SW/4SE/ 4 Sec. 32, T. 42 N., R.
54 E., and lot 5, section 5, T. 42 N., R. 54 E., M. D. M., containing
86 acres. 11e H obtained a patent on submission of final proof and
later'sold andconveyed the property.

On October 14, 1932, he'filed application 046483 for -an- original
entry under the stock-raising homestead act (39 Stat. '862) for the
ESEI/4 Sec. 20, NW'/4 Sec. 28, W1/2 Sec. 21, T. 16 S., R. 8 E.,
B. M., accompanied by a petition for the' designation of the land
in the patented forest homestead entry:Elko 02994 under the enlarged
homestead act.

The land in the original entry was designated under the enlarged
homestead act 'February -16, 1933, effective February 27- 1933,; desig-
nation list No.! 1280, letter No. 1486342, and the land in the applica.
tion for stock-raisina entry was designated'under'the stock-raising 
homestead act April -2, 1927, ffective April 2, 1927, designation
list No. 634, letter No. 1255900.

The General Land Office held the application for the stock-raising
homestead for rejection, stating, among-other things, that-

The applicant's only right to make -entry under the stock-raising act - is'
under the act of March 4, 1923 j therefore- he is not 'qualified to. make an
original entry under the Hakela decision, nor_ to make an entry for lands
more than'20 miles from the original patented entry.

The aplicant has appealed to the Department from the rejection
fby'the Grnal Land ffie. TIn his appeal Rutherford stated that

there were no other lands within 20 miles of the original entry that:
were open for settlement; that at the time of his original entry he
was told by the local land office agentthat he could make entry for,
the remainder of his citizen's allotment at any time he desired at
any place in the United States. After selling his land he bought
the improvements on theland described: in: the' stock-raising home-
stead application from the former entryman for $100 and other con-
siderations and there has been considerable expense for other im-
provements. About, one-half the land is fenced; there is a comfort.,
able log cabin, a good rock-walled well, cellar, barn, corrals, chicken
house, and a small plot of cultivated ground around the place. The
entrym anasse rtsthat he intends to make a permanent home onthe
land, supported by stockraising.:
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The'-making and perfection of a forest hoiestead' ent'y for 86
acres under' the Act of June 1I, 1906, supr, did not exhaust' theclaimant's rig to entre could have made an;right entr. .: y under, that law. . ,- ,,
d'ditionali entry in the forest under the Act of April i8, 1904 (33-
Stat. 527). Lee:S. Miller, A-17806. And he'. could' have made an
idditional entry' nder' said act for land outside- of the forest.
.Milto) L. Hind (49 L. L 263 ). If, after perfecting' his' forest
homestead. for less than 160 acres, he was qualified to make; another
.entry for land outsid e ifhe frest under said act, he was also qualified
to make an additional entry outside of the forest under section 6
of.'the act of March 2, 889 (25; Stat.'854). Being qualified, under
the Makelc4 decision (46 L. D. 509) he had the right to 'make an
original'stock-raising homestead entry for approximately 560 acres.
The Act of' March 4, 1923 (42 Stat. 1445), which provides for: addi-
tional entries within 20 miles of a forest homestead entry, has no
application here. That act pr6vides' for .additional entries under
the stock-raising homestead laws for lands outside; of national forests
additional to' unperfected or perfected homestead 'entries for lands
within national forests upon which' the claimant resides. -Said' act
is 'not exclusive and' does not prohibit the making 'of original stock-
raising homestead entries based upon the additional homestead rights
provided for in the cited acts of 1904 and 1889.

'The decision appealed froin is ' ' - Reversed.

AMENDED RULES AND REGULATIONS FOR THE.-E HOLDING -OF
ELECTIONS UNDER THE INDIAN REORGANIZATION ACT OF:
JUNE 18, 1934 (48 STAT. 984)

DEPARTMENT OFTHE INTERIOR,

BuREAV OF INDIAN AFRS,.

TWsingtonD. C., October 18, /935.

ELECTIONS ON THBEN ADOPTION OF CONSTIT1TIONS AND CONSTrruIONAL

AMENDMENTS.

Section 6 of the Indian Reorganization Act of June 18, 1934 (48
Stat. 984), reads in part'as follows: '

Any Indian Tribe, or tribes, residing on the same reservation shall have the
right to organize for its common welfare, and may adopt an appropriate con-
stitution' and bylaws, which shall become effective whena ratified 'by a majority
vote'of the~fadult'members 'of the tribe, or..of the adult-Indians residing on
such reservation, as the case may be, at a special electijn authorized and
called by the Secretary of the Interior under such rules and regulations as
he may, prescicibe. ':Such Nbsttutiohn:d abylaws when ratified as aforesaid
and approved by the 'Secretary "of'the Interior shall be'revocable by an elec-
tion open to the same voters and conducted in the same manner as herein-
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above provided. Amendments to the constitution and bylaws may be ratified
and approved by the Secretary in the same manner as the original. constitution
and bylaws.

By the Act of June 15, 1935 (49 Stat. 378), section 16has been
modified. Said act provides that:
In any election heretofore or hereafter held:under the Act of June 18, 1934
(48: Stat. 984), on the question of excluding a reservation from the applica-
tion of the said Act or the question of adopting a constitution and bylaws
or: amendments thereto or on the question of ratifying a charter, the vote! f

* a majority of those actually voting shall be necessary and sufficient to effectu-
ate such exclusion, adoption, or ratification. Provided, however, That in each
instance the total vote cast shall be not less than 30 per centum of: those
entitled to vote.

In -accordance with the foregoing acts, and with the Solicitor's
opinion (M-27810), approved December 13, 1934, on twelve ques-
tions of construction raised by the Act of June 18, 1934, the follow-
ing rules and regulations are hereby prescribed for the. holding of
elections under section 16 of said act:

1. The Department will cooperate with and offer its advice and
assistance to any authorized tribal council or representative com-

.iittee of an Indian tribe or tribes, or of the adult Indians residing
:on a particular reservation, in the drafting of a constitution and by-
laws. An, election on the adoption of such constitution and by-laws
will be called by the Secretary of the Interior, upon request by the
tribal council or-any authorized representative committee, or upon
a petition signed by at least one-third of the adult members of the.
tribe where such a council or committee does not exist, or fails to.
request such election.

2. Constitutions and by-laws may. be adopted, by a traditionally
recognized Indian tribe or tribes residing on the same reservation,

*or by the adult Indians residing on a reservation as such. The
Indian Reorganization Act contemplates two distinct and alterna-
tive types of a tribal organization. In: the first place, it authorizes
the members of a tribe (or of a group of tribes located upon the
same reservation) to organize as.a tribe without regard to any re-

* quirements of residence. In the second. place, this section authorizes
the residents of a single reservation (who may be considered a tribe
for purposes of organization under section 19) to organize without
regard to past tribal affiliation.

3. When the members of an Indian tribe or tribes residing on
the same reservation, shall vote in an election on a ..proposed consti--
tution and by-laws, the following rules shall determine the eligibility
of voters in such election:

(a) Any member of the tribe or tribes shall be entitled to vote, regardless
,of whether or not he is a resident of the reservation at the time of such
election..
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() Descendants of members,-.athoughnot enrolled as-naembers of the tribe,
or tribes, shall. be entitled to vote,- if recognized as, members. of- the tribe -or
tribes. Any person omitted from the tribal rolls, through accident or mistake,
shall likewise be entitled to vote, if recognized as a member of the tribe or
tribes.

(a) No person not a member of thetibe or tribes shall be entitled to'.
vote. -.

(d) No person who has abandoned his tribal membership shall be entitled.;
to. vote, even though he may be enrolled as a member..

(e) Non-resident members may vote by absentee ballot. A ballot will be
sent upon request to each such member in sufficidnt time to permit him to
execute and return same on or before the date of the election -. The ballot
must be sworn to before a notary public or other official :.authorized: to -

administer oaths, and, must be returned in a sealed envelope marked on the
outside,; "Non-resident Ballot." Proper records shall be kept of all such ballots-
sent out, towhdm mailed, date of, mailing.addresses of the'voters, and, of all-
such ballots returned, from whom received, and time of receipt. Absentee'
ballots shall not be counted until all other ballots are counted, and no ballot
received after the polls have closed shall be counted. - .

4. When the adult Indians residing on- a reservation shall vote in
an election on a proposed constitution and bylaws0 the following
rules shall determine the eligibility of voters in such election:

(a) Any Indian residing on the.reservationf shall be entitled to vote, re-
gardless of his: membership in any tribe. :

(b) No person shall be entitled to vote unless he is -a resident of the reser-
vation, but no person shall be deprived of the right to vote by reason- of his
temporary absence from the reservation.
: - (a) In elections.-conducted under this section absentee voting shall be per-

mitted in the manner prescribed in section 3 (e) -of these rules and regulations.

5.. No .person-shall be entitled to vote in any election -on thie adop-
tion of a proposed constitutionand by-laws unless he has -reached

the age of 21 -years.
i6. There shall be~ an Election Board, consisting of the Superin-

tendent of the, reservation- and representatives of an authorized
council or, committee of the Indians, whose duty it shall be to con-
duct the election and to enforce.-and execute these rules and egu-
Rations.

7. The Election Board shall- compile a list of voters, which shall be
posted at the agency office and at various other public places through-
out the reservation at least 10 days prior to the election. Copies of
such lists arranged according to voting districts shall also be made
for the purpose of,checking off each name as his- or her ballot is cast,.
and of determining, in the event of any question, the right. of: any
individual to vote. Each district shall be supplied with a list of
those voters who.-will cast theirballot within that district. .

- - 8. The Election Board shall determine any claimasto the right
of any- person:not listed to vote, as - well as any ehallenge 'to'the
right to vote of any person who is listed, and the findings of such



359 DECISIONS OF THE3 DEPARTMENT OF "-THE IWTERIOR: VL

Board: shall be final.. The Election Board-shall fix a date, not less
than five days before the election, at which time all complaints will
,be heard and pass'ed upon.'

9. Nct less than twenty (20), nor more than sixty (60) days'
notice shall, be given of the calling of an election, unless a shorter
notice is requested b those authorized to request an election under.
Section 1 of -thes erules and -regulations. "Where- an; election is:
called upon less than 20 d s'notkce' the tim allowed absentee voters
for the return of absentee ballots'sha be' extended beyond th date
of balloting so as to .afford .such absentee vters a sufficient oppor-
tunity-to register their votes.

10. Posters' in the English, Indian, or other appropriate languages, 
in the discretion of the Superintendent,' shall be distriblted
among the Indians, 'notifying them of the election; and shall be
posted at the agency ofice and at various other public places througb-
out the reservation. Absentee members shall be notified, by circular
of the .calling of the election, and shall receive instructions as to the
proper manner of, voting therein.

11. Official ballots for. the election will be furnished the Com-
missioner of Indian Affairs. These: ballots should be counted on
receipt thereof' and should be carefully guarded at all times.

12. Mineographed copies of the, proposed' constitt on and by-
laws shall be distributed to every eligible voter requesting same
prior to the election.

'13. Voting districts shall be -delimited throughout the reserva-
tion "bays the g' Election; Board. A polling place 'shall be' designated'
for; each district, th'e choice of which shall be based upon the needs
and convenience of the Indians. 'hi all cases, unless' there are strong
reasons to the. contrary, the regular voting places where elections"
are usually held shall be the polling places for the election. Places
where State and county elections, in which the Indiansiparticipate;
are usually held, may be chosen as polling places for the election.
Whiere possible, voting equipment should be borrowed from the local
authorities.
'14. The polls shall remain open from 8: 00' A. M. to 6: 00 P. M.,

unless' different hours are agreed to in' advance, and' the Idians are,,
notified'thereof.

'1. 'The Election Board shall appoint a judge, clerk, and teller ;
for each' district. The duties of 'these officials shall be to see that
the 'name of' each person voting is: on the approved list, that his'
name is checked off as his ballot is cast, and th'at the ballot is
individually executed. It- shall be the further duty of these' officials-
at the close of the polls to count the ballots, return them to the boxes,
lock and'mark the boxes, and on the evening of the election day

[Vo,:



055 DECISIOS- OF. THE J-PEPITMEN:T OF THE I-INTEBIOR; 9

turn over the -certified election -returns of the district, the. ballot
boxes, a list of -those voting, and, all unusedballots, to-the Superin-.
tendent. Throughout the voting the ballot. boxes shall be - kept
locked, and, after.the voting shall be. opened only long enough .t o
permit the counting of the votes.- - '

16. Interpreters may. be proided to. explain the- execution of, the
ballot to such Indians as may need instruction. . Assistance may.

r ' be -providedfor ,h e unable: to execute-. their: own ballots, but all
necessary precautions shall be taken to insure that. the -voter is not
influenced in: casting his ballot.; .

17. There shall be:no electionee rilg..withiA 200 f eet of the voting
place while the polls are open.
,. 18.. The Election' Board, shall canvass the returns: from the, vari- f

ous voting districts, and shall certify the result of, the election to
the. Office of Indian Affairs. The result of the- election shall be
posted at the agency office and at other public places on the reserva- ;
tion for -the . information - of: the Indians. A telegrahic report
should be, made to the Indian Office immediately after, the result of
the election is -determined. Ballots, and other:.electio n materials:
should be kept by the Superintendent and should be placed under.
lock and key for one year'in the event o. any protest or, order. for
lrecount. - -

19. E.1le ction on the adoption of amendments to an approved con-
stitution and by-laws shall -be called as- provided- in said. constitu-
tion and by-laws, and shall be condueted-inthe manner prescribedin
these, rules . and regulations; except where modified in said constitu-
tion' and' by-laws as to voting districts, eligibility of voters, and the
manner of holding 'election.

ELECTIoNs FOR THE RATIFICATION OF CHARTEmS OF INCORPORATION

Section 17 of the Indian orga fization Act of June 18, 1934
(48:, Stat. 984), reads in part.asfoows: - -

The Secretary of the Interior may . upon pebtion by-a lest one-third of
the adult Indians, issue a charter of incorporation to such tribe; Provided,
That such charter shall not: become- .operative until ratified at a special elec-
tion by a majority vote of the adult Indians living on the reservation. * * *

:20. Elections;''on the ratification of 'a charter of incorporation
issued to anyorganized tribe by the Secretary of the Interior, pur-
suait'to section'17 of the Indian 13 Roiganization Act shall be conm
ducted n -the maner 'prescribed in -th se rules and regulations,
except as modifie. by sections 21, 22,:23 hereafter. No tribe. may
iincorporate u it',as adopted a constitution and fby-law, ap-
proved in accordance with -section 16 of the Indian Reorganization
Act. ---

359
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21. The following rules shall deterine the "eligibility of the.
signerson anypetition foracharter:'

(a) Wheh''the n-embers o a tribe, or tribes, residing on a reserva.4-
tion,"have' organized under . constitution and by-laws, any member
of the tribe, or tribes, may sign such petition.

* (b) When the adult Indians residing on a reservation have organ-
ized uiider a constitution and by4 awsany person entitled tot Vote
on the adoption of sueh constitution and by-lawt' imay sign such
petitionat : (See section 4).

22. It shall be the duty of the Superintendent, together with a com-
mittee representing the Indians organized under the constitution:
and by-laws, to check the petition as to whether those who sign are
eligible to do so within the language of the act and these regulations.

* 2 3. In any election on the ratification of a -charter.. of: incorpora-;
tion, the following- rules shall determinethe eligibility of voters in
such election:

* (a) When the members of a tribe, or tribes, residing ona reserva-
tion, have organized under a constitution and by-laws, any resident
member of the tribe or tribes may vote in such election. No person
shall be deprived of: his right to: vote by reason of his temporary
absence from the-reservation. : :

(b) When the adult Indians residing on a reservation have organ-
ized under a'constitution andby-laws, anyperson entitled-to vote on
the adoption: of said constitution: and by-laws shall be: entitled to'
vote on the ratification of the charter. (See section 4.):

JOHN: OLLIER, Commmssioner.
Approved:

HAROLD L. IGKES,
; 0 ; 00: i f: Seretamry. :0\; ; 

TAYLOR GRAZING ACT, SEC. -- EXECUTIVE,; ORDERS OF
NOVEMBER 26, 1934, AND MAY 20, 1935

[Instructions]'

DEPARTMENT OF THE INTERIOR,

OFFICE OF TE SECRETAR, 

nWalgton, D. ., October 19, 1933.
THE CoMMISSIONER OF THE GENERAL LAND OFFICE:

Re ference is made to your letter of October 11, requesting in-
structions as to whether the Executive order of November 26, 1934,
as amended by Executive order of May 20, 1i35, bars the allowance

1 See Executive Order of January 14, 1936.

[v-o.
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of hoiiistead 6htries wider the,-authority of -Sbctindr of-th Taylor 
Grazing Act in either of t:'efollowih cases:

L Where *the land was withdrawn for the grazing district prior to the
date of the Executive order.

9 2. Where the Executive order preceded .the withdrawal for or by virtue
of the establishment of the grazing district.

The said- Etebutive order ddes'lnot purport to affect lalds em-
braced in prior reservations so long as such prior withdrawals are
in eflect. Therefore, where lands were' withdrawn for the purpose
f: 'establishing a grazing district prior :to tle date of the Executive

order,. and. if the: gr zing district has become established, I am of the
opinion that the lands .withih the grazing district are: subj ect to such
use or disposal as' is athorized by the Taylor.. Grazing Act (48
Stat. 1269). Section. 7 of the act expressly provides for the allow-
ance of homestead entries in grazing districts upon proper classifi-
cation,' in tracts of0 not exceeding '320 ares,: but it is declared the
lands shall remain a part of the grazing district until patents are
issued therefor."

But where the lands' were not reserved 'for a, grazing district
prior to the. date.of the said. Executive order, they are not subject
to "entry" prior to amendment or:revocation of that order. .

Since it appears that a large proportion of the lands within exist-
ing grazing districts were withdrawn by the said Executive order
prior to the establishment of grazing districts, or withdrawal there-
tg for,: and. having in. mind that the grazing act limits the establish-

P ment of grazing, districts to eighty milion' acres of vacant, unre-
',served and unappropriated lands, it would appear to be advisable
to make check of. the lands in the several' 'grazing districts to
determine their status with respect to the eighty million acres limi-
tation. ,Such' of. them as are unaffected by prior dispdsals or reser-
vations, not exceeding eighty million acres, should be regarded. as
'subject to all of the provisions of the Taylor. Grazing Act.: This
situation suggests the further question whether any useful 'purpose
will, be served by the continuation of the withdrawal of November
26, 1934, asto areas embraced in grazing districts, not exceeding
a total of 80,000,000 acres. You are requested' to consider this ques-
tion in cooperation with the Director of Grazing, andisubmit a suit-
able order to exclude such areas from the effect' of the Executive
order, of bNoverbei 26,: 1934, if you agree as to the advisability of
such action.: -

T. A.; WALTERS,
First Assistant Secretary.
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EXCHANGES OF LANDS IN APACHE, NAVAJO, AND COCONINO 
COUNTIES, ARIZONAi:

REGULATIONS

[Circular No. 1335]X

-;DEPARTMENT OF TIE INTERIOR,

GE NERAL LAND OFFICE,

TFasington, D. C.,,Augst 28,1934.

REGISTER PHOENIX, ARIZONA; SUPERINTENDENT,; LEuw AGENCY,

LEFFP, ARIZONA; SUPERINTENDENT, SOUTHERN- NAVAJO AGENCY,

FORT DEFIANCE, ARIZONA; SUPERINTENDENT, WESTERN NAVAJO

AGENCY, TUBA CITY, ARIZONA:D

The act of June 14, 1934 (48 Stat. 960), entitled "An Act-to define
the exterior boundaries of the Navajo Indian Reservation in Arizona,
and for other purposes", provides as follows:

Be it enacted by the Senate and House of Representatives of the United
States of Amerca in Congres. assembled, That the exterior boundaries of the
Navajo Indian Reservation, in Arizona, be, and they are hereby, defined as
follows: Beginning at a point common to the States of Arizona, New Mexico,
Colorado, and Utah, thence west along the boundary line between: the States
of Arizona and Utah to a point where said boundary line intersects the Colo-
rado River; thence down the south bank of that stream to its confluence with
the, Little Colorado River, thence following the north bank of the Little Col-
orado River to a point opposite the east boundary of the Grand Canyon
National Park; thence south along said east boundary to the southeast corner
-of. section 5,: township 30 north, range 6 east, Gila and. Salt River base and
meridian, Arizona; thence east to the southeast corner of section 4; thence
south to the SouthWest corner of section 10; thence east to the southeast
corner of section 10; thence south to the southwest corner of section 14; thence
east to the northwest corner of' the northeast quarter section 23; thence south
two miles to the southeast corner of the southwest quarter section 26; thence
west one half mile to the southeast corner of; section 27, township 30 north,
range 6 east, Gila and Salt River base and meridian, Arizona; thence, south
seven miles to the southwest corner of section 35, township 29 north, range
6 east; thence east one mile; -thence south one and one half miles to the
southwest, corner of the northwest quarter section 12, township 28 north, range
6 east; thence: east through the center of section 12 to the range line between
ranges '6 and7 east;; thence south along said range line five and one-half miles
to the southeast corner of section 1, township 27 north, range 6 east; thence
west three miles to the southwest corner of section 3, township 27 north, range
:6 east; thence south five miles to the southeast corner of section 33,. township
27 north,; range- 6 east; thence east along township line between townships
26 and 27, sin and one half miles to the northeast corner of the northwest
quarter section 3, township 26 north, range 7 east; thence south two miles to
the southeast corner of: the southwest quarter section 10, township 26 north,
range 7 east; thence east four and one half- miles to the southeast corner of
section 8, township 26 north, range east; thence north four mies; to- the:
northwest corner of section 28, township 27 north, range 8 east, Gila and

[VOL
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Skit River base and etidian; thence east one mile to- the southeast corner
of: section 21; thence north4 four miles to the northeast corner of section 4,
township: 27 north, range S east, thence east along township line between
townships 27 and 28 north to its intersection with the Little Colorado River;:
thence up the middle of that stream to the intersection of the present west
boundary of the Leupp Extension Reservation created by Executive order of
November 14, 1901; thence south along the present western boundary of said
extension to; where it intersects the fifth standard parallel north; thence east
along said standard parallel to the southwest corner of township 21 north,
range 26 east, Gila: and Salt River base and meridian; thence north six miles
to the northwest corner of township 21 north, range 26 east; thence east twelve
miies to the northeast corner of township 21 north, range 27 east; thence south
two miles; thence east twelve miles; thence south four miles; thence:east along
the township line between townships 20 and 21 north to the boundary line
between the, Statesi of New Mexico and Arizona; -thence north along said
boundary line to the point of beginning. - All vacant, -unreserved, and unap-
propriated public lands, including all temporary withdrawals of public lands
in Arizona heretofore made for Indian purposes by Executive order .or other-
wise within the boundaries defined by this Act, are hereby permanently with-
drawn from all forms of entry :or disposal for the benefit of the Navajo and
such other Indians as may already be located thereon; however, nothing herein
contained shall affect the, existing status of the Moqul (Hopi) Indian Reser-
vation created by Executive order of December 16,: 1882. There are hereby
excluded from the reservation as above defined all lands heretofore designated
by the Secretary of the Interior pursuant to section 28 of the Arizona Enabling
Act of June 20, 1910 (36 Stat. L.. 575), as-being valuable for water-power pur-
poses and all lands withdrawn or classified as power-site lands, saving to the
Indians, nevertheless, the exclusive right to occupy and use such designated
and classified lands until they shall be required for power purposes or other
uses under the authority of the United States: Provided, That nothing in this
Act contained shall be construed as authorizing the payment of proceeds or
royalties to the Navajo Indians from water power developed within the areas
added to the Navajo Reservation pursuant to section 1 of this Act; and the
Federal Water Power Act of June 10, 1920 (41 Stat. . 1063), and amendments
thereto, shall operate for the benefit of the State of Arizona as; if such lands
were vacant, unreserved, and unappropriated public lands. All valid rights and
fclaims initiated. under the public land laws prior to approval hereof involving
any lands within the areas:so defined, shall not be affected by this Act.

Smn; 2. The Secretary of the Interior is hereby authorized in his discretion,
under rules and regulations to e prescribed by him, to accept relinquishments
and reconveyances- to the United States of such privately owned lands, as in
his opinion are desirable for and should: be reserved for the use and benefit
of the Navajo Tribe of Indians, including patented and nonpatented Indian
allotments and selections, within the counties of Apache, Navajo, andCoconino,
Arizona; and any Indian so relinquishing his or her right shall be entitled to
make lieu selections Within the areas consolidated for Indian purposes by this
Act. Upon conveyance.to the United States of a good and sufficient title to
any such privately owned iand, except Indian allotments and selections, the
owners thereof, or their assigns, are hereby authorized, under regulations of
th6 Secretary of the-Interior, to-select from the unappropriated, unreserved, and
'non-mineral public lands. of the United' States within said counties in the
:State of Arizona lands approximately equal in -value-to the:-lands thus con-
veyed, and where surrendered lands contain. springs or living waters, selection
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of- other lands taken in lieu thereof: may be of like haracter or- quality, such
'values to be determined by the: Secretary of the Interior, who is hereby
authorized' to issue patents for the lieu lands so selected. In all selections
of lieu lands under section 2of this Act notice to any interested party shall
be by publication. Any privately owned lands-relinquished to the United States
-under section' 2 o this Act shall be held in trust' for the Navajo Tribe of
Indians; and relinquishments in Navajo County, Arizona, excluding Indian
allotments and selections, shall not extend south of the township line between
townships '20 and 21 north, Gila and'Salt River base and meridian. TiThe State
of Arizonafmay relinquish' such tracts of school land within the bounddry of
the Navajo Reservation, as defined by section 1 of this Act, as it may see
lit in favor of said Indians, and shall have the right to select other unreserved
and non-mineral public lands contiguous or noncontiguous, located within the
three counties involved equal' in value to that relinquished, said lieu selections
to be made in the same nianner as is provided for in the Arizona Enabling
Act of June 20, 1910 (36 Stat. L. 558), except as to the payment of fees or
commissions which are hereby waived. Pending the completion of. exchanges
and consolidations authorized by section 2 of this Act, no further allotments
cf public lands to Navajo Indians shall be made in the' counties of Apache,
Navajo, and VCoconino, Arizona, nor shall further Indian homesteads be initiated
or allowed in said counties to Navajo Indians uder the Act of July 4, 1884
(23 Stat. L. 96) ; and thereafter should allotments to Navajo Indians be -made
within the above-named counties they shall be confined to land within the
boundaries defined by section 1 of this Act.

SEa. 3. Upon the completion of exchanges and consolidations authorized by
section 2 of this Act the State of Arizona may, under rules and regulations to
be prescribed by- the Secretary of the Interior, relinquish to the United States
such of its remaining school lands in Coconino, Navajo, and Apache Counties
as it may see flit'; and shall have the right to select from the vacant,: unreserved;
and nonmineral public lands in said. counties lieu lands equal in value to those
relinquished without the payment of fees or commissions.

Sec. 4. For the purpose of purchasing -privately owned lands, together with
the improvements thereon, within the boundaries above defined, there is hereby
authorized to be appropriated, from any funds in the- Treasury not otherwise
appropriated, the sum of $481,879.38, which sum shall be reimbursable from
funds accruing to the Navajo tribal funds as and when such funds accrue and
shall remain available until expended: Provided, That title to the land so
purchased may, in the discretion of the Secretary of -the Interior, be taken for
the surface only: Provided further, That said funds may be used in purchasing
improvements on any land within said boundaries or on: leased State school
land within the boundaries-above defined, provided the State of Arizona agrees
to the assignment of said leases- to the Navajo Tribe of Indians on a renewable
and preferential basis, and. provided the Legislature of said State enacts such
laws as may be necessary to avail itself of the exchange provisions contained
in section 2 of this Act; and disclaim any right- title or interest in and to any
improvements on said lands. - X E

t1 Applications to select by the owvners of' the lands within the
area described in the act should be filed in the U. S. land office at
Phoenix Arizona. They need not be on; any particular fort - but
must state the date of the act, whether the applicant is the owner of
the offered base- land and specifically describe 'the land desired to- be
surrendered and that sought to be selected. The: application should

[VWlu



55j. DEOISIONS OF. THE DEPARTMENT :T,,OF THEJ INTERIOR 365.

be accompanied with an affidavit wherein it is shown that the selected
land is surveyed, unappropriated, unreserved, non-mineral public
land of fthe United States in* one of the, three counties aforesaid, in
Arizona. It should also state that a deed of relinquishment of the
base land and an abstract of title thereto are also submitted, and that
the applicant will without cost to the Government place the deed, of
relinquishment of. record and extend the abstract of title to, thedate
of such recordation when called upon to do so.

2. The affidavit accompanying the application. may be executed
before any officer qualified to administer oaths, by the applicant or
.by some credible person: who is .familiar with the.character, condi-
tion,. and value of the selected land. and the value .of *the land
relinquished. This affidavit must be corroborated by. at least one
person who. has no personal interest in the exchange and who is
familiar with the value of the , land relinquished and that selected
The affidavit, must describe the base and selected land and. show the
following: That there is not withinthe limits of the lieu land any
known vein or lode: of quartz or other rock in place bearing gold,
silver, cinnabar, lead, tin, or copper; that there is not any known
deposit of coal or any placer deposit, oil, or-other valuable mineral;
that said land contains no salt springs or known deposits of salt
in any form sufficient to render it chiefly valuable therefor; that no
portion of saidland is claimed for minin gpurposes nder the local
customs or rules of mliners or otherwise; that said land is essentially
non-mineral in character, has upon it no mining or .other improve-
ments and is not in any manner occupied adversely to the selector
and that the selection is not made for the purpose of obtaining title
.to mineral lands.: The affidavit must also show thaL a fiant is well
acquainted with the value of the relinquished and selected land .and
that. from personal observations and knowledge he states that the
lands are of equal value and that the lieu land is not used by Indians.

3. The application must be accompanied with a deed of relinquish-
ment or reconveyance to the United States of the land tendered as
the basis of the' exchange,, duly executed and acknowledged in the
same manner as conveyances of real property are required to be
executed by the laws of the State of Arizona.

-4. There must be filed a duly authenticated abstract of title to
the relinquished land showing title thereto to, be in the applicant.
The certificate of authentication of the abstract must be signed by
the Recorder of Deeds under his official seal and, must ,show that the
titlemeniorandum is a full, true, and: complete abstract of all matters
of record or on file in his office including conveyances, mortgages,. or
other incumbrances. The, custodian, of tax records nust certify
that all taxes levied or assessed against the land or that could operate
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as a lien thereon have been paid in full and that there are no unre-
deemed tax sales and no tax deeds outstanding as shown 'by the
records of'his office. The absence of judgment liens for pending suits
against the grantor which might affect the title to the land relin-
quished must be shown by the official certificates' of the clerks of the
courts of record whose judgments under the laws of the United
States or the State constitute a lien on the land conveyed. The ab-
stract may also be made by an abstract company. or abstracter
approved under section 42 of the mining regulations of April 11, 1922
(49 L. D. 15, 69).

5. The register will certify to the application, showing whether
or not the-selected land is free from conflict, adverse filing, entry,
or claim thereto.

6. Upon receipt of an application in the General Land Office, if all
be regular, a field examination will be requested of the Division of
Investigations of both the selected and base lands and a report
secured from the Geological Survey as to the mineral, water holes,
springs, and power possibilities of the selected land.

7. If all be regular and the reports of the Special Agent in Charge
and the Geological Survey are satisfactory the: General Land Office
will require the applicant at his expense within 30 days from receipt
of notice to begin publication of notice for four consecutive weeks in
a newspaper.-, of general circulation in the vicinity of the selected
lands. During this period a similar notice must be posted in the
district land 'office.

8. The notice should describe the selected land, give name of appli-
cant, date of application, and, act under which made and allow all
persons claiming the land under thea mining or other laws and desir-
ing to show that it is mineral in character or adversely occupied, an
opportunity to file objection or to establish their interest therein or:
the' mineral character thereof.

9. Proof of publication will consist of the affidavit f the pub-
lisher or foreman or other employee of the newspaper with a copy
of the published notice attached. The register will certify to the
posting in his office. The first and last dates of publication and
posting must also be given.-

010. The act provides for the selection of lands containing springs
or living waters in lieu of other lands of the same character or
quality, notwithstanding that the selected lands may be included
in a public ;water reserve if not otherwise reserved. However, the
allowance of any such selection is within the discretion of the Secre- 
tary of the Interior.

11. n all cases where the applicant for an exchange is an: Indian,
the application must be filed in duplicate and the register' will for-
ward the duplicate copy of the application to the proper Indian

[ Vot;



55] DEOISIONS OF TE DEPARTMENT OF THE INTERIOR 367

superintendent and will furnish said superintendent with the serial
number of the application, which serial umber, together with the
name, of the land office, must be indorsed thereon as- a means of
identification and oreferred to in all correspondence concerning said
applications. Copies of applications by Indians involving lands in
Coconino County north of the township line between Ts.- 24 and 25,
will be forwarded to the Indian superintendent at Tuba City, Ari-
zona; those for lands in Coconino County south of the township line
mentioned, and in Navajo County, will be forwarded to the Indian
superintendent at Leupp, Arizona, and those for. lands in Apache
County will be' forwarded to the Indian superintendent at Fort
Defiance, Arizona.

12. Upon the completion of selection as herein provided, and
in the absence of objection then appearing, approval of 'the selection
'by the Secretary will be recommended by the General Land Office.
If and when so approved the deed and abstract of title will be
returned to the applicant to have the deed recorded and the abstract
of title extended to show the recordation.

13. Upon the acceptance of title to the base lands they will be held
in trust for the Navajo: Tribe of Indians and the Commissioner of
Indian Affairs will be notified thereof.

14.- You will accept no applications, other than those by Indians,
where the lands offered are south of the township line between Ts.
20 and 21, in Navajo County.

1:5. Pending the. completion 'of exchanges and consolidations .
authorized by section 2 of the act you will accept no further" appli-
cations for allotments, or Indian homesteads under'the act of July 4,.

1884 (23 Stat. 6) ,for public lands to Navajo Indians in the counties
of Apache, Navajo, and Coconino, and thereafter should allotments
to Navajo Indians'be made within the above named counties, they
shall be confined to land within the boundaries defined by section 1

'of said act of June 14, 1934.
16. Selections by the State of Arizona, in lieu of school lands.

within the boundary of the Navajo Reservation as defined by section
1 of the act, will be.made in accordance with the regulations govern-
ing the selection of lands by States and Territories approved June 23,
1910 (39 L. D. 39.), in so far as they apply to indemnity school land
selections, and will also be subject to all other existing regulations
pertaining to such selections except that no fees or commissions are'

'required, and the offered and selected lands need not be of equal area
as in ordinary indemnity school land selections, but need. only'. be'
approximately equal in value.'
- 17. Upon the completion of the: exchanges and consolidations'

authorized by: section 2 of the act further instructions will be issued
regarding the exchanges authorized by section 3 of the act.
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18. The register ;will note' on his records the boundariesJ of the
reservation as defined bybthe act of June 14, 1934, and in the.adjudica.
tion of applications and. claims,.he will be governed by the followingl-
direction contained in thenproviso 'to section 1 of the act:

il valid 'rights and claims initiated under the public land laws'prior 'to"
approval: hereof involving any land§ within 'the area so defined, shall not be
affected by this Act.

FIRED W. JOHENSON,.

- :Comfnissioner.
-Iconcur:

JOHN COLLIER,

Com'm issioner of Indian Affairs.
Approved:

OScAR L. CHAPMAN,

;Assitant Secretary.

APPEALS FROM DECISIONS OF THE DIRECTOR O GRAZING..

RULES AND REGULATIONS

[Circular No. 43

DEPARTIENT OF THE INTERIOR,

DIYISION. OF GRAZING,

Wasington, D. C., 'October 7,- 9235.
Section 9 of the Taylor Grazing Act, approved June 28, 1934 (48

Stat.. 1269), provides, among other things: "The Secretar+ of the
Interior shall provide by appropriate rules and regulations for local
hearings on' appeals from the decisions of the administrative officer'
in charge in a manner :similar to the procedure' in the; Land&
Department."

In accordance with the above provision the following rules and
regulations are prescribed for proceedings on appeals from. decisions
.of the Director of Grazing:'

RIGHT OF APPEAL

1. An appeal may be' taken by any' party affected from the
decision of the Director of Grazing, on a matter involving any claim
or' right within a grazing' district, to the Secretary of the Interior.

NOTICE OF A1PEAL

2. Notice of appeal from any decision by the Director of Grazing
involving any privilege-exercised or asserted involving any: matter
concerning the administration, of any grazing district established

: X4 : . 0 .ft f , fD 7, X > -
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under: the Taylor Grazi'ng Act shall be. filed' within. 30 days' from the
date of receipt of notice of such decision by filing a notice of apal
with the Director of, Grazing at Washington, . C.' , Failure to give
notice of- appeal. as herein provided will be: construed as acceptance
of the decision Tendered.,:

'3. The iotice of appeal 'must be in writing and set forth in" clear,
concise language the-grounds of. appeal in the form of-specifications
of error, which shall be separately stated and numbered. Where
error is based -upon insufficiency' of the evidence to justify the de-
cision, the parts wherein it is deemed insufficient must be pecifically
set forthin the notice. Appellant will be allowed 20 days after
:filing of such notice within which to file brief or argument in sup-
port thereof. A copy of any such. appeal, brief, or argument shall. be
served upon the opposing party, if any.

DISPosrrloN. IOF APPEAL

''4. Appeals filed with the Director, together with briefs and argu-
ments relating thereto, will be reviewed by the: Director of Grazing
and the 'action complained of reversed or the' record transmitted to
the Secretary of the Interior with such report as may be ' deemed'
appropriate.

LOCAL HEARINGS ON APPEAL'

. Local hearings may be ordered by the Director of Grazing in
appropriate cases upon the application 'of any party in interest in
any matter.

6.'Local hearings may be held before the register of the district
land office within which the lands concerned are situated.

7. Any order for hearing before the register of the district land
office shall be addressed to that official through the Commissioner of
the General Land Office, and shall contain a clear and concise state-
ment of the subject matter of the appeal, together with the names and
addresses of the, parties involved. The register will confer With the
local represn ative of 'the Division of Grazing- relative thereto and
fix the time and place for the hearing, due, notice of which must be
given the appellant and other parties in interest by registeted mail.
A like notice will be sent hy ordinary mail to the local representative.
Subpoenas for witnesses,.will be issued. and served ,as provided for
in cases before the Land. Department. See instructions .of March 20,.
1903 (32 L. D. 132).

08. The l.ocalrepresentative of the Division of Grazing will duly
submit tothe register an estimate of the probable expense required
on behalf of the Government. He will represent the Director of

'Grazing in the proceedings and aso cause subpoenas to be served
20683-36-VOL. 55-24 .

3,69-
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upon such witnesses as he may desire, to call, and take such other
Steps as are necessary to prepare the case for hearing.

9. In appropriate cases testimony may, by order. of. the register, 
and, after such notice as he may direct, be taken before a United
States commissioner, or other officer authorized to administer oaths,
at a time and place. to be designated in a notice of the taking of such
testimony, in accordance with the rules of practice in cases before the
Land Department.

10. Upon the date Set for the hearing or the day to which it may
continue, the testimony of the witnesses for either party may be sub-
mitted. The representative of the Division of Grazing and.the repre-

:sentatives of, the appellant or other parties may examine and. cross-
examine witnesses. 'The proceedings:will be governed by the rules'
of practice in cases before the' Land Department and when the.
testimony of all the witnesses has been submitted and the hearing:
completed, the entire record will' be transmitted by the register,
through the Commissioner of the General Land Office, to the Director
of the Division of Grazing without recommendation.

11. Each party must pay the cost of taking the testimony on
direct examination of' his own witnesses and the cross-exaimnation
on his behalf of other witnesses; the cost of noting motions,,objec-
tions, and exceptions must be paid by the party on whose behalf the
same are made. The register, or other hearing officer, may require
a -party to' give,? security for costs including expense of taking and

.transcribing testimony.
12. The appellant and other parties in interest may file briefs and

arguments in connection with the record of the hearing at such time
as may be agreed upon by the 'local representative of the Division"
of Grazing and the claimants or their representatives, not exceed-
ing 30 days after completion of the hearing.:

PROGEEMDNGs BEFORE THE SECRETARY OF THlE INTERIOR

13. After the record has been transmitted to the Secretary of the
Interior the proceedings will be governed by the rules of practice
as in other cases on appeal in the Land'Department. (See 5l L. D. 547.):

GOVERNMENT COSTS

14. Costs incurred on behalf'of the Government will be paid from '
the appropriation for the purposes of administration of the Grazing
Act.

F R. CARPENTER,
0 :: ::: .: 0 . ; V 0 : :Directorpof:Grcoa.~-.

Approved:' D o iraX'
CHARLES WiST,

Acting Secretary of the Interior.

[Vol 
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DEATH VALLEY NATIONAL MONUMENT-APPROPRIATION
OF WATER

Opinion, Ootober 22, 1935

WATER RIGETS-RESERVED LANDS-PUBLIC USE'

Reserved lands of the United States needed or used by the public for watering
purposes are not subject to appropriation, either by individuals or any
branch of the Government, but are required, while so reserved, to be kept
and held open to the public use for such purposes. I

WATER RIGHTS-UNITED STEs TH1 Plopagror-BNEIciAL Usig.

The Government, as riparian owner of lands in California, is recognized as
entitled to such water as is needed for beneficial use,but the law of appro-
priation permits only-such quantity. as is: befreficiafly used.

WATER RIGTS-NAVIGABLE STREAMS-Szcs. 2339 AND 2340, REVISED STATUTES-
RESERVED PuaLir LANDS-RIGHTS OF WAY FOR WATERS.

Congress, in sections 2339 and 2340 of the Revised Statutes, and various later
acts, surrendered to the States the right to control the appropriation and
use of the waters of nonnavigable streams on the public lands; but this
general rule does not apply to reserved' public lands unless the water can
be diverted at a point not affected by the reservation or unless a right of
way has been obtained in accordance with Federal laws providing for
rights of way over certain classes of reservations and under prescribed
conditions, there. being a clear distinction, between water rights and
rights of way over land for the use of such waters.

MINING LAws-AuTHORITY OF CoNGREss-ACT OF JUNE 13, 1933-ExTENT OF
CONTROL RrAINo. 

Congress, in extending the operation of the mining laws to the Death Valley
National Monument, "or as it may hereafter be extended", by the Act of
June 13, 1933, did not thereby abrogate its control over the lands involved,
which is evidenced by the fact that the act itself expressly provides that
the surface use of locations, entries, or patents shall be subject to general
regulations to be prescribed by the Secretary of the Interior.

WATER RIGHTs-DsEsRr LAND AoT-RuLE OF ArPROPRIATION OR CommoN LAW
RuL-DrscuErnoN LODGED IN STATES.

The Desert Land Act, passed March 3, 1877 (19 Stat. 377) left with each
State the right to determine for itself to what extent the rule of appropria-
tion or the common law rule in respect to riparian rights should obtain;
does not bind or purport to bind the States to any policy; and simply
recognizes and gives sanctionD, in so far as the United States and its future
grantees are concerned, to the State and local doctrine of appropriation,
and seeks to remove what otherwise might be an impediment to its full
and successful operation (California Oregon Power Co. v. Beaver Portland
Cement Co., 295 U. S. 142).

POWER OF CONGRESS, OvER Purmo LANDS-ExEROISE or Powz :.
It is well established that Congress, in the exercise of its right to legislate

with respect to its own property, may reserve any portion of the public
lands and altogether prohibit the use thereof by private parties, or permit

'See, also,, Solicitor's, opinion on. Underground Water Claims*, Utah, at page; 378.
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scht rights of 'wa& thereon pr'such useithereof as 'it may dem proper to:
allow. This Congress has frequently' done.

WATrM RIGeS-MIrHODS Or Acqmsrnon.
The right to the use of water from springs located on lands of the- United

States not withdrawn for public watering purposes,. may be acquired by
use on riparian lands, of the United States, or by appropriation under
State laws, subject merely to prior vested rights.'

WATER -RIGHres IN DEATH VALEY NATIONAL,, MONU12:ENT-SPRINGS-RUNNING
STEAMS.

Where the water from springs in the Death Valley National Monument does
not flow beyond the confines of the reservation, the Governmeflt, as riparian
owner, is sufficiently protected 'in the use thereof without appropriation
under State laws; but where running streams are involved, as where water
flows through the reservation and' may be subject, to appropriation and
diversion, either above or below, it may be' advisable fo'r the Government
to make appropriation under State laws, in order, that claims may be
adjudicated and equitable division awarded, and established

MARGOLD, So0iCitor::
In accordance witi your [First Assistant Secretary] reference, I

have considered the five separate applications subuitted by the
National Park Service for consideration of the propriety of apply-
ing to' 'the State to appropriate the water from five springs located
on lands of the United States west- of the Death Valley National
Monument in California. There was also submitted for considera-
tion in' this connection a report on California water law, whi
report was prepared by Mr. Joseph F. Taylor, water rights attorney
of the National Park. Service. X

In the recent decision in the case of California; Oregon Power. Co.
v. BeaVer Portland Cement o., decided April 29, 1935 (295'- U. S.
142), the Supreme Court of the United States,. after general review
of Federal legislation and court decisions on the subject of water
appropriations on the', public domain, said, inter alia, that: -

As the owner of.,the public domain, the government possessed, the power
to dispose of land and water thereon together, or to dispose of them separately.
Howedl v. Jolvnsoss (C. C.), 89 F. 556, 558. The fair construction of the pro-
vision now under review is that Congress intended to establish the rule that
for; the future the land should be patented separately; and that all non-
navigable waters thereon should be reserved for the use of the public under
the laws of the states and territories named. The words that the water of
all sources of water supply. upon the public lands and not navigable "shaIl
remain and be held free for the appropriation and use of the public' are not
susceptible of any other construction. The only exception nade is that in
favor of eisting rights;- and- the only rule spoken of 'is that:of ppo7prition.
It is' hard to see how a more definite' intention to: sever the land and water
could be evinced. The terms. of the statute, thus construed, must be read
into every patent thereafter issued, with the same force as though expressly
incorporated therein, with the result that the grantee will take the legal title
to the land'conveyed, and such title, and only such. title, to the 'flowing waters
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thereon as: shall be fixed or acknowledged by the customs, laws, -and judicial
decisions of the state of their location. If it be conceded that in the absence
of federal legislation the -state would be powerless to affect the riparian rights
of the United States or its grtees, stiil,' the authority of Congress to vest
such power in the state, and that it' has done so by the legislation 'to' wich
we have referred,: cannot be doubted.

The said decision does not announce a new doctrine. It merely
restates the established rule recognized andJ applied iin numerous
precedents cited therein. It held thatla Fedral patelt for public
land did not carry with it a water right from a, stream flowing
though the land;, that Congess, in' secons 2339-40, Revised Stat-
utes, and various later acts, had surrendered' to. the States the right
to control the appropriation and use of the. waters of nonnavigable
streams on thepublic lands. But this' general rule does.'not 'apply
with respect to reserved public lands, unless the ater can be diverted
at a point not affected by the reservaion or unless a right of way
has, been obtained in accordance with laws of tle United States pro-'
viding for rights of way over certain classes of reservations and
under prescribed conditions; for there is a cleart distinction between
water rights and: rights of way over land for the use .of stich waters.

In the decision' above quoted, the court did not consider the effect
of section :10 of the' Stock-raising Homestead Act of December. 29,
1916 (39 Stat. 862), which, in part, provides-

That landscontaining water holes or other bodies of water needed or used
by the public for watering purpses shall not be designated under this Act
but may be. reserved under the provisions of the Aet of June twenty-fifth,
nineteen hundred and ten, and such lands heretofore or hereafter reserved shall,
while so reserved, be kept and held open to the public use for such purposes
under such general rules and. fegulations as the Secretary of the Interior may
prescribe.

By Executive order of April 17, .1926, it. wasprovided s* follows:.
Under and pursuant to the provisions of the act of Congress approved June

25, 1910 (36 Stat. 8 47), entitled "An Act' to authorize the President of the
United States to' make withdrawals of public lands in certain cases", as
amended by act of Congress approved August 24, 1912 (37 Stat. 497), it is hereby
ordered that every smallest legal subdivision of the public-land surveys which is
vacant unappropriated, unreserved public, land and contains a spring or waterhole, and al land within one-quarter of a mile of. every spring or water hole
located on unsurveyed public land be, and the same is hereby, withdrawn from
settleent, location, or entry, and reserved for public use in accordance
with the provisions of section 10 of the act of December 29, 1916 (39 Stat
862), and in aid of pending legislation.

.The descriptions of 'the respective springs in question would seem to
brig the lands containing them 'within the purpose and effet of
the said Executive order unless it can be shown that they are n ot"neededor used by the public for 'watering purposes ;" Assuming
that they are within the category of tracts so reserved, they are not

:373-
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subject to appropriation, either by individul or': by ay branchd of
the Government, but "shall, while, so reserved, be kept and held
open to the public use for such purposes." There can be no doubt
of the validity of said reservation under the Congressional authority
cited therein. In the case of Utah Power &: Light Co. v. United
States (243 U. S. 389), it was held (syllabi):

The power to regulate the use of the, lands of the United States, and to pre-
scribe the conditions upon which rights in them may. be acquired by others,:
is vested exclusively in Congress.

The inclusion of such lands within a State does not diminish this power, or
subject the lands or interests in them to disposition by the' state power; and,
therefore, such lands, within a State, or ways across them, are not subject to be
occupied or used for private or quai-public purposes, under state laws, save
such laws as have been adopted or made applicable by Congress.

The Act of May 14, 1896, c. 179, 29 Stat. 120, relating exclusively to rights
of way and the use of land for electric power purposes, covering the subject
fully and: specifically and containing new provisions, was evidently designed
to be complete in itself, and therefore, by necessary implication, superseded
the provisions of Rev. Stats., secs. 2339 and 2340 (derived from the Acts of
1866 and 1870), in so far as they were applicable to such rights of way.

If, as assumed, these tracts, with the springs thereon, are of the
class reserved by the said Executive order, and if it be desired to
remove them from the force and effect of that order, it would be'
appropriate to request the President to modify the withdrawal so
as to except therefrol the lands in question. If the said lands be
eliminated from the withdrawal of April 17, 1926, the said waters.
will then be subject to appropriation and use by the National P'ark
Service, if there be no prior valid rixhts disturbed thereby. The
method of such appropriation and use would be governed by the
laws of California. That State recognizes both the doctrine of
appropriation and the common law doctrine of riparian rights, the
latter modified, however,' as provided in section 3, article 14 of the
constitution of the State, inserted as a new section by amendment
in 1928. In the recent decision in the case of Peabody v. City of
.Vacd1tejo (40 Pac., 2d series, 486), the Supreme Court of, California
held that:

The rule of reasonable use as enjoined by section 3 of article 14 of the
constitution applies 'to'allwater rights enjoyed or asserted, whether the same
be grounded on the riparian right or the right, analogous to the riparian right,
of: the overlying owner,; or the: percolating water right, or the appropriative
right.: - X 0; : : H: C: : ; : 00: 

Since these lands appear to be owned by the United States, it
would not be necessary for the Federal Government to apply to the
State to appropriate the waters of the springs thereon, in so fag
as:the...waters.are put:to beneficial use dn the rip arlan- lands. It
would be doubtful, however, whether the doctrine of riparian rights

[Vol.
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could he applied in the instance, of the -prqposed conveyance by.
pipeline to the Death Valley National Monument. It would probably
qaford greater security t obtain a. water right from the State in
that case, unless the course. hereinafter Suggested be adopted.

The papers submitted show that it is the intention of the National
Park Service to have this area included in the Death Valley National
Monument.: But Mr. Taylor, in his letter of April 13, 1935, recom-
mended that the water rights in these springs be secured before such
extension of the said national monument le states the case as
follows:

I feel that it would be wise to file an application to appropriate water with
the proper State department before the territory is included within the monu-
ment boundaries, and that this should be done as soon as possible. While the
amounts of water to be used by the Federal Government in Death Valley are
actually small, they are nevertheless vital and they constitute a relatively fair
proportion of the available supply, and it is important that the Government
procure the best possible titleto all of the water which may be put to use
now or in the future.

T The suggestion that, an early. filing be made is based on several reasons.
First, that in the event the territory is not included, the: monument will be
protected by proper evidence of priority 'and it will have a recognized right
to the water and a right-of-way over, the land for its system; secondly, in
order to forestall a possible prior appropriation from this same Isource of
supply; thirdly, and mainly, because if we wait until the territory is included
within the monument and then. file an application, we will be definitely setting
a precedent of National Park Service recognition of State supremacy. I do
not wish to infer that, perhaps, the State does not have complete jurisdiction
over the non-navigable waters within its boundaries, yet because of somewhat
different circumstances' in other parks within this State, I do not feel that
it would be wise to make any such complete recognition of State authority
as would be the effect of seeking permission to appropriate water from our
own land.

California law upon the subjectis complicated and fairly ambiguous,: and
recent court ;decisions have not rendered it any clearer. Some of the other
parks in this- State were withdrawn from entry and reserved for public recrea-
tional purposes comparatively early, and it- is my belief that they acquired
certain rights as of those dates, which would be unaffected by subsequent state

- : legislation. Death Valley, on the other hand, is of recent vithdrawal and may
be ffected by changes in state law, with -espect to the riparian right, that
is, the right attaching to land contiguous to -a- water course.. Further, the
mining laws of the United States are extended to include the Death Valley
area' and miners, subject to regulations prescribed by the Secretary, of the
Interior regarding surface use, might secure, water rights necessary for
monument purposes. l : - -

By filing an application to' appfopriate this water before' the inclusion of
the territory within the monument, we are making no concessions because
the jurisdiction of the State would be undisputed. If we wait until afterwards
our precedent is set, and we will have to go through the same procedure for
all important developments. I am) not at all sure that it would be to the best
interests-of the Government to file these applications, because there still is

- in Calif ia a recognition of the riparia right The old riparia right has
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been considerably curtailed by constitutional provisions, legislation, and court
decisions, and it is now probably saddled with the doctrine requiring bene-
ficial use, but it remains in, the law in its abridged form, and can be made
the basis of the Government's right in; Death Vaiy; water by; protection
through regulation f miners' uses b the Secretary of the Interior. However,
this riparian right is a common, right of; all land owners on the wvater course
and it carries with it. no definite amount of water.. iConsequently, it is prob-
ably well to try to establish a right to the greatest quantity of water, from
this new source that you can possibly put to ipark uses.

Also, in his general report of May 22,1935, Mr. Taylor stated:
It may be very forcibly argued in California that the Desert Land Act of 1877

had the effect of destroying the riparian rights upon lands falling within
that classification:i' It is the wrier's blief that if th question were squarely
'presented to-the courts,'a decision to that effect would result So far as is
definitely known,- no parks orp monuments fall within this' classification, ut
there is such a possibility in connection with' Death Valley National Moun-
ment,'and if it were so classified, all water rights within that'area 'wouild have
to be-gained byt following' the procedure for 'appopriation df water rather than
relying upon any riparian right.

0 0 Apparently the view thus, expressed by Mr. Taylor as to the effect
.of the Desert Land Act is based upon that part of the act (March
3, 187, 1-9 Stat. 377)' which provides that: -

* * * all surplus water over and above such actual appropriation and
use, together with the water 'of all lakies, rivers, and other sources of water
supply upon the public lands and, not navigable, shall remain and: be held
free for the appropriation and use of the public for: irrigatfon, mining, and
manufadturing purposes subject to, existing rights.

It will be' noted that this provision relates only to water supply
upon the "public lands", but if it be assumed that no public lands
could thereafter be withdrawn or reserved so as to prevent the ap-
pro riation of wators flowing or existing thereon, nevertheless it is
well established that Congress. has the right to legislate with
respect to its own property, and it 'may. reserve any portion of the
public lands and altogether prohibit the use thereof by private
parties or to permit such' rights of way thereon or sucl use thereof
as it may deem proper to allow. 'It has frequently. done so. Where
such rights of way have been authorized on reserved lands, it is
only -on condition that the purpose of the reservation will not be
substantially injured thereby. For instance, the Act of'lFebruary 1,
1901 (31 Stat. 790), authorizes the Secretary of the Interior to
permit the use of rights of way through the public lands and reserva-
tions for. 'certain purposes, including water conduits, tunnels, etc.,
for:mining purposes, provided:

That such permits shall be allowed within or through any of the said parks
or any forest, military, Indian, or other reservation oinly upon the approval of
the chief officer of the department under whose supervision such park or reser-
vation falls and upon at findingby him that the same is not incompatible with
the public interest. X 

l Vql-,



z -5] DECgSIONS OFTHE DEPARTMENT OF THE INTtRIOR 377

This control is not destroyed by the act of Ju-ne13, 1933 (48 Stat:
139) which extended the' mining laws to thei Death' Valley; National
Monument," or as it may hereafter be extended.", Furthermore; that
act expressly ,provides thatf the: surface use of locations, entrisor
patents shall be' subject to general regulations to be prescribed by
the Secretary of the Interior.

With respect to Mr. Taylor's suggestion that the Desert Land Act
may have had the effect of destroying the riparian rights as to
lands of that classifidation, 'it is sufficient to say that California, has
made no uch distinction' or such limitation of riparian rights, and
that the Su-preme Court of the United States in-the case of Vdifoiai
Oregon Power Co., suppa after extended% consideration of thel Desert
Land Act, held that it left with the States "the right 'in each to de-
termine fo*r' ~itself- to whati-eteit tho rule of appropriation or the com-
mon-law rule in respect: of riparian rights should' obtain"; that it
"does not bind or purport to bind' the states to any policy"; that it
"simply recognizes and gives sanction, in so far as the United States
and its future grantees are concerned, to the state and local doctrine
of appropriation, and seeks to .remove what otherwise might be an
impediment to its full and successful operation."

Upon review of this 'subject I have reached the following con-
clusions: .

. 1.: That if these springs are of the class contemplated by the Exec-
utive. order of April 17, 1926,. no rights to the use of the lands
containing them' could be acquired by't any .party after. the date of
that order, and that any one so using the' same to the exclusioni of the
public would bet a trespa sser tliereon If vested trights the'rein ex-
isted.at the date of the said order,' they were not affected thereby.

2. That so long as said order stands, no one can be granted private
use of the lands, except in pursuance of a prior vested right, and that
it would be inconsistent with that order for the National Park Serv-
ice to.. apply to the State for appropriation, of the. waters, either on
that land or for transportation to. other lands.

3. That the' President has authority to extend the boundaries of
the, Death Valley' National Monument to' include these lands, and
that if such extension be made there would appear to' be no practical
need for claiming the waters of' these springs through application
to 'the State, becaise these do not appearto be in the category of
running' streams, so as to endanger 'appropriation thereof-off the
reservation by private parties, but wil b eused substantially at the
place of issuance from the ground.. .No one~ can obtain a right of
way for the use of such waters except by consent of the Secretary
of the Interior, and only if compatible with the purposes of' the:
reservation. Furthermore, the Fed'eraGovernment, as riparian
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owner, will be recognized as entitled to such we ters as kre needed for
beneficial use, on the land alld the'law, of appropriation, peromits only
such amount ,as,is beneficiallyused. * -

* 4. Where running streams. :are. involved,, as :where waters- flow
through the reservation and may be subject to approprjation and
diversion, either above or below, I can see- some substantial -p erit in
filing application with the State -for appropriation, even. though we
might p-roperlyxelajm as ripa-rian 'owner in orderthat clains: may be
adjudicated and equitable division awarded and established. But
where running waters are not involved, and where the surf ace waters
are confined within, the reservation-it is not apparent that any-pur-
pose. would -be.served by ap plication to the State, with its. attendant
expense and onerous procedure. , - .'

Approved: -
T; A. WALTERS,

First Assistant Secretary.

UNDERGROUND'WEATER CLAIMS, UTAH

f .\ 2 .:: tOpinion,; October 22, 19251 . - .................. . - -
WATER RIGHTS-STATE CONTROL-STATUS OF FEDERAL GOVERNMENT.

It is now wonl settled that tafe laws govern with respect to the'right to
appropriate and use the nonnavigable waters with the State on 'private
lands or on the unreserved public lands. of - the United, States, :'and; also
as regards navigable waters,, eucept 4 here the powvers of the Federal Gov-
ernment with respect to navigable streams would be interfered* with (citing

aazifora4t Oregon Powet Co. v. Beaver Portlarut Cement Co., 295 U. S. 142).

RIGHTS OF WAY-PUBLIc LANIDS-WATER RIGHT AND RIGHT OF WAY DIsTINcT-
RIGHT OF WAY PEOHIRITED OR QUALIFIED.

- The right to appropriate water does not necessarily carry with it a right of
way over public land for the use of such water, and dongress has in
various. laws provided for permitting rights of way' over, public and re-
served lands of the United States for the use of waters, Which rights of

-- way vary, as to conditions and. purposes and may be jaltogether prohibited.

FATR- RIGHTS-PUBLIC LAUDS-RIGHTS OF';WAY-LAW OF -UTAH GovRTNG
- WATER APPRnPRITION. 
Where wells are, developed on public lands of the United,States, the Govern-

nent can protect the use thereof for governmental purposes, in so far
as the use of the waters depends upon the use of the land for the storage
or carriage of such waters; by refusing to grant rights of way for such

'purpose. But under the law of Utah, if the wdters are in flu either
:on the surface or)undergrounxd,- they are subject to -claim, by the first
appropriator thereof, for use on private land or on any public' lands

. properly subject to such use.- - ' - -

1 See, Rso, Solicitor's dpinlon dn Death Valley National Monument, at page 371. -.
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f WTEr RIe ffFS-PUBI LADS OF THE UNTED STATES-ATOETr T APPR'.
* PrIATE ,WATEL

No ,authority appears for the acquisition by the Federal; Government of
undergrond water rights in connectiot withwells 6n public iands of the

United States in the -Stateof 'Utah except upon compliance with the
' water-right laws:of the State of Utah.

MARGOD, Scitor: 
* , y- opoinion has been asked, as to the- prpriety and necsfor

the Federal Government to file applications for underground water
claims under the laws of the State of Utah when wells on the public.
-domain are involved. It appears that these are well developments,

of the Utah Emergency Relief Agenc which have been turned over
,-to the Division of Grazing, of this. Department,. in cnnecton with
the administration of public range.
* In .a companion opinion of this. date page 371 I considered cer-

tain phases, of the water riht law of the State of California as
related to the appropriation and use of waters on lands of the United
States, reserved and unreservel California recognizes the common
law doctrine of . riparian rights in .waters,,as modified in certain
respects. The State of Utah, on the contrary, recognizes, that the
right to the use of waters can.be acquired only by appropriation in
accordance with State laws. It. is nowwell settled that State laws''
govern with respect to the right to appropriate and use the non-
navigable waters within the State on private, lands or on the unre-
served pubic ands of the United Stastes, and also as regards navi-
gable waters, except where the powers: of the Federal Government
-with respect to navigable streams would be interfered with. See

Califo mia Oegon Power Co. v. Beaver Pota' (7Cewent Co., decided
April 29, 1935 (295 U. S. '142).

:'In the decision cited, it was. held (sIla i): ..

'Afer the' enactment of the Desert Land Act of 1877,. if Siot before, al
nonnavigable waters. in any part of the public domain. became. pbloi. juris,
subject to the plenary control of' the designated. states, inclu4ing those there-:
after created out of the territories named, with the right in each to determine
for' itself to what extent the 'law of' appropriain or the co mn-law3 rule in
respect of riparian rights should apply, the act not binding the states to any
policy, but recognizing and giving sanction, as regards the United States and
its future grantees, to the state and local doctrine of apprto6riation..

"Having thus surrendered its primary rights to nonnavigable waters'
'on the public domain, the Federal Government, with respect to its
public lands, stands on the same footing as private, owners, and

nust conform to State lIa-ws governing, the appropriation of waters.,
It must be understood, of course, that. the right to' appropriate:

water does not necessarily carry with it a right of way over land for
the use of suchwater., Congress has in various laws provided for

permitting, rights, of way, over pubic and. reserved lands of thea

0379 
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;- United States for-tLe use of waters. These var as to conditions'
and purposes. See Utah Power & Light Co. v. United States (243
UT S. 389). 'But they may be altogether prohibited. 'See act of
March 3, 1921 (f4 Stat. 1353), fortidding the g i f rights of
way for the storage or carriage of water within national parks and
national monuments, as then constituted, without specific act of
Congress.

Where wels are developed on public lands of the United States,
the Government could protect the use 'thereof for governmental
purposes, in so, far as the use of the waters depended upon the use
of the land for the'storage or carriage of such waters, by refusing
to grant rights'of way for such' purpose. But, under the law of
Utah, 'if the waters arei in fux; either on the surface or undeground,
they are subject to claim by the first appropriator thereof for use
on privateland or' on any public lands properly' subject, to such use.
In the case of Snake Creek Minng & Twnnel Co. v. Midway rriga-
tion Co. et al. (260 U. S. 596), the Supreme Court of the United
States held that under the law of Utah an appropriation of the
water of a natural stream to a beneficial use so far attaches to under-
ground waters feeding the stream by percolation that an owner of
private land cannot intercept, appropriate, and sell such percolating
waters so as to interfere with the prior appropriation of the waters
from the stream. i

In view of these conditions, it will be seen that if the Government
were to proceed'to develop and' use'such wells without appropriation
of the waters under State law, it might be found that prior appro-
priations; at other points were thereby infringe'd, or later appropria-
tions at other points might' interfere with the water supply of the
wells.

A recent law of the State of Utah, effective March 22, 1935
(Chapter 105, Laws of Utah 1935), amended the revised statutes
of Utah (1933) in several particulars relating to the appropriation-
of waters. Section 100-1-1, as thus amended, provides:

All waters in;this state, whether above or under the; ground are hereby
declared to be the property of the public, subject to all existing rights to the
use thereof.:

Another provision of said act purports to allow- rights of way-
"across; and upon public, private, and corporate lands" for the
use of waters "upon. payment of just compensation- theref or."

If it be meant thereby to regulate the granting of rights of way
on public. lands . of them United States, the legislature exceeded its
powers,- as only Congress has such power.

'Section 10-3-1. provides, in part as.,follows:
:Rights to the use of the unappropriated public waters in this state 'nay

be acquired only as provided in- this title. No appropriation of water may' be

[V,01.,�
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nade and no rights to the use thereof initiated and no notice of intent to
'appropriate shall be recognized except application for, such appropriation first
be made to the state engineer in the manner hereinafter provided, and not
otherwise.

'Section 100-3-2 in part provides: 

* Any person who is a citizen of the United States,. or. who. has filed his
declaration of intention to become such as required by the naturalization laws,
or any association of such citizens or deelarants, or any corporation, in order
hereafter to acquire the right to the use of any unappropriated public water in
this state shall, before commencing the construction, enlargement, extension, or
structural alteration of any ditch, canal, well, tunnel, or other distributing
works, or performing similar work tending to acquire such rights or appro.

* priation, or enlargement of an existing right or appropriation, make an appli-
cation in writing to the state engineer.

That section further contains minute instructions with respect to
the requirements of the application, and section 100-3-6 requires
notice of the application to be published, at the expense of the appli-
cant, in a newspaper of general circulation in the vicinity of the
'water source once aweek for a period of four weeis.

Section 100-3-7 recognizes the right of protest against the allow-
ance of the application, and authorizes the state engineer to con-
sider the same and either allow or reject the application.

Section 100-2-14 provides for the collection of certain fees by
the state engineer for his services in connection with such applica-
tions. For the filing and recording of each notice of claim to' under-
ground waters, the fee is $2.50. - It is declared that the provision
of said section relating to the collection of fees shall not apply "to
works prosecuted under the supervision of the United States Bureau
of Reclamation."

As the projects here in question are not within the excepting clause
above mentioned, it may be that the specified filing and recording
fee will have to be paid if demand therefor be insisted upon. It is
doubtful, however, whether it was intended to charge the United
States f or such services, and such fees should be tendered under pro-
test.. The cost of advertising should be paid, and all such fees and
expensesmay be made a proper charge against the funds available
fr the administration of grazing.

Upon review of this subject I am unable to find that the United
States could acquire water rights in these wells without compliance
with the laws of Utah.

It is deemed proper 'also to call attention to section 10-3-'22 of
'the Revised Statutes of Utah, as thus amended. It reads as follows:

Any person, firm, copartnership, association or corporation boring or digging
wells or tunnels for the purpose of appropriating or using unappropriated
underground waters shall, within thirty days-after the completion or abandon-
ment of such work, report to the state engineer the data relating to each well
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or tunnel driled. 'The -report-'shelf be made On :fOis' furnished bylthe state
.eieer and shall contain such information7 as e may: require, including but

not imitedto' the following:-
The name and postoffice address of the driller and the owner of well or,

tunnel; the number of the approved application to.j appropriate water under
bhch wor'k was 'prosecuted; the' location of well or tunnel and the size and

kind f casing used therein; the' depth andi log of well or tunnel; the date on

which well or tunnel eane into production; temperature andiquantity of water

issuing, drawn or pumped therefrom, and the location of water bearing strata.

Failure to 'comply with the provisions of this section shall constitute :
misdemeanor.

Te Government of the United States is not expressly includedt
as subject to the terms of this provision, or various other provisions
:of the act, and the express exclusion of works of the Bureau of
Reclamation with respect to the payment of fees may have,been
inserted with the thought that no other Federal works would be
involved., f:Nevertheless, the information thus, required will, be

'useful and necessary to enable the. State Engineer, to perform his
duties in acting upon applications for the appropriation, of. waters,
and, iIrlmy' opinion, the requirements stated should be complied with
in. a spirit of courtesy- and cooperation by the Federal agents or
employees.
'Approved .

CHARLES WEST,

Acting Secretary.

:. E. SIITH (ON REHEARIN1G)

Decided October 24, 1935

MINERAL LEASING AC-CoNsTRucTION oF STATuTTES-STECTION OF ACREAGE-

COMPAcTNEss o AREA.

As used in section 14 of the Mineral Leasing Act of February 25, 1920, the

expression "compact" relates 'to squares, so that, .to be "compact"," the

selection of primary lease acreage must be in the form of :a square wher-
Oever'posible, and where that is not possible, a rectangle or approximate

rectangle approaching as nearly as possible a square would conform to
the statutory requirement. .

MINERAL LaAS1NG' AcT,' SECTIoN 14-AMENDMENT-AcT oF AuGusT 21, 1935.

It is a reasonable assumption that Congress, in 'changing the wording of

section 14 of the Mineral:Leasing Act by inserting the word "reasonably"

before the word. "compact" in the Act of Augusf 2L, 1935 (49 Stat. 674),
was aware of and had in emind the construction placed by the Department
upon the word "compact" in 'onnection- with the selection of 'primary

1ease. acreage under. the Mineral ILeasing 'Act, and: in adding the word

"reasonably": did so with a view to. allowing the lease applicant more
latitude of choice in making his mineral.selectiom.
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MINERALLEASING ACT, SECTION 14-ACT OF AtGuST 21, 1=3-ScokE Or AiPrM-
CATION r LATER A. 

The Act of AugustC21, 1935 'plainly 'contemplates the'discontinuance of the
existing permit system provided for in the Mineral Leasing Act,, and con-
sequentlythe amendment; to section 14 thereof ontained in the; Act of
Augst 21, 1985, by inserting the word "reasonably" before the word "com-
pact", can apply only to cases in which leases are applied for under
existing permits or 4allowable Spending applications for permits.

WALERS, Fii§t AssistantSecrea, :.

J. E. Smith, holder of oil and gas prospecting permit Cheyenne
045611, covering lots 1, 2, 3,' 4, SWlI4NE1, N1/2S /4, S/2NW/4;

S SW,4 Sec. 3,- lot I, S/ 2 NE/4 S1/ 4 , E/ 2 S;Wl/4 Sec. 4 SEl/ 4 NEl/
SE1/4 Sec. 8, all of Sec. 9 WA/2W½,2 SEASW1/ 4j:Sec. 10,: SEI/INE'/ 4 ,

; :S- SEl,4, .E½ l Sec. 17, N%' Sec. 20, T. 46 N., R. 99 We;' 6th P. M.,
applied for a lease on November 30, 1934, based on discovery of oil
i.in a well-on the SEl,4NE1/4 Sec. 8. He selected as the area to 'be
embraced in his (a) lease SEl/4 8W1/4, Sw1/4SE/4 Sec. 4, SE/4NE/ 4 ,
N ' ,/2 S E/4' 'SE/4SE1/4 Sec. 8,: NW/ 4 ,' N1/2 SW/, SW/4 SW-,/4
W1/2NE1/4, NW'L/4SEl/4 Sec. 9 The Department, by decision of July
20, 1935, affirmed the Commissioner's action in requiring thatthe
(a) lease embrace SEl/4NE/ 4 , N1/2SEl/4,7SE/ 4 SE/ 4 Sec. 8, W/,
W1½/ 21j2 Sec. 9.;

The requiremeiit that the (a) lease embrace6 thesubdivisions last
described, was based, in both the decisions of the Commissioner andi
the Department, upon the construction of the word "compact" in
section 14 'of the Mineral'Leasing Act, in an opinion of the Solicitor,
dated December'l, 1933, which held that "Tobe compact, therefore;
the selection of the primary lease acreage must be in the form 'of a
squar wherever possible. Where that is not: possible, a rectangle dor
approximate rectangle approaching ast nearly as Vposible a square in,
dimensions would conforn to the statutory requirement."

The applicably pertinent part of section 14 reads as follows: "The
area to be. selected by the epermittee shall be in mpact form and'
if surveyed, to be described by the legal subdivisions of the publie
land surveys." In commenting upon this provision of the statute,
the opinion referred to above stated:'
:-Thus, section 13, relating to the issuance.of, permits, provides-that the area,

not in excess of 2,560 acres, selected by the permittee, must be " a reason-
ably- comnpact orm."' 'However, section 14, which relates to the issuance of
leases on the permit area after valuable discovery of oil and gas has been
made, provides that the area,..not in 'excess of. 640 acres, to be selected by the
permittee for incorporation- into the primary lease to which he has become
entitled, "shall be. in conpact form." This distinction' in .'language clearly
indicates an intent on the part of Congress to permit greater liberality as to
compactness in.. the selection of 2,560 acres- of permit area than in the selection
of one-fourth of that area for the primary lease.
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The motion is-:based upon.the; Act of August21, 1935.(49 Stat.
674). Said act amended section 14 of the Mineral Leasing -Act in-
several important particulars. Among such amendments the word
"reasonably" was inserted before the word "compact" in the original
provision herein above quoted.

In making this change in the wording of' the provisions quoted,
it may reasonably be assumed that Congress was awareof and had
in mind the construction placed thereon by the Department, and
the intention was to clothe the leasei applicant with more latitude of
choice in making his" selection of the (a) lease area by doing away
with a restriction on selection based on. a difference in interpretation

.the; exprssions "compact" and "reasonably compact", and give
him the right to select the subdivisions in the permit area he desired
to;0 be embraced in the (a),7lease, provided they are in reasonably
compact form..

It will. be noticed that the requirement, in effect, requires the appli-
cant to substitute SE/ 4 SW'A, SW!/4 SE' 4 See. 9, for: SE'I/4 SWi/4,:
SW/ 4 SE',/4 Sec. 4.: While the former would cause .the lease area
to conform more nearly to a square, the latter are nearer to the dis-
covery well, comprise, with the remaining area selected, but one body
of land of but little greater compass than the area the applicant was
required to select, and, it is believed, constitute an area "reasonably
compact" within the meaning of section 14 as amended. The words
"reasonably compact' do not seem to mean anyjthingmore. than- the
words "fairly compact."

The Act of August 21, 1935, plainly contemplates the discontinu-
ance of the existing permit system, and consequently the said amend-
ment to section 1:4 can only apply to cases in which leases are applied
for under existing permits or allowable pending applications: for
permit. The application, in the instant case. is sill pending, and
there seems to be no good reason for denying the applicant the bene-
fits of the amended act. The motion is therefore granted, the
Department's decision. will be vacated and that of the Commissioner
reversed.

Prior decision vaated.

GRAZING ON THE PUBLIC DOMAIN-COOPERATIVE AGREEMENTS
WITH STOCKMEN-SECTIONS 9 AND 15, TAYLOR GRAZING ACT,
CONSTRUED 0-

ini on, Novenber 11, 1936

Coxs'rUcION OF STATUTES-REsoRT To LEGIsLATiVE HISTORY.

In the construction of statutes, where;the meaning of the language employed
lis vague and ambiguous and cannot be ascertained by considering the
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words only, resort may be, had to therlegislative history of the act, and
especially is this the case where the language is susceptible of two con-

strctinsonereson e and the other unreasonable.t. . strUetiOns, one: re ablI a5S 
TAYLOR ~ GR-AziNG ACT-CoNsmnucnoN-RuLESs AND REGULATIONS.

Section 9 of the Taylor: Grazing Act provides that' "the Secretary of the
TInterior shall provide, by suitable rules and egulations, force cooperation,
with local associations of stockmen, State land officials,; and official State
agencies engaged in conservation of propagation of wild life interested in
the use of the grazing districts." Held, That, construed in the light of
its legislative history, the language, 'inter6sted in the use of the grazing
districts", qualifies the first. sentence of the section in its entiety, and not
merely the portion relating to wild life.

TAYLoa GRsiG ACT--SEonoN 15 CONSTRUED.

Associations' of stockmen may be granted leases under section 15 of the
Taylor Grazing Actj but the lands of such associations must be contiguous.
to the public lands desired to be leased.;

MARGOD Soliitor:

My opinion has been' requested on two questions p ropounded by
the Acting Director of G razing which seek'to a c amore precise
definition ofcertain powers conferred upon the Secetaryof' the
Interior by sections 9 and 15 of the Taylor Grazing Law (48 Stat.
1269). These questions are as follows:-

First, has the Secretary of the :Interior the' authority under the
provisions of section 9 to enter into cooperative agreements with
local associations of stockmen for the- purpose of regulating grazings
on public domain lands nottinluded i a grazing I district, and if
such authority exists, what are thelegal limitations on the type of
agreement which may be made?

6Second, does section 15 authorize the leasing of public: domain to
associations of stockmen:

That part of section 9 which is: pertinent 'to the first' question is as'
* follows:

The Secretary of the Inteiior shall provide, by suitable rules and regulations,
for cooperation with local associations o stockmen, .State land officials, and
official State agencies engaged in conlservation or .propagation of wild life
-interested in theuse of the gra~ig districts. [Italics supplied.]

It is apparent that in defining.the powers granted to the Secre-
tary of the'Interior to make cooperative agreements with stockmen
under this: provision it is important that the meaning and ante-
cedents$ of :the' clause "interested in the use of the grazing districts"
be deterllined. It will be observed that no comma separates this
clause from. the, Jforegoing part .of. the sentence. Under ordinary
rules of English construction this clause, would modify. the noun
which immediately' precedes it, or, the w ords "wild life", and those
words only. Such a construction would in the given case be absurd'

20683-36-VOI. 55-25



1 386 DEdISIONS OF THE DEPARTMENT OF THE INTERIOR

and obviously give the sentence a meaning neve intended by Con-
.gres§. Further, the meaning of the clause itself is vague, ambiguous
a-nd cannot be ascertained by considering only the words used. The
legislative history relevant to this part of section 9 should, there-

T fore, be',consulted for the purpose of aiding in, its construction.
See Banco Alexicano de Comnercio e Industria v. Deutsche Bank,

263 U. S. 591, to; the effect that ambiguity in the meaning and pur-
rose of a statute must be esolved by construction and that the con-
struction should be such as will.effectuate the legislative intention,
avoiding, if possible, an unjust or an absurd conclusion. See also

lPennmutual Life Ins. Co. v. Leder, 252 U. S. 523, for the propo-
sition that where the meaning of the words used in the statute 'is
doubtful, the legislative history of an. act should .be resorted to as
an aid to. construction.

Construed in the light of its legislative history, this provision, in
ily opinion, requires that the first question be answered in the nega-
tive. This conclusion is 'supportedby two reasons: First, the author,-
ity of' the' Secretary of the, Interior under this 'section to'makei
cooperative rules and' regulations with local associations of stockmen
is limited to the making of rules and regulations with such associa-
tions as are interested in the'use of gazing districts, 'as the words'
"local associations of stockmien" are odified by the clause"interested
in the use of the grazing' districts." Second, the clause "interested'
in the use of grazing districts" restricts the authority of the Secre-'
tary to the making of ooperative rules and regulations, the su.bject
matter of which relates to grazing districts. 

:The Taylor Grazing Law was first passed by the'House of Rep-
resentatives. Asenacted by that body, that part of section' 9 hich
:addressed itself to the authority of the, Secretary'to cooperate with
local associations of stockmen read 'as follows:

SEC. 9. The Secretary of the Interior shall provide, by suitable rules and
regulations, fo'r cooperation with local associations of stockrmen interested in
the use of the grazing districts and with such advisory boards as they may
name. The views of authorized advisory boards shall be given fullest con-
sideration consistent with the proper' use of' the: resource and "the rights and
needs of minorities. :[See:Section 9, H.:R. 6462, as passed by:House of Rep-
resentatives April 11, 1934.]

It is obvious from the provision quoted that. the words "local 
associations of stockmen" were modifed by the clause. "interested in
the use of grazing districts"' when the legislation was at this' status.:
Thereafter this provision of section.9 was amended in the Senate.
The legislative history discloses that the: amendment was made for
the purpose of granting the Secretary of :the Interior power to make
cooperative rules and regulations with two -additional. groups, that
is, State land officials and' official State agencies engaged in the con-

Lv6l.'�
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servation and propagation of wild life. At page 72 of the hearings
on II.: R. 6462 before the Committee on Public Lands and Surveys,
73d Congress, 2d session, Senator Frederic C. Walcott urged that
this language be amplified.

Senator WALCOTT. It will take me less than a minute. At the bottom of page
8 of the bill, line 23, after the third word, 'with", substitute the words "official
State agencies engaged in the conservation of wild'life." Then the'conjunc-
tive "and" and follow with this language: "with such advisory boards as either
may name." In other words, you will omit the word "they" and substitute the
word "either."A

At pages 214 and 215 of the same hearings the following colloquy
p took place between Senator William H. Kinag and Mr. George A.;

Fisher, executive secretary of the State Land Board of Utah: 
Mr. Fisuiir. T hat brings up another feature that we in Utah' cannot recon-

cile, and that is that, provision is, made here for the Sretary to confer and
deal with certain advisory-boards, but no reference whatever is made to con-
fderring or dealingE with or receiving suggestions from the State of Utah
through its land board, which owns outright 8,000,000 acres of the area affected.'

Senator KING. I think, Mr; Fisher, we had an allusion to that several days ago.
An amendment has been prepared, I think, or, if not, there, will 'be, that will
give to the State the right to be: recognized as a sort of partner in the shaping
of regulations.

Mr. FIsHrm. That is commendable.

_,eNo member of the Public Lands' and Surveys 2Committee or any
witness who appeared before it during the consideration of H. IR.
6462 expressed any intention, insofar as is shown br the record, of
making -any other changd6 in section 9 than those indicated. It is
apparent, therefore, that the changese which the Senate did make in
this section didnot purport to authorize the Secretary of the Interior
to make rules and regulations with livestock associations that had
no interest in grazing districts; rather it would seem that that body
intended the clause] "interested in the use of a grazing district" to
continue to modify the words "local associations of' stockmen."

The legislative history of this section also supports the conclusion
that the words "interested in the use of grazing districts" were in-
tended to limit and confine the authority of the Secretary to the
making of cooperative rules and regulations with respect to the
establishment and operation of grazing districts.~ In explaining the
provisions of I. . 6462 to the Public Lands and Surveys Commit-,
tee of the Senate, the representative of the Interior Departmert
made the following statement with reference to section 90: '

Mr. POOLE continuing with section 9 of the bill, under the provisions of this
section the Secretary is directed to cooperate with local associations of stock--
men interested'in the use of grazing districtg, and to give fullest consideration
to the views of their advisory boards. Under this provision it is the intention
of the Department in the administration of the bill to avail itself of the expe-
rience of those men who have spent their lifetime in the livestock industry, and

387 



388 0 DECISIONS OF . THE DEPARTMENT OF THE INTERIOR

to intrust to them insofar as possible the local administration of the problems,
of managing the grazing districts. [See Committee hearings on H. R. 6462
hereinbefore referred to at page 100.]

The second sentence of this statement is. particularly descriptiie of.
the cooperative authority which it was presumed the Secretary of
the Interior would exercise under this section. It shows clearly that
the representative of the department of the Government which spon-
sored the legislation did! not conceive of this section'as authorizing
cooperation with associations of stockmen except in connection with
grazing districts. This statement was never questioned by any mem-
ber of the comuittee. As Congress was aware of the fact that the'
legislation had'been drafted by the Departments of the Interior and
Agriculture, this statement is significant. :Congressman Edward T.
Taylor, who: introduced H. R. 6462, made the following statement
about H. R. 2385 (a bill identical with H. R.: 6462, except that it
contained a section 13 nlot carried in. the latter bill as introduced),
which he introduced at the first session of the same Congress:

This bill .was written by executive departments of our Government, the
Interior. Department and the Agriculture Department, cooperating together in
the last Congress. See hearings on H. 'R. 2385, Public Lands Committee of
the House, 73d Congress, 2d session page 26.

From the legislative history of the Taylor Grazing Act, it must,
therefore, be concluded that section 9 does not authorize the Secre-,
tary of the Interior to make cooperative rules and' regulations with'
local associations of stockmen for the purpose of regulating grazing*
on public domain lands not included in a grazing district.

A. study of the context of the entire act also supports this conclu-
sion. Section 1 authorizes theSecretary of thelInterior to establish:
grazing' districts on the public domain. All other sections, except
section 14, which provides for the sale of small parcels of public
lands, and section 15 ,which authorizes the leasing of isolated tracts,
relate to the establishment and operation of grazing districts and
contemplate' grazing regulation by that expedient only. The com-
mittee: hearings on the legislation in both. the Senate and House,
which have been referred to. above, unquestionably su'stain this view.
The rule-making authority of section 9, therefore, cannot be con-
strued as an authority' which may be exercised independently of:
the authority to establish; and operate grazing districts, but is, an,
authority which is. incidental to it. See United States em rel. Parifs1
v. NaleapgA, 214 U. S. 124, which holds. that in:the construction
of statutes the intention of the law makers is to be deduced from Is
the whole statute..

In answer to'the second question, it is my opinion that "secion
15 authorizes the leasing of the public domain to associations of

[Vol.;
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stockmen only where such associations are the owners of the lanid
contiguous to the land to be leased. This section reads as follows:

SEQ. 15. The Secretary of the Interior is further authorized in his discretion,
where vacant, unappropriated, and unreserved lands of the public domain
are situated in such isolated or disconnected tracts of six hundred and forty
acres or more as not to justify their inclusion in any grazing district to be
established pursuant to this Act, to lease any such lands to owners of lands ''
contiguous thereto for grazing purposes, upon application therefor by any
such owner, and upon such terms and conditions as the Secretary may
prescribe.

It will be noted that the Secretary of the Interior; has no; authority
tolease lands of the public domain except to those who are con-
tiguous land owners. In my judgment this section authorizes the
leasing of lands to an association of local stockmen if such associa-
tion can qualify as the owner of the contiguous lands. The lease- 
to be executed in such cases is "upon such terms and conditions as
the Secretary may prescribe." This provision would, I believe,
authorize the embodiment of a cooperative agreement in the lease
providing for regulated grazing in the leased. area. ; 

Approved:
T. A. WALERS,

First Assstant Secretary.

UNITED STATES v. NON-METALLIC PRODUCTS CORPORATION

Decided November 18, 19S5

&PRACTErcSIGATUiES OF WiTxraSsEs-DEos1oN8 AND INTEROGATREs-.
HEARINGS, .: 0 

The rules of practice of the'Land Department relating to depositions and-
irnterrogatories do not contain any authority for digpensing with the signa-
tures of witnesses to their testimony. Rule 39, making provision for waiv-
ing the signatures of witnesses, is applicable only to hearings.

PnACTICE-SIGNiTUARuS OF WITNsEs-Sz3Anrm DEIFECT.

Failure to secure the signatures of witnesses to depositions and interroga-
tories is a curable defect, and does not warrant. dismissal of adverse pro-
ceedings brought by the Government against an entry, and upon receipt
of depositions, duly signed, which were formerly inadmissible as evidence
because of the absence of signature; the defendant should be afforded
opportunity to'adduce testimony.

PRA(omc-DEPOSrTION-S-UBSCaBIrsOi aY WITNESS-WAIVER.

* Notice and authentication of a deposition are for the benefit of the party
against whom the deposition is to be used, and hence may be waived by
him, and requirements that the deposition be read to and subscribed by
the witness may be waived by stipulation; but in the absence of a stipula-
tion between the parties or some explicit provision in the rules of practice,
the requirement of signature of a witness to his deposition cannot be
Waived by any paper signed solely by the party at whose instance the:
deposition was taken.
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PrAoTIc-WxNsESSS' SuscsRproN To Tnsr TESTrMONY-WAIVER1.
Where in. a; trial of issues before the Land Department, the. parties shall,

by stipulation filed with the record so agree, or where the defendant has
failed, to appear or fails to participate in the trial, and the contestant
shall, in writing, so request, the witnesses subscription to their testimony
may be dispensed with.

PApAcsIcE-TaAL OR IEARIN-IONAPPEARANOBf or DFXNDANT oR NoNPAaT'icPA-
TnoN IN PaoCnEDiNGs-EFFET. :

Where, at a hearing or trial, the defendant fails to participate therein, and
the contestant makes written request that the witnesses shall not be

- required to subscribe their names to their testimony, such will not be
required; but where depositions are taken under other circumstances than
a jhearing 'or trial, such subscription may not be dispensed with, the con-
ditions under which such request could be granted being nonexistent.

*PaaTra-DErAuLT'ix APPRaNoE-DwposiTron-TrA. : -
There is a substantial difference in consequences between a failure to appear

at the trial of a case duly and regularly ordered and a failure to appear
at the taking of oral depositions on behalf of one of the parties. 'In the
former instance the defendant not only foregoes his righit. to present his
case and cross-examine the plaintiff's witnesses, but also his right to object
to the testimony offered.

Prsarcm; Drrosros-RqrmMurs. E 0 : :i
There are no rules of praetice of the Department relating to the time or

manner in which objections to depositions may hbe taken other than the
requirement that they be made at the hearing.

WAnnEs, First Assistant Secretary:
April 15, 1932, adverse proceedings were brought against mineral:

entry, Phoenix 068042, embracing the Valley Stone Placer, in Sec. 9,
T. N., R. 11 W., G. & S. R. M., charging in the usual form that the
locators were dummies. Notice issued, and answer- denying the
charges was filed by the Non-Metallic, Products Corporation, who
made the entry. Notice was served on attorneysfor defendant, and
motion and affidavit were made by the Government to take depositions
orally and not on interrogatories of seven named persons before the
clerk of the District Court at Anaconda, Montana, and one person 
before a notary public at Billings, Montana. The basis assigned for
the motion and notice was that the persons whose depositions were
to be taken resided without the State in which the trial of the case
was to be held. Pursuant to commissions duly issued to the above-
named officers, the depositions of the parties named were taken in
shorthand, transcribed, and returned to the local office by the com-
Imissioners appointed to take the depositions. t.The commissioner's
certificate, according to the usual approved form, was affixed to each
return. According to this form the commissioner, among other
things, certifies:-
* *. * that the within depositions are all the questions and answers, motions,
and objections made at said hearing, and that I caused the same to be written
out, and the whole when completed as to each witness was read over to such
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witness. and by him so above sworn was subscribed under oath before dis-
charged; * * ..

The depositions do not bear any signatures of the witnesse, but
therewith ilsa form purporting to be a stipulation etwen the, par-
ties, but signed only by the specia agent who cnducted thetaing

of the depositions, which providesin efect, that the testimony and
proceedings may be taken in shorthand by the stenograper therein
named, and when, transcribed and sworn to as true and: correct by
'him, shall be considered in all respects as if the witnesses testifying

at said hearing had subscribed the testimony respectively. given by
them,. the signatures. of said witnesses being specifically waived.
The defendant did not appear and was not represented at the taking
of the depositions.
* On September 26 '934, the date set 'for the hearing before the
register, the counsel for the Government called atention to the
filing of the depositions aforesaid and announced that such deposi-
tions were all the testimony the Government' desired: to offer 'and
that the overnments case was closed. Thereupon, counsel for the
defendant moved that the proceedings. be, dismissed on the ground
that the Government "has wholly failed to offer any. competent evi-
dence,or any evidene whatsoever, in support of its contest charges,

and said that "we want the record to show that we stanld on this
motion."

On October- 28 1934, the defendant filed a brief, assigning, as
ground forhis motion to dismiss the failure of the witnesses.to sub-
scribe to their testimony, it being contended that there as a failure
to comply withRules of Practice 24 and 28 and with the principle
annunced in Mcinney v. Dooey (5 L. D. 362). Upon considera-
tion of the record and the briefs of the parties, the register held the
depositions admissible, that the, charges were proven, and recom-
mended cancelation of the entry. In support of hisappeal to the
Commissioner of the General Land Office, in addition to- the. ground
of lack of signature, defendant contended that the Government had
filed no written request that the. signatures of the witnesses be dis-
pensed. with in conformity with Rule of Practice 39, and: further,
that there was no endorsement by the register of the date of recep-
tion and opening of the depositions as: required by Rule 25.

By decision of May 28, 1935, the Commissioner of the] General
Land Office held that the objections to the depositions madei for the
first time on appeal were too late. Stovell v. C att (10 L. D. 339);

Condray v. Christensen (:4 L. D. 101).
As to absence of signature of the witnesses to their depositions the

Commissioner.held:
* * * The Rules of Practice (Rules 20 to 32, inclusive, exclusive of Rule
28 as aniended October 26, 1928) relating to depositions and:interrogatories do

39:1
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not contain any authority for dispensing with the signatures of witnesses to
their testimony. Rule 39 of Practice, making provision for waiving the signa- 
turesof witnesses, is applicable only, to hearings and no case has been found
where its provisions have been applied to depositions.; The courts generally
held that~ failure to sign a deposition warrants its exclusion. The objection of
contektee in that regard therefore is well taken. The depositions being incom-
plete the record contains no testimony and the contestee could not in' good
conscience be expected to submit any testimony in its own behalf unless or
until the Government had submitted testimony in support of its charges.

However, the defect is not one that justifies a dismissal of the proceedings,
being subject to correction. earitley vs. Ruberson (11 L.,. 575). Accord-
ingly, the record is herewith returned and after the expiration of 30 days from
receipt of notice: hereof by the parties, if no appeal is filed herefrom you will
issue directions to the officers before whom the several depositionswere:taken
to require the witnesses on a day fixed to appear before them and subscribe
and swear to: their respective depositions. To insure the appearance of the

; .: witnesses you will issue subpoenas directing them to appear on the proper date
and transmit the same to the Special Agent in Charge for service. Before
fixing the date as directed above you should confer with the Special Agent:
in Charge to determine what date or dates will best suit his convenience.-

On receipt of the depositions, completed as above directed, the
* 0 defendant was given opportunity to adduce testimony.

'The Special Agent in Charge, Bureau of Investigations, has ap-
pealed from so much of the decision as held the depositions :not

* admissible.
The authority to take oral depositions on motion of one of the

parties rests upon section 4 of the Act of January 31, 1903 (32 Stat.
790), which provides that depositions may be taken on., 10 days'

* notice to the other party "whenever the witness resides Outside the
county in which the hearing occurs.": (See instructions of April .

*' k 1914, Circular 311.).
The obvious purpose o f Section 4 of' the act mentionedi was to

* enable any party to the cause to obtain the testimony 0of a wimtness
whose attendance could not be compelld at the trial or hearing and
in authorizing the taking of "depositions" it mnust be presumed that
"depositions~ were intended in their technical signification and that
the manner of their taking aid authentication should be in accord-
ance with the existing rules of practice in the Department in so far
as applicable, and that the technical requirements necessary to con-
stitute a deposition were to be fulfilled.

With reference to the necessity of the signature of witness to a-
deposition the fllowing is stated in section 805 of Wigmore on Evi-
dence, 2d edition: 

(2) The witness' signature may be regarded either as necessary to constitute
the writing his by adoption, or as symbolically equivalent'to ia knowing assent
to its tenor (thus dispensing with the reading over), or as an additional means
of identifying the person of the witness. Whatever the legal theory, it is
usually treated as a technical requirement indispensable under the statutes.
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; (3) Supposing that the technical requirements, of a reading over and signing
are not fulfilled, a difference then arises between a deposition in the strict sense
(i. testimony taken "de bene" before a mere commissioner for later use in a
trial) and testimony before a committing magistrate in criminal cases. In the
former instance the testimony is exclusively to be found in the writing, because
a adeposition is the creatures of the statute or order' granting the judicial officer's
authority, and thus, if the writing fails in the above requirements, it never
becomes testimony, and there is no testimony of that witness. (post, sec. 1331).
In the latter instance, on the other hand, the. oral utterance was already 'testi-.
mony in that stage; it might become written testimony if a writing of the
required sort was consummated; but, if not, then at least it remained oral
testimony.: Hence, it could be proved as such, by any ordinary andpPr Ioper
evidence. * * 
There can be no doubt that the depositions in question helong in the
first class mentioned by Mr. Wigmore. Moreover, Rule 24 of the
rules of practice provides, among other things, that the officer taking
the deposition shall cause the deposition. of a witness to be read over
and subscribed by him, and that the officer shall so certify.

The requirement of the signature of 'the witness not being observed,
the question remains whether under the, rules of practice the sig-
nature, under the facts presented; may be regarded as not essential to
the competency of the depositions.

Provisions respecting notice and authentication of deposition are
for the benefit of the party against whom the deposition is tobe used,
and'hence such provisions may be waived by him (Jones on Evidence,
section 645), and requirements that the deposition be read over to and
subscribed by the witness may be and often arewaived by stipulation
(Ibid., sec. 6'65). But plainly in the absence of a stipulation between
the parties or some'explicit provision in the rules of practice; the
requirements of signature of the witness to his deposition; prescribed
for the benefit of the party against whom the deposition is to be used,
cannot be waived by any paper signed solely by: the party at whose
instance the deposition was taken.

T.'he Government, however,' relies upon the words of' the proviso in'
the secOnd paragraph of Rule of Practice 39.

For the proper understanding of the' proviso the first and second
paragraphs of Rule 39 must be considered in full. This rule occurs
under the heading "Trials." The paragraphs mentioned read as
follows:

:RTu iE 39. At the time set for hearing, or at any time to which the trial may
be continued, the testimony of all the witnesses present; shall be taken and
reduced t writing.

When testimony' is taken in shorthand the stenographic notes must be tran-
scribed,and.the transcription subscribed by the witness and attested by the
officer before whomithe testimony was taken: Provided, howbever, That when
the parties shall, by stipulation, filed with the record, so agree, 'or whene the
defendant has; failed to appear, or faizs to partietpate inr te trial and the
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contestant shall in writing so request, suoh subscription mr be dIispensed 'With.
[Italics supplied.] 

The "testimony": mentioned in the second paragraph is plainly the
testimony taken at the: trial or hearing. The words "or when. the
defendant has failed to appear" likewise refer to a failure to appear
at the trial or hearing.

The taking of the deposition5 in this case was in no sense a hearing
or trial. The Department is not aware of any authority of law where-
under- the register of a local office could set a hearing outside of his
I and district. Even if the stipulation forms signed by the special
agent above referred to may be considered as a request to dispense
with the subscription of the witnesses, the conditions under which
such request could be granted were not existent.

It does not result, as apparently contended by the special- agent,
that if requests to dispense with the signature of witnesses, in accord-
ance with Rule 39, are not applicable to oral depositions, such requests
cannot be granted at hearings where defendants do not appear at
trials or hearings ordered: under Rule of Practice 28.. In the latter
instance thei trial or hearing is held and neither party is permitted
to submit further testimony thereafter except upon notice to. the,
other party and proper order by the local register.: Dahlquist v.
Cotter (34 L. D. 396); McEuen v. Quiroz (50 L..iD. 167), and if: the,
defendant fails to appear at such a trial or participate in the hearing,
the proviso in Rule 39 would clearly apply.

There is a Very substantial difference in; consequences between: a
failure to appear; at the trial of a :case- duly and: regularly ordered
and a failure to appear at the taking. of oral depositions; on behalf
of one: of. the parties. In. the former instance .defendant not only 
foregoes his, right to Vpresent his case, cross-examine the plaintif's
witnesses, but -also his right. to object to the testimony offered. In
the latter instance it would not seem that he foregoes anything but
the right of cross-examination. -He does not lose his. rights, if the
ordinary rules of procedure are enforced, to object to the form,:
competency, or materiality of a deposition, and certainly neither the
notice issued to him nor rules of practice advise him to the contrary.

The statement in .the brief of the special agent that Rule of
Practice 28 derives its authority from the act of January 31, 1903,.
is error. The essentials of: Rule 28 were embodied in Rule 35 of
former existing: rules off practice: and in force long, before the said
act was passed, and the inaptness of the words "by deposition"
in that rule was recognized by their elimination in the amended rule.
(Circular 172, 52 L. D. 503.)

In the brief of the special agent it is alleged that the Department
has accepted, without objections, depositions on oralinterrogatories

[Vol.
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in proceedings by the Government where the testiniony was not
signed by the witness, but where so-called waivers by the special
agent,: such, as: in this case, Were presented, and it is: contended, in
effect, that such actionf created an established custom and usage that
should not be overturned. As to this, contention, it suffices to say
that as the adverse party made no complaint, it may be presumed
that he waived his objections, and no reason appears why the
Department should take notice of the omission on its own motion.

Much stress is laid upon the inconvenience and expense of detain-
ing witnesses 'and the special agent until the shorthand notes are
transcribed and ready for signature of the witnesses, if the require-
ment of signature is insisted upon. But that circumstance does not
seem sufficient to justify dispensing' with the safeguards designed
to procure a true. and correct deposition. The defendant should
not be forced to an election between the considerable expense and
trouble of going long distances to participate in the taking of such
depositions, or surrendering the benefits and protection that ob-
Iservance of the rules affords. Of course, if he is willing to stipulate,
whether present or not, at the taking: of the deposition, that the
transcribed-record of the shorthand notes of the testimony, properly
verified and certified, may be received as evidence and the signature

f the witnesses dispensed with, and does so, no reason is seen why
the stipulation should not be given effect, even though such a
stipulation is not one contemplated in the proviso to Rule 39.

The special agent further assigns: as error consideration of. the
motion to dismiss the case, inasmuch as the motion was a mere gen-
eral. objection and no specific defects in the depositions were as-
signed until defendant's brief was presented some 30 days after
hearing. There are no departmental ruls relating to the time or
manner in which objections to depositions may be taken other than
the requirement that they be made at the hearing. As. to the: ques-
tion of time, the rules of the court are that the objection should be
made before trial (see Wiginore on Evidence, sec. 18), but in such
cases the depositions must be offered before they become part of the
case and defects may be reached by motion to suppress before the
trial. The motion made at the trial should, however, be at the
earliest opportunity, and should definitely state the grounds of ob-
jection in order that the party offering the deposition may have op-
portunity to decide whether he will stand on the regularity and com-
petence of the depositions or apply to have the defects alleged cured,
or will offer additional testimony.

But' in the present case the Commissioner has permitted the defects
to be cured, notwithstanding that the Governnent' closed its case.
Furthermore, the Government had been informed of the defects

$395
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;assigned before the register rendered his decision, and had insisted
upon the: validity of the depositions, and it is not erceived in what
manner the Government- was prejudiced by the delay in assigning
specific grounds for the motion.

For the reasons stated above, the Commissioner's decision is
Afflrmed.

:AMENDMENT OF REGULATIONS GOVERNING EXCHANGES OF
STATE LANDS UNDER SECTION 8, TAYLOR GRAZING ACT

[Circular No. 1373]

DEPARTMVNT OF THE: INTERIOR,

GENERA :LAND OFFICE,

Wcskington, D. C., Novemljer 20, 1935.

REGISTERS7 UNITED STATES LAND OFFICES:

It is stated in the last paragraph of section 12, under, the title
:"Exchange of State Lands", of the regulations .(Circular No. 1346,
at page 192), dated February 8, 1935, governing land exchanges by
the: States under section 8 of the Taylor Grazing Law of June 28,
1934 (48 Stat. 129), that-

Payment of fees will be required at the rate of $2.00 for each selection of
160 acres or fraction thereof.

In lieu of the' above-quoted instructions, you are instructed as
follows:

Payment of fees will not: be required in the case of an exchange by a State
under said act.-

FRED W. JOHNSON, -

Approved:
HAROLD L. ICKES,

- 0;j :00Secretary.; ;;X;;0ff :0f:

SALTMOUNT OIL COMPANY (ON REHEARING):

Decided Nov ember 25, 1935

OIL AND GAS:: LEAsEs-CONSTRIJON: OF STATUEs-MAXIMUm AcAG:
ALLo WED.

Where an act of GCongress fixes a maximum of acreage of oil and gas lands
which may be leased by the Government to any one applicant, a construc-
tion of the act which would permit of obtaining more than the maximum
through the device of assignments of leases is unwarranted as being illogi-
eal and unreasonable.
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OIL AND GAS LEASE-Sw.S 27 ARD 18, GENERAL LEASING ACT, CONSTRUED-
LIMITATION OF oiAsRn. .

* Section 27 of the General Leasing Aet of 1920 reads in part as follows: "That
if any of the lands or deposits leased under the provisions of this act shall
be subleased, trusteed, possessed, or controlled by any device permanently,
temporarily, directly, indirectly, or in: any manner whatsoever, so that
they form part * a e of any holding of such lands by any individual,
partnership, association, corporation, or control in excess of the amounts
of lands provided in this act, the lease thereof shall be forfeited by appro-e
priate court poceedings." Held, fhat this language, being made appli-
cable to any lease and any acreage limitation in the act, necessarily in

* cludes section 18 thereof,; and accordingly, oil or gas leases in the hands of
an assignee of the original holder or holders are subject to, the acreage
limitations of section 18 of the act.

WALTE,. Fist Assistant Secretary:
In a letter dated August 3, 1935, 'and addressed to Dines,'Dines

and Holme, General counsel for The Midwest Oil Company, Denver
Colorado, the Department expressed the opinion that: the maxin un
of 3 200 acres fixed in section, 18 of the Leasing Act of February 25,
1920 (41 Stat. 437), prohibited assignments of leases granted under
said section in excess of that acreage.

The Midwest Oil Company, The Wyoming Associated Oil Cor-
poration, and th& Wyoming Oil Fields Company are the holders of
section 18 oil and gas leases in the Salt Creek oil field, Wyoming,
aggregating 4,M59.!5 acres. The production of: oil in this field has
fallen off greatly, the costs and difficulties of production have greatly
increased, and these lease-holding companies have come to the con-:
clusion that their leases can most economically and efficiently be
operated if owned, controlled and- operated by one company:- It
was accordingly planned that all these leases should be assigned to
The Saltmount; Oil CSornpany, capitalized at $10,000,000.

It is conceded that the leases involved, which embrace the best
part of the Salt Creek field, can most economically and satisfactorily
be operated under one ownership and management, and the Only
question is whether the entire acreage involved can lawfully be held
by one company or person.

The attorneys for the lessee companies requested reconsideration
of the question involved a anan oral hearing was held on September
24, 1935. Since that time the attorneys have filed two memorandum:
briefs.

In the letter of August 3, 1935, the Department quoted a portion
of the Solicitor's opinion of March 10, 1934, in the case of the
Producers and Refiners Corporation (54 I. D. 371) ,and said:

In your letter you stress the distinction between the words "leasing", "grant-
ing, and "inuring" in section 18, and the words "taking" or "holding" in

397
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section 2 It is pointed out that the words used in section 18 describe an
act relating to a particular time rather than a continuingstatus.

In the language above quoted from the decision of March 1Q, 1934, thef
"inuring" clause is used as the basis for holding that the exemption Of section
18 leases from the limitations of section 27 o f the leasing act should be
extended to assignees of the original lessees, This construction could: not have
been made unless based on the premise that the word "inuring" relates to a
continuing status.

* In their first brief on rehearing the attorneys state:
It is, our contention that the; only words of acreage limitation found in

section 18 of the act apply to the acreage which might be granted to a single
:oinmnt or which, through leases, contracts, or other similar commitments
of the claimant, could at the same time: inure to the bneftt of another person
or corporation There is no limit in section 18 upqn the number or acreage
of the leases which may hereafter be owned. or held by a single operator, nor
is there any limit upon the numberD or acreage of leases that may be ssigned
to any operator when ail the leases in question have their origin under sec-
tion 18 of the act.

Section 27 of the act does contain a limit upon the acreage of leases which
any person or corporation may take or hold. These are words having a con-
tinuing effect, but section 18 is expressly excepted from section 27 and no
similar words are to be found in section 18itself.

0in the second brief the attorneys devote themselves to a conten-
tion that. the final provision of the last proviso to section 27 of the
act has nothing to do with the acreage limitation of section 18.
* The Department cannot agree with this interpretation of the law.

Section 18 of the act reads in part as follows:
Provided, That not more than one-half of the area, but in no case to. exceed

three thousand two hundred acres, within the geologic oil or gas structure
of a producing oil or gas field shall be leased to any one claimant under the
provisions of this section when the area of such geologic oil structure exceeds
six.hundred and forty acres. Any claimant orlhis successor, subject to this
limitation, shall, however have the right to select; and receive the lease as in
this section provided for that portion of his claim--or claims equal to, but
not in excess of, said one-half of the area of such geologic oil structure, but
not more than three thousand two hundred acres.

* . * * . * e:C * ::

Provided further, That no lease or leases under this section shall be granted
-nor shall any interest therein inure; to any * person, association' or corporation
for a greater aggregate area or acreage than the maximum in this. section
provided for.

The last proviso to section 27 of the act of 1920 reads in part as
follows:

That if any of the lands or deposits leased under the provisions of this act
shall be subleased, trusteed, possessed, or controlled by any device' perma-
nently, temporarily, directly, indirectly, or in any. manner whatsoever, so that
they form part . * * * of any: holding of such lands by any individual, part-
nership, association, corporation, or control in excess of the amounts of lands
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provided in this act, the lease thereof shall be forfeited by appropriate court
proceedings.-

It would be utterly without reason to hold that the above-quoted
portion of section 27' has nof application to section 18. In the first
part of section 27 oil and gas leasehold interests are lmited for one
person, association, or corporation to not more than 2,56 acres with-
in the geologic structure of one producing oil or gas field. Then
follows the first proviso,- "That nothing herein contained shall be
construed to limit sections 1i8, 18 (a), 19, .and 22." That is to say,
those relief sections contain acreage limitations of their own which
exceed 2560.- acres, so that the 9 2,560-acre limitation, or any lesser
area of one lease, is provided not to limit said sections 18, 18a 19,
and 22. 'But said first proviso clearly does not govern, control, or
apply to the last proviso to section 27. Had 'that been the intention,
the first proviso would have been placed. last. The last proviso is
made applicable to any lease and any acreage limitation in the aot,
which clearly includes. section 18.

It would be an illogical and unreasonable construction to give to:
the Leasing Act to hold that at the date of the' act claimants and
interested pers6 ns, associations, and corporations& under' section 18
were strictly limited: to a maximum. of 3,200X acres, but that this
limitation could immediately after the issuance of leases be nullified
by the. simple device of assignments.: ::-

The Department adheres to its ruling; of August- 3, 1935.
But since said date ofAugst 3, 1935, Congress has passed the

Act of August 21, 1935 (49 Stat. 674), which is an: amendment of
parts of the Leasing Act of 1920.. Section 17 of said amendatory
act reads in part as follows: '

The Secretary of the Interior,, for the purpose of more properly :conserving
the oil or gas resources, of any area fi eld or- pool, may require that leases
hereafter issued under any section of this Act be conditioned upon an agree-
ment by the lessee to operate, undersuch reasonablecooperative or unit plan
for the development and operation of any such area, field, or pool as said
Secretary may determine to be practicable and necessary o advisable, which.
plan shall adequately protect the rights of. all parties in interest including
the United States_:.Provided, That all leases operated under such plan approved
.or prescribed by said Secretary' shall be- excepted in determining holdings or
control under the provisions of any section of this' Act.

If the lessee companies and the Saltmount Oil Company, proposed
assignee, shall submit an acceptable cobperative or unit. plan for the
development' and operation of the field there will be no objection to
approval of assignments as proposed.0

The Director of the Geological' Sur'ey ,has advised' the Depart-
ment that the Survey considers necessary in any agreement for the.

-3A990-
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cooperative or unit development in the Salt Creekfield the following
provisions:

Eiabling Act and Regalations.-That the said Act of February 25, 920, as
amended, and all pertinent regulations' heretofore or. hereafter issued there-
tinder are accepted' and made a part;of this agreement, and all operations
:hereunder shall be subject to the operating regulations approved by the::See-
retary of the Interior provided that: no. regulation hereafter issued shall be
binding on the parties to the extent of modifying the annual rental or per.
centum. of royalty to be paid to the United States.

.Conservatioai-That operations shall be conducted by the operator so as to
provide for the most economical and efficient recovery of unitized substances
to the end that .a maximum ultimate yield' may be obtained' without waste.
For the purpose of more properly conserving the' natural resources of the lands
embraced within this agreement, the production of unitized substances shall
at all times be without waste, as defined by State or Federal law; shall be
limited to such production as can be put to beneficial use with: adequate realiza-
tion of fuel values; and in the discretion of the Secretary of the 'Interior shall
be 'limited by the beneficial demandlfor gas or by the beneficial demand for
oil,'whichever would tend to avoid excessive production of either dil or gas. 

Lease Conformed, to Agreeient.-TThat in consideration of .the approval of
this unit agreement: by the Secretary of the Interior, the parties hereto hold-
ing Government leases or permits subject to this agreement agree and consent
to the Secretary' of the Interior altering, chrihging, or revoing the' dilling
and producing and' royalty requirements of such leases or' permits, and/or
the regulations. in respect thereof, to onform said provisions, of said leases
or permits to the- provisions of this agreement.

Rate of Prospecting, Development and Production.-That all production and
the disposal thereof shall be in conformity with allocations, allotments, and
quotas made or fixed by any duly authorized person or regulatory body under
any Federal or State statute provided, that the Secretary of. the Interior is
vestedwith 'authority, pursuant to the amendatory acts of March 4, 131, and
of August 21, 9I, to alter or modify from time to time in his discretion, the
rate of prospecting and development and the quantity and rate of production
under this agreement, 'such authority being hereby limited to altering or
modifying the rate of prospecting and development and the quantity and' rate
of production in the public interest, the ptpbse' thereof and: the public inter-
est to be served thereby'; to be stated in the order of alteration or modification.

In addition to the foregoing, other provisions for crediting pro-
duction to lands entitled thereto, development and operation of the
area, payment of royalties. and rentals. to the Un~nited, States, and
other details should be discussed .With the oil and gas supervisor,
Casper, Wyoming, and a preliminary draft of the plan should be
submitted through the supervisor for approval as to form by the
Department before the agreement is executed. It is also suggested
that the attention of otlir" lessees and operators in the Salt Creek
field be called to the benefits of unit operation.

The ruling of 'August; 3, 1935, is modified in accordance with the
foregoing.

0odified.
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EXECUTIVE ORDER

AMENDMENT OF EXECUTIVE ORDERS NO. 69,10, OF NOVEMBER 26, ! 1934, AS AMENDED,
WITHDRAwING PuBLic, LANDS IN CERTAIN STATES

By virtue' of and pursuant to the authority vested in me by the
Act of June 25 I10, ch. 421, 36 Stat. 847, as amended by the Act
of August 24, 1912, ch. 369, 3 6Stat. 497, and the Act' of June 28,
1934, ch. 865, 48 Stat. 1269, Executive Order No. 6910, of Noveimber
26, 1934, as amended, withdrawing'public lands in certain States,
:is hereby further amended so as to permit the sale under section 14,
and the leasing under section 15, of the said Act of June 28, 1934, ofi
any lands covered by the said order which the Secretary of the
Interior shall determine to be properly subject to such sale or lease
and not needed for any public purpose; and it is further ordered
that the said withdrawal shall not debar recognition or allowance of,
bonct /Ule nonmetalliferous mining claims.

- :: :E :0 f S00 ;;CX :: :0 FRAN JND. ROOSE T.FRNHLIN WI~svLT.

THE WHITE HOusE,
November 26, 1935.

LAW AND ORDER REGULATIONS, INDIAN SERVICE

OrFICE OF INDIAN AFFAIRS,
WaOshnyton, D. C., Novearmber 27, 1935.1

Applioatiov of RPXgi ations:
The following regulations relative to Courts of Indian Offenses shall apply

to all Indian reservations on which such courts are maintained.
It is the purpose of these regulations to provide adequate machinery-of

law enforcement for those Indian tribes in which traditional agencies for
the enforcement of tribal law and custom have broken down and for which-
no adequate substitute has been provided under Federal or State law.,

No Court of Indian Offenses will be established. on reservations where justice
is effectively administered under State laws and by State law enforcement
agencies. Neither will these regulations apply to any' Itribe organized under
the Act of June 18, 1934, except in so far as specific provisions thereof may
be adopted and embodied in the constitution, by-laws, or ordinances of such
an organized tribe. :

CHAPTER 1

COURTS OF INDIAN OIMNSES

SEC. 1. Jurisdicton.

'A Court of:Indian Offenses shall have jurisdiction over all offenses enum-
erated in Chapter 5, when committed by any Indian, within the reservation
or reservations for. which the Court is established.

With respect to any of the offenses enumerated in Chapter 5 over which
Federal or: State courts may have lawful jurisdiction, the jurisdiction of the
Court of Indian Offenses shall be concurrent and not exclusive. It shall be the

206836-VOL. 55-26
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duty of the said Court of Indian Offenses to: order: delivery to the proper
authorities of the State or- Federal Government or of any other tribe orreser-
vation, for prosecution, any offender, there to be dealt with according to law
or regulations authorized by law, where such authorities consent to exercise
jurisdiction lawfully vested in them over the said offender.

For the purpose of the enforcement of these regulations, an Indian shall be
deemed to be any person of Indian descent who is a member of any recognized
Indian tribe now under Federal jurisdiction, and a "reservation" shall be
taken to include all territory within reservation boundaries, including fee
patented lands, roads waters, bridges, and lands used for agency purpose

All Indians employed in the Indian Service shall be subject to :the jurisdic-
tion'of the Court of Indian Offenses but any such employee appointed by the
Secretary of the Interior shall not be subject to any sentence of such Court,
unless such sentence shall have been approved by the Secretary of the Interior.

Sea. 2. Appointment of JUdges.

A Court of Indian Offenses established for any reservation or group of reser-
vations, shall consist of one or more chief judges, whose duties shall be regular
and permanent, and two or more associate judges, Who may be called to service
when occasion requires, and who shall be compensated on a per diem basis.

Each judge shall be appointed by the Commissioner of Indian Affairs, subject
to confirmation by a two-thirds vote of* the Tribal Council .i X:

Each judge shall hold office for a period of four years, unless sooner removed
for cause or by reason of the abolition of the said office, but shall be eligible for
reappointment.

A person shall be eligible to serve as judge of a Court of Indian Offenses only
if he (1) is a member of a tribe under the jurisdiction of the said court; and
(2) has never been convicted of a flony, or, within one year then last past,
of a misdemeanor.

No judge shall be qualified to act as such in any case wherein he has any
direct interest or wherein any relative by marriage or blood, in the first or
second degrees, is a party.

3Se . Removal of Judges.
Any Judge of the Court of :Indian Offenses may be suspended, dismissed or

removed,- by the Commisioner :of Indian Affairs, for cause, upon the recom-
mendation of the Tribal Council.

SEO. 4. Court Procedure. ;.
Sessions of the Court of Indian Offenses for the trial of cases shall be held

by the Chief Judge, or, in, case of his disability, by one of the associate judges
selected for the occasion by allof the judges.

The: time and place of court sessions, and all other details of judicial
procedure not prescribed by these regulations, shall be laid down in Rules
of Court approved by the Tribal Council and by the superintendent of the.
reservation.

It shall be the duty of the judges of each Court of Indian Offenses to make
recommendations to the Tribal Council for the enactment or amendment of
such Rules of Court in the interests of improved. judicial procedure.

SEG. 5. Appelate Proceedings VX
All the judges of the reservation 'shall sit together, at such times and at

,such places as' :they may find proper and necessary for the dispatch of busi-
ness, to hear appeals from judgments made by any judge at the trial sessions.
There shall be established by Rule of, Court the limitations, if any, to be

[Vol.
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placed upon the right of appeal both as to the types of cases which may be
appealed and as to thel manner in which appeals may be 'granted, according
to: the needs of their jurisdiction. In the absence of such Rule of Court any
party aggrieved by a judgment may appeal to* the full court upon giving notice
of such appeal at the time of judgment and upon giving proper assurance
to the trial judge, through the posting of a bond or in any other manner, that
he will satisfy the judgment if it is affirmed. In any case where a party has
perfected his right to appeal as established' herein or by Rule. of Court, the
judgment of the trial judge shall not be executed until after final disposition
of the case by the full court. The full court may render judgment upon the
case by majority vote.

Sac. 6. Juries.
:In any case where,; upon preliminary hearing by the court, a substantial

question of fact is raised, the defendant may demand a jury trial.
A list of eligible jurors shall be prepared by the Tribal Councild each year.
In any case, a jury shall consist of six. residents of the vicinity in which

fthe trial is held,' selected froni the list of eligible jurors by the judge. Any
party to the case may challenge not more than three: members of the jury
panel so. chosen.

.The judge shall instruct the jury in the law governing the case and the jury
shall bring a verdict for the complainant or the defendant. The judge shall
render judgment in accordance with the verdict and existing law. If the jury
is unable to reach a unanimous verdict, verdict may be rendered by a majority
vote.

Each juror who serves upon a jury shall be entitled to a fee of fifty cents
a day for each day his services are required in court.I

Sac. 7. Witnesses.

The several judges of the Courts of Indian Offenses shall have the power to
issue subpoenas for the attendance of witnesses either on their own motion or
on the request of the Police Commissioner or Superintendent or any of' the
parties, to the case, which subpoena shall bear the signature of the judge
issuing it. Each witness answering: such subpoena shall, be. entitled to a fee
of fifty cents a day for each day his services are required in court. Failure
to obey such subpoena shall be deemed an offense, as provided in 'Chapter 5,
Sec. 36, of these regulations. Service of such subpoenas shall be by.a regularly
acting member of the Indian Police or by an Indian appointed by the Court
for that purpose.

Witnesses who testify voluntarily shall be paid by the party calling them, if
the court so directs, their actual traveling and living expenses incurred in
the performance of their function.

SaC. 8. Professional Attorneys.

Professional attorneys shall not appear in any proceeding before the Court
of Indian Offenses unless Rules of Court have been adopted a's set forth: in
Section 4 of this Chapter prescribing conditions governing their admission and
practice before the Court.

Sa. 9. Clerkcs.

.The Superintendent-shall detail.a clerh of court for each Court of Indian
Offenses. ,The clerk of the Court of Indian Offenses shall render assistance to
the, Court, to the police force of the reservation and to individual members'
of the tribe in the drafting of complaints, subpoenas, warrants, and commit-
ments and any other documents 'incidental to the lawful functions of the
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Court. I t shall be the furtherS duty of- said clerk, to attend and to keep
a written record of: all proceedings of the Court,: to administer oaths to
witnesses, to collect all fines paid and to pay out all fees authorized by these

regulations,t and; .to make. an accounting thereof to the disbursing agent of
the. reservation and to the Tribal2 Council.

SEo. O. Records.
Each Court of Indian Offenses shall be required to keep, for inspection by duly

qualified officials, a record of all proceedings of the Court, which record shall
reflect the title of the, case, the names of the, parties, the substance of the com-
plaint, the names and addresses of all'witnesses, the date of the hearing or
trial, by whom conducted, the findings of the Court or jury, and the judgment,
together with. any other facts or circumstances deemed of importance to the
case. iA record of all proceedings shall be kept at the agency office, as required
by United States Code, Title 25, sec. 200.

Svc. 11. Copids of Laws.
Each Court of Indian, Offenses shall be provided with copies of all Federal

* and State laws and Indian Officeiregulations applicable to the conduct of Indians
within the reservation.,

Whenever the Court is in doubt as to the meaning of any law, treaty, or
regulation it may request the Superintendent to furnish an opiioa on the point
in question.

SEc.) 12.' Cormplaints.

No complaint filed in any Court of Indian Offenses shall be valid unless it shall
b hear the signature of the complainant- or complaining witness, witnessed by a
duly qualified Judge of the Court of Indian Offenses or by: the Superintendent
or by any other qualified employee of such reservation.

Sso. 13. Warrants to Apprehend.p
Every Judge of a Court of Indian Offenses shall: have the authority to issue:

warrants to apprehend, said warrants to issue in the discretion of the Court
only after a written complaint shall have' been filed, bearing the signature of
the complaining witness. Services of' such warrants shall be made by a duly
qualified member of the Indian Police or other police officer of. the United States
IndianService. ';No warrant to apprehend shall be valid unless it shall bear

: the signature of a duly qualified Judge of the Court of Indian Offenses.

SEC. 14. Arrests.

No member. of the Indian Police shall arrest any person for, any offense de-
fined by these. regulations or by Federal, law, except when such offense shall
occur in the presence of the arresting offlcer or he shall have reasonable evi-
dence that the person arrested has committed an offense or the officer shall
have a warrant commanding him to apprehend such person. -

SEb. i5. Seroh Warrants.

Every Judge of the Court of Indian Offenses of any Indian reservation shall
have authority to issue warrants for search and seizure of. the premises and

* l:: f property of any; person under the jurisdiction of said Court.' However, no
warrant of search and seizure shall issue except upon a duly signed and written
complaint based upon reliable information or belief and charging the commis-
sion of some offense against the tribe. ::No warrant for search and seizure
shall be valid unless it contains the name or description of the person or
property to be searched and describes the articles or property to be seized and
bears the signature of a duly qualified Judge of the, Court of Indian Offenses.
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Service of warrants of search and seizurel shall be made only by members
of the Indian Police or police' officers of the United States Indian Service.

No policeman shall search or seize any property without a warrant unlessi
he shall know, or have reasonable cause to believe, that the person in posses-
sion of such property is engaged in the commission of an offetse under these
regulations. Unlawful search or seizure will be deemed trespass and punished 
in accordance with Chapter 5, Section 15, of these regulations.

Sso. 16. Commitmnents.

No Indian shall be detained, jailed or imprisoned under these regulations for
a longer period than thirty-six (36) hours unless there be issued a commit-
ment bearing the signature of a duly qualified Judge of the Court of Indian:
Offenses. There shall be issued, for each Indian held for trial, a temporary
commitment and for each Indian held'after sentence a final commitment on
the forms prescribed in these regulations.

Sa. 17. Bail or Bond.
Every Indian charged with an offense before any Court of Indian Offenses

may be admitted to bail. Bail shall be by two reliable members of any Indian
tribe: who shall appear before a Judge of the Court of Indian Offenses where
complaint has been filed and there execute an agreement in compliance with
the form provided therefor and made a part of these regulations. . In no case
shall the penalty specified in' the agreement exceed twice the maximum -penalty
set by these regulations for violation of the offense with which the accused is
charged.

SEc 18. Definition of Signature.
The term "signature" as used in these regulations: shall be defined as the

written signature, official seal, or the witnessed thumb print or mark of any
individual i

Snuo. 19. Definition of Triwal Council.
The term "Tribal Council", as used in these regulations, shall be construed

to refer to the council, business'committee or other organization recognized by
the Department of the Interior as representing. the tribe, or where no such
body is recognized, to the adult members of the tribe in council assembled.

Sa. 20. Relations ilthhe Cowrt.
No field employee of the Indian Service shall obstruct, interfere with or con-

trol the functions of any Court of Indian Offenses or influence such functions
in any manner except as permitted by these regulations or in response to
a request for advice or information from the Court.

Employees of the Indian Service, particularly those who are engaged in
social service,- health, and educational work, shall assist the Court, upon its
request, in the preparation and presentation of the facts in the case and in the
proper treatment of individual offenders.

CHAPTER 2

C:v: L AcTioNs

:Sac. 1. Jurisdiction.

The Courts of Indian Offenses shall have jurisdiction of all suits wherein
the defendant is a member of the tribe or tribes within their jurisdiction, and
of all other suits between members and nonmembers which are brought before
the Courts by stipulation of both parties. No judgment shall be given on any
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suit unless the defendant has actually received notice of such suit and ample
opportunity to appear in court in his defense. Evidence of the receipt of the
notice shall be kept as part of the record in the case. In all civil suits the
complainant may be required to deposit withD the Clerk of the Court a fee or
other security in a reasonable amount to cover costs and disbursements in
the case.-

SEc. 2. Law Applicable in Civil Actions.
In all civil cases the Court of Indian Offenses shall apply any laws of the

United States that may be applicable, any authorized regulations of the Interior
Department, and any ordinances or customsi of the tribe, not prohibited by
such Federal laws.
* Where any doubt arises as to the customs and usages of the tribe the Court
may request the advice of counsellors familiar with these customs and usages-

Any matters that are not covered by the traditional customs and usages of
the tribe, or by applicable Federal laws and regulations, shall be decided by
the Court of Indian Offenses according to the laws of the State in which the
matter in dispute may lie.

SEc. 3. Judgnbents in Civil Actions..
In all civil eases, judgment shall consist of an order of the Court awarding

money damages to be paid to the injured party, or directing the surrender of
certain property to the injured party, or: the performance of some other act for
the benefit of the injured party.

Where the injury inflicted was the result of carelessness of the'defendant,
the judgment shall fairly compensate the injured party for the loss he has
suffered.

Where the injury was deliberately inflicted, the judgment shall impose an
additional penalty upon the defendant, which additional penalty may run either
in favor of the injured party or in favor of the tribe.

Where the injury was inflicted as the result of accident, or where both the
complainant Iand the defendant were at fault, the judgment shall compensate
the injured party for a reasonable part of the loss he has suffered.

SEc. 4. Costs in Civil Actions.
The Court may assess the accruing costs of the case against the party or

parties against whom judgment is given. Such costs shall consist of the ex-
penses of voluntary witnesses for which eithei party may be responsible under
Section 7 of Chapter 1, and the fees of jurors- in those cases where a jury
trial is had, and any further incidental expenses connected with the procedure
before the Court as the Court may direct.;

SEc. 5. Payment of Judgments froiw Individual Indian Moneys.

Whenever the Court of Indian Offenses shall have orderedipayment of money
damages to an injured party and the losing party refuses to rake such pay-
ment within the time set for payment by the Court, and when the losing party
has sufficient funds to his credit at the agency office to pay all or part of such
judgment, the Superintendent shall certify to the Secretary of the Interior the
record of the case and the amount of the available funds. If the Secretary
shall so direct, the disbursing agent shall pay over to the injured party the
amount of the judgment, or such lesser amount as may be specified by the
Secretary, from the account of the delinquent party.

A judgment shall be considered a lawful debt in all proceedings held by the
Department of the Interior or by the Court of Indianj Offenses to distribute
decedents' estates.

[voI.
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CHAPTER 3:

DOMESTIC RELATIONS

Sac. 1. Recording of Marriao'es and- Divorces.
All Indian marriages and divorces, whether consummated in accordance with

the State law or in accordance with tribal custom, shall be recorded within
three months at the agency of the jurisdiction in which either or both of the
parties reside.

SEc. 2. Tribal Custom Marriage and Divorce.
The Tribal Council shall have authority to determine whether Indian custom

marriage and Indian custom divorce for members of the tribe shall be recog-
nized in the future as lawful marriage and divorce upon the reservation, and if it
shall be so recognized, to determine what shall constitute such marriage and
divorce and whether action by the Court of Indian Offenses shall be required.
When so determined in writing, one copy shall be filed with the Court of Indian
Offenses, one copy with the Superintendent in charge of the reservation, and one
copy with the Commissioner of Indian Affairs. Thereafter, Indians who desire

* to become married or divorced by the custom of the tribe shall conform to the
custom of the tribe as determined. Indians who assume or claim a divorce by
Indian custom shall not be entitled to remarry until they have complied with the
determined custom of their tribe nor until they have recorded such divorce at
the agency office.
* Pending any determination by the Tribal Council on these matters, the valid-
ity of Indian custom marriage and divorce shall continue to be recognized' as,
heretofore.

SEC. 3. Tribal Caustom Adoption.

The Tribal Council shall likewise have authority to determine whether Indian
custom adoption shall be permitted upon the reservation among members of
the tribe, and if permitted, to determine what shall constitute such adoption and
whether action by the Court of Indian Offenses; shall be required. The deter-
mination of the Tribal Council shall be filed with the Court of Indian Offenses,
with the Superintendent of the reservation and with the Commissioner of Indian
Affairs. Thereafter all members of the tribe desiring to adopt any person shall
conform to the procedure fixed by the Tribal Council.

SEC. 4. Deterinination of Paternity and &Spport.
The Courts of Indian Offenses shall have jurisdiction of all suits brought to

determine the paternity of a child and to obtain a udgment for the support
of the child. A judgment of the Court establishing the identity of the father
of the child shall be conclusive of that fact in all subsequent determinations
of inheritance by the Department of the Interior or by the Courts of Indian
Offenses.

SEC. 5. Determination of Heirs.

When any member of the tribe dies- leaving .property other than an allot-
ment or other trust property subject to the jurisdiction of the United States,
any member claiming to be~ an heir of the decedent may bring a suit in. the
Court of Indian Offenses to have the Court determine the heirs of the decedent
and to divide among the heirs such property of the decedent. No determina-
tion 'of heirs shall be made unless all the possible heirs known to the0 Court,
to the Superintendent, and to the claimant have been notified of the suit and
given full opportunity to. come before the Court and defend their interests.
Possible heirs who are not residents of the reservation under the jurisdiction



408 0 DECIIONS OF THE; DEPARTMENT OF: THE INTERIOR

* of the Court must be notified by mail and a copy of the notice must be pre-
served in the record of the case.

In the determination of heirs the Court shall apply the custom of the tribe
as to inheritance if such custom is proved. Otherwise the Court shall apply
State law in deciding what .relatives of the decedent are entitled to be his
heirs.

Where the estate of the decedent indludes any nterest in restricted allotted
lands or other property held in trust by the United States, over which the
Examiner of Inheritance would have jurisdiction, the Court. of Indian Offenses 
may distribute only such propertjr as doe not come under the jurisdiction of
the Examiner of Inheritance, and the determination of heirs by the Court may
be reviewed, on appeal, and the judgment of the Court modified or set, aside
by the said Examiner of Inheritance, with the approval of the Secretary of
the Interior, if law and justice so require.

Sia. 6. Approval of Wi:s.
When any member of the tribe dies, leaving a will disposing only of prop-

erty other than. an allotment.or other trust property subject to the jurisdic-
tion of the United States, the Court of Indian Offenses shall, at the request
of any member o the tribe named in the will or any other interested party,
determine the validity, of the will after giving notice and full opportunity to
appear in court to all persons who might be heirs of the decedent, as under
Section 5 of this chapter. A will shall be deemed to be valid if the decedent
had a sane mind and understood .what he was doing xvhen he made the will
and was not subject to any undue influence of any kind from another person,
and if the will was made in accordance with a proved tribal custom or made.f
in writing and signed by the decedent in the presente. of two witnesses who
also sign the will. If the Court determines the, will to- be, validly executed,
it shall order the property described in the will to be given to the ersons
named in the.will or to their heirs; but no distribution of property shall be
made in violation of a proved tribal custom which restricts the privilege of
tribal members to distribute property by will.:

CHAPTER 4

* A- tz f 7 t: SENTENCES :f ,.Lf f 0:

Sac. 1. Nature of Sentences.

Any Indian who has been convicted by the Court of Indian Offenses of:
violation of a provision -of the Code of Indian Tribal Offenses shall be sen-
tenced by the Court to work for the benefit of the tribe for any period found:
by the Court to be: appropriate; but the period fixed shall not exceed the
maximum period set for the offense in the .Code, and shall begin to run from
the day of* the sentence. During the period of sentence the convicted Indian
may be confined in the agency jail if so directed by the Court. The work
shall be done under the supervision of the Superintendent or of an authorized
agent or committee of the Tribal Council as the Court may provide.

Whenever any convicted Indian shall be unable or unwilling to work, the
Court- shall, in its discretion, sentence him to imprisonment for the period
of the sentence or to pay a fine equal to $2 a day for the same period. Such
fine shall be paid in cash,; or in commodities or: other personal property of
the required, value as may be directed by the Court. Upon the request of
the convicted Indian, the disbursing agent may approve a disbursement
voucher chargeable to the Indian's account to cover'payment of the fine
imposed by the Court.',

[VOL



55]. .: DECISIONS ;OF THE DEPARTMENT OF THE INTERIOR 409

In addition to any other sentence, the Court may require an offender whohas inflicted. injury upon the person or property of any individual to make
restitution or to compensate the party injured, through the surrender of
property, the payment of money damages, or the performance of any other act
for the benefit of the injured party.;

In determining the character and duration of the entence which shall be
imposed, the Court shall take into consideration the previdus conduct of- the
defendant, the circumstances under which the offense was. committed, and
whether the offense was malicious or wilful and whether the offender has
attempted to make amends, and shall give due consideration to the extent of
the defendant's resources and the needs of his dependents. The penalties
listed in Chapter 5 of these regulations are maximum penalties to be inflicted
only in extreme cases.

SEC. 2. Probation.
Where sentence has been imposed upon any Indian who has not previously

been convicted of any offense, the Court of Indian Offenses may in its discre-
tion suspend the sentence imposed and allow the offender his freedom on pro-i
bation, upon his signing a pledge of good conduct during the period of the
sentence upon the form provided therefor and made a part of these regulations.

Any Indian who shall violate his probation pledge shall be required to serve
the original sentence plus an additional half of such sentence as penalty for
the violation of his pledge.

SE. 3. Parole.
* Any Indian committed by a Court of Indian Off6 oses who shall have without
misconduct served one-half the sentence imposed by such Court shall be eligibleto parole. Parole shall be granted only bya Jud ge of the ourt of Indian
Offenses where the prisoner was convicted and upon the signing of the form
provided therefor and made a partof these regulations..

Any Indian who shall violate any of the provisions of such parole shall be
punished by being required to serve the whole of the original -sentence.

S.Ec. 4 Juvenile Delinquency..
':;Whenever any Indian who is under the age of 18 years is accused of com-
mitting one of the offenses- enumerated in the Code of Indian Offenses, the
judge may in his discretion hear and determine the case in private and in an
informal manner, -and, if the accused is found o be 'guilty, may: in lieu of;
sentence place such delinquent for a designated period s under: the supervision
off a responsible person selected by him or may take such other action as he
may deem advisable in the circumstances.

SEC. a 5. Deposit anJt Disposition of Pines.
All moneey fnes- imposed for the commission of an offense shall he in the

nature of an assessment for the payment of designated court expenses. Such
expenses shall include the payment of the fees provided for in these regulations
to jurors and to witnesses answering a subpoena. The fines assessed shall be
paid over by the Clerk of the Court to the disbursing agent of the reservation
for deposit as a "special deposit, court funds' to the disbursing agent's official
credit in the Treasury of the United States.. The disbursing agent shall with-
draw such funds, in accordance with existig regulations, upon the-order of the
Cler r of the Court signed by a judge of the Court, for the payment of specified
fees to specified jurors or witnesses . The dishursing agent and, th Clerk of
the Court shall keep an accounting of all such deposits and, withdrawals for
the inspection of any person interested. Whenever suchfund shall exceed the
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amount necessary With a reasonable reserve fort the payment of the court
expenses before mentioned; the Tribal Council shall designate, with the approval
of the Superintendent, further. expenses of the work of the Court which shall
bef paid by these funds, such as the writing of records, the costs of notices or
the increase of fees, whether or: not any such costs were previously paid from
other sources. i

Wherever a flue is paid in commodities, the commodities shall be turned over,
under the supervision of the Clerk of the Court, to the custody of the Super-
intendent to be sold, or, if the Tribal Council so directs, to be disposed of in
other ways for the benefit of the tribe. The proceeds of any sale of such com-
modities shall be deposited by the'disbursing'agent in the special 'deposit for
court funds and recorded upon the accounts.

CHAPTER X

COmE OF INmAN TRIBAL OFiEtNs s

SEc. 1. Assaul t.

Any Indian who shall attempt or threaten bodily harm to another person
through unlawful force or violence shall be deemed guilty of assault; and upon
conviction thereof shall be sentenced to labor for a period ot to exceed five
days or shall be required to furnish a satisfactory bond to keep the: peace.

Sac. 2. Assault and Battery.
Any Indian who shall wilfully strike another person or otherwise inflict

bodily injury, or who shall by offering violence cause another to harm himself,
shall be deemed gilty of assault and battery, and upon conviction, thereof shall
be sentenced to labor for a period not to exceed six months.

SEc. 3. Carrying Concealed Weapons.-

Any Indian who shall go about in public places armed with a dangerous
weapon concealed upon his person, unless he shall have a permit signed by
a Judge* of a Court of Indian Offenses and countersigned by the Superintendent
of the reservation, shall be deemed guilty of an offense, and upon conviction
thereof shall be sentenced to labor for a period not to exceed 30 days, and
the weapons so carried may be confiscated.

ScSE. 4. Abduction.
Any Indian who shall wilfully take away or detain another person against

his will or without the consent of the parent or other person having lawful
4care or charge of him shall be deemed guilty of abduction, and upon conviction
thereof shall be sentenced to labor for a period not to exceed six months.

SEC. 5. Theft.

Any Indian who shall take the property of another person, with intent to
steal, shall be deemed guilty of theft and upon conviction thereof shall be sen-
tenced to labor.for a period not to exceed six months.

SEC. 6. Embe~zzement.

Any Indian who shall, having lawful custody of property not his. own, appro-
priate the same to his own use with intent to deprive the owner thereof, shall
be deemed guilty of embezzlement and upon conviction thereof shall be sen-
tenced to labor for a period not to exceed six months.

SEa. 7. Fraud.

Any Indian who shall by wilful misrepresentation or deceit, or by false
interpreting, or by the use of false weights or measures, obtain any money or

Evol.
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other property, shall be deemed guilty of fraud and upon conviction thereof shall
be sentenced to labor for a period not to exceed six months.

Sac. . Forgery.
Any Indian who shall, with intent to defraud, falsely sign, execute or alter

any written instrument, shall be deemed guilty of forgery and upon conviction
thereof shall be sentenced to labor for a period not to exceed six months..

:SEC. 9. Misbranding.

Any Indian who shall knowingly and wilfully misbrand or alter any brand
,or mark on any livestock of another person, shall be deemed guilty of an
offense and upon conviction thereof shall be sentenced -to labor for a period

* not to exceed six months.

SEC. 10. Receiving Stolen Property.

Any Indian who shall receive or conceal or aid in concealing or receiving
any property, knowing the same to be stolen, embezzled, or obtained by fraud
or false pretense,. robbery or burglary, shall be deemed guilty of an. offense
and upon: conviction thereof shall be. sentenced to labor for a period notto

exceed three months.

SEc. 11. Extortion.

Any Indian who shall wilfully,. by making :false charges against another.
person or by any other means whatsoever, extort or attempt to extort any
moneys, goods, property, or anything else of any value, shall be. deemed
-guilty of extortion and upon conviction thereof shall be sentenced to labor
for a period not to exceed thirty days.

SEc. 12. Disorderly Conduct.

Any Indian who shall engage in fighting in a. public place, disturb or
annoy any public or religious assembly, or appear in a public or private
place in an intoxicated, and disorderly condition; or who shall engage in any
other act of public indecency or immorality, shall be deemed guilty of dis-

':,orderly conduct and upon conviction thereof shall be sentenced to labor for
.a period not to exceed thirty days.

SEC. 13. Reckless Driving.>
Any Indian who shall drive or operate any automobile, wagon, or any other

vehicle in a manner dangerous to the public safety, shall be deemed guilty
-of reckless driving, and upon conviction thereof shall be sentenced to labor
for a period not to exceed 15 days and may be deprived of the right to operate
any automobile for:;a period not to exceed six months. For the commission-
of such offense while under the influence of liquor, the offender may be sen-
tenced to labor for a period not to exceed three months.

Sac. 14. Malicious Mischief.
Any< Indian who shall maliciously disturb, injure, or destroy any livestock

or other domestic animal or other property, shall be deemed guilty of malicious
mischief and upon conviction thereof shall be sentenced to labor' for a period
not to exceed-six months.

SEc. 15. Trespass.

Any Indian who shall go upon or pass over any cultivated or enclosed
lands of another person and shall refuse to go immediately therefrom on the
request of 'the owner or occupant thereof, or who shall wilfully and know-
ingly allow livestock to occupy or, graze on the cultivated or enclosed lands,
shall be deemed guilty of an offense, and upon conviction shall be punished
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by a fine not to exceed $5, in addition to any award of damages for the benefit
of the injured party. X

SEC. 16. Injury to Public Property.
Any Indian who shall, without proper authority, use or injure any public

property of the tribe, shall be deemed guilty of an offense, and upon convic-
tion thereof shall be sentenced to labor: for a period not to exceed thirty days.

SE0. 17. Maintaining a Public Nuisance.
Any Indian who shall act in such a manner, or permit his property to, fall

into such condition as to injure or endanger the safety, health, cmfort, or
property of his neighbors, shall be deemed guilty of an offense, and upon convic-
tion thereof shall be sentenced to labor for a period not to exceed five days,
'and may be required to remove such nuisance when so ordered by the Court.

Sm. 1& Liquor Violations.
* Any Indian who shall possess, sell, trade, transport, or manufacture any

beer, ale, wine, whisky, or any article whatsoever which produces alcoholic
intoxication, shall be deemed guilty of an offense and upon conviction thereof
shall be sentenced to labor for a period not to exceed 60 days. :

SEc. 19'. Cruelty, to A9n als.
Any Indian who shall torture or cruelly mistreat any animal, shall be deemed

guilty of an offense and shall be sentenced to labor for a period not to exceed
thirty days.
Se. 20. Game Violations.

Any Indian who shall violate any law, rule, or regulation adopted by the
Tribal Council for the protection or conservation of the fish or game of the
reservation, shall be deemed guilty of:an offense and upon conviction thereof
shall be sentenced to labor for a period not to exceed' thirty days; and he
shall forfeit to the: Court for the use of any Indian institution such game as
may be found in his possession.

Sun 21. Gamblig.
Any Indian who shall violate any law, rule, or regulation adopted by the

Tribal Council for the control or regulation of gambling on any reservation,
shall be deemed uilty of an offense and- upon conviction thereof shall. be
sentenced to labor for a period not to exceed thirty days.

SE. 22. Adulter.
Any Indian who shall have sexual intercourse eith another person, either

of such persons being, married to a third person, shall be deemed guilty of
adultery and upon conviction thereof shall be sentenced to labor for a period
not to exceed thirty days.

Sc 23. llit Cohabitation.
Any Indian who shall live or cohabit with another as man and wife not then

and there being married shall be deemed guilty of- illicit cohabitation and upon
conviction thereof shall be sentenced to labor for a period not to exceed thirty
days.

Se. 24. Prostitution.
* Any Indian who shall practice prostitution or who shall knowingly keep,

maintain, rent, or lease, any house, room, tent, or other place for the purpose
of prostitution shall be deemed guilty of an offense and upon conviction thereof
shall be sentenced to labor for a period not to exceed six months.

[VoL
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SEc. 25. Gng Venereal Disease to Another.
Any Indian who. shall infect another person with a venereal disease shall

be deemed guilty of an offense, and upon conviction thereof shall be sentenced
to labor for a period not to exceed three months. The Court of Indian Offenses
shall have authority to order and compel the medical examination and treat-
ment of any person charged with violation of this section.

SaE 26.Failure to Support Dependent Persona.
Any Indian who shall,, because of habitual intemperance or gambling or

for any other reason,- refuse: or neglect .to furnish food, shelter, or care to
those; dependent upon him, including any dependent children born out of
wedlock, shall be deemed guilty of an offense and upon conviction thereof shall
be sentenced to labor for a period not to exceed three months, for the benefit
of such dependents.

Sac. 27. Failure to Send Children to School.
Any Indian who shall,; without good cause, neglect or refuse t send his

children or any children under his care, to school, shall be deemed guilty of,
an offense and upon conviction thereof shall be sentenced to labor for- a
period not to.exceedi ten days.,

Sac. 2. Contributing to the DeinqueY of a Minor.
Any Indian who shall wilfully .contribute to the delinquency of any minor

shall be: deemed guilty of. an offense and upon conviction thereof shall be
sentenced to labor for a period not to exceed six months..

SEa. 29. Bribery.'

Any Indian who shall give or offer to give any money, property, or services,
or anything, else of value to another person with corrupt intent to influence
another in the discharge; of his public duties or conduct, and any, Indian who
shall accept, solicit, or attempt to solicit any bribe, as above defined, hall be
deemed guilty of an offense and upon conviction thereof shall be sentenced to
labor for a period not to exceed six months; and any tribal office held by such
person shall be forfeited.

: SEC. 30. Perjury.
Any Indian who shall wilfully and deliberately, in any judicial proceeding

- in any Court of Indian Offenses, falsely swear or interpret, or shall make a :
sworn statement or affidavit knowing the same to be untrue, or shall induce
or procure another person so to do, shall be deemed guilty of perjury and upon
conviction thereof shall be sentenced to labor for a period not to exceed six
months. .

SEc. 31. False Arrest...

Any Indian who shall wilfully and knowingly make, or cause to be made,.
the unlawful arrest, detention, or: imprisonment of another person, shall be
deemed guilty of an offense, and upon conviction thereof shall be sentenced'
to labor for a period not: to exceed 'six months;

Sa. 32 Resisting Lawful Arest.
Any Indian who shall wilfully and knowingly, by force or violence, resist or.

ossist another person to resist a lawful arrest shall be deemed guilty of an
offense and upon conviction thereof shall be~ sentenced. to labor for a period
not to exceed thirty days.-
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SEe. 33. Refusing to Aid Officer.

Any Indian who shall neglect or refuse, when called upon by any Indian
Police or other police officer of the United States Indian Service, to assist in
the arrest of any person charged with or convicted of any offense or in. secur-
ing such: offender when apprehended, or in conveying such offender to the
nearest place of confinement, shall be deemed guilty of an offense, and upon
conviction, shall be sentenced to labor for a period not to exceed ten days.

SaC. 34. Esoape.

Any Indian, who, being in lawful custody, for any offense, shall escape or
attempt to escape orfwho shall permit or assist or attempt to permit or assist
alIother person to escape from lawful custody shall be deemed guilty of an
offense, and upon conviction thereof shall be sentenced to labor for a period
not to exceed six months.

Sae. 35. Disobedience to Lawful Orders of Court. -
Any Indian who hall wilfully disobey any order, subpoena, warrant, or

command duly issued, made or given by the Court of Indian Offenses or any
officer thereof, shall be deemed guilty of an offense2 and upon conviction thereof
shall be fined in an amount not exceeding $180' or sentenced -to labor for a
period not to exceed three months

SEc. 36: Violation- off an Approved Tibal Ordinance.
* Any Indian who violates an ordinance designed to preserve the peace and

welfare of the tribe, which was promulgated by the Tribal Council and ap-
proved by the Secretary of the Interior, shall be deemed guilty of an offense
and upon conviction thereof shall be sentenced as provided in theordinance.

CHAPTER 6

TH:E INDIAN POLIcE-

Sac. . Superinteadent in Command.:
The Superintendent of each Indian reservation shall be recognized as com-

inander of the Indian Police force and will be held responsible for the general
efficiency and conduct of the members thereof. ' It shall be the duty of the
Superintendent, or his duly qualified representative, to keep himself informed
as to the efficiency of the Indian Police in the discharge of their- duties, to
subject them to a regular inspection, to inform them as to their duties, and keep
a strict accounting of the equipment issued them in connection with their official
duties. It shall be the duty of the Superintendent to detail such India police-
men as may be necessary to carry out the orders of the Court of Indian Offenses
and to preserve order during the court sessions. The- Superintendent shall
investigate all reports and charges of misconduct on the part of Indian policemen
and shall exercise such proper disciplinary measures as may be consistent with:
existing regulations. No Superintendent of any Indian reservation ishall assign
or detail any member of the Indian Police force for duty as janitor or chauffeur
or for any duty not connected with the administration of law and order.

SEa. 2. Police Commissioners.X

The Superintendent of any Indian reservation may, with the approval of
the Commissioner .of Indian Affairs, designate as Police Commissioner, any
qualified person. Wherever any special or deputy special officer is regularly
employed in any Indian jurisdiction, he shall be Police Commissioner for that
jurisdiction. Such Police Commissioner shall obey the orders of the Superin-
tendent of the reservation where employed and shall see that the orders of the

[Vol.
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Court of Indian Offenses are properly carried out The Police Commissioner
shall be responsible to the Superintendent for the conduct and efficiency of
the Indian Police under his direction and shall give such instruction and advice
to them as may be necessary. The Police Commissioner shall also report to
the Superintendent all violations of law or regulation and any misconduct of
any member of the Indian Police.

SEo. 3. Police Traning.
It shall be the duty of the Superintendent to maintain from time to time as

circumstances require and permit classes of instruction for the Indian police-
men. Such classes shall familiarize the policemen with the manner of making.
searches and arrests, the proper and humane handling of prisoners, the keeping
of records of offenses and+ police activities, and with court orders and legal
forms and the duties of. the police in relation thereto, and other subjects of-
importance for efficient police duty. It shall further be:the purpose of the
classes to consider methods of preventing erime and of securing cooperation with
Indian communities in establishing better social relations.

SEC. 4. Indian Policenen. -
The Superintendent of any Indian reservation may, with the approval of the

Commissioner of Indian Affairs, employ ande appoint Indians as Indian Police
whose qualifieations shall be as follows:

(a)0 A candidate must be in sound physical condition ad of sufficient size
and strength to perform the duties required.

(b) He must be possessed of courage, self-reliance, intelligence, and a high
sense-of loyalty and duty.

(c) Hle must never have been convicted of a felony, nor have been convicted
of any misdemeanor for a period of one year prior to appointment.

The duties of an Indian Policeman shall be:
(a) To obey promptly all orders of the Police Commissioner -or the Court of

Indian Offenses when assigned to that duty.
(b) To lend assistance to brother officers.
(c) To report and investigate all violations of any law or regulation: coming

to his notice or reported for attention.
(d) To arrest all persons observed violating the laws and regulations for

which he is held responsible.
(e) To inform himself as to the laws and regulations applicable to the

jurisdiction where employed and as to the laws of arrest.
(f) To prevent violations of the law and regulations.
(g) To report to his superior officers all accidents, births,, deaths, or other

events or impending events of importance.
(h) To abstain from-the use of intoxicants or narcotics and to refrain from-

engaging in any act which would reflect discredit upon the police department.
(i) To refrain from the use of profane, insolent, or vulgar language.
(j) To use no unnecessary force or violence in making an arrest, search;,

or seizure.
(k) To keep all equipment furnished by the Government in reasonable repair

and order.
(I) To report the loss, of any and all property issued by the Government in

-connection with official duties.

SEc. 5. Disig gal :

The Superintendent of any Indian reservation may remove any Indian
Policeman for any noncompliance with the duties and requirements as set
out in Sec. 4 of these regulations or for neglect of duty.



416 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [Vol.

SEc. 6. Retun? of Equipment.
Upon the resignation, death, or discharge of any member of the Indian

Police, all articles or property issuedl hin in connection with his official duties
must be returned to the Superintendent or his representative.

CHAPTER 

LEIGAL FORMS::

FORM NO. 1

'CRIMINAL COMPLAINT

CouTx OF INDIAN OFFENSES - - -_-_-________________________________

…A ;; 0 DS; - JUISDICTION j Name of tribe.
UNITED STATES INDIAN SanVca _ _,Defendant.

The above-named defendant is charged by this complaint with the offense-of
…------------------- in violation of Sec.- _____, Code, of Indian Tribal Of-

fenses, to wit: the said defendant did on or about the ---- day of
…_: -------____19____ in the jurisdiction,_-

contrary to the regulations made and .provided and: against the peace and
dignity of the- ----------------

(Signed)
Complaining Witness.

Witnessed:

Judge of the Court of Indian Offenses
or Employee of the Indian Service.

Title.

… … 'Jurisdiction.
Dated:

Personal History of Defendant:
(To be filled out by Clerk of Court),

Married or Single- - --_Occupation. _ ._
No. of Dependents ---- Age _ ------

Condition of' Health -Address _ -

Previous Arrests and Convictions.

:-- : 0:ui\ff :uXl .00W:ff.0----------------

Names and addresses of witnesses:

_ - - _ - _- - _-_- - _ - _- - _ -_ - - _ - _ - -_ -_ - - - - - -- ---- - - - - -- - - -- - -



55] : DECISIONS OF, THE DEPARTMENT OF: THE INTERIOR 417

NOTICE OFACTION

COURT OF INDIAN OEIMrNSES ------F---------------_____ __ __ 
…_J___ ___ JURISDIOTON VS.

UNITED STATES INDIAN SERVICE L-------______-_-_-_-_-_-_ Defendant

To-, _____ Defendant:
You are hereby notified that the attached complaint has been filed against

you and are herewith ordered to appear in Court to answer to such complaint
on the ___ day of-, i9 .

Dated: _ _ _ __ :

Judge of the Court of Indian Offenses

- -------------------_ Jurisdiction
I have this day served the above order upon the above-named defendant.

:: t : : : p

Officer's signature. : :

Title

FORM NO. 2

CIVIL COMPLAINT

COURT OF INDIAN OFFENSES ------- , Complainant
- JURISDICTrON : VS.

UNITED SATES INDIAN SERVICsM L- -- -- Defendant

The'above-named complainant, complaining of the defendant,.declares:

By reason of the foregoing facts, the complainant demands that the defendant
shall be adjudged to make just redress.

Complainant

Witnessed:

Judge of the Court of Indian Offenses
Or Employee of the Indian Service

Title

: ___ ---- Jurisdiction

Dated: ___ _--- _-_

20683-36-VOL. 55- 27

------------------------------------------ --------------------------------
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FORM~ NO. 3

SUBPOENA

COURT OF INDIAN OrEuNSES - - - - - - - -- -- - - - - -- _--_- '______ - -

_______-___ _ JURISDIcTION VS.
UNITED STATES: INDIAN SERVICE- . __ --------------- , Defendant

You are hereby commanded to appear before the above-entitled court at,
_ ___ _-____ _ on, the day of-, 1 , at ,

…o'clock __ M., to serve as _ ------- _in the above-entitled
case., Failure to obey this subpoena, without good cause, makes you liable
to prosecution.

Dated: _ _ __ - 0 : | : -

Judge of the Court of Indian Offenses

… ---:-----:---:----_ Jurisdiction

Clerk of the Court of Indian Offenses

…__ _ __ _ _ Jurisdiction

FORM NO. 4

WARRANT To APPREHEND

COURT OF INDIAN OFEENSES ---- __…s -- - JURIsDICTION vs.
UNITED SATES INDIAN SERVICE- - - - - - , Defendant

To any Indian Police or Police Officer of the United States Indian Service:
Whereas a complaint having been filed in the above-entitled court charging

that the offense of _--_- _-_-in violation of Sec. , Code of
Indian Tribal Offenses, has been committeed and accusing the above-naned
defendant thereof,, you are commanded to apprehend and bring the said
defendant before a judge of this Court to show cause why he should not
be held for trial.

Dated: ----------------- -

judge of the Court of Indian Offenses

… -__ -___-__-__-_Jurisdiction

Received the within warrant on the _ day of __-_--19 and
executed the same on the __ day of --__- _ , 19 -- , by arresting. the
within-named defendant at - -- _-_-- and now have him before
the court as commanded.

- - - - - - , f - --;, -- -- - - -- -- -

Officer's Signature

Title

Dated:
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ORE 210. 5:

SEARCH WARRANT

COnT OF INDIAN OFFESES 
… ____.~___----___-_ JURISDICTION _ __-__ -__-_-__-____-_-_- _

UNITED STATES ~IN'DIAN SERVICE

To any Indian Police or Police Officer of the United States Indian Service:
A complaint having been filed before me by --___ charging

that certain property, to wit:

-- - -- -- -- --- - - -- -- -- - -- -- - - -- - - --- -- - - - --- -- ------ --: : 0: 

is in the possession of __ _at the following described place,
to wit:

in violation of Sec.- , C: ode of Indian Tribal Offenses.
You are therefore commanded to make immediate search of the person or

premises described above for the following described property, to, wit:

and if the same be found or any part thereof, to arrest the said -
and bring him and the property before a* judge of this court to show cause
why he should not be held for trial.

Dated: - -- ---------
: : ~ ~ ~ ~ ~ ~~~~~- - - -- - - -----_- _ -__ _ _ 

Judge of the Court of Indian Offenses

… ------------ …Jurisdiction

RETURN

Received the within warrant on the __ day of _-,- 19., and
executed the same on the ---- day of-, __-- 19 .

, L ;~~~~~--- 7 7-- . :7.-7-:7.

TitleDated this _ day of -- - , 19-.::--

FORM NO. 6

BOND

COURT OF INDIAN Om+ENSEs

…------------- - JV ISDICTION VS.
UNITED STATES INDIAN SERVICE - ------ , Defendant

: Be- it remembered, that the undersigned bondsmen upon their word of'
honor promise and agree:

That if the above named defendants fails to: appear, personally before the
above entitled court, on the day of _ _- _, 19_ , there to answer
to a complaint duly filed against him, and at such other time or times as he
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may be ordered by the Court until final disposition of the case, the undersigned
.bondsmen will serve ---- days in jail without trial or pay a fe of $…-

(Signed) - - - -

(Signed) ---------------

Signed and agreed to before me this day of - _ 19__. L-

f~~~~ ~ ~ ~ ~~ ~ ~ ~ ~~~~~~~~ - - -- - - - - - -_= ____ - -_ -_ - - --

Judge of the Court of Indian Offenses

… __ _ _ _ Jurisdiction

FORM O. 7

TEMPORARY COMMITMENT

CornT Or INDIAN OFFESES - - . -------------

_ _ _ _-:Jurnusmscnow vs.

UNITED STATES INDIAN SnEVICE - ------___-_- - Defendant

To the Keeper of the Jail o the …-__ -___-_-_ Jurisdiction:
Whereas the: above-named defendant has been lawfully arrested and is now

before the Court;. and whereas good cause has been shown why he should be
:detained until the final hearing and decision of his case,.you are hereby com-
manded to receive the above-named defendant in custody. and hold him until
the next session or further order of the court.

Judge of theCourt of Indian Offenses

…- …Jurisdiction
Dated: - ---- __,-----------

FORM NO. S

FINAL COMMITMENT

COrRT O INDIAN OFFENSES ---------- __- _ _ _ __-
_ _ __ - _ __ JURISDICTION VS.

UNITED STATES INDIAN SERVICE- _- -------------- , Defendant

To the Keeper of the Jail of the … Jurisdiction:
The above-named defendant having this day been found guilty of violation

of Sec. - , Code of Indian Tribal:Offenses, by committing the offense of
I have adjudged that he serve-m

jail. You are therefore commanded to receive him in custody for the period
.stated unless otherwise ordered by the court.

Judge of the Court of Indian Offenses.

… ------------ Jurisdiction.

.. Dated:…- ------
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FORM HO. 9

JUDGMENT ORDER

COURT OF INDIAN OFFENSES - - -
- ------ JuRISDICTIOt: VS. X

UNITED STATES INDIAN SERVICa ------___--_-_--___-___,Defendant

The above-entitled case having been heard before, this court, judgment is this
day rendered to the following effect:

*~~~~ ~ ~ ~ ~ ~~ ~ ~~~~~~~ - - - - - -: - - -- -

Judge of the Court of Indian Offenses.
Dated: - _ =

--------- _ -- Jurisdiction.

SATISFACTION OF JUDGMENT

Satisfaction of the above judgment is hereby acknowledged.

Name of Party, Policeman, or Jailer.Dated: - __---- --
Recorded: _---------:

Clerk of the Cort.
Dated:

FORM O. 1o

PROBATION PLEDGE

COURT OF INDIAN OFFENSES
--- JUEDIO --- rsfasCTION * vs.
UNmD STATES INDIAN, SERvrc --[----- _ -_ Defendant

I, the undersigned, having beenl sentenced by the above court on this day,
the day of … , 19_, for violation of Sec.… _ , Code of
Indian Tribal Offenses, for committing the offense of… -…-
and not having been previously sentenced by this court for any offense, agree,
upon the suspension of this sentence, not to violate any law or regulation of the
tribe, or of the United States, or otherwise wilfully engage in any misconduct
during the term of this probation, which shall expire on the : day of

-~~~~, 19 _ .
Agreed,

Prisoner
ORDER OF THE COURT:

The above-named prisoner having signed the foregoing agreement, is hereby
allowed his freedom under the terms set forth.

Dated : _ _
_ude -- th Co-ur of Inn O -:

0 :: : ~~~~~~~~~~~Judge of the Court of Indian Offenses,

Jurisdiction.
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FORM NO. 11

PAROLE AGREEMENT

'CORT OF INDIAN OFFENSES -------------------------------- _________

: __ -__ _ JURISDIOTION VS.
UITED STATES INDIAN SERVICE ---- , Defendant

I, the undersigned, having served one half the sentence imposed upon me by
the above court on the - day of -, 19 , for violation of
Sec. … ____, - Code of Indian Tribal Offenses, for committing the offense of

…-, agree, upon release, not to violate any law or regulation
of the tribe, or of the United States, or otherwise wilfully engage in any mis-
conduct during the term of this parole, which shall expire on the __ day of

- -- - --- --- 19 --
Agreed,

Prisoner
ORDER OF THE COURT :-

To the Keeper of the Jai o the Jurisdiction:.
The above-named, prisoner having signed the foregoing agreement, you are

hereby ordered to release him from custody, forthwith.

Dated: - _-------- __-----

J Judge of the Court of Indian Offenses

… …Jurisdiction

FORM NO. 12

RELEASE

COURT OF INDIAN SVICE -------- -------------------
--_-_ - _ JURISDIOTI014 : VS.: 
UNITED STATES INDIAN SERVrc- -- ----- , Defendant

To the Keeper of the Jail of-the…-- _- _-- Jurisdiction.
The above-named defendant having pleaded guilty- to violation of Sec.-been convicted of 1 tu fSe----

Code of Indian Tribal Offenses, and sentenced to _- _-_-_-

having served - days and having paid a fine in the amount of $-
and/or ___ ------------ _ _-_-_ -

--- _ _-- - --- __ _ _ -- - - - -- ---____-- ----- ___ - ------------- __ ___

you are hereby directed to release him forthwith from custody.

Judge of the Court of Indian Offenses.

… … _ _Jurisdiction.
* Dated: ------------ -- 

JOHN COLLIER,,

- Commissioner.

Appfoved:
HAROLD L. aES, :

Secretary of the Internor.

[Vol,.
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RECOGNITION OF ATTORNEYS AND AGENTS TO PRACTICE BEFORE
DISTRICT LAND OFFICERS AND THE DEPARTMENT OF THE
INTERIOR

- 0 REGULATIONS

[Circular No. 1374]i

DEPARTMENT OF T1lE INTERIOR,

GENERAL LAND OFFICE,
WashIngton, D C., November 29, 1935.

REGISTERS, UNITED STATES LAND OFFICES:

.-Rule of Practice 87 provides:
Every 'attorney, before'practicing before the Department of the Interior and

its bureaus, must comply with the requirements .bf the regulations prescribed
by the Secretary of the Interior pursuant to, Section 5 of the Act of July 4,
1884 (23: Stat. 101).

Thei: laws and yegulations governing the recognition of agents,
attorneys, and others representing claimants before the Department
of the Interior and the bureaus thereof, approved September 27,
1917, are printediin Circular '1-367 and reported in 46 L. D. 206.
The regulations, governing 'the recognition of agents and attorneys
before the districtland offices as approved April 20, 1907, are re-
ported in 35 L. D. 534, and paragraph 8 'thereof, as amended April
16, 1923, provides:

Every attorney must, either at the time of entering his appearance for a
claimant or contestant or within 10 days- thereafter, file written authority for
such appearance, signed by said claimant or contestant, and setting forth his
or her present post-office address. Upon a failure to file such written authority,
it is the duty of the Register and Receiver to no longer recognize hit as
agent in the case.

' . By Departnent. Order No. 615'issued under authority conferred
by section 5 of the Act of July 4, 1884 (23 Stat. 101), promulgated
March 24, 1933 (54: :I. D. 194), said regulations of September 27,
1917, governing the recognition df attorneys, agents, and" others to
practice before the. Depaitment of the Interior and its bureaus
were amen dd by the addition of paragraph 8-a as follows:

8-a. No person who has been employed or has held any office or place of'
trust or profit in the Department of the Interior shall be. permitted to practice,
appear, or act as an attorney or agent in any ease, claim, contest, or other
proceeding before the; Department or before any bureau, board, division, or
other agency' thereof, until two years shall have elapsed after' the: separation
of the said person from the said 'service; and no attorney or agent admitted
to practice rbefore the Department shall employ or retain any such person
for the purpose of making any personal appearance in any such case, claim,
contest, or other proceeding, before the expiration of the said two-year period.
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This order is regarded as applicable also with respect to applica-
tions to practice before the district land offices.

These laws and regulations are called to your attention because
of the increasing number of cases coming to this' office in which it is
found that appeals, pleadings, briefs, motions, or other papers or
communications are submitted in behalf of claimants to public lands
by agents or attorneys who have not been admitted to practice before
the Departnfent or any of the bureaus thereof, or before the district
land office in some instances.

You are instructed not to recognize as an attorney or agent any
person who enters his appearance for a claimant or contestant in
Xany case pending before you, unless you find that such attorney or
agent has been. admitted to practice before your office, or before
the Department and its bureaus, which carries with it the right to
practice before district land offices.

Reports from the Special Agent in Charge must be obtained by
you on all applications for admission to practice before the district
land office and reports made to this office on Form 4-285. (See
.Circular 947).

In case of an appeal to this office from action in the district land
office, where your records fail to show the attorney or agent has been
admitted to practice before the Department or its bureaus, you will
decline to forward they appeal unless the attorney or agent can
produce a certificate showing he has been so admitted, except as
hereinafter provided.

You will allow such attorney or agent 15 days fron receipt of
notice within which to file an application for admission to practice
before the Department and its bureaus, in which case he may exercise
the rights and privileges of ant admitted attorney while his applica-
tion is pending, in accordance with Rule 2 of the "Laws and Regula-.
tions Governing the Recognition of Agents, Attorneys, and Other
Persons to Represent Claimants before the Department of the
Interior and the Bureaus Thereof." (46 L. D. 206.) With such
notice you will'send all necessary instructions for making applica-
tion for admission to' practice before the Interior Department and
its bureaus, including Circular 1-367 and Form 1-281,0 containing
form of oath required of applicants for admission to practice.

If the attorney or agent does not file an application for admission
within the time allowed, you will notify the applicant or entryman
thereof and allow him 30 days from notice within which to either
file a personal appeal or one through an attorney or agent properly

,admitted to practice before the Department. If no action is taken,
you will forward the papers in the case to this, office for final actions

[Vol.
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In cases where an appeal has been signed by an attorney not
admitted to practice and also by the claimant, you will notify the
attorney as, above indicated and that if he takes'no action within
the time allowed, the appeal, because it is signed by the claimant,
will be transmitted to the General Land Office: for such action as
may be deemfed proper. In such cases only the* claimant will be,
entitled to notice of action taken by this office or the Department on
the appeal.

FRED W. JOHNSON

:: ::f ::i 0 : 0: : :: X f ::;-: ! if 000Com rnasssoner. ;
Approved:

T. A. WALTERS,
First Assistant Secretary.

EDWARD HAGLIN

Decided December 6, 1935

ISOLAITED TRACTS OF PUBLiO LAND-ORDER FOR SALa-AUTHORITY OF SEcRETARY-
WITHDRAWAL-"VALID EXISTING RIGTS."

An isolated tract application upon which no order authorizing sale had been
issued did not except the land applied for from the withdrawal made by
the Executive order f February 5, 1935.

VALTFERs, First Assistant Secretary;E
;By decision of March 4, 1935, the Commissioner of the General

Land Office rejected the isolated tract application of Edward Haglin,
filed August 29, 1934, for the SW1A NE/4 Sec. 24, T. 12 N., R. 30 W.,
5th P. M., Arkansas, on the ground that, as such an application did
not segregate the land involved until an order authorizing a sale had
been issued and noted on the records, andas no such authorization
had been: issued, the Executive order of withdrawal dated February
5. 1935 had attached to said land.

The applicant filed an informal appeal.
Section 14 of the act of June 28, 1934 (48 Stat.' 1269, 1274), amended

Section 2455 of the Revised Statutes, and as this application was
filed in: August, 1934, it must be considered as having been filed
under the.new act. The-grounds of rejection stated by the Commis-
sioner are probably not entirely correct. In amended Circular No.
684, approved November-23, 1934 (55 I. D. 76), the Department has
prescribed:

The filing of an application under the section in conformity with these regu-
lations will segregate the lands applied for' from other: disposition under the
public land laws, subject;to any prior valid right which had attached under
any pending entry or location.

It is provided in said amended Section 2455 that "it shall be lawful
for the Secretary of the Interior to order into market and sell at pub-

0425
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lie auction * * * any isolated or disconnected tract ' * *
which, in his Judgment, it would be proper to expose for sale." It
thus rests in the discretion of the Secretary whether isolated tracts
are to be offered for sale. In the present case there had been no
determination that the land should be offered for sale at the time that
the withdrawal by the Executive order of February 5, 1935, was
made. That withdrawal excepted valid existing rights, but this appli-
cant had no right to the land. He had merely requested that the-tract
be ordered sold. It would have been possible for some other bidder to
purchase the land. The applicant had no exclusive claim thereto and
the Department had not set aside or reserved the same so that it could
be held to be excepted from the withdrawal.

For the reasons stated, the decision appealedfrom is
Affirmed.

ESTATE OF YELLOW HAIR, UNALLOTTED NAVAJO

Opinion, December 17, 1935

INDIAN PRsoNAL ETAT-DrSTRIBTJTION-TRIBAL CUSTOM-STATE iLAWS AND
DEPARTMENTAL REGMJTTIONS.

The personal estate: of a deceased member of the Navajo Tribe should be
distributed according to tribal custom, regardless of any law of the State
of domicile or any regulation of the Department inconsistent therewith.

INDIAN ESTATES-INDIAN IN~nITANCEI LAWS AND, CUSTOMS-EXTENT OF
:RECOGNITIONf. S -X0 - ;X0 0t D0 0 ; o 

With respect to all property other than allotments of land made under the
General Allotment Act, the inheritance lawsl and customs of Indian tribes,
except where otherwise provided by Congress, are of supreme authority,
and this is clearly recognized by the Supreme Court (citing Jones v.
Mfeehan5 175 U. S. 1, and other cases).

NAvAJO INDIANs-PERSONAL EsTATE-DEPARTMIENTAL REGULATION Or INHEr-
ITANCE OF PERSONAL PROPERTY OF NAVAJO INDIANS.

No necessity appears on grounds of law or public policy for regulation of the
inheritance of personal property of Navajo Indians, and the Department's
regulations adopted May 31, 19351 (55 I D. 263), relating to the determi-
nation of heirs and approval of wills, specifically restrict departmental
supervision over the inheritance of personal property of Indians to reser-
vations which have been allotted; also, the law and order regulations
adopted November 27, 1935, provide that Indian judges shall apply tribal
custom in the distribution of personal property.

MARGOLD, Soliitor:
The attached probate papers relating to the estate of Yellow Hair,

an unallotted Navajo Indian, are referred to you [Assistant Secre-
tary of the Interior] for special consideration in view of the im-
portance of the issues of law and policy raised by the proposed
decision. a
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The facts are briefly: An unallotted Navajo Indian died leaving
personal property to the value of $1,919 in addition to agency ac-
counts am ounting to $387.50. The personal property not in th e
agency was distributed in accordance w ith tribal custom. The local
stockman, Mr...Carl Beck, reports-

Judge Segeni Sosnni, of Keams Canyon, was present and took charge of the

distribution of this property, and whether or not he was acting in an official

capacity I can not say. However, the property was divided s is the custofi

with the Navajos, which is very unlike our inheritance laws. They do not

regard the direct descendants as being entitled to the property, but instead, as

in this case, cousins or some other relatives on the mother's side of the family

who for some reason the deceased' should be obligated receives large portions of

the property. This is a custom which I would not try to change, inh as much

as the Indians involved as a rule are satisfied, and it possibly works out just

as well as our laws.

The Probate Division of the Indian Office, however, recommends:

Since the distribution by the said Indian judge was not authorized by the

Department, it is believed that said property so distributed should now be in-

eluded as a part of the estate, and that the Superintendent 9hould be instructed

to recover the property- or its equivalent, and distribute same in accordanee with
the Departmeintal order determining the heirs of the decedent.

This recommendation assumes that. the inheritance of personal
property of an unallotted member of the Navajo Tribe should be
governed by the laws of Arizona.

I believe that this conclusion is unjustified either as a mnatter of

strict law or as a matter of policy. On the legal: question I call
your attention to the following paragraphs in the opinion of this

Department approved 'October 25; 1934, on "Powers of Indian

Tiib s (M-27781) [See 55 I. D. 14]:

-*: *t -* With respect to all property other than allotments of land made
under the General Allotment Act, the inheritance laws. and customs of the
Indian tribe are still of supreme authority.'

The authority of an Indian tribe in the matter of inheritance isclearly
recognized by the United States Supreme Court in the case of Jones v. Meawn
(175 U: S. 1),'in which it was held that the eldest male child of a Chippewa
Indian succeeded to. his statutory allotment in accordance with tribal law.
The court declared: :

"The Department of the Interior appears to have assumed that, upon the
death of Moose Dung the elder, in 1972, the title in his land descended by
law to his heirs general, and not to his eldest son only.

"But the elder Chief Moose Dung being a memberof an Indian.tribe whose
tribal organization was still recognized by the Government of the United States,
the right of inheritance in his: land, at the time of his death, was controlled
by the laws, usages, and customs of the tribe, and not by the law of the

1 The foregoing general analysis is inapplicable to the Five Civilized Tribes, Congress
having. expressly provided that State probate courts shall have jurisdiction over the

estates of allotted Indians of the Five Civilized Tribes leaving restricted heirs. (Act of
June 14, 1918, ch. 101, sec. 1; 40 Stat. L. 606; U. S. Code, Title 25, sec. 375).
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State of Minnesota, nor by any action of the Secretary of the Interior." (At
,page 29.)

In reaching this conclusion the Supreme Court relied upon the following
-cases: United States. v. Shanks (15 Minn. 369) ; Dole v. Irish (2 Barb. [N. Y.J
639j; Hastiiss'v. Farmer (4 N. Y. 293, 294); TheJ Kansas Indians (5 WalL.
737); Waatpemanqna v. Aldrich (28 Fed. 489); Brown' v. Steele (23 Kansas,
672) ; Richardvi1le v. Thorp (28 Fed. 52).

In the case of Jones v. Meehan supra, the tribal authority was exercised
through immemorial usage. Other tribes, however, have exercised a similar
authority through written laws.

In the .case of Gray v. offwnuzn (3 Dill. 393, 10 F ed. Oases No. 5714), the
court. held that the validity of the will of a member of the Wyandot tribe
depended upon its conformity with the written laws of the tribe., The court
declared:

"The Wyandot Indians, before their removal from Ohio had adopted a written
constitution and laws, and: among others, laws relating to descent and wills.
These are in the record, and are shown to have been copied from the laws of
Ohio, and adopted by the Wyandot tribe, with certain modifications, to adapt
them to their customs and usages. One of these modifications was that only liv-
ing children should inherit, excluding the children of deceased children, or grand-
children. The Wyandot council, which is several times referred to in the
treaty of, 1855, was an executive and judicial body, and had power, under
the laws and usages of the nation, to receive proof of wills, etc.; and. this
body continued to act, at least to some extent, after the treaty of 1855.

* * ' * under the circumstances, the court must give effect to the well
established laws, custons, and usages of the Wyandot tribe of Indians in
respect to 'the disposition of property by descent land will."

In the ease of O'Brien v. Bugbee (46 Kan. 1, 26 Pac. 428), it was held that
a plaintiff in ejectment could not recover without positive proof that under
tribal custom he was lawful heir to the property in question. In the absence
of such proof,:it was held that title to the land escheated to the tribe, and
that the tribe might dispose of the land as it saw fit.

Tribal autonomy in the regulation of descent and: distribution is recognized
in the case of Woodn, v. Seeley (141 Misc. 207; 252 N. Y. Supp. 818). In
,this case, and in the case of Paotterson v. Council of Seneca Naation (245 N. Y.
433; 157 N. E 734), the supremacy 'of tribal law in matters of inheritance
and membership rights is defended on the ground:

"That when Congress does not-act no law runs on an Indian reservation
save the Indian tribal law and custom."

In the case of Y-Ta-Tah-Wajb v. Rebo6k (105 Fed. 257), the plaintiff; a
medicine-man imprisoned by the federal Indian agent and county sheriff for
practicing medicine without a license, brought an action of false imprisonment
against these officials, and died during the course of the proceedings. The0
court held that the action might be continued, not by an administrator of the
decedent's estate appointed in accordance with state law, but by the heirs of
the decedent by Indian custom. The court declared, per Shiras, J.:

"If it were true that upon the death of a tribal Indian, his property real
'and personal, became subject to the laws of the state directing the mode of
distribution of estates of decedents, it is apparent that irremediable confusion
would be caused thereby in the affairs of the Indians * * *.' (At page 262.)

In a case involving the right of an illegitimate child to inherit property, the
authority of the tribe to pass upon the status of illegitimates was recognized
in the following terms: ;

tvol.
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"The Creek Council, in the exercise of its lawful function of local self-
government, saw fit to limit the legal rights of an illegitimate child to that
of sharing in the estate of his putative father, and not to confer upon such
child generally the status of a child born in lawful wedlock." (Oklahoma
Land Company v. Thomas, 34 Okla. 681, 127 Pac. 8).

See, to the same effect, Butler v. Wilson (54 0kla. 229, 153 Pac. 823).
In the case of Dole v. frisk (2 Barb. 639) it was held that a surrogate of

the State of New York has no power to grant letters of administration to
.control the disposition. of personal property belonging to a deceased member of

* the Seneca tribe. The court declared:
"I am of the opinion that the private property of the Seneca Indians is not

within the jurisdiction of our laws respecting administration; and that the
letters of administration granted by the surrogate to the plaintiff are voil
I am also of the opinionl that the distribution of Indian property according to,
their customs passes a good title, which our cdurts will not disturb; an'iA
therefore that the defendant has a good title to the horse inf question, and
must have judgment on the special verdict." (At pages 642-643.)

In;Gebrge v. Pierce (148 N. Y. Supp. 230), the distribution of real and per-
sonal property of the decedent through the Onondaga custom of the "dead
feast" is recognized as controlling all rights of inheritance.V

In the case of Mackey v. Core (18 How. 100), the Supreme Court held that
letters of administiration issued by a Cherokee court were entitled to recognition
in another jurisdiction, on the ground that the status of an Indian tribe was in
fact similar to that of a Federal territory.

In the case of Meeker v.. Kaelin (173, Fed. 216), the court recognized the
validity of tribal custom in determining the descent of real and personal property
and indicated that the tribal custom of the Puyallup band prescribed different
rules of descent for real and for personal property.

On the policy question involved I can see no necessity for depart-
mental regulation of inheritance of personal property of Navajo In-
dians. The recently promulgated departmental regulations relating
to the determination of heirs and the approval of wills specifically
restrict- departmental supervision over, the inheritance of personal
property to reservations which have been allotted. (Sections 13 and
X22.) Likewise, the recently approved law and order regulations pro-
vide that Indian judges shall apply tribal custom in the distribution
of personal property.

I therefore recommend that instead of returning this case for the
purpose of redistributing in accordance with Arizona law the per-
sonal property which has been distributed in accordance with tribal
custom, it should be returned so that the entire estate may be dis-
tributed in accordance' with tribal custom. The Examiner of Inlerit-
ance should take testimony as to such customs of inheritance, in their
application to the facts of this case, and submit a revised order deter

ining heirs for departental approval.
Approved:;-X

- OSCAR L. CHAPMAN,

AssistantSecretary.



430. DECISIONS OF : THE DEPARTMENT OF, THE INTERIOR

30OHN ROBERTS

Decided December 19, 1935

MINING CLAIM-LocATiozc-SEaTroN 2332, Rmvisno STATUTES.

Subject to the exception embodied in section 232 of the Revised Statutes,
the rule is well settled that the right of possession to a mining claim results
only from a location made in conformity'with the mining laws. i

MINING CLAIM-TITLE UNnER SncTiON 2332, REVrSED STAUms-RVQImsES-

VATLm POSSESSION.

Section 2332 of the Revised Statutes, which provides that where. a mining
claim has been held and worked for a period equal to. the time prescribed

* by the local State or Territorial statute of limitations for mining claims,.
evidence of such possession and working for such period shall be sufficient

* to establish a right to a patent, in the absence of any adverse claim, con-
templates valid possession of the land, and is without application where the
land is at the time within a railroad grant or otherwise not subject to
mining location. 

MINING CI.AIm-LocATION-VOr AB INITIo-INcuaALE DEFEcT.

An attempted mining location absolutely void when made, because upon land
to which the United States was Withouttitle, is not later rendered valid by:
reason of the revestment of title in the United States followed by the
opening of the land to location under the mining laws.

MINING CLAIM-VoID LOCATION-ELMMENTS ESSENTLmL TO Possussoay TiTt-

FETRAL WATER PowEa AcT.

Mere possession and working under a void mining location for a period insuffi_
cient to acquire a possessory title under the provisions of section 2332,

.; Revised: Statutes,' is insufficient to prevent the operation of the Federal
- Water: Power Act.;

MINING CLAIM-ORMON AND CALIFORNIA RAILBO.D LANDS-RFNEVSTMENT OF TITLE
IN UNITED STATES-PowER SITE LANDS.:

The provisions of section 3: of the Act of June , 1916: (39 Stat. 218), rvesting-
in, the United States title to lands forfeited by the Oregon and California
Railroad Company, expressly refrained from extending the: mining laws to,
power site lands.;

WALERS, First Assistant Secretary:
John Roberta has appealed from a decision of the Commissioner

of the General Land- Office dated April 26, 1i35, which held his!
application (Roseburg 021718), filed December 7, 1934, for patent to
the Iron : Dike and Iron Prince lodes for rejedion subject to the
fight to show discovery of mineral on that part of the claims not in
lots 2 and 3, Sec. 3, T. 12 S., R. 3 ., W. SM.:

'L. D. Probst has filed a motion to dismiss the appeal on the ground
that no notice of appeal was served-on him. Probst filed a protest
alleging an interest in the land covered by the Iron Prince under
another location but filed no adverse claim during the period of
publication of the application. He also alleged:invalidity of the

[Vol.
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claims of Roberts upon several grounds.; In the decision of the.
Commissioner the protest o Probst was dismissed Oil the ground
that he had no interest that he could protect by contest and that the
other matters; alleged were such as the Commissioner was inm duty
bound to determine irrespective of a protest; The basis for dismissal
appears sufficient. Probst did not appeal. le is not therefore, en-
titled to notice of applicant's appeal. His motion is denied.

The plat of mineral survey of claims (No. 841) shows the Iron
Dike and Iron Prince cover parts of lots 2 and 3, Sec. 34, T. 1 S.,
R. E. and parts of lots 1, 2, and 3, Sec. 3, T. 12 S., R. 3 E. These
claims .were located January 3, 1927. The Iron Prince was amended
June 28, 1930. All of Sec. 3 was patented to the Oregon and Cali-
fornia Railroad Company on May 7, 1896, title to which revested in
the United States under the Act of June 9, 19:16 (39 Stat. 218).. Lots
1 and 2 were included in Power Site Withdrawal No. 661 on Decem-
ber:12, 1917. Pursuant to the authority in section 24 of the Federal
Water Power Act, on July 24, 1931, the Federal Power Commission
determined that the value of the land in such lots would not be in-
jured or destroyed for purposes of power development by location,
entry, or selection under the public land laws, and on April 10, 1935,
the Secretary dlared such lands subject to location and entry
subject to the provisions of section 24 of said act.

Roberts, in substance, alleges that he located the Iron Dike lode
in October 1903, properly marked the boundaries, and posted his
notices of location thereof at that time, and on November 23, 1903,
recorded his location notice and made discovery of a vein or lode in
place, while the land was owned by the railroad company, under the
belief that the miineral lands within the grant were reserved to the-
Govermnent; that when title to the land was revested in the United
States by the Act of June 9, 1916, he was in actual, quiet, and undis-
turbed possession of the Iron Dike and Iron Prince quartz mines
with boundaries marked and notices posted, under the belief that
he was the owner of said claims and that such claim and possession
were continuous without adverse claim until the location aforesaid
of January 3, 1927, and that applicant has held and worked said
clims and has been in exclusive possession of said laims ever since
and has expended more than $2,750 in developing and improving the
same.

Applicant admits that between the date of the locations in 1903
and 1927 he did not post on the claims any formal notices of loca-
tion and did not record such notices, but contends that, by virtue
of his continuous, exclusive, and adverse possession of the ground
within the claims for a period of more than 10 years, equal to the
time under which one may acquire title by adverse possession to real
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property in the State of Oregon (Sec. 1202, Oregon Code of 1930),
he is entitled to the benefits of section 2332, Revised Statutes, which
provides that where a person or association of persons and their
grantors have held and worked their claims for a period equal to the-
time prescribed by the statute of limitations for mining claims of
the State or Territory Iwhere the same may be situated, evidence of
such possession and working of 'the claims for such period shall be
sufficient to establish a right to patent in the absence of any adverse
claim.

The applicant expresses his willingness, however, to take patent
dsubject to the provisions of section 24 of the Federal Water Power
Act.

The Commissioner, speaking of the locations in 1927 and 1930
upon which the application for patent was based, held that lots 1
and 2, Sec. 3, being in Power Site Withdrawal No. 661, were not
then subject to location; that-f

The restoration 'of the land subject to section 24 of the Federal Water Power
Act having been made' April 10, 1935, long after the location of said claims,
did not validate such locations which, as they were made upon land not sub-
ject thereto, were absolutely void and could not thereafter acquire validity.
under any circumstances. Therefore the application based upon the above
locations is a nullity to the extent it covers land in lots 1 and 2, section 3.

Speaking of the location in 1903, the Commissioner held that as the
location was made before revestment of title in the United States,
the location was void,
and no valid rights could be predicated on them, and no attempt was shown
to have been made to initiate a valid possessory title to the claims by location
during the peilod between the date of revestment in the United States of
title to the land, and the date of its withdrawal for power-site purposes, the
only period since May 7, 1896, the date of patent to the railroad company,
that the land was subject to location under the United States mining laws';:

that as the claimed discoveries were within the power site with-
drawal, the remainder of the claim was properly rejected, with right
to show that discoveries had been made on portions of the claims
outside the power site withdrawal. It was further held that as pos-
session was based upon an invalid location, section 2332, Revised
Statutes, had no application.

It is needless to inquire whether under the then prevailing prac-
tice the patent to the railroad grantee contained an exception of
mineral land. oSuch exception inserted in the patent was without
authority of law, the patent 'conveying an absolute title in the absence
of fraud. Burke v. Southern Pacific . B. Co. (234 U. S. 669, 701);
Joseph E. oClory (50 L. 'D. 623),.

Under the provisions of section 2 of the revestinent act of June
9, 1916, the lands the railroad grantee forfeited thereunder were'to
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be classified into three classes:. (1) Power sites, (2) Timberlands
and (3) Agricultural lands. As to power-site lands it was provided
that they "shall be subject to withdrawal and such use and disposi-
tion as has been or may be provided by law for other public lands
of like character." By section-3 of said act it was provided::
* That the classification provided for by the preceding section shall not oper-
ate to exclude from exploration, entry, and disposition, under the mineral-land
laws of the United States, any of said lands, except power sites, which are
chiefly valuable for the mineral deposits contained therein, and the general.
mineral laws are hereby extended to all of said lands, except power sites.

For the declared purpose of carrying out the provisions of the
revestment act and to protect the interests of the Government, the
railroad, and the public, all of the odd-nunbered sections within the
primary and indemnity limits of the former grant and not excepted
by the terms of the act were by Executive order of July 31, 1916,
under the. authority of the Act of June 25, 1910 (36 Stat. 847), as
amended by the Act of August 24, 1912 (37 Stat. 497), withdrawn
from settlement, entry, or other disposition until otherwise directed,
excepting, however, froln the force of the withdrawal any land
embraced in a prior claim existing at the date. of the order, so long
as the said claim should. be maintained in accordance with the law
and regulations whereunder it was asserted.: The act as amended
furthermore left open the appropriation of the land under the mining
laws so far as the same applied to metalliferous minerals. 

As above stated, the land was classified and included in Power Site
Withdrawal No. 661, which was in force when the land became sub-
ject to the Federal Water Power Act of June 10, 1920 (41 Stat.
1063). Unlike the Act of 1910 as amended, the Federal Water Power
Act made no exception in favor of mineral location (Coeur D'Alene
Crescent Mining Comnpany, 53 I. D. 531, 537), but section 24 thereof
contained the proviso:

That locations, entries, selections, or filings heretofore made for lands
reserved. as water power sites or in connection with water power development
or electrical transmission may proceed to approval and patent under and sub-
ject to the limitations and conditions in this section contained.

In so far as the locations of 1927 and 1930 are concerned, the appli-
,cant acquired no: rights thereby (Coeur D'Alene Crescent ining C.,
supra), nor on restoration of the land as provided by section 24 of
the Water Power Act is he entitled to a preferance .right or to
preferential treatment (Instructions, 47 L. D. 595, 597). The
question remains then,, whether he had a location prior to0 said act
under prior laws as above set forth, which he is entitled to perfect,
irrespective of, or subject to) the Federal Water Power Act. It is.

20683-36-voa. 55-28
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clear that the location made in 1903 upon land to which then the
United. States had no title, was absolutely void, and in view of
the provisions of section 3 of. the revestment act above set forth,
which expressly refrained from extending the mining laws to power
site lands, notwithstanding the subsequent withdrawal under the
act that permitted metalliferous mining location, it may be seriously.
doubted whether there was any interval of time between the date of
the revesetinent act and the date of restoration from the power site
withdrawal when rights to minerals could be initiated. (See Dailey
Clay Products Company, on rehearing 48 L. D. 431.) But assum-
ing without conceding the correctness of the holding in 'the case of
Walter W. Hall et it. (50 L. D. 053)4,-that a mining location made
during the period of the withdrawal of July 31, 1916, and the crea-
tion of power site reserve of December 12, 1917, could be retro-
actively validated by the proviso above quoted in section 24 of the'
Federal Water Power Act, it still seems clear that no location was
made nor any possessory right acquired to the lands within the
claims during such period.

Section 2324, Revised Statutes, makes the manner of locating mi- 0

ing claims and recording them subject to the laws of the State or
Territory and theiregulations of each mining district, when they
are not in conflict with the laws of the United :States. Kendall v.
&an Juan Silver Mining Company (144 U. S. 658, 664). The rule is
well settled that the right of possession to a mining claim comes only
from a valid location; that mere possession not based upon a valid I
location does not prevent another from peaceably entering the land
and effecting a valid location. Lindley 'on Mines, sections 216 to 219.
The exception to this rule is where the claimant and his predecessors
in interest have held and worked'the claim for the period prescribed
in section 2332, Revised Statutes, which holdiiig and working are the
legal equivalent of proof of acts of location, recording, and transfer.,
Cole v. Ralph (252 U. S. 286, 305).

Assuming as above stated that there was an interval between July
9, 1916, when title revested in the United States, and June 10, 1920,
when the Federal Water Power Act became operative, when a loca-
tion under the mining laws could be made of the land, the fact is
that Roberts made no location within that time. He merely con-
tinued in possession, maintaining and operating the claim. His
possession during this interval was not sufficient in length to acquire
any possessory title under section 2332, and therefore insufficient to
prevent the operation of the Federal Water Power Act. The facts
bear a close analogy to the facts in the Kendall case above cited.
There plaintiffs located the Bear lode September 3, 1872, while the
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land was within the Ute Indian Reservation. The reservation: was
extinguislied in March 18T4; and defendant made his location of the
same. land August.29; 1874. Plaintiff made' no record of 'his claim
until October 1878. The; law of Colorado required the discoverer of
a lode to record his-claim within -three months from the date of dis-
covery. The plaintiffs contended that "The fact 'of their remaining
in possession and maintaining and operating the claim, and thereby
adopting all that had been done, was just as efficacious as making a
new location." (p. 661.)

The ourt said:

'As they (the plaintiffs) failed to comply with the law in making a record
of the location certificate of their lode; it does not lie with them to insist :upon
their wrongful entry upon the premises during the evistence of the Indian
reservation operated in their favor against parties who went upon the premises
after, they had become a part of the public domain, and made a proper certifi-
cate and record thereof, and complied in other particulars with the require-
ments of law.

Under the doctrine 'of this case there was no location initiated by

mere possession that prevented a valid location of the land as public
domain, and it is believed that the applicant herein had no location
that defeated the classification and withdrawal of the land for a power
site, or a location within the saving clause of the proviso to sction
24 of the Federal Water Power Act.

The Commissioner's decision must be and is hereby
Affrmmed.

GRAZING REGULATIONS, INDIAN TRIBAL LANDS

DEPARTMENT OF THE INTERIOR,

OFFICE OF INDIAN AFFAIRS,

Washington, D. C., December 28, 1935.

AuTromizATION

It is within the authority of the Secretary of the Interior to protect
Indian tribal lands' against waste. Over-grazing,. which threatens
destruction of the soil, is properly considered waste. Subject to regu-
lations authorized by law, the right exists for Indian tribes and indi-
vidual Indians to lease or grant permits upon their own tribal land or
individual; allotments. The following statutory authorities are cited:

Act of March 3, 1849 (9 Stat. 395) ; R. S. Sec. 441; 5 U. S. C. 485.:
Act of February 28, 1891, Sec. 3 (26 Stat. 795); 25 U. S. C. 397.
Act of July 4, 884, 'Sec. i (23 Stat. 94); 25 U. S. C. 195.
Act of August 45, 1894, Sec. 1 (28 Stat. 305) ; 25 U. S. C. 402.
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,Act of June 7, 1897 (30 Stat. 85).
Act of May 31, 1900, Sec. 1 (31 Stat. 229).; 25 U. S. C. 395.
Act of June25, 1910, Sec. 4 (36 Stat. 856); 25 U. S. C. 403.

* Act of May 18, 1916, Sec. 1 (39 Stat. 128); 25 U. S. C. 394.X
Act of June 30, 1919 (41 Stat. 9); R. S. Sec. 2138; 25 U. S. C. 214.

* Act of March 3, 1921, Sec. 1 (41 Stat. 1232); 25 U. S. C. 393.
Revised Statutes, Sec. 2127; 25 U. S. C. 192.X
Act of February 15, 1929 (45 Stat. 1185); 25 U. S. C. 231.
Revised Statutes, Sec. 465; 25 U. S. C. 9.
With respect to reservations upon which the Act of June 18, 1934

(48 Stat. 984), is applicable, the action of the Secretaryv must follow
the directions laid down in Section 6 of that act:

SEC. 6. The Secretary of the Interior is directed to make rules and regula-
tions for the operation and management of Indian forestry units on the princi-
pie of sustained-yield management, to restrict the number of livestock grazed,
on Indian range units to the estimated carrying capacity of such ranges, and to
promulgate such other rules and regulations as may be necessary to protect the
range.,from deterioration, to prevent soil erosion, to assure full utilization of
the range, and like purposes.

OBJECTIVES

It is the purpose of 'these regulations to aid the Indians in the
achievement of the following objectives:

I. The preservation, through proper grazing practice, of the forest,
the forage,'the land, and the water resources on the Indian reserva-
tions, and the building up of these resources where they have
deteriorated.

II. The utilization of these resources for the purpose of giving the
Indians an opportunity to earn a living through the grazing of their
own livestock.

III. The granting of grazing privileges on surplus range lands not
needed by the Indians in a manner which will yield the highest return
consistent with undiminished future use.

IV. The protection of the interests of the Indians from the en-
croachment of unduly aggressive and anti-social individuals.

REtGtLATIONS

The following grazing regulations are hereby made effective as of
the date of approval hereof, for all Indian lands under the jurisdic-
tion of the Office of Indian Affairs, except as these regulations may
be superseded by special istructions to particular reservations or by
provisions of any tribal constitution, by-laws, charter, heretofore
or hereafter ratified, or any tribal action authorized thereunder.
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1. The Commissioner of Indian Affairs will prescribe the maximum
number of stock to be grazed on all Indian range lands. The num-
*ber of stock authorized for each reservation will be based upon the
'most reliable estimate of the total carrying, capacity which may be
allowed without risking range deterioration. Any allotment may
be used by the allottee for grazing or other purposes independently
of the foregoing, but in case the: use made thereof may threaten
'trespass upontor deterioration of adjacent Indian range lands that
fact shall be submitted promptly by the Superintendent of the
reservation for consideration and action by the Secretary of the
Interior.

2. The' conservation and effective utilization of grazing resources
Tecuire a suitable division of the range area into range units. Such
division shall be effected under the direction of the Superintendent
and the Regional Forester, after consultation with the Indians, in
'accordance with the requirements of range management, land status,
and Indian needs.

3. The total carrying capacity of each range unit will be expressed
in terms of animal months, and such figures will be equivalent to the
number of animals which may safely graze on a unit without' risking
deterioration multiplied by the average number of months of the
season. In determining the carrying capacity of range units, alien-
'ated lands of any character, areas closed to grazing, allotted lands
for the, use of which the allottee has not given his consent, and
-fenced allotments excluded from range units should not be con-
'sidered, except where arrangements have been made with the owners
of alienated lands for a joint use. All livestock, regardless of owner-
ship, and inclusive of wild horses and burros, will be counted against
the total number of stock authorized for Indian lands under the
jurisdiction of each agency.

4. It will be the duty of the local officials on each reservation to
prepare and keep current a register containing the names of all
users of the range, the number of each kind of stock being grazed,
the carrying capacity of each grazing unit, the periods when graz-
ing should be permitted. and the fees paid. Reports embodying these
'facts and other information will be submitted to the Conmissioner
'off Indian Affairs and the Regional Forester. An annual stock
census will be taken to insure that the carrying capacity fixed by
the Commissioner is not being exceeded.

5. On reservations where sufficient contiguous tribal land is avail-'
able, free grazing privileges may be granted to Indians. The number 
'of livestock which may be grazed free of charge by any individual
shall not exceed the number obtained 'by dividing the estimated
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carrying capacity of the tribal range by the total enrollment on the
reservation. A family may be granted free grazing privileges for
a number of livestock not exceeding the; number accruing to each
individual member thereof times the number of -:members in: the
-family. A stock association may be granted free- grazing privileges
for a number of livestock not exceeding the number accruing to 
each individual times the number of individuals included in the
families belonging to the livestock association. Such free grazing
privileges or any fraction thereof shall only be granted if they are
authorized by the Indians in general council or their duly author-
ized representatives. Free grazing privileges thus determined may
be commuted for other free land-use privileges or vice versa. No
free grazing privileges mat be allowed on allotted lands unless the
allottee consents. Free grazing privileges. on tribal lands within the
boundaries of any unit shall not exceed the carrying capacity of the
tribal lands in that unit.

6. Grazing privileges may be sold for all Indian land, other than
tribal land required to meet the Indian free grazihg privileges, pro-
vided that authority to do so has been granted in the following
manner.

(a) Authority to sell grazing privileges on tribal lands shall be granted by
a majority vote of the: Indians in general council or their duly authorized
representatives.

(b) Authority to sell grazing privileges on allotted land may be granted by
the aliottees, except. those classes hereinafter described in subsections (c) and
(d), by means of "Powers of Attorney" or "Authorities to Grant Grazing
Privileges."? In unorganized tribes these instruments may be made out to the
Superintendent or to any tribal body that may be authorized by the; Commis-
sioner of Indian Affairs to receive such instruments. In organized tribes such
instruments may be accepted by any tribal agency or officer authorized under
the constitution, by-laws, and charter of the tribe, to receive the same, or by
the Superintendent.

(c); Authority to grant grazing privileges on the allotments of minors, other
than orphans, shall. be given by the head of the family.

(d) The Superintendent shall have the authority to grant grazing privileges
on the allotments or fractions thereof owned by orphan minors, Indians non
compos Mentis, inherited allotments where the heirs have not been officially
determined, and inherited allotments after the heirs have been determined
where a majority in interest of such heirs consent to the granting of grazing
privileges.

(e) The person or persons granting the authority to sell grazing privileges
shall also determine the minimum rate which will be accepted for the land
over which he has authority.

7. Indian families, as defined in Section 21, who wish to run live-
stock in numbers not exceeding 250 head of cattle or 1,250 head of
:sheep, or a combined equivalent thereof in these proportions, may
obtain grazing permits requiring payment therefor at rates not less
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than those required by the provisions of Section 8. -Indian failies
obtaining such permits will not, be required to enter the open competi-
tive market to secure grazing privileges. Indian families. who-wish
to run more than 250 head of cattle or 1,250 head of sheep will be
required to enter the open competitive market for their entire hold-
ings, except those for which they may receive free grazing privileges.

8. The total appraised rates for an entire unit, whether charged to -

Indian graziers or incorporated as a minimum in advertisements for
competitive bidding, cannot be less than the sum of what the allottees
will get for their allotted lands and the tribe: for the tribal ands
according to the rates established as heretofore described; provided
that if the Indians in general council or their duly authorized repre-
sentatives allow free grazing~ privileges on tribal lands the total ap-
praised value of the tribal range units shall be reduced accordingly
to Indian graziers; provided further that the person authorized to:
award grazing privileges, as determined in Section 10 , shall have,
authority to eliminate single allotments or small groups of: allotments
from a range unit if the rates established by the'allottees -are unrea-
sonably high and the inclusion of such tract or tracts will jeopardize
the sale of grazing privileges for the entire unit.

9. All surplus range units in which the sale of grazing privileges
on the majority of the area has been authorized, as provided in Sec-
tion 6, shall be advertised for sale of grazing privileges and pro-
.posals received under sealed bids, unless otherwise directed by the
Commissioner of Indian Affairs. At least tliirty days prior to any
advertisement for the saleof grazing privileges under this competi-
tive system, the Indians in: general council or their duly authorized
representatives, with the advice of the Superintendent and the
Regional'Forester, shall determine the following:

(a) The allocation of range units to Indian permittees and the rate, upon
which such allocations are authorized, provided that such rates shall yield
an income on the unit at least sufficient to pay the allottees the minimum
rental stipulated in the "Powers of Attorney" or the "authorities to Grant
Grazing Privileges";

(b) The class or classes of livestock which will be allowed to graze on each
range unit;

* (c) The average minimum:rate per head which will be charged for tribal
lands and recommended to the allottees for their lands;

(d) The number of years for which grazing privileges are to be authorized
under both allocation and advertisement, subject to the maximum of five years
prescribed bylaw, and subject further to the limitation that the period author-
ized must enable all permits to expire at the same time;

(e) The number o f livestock which may be grazed free of charge by any
individual, subject to the limitations of Section 5;

(f) Whether or not Indians shall be granted the privilege of meeting the
high bid on ranges for which they compete;i
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(g) Whether or not the previous permittee shall be given the privilege of
meeting the high bid on a given unit, and if so whether or not this shall be
given precedence over Indian preference.

The matters determined at this. meeting will be ;entered in the
official minutes thereof, and the action taken will be final for the
period concerned, unless authority to alter such action is granted
by the Commissioner of Indian Affairs. A copy of the minutes, of
thea meeting, a schedule of .the allocations to, the Indian permittees,
a schedule of units authorized for advertisement, a copy of; the form
.of advertisement, and a map showing the location of all range units
shall be submitted to the Commissioner of Indian Affairs and to, the
Regional Forester within one week after the close of this meeting.

10. The sale of grazing privileges shall be advertised six months in
advance of the. expiration of existing permits. The minimum: rate
to. be incorporated in the advertisement shall not be less than the one
determined by the method provided in Section 8. The period of
advertisement shall be thirty days, and proposals must be received
under sealed bids unless otherwise authorized by the Commissioner
of Indian Affairs. Proposals must be accompanied by a cashier's
check, certified check, or draft drawn upon some solvent bank, pay-
able to the Superintendent, for not less than 10 percent of the
amount of the grazing fees due for the first year at the rate bid.
Grazing privileges shall be awarded to the highest bidder, except
when it appears to the person authorized to award such privileges
that the best interests of the Indians would not be served by award-
ing the privilege to, such bidder. Then the high bid shall be rejected
and the second high bid given consideration, provided that Indians
who compete on a given unit and former permittees may be given
the privilege of meeting the high bid if the Tribal Council so de-
cided previous to the advertisement. In unorganized tribes grazing
privileges may be awarded by the Superintendent or other person
or persons authorized to act by the:Commissioner of Indian Affairs,
and authority to reject the high bid may be granted to the same
person or persons subject to the concurrence of the Regional Forester.
In organized tribes these duties shall be:performed by the person or
persons duly authorized to grant grazing privileges.

11. Grazing privileges on range units shall be awarded through
the medium of permits, executed in quintuplicate. Range control
stipulations have been prepared to control the use of the range and
shall be incorporated in and made a part of each grazing perniit. A
schedule of the allotted lands within the grazing unit and the amount
to be paid on each allotment'shall also be attached. to and made a
part of the permit.
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12. Permits for unorganized tribes may be issued by the Superin-
tendent or other authorized person or persons with the concurrence
of the Regional Forester. Permits for organized tribes will be
issued by the person or persons duly authorized to grant grazing
privileges. In case of nonconcurrence an appeal may be taken to
the Commissioner. Upon issuance, a copy of each permit executed
will be forwarded promptly to the Commissioner of Indian Affairs
and to the Regional Forester for their information and files. Any
permit, by whomever issued, may be cancelled by the: Comnissioner
of Indian Affairs when necessary for the conservation of the range.
Aly permit may also be modified in such manner as may be required
for range conservation, subject to the provisions of Section 14.

13. Permits must provide that grazing fees shall be paid annually
or semiannually in advance.V All annual permits must be paid fully
in advance. For longer permits, full performance shall be guaran- 
teed by an acceptable corporate surety or other satisfactory bond in a
penal sum of not less than the total payment due in any one year
under the terms of the permit.I However, the Superintendent, with
the concurrence of the Regional Forester, may in his discretion waive
the bond requirement for permits issued to Indian livestock associa-
tions, provided that the imembers of such associations brand their
livestock with the government I. D. brand, sign agreements to sell
such livestock in accordance with the regulations, and authorize the
Superintendent to deduct from the proceeds of such sales sufficient
funds to pay the grazing fees on their, livestock grazed under permit.
In lieu of corporate surety or other satisfactory bond a permittee
who is given a permit for a longer period than one year may pay his
grazing fees annually in advance and in addition deposit at the time
of the; first payment one half of the annual grazing fees to be held
as a cash penal bond. This amount may be applied to grazing fees
due for the last six months of the grazing permit. Except for the
first year, the grazing fees will be due and payable at 'least three
months prior to the commencement of each annual period of the
grazing permit.

14. No permit shall be ^assigned, sublet, modified, or transferred
without the written consent of the contracting parties, of the sure-
ties, -and of the officials approving the original permit; provided
that nothing herein shall be construed as preventing the Commis-
sioner of Indian Affairs from taking any action necessary, without
further consent of the parties, properly to regulate the range; so as
to prevent its deterioration. A copy of each assignment, subletting,
modification, or transfer shall be promptly forwarded to the Coin-
missioner of Indian Affairs.
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- 15. Nothingo contained in the foregoing sections relating to the is-
suance of permits by Superintendents or: other authorized persons
shall preclude any Indian tribe, individual; or group of individuals

- from leasing land for grazing purposes in accordance with law, with-
out the use of powers of attorney. Any such lease shall contain:
proper clauses restricting the. number of- livestock grazed to the
;00propercarrying capacity of the leased land, and otherwise safe-
guarding the interests of the lessors and other Indians of the reser-
vation, and shall be submitted to the Superintendent of the Reser-
vation and the Regional Forester- for approval prior to execution,
provided the leasing of suchlands does not interfere with a balanced
use of the range of the whole reservation. - : - -C :
- 16.i On-and-off grazing permits will be granted to; persons owning
livestock which will graze on a range unit where only a part of such
unit is Indian land. This permit will be granted for the total
number of livestock to be'grazed on the entire unit, but the permittee
will be required to pay grazing' fees only for the estimated carrying
capacity of the Indian lands involved.

17. "Every person who drives or therwise conveys any stock of
horses, mules, or cattle, to range- and feed on any land belonging to
any Indian or Indian tribe, without the consent of such tribe, is
liable to a penalty of $1.00: for each animal of such stock. This
section shall not apply to Creek lands- (25 U. S. C., Sec. 179). -

Under the foregoing statute any Indian tribe may, with the ap-
proval of the Superintendeit-grant a crossing--permit to persons
wishing to drive stock across any part of an Indian reservation and
charge theref or such fees as.it deems proper.

18. Whenever livestock on' Indian lands become infected with
contagious or infectious' diseases, or has been exposed thereto, 'it
must be dipped or treated and the movement thereof restricted to
such extent as may be necessary to control and eradicate the disease.

19. The Act of February 14, 1920 (41 Stat. 415; U. S. C., p. 720,
sec.,413), provides: -

That hereafter in the sale of all Indian alotments, or in leases, or assign-
ment of leases covering tribal or allotted lands for mineral, farming~ grazing,
business, or: other purposes, or in the sale of timber thereon, the Secretary of
the Interior be, and he is hereby, authorized and directed, under such regu-
lations as he may prescribe, to charge- a reasonable fee for the work incident-
to the sale, leasing, or assigning of such lands, or in the sale- of the timber,
or in the administration of Indian forests, to. be paid by vendees, lessees, or
assignees, or from the proceeds of sales, the amounts collected to. be covered
into the Treasury as miscellaneous receipts.

Under authority of this act a fee must be paid t the agency by
the permittee to cover the approximate estimated cost to the ov-

.442 [Vol.



35J1: DECISIONS OF THE DEPARTMENT' OF THE? INTERIOR

enent of preparing and issuing the permit; If the total payment
*to be made under a permit does not exceed one hundred dollars, the
fee will be one dollar; if the total payment under the permit will
exceed one. hundred dollars but not exceed two hundred and fifty
dollars, the fee will be two dollars and fifty cents;. and. if the total
payment under the permit will exceed two hundred and fifty dollars,
the fee will be five dollars.,
* 20. Request for court-action on permits to collect delinquent pay-

nients, damages, etc., shall be made by the Superintendent directly
to the United States Attorney, accompanied by a copy of the permit.
If, thereafter and prior to the actual filing of the case in court, the
payment is made, the United States Attorney. should be advised
immediately. When a compromise is offered after suit has been
filed, whether before or after judgment, the Superintendent should
submit the matter to the United Staltes Attorney. If the: amount
due is $500 or less and the United States Attorney approves, the
Superintendent, with the approval of the interested Indians, may
accept the compromise. However, if .it is over $500, the Super-
intendent should refer the case with recommendations to the Com-
missioner of: Indian Affairs -for' further action. All compromise
.offers must be exclusive of costs. Copies of all letters from a Super-
intendent to the United States Attorney should be forwarded
promptly tothe Commissioner of Indian Affairs and to the Regional
Forester and a report of the final disposition of the case sho uld be
made.

21. In the event of a nonconcurrence-between the Superintendent
and the Regional Forester with respect to any Hatters pertaining to
the granting of grazing privileges in which joint authority is vested
in these officers, such matters shall be referred to the Conunissioner
of Indian Affairs for final decision.

22. The following definitions shall apply wherever used in these
regulations: The term "Regional Forester" refers to the officer in
charge of a reg ional forestry office or any of his subordinates whom
he authorizes in writing to act for and in behalf of himself. The
term "Superintendent" refers to the officer in charge of an Indian
agency or any of his subordinates whom he authorizes in writing to
act .for and in behalf of himself. An "Organized Tribe" refers to
a tribe organized under the provisions of the Indian Reorganization
Act (48 Stat. 984). An "Unorganized Tribe" is, one not so organ-
ized. A "family" comprises all persons occupying a single habi-
tation, or living in a single domestic group, whataevetthe age or
relationship of the persons may be; provided that the Indians in gen-
eral council or their, duly authorized representatives may determine
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in cases of doubt who are members of a given family; provided that
such determination may-be appealed by any aggrieved Indians to the
Commissioner of Indian Affairs; provided further, that the Indiansi
in general council or their duly authorized representatives, subject to
thet approval of the Commissioner of Indian Affairs, may establish a
different definition of a family, which must be generally applicable to
all Indians of a reservation.

JOHN COIER
Commissioner of Indian VAffairs.

Approved:
OScAR L. CHAPMAN,

Assistant Secretary of the Interior.

AMENDMENT OF EXECUTIVE ORDER NO. 6910, OF NOVEMBER 265,
1934, AS AMENDED, WITHDRAWING PUBLIC LAND IN CERTAIN
STATES

ExEcUTivE ORDER

By virtue of and pursuant to the authority vested in me by the
act of Juie 25, 1910, ch. 421, 36 Stat. 847, as amended by the act
of August 24, 1912Y ch. 369, 37 Stat. 497, Executive Order No.
6910, of November 26, 1934, as amended, withdrawing public land
in certain States, is hereby further amended by excluding Ifrom the
operation thereof all lands which are now, or may hereafter be,
included within grazing districts duly established pursuant to the
provisions of the act of June 28, 1934, ch. 865, 48 Stat. 1269, so
long as such lands remain a part of any Such grazing district.

FRANIIIN D. ROOSEVELT.
Tim WHITE HO-USE,

Januy 14, 1936.

TED L. HAMMER

Decided January 23, 1936

ISOLATED TRACT-APPLICATION TO PRC1HASE-LAND WITnIN GRAZING DSTRICT.

Land which was withdrawn in October 1934, for a proposed grazing: dis-
trict and was included in a grazing district established in April 1935
was not subject to sale under an isolated tract application filed in July, 1983.

WALTERS, First Assistant Secretary:
By decision of March 28, 1935, the Commissioner of the General

Land Office. rejected the isolated tract application of Ted L. Ham-
mer, filed July 12, 1933, for the E1/2 SWl/I See. 28, T. 13 ., R. 102
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W., 6th P. M., Colorado, for the reason that Executive Order No.
6910 of November 26, 1934, withdrew all public lands in Colorado,
subject to existing valid rights, and that by the mere filing of an
application to purchase, under the Isolated Tract Law, an applicant
acquired no right to'the land applied for which would-bring-him
'within the protecting clause 'of the withdrawal.

The applicant appealed, contending that he had a right' to the
land because his filing preceded the withdrawal, and stating that
he was willing to have his application considered under section0
14 of the Taylor Grazing Act of June 28, 1934 (48 Stat. 1269).- 

It is shown that the land in question is: within the former Ute
Indian Reservation, and that it was temporarily withdrawn by the

Secretary of the Interior on September 19, 1934, "frog disposal of
any kind, subject to any and all existing valid rights until the matter
of their permanent restoration to tribal ownership, as authorized by
section 3 of the Act of June 18, 1934 (48 Stat. 984), can be given
appropriate consideration."

I'It is also shown by the records of the General Land Office that the
township involved was withdrawn on October 9, 1934, for the pro-
posed Grand Valley Grazing District, and that it has been included
in Grazing District No. 3, established April 8, 1935.

The Commissioner correctly held that the mere application to pur-
chase was not a segregation of the land which prevented the Gov-
ermuent from withdrawing the same for a public purpose. The
withdrawals having been made and the land being now a part of an
established grazing district, 'said land cannot now be sold, even
though isolated tracts may now be sold under section 14 and leased
under section 15 of the Taylor Grazing Act.

The decision appealed from is
AX.i:med.

HARLEY R. BLACK,

fDeoided January,30' 1936

WITHDRAWAL oF PuBic LAND-VALID EXISTING RIGHTS Or STST IaIATION
DIsTRCT-LiN OF DISTLUGT-EXEMPTIN ROM WIT1DRAWAL.

Publie land included in a State irrigation district and burdened with an obli-
gation to pay a proportionate share of irrigation charges is unaffected by
the'withdrawal order of November 2, 1934, which order declares its opera-
tion as a land withdrawal'is subject to, "existing valid rights." 

WALTERS, First igAssitant Secretary.:
May 24, 1932, Harley i. Black made homestead entry (Phoenix

072011) for' lots 13 and 14,'Sec. 1,,T. 6 S., B. 3 E., G. & S.t. M. In
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order that the numbers of the lots should conform to a supplemental
plat of survey, the description thereof was changed to lots 14 and.
15; Sec. 1, T. 6 S., R. 3 E. On: April 23, 1934, final proof was sub-
mitted, and final ertificate issued May 22, 1934.

By decision of June 10, 1935, the Commissioner of the General
Land Office held the entry for cancelation for the- reason that the
land was embraced in the prior patented entry (Phoenix'043395) of
Jacob C. Lambert. It appears that LIambert obtained a reissued
patent describing lots 14 -and 15, but the same was not noted on the
tract book of the local office, so that-the land appeared to be opened
to entry at the time of Black's filing.

July 11, 1935, Black filed an application for amendment of his
entry to include in lieu of said lots 4 and 1 aforesaid, the NW1/4
NE/ 4 , Sec. 21, T. 6 S., R. 8 E., G. & S. R. M., accompanied by his
duplicate final certificate and other -papers. A prior desert entry
covering this tract was canceled September 7, 1934.

By decision of September 3, 1935, the Commissioner held:
In view of the fact that the land in the application to amend is included

in the Randolph Irrigation District withdrawn under the act of August 11,
1916, and that this land was temporarily withdrawn by Executive order of;
Novemiber 26, 1934, the entryman never having resided or placed improvements
thereon, said application to amend is hereby held for rejection subject to
appeal to the Secretary, of the Interior.

The entryman was allowed to show cause why his application
should not be rejected, or to appeal. He ;appealed.

The record shows that the land was formerly included in a with-X
drawal for the San Carlos Irrigation Proj ct, which was revoked
July 12, 1928. The land was not restored for the reason that it was
included in a withdrawal for resurvey, plat of which was accepted in
1930. July 1, 1931, a map of the Randolph.Irrigation District was
approved by the Department, the land here involved being included.
in the district, thus making the public lands within said district sub-
ject to entry and the entered. lands upon which no final certificate
had been issued subject to the provisions of the Act of August 11,
1916 (39 Stat. 506).
*'By the terms of such act, upon such approval, all public lands

therein were made subject to the provisions of all of the laws of
the State relating'to- organization, government and regulation of
irrigation districts to the same extent as private lands. The cost
of the irrigation works are to be apportioned equally against- all
lands, public and private, and all charges thus legally assessed '"shall
be a lien upon unentered lands and upon: lands covered by unpatented
entries' included in said irrigation district." This lien may be en-
forced upon lands in unpatented entries by sale. In order to be

[ Vo
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entitled to such lien the; district must submit a map or, plat and
receive the approval of the Secretary of the Interior, as provided in
section 3 of the'act. Such approval devotes the land to the purposes
of the act. It is expressly provided that the Secretary may, upon
the expiration of ten years from the date of his approval, release
from the lien any public lands for which irrigation works have not
been conistructed and water of such district not made available for
the laIlds. If the necessary works have been constructed and: water
made available, there is no authority to release;. and until- the- lands
have been so released, they are subject to the interest acquired there-'
in by the irrigation district and the lien imposed thereon resulting
from the cost of irrigation development, similarly as lands reserved
and embraced in Federal reclamation;'projects.

Section of the0 said Act of August 11, 1916, provides that tax
assessments against unentered' lands in' such irrigation district shall
be and continue a: lie upon such lands, and may be entered only:
upon payment of such charges and in such manner as therein pro-
vided. Section 6 provides that entered but unpatented lands therein:
may be sold to satisfy the irrigation assessments and may be patented
to the purchaser. The irrigation district is given the privilege of
bidding in the lands at such sale with a view to transferring. theni
to individuals.

It appears that prior to the approval of the map of the district
a bond issue in the sum of $625,000 was authorized and district taxes
were levied (letter "F", Phoenix 068235, June 29, 1931). Under
the State law (Chap. 81, Revised Code, 1928, Article 2) all holders
of land in the district are assessed their proportionate share of the
bonded indebtedness, although the lien does not attach to thej land
until the title is complete. The bonds are to be paid out of the
revenues derived from the assessment and levy of taxes, which, are
to be at a uniform rate. Both the entered and unentered public
lands' are subject to assessment and levy to the extent authorized
by the Act of August 11, 1916. While- the land is not bonded until
the title to the land is complete, the owner of such incomplete
title is required to pay his proportionate share of other assessments.

The last paragraph of section 6 of the Act of August 11, 1916,
plaiily recognized the right of the irrigation district'to collect
charges it had theretofore assessed against lands within entries
canceled, by requiring the subsequent applicant to show they arp.e
satisfied before being allowed'to enter the land, and that such lands
should be subject to such reentry.

'It seems clear that a withdrawal of the lands'from entry in thel
district results in a reduction in. the quantity of land from which
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such. prospective revenue may be anticipated for the payment of
bonds and other expenses of the district and also diminishes the
security behind the bonds.

It renders unavailable- possible sources of revenue, contemplated
by the law, reliance upon which was placed when the enterprise
was undertaken. It seems, therefore, that the irrigation district
had valid existing rights in the land at the date of the withdrawal
of November 26, 1934, one of such rights being that the land remain
free for the initiation and acquisition of titled under the public-
land laws in order that it would become burdened with its propor-
tionate share of the obligations and liabilities of the district and
contribute to their discharge.;

It follows that the land is unaffected by: the withdrawal of
November 26, 1934, and is subject to entry by Black upon proper
application therefor, provided he shows that all taxes and assess-
ments properly' levied by the irrigation district have been paid.
His application for amendment of an entry that was a nullity .was
properly rejected.

As modified herein, the Commissioner's decision is affirmed.
Modified and Affirmed.

ILDRUFF H. YOUNG (ON REHEARING)

Decided Jacnary 30, 19S6 -

STOCK-RAISINGm HoM~sTEAD-Appuc'ATioN-VEsEo RIHTS--Pa1DrMMrNcs RIHT---
WITHDAWAL. C

;The right conferred upon an applicant by section 2 of the stock-raising home-
stead act, and that created by section 8 thereof, are not vested rights, but
are mere preference rights, not attaching to the land unless and until it
is designated as subject to said act. There can be no appropriation of the
land,therefore,- under either section of the law, prior to such designation.

- Accordingly, the Department of the Interior, in the face of the withdrawal
of the land by the President's order of November 26, 1934, is without
jurisdiction to designate it as subject to entry under said stock-raising
homestead act.

FORMER INSTlucTOIONS AND D ioN:S' CITEDi AND APPLIED.

Instructions of January 12, 1921 (47 L. D. 629), and case of Jol F. Silver
(52 L. D. 499), cited and approved.

WALTERs First Assistant Secretary:
By decision of September 26, 1935, the Department, in affirmance

of a decision by the Commissioner of the GeneralS Land Office, re-
jected the stock-raisinghomestead application of Mildruff H. Young,
stating that the appeal involved substantially the same question as

[VoI.
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that in the case of Alton R. Pugh, decided September 14, 1935; that
in the Pugh case a stock-raising homestead application was rejected
in part; and that for the reason stated' in the decision in the Pugh
case Young's application was rejected.

In the Pugh case, the Department, after giving consideration to
reports by the Geological Survey and the Division of Grazing, de-

dlining to recommend designation of the land involved, said:

It is necessary, however, to reject the appellant's application as to the
undesignated areas without regard to the character of the land involved. By
Executive Order No. 6910 of November 2, 1934, the President withdrew from
settlement, location, sale, or entry all of the vacant, unreserved, and unappro-
priated public land in the State of Utah and- reserved the same for classifica-
tion and pending determination of the most useful purpose to which: such land
may be put in consideration of the provisions of the Taylor Grazing Act, sub-
ject to valid existing rights. It is the well-settled holding of the Department
that a stock-raising homestead application confers upon the applicant no right
except a preference right to enter the land, as against others, when and if
designated as subject to the provisions of the stock-raising homestead act,
and a withdrawal prior to designation is operative as to the land covered by
the application. John F. Silver(52 L. D. 499). Therefore, the undesignated
areas covered by the appellant's application were withdrawn by theExecutive
order of November 26, 1934, and are not subject to disposal under the stock-
raisingihomestead act at this time.X

The pplicant filed a. motion for rehearing. He devoted the first
three assignments of error to questions relative to designation of the
land. The Division of Grazing has given conisiderat ion to the motion
and has again declined to recommend designation.

About one-half of the motion is devoted to arguments that-the ap-
plication should be considered an existing valid right which excepted
the land applied for from the withdrawal. The applicant states that
the Department has always held that the filing of an application
accompanied by the proper fees and commissions and petitions for
designation segregated the land and that if the land be of the char-
acter applied for by the application, the applicant's right attached
to the land; that he knows of no law or regulation of the. Department
which supports the statement in the Pugh decision that the applica-
tion must be rejected as to the undesignated land without regard to:
the character thereof.; that the last portion of the Solicitor's opinion
of February 8, 1935 (5 I. D. 205), must have been overlooked when
fthis decision was prepared; that the stock-raising homestead act con-
fers rights upon the applicant in addition to a preference right to
enter when and if designated; that the cited Executive order affected
only vacant, unreserved, and unappropriated public land; that the
Department has always held thati the filing of a valid application for
homestead entry segregates the land; that the cited Silver case is not

20683-36-VOL. 55 29



450 DECISIONS OF THE DEPARTMENT OF THE INTERIOR lyol

applicable because there it was afirst-form reclamation -withdrawal;
which was mandatory on the part of the Secretary of the Interior;
and that designation is not prohibited in the present order of
withdrawal.

The petitioner is in error in his contentions. In its instructions of
January 12, 1921 (47 L. D. 629), the Department said:

The Department has repeatedly held that, the right conferred upon the
applicant -by section 2 of the stock-raising act, an& that created by section 
thereof, are m ere preference rights, neither of whichz attaches to the land
unless and until designated and which, when in conflict, are to be, determined

* . by the, dates of the original claims. Manifestly,therefore, there an be no
appropriation, either under section 2 or section 8 of- the stock-raising law,
prior to designation of the land-in fact, such appropriation is forbidden-
and this Department, in the face of a withdraval, such as the one here
under consideration, is without jurisdiction to designate under the stock-raising
law, as 'subject to entry thereunder, land withdrawn from entry by competent
authority.

The withdrawal there involved was for a national forest and
lands legally appropriated were-excepted.

This construction of the stock-raising homestead act does not
appear- to have been questioned, or changed. By the Act of June 6,
1924 (43 Stat. 469), Congress amended Section 2 of the stock-raising
act to allow settlement and change of application in case of ' failure
to obtain designation< but that did not give -a mere stock-raising
homestead applicant for undesignated land any right of appro-
priation.

The cited Sizver case simply followed the instructions of January
12, 1921, upr, and it was not the particular kind of withdrawal
involved which governed.

The withdrawal of November 26, 1934, excepted valid rights, but
as has been shown froi the departmental instructions, this petitioner

* had nothing more than a preference right to be exercised if and
when the land should be designated. There was nothing to prevent
the Government from withdrawing the land for a public purpose.

- The cited Solicitor's: opinion of February 8, 1935 (55I. D. 205),
did not contemplate or apply to stock-raising homestead applications
for undesignated lands.0 Specific mention was made of "prior valid
applications for entry which were substantially complete at the date 
of the withdrawal." It has been noted that the Department has
said that after a withdrawal it may not desionate land under the
stock-raising law. C

No error is found in the decision complained of and the motion
- for rehearing is' denied.

Rehea'ing denied.
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TITLE TO LANDS IN C HOCTAW AND CHICKASAW NATIONS MADE

AVAILABLE. FOR RAILROAD RIGHTS OF WAY UNDER ACT OF

FEBRUARY 28, 1902

Opinion, January 30, 935a

INDIAN LANDS-RIGHT OF WAY-TrTL--CONDITION PRECEDENT UNFTYLFILLED.

Where an act of Congress authorized the condemnation and taking of In-
dian lands for a railroad right of Way upon precedent compliance with
certain requirements, among them full compensation for the lands ac-
quired and a provision that claims for damages to persons holding title
to the lands or having an interest therein should be first satisfied or
secured, and these prerequisites were not fulfilled, title to such lands
remains in the Indians or their successors in interest.

INDI4N LANDS-RIGHT OF WAY-TITLE.

- A railroad company acquired the right to take and condemn lands for a
railroad right of way in the Choctaw and Chickasaw Nations under an
enabling act of general application to railroads, containing a provision that
"before any railroad shall be constructed or any lands taken or con-
demned", full compensation should be made for all land taken and damage
sustained. Thd-road was not constructed by the company or any sue-
cessor thereto, nor were lands condemned or damages paid in connection
with a right of way. Heldl, that the conditions named in the act as
precedent to acquirement of right of way not having been fulfilled, the
lands involved remained lands of the Choctaw and Chickasaw Nations,
and were not subject to the provisions of a* later act of Congress making
a particular disposition of Indian lands reserved from allotment "because
of the right of any railroad or railway company therein in the nature
of an easement."

MARGOLD, Solicitor:
You [the Secretary of the Interior] have requested my opinion eon-

cerning the status of title to lands within the Choctaw and Chicka-
saw Nations which were selected for railroad rights of way under the
Act of February 28 1902 (32 Stat. 43). Stated with more partic-
ularity, the question is whether title to those lands, after relinquish-
ment or abandonment by the railroad, is vested in the Indian tribe or
in the owner of the property abutting on the right .of way. The
inquiry is directed toward two different factual situations: one in
which the railroad has not paid, damages for the selected right of
way and has never made use of it; the other in which the payment
of damages was made and the railroad line actually built and used
for a period of time.

It is my opinion that in the first situation-that in which no dam-
ages were paid and no use of the property made-the title to the
lands comprising the selected right of: way is in the Indian tribe,
but that in the latter situation-that in which damages were paid'
and use of the property made-the. title is in the owner of the abut-
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ting land. I shall disetss these conclusions in the order in which I
have stated them.

On November 11, 1902, the Secretary of the Interior approved
maps of definite location filed by the Choctaw and Chickasaw Rail-
road Company covering certain strips of land in Tps. 1 and 2 S.,
R. 8 E., I. M., Oklahoma. That action was taken in conformity with
the provisions of sections is et seq. of the Act of February 28, 1902,
supr, one of the purposes of which was to provide a means for the
acquisition of rights of way by any railroad through the Indian
Territory. Although that statute required payment to the Indians
of damages for the property taken by the railroad, no payment was
ever made by the Choctaw and Chickasaw Railroad Company or
its successors, and no construction was ever undertaken. On Sep-
tember 7,1933, the Chicago, Rock Island and Pacific Railroad Com-
pany, successor in interest of the original claimant, filed a relinquish-
ment to the Choctaw and Chickasaw Nations of all claim to the pro-
posed right of way. That relinquishment was accepted by the
Department of the Interior on November 1, 1933, it being stated,
however, in the letter of acceptance, that under section 14 of the Act
,of April 26, 1906 (34 Stat. 137), the, title to the right of way wias
vested in the owners of the legal subdivisions of which the land
is a part, and not in the Choctaw and Chickasaw Nations.

Sectiol 14 of the Act of April 26, 1906, supra, in so far as perti-
nent, is as follows:

That the lands' in the Choctaw, Chickasaw, Cherokee, Creek, and Seminole
nations reserved from allotment or sale under any Act of Congress for the use
or benefit of any person, Corporation, or organization shall be conveyed to the
person, corporation, or organization entitled thereto: Provided, That if any
tract or parcel thus reserved shall before conveyance thereof be: abandoned
for the use for which it was reserved by the party in whose interest the reser-
vation was made, such tract or parcel shall revert to the tribe and be disposed
of as other surplus lands thereof: Provided frther, That this section shall
not apply to land reserved from allotment because of the right of any railroad
or railway company therein in the nature of an easement for right of way,
depot, station grounds, water stations, stock yards, or other uses connected
with the maintenance and operation of such company's railroad,'title' to which

- tracts may be acquired by the railroad or railway company under rules and
regulations to be prescribed by the Secretary of the Interior at a valuation
to be determined by him; but if any such company shall fail to make payment
within the time prescribed by the regulations or shall cease to use such land
for the purpose for which it was reserved, title thereto shall thereupon vest
in the owner of the legal subdivision of which the land so abandoned is a part,
except lands within a municipality the title to which, upon abandonment, shall
vest in such municipality.

It is only under the second proviso of that section that title to the
lands embraced in the proposed right of way can vest in the owners
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of; abutting lands. To invoke the operation of that proviso it is nec-
essary that the facts show the land to have been (1) "reserved from
allotment" and (2) so reserved "because of the right of any railroad
or railway company therein in the nature of an easement." From
the facts of the specific case presented to me it appears that the
land selected by the Choctaw and Chickasaw Railroad Company was
actually reserved from allotment and was expressly excluded from
the patents issued for those allotments. It is more difficult, however,
to determine whether that reservation was made because of the pos-
session by the railroad of a right in the nature of an easement. To
make that determination it is necessary to consider the Act of Feb-
ruary 28, 1902, supra, under which the railroad's claim was initiated,
for the purpose of discovering the nature of the right created.

The first twelve sections of the Act of 1902 provide specifically for
a grant to the Enid and Anadarko Railway Company. The re-
maining sections set up a method by which any railroad might secure
a right of way and supplemental properties in the Indian Territory.
It was under these latter provisions that the Choctaw and Chickasaw
Railroad Company initiated its clain.

Section 13 reads as follows:
That the right to locate, construct, own, equip, operate, use, and maintain a

railway and telegraph and telephone line or lines into, in, or through the Indian
Territory, together with the right to take and condemn lands for right of way,
depot grounds, terminals, and other railway purposes, in or through any lands
held by any Indian tribe or nation, person, individual, or municipality in said
Territory, or in or through any lands in said Territory which have been or
may hereafter be allotted in severalty to any individual Indian or. other person
under any law or treaty, whether the same have or have not been conveyed to
the allottee, with full power of alienation, is hereby granted to any railway
company organized under the laws of the United States, or of any State or
Territory, which shall comply with this Act.

So far as landis concerned that section grants only the right to
take and condemn. The following sections define more closely the
nature and extent of that right. Thus, in section 14, the width of
the right of way and the extent of the land acquired for other
railroad -purposes are limited. In section 15 it is provided:

That before any railroad shall be constructed or any lands taken or condemned
for any of the purposes set forth in the preceding section, full compensation
for such right of way and all land taken and all damage done or to be done
by the construction of the railroad, or the taking of any lands for railroad
purposes, shall be made to the individual owner, occupant, or allottee of such
lands, and to the tribe or nation through or in which the same is situ-
ated: * * . [Italics added.]

Section 15 further provides that, in case of failure to reach an
amicable settlement concerning the damage and the compensation
therefore a board of referees shall miake an award of damages, sub-
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ject to review by the United States Court on appeal. The section
then provides that-
When the award of damages is filed with the clerk of the court by the
referees, the railway company shall deposit the amount of such award with
the clerk of the court, to abide the judgment thereof, and shall then have the
right to enter pon ad take possession of the property sought to be con-
demned: * 8 *. [Italics added.]

From those provisions of section 15 which I have quoted it is,
manifest that a railroad, even though it may have filed, its maps
of location and even though the Secretary of the Interior may have
approved those maps, cannot take the property sought, enter into
possession of it, or commence construction unless redress has first
been made for the damage which will be occasioned by the taking
of the property and the construction of the line. In such circum-
stances there is, in the absence of the payment of damages, no "right
of any railroad or railway company therein in the nature, of an
easement" as required to bring into operation the second proviso of
section 14 of the Act of April 26, 1906, supra. A right in the nature
of an easement is a right in land, and the Choctaw and Chickasaw
Railroad Company or its successors could, under the provisions of
the Act of February 28, 1902, acquire an interest in the land of its
proposed right of way only' after the payment of damages. Those
damages the Choctaw and Chickasaw Railroad Company and its
successors never paid.

It is, consequently, my conclusion that the second proviso of section
14 of the Act of April 26, 1906, does not operate to vest in the
abutting owners title to a proposed but abandoned railroad right
-of way, selected under the general grant contained in the Act of
February 28, 1902, if the railroad paid no damages for the lands
selected. In such a case the title to those lands which were reserved
from allotment is vested in the Indian tribe.

This conclusion is not to be shaken by a consideration of the fact
that section 14 of the 1906 act provides that title to the right of way
-shall vest in the owner of the legal subdivision of which the land
abandoned is a part in the event of failure by the railroad company
to make payment or of cessation of use. The payment, to which refer-
ence is made is clearly that which is to be made by the railroad in
-order to'secure a conversion of its easement into a fee title to the
right of way. The abandonment of use to which reference is made
is clearly an abandonment of a use theretofore validly acquired. In
accordance with the terms of the 1902 'act, however, no easement ex-
ists to be converted into a fee and no right to use has been validly
acquired until damages for the taking of the right of way have been

[Vol.
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paid.: Thereference to failure to paytand to: abandonment of use in
the second proviso of section 14 of the: 1906 act is not, expressly or by
implication, a modification or elimination of the provisions- of the 1902
act, nor does it cause an extension of the application of the 1906 act
to a case where the land included in a proposed right of way, al-
though reserved from allotient, was'not reserved because of the
existence of a right in the nature of. an easement.

The Act of 1902 differs from the Act of March 3, 18T5 (18 Stat. 482,
U. S. C., Tit. 43, Secs. 934 to 939, inclusive), and other special grants
to railroads for a ight of way over public lands where the effect of
the filing and approval of the maps of definite location of the line of
railroad vests the legal title in the railroad. Oregon Short Line R. Co.
v. Stalker (225 U. S. 142) Rio Grande Western Ry. Co. v. Strigh am
(239 U-. $. 44). Grants of a railroad right of way over public lands
are grants of lands that are subject to sale and disposition; ullder
general laws and free from prior valid appropriation (Newhal v.
Sanger, 92 U. S. 761, 63; Union Paiflz RailVroad Company v. Harris,
215 U. 5. 386), whereas the grant now under consideration authorized
the taking and condemnation of lands title to which was vested in, the
Indians or their transferees, and prescribed as a prerequisite to the
attachment of any rights to the land that the claims for damages by
those holding the Indian title should be first satisfied or secured.
These prerequisites not having been met, the title remained where it
was before the filing of the map of location of the line.

From the discussion already presented it is obvious in whoni is
vested title to the abandoned right of way acquired under the general
grant contained in the Act of 1906 if the damages were paid and the
railroad actually. constructed. In such a case a right inthe nature of
an easement exists. Missouri, Kansas and: Temas Railway Company
(34 L. D. 504). If the railroad company then failed to make pay-
ments to convert the easement into a fee as required by the Act of 1906
and the Department's regulations of June 12, 1908, or abandoned the
right of way, the second proviso of section 14 of the 1906 act would
operate to vest title "in the owner of the legal subdivision of which the
land so abandoned is a part."

Approved:
T. A. WALTERs,

First Assistant Secretary.
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TITLE TO LANDS IN CHOCTAW AND CHICKASAW NATIONS MADE
AVAILABLE FOR RAILROAD RIGHTS OF WAY UNDER ACT OF
FEBRUARY 28, 1902 (ON REHEARING):

Opinion, Apri 2 1936

INDIAN LANDS-CHOCTAW AND CHIOKAsAW NATIoNs-TiTLE TO RIGHT-OF-WAY
LANDS.

I The Choctaw and Chickasaw Nations are invested with the title to land
selected by the Choctaw and Chickasaw' Railroad Company. for pa railroad
right of way under the Act of February 2, 1902 (2 Stat. 43), since
said railroad company has never paid compensation for such right of
way nor made use of it.

INDIAN LAINDS-TITLE-RAIIaOAD RIGHT OF WAY.

An act of Congress provided that title to certain Indian lands reserved
from allotment because of the "right of any railroad * m* opany
therein in the nature of an- easement for right of way" shall vest in
the owners of the abutting lands if the railroad company "shall cease to
use such land for the purpose for which it was reserved." Held, That
such act did not have application to Indian lands which by the terms ofr
an earlier act of Congress were made available for railroad rights of
way upon the fulfillment of certain prescribed conditions, which conditions
were never fulfilled, and that title to such lands consequently remained
in the Indians.

Case of Noble et at. v. City of Oklahoma City (2916 U. S. 560), cited.

INDIAN LANDS-RIGHT or WAY-TITLE--ACT OF APRE 2, 1906.

The second proviso to section 14 of the Act of April 26, 1906 (34 Stat.
137), is operative, according to its own terms, only where a railroad has
theretofore acquired an interest in the land in the nature of an ease-
ment, the lands permitted to e' acquired by abutting land owners being
Indian lands "reserved from allotment because of the right of any railroad
* * * company therein in the nature of an easement for right of
wray", etc. It follows from this that the act does not operate* to vest,
,title to the land of a proposed right of way irrespective of whether or
not a railroad company has acquired an interest in. the land.

INDIAN LANDS-RIGHT OF WAY-TITLE-PAYMENT OF DAMAGEs-ACEs OF FFB-
RUARY, 28, 1902, AND APRIL 26, 1906.

The payment of money for right 'of way, damage etc., required by the Act
of April 26;, 196, was made a condition precedent whereby a railroad
company might obtain the fee estate in land over which it had acquhred
a right, in the ataWre of an easement, by the payment of damages as

'prescribed by the Act of February 28, 1902;, and such payment under
the Act' of April 26, 1906, has no reference to the payment- of damages
already prescribed by the Act of 1902. Accordingly, nonpayment of dam-
ages under the earlier act does not make operative that clauset of the
i1906 act which vests title in the owners of abutting lands.',

(VG1.
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INDIAN LANDS-ACTS OF FMRUARY 28, 1902, AND AioL 26, 196-DiPABTMEfTAL
Co- STUGCTION.

There has been a continuous and long-standing departmental construction
of the Facts ot February 28, 1902 (32 Stat. 43),: and April 26, 1906 (34
Stat. 137), in harmony with the conclusion reached in the opinion of
January 30, 1935.

INDIANM LANDS-CONVEYAN-LANDS RESERvED-VESTiNG OF Trmu.:

Where a deed of conveyance recited that the grantors (the Choctaw and
Chickasaw Nations) conveyed to the grantee a certain tract "less 6.26
acres'occupied as a right of: way" by a certain railway, and the railway
company failed to occupy the tract thus excepted, title to the 6.26 acres
did not pass to the grantee under the conveyance.

MA RGOLD, SOlcitOr:
You [the Secretary of the Interior] have asked that I consider

certain protests against the conclusion reached:iLn my former opinion,
No. M.27814, which was approved by you on January 30, 1935. [See

page 451.] In that opinion it was held that the Choctaw and Chicka-
saw Nations were invested with the title to land selected for railroad
rights of -way under the Act of February 8, 102 (32 Stat. 43),
where the railroad has, never paid compensation for'the selected right
of way and has never made use of it.

The protests have been made by the oil and gas lessees of a part
of the homestead allotment of one Laura Burris, an enrolled mem-
ber of the Chickasaw -Nation. At the time the allotment to Laura
Burris was made the Choctaw and Chickasaw Railroad Company
had filed a map of definite location of its proposed line of railroad
for the purpose of securing a right of way iii conformity with the
provisions of the Act of February 28, 1902, supr. Consequently,
the deed issued to Laura, Buris by the Choctaw and Chickasaw
Nations granted the homestead allotment "less 6.26 acres occupied
as a right of way by the Choctaw and Chickasaw Railway.". The
railway company, however, did not pay damages for the right of
way as required by the statute and has never made use of the land.
In those circumstances it would follow fro inthe opinion of January,
30,1935, that the fee estate in the land embraced within the selected:
right of way is vested, not in the owners of the abutting lands con-
tained in Laura Burris' allotment,. but in the Choctaw and Chicka-
saw Nations.

The oil and gas lessees of the abutting allotted lands maintain thatt
the fee estate in the land of the right of way is vested in their lessors.
Their claim is based on three contentions: (1): That under'the provi-
sions of section 14 of the Act of April 26, 1906 (34 Stat. 137), the
fee estate passes, on abandonment of the right of way, to the "owner
of the legal subdivision of which the land so abandoned is a part";
(2) that theDepartment has long interpreted thatistatute in the
manner contended for, and that there is consequently an established
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administrative construction on which the claimants and others have
relied and which cannot now be lightly overthrown; and (3) that
in any event the original allotment deed to Laura Burris conveyed
to her the interest in the land covered by the proposed right of way
which the Indian tribes had, and thus that any abandomnent or re-
linquishment of the right of way by the railroad company must as
a matter of law inure to the benefit of the allottee or her assigns.
It is my opinion that none of those contentions is well founded, but
I shall discuss then at some length in the; order in which I have
stated them.

The opinion of January 30, 1935, contained a detailed analysis
of the 1906 act as well as 'the granting act of 1902. The conclusion
was reached that the 1902 act granted only a right to acquire a right
of way after, among other things, the payment of compensation to
the Indians, and that the 1906 act operated to invest the abutting
property owners with title to abandoned rights of way only if,
among other things, the rights of way had actually existed as in-
terests in the land in the nature of easements. In those circun-
stances, of Course, title to the right of way would not pass to the:
abutting landowners in a situation of the type now presented where
no payment of damages was ever made by the railroad company to
make possible the creation in it of an interest in the land..

I have thoroughly re-examined the bases of that conclusion con-
cerning the interpretation of the statutes and, in doing so, I have
carefully considered the arguments which have been presented both
orally and in written briefs on behalf of the oil and gas lessees of the
abutting lands. I have, however, found nothing to create doubt con-
cerning the correctness of the conclusion or the soundness of the
analysis by means of which the conclusion was reached. The inter-
pretation placed on the granting act of 1902 is not seriously quest
tioned by the claimants, nor can it well be questioned. In a recent
opinion 0of the Supreme Court of the United States in the case of
Noble et al. v. City of Ok7ahoina City, 296 U. S. 560, 56 S. Ct. 562,
the court squarely decided that, under a grant substantially imilaa.
to that contained in the 1902 act, a railroad obtained only' a right to
acquire a right of way on payment of damages. Consequently there
can be no doubt that the Choctaw and Chickasaw Railroad Company,
failing as it did to pay the required damages, acquired no actual
interest of any kind in the land of its proposed right of way.

The claimants' primary contention, however, is that the act of 1906
operates to' vest title to the land of the proposed right of way in the
abutting owners irrespective of whether the railroad had acquired an 
interest in the land. In section 14 of that act it is provided that a

([Vol.
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railroad may, on making payment to be prescribed by the Secretary
of the Interior, acquire title to lands over which it has a "igb 

* * in the nature of a easement for right of way." By that
same section it is prescribed that if the railroad should fail to make the
payment, title to the right of way will vest in the owner of the abut-
ting lanlds. The claimants argue, that since the railroad in this
instance made no payments, the title to the right of way has vested in
the abutting owners under'that statutory provision. That argume4i,
in my opinion, is fallacious for two reasons. In the first place, the
provision in section 14 of the 1906 act is operative according to its own
terms only where the railroad had already acquired an interest in the
land "in the nature of an easenient", and it has already been pointed
out that, under the 1902 act, no interest in the land could be acquired
by the railroad in the absence of a payment of damages for the taking
of. that interest, which payment was never made in this case. In the
second place, the payment for which provision is made in the 1906
act is a payment inaddition to and independent of that required by
the act of 1902; The payment prescribed by the 1906 act is one
whereby the railroad might acquire the fee estate in the land over
which it already had acquired a right in the nature of an easement bye
the payment of the damages prescribed by the 1902 act. Clearly a
railroad which had paid the damages and acquired a right to build
and operate its road under the 1902 act could not be required to make
a further payment on penalty of losing its vested easement for failure
so to make payment. Consequently, it is manifest that the payment
required by the 1906 act is a payment for the servient estate so that
the entire fee estate in the laud may be acquired by the railroad, in
default of which the servient estate is to vest in the owner of the
abutting land. In those circumstances it is clear that the payment
contemplated by the £906 act is for a purpose entirely distinct from
the purpose of the payment required by the 1902 act,, and that the
former payment is in addition to and independent of the latter.

That conclusion is inescapable when the legislative history of the
act is considered. The legislative bill which subsequently became
the act of 1906, without alteration of the provisions contained in
section 14, was drafted in the Department of the Interior and was
submitted to the Congress for its consideration by the Secretary-of
the Interior with his letter of December 7, 1905, to the Speaker of the
'House of Representatives. With that letter was also included an
explanatory statement prepared by the special committee which the
RSecretary Chad appointed to prepare the bill. Those documents are
all reproduced in House Document No. 74, 59th Congress, 1st Session.
In explanation of section 14 the Department's committee stated:

Section 14 provides for conveyance of all land in said nations reserved fronr
allotment or sale for the use or benefit of any person, corporation or organiza-
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tion, and that this section shall not apply to land reserved from allotment be-
cause of the right of any railroad company in the nature of an easement, which
the company is permitted to purchase at a valuation to be determined by the
Secretary of the Interior.

A similar explanation was made by the Committee on Indian Affairs
of the House of Representatives when it reported favorably onthe
bill (House Report No. 183, 59th Congress, 1st Session). In that
report it was stated:

Section 14 authorizes persons, corporations, or organizations for whom lands
have been reserved to buy the same and secure an absolute title therefor.

In those circumstances there can be no substantial doubt that the
payment, on default in which the title to lands covered by rights of
way are to vest in abutting owners under the 1906 act, is a payment
for the fee estate in the lands and not the payment required to create
the easement, or right "in the nature of an easement", to which the
fee estate is servient. Consequently it is my opinion that the act of
1906 has no reference to the payment of damages already prescribed
by the act of 1902, and that non-payment of those damages does not
make operative that clause of the 1906 act which vests title in the
owners of the subdivisions of which the abandoned rights of way
are a part.

z 0 0 0 ~~ ~ ~~II 

I find no substantiation for the contention that the Department has
consistently placed a contrary interpretation on the acts of 1902 and
1906 by, holding that the title to abandoned rights of way reserved
under the act of- 1902 vested in the owners of the abutting property
where the railroad had never paid the damages necessary to the crea-
tion of an interest in the land covered by the selected right of way.
On the contrary, I find that prior to the present controversy the
Department has consistently held that: the title to such abandoned
rights of way is vested in the Indian tribes and not in the abutting
owners.

In support of their contention on this point the claimants rely
expressly on an undated longhand memorandum by Mr. Meritt-of
the Indian Office to Mr. Layne of that office, the letter of the Acting
Commissioner of Indian Affairs to the Secretary of the Interior
under date of March 28, 1913, Assistant-Secretary Laylin's letter

*of April 19, 1913,( to James S. Davenport, Second Assistant Com-
missioner Hauke's letter of May 6, 1913, to L. H. Burton, and Comn-
missioner Sells' letter of July 9, 1919, to Hon. Robert L. Owen. Mr:
Meritt's undated memorandum and the Acting Commissioner's letter
of March 28, 1913, which was prepared as a result of the memo-
randum, unquestionably express the conclusion that whether, or not

[Vol.
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the railroad ever paid the damages required by the act of 1902, the
title to the right of way vests, on abandonment, in the abutting
owners under the provisions of Section 14 of the act of 1906. But
the Acting' Commissioner's letter failed to meet with the approval
of the Department. Under date of April 19, 1913, Assistant Secre-
tary Laylin wrote to theCommissioner of Indian Affairs concerning
the Acting Commissioner's Ietter. Although the Assistant Secretary
approved the conclusionthat, if the railroad had paid the damages
required by the 1902 act, the'title passed on abandonment to the
abutting owners, he expressly repudiated the conclusion that a similar
result followed where the railroad had not paid the damages. In
that latter situation he clearly held that the title to the right of way'
was vested in the Indian tribes. The Laylin letter of April 19, 1913,
to James S. Davenport was written in conformity with the letter
of even date to the Commissioner, a copy of which was enclosed.
The Hauke letter of May 6, 1913, to L. H. Burton also was written
pursuant to the Assistant Secretary's letter of April 19, 1913, and had
reference only to a right of way for which the railroad had paid the
damages required by the act of 1902. Likewise, Commissioner Sells'
letter of July 9, 1919, to Hon.; Robert L. Owen, which also recognized
title to be in the abutting owners, is shown by the files of the Indian
Office to have had reference only to a right of way for' which the
railroad had paid the necessary damages.

It is true, however, that three Indian Office letters of recent date,
one of which was approved by the Department, have squarely taken
the position that, even though the damages had not been paid, the
title to the land of the right of way vested in the abutting landowners
by reason of the provisions of section 14 of the act of 1906. All of
those, letters had reference to the precise controversy now Lnder
consideration and all of them were overruled and nullified by the
former opinion in this controversy. In such circumstances thosel
letters clearly cannot be relied on to establish a contrary depart.
mental construction.

Actually I find that there has been a continuous and long-standing
departmental construction of the statutes in accordance with the
conclusion reached in the opinion of January 30, 1935. The records
of the Indian Office show that over a period of years some 69 deeds
have been executed by the tribes conveying tracts included in aban-
doned railroad rights of way for which damages had never been
paid by; the railroads. Those conveyances were, of course, predicated
on the proposition that, under the statutes, title to those lands was
vested in the tribes. For convenience I cite a few of the Indian
Office letters authorizing those conveyances, each of which 'letters
expressly enunciates the conclusion fo~wing from that construction

461,
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Of the statutes which is now attacked: Letter of May 13, 1916
(90912-15), approved by the Assistant Secretary of the Interior
o0nl May 15, 1916; letter of May 21, 1918 (43901-18), approved by
the Assistant Secretary on July 17, 1918; letter of May 21, 1918
-(43902-18), approved by the Assistant Secretary on July 17, 1918;
letter of December 12, 1918 (98915-18), approved by the Assistant
Secretary on February 13, 1919; letter of December 17, 1918
(100753-18), -approved by the Assistant Secretary on February 14,
1919; letter of March 26, 1919 (27665-19), approved by the Assistant
Secretary on April 19, 1919; and letter of May 5, 1919 (39593-19),
-approved by the Assistant Secretary on May 19, 1919.

In those circumstances it appears that the long-established inter-
pretation of the Department has been exactly to the contrary of
that suggested by the claimants.; i. f . - ~~III 

Perhaps the most serious question raised by the claimants is
whether the original allotment and conveyance of land to Laura
Burris by the Choctaw and Chickasaw Nations conveyed to her
the entire estate which the nations had in the land covered by the
uight of way. If the conveyance was that inclusive, of course, the
-- lottee and her assigns would have vested in thiem the fee to the land
covered by the abandoned right of way irrespective of the provi-
sions of the act of 1906, and no interest would or could. remain in
the Indian tribes.

The conveyance to Laura Burris was, in form, similar to all of
the conveyances made to members of the Five Civilized Tribes in
fulfillment of allotments. The described parcel of land was con-
veyed "less 6.26 acres" included in the:selected right of way of the
Choctaw and Chickasaw Railroad. There would seem to be little
doubt that such a deed. conveyed no interest of any kind in the
6.26 acres which were expressly excluded. Yet in a recent case
decided by the United States Circuit Court of Appeals for the 10th
Circuit (hell Petrolewm Corp. v. Hollow, 70 Fed: (2d) 811), it
'was held that a deed conveying a tract "excepting one acre", which
had been conveyed to a school district for so long as the property
was used for school purposes, operated to convey the grantor's
reversionary interest in the one acre and to invest the grantee with
the fee title to that acre upon its abandonment for school purposes.
In arriving at that conclusion the court relied heavily on the com-
mon law presumption, created as a matter of public policy, that a
conveyance of land carries with it the grantor's interest in strips
or gores and small parcels which have been carved out of it by
prior conveyances of interests less than a fee simple absolute. Yet
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even that presumption must fall if the intent of the' parties is shown
to be otherwise, for the effect of an exception in a conveyance is
dependent on that intent. Chicago, Rock Island and Pacific Rail-
way Co. v. Denver and Rio Grande Railroad Co. (143 U. S. 596,
614). It Imay be both. reasonable and desirable to inply an intent
to convey the grantor's interest in an abutting street (Paine et al.
v. Consumers' Forwarding £ Storage Co. et al., 1 Fed. 629) or an
abutting river bed (United States v. Hayes et al., 20 Fed.',(2d)
873) -where; the description of the conveyed, property does not in-
clude the' street or river bed but where it is not expressly excluded.
But a very different situation exists where, as here, the deed ex-
pressly states that it conveys a certain tract "less" a designated
parcel or 'strip. Where such language is used many courts have
decided that there is an- express intention to retain all interest in
the excepted parcel or strip, and that, in fact, no interest therein
is conveyed. Hartwig .et . v. Central-Gaither Union School Dis-
trict et al-,0253 Pac. 733 (Sup. Ct. of California); Moakley et al. v.
Blog et a7., 265 Pac. 548 (Dist. Ct. of App. of California) ; Dick-
man v. Madison CozuntyJ Light and Power Co., 304 Ill. 470, 136 N. E.
790; Appleby et at. v. City of New York et at., 199 App. Div. 539, 192
N. Y. S pp. 211, affrmed, 235 N. Y. 351, 139 N. E. 474; Voss: v.
Thbvipsonet al., 105 Okla. 238, 232 Pac. 392.

If we accept as good law the holding in the case of Shel Petro0-
leum Corp. v. Hollo'w, spra, that the words "less" or- "ixcepting"
when used in a conveyance are not a conclusive manifestation of' the
grantor's intent to retain whatever interest he may have in the
excepted tract, it nevertheless does not follow that, in the: instant
case, the allottee acquired the interest of the Choctaw and Chickasaw
Nations in the land covered by the proposed right of way. In the
Shell case the court recognized that the words,"less" and "excepting"
might indicate-an intent not to convey 'any interest in the excepted
parcel, but held that not necessarily to be true in: the case before it,
since the conveyance was by warranty deed and the exception may
have been intended only to protect the grantor fromn any liability on
his warranties because of the existence of the dominant estate in the
excepted parcel. Actually, then, the existence of the warranties was
the controlling factor in the determination. that the servient estate
in the excepted parcel passed to.the grantee. But the conveyances
from the Choctaw and Chickasaw Nations to the various allottees,
including Laura Burris, contain no warranties; consequently the de-
cision in the Shell case is not applicable here. -

It appears, then, that the Indian tribes did not convey. to Laura
Burris their interest in 'the selected right of way unless there is some
other manifestation of intent so to convey or some other circumstance
to explain the express-exception contained in the conveyance. No
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other circinstance explanatory of the exception has been suggested
and- I know of none. Certainly it cannot be said that the -purpose
of the exception was merely to exclude the interest which the rail-
road had in the right of way. If that were the purpose it might
easily have been accomplished by omitting any exception at all or
by expressing the exception in appropriate language. It certainly
iS not accomplished by a exception of the land itself. See Moakley,

t al. v. Blog et al., s supra, and the cases therein cited by' the court.
It has been suggested that a manifestation of an intent to convey

the; servient estate in the land is to be found in the circumstances
surrounding the execution of the deed. The case of United States v.
Hayes et a., supra, has been relied on in support of that su ion

a In that case the ourt 'held that deeds 'in satisfaction of allotments
made to members of the Creek Nation conveyed the tribal interests
in the beds of te Arkansas and Cimarron rivers on which-the deeded
Iands abutted. ' The court found an- intention so to convey' the river
beds from an analysis of the treaties and; Congressional elactments
which led to. and which authorized the making of allotments to mnem-
bers of the Five Civilized'Tribes. The purpose of those treaties and;-
enactments was said to be to divest the tribal organizations of all,
property preparatory to disbanding those organizations.: In those
circumstances the court thought it manifest that the tribe intended to
divest itself of its river bed land as a part of the abutting land in ac-
cordance with the usual comon law concept. But, as has been al-
ready pointed out, that situation is vastly different from that in the
instant case, where the deed, instead of being silent concerning: the
land in controversy, actually excepted it from conveyance. -

Furthermore, the reasoning on which the intent was established in
the Hayes case is not applicable in the present controversy. The
very fact that section 14 of the act of 1906 provided that, if damages
for the creation of the easement had already been paid, the fee title
might be acquired by the railroad or allowed to pass to the abutting
owners on abandonment clearly shows that it was not contemplated
that the servient estate in the rights of way had passed to the abut-
ting owners under the allotment deeds. If that servient estate had
passed there would be no occasion for the provisions vesting title in
the abutting owners on termination of the dominant estate by aban-
donment. In those' circumstances the statutes and treaties cannot be
said to manifest an intent on the part of the tribes that the servient
estate in rights of way pass to the allottees under the allotment deeds
despite the expression of a contrary intent in the exception contained

- C in the deeds. Since, for the, purpose of determining the intent; on
which the exceptions were founded, it is obviously immaterial whether.
the railroad, had or had not paid the damages necessary for'the crea-

: tion of an interest in the land under the- 1902 act, it is m opinion
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that there is no indication of any intent sufficient to defeat the opera-
tion of the exception contained in the deed to Laura Burris.

it has also been suggested that even though the exception may have
been otherwise valid and sufficient to prevent the passage to Laura
Burris of title to the right of way, it nevertheless, was inoperative be-
cause of indefiniteness of description of the land excepted. It is true,
of course, that the parcel excepted must be capable of identification,
else the exception will fail. But in this instance it appears that the
excepted land covered by the proposed right of way can be readily
identified. The deed itself refers to the specific right of way which

D is involved. In accordance with the requirements of the act of 1902
granting the right to take the right of way the railroad mnst file a
map of. its selected right of way with the Department of the Interior,
with the "United States Indian agent for Indian Territory" and with
the principal chief or governor of the Indian tribe.- In this instance
those maps were filed prior to the allotment to Laura Burris and they
are still filed. From those maps it is ossible, according to the report
made by the Superintendent for the Five Civilized Tribes Agency onl
January 11, 1936, to locate the right of way on the ground with
precision. In those circumstances there is no basis for the suggestion
that the exception has failed because of indefiniteness. The excep-
tion stands valid and operative.

I may point out that a similar interpretation of the exceptions
contained in allotment deeds, as well as an interpretation (of. the
statutes similar to that set forth in Part I of this opinion, form
the basis for the numerous conveyances of abandoned right of way
tracts which have been made over a long period of years by the
tribes. Those interpretations have consequently become the founda-
tions of real property titles and cannot lightly be overthrown.

. ~ ~ ~ I . I

In accordance with the detailed analysis which I have made,- it
is my conclusion that: the title to the land covered by the selected,
right of waf for which the railroad company. never paid damages,
does not vest in the abutting landowners under the provisions of
section 14 of the acts of '1906, that the Departnent has long and
continuously interpreted those statutory provisions in that manner,
and that the allotment deed to Laura Burris did not- convey to her
any interest in the land covered by the selected right of way. It is
therefore my opinion that the title to the abandoned right of way
is now vested in the Choctaw and Chickasaw Nations.

Approved:
T. A. WALTERS,.

First Assistant Secretary-.
20683-36-vow. 55-30
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STATE OF NEW MEXICO

Decided Febr-uary 27, 1986

WATER RESERVE-WITHDRAWAL OF PuBLIo LANDS.

A spring or water hole on public land is none the less within the meaning and
contemplation of the withdrawal order of April 17, 1926, and the regula-
tions thereunder, because developed or brought into being by human
agency, in the absence of rights on the part of the State concerned
incompatible with such withdrawal.

WATER RESERVE-STATE SELETIRON-INTERPRETAVE OLDER-EE. .X

The fact that a State selection list was filed prior to an interpretative order
holding that a definite legal subdivision of public land was found to con-
tain springs or water holes of the type intended by the withdrawal order
to be withdrawn does not-render said order inoperative as to such land,
since the said withdrawal order embraced all subdivisions of the "Vacant,
unappropriated, unreserved public lands" containing the waters described
in said order. The interpretative order is in effect an official finding that
a certain tract described in terms of legal subdivision is of the' character
and has the status defined in the withdrawal order and is subject thereto.

WITHDRWALS O PTC LANDS-CONTINUING OPERATON o or ORDER-LANDS
LATER AFFEcTED..

Withdrawals of public lands under authority of the Executive order of
April 17, 1926, in keeping with constructions of other withdrawal orders
of public lands, are deemed continuing in operation in the absence of
words of limitation, and attach not only to lands which at the time of
issuance of the order are known to be of the character and status defined
therein, but also to public lands subsequently found to be of said char-
acter and status.

WALTERs, First Assistant Secretary:
On December 23, 1930, the State of New M/lexico selected: the

N/2NW'/4, SW'/4NW'/4, Sec. 22, T. 18 N., R. 10 W., and SE1/4NE1/
Sec. 26, T. 17. N., R. 7 W., assigning as base NW1/4 Sec. 36, T. 8 S.,
R. 18 W., within the Datil National Forest.

By decision of fanuary 16, 1935, the Commissioner of the General
Land Office declared the base invalid, inasmuch as the N2 of said
section 36 had been used as base in selection list 041030, approved in
1923; that by reason of such invalidity the selection was fatally defec-
tive, and could not be amended by the substitution of valid base in
view of the Executive order of withdrawal of November 26, 1934.
Advertising to Interpretative Order of November 19, 1934 (No. 211),
holding that the NW/4NWl/4 Sec. 22, T. 18 N., R. 10 W., was included
in Public Water Reserve No. 107, dated April 17, 1926i by reason of
a flowing well thereon valuable as a public watering place, the Com-
missioner declared that by reason of such water reserve, the said
tract was not subject to selection, and in view of the invalidity of the
base offered the entire selection was held for rejection.
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The State has appealed, and invites attention to the fact that the
SWY 4 Sec. 12, T. 18 N., IR. .9 W., for which the NWI/4 of Sec. 36 was
tendered as base in selection 041030, was reconveyed to the United
States ol December 17, 1930, on advice from the Commissioner that
the approval of the list for that tract was inadvertent, inasmuch as
it should have been conveyed by patent to an Indian. allottee. The
letter from the. Commissioner of September 5, 1935, transmitting the
appeal, substantiates the statement that the SWi,/4 Sec. 12, T. 18 N.,
R. 9 W., was reconveyed to the United States and accepts and concurs
in the view of the appellant that thereby the said NW1/4 of Sec. 36
was made available as base for the present indemnity selection 063027 

Appellant quotes correspondence to show that the flowing artesian:
well on te NW4NW/ 4 Sec. 22, T. 18 N., R. 10 W., was drilled by
the Inland Oil corporation; that drilling thereof commenced June-
10, 1927, and was discontinued in. July 1928, at a depth of 1407 feet.
Contention is made that such well is not affected by the withdrawal
of April 17, 1926, first, because it is not a spring or water hole within
the meaning of the withdrawal order or regulations thereunder, and
second, that the Interpretative Order No. 211, approved' November
19, 934, is only applicable to selections made subsequently to its
rendition and the present list was filed prior. to such order; and 0

third, that the rwell was not in existence on April 17, 1926, the date
of withdrawal, and therefore could not have been intended to be
included therein.

The rejection of the selection in toto was based upon a mistake
of fact as to the unavailability of the base tendered, therefore, the
selection, regardless of any question whether new base could be
substituted in the face of the withdrawal of Noveniber 26, 1934, must
be held valid in so far- as nlot affected by the water hole withdrawal
of April 17, 1926.

As to the question whether the land is reserved by the order of
April 1, 1926, it is not believed that there is any language in the
order or regulations thereunder that restricts the terms "spring or
water hole" to those created solely by the forces of nature. The
springs or water holes withdrawn are, as the regulations state,;
"springs and water holes capable of providing enough water for
general use for watering purposes." A water hole may be created by
a flow from a well as from a spring or natural seep, and the fact that
it was developed or brought into being by human agency, if rights
thereto do not exist under the laws of the State, would not take it Out
of the letter or spirit of the order. It is true that in Santa Fe Rail-
road Company (53 I. D. .210), a tract upon which a reservoir in a dry,
draw was constructed to conserve run-off water, and which the con-
structer had obtained a right of appropriation under State law, was

467 
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held subject to se]ectioii by the railroad companv and that the order of
April 17, 1926, did not contemplate withdrawal of such a tract; but
it has also been held in the case of Charles Lewis, decided July 29,
19351 (unreported), that water on a tract developed by tunnels, con-
veyedt by pipes and flumes and conserved by dams, but the use thereof
abandoned by those who originally developed and conserved it, was
within the terms of the order. The facts in the present case are more

* analogous to the facts in the Lewis case.
The fact that the selection list was filed Prior to the interpretative

order does not render the water hole withdrawal inoperative as to
the land in question. The withdrawal took effect as to all subdivi-
sions of the "vacant unappropriated unreserved public lands" con-
taining the waters described in the order. The interpretative order is
in effect an official finding that a certain tract described in terms
of legal subdivision is of the character and has the status defined
in-the order and is subject thereto

Finally, the fact that the wells were nonexistent at the date of the
order does not seem to be of much moment. i keeping with con-
structions of other withdrawals this is deemed to be a continuing
withdrawal and attaches to any lands that were at the time of its
issuance or subsequently become of the character and status defined
in the order.

In conformity with the views above expressed, the Commissioner's
decision is affirmed to the extent it rejects the selection of N1V/4
NW/ 4 Sec. 22, and reversed as to the remaining land selected.

Modifged.

OLIVER v. WRIMIT

Decided March 12, 1.936

CONTEST-NEW GROUNDS-SEGOND CONTEST-POCEDURE.

Matters arising subsequently to initiation of a contest may be made the
grounds of a second contest, but proceedings thereon must be suspended
to await termination of the first contest. A contest affidavit based on such
matters is not subject to dismissal on the ground that it was premature.

PAOIE-REPLICATIONS-PEL r CoNFEssioN; AND AvoiDANcE.

While there is no specific rule for replications under the rules of practice
of the Land Department, a plea in confession and avoidance as a defense
requires a demurrer or reply.

POSSESSION- NFORlmsENT OF RIGHT.

To enforce the right to possession of public lands, resort must be had to
the local courts, the Land Department not possessing the instrumentali-
ties necessary' to effect this object.

[vol.
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WALTERS First'A'ssistant Seetan:
Littleton H. Oliver has 'appealed from a decision of the Comimis-

sioner of the General Land Office dated May 25, 1935, which dis-
missed his contest against the stock-raising homestead entry of Burrel
Wright (Phoenix series 070841).

As more fully set forth in the Commissioner's decision, Wright's-
application was filed October 24, 1931. On June 18, 1932, Oliver in-
stituted Contest 7841, charging part of the land was under irriga-
tion and that he had a better right of entry by virtue: of the owner-,:
ship of certain buildings on the land. On August 18, 1933, the De-
partment, upon evidence adduced at a hearing between the parties,
affirmed the concurring dacisions below in dismissilg the contest.

Wright's entry was allowed on November 8, 1933. On September
26, 1933, Oliver filed Contest 8224 against the entry. On January 31,
1935, the Department affirmed the Commnissioner's decision in dis-
missing Contest 8224, on the ground that the issues' raised therein
were either es judiuts or immaterial. While the second contest
was pending and undisposed of, Oliver, on November 17, 1934, filed
'a third contest, No. 8374, charging-
That said entryman has not resided on the land embraced in his patented
homestead, nor on the land embraced in the above entry for more than one
year last past; and that he has wholly abandoned the land for more than one
year last past, and he has not complied with the homestead laws in any man-
ner whatsoever; that. said entryman was not residing on the original entry
at the time of making said additional entry.

Wright filed a motion to dismiss and answer under oath, the mo-
tion being on the ground that the contest was premature, and it being
averred that "Affiant could not get possession from the contestant."
The register denied the motion on the ground that there was no
denial of the charges, and held the entry for cancelation. Wright
appealed from this action, in which he made a statement, not under, oath, that-X
As stated in my motion the reason for not residing on the land in question,
:during such time as I have not resided thereon, has been due: to the action
of the person protesting who made; occupation impossible without force or
conflict.

The Commissioner held that since September 8, 1932, Oliver has
been aware of Wright's title to the land and improvements by reason
of his hoiestead entry, yet Oliver had refused to yield possession
thereof and appears to have continued on the premises to the present
time; that such unlawful possession had prevented the entryman from
establishing residence, and that he now contests, alleging failure to
establish residence on the land; that long prior to and ever since the
entry was made the entryman had been: engaged in' contests with
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Oliver. The Commissioner invoked the rule in Rice v. Simrnon"
(43 L. D. 343) holding: /

Where a homestead entryman was provented from establishing residence by
persons in occupation of the land embraced in the entry, such persons will
not be heard to say that the entryman did not establish residence at the time- -
he attempted to do so and was prevented by them.

The contest was dismissed under the above-quoted rule and on the
further ground that the contest was prematurely brought.

Disregarding immaterial matters, it is contended in support of
the appeal that contestant filed a valid and sufficient charge; that
no answer was made thereto; that it was error ol the part of the
Commissioner to accept Wright's unverified statement on appeal to
the effect that he was prevented from establishing residence on the,
land by contestant, and that the Commissioner's statement -to that
effect is not supported by a scintilla of evidence.

Treating as surplusage conclusions of law therein, the charge above
quoted stated new and sufficient facts to constitute a cause of action.
Matters arising subsequently to initiation of a contest may be made
the grounds of a second 'contest (ehler v. McBride 1 L. D. 184;
Gudrnundson v. Morgan, 5 L. D. 14T; Taschi l;. Lester 6 L. D. 27;
D'Aores v. Tthil, 7 L. D. 468), but proceedings thereon must be
suspended to await termination of the first. Wade v. Sweeney- (6-
L. D. 234). The contest affidavit was not therefore subject to dis-
missal on the ground that it'was premature.

Wright's answer, however, that "Affiant ould not get possession
from the contestant", was in effect a plea in confession and avoid-
ance, and if proven was a complete defense to the charge, and re-
quired a reply denying it before any issue was presented for trial.
While there is no specific rule for replications under the rules of
practice, a plea in confession and. avoidance as a defense to the action
in the courts requires a demurrer or reply., 'Pleading," 49 C. J.,
sec. 393. Despite the elaboration of this defense on appeal, which
was served on contestant, and the Commissioner's findings; prdi-
cated on the truth of such allegation, nowhere has the contestant
denied that he has prevented the entryman: from obtaining possession
of the land. On the contrary, he alleges in his appeal that "Affiant
further states that he. is now residing on the land in controversy
I * i*", which statement lends some probability to the entryman's
defense. Furthermore, in an affidavit in response to the appeal the
entryman relates the circumstances when he went to the homestead
and demanded possession, which was refused by one Johnson who
was in possession of the entry without orders to that effect from
Oliver.

It is not believed that the entryman, who is alleged to be. without
funds and in straitened financial circumstances, should be vexed
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with another contest by the same unsuccessful contestant without a
showing that his contest rests on pmna faie meritorious grounds.
The contestant, as a condition to the allowance of his contest, will be
therefore required to file an affidavit positively denying that the
entryman's failure to establish and maintain residence on the land
has been due to the detention of the land by the contestant or those
claiming possession thereof by or under leave from him and to his
or their refusal to yield possession thereof on demand. Upon the
filing of such, an affidavit, the contest may, be allowed; otherwise, it
will be dismissed. As to the entryman's request that the Register
be directed to put him in possession of his homestead, as the Com-
missioner has said, the Department is not in possession of any in-
strumentalities to effect this purpose and resort must be had to the
local courts to enforce the right to the possession.

As herein modified, the Commissioner's decision is affirmed and the
case remanded for procedure as above indicated.

vodifl6d.

RUDOLPH JOSEF FEHNLE

Decided March 31, 1936

DIvonoE-EFFEcT UPON WIFE'S RIGHTS Iw HUSBAND's HOMESTEAD.

Divorce terminates a wife's rights in the homestead of her former husband.

DivoRcED WIF-RIGHTS N CoNNEOrro WITH ENTRY OF FORMER HUSBAND-
AaT OF OroTBER 22, 1914.

The wife of an entryman who. has obtained a divorce from him for other
cause than voluntary abandonment or desertion is not qualified as a de-,
serted or abandoned wife within the teims of the Act of October 22, 1914
(38 Stat. 760), and accordingly is not entitled, under the provisions of
said act, to submit proof upon and obtain patent to such an entry.

ComsTET-ARAnDONMoT-JUDIoIAL, RESTRAINT.

An entrymen's absence from} the homestead due to judicial restraint is not
an abandonment of the land, rendering the entry subject to contest, and
final proof may be submitted during the statutory lifetime of the entry.

TITLE TO HOMIESTEAD-COMPL[IANOE WITH HOMRSTVAD REQUIREMENTS-BY
WHOM.

Where it is established that an entryman's wife supplied the money by which
the relinquishment of a former entryman was obtained, and later, in reli-
ance upon assurance from the entryman (at the time serving a ter in

- the penitentiary' for commission of crime, and a divorce being contemplated
by both parties) that the entry was hers, returned to the land, improved
it and has since maintained residence thereon, in the meantime obtaining
a divorce from the entryman, her title to the land will be held superior to
the entryman's although not derived from the mariiage relation.
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WALTERS, First Assistdnt Seoretary:.
.Rudolf Josef Fehnle, showing proper evidence of* intention to be-~

*come a citizen, was allowed homestead entry under Sectibn 2289,
'Revised Statutes, on March 12, 1932~. for, the, SW1/4SE1/4 Sec. 1,

W14NEl Sec., 30, T. 39 ., R. 11 E., W. M. He wasi convicted
oflrey inthe' Circuit Court of Oregon, for 1Klamath Cunty and

sentenced 5 two ea1rs'imprisonment in the; State penitentiary on
~July 14, 1934, and has been since released on parole. My 6, 1935,
Rose E. Zedwick,~ as divorced wife of Fehnle, submitted~ final proof
on the entry, alleging the Idivorce was obtained by her on account: of
entrymnan's crime and sentence.

By decision of August 2, 1935, the Commissioner rejected the final
proof, holding that, Rose E. Zedwick was not qualified as a deserted
or abandoned wife within the terms f the Act of October ,,22, 1914
(38 Stat. 766); that no intention to submit Isuch proof was served
on the entryman as said law prescribes; that with the divorce her
rights in the homestead ended; that entryman's absence due to judi-
cial restraint was not an abandonment of the land[, and the etry

*was not subject to: contest, and that upon~the entryman's submitting
*proof that he is a citizenlhe can submit final proof before March 12,
1937, when the statutory life of the entr will expire.

Communications from the entryman to the General Land Office
are to the effect that he resided continuoumsly on the land from Sep-.
tember 1, 1931, to July 6, 1934, the date of his arrest; that substan-
tial improvememnts which ae specified were made on the entry; that
his wife filed suit for divorce in August 1934, and afterward moved
back upon the entry and continues to reside there;, that he has been
assured by the parole. officer that upon ex-piration of his sentence his

Icitizenship will be restored.,
Zedwick has appealed from. the Commissioner's decision. Aong

other hings she alleges* that she furnished the money ($175) to
purchase the relinquishment of the former entrymnan and for the
improvements on the land; that the lan was reclaimed and cul-
*tivated with her own labor; that by reason of his crime, the commis-
sion of a felony, the entryman's citizenship will not be. restored, and
he is subject to deportation.

Letters purporting to come from the local United States Attorney
and from the entrymnan to his, wife are filed, the former expressing
the opinion that the entr yinan w ould not make a. desiiable citizen,
and the latter, dated July 22, 1934, among other things, stating::
"The homestead is yours, also you c anl get; a divorce now ttvery little
cost" Appellant also contends that the hiusband being vill ed
she a his widow may complete the entry, citing the case obf Belle
WT illimmn (39 IL.: D. 151).

I [Vol.
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The special agent who investigated the entry expresses the opinion
that the divorced wife is deserving of 'the place, as her money and
labor improved it, and it was doubtful whether entryman could coin-
plete his citizensilip.:

Civil death in the case of Williams, supra, resulted, and in the State
of Oregon (Code of Oregon, 1930, Seo. 14-l1015, it would result, only
from conviction of crime and sentence to life imprisonment. The
courts have held that a divorced wife is not and cannot be the widow
of him fro'm whom she was divorced and a-widow is a woman who has
lost her husband by death. (See cases cited in 68 C. J. 267.) The
statutes of Oregon (Code of i1930, Sec. 6-907) permnit divorce for conl-

* viction of a .felony. As entryman's former wife alleges she obtained
the divorce on this groUld, and not on account of abandonment or
desertion, which it is uniformly held 'must be voluntary, and no such
abandonment or desertion appearing, no basis is seen under the Act
of October 22, 1914, for appellant's making proof as a deserted wife.
The Commissioner's action rejecting such proof must therefore be
sustained.

Although the appellant is mistaken in the viewithat she occupies
the status of either a widow or deserted wife of the entryman, as-
suming the showings of fact-made by her are true, it does not follow
that she has not a better right to obtain title to the entry than the
entryman. 

According to these showings the entryman after his conviction as-
sured her that the homestead was hers. That assurance was given
though it is shown that a divorce between them was contemplated.
It would seem that in reliance upon such assurance the wife resuled
residence on the land and maintained residence to the present time
and obtained the divorce. According to sworn averments in the un-
acceptable proof she has added substantially to the improvements and
c ultivation. She was not a trespasser, as the Commissioner holds, by
returiing'to the land, as she had implied consent to take possession.
The natural import of the language the entryman used was that he
was abandoning and relinquishing his right of entry for her benefit.
She having acted upon-that assurance, it seems inequitable that he
should now be permitted to insist onl his rights because the record
entry remains in his name. In the case of Love v. Flakive (205 U. S.
201), in 1882, Love settled on unsurveyed land with a view to home-
stead entry. In 1883 he sold his claim, at the same time retaining
possession, to Rundell, who subsequently sold to Flahive. In 1889,
after-survey, Love filed-homestead application for the land. Flahive,
contested his right. The Department held that the sale- was con-
clusive evidence that Love asserted, at that time, no title in himself,
or if he. had prior to such time asserted title, that by such sale he
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relinquished all claim in and to the tract in controversy, and that
he is in equity and good faith estopped from asserting title aainst
the vendee of the purchaser from him. The tract was held subject to
Flahive's rights and his widow obtained patent. Love brought suit
to have a trust declared in his favor. The court said (pp. 201-202):

It is objected by the plaintiff that a sale of a homestead prior to the issue
of patent is void under the statutes of the United States. Aerson v. COrkins,
135 U. S. 483. This is undoubtedly the law, and the ruling of the. Secretary
was not in.:conflict with it, but the fact that one seeking to enter a tract
of land as a' homestead cannot make a valid sale thereof is not at all
inconsistent with his right to relinquish his application for the~ land, and
so the Secretary of the Interior ruled. While public policy may prevent
enforcing a contract of sale, it does not destroy its significance as a declara-
tion that the vendor no longer claims any rights. He cannot sell and at
the same time deny that he has made a sale. The Government may fairly
treat it as a relinquishment, an abandonment of his application and entry.
No man entering land as a homestead is bound to perfect his title by occupa-
tion. He may abandon it at any time, or he may in any other satisfactory
way relinquish the rights acquired by his entry.: Having done that, he is no
longer interested in the title to the land.

On rehearing (206 U. S. 356) the court said:

A sale made to a party who is in possession of a tract of public land with
an intent to thereafter enter it as a homestead is equivalent to a' relinquish-
ment of his right to enter, and the Department may properly treat him as
having no further claims upon the land. * * * We are of the opinion
therefore, that the sale in 1883 was rightfully held by the Department to
estop the plaintiff from subsequent entry of the land, at least against oneI
who was a purchaser from his vendee.

In Hall v. Hughes (28 LT. D. 255), Hughes, who had filed a sol-
diers' declaratory statement for a certain tract, made a contract
with Hall to relinquish his claim for $25, therebv inducing Hall to
purchase the claims of two settlers on the land with claims superior
to Hughes, .and after Hall had bought out the settlers, Hughes
refused to carry out the agreement. Hall's protest against the sub-;
sequent homestead application of Hughes was denied by the local
office on hearing thereof, and Hughes was allowed to make entry.
The Department affirmed the Commissioner's action in canceling
the entry of Hughes, and allowing Hall's entry to, remain intact on
the ground that Hughes had committed such a fraud as to estop
him from setting up his claim. Likewise in Philps v. Matthews
(24 L. D. 297), Phillips made settlement on a tract, having pur-
chased a claim of a railway company thereto that was subsequently
held invalid and rejected by the. Department. Matthews made
entry of the land as a-successful contestant against the railway com-
pany's claim. Matthews represented to Phillips, Who was not a
party to the contest, that he had not contested the company's claim

(Vol.
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and denied that he laid any claim to land in the neighborhood and
offered to relinquish his homestead right for $15, which i Phillips
paid and Matthews used. The Department held that equitable con-'
siderations demanded that Matthews be prevented from denying the
sale, and :ordered the entry of Matthews canceled.

While there is no sale of rights in this case, .the entryman agreed
to relinquish and abandon his claim in favor of the appellant, act-
ing upon which the atter has resided upon the land and substantially
improved the claim under the belief that she could obtain title
thereto. Assuming as above stated the genuineness of the renuncia-
tion, it would seem contrary to principles of equity to permit the
entryman to deny it.

Pia facie, upon thE:appellant's settlement in reliance upon en-
tryman's declaration that he relinquished his rights in her favor
she secured a valic existing right, and a hearing should be ordered
to afford her opportunity to establish the facts in support of. her
claim. In harmony with the views herein expressed the rejection
of the final proof tendered is affirmed. The order permitting entry:-
man to make final proof ona showing that, he has been admitted to
citizenship will be suspended awaiting the outcome of the proceed-
ings and the case is remanded for proceedings as herein directed.
Entryman may secure a postponement of the hearing should. his'-
attendance thereat be in violation of his parole.

As modified the Commissioner's decision is
Agfrmed.

OWNERSHIP OF ISLAND WITHIN BOUNDARIES OF FORT
BERTHOLD INDIAN RESERVATION

Opinion, March 31, 1936

INDIAN LAjqDS-RESERVATION-RIPARIA RTS-OWmiMSHIP.

Where, prior to the admission of a Territory to statehood, an Indian reser-
vation located therein had been established by the United States which
included lands on both sides of a river traversing a portion of the reserva-
tion, and after the admission of the State into the Union an island formed
in said river, the island is a part of the reservation and its status Indian.
property, and not the property of the State.

MARGOLD, Soiicitor: K

My opinion has been ieqiested on the question of the ownership
of part of an island in the Missouri River lying within the bound-
aries of the Fort Berthold Indian Reservation.

The land in question has been formed out, of the bed of the
Missouri River since 1889, according to the findings of the Commis-
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sioner of the General Land Office. Prior to the formation of this
island, North Dakota had been admitted to statehood. Act of Feb-
ruary 22, 1889 (25 Stat. 676). The question arises: Did the island,
upon its formation, become the property of the State of North
Dakota, or did it become a part of the reservation held by the United
States in trust for the Fort Berthold Indians?

As a general rule, islands formed in navigable streams belong
to the sovereign State which owns the river bed. Section 5475 of the
Compiled Laws of North Dakota, 1913, provides:

Islands and accumulation of lands formed in beds of streams which are
navigable belong to the State, if there is no title or prescription to the contrary

It is well established, however, that tide lands and beds of navi-
gable streams which have been made part of an Indian reservation,
by treaty or otherwise, do not pass to a State subsequently created.
United States v. Stotte (49 Fed. (2d) 619); Taylor v United States
(44Fed. (2d) 531).

The question in each case is whether prior to the admission of
the Territory to statehood the land has been made part of an
Indian reservation, or otherwise reserved for some public purpose
of the Federal Government. In United States v. Holt Bank (270
U. S. 49, 55), the court declared:

It is settled law in this country that lands underlying. navigable waters
within a State belong to the State in its sovereign capacity and may be used
and disposed of as it may elect, subject to the paramount power of Congress
to control such waters for the purposes of navigation in commerce among the
States and with foreign nations, and subject to the qualification that where
the United States, after acquiring the territory and before the creation of
the State, has granted rights in such lands by way of performing international
obligations, or effecting the use or improvement of the lands for the purposes
of commerce among the States and with foreign nations, or carrying out other
public purposes appropriate to the objects for which the territory was held,
such rights are not cut off by the subsequent creation of the State, but remain
unimpaired, and the rights whichotherwise would pass to the State in virtue
of its admission into the Union are restricted or qualified accordingly Bar-
ney v. Keokmuk, 94 U. S. 324, 338; Sively v. Bowlby, 152 U. S. 1, 47-48, 57-58;
Scott v. Lattig, 227 U. S. 229, 242; Port of Seattle v. Oregon Dd Washington
B. P. Co., 255 U. S. 56, 63; Brewer-Elliott Oil & Gas Co. v. United States, 260
U . 77, 83-95. But, as was pointed out in Shively v. Bowl-by, pp. 49, 57458,
the United States early adopted and constantly has adhered to the policy of
regarding lands under navigable waters in acquired territory, while under its
sole dominion, as held for the ultimate benefit of future States, and so has
refrained from making any disposal thereof, save in exceptional instances
when impelled to particular disposals by some international duty or public
exigency. It follows from this that disposals by the United States during the
territorial period are not lightly to be inferred, and should not be regarded as
intended unless the intention was definitely declared or otherwise made very
plain.

The ownership of the island in question, therefore, turns upon the
narrow issue: Was the bed of the Missouri River a part of that
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territory which was reserved to the Fort'Berthold Indians prior
to the admission of North Dakota to the Uniol?

The steps in the creation of the present Fort Berthold Reservation
are traced in detail in the-case of Fort Berthold Indians v. United
States (71 Gt. Cl. 308). The court's special findings of fact show
that by the treaty of Fort Laramie, dated September 17, 1851 (11
Stat. 749); a large tract of land, of which the Missouri River at the
point in question was a northeastern boundary, was recognized as
"territory of the Gros Ventre, Mandan, and Arickaree Nations",
and that "in making this recognition and acknowledgment, the afore-
said Indian Nations do not hereby abandon or prejudice any rights
or claims they may have to other lands; and further, that they do
not- surrender the privilege of hunting, fishing, or passing over any
of the tracts of country heretofore described." Subsequently, by
Executive order dated April 12, 1870, new boundaries were fixed
for the reservation of the Arickaree, Gros Ventre, and Mandan
Indians, since known as the Fort Berthold Reservation. These
boundaries included territory on both- sides of the Missouri River,
at the point now in controversy. The Executive order made no ex-
press reference to the bed of the river. In this respect the facts
here presented are different from those presented in Un.ited States V.
'Stotts, supra, where tide lands were expressly reserved to the Lummi
Tribe,- or in Taylor v. United States, supra, where the river bed had
been transferred to the State of Washington prior to the creation
of a reservation.

Again,; the facts presented in the instant case are distinguishable
from those involved in Haight v. City of Keoku7e (4 Iowa, 199), and
Barney v. Keokuk (94 U. S. 324), where the grant of land was made
to individual Indians rather than to a political body, and was there-
fore construed to run to the river edge: rather than to the mediwn
fiumn aquae. In the instant case the grant of territory runs in favor
of a political body, with which the United States dealt by treaty
and which could, with entire propriety, receive a grant. of title to
the bed of a navigable stream. See TayZor v. United States, su~pra,
at p. 534; Fort Berthold v. United States, spia Solicitor's Opinion,
"Powers of Indian Tribes", approved October 25, 1934, in '5 I. D.,
pp. 19-30.

Finally, the case is distinguishable from United States v. Holt
Bank, supra, in which the court found the bed of Mud Lake had not
been included as a part of the liRed Lake Reservation. The court sum-
marized the facts leading to this conclusion as follows:

* * * There was no formal setting apart of what, was not'ceded, nor any
affirmative declaration of the rights of the Indians therein, nor any attempted
exclusion of others from the use of navigable waters. The effect of what was
done was to reserve in a general way for the: continued occupation of the

; '
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Indians what remained of their aboriginal territory; and thus it came to be
known and recognized as a reservation. :Minoesota v. Hitcohcock, 185 U. S.
3S3, 9. There was nothing in this which even approaches a grant of rights
in lands underlying navigable waters; nor anything evincing a purpose to depart
from the established policy, before stated, of treating such lands as held for
the benefit of the future: State. [At page 58.].

In the instant case there was, very clearly, a formal setting apart
to the Indians of territory on both sides of the. river bed-here in
question. This was done under circumstances requiring an interna-
tional agreement between the United States and the Indian nations
concerned.' The instant case thus falls fairly within the exception
which the Supreme Court has recognized to the general policy above
stated.
*; 0 On the question of the intent of Congress, the words of the United
States Supreme Court in Donnelly v. United States (228 U. S. 243)
are applicable to the instant case. In the Donnelly case a question
:of Federal jurisdiction turned on the issue of whether the river bed
of the Klaiath River was part of the Hoopa Valley Reservation.
The language of the Executive order describing such reservation was
essentially similar to the language used in the Executive order of

* 1870 dfining the territory of the Fort Berthold Reservation. The
court declared:

Does the reservation include the bed of the Klamath River-? The descriptive
-words of the order are "a tract of country one mile in width on each side of
the Klamath River and extending," etc. It seems to us clear that if the United

* States was the owner of the river bed, a reasonable construction of this Ian-
guage requires that the river be considered as included within the reservation.
Indeed, in vew of all the circumstances, it would be absurd to treat the order
as intended to include the uplands to the width of One mile on each side of
the 'river, and at the same time to exclude the river. As a matter of history
it plainly appears that the Klamath Indians established themselves along the
river in order to gain a subsistence by fishing. The reports of the local Indian
agents and kuperintendents to the Commissioners of Indian Affairs abound in
references to fishing as their principal subsistence, and the river is described
as running in a narrow canyon through a -broken country, the. Indians as
dwelling in small villages close to its banks. * * * [At page 2591.]

The question of navigability of the Missouri River at the point
in question is irrelevant to the question of ownership of the river
bottom. Cleary neither the State of North Dakota nor any Indian
tribe could interfere with commerce on a navigable stream regardless
of the ownership of the land under water. The question of such
ownership should be considered in terms of its actual implications.
It is well known that the Missouri River in the region of the Fort
Berthold Reservation is a river of changing outlines, with banks
generally moving in one direction or another and sometimes in
both directions at once. Can it be plausibly declared that at the
time- of setting aside Fort Berthold Reservation the Government

EVOL.
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intended to recapture islands or strips of land that might be formed
from what was at the moment river bottom? Or did the Govern-
ment simply reserve what it' could not in any event alienate namely,
a public highway for navigation under Federal protection and
control?

Viewed in this light, the intent of the Goverment appears clear.
'I am of the opinion that the river bed, at the point in question,
was part of the Fort Berthold Indian Reservation prior to the
admission of North Dakota to statehood. The State of North
Dakota, on its admission to the Union, expressly disclaimed all right
and title to Indian lands. (Constitution of North Dakota, Article
XVI, section 203.) It follows that islands subsequently formed from
the river bed, which belonged to the Indians of the Fort Berthold
Reservations retained the original status of the river bed and must
now be recognized as part of the Fort Berthold Reservation.

Approved: '
T. A. WALT RS,

First Assistant Secretary.

CORRECTION OF LAND TITLE RECORDS IN THE DISTRICT OF
COLUMJBIA

Opinion, April 13, 1936.

Timm-CRREoTIoN OF RECORDS-AUTHORITY or DIRECTOR OF, NTIONAL PARK

The Director of the National Park ,Service is clothed with authority, by
virtue of Sec. 2 of the Act of March 3, 1899 (30 Stat. 1346), Sees. 3 and 4
of the Act of February 26, 1925 (43 Stat. 983), and Executive Order No.
6166, dated June 10, 1933, made pursuant to the Act of March 3, 1933
(47 Stat. 1517), to correct the United States title records therein referred
to to show ownership in the occupant, provided the occupant submits
sufficient proof of uninterrupted possession.

TnLu-RcoDs-DEAiGvMENT o ArTHoRITy.

Congress having conferred upon the Director of Public Buildings and Public
Parks authority over 'all official records, papers, etc., in the possession
of the Secretary of War or Chief of Engineers of the United States Army"
pertaining to the title to lot 810, square 825, District of Columbia, and
having later transferred aln said duties and records to the Director of
the National Park Service, it follows that the Director is clothed with
authority to correct a record pertaining to said lot 810.

TITCOmECTION-SUrrICrzNCY OF INSTRUMENT.

Where an act of Congress authorizing a correcting of land title records does
not specify the method of correction, but merely requires that the records
be so corrected that they shall show title in the occupant, and the purpose
of the. act is in effect to divest the United States of claim of title, a
quitclaim deed is within the. authority of the act and suffices.
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TIPRO-FPo-APFvimEssENT.Ls.
Where a statute requires the occupant of land to file proof that he or his

predecessors in claim have had actual possession of the land uninter-
ruptedly for 20 years, it is not sufficient that the facts as to such possession
are stated on information and belief, but, they must be within actual.
knowledge of the affliants.

MARGOLD, Sioi~tor: 00 r000 
You [the Secretary of the Interior Ihave submitted for my opin-

ion several questions concerning the correction of land title records
in the District of Columbia, pursuant to the Act of March 3, 1899
(30 Stat. 1346), arising out of the case of the devisees of one Leopold

Luchs.
The land in. question, lot 810, square 825, District of Columbia,'

is claimed by one Norman Luchs, as life tenant, and Jane Luchs,
remainderman, both claiming under the will of one Leopold Luchs,
as shown by the abstract title submitted. Legal title to the land in
question is vested in the United States although it has evidently
long been claiied by private parties. An investigation of Govern-
ment land titles in the District of Columbia established that this
lot was never conveyed away by the United States nor, so far as
records show ever sold by the officer of the United States charged
with the sales of land in the District of Columbia. - Document No.
277, Sen. Doe., Vol. 22, 55th Cong., 2nd Sess.; and Report No. 907,
Sen. Rep., Vol. 3, 62nd Cong., 2nd Sess.

Congress being advised by the report in Document 271, Sen. Doc.,
Vol. 22, supra ,that legal title to square 825 was in the United States*
and without record- of any sale thereof or payment of purchase price
therefor, authorized the Secretary of War to correct the United
:States title records to show ownership in the occupant provided the
occupant submitted sufficient proof of uninterrupted possession. Act
of March 3, 1899 (30 Stat. 1346). Subsequently, Congress appointed
a commission to make a complete investigation of this ad other
titles in the District of Colunbia. Act of May 30, 1908 (35 Stat.
453). This commission reported on July 13, 1912, recommending
among other things repeal of the authority granted by section 2 of
the Act of March 3, 1899, supra, for the correction of records. (Re-
port No. 907, Sen. Rep., Vol. 3, supra, page 47.) The authority was
not repealed, however, and in an opinion by the Attorney General, it
has been held that this authority continued in effect unimpaired by
any of the provisions of the Act of May 30, 1908, supra. 29 Ops.
Atty. Gen. 40.

In these circumstances, the present occupant, Norman Lucbs, has
made application' to the Director of the National Park Service to
have the Government title records corrected to show the present
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status of title with respect to the interest of the United States. This
application raises four questions:

1. As to the authority of the Director to correct the records.
2. As to the method of correction.
3.- As to the suffice c of form of quitclaim deed proposed to be

used.
4. As to whether the applicant has sufficiently complied with the

statutory requirements as to* proof of occupancy.
I am of the opinion that the authority to correct records in this

case is now-vested in the Director of the National Park Service.
This authority was originally vested in the Secretary of War by

section 2 of the Act of March 3, 1899, supr, which provides as
follows:

See. 2. That the Secretary of War be, and he is hereby, authorized and
directed to correct the records of the; War- Department in respect of any of
the lots mentioned in Senate Document Numbered Two hundred and seventy-*
seven, Fifty-fifth Congress, second session (being a letter from the Secretary
of. War transmitting, in compliance with the resolution of the Senate of
January tweity-seventh, eighteen hundred and ninety-eight, a letter from the
Chief of Engineers, togetber with list of lots in the city of Washington, District
of Columbia, the title: to which the records of his office show to be in the
United States, and, list. of lots in the city of Washington, District of Columbia,
which are shown by the records of his office to have been donated by the
United States), upon the filing by an actual occupant of any of the lots men-
tioned in said document sfficient proof that the said occupant or the party
under whom he claims has been in actual possession of the said lot or lots
for an uninterrupted period of twenty years, so that said records shall show
the title to said lots to be in the said occupant.

At the time this law was enacted the records mentioned in the
above act were in charge of the Chief of Engineers (Act of March 2,
1867, 14 Stat. 457,466), an officer iunlder the supervisioni of the Secret

tary of War. Thereafter Congress enacted the Act of February 26,
1925 (43 Stat. 983), which provides ill part as follows:

Sec. 3 C I * all authority, powers, and duties conferred and imposed
by law upon the Secretary of War or upon the Chief of Engineers of the
United States Army in relation to the construction, maintenance, care, custody,
policing, upkeep, or repair of public buildings, grounds, parks, monuments, or
memorials in the District of Columbia, together with the authority, powers, and
all duties and powers conferred and imposed by law upon the officer in charge
of public buildings and grounds, shall be held, exercised, and performed by
the Director of Public Buildings and Public Parks o the National Capital,
under the general direction of -the President of the United States.

Sec. 4. ** and all official records, papers, .files, furniture, supplies, and
other property in use in or in the possession of the offices so consolidated are
hereby transferred to the office hereby created. * * *

The latter act did not expressly confer on the newly created office
of Director of Public Buildings and Public Parks of the National

20683-36-VOL. 55-3l
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Capital the authority given to the Secretary of War by the Act of
March 3, 1899, spra, but I am of the opinion this authority was
conferred by: necessary implication. T his. implication arises out of
the transfer to the newly created and independent office of all of the
records formerly in charge of the Chief of Engineers of the Army,
these being the records which. the Secretary 'of War was empowered
to correct by the Act of March 3, 1899. To hold that the authority
was not so conferred by theAct of February 26, 1925, would reoult
in the anomalous situation of having ; the records in, charge of one
independent officer and the authority to correct them in another
independent officer, a result that ought not to be reached in the
absence of a specific direction by Congress.. Having found that
Congress: conferred the authority in question on the Director
of Public Buildings and Public Parks, it follows that. this same
authority became vested in. the Director of the National Park Service,.
when all the duties and records of. the former were transferred to:
the latter 'by Executive Order No. 6166, dated: June 10, 1933,' made
pursuant to the Act 'of March 3, 1933 (47 Stat. 1517). Cf. Solicitor's
Opinion, October 30, 1933, 3. 2783.:

The Director of the National Park Service proposes to effect. the
correction of the records in this case by the execution of aquitelaiin
deed. This, I am of the opinion, is proper.

The Act of March 3, 1899, authorizes the correction of records
"so that said records, shall show a title to said lots to be in the said
occupant." There is no direction in the act that the correction shall
be accomplished by a quitclaim deed; and something less, such as a
written statement that the occupant has filed the necessary proofs
with the Director in accordance with the act, would be- a compliance
with the statute. But because the statute. does not specify the method
of correction and since the purpose of the act is in. effect to divest
the United States of its claimll of title, I am of the opinion that the
use of the quitclaim deed is within the authority given by the act and
is in fact the best procedure for accomplishing the desired results.

The deed, a quitclaim deed, designates the, grantee as the heirs,
devisees, or assigns of Leopold Luchs., This designation: is .sufficient
to cover the occupant, as life tenant, and the remainderman, both of
whom claini as devisees under the Leopold Luchs will. The deed
form will be in all other respects satisfactory, when corrected in ac-
cordance with the notations made thereon.

There remains the question as to whether the applicant has sub-
initted sufficient proof of occupancy as required by the statute.

The statute requires that the occupant file sufficient proof that he
or his predecessors in clain have had aotual possessionI uninterrupt-
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edly for 20 years. To meet this requirement the applicant has sub-
mitted an abstract of title showing chain of title from September 25,
18t8, down to date. This abstract shows that Leopold LLchs has
'had a record title since July 7, 1910. In addition there are submitted
two affidavits purporting to show the actual uninterrupted posses-
-sion. The first affidavit of one Grilndley covers a period from .-1910;
the second affidavit of one Graves covers a period from: 1919.' In each
instance, however, the facts s to possession are stated on the in-
formation and belief of the affiant. This, in my opinion, is not a
sufficient compliance with the statute. The facts stated in these affi-
davits should be within the actual knowledge of the affiants, for the
prerequisite to correction of the records is proof in the legal sense
of actual possession'for the 20-year period.

I conclude that when satisfactory affidavits are submitted, the
Director of the National Park Service may correct the Government
title rcords by the execution of a quitclaim deed in the proposed
form.

Approved:
T. A. WALTERs,

First Assistant Sec'retary.

FEES TO ACCOMPANY APPLICATIONS FOR OAL, SODIUM, POTASH,
AND OTHER MINERAL LICENSES, PERMITS, AND LEASES

[Circular No. 1383]

DEPARTMENT OF TfE INTERIOR,

GENERAL LAND OFFICE,

WasAington, D. C, April 14, 1936.

REQISTERS, UNITED STATES LAND OFFICES:

Circular No. 1004, dated May 2, 1925 (51 L. D. 138), as amended by
Circular No. 1251, dated May 7, 1931 (53 I. D. 379), is hereby
amended to read as follows:

Fees paid with applications for permits, leases, or other rights under the
Mineral Leasing Act of February 25, 1920 (41 Stat. 437), under the amendment
thereof as to sodium dated December 11, 1928 (45 Stat. 1019), or under the
Potash Leasing Act of February 7, 1927 (44 Stat. 1057), shall not be applied
until receipt of notice from this office that the 'application has been allowed.
Pending the allowance or rejection of an application, the fee will be held as
"unearned moneys.''

Such moneys paid in connection with applications for coal licenses, permits,
or leases which are rejected will not be returned unless and until' such return
has been authorized by this office upon receipt of a report from the Division

0483



484 DECISIONS OF TIE DEPARTINIENT OF THE INTERIOR

of Investigations or the applicant has furnished an affidavit stating that he has
not mined any coal from the land; embraced in the rejected application.

FRED W. JOHNSON,

Con Mis8oqwr.
Approved:

T. A. WALTERS,

First Assistant Secretary.

CONFLICTING APPLICATIONS UNDER SECTIONS 8, 14, AND 15,; OF
TAYLOR GRAZING ACT

[Circular No. 1884]

: f f S INSTRUC¢TIONS :Sf|f:S 

DEPARTMENT OP THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., April 15, 1936.

.REGISTERS, UNITED STATES LAND OFFiCE-s:

The ordering of public sales under section 14 of the Taylor Graz-
ing Act, approved June 28, 1934 (48 Stat. 1269), ad the granting
of leases under section 15 of the. act, are within the discretionary
power of the Secretary of the Interior, w)hereas the granting of ex-
changes under section 8 of said act is mandatory on tlle part of the
Secretary, if and wvhen he finds such exchanges in the public inter-
et. It follows that in adjudicating conflicting applications under

-these three sections of the act, it will be necessary for tis office to
give consideration to all. rights and interests and to all attendant cir-
cumstances, includinog the 'date of filing.

In the future, you will not reject all application filed under any 0

of the above-mentioned sections solely for conflict with a prior ap-
plication under any one of said sections, but will suspend such an'
application and transmit same to this office, calling particular atten-
tion to the conflict.

In all other respects, the instructions contained in Circulars 684,
1346, and 1375 remain in full force and effect and you will continue
to fully comply therewith as to all applications filed under the above-
mentioned sections of the act.

FRED W. JOHNSON,
Coqruqnissioner.

Approved:
T. A. WALTERS,

First Assistant Secetary.

[ Vol.
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LOUIS E. POZAR-

Deciled Alnw 23, 1936

HOMESTEAD-AIJEGED MINERAL CARACTEP OF LAND-SURviEY-SEEGAION--
MINING REGULATIONS, SECTION 37(c).

Section 37(c) of. the Mining Regulations, forbids the allowance of an agri-
cultural claim for any portion of a lot, or legal, subdivision of 40 ares,
where there is no approved survey of the mining claims intruding therein;:
and even where there is such an approved survey, evidence is required
of the agricultural applicant of the mineral character of the claim whose
segregation is sought as a basis for the segregation of the residue of the
land (citing Roos v. Altntagi et al. 54 I. D. 47, 55).

HOMESTEAD ENTR-Y-SEGREGATION SURvEY-MINING REGULATIONS, SECTION 37(c).

Upon tender of final proof upon an agricultural entry, final receipt and final
certificate should not be issued where the land applied for includes an in-
definite fraction of legal subdivisions, not susceptible of proper descrip-
tion without segregation survey, and no basis under paragraph 37 (c) of'
the M\ining Regulations has been shown for such-survey. In such case-
the entryman should be called upon to make such showing.

HOMESTEAD ENTRY-VESTED RIGHT-CONSIEMATION OF TITLE UNDER SECTION 7,..
ACT OF MARCH 3, 1891-SUBSEQUENT ACTION BY LAND DEPARTMENT.

After the lapse of two years from the date of issuance of a receiver's receipt
upon a final entry under a homestead lav. if no contest or protest be then
pending, the Land Department is required by section of the Act of
_March 3, 1891, to issue a patent for the land embraced in the entry,
and its action in thereafter canceling the entry for failure to eomply
with applicable regulations is without authority and has no effect on the
rights of the entryman.

HOMESTEAD INTaY-PEPOTEST-LACHES-BURDEN OF PROOF.

'A protest against an existing homestead entry based upon an equitable title
to the land under a prior entry, erroneously canceled after tile lapse of
two years from the date of final receipt, is insufficient where' the prior
entryman and his transferees have acquiesced in the erroneous cancelation
until after the intervention of an adverse claim and the present ntry-
lman sets forth facts tending to Show that neither the prior entryman nor
his transferees have asserted any claim to the land since its erroneous.
cancelation and, have exercised no rights of ownership thereover. The
burden in such a case is on the protestant to show that the equitable title
acquired by the prior entryman has not been abandoned and has not been
lost by laches in asserting it.

MALTERs, First Assistant Secretary:
Louis M. Pozar has appealed froln a decision of the General Land

Office dated May 31,. 1935, which held for cancelation in part his
homestead entry (Sacramento 029303) made under Sec.- 2289, Re-
vised Statutes. Pozar filed his application for lots 2, 3 and E½/-
NW 1 A See. 33, T. 4 N., R. 13 E., M. D. M. on August 27, 1934.
Entry was allowed January 28, 1935.
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June 24, 1898 Fremont E. Burrows made homestead entry No.
6758 for lot 3 and SE/ 4 NW/ 4 together with NEI4 SW/ 4 and lW4'/
SEI/4 of said Sec. 33, containing 157.54 acres. January 29, 1903, he
submitted final proof with a relinquishment to the extent of the
overlap, of the Rojas and San Antone mining claims upon lot 3 and
SEl/4 NW'/4 , the land relinquished being described by metes and
bounds. Final receipt and final certificate were issued to; him on
December 31, 1903, for the land etered less that relinquished. To
the final proof the register appended a statement to the effect that
the delay in issuing the receipt and certificate was for the reason that
-they were at a loss how to proceed in view of the relinquishment
and the fact that the land relinquished had not been surveyed..

October 30, 1906, the Commissioner directed that Burrows be al-
lowed to file a corroborated affidavit within 60:: days as to the char-
acter of the land embraced in the mining claims and to advise him
that if the showing as to: mineral character of the ground embraced
within the mining claims was satisfactory, a segregation as pro-
vided in paragraph 37 of the Mining Regulations would be made of
the mining claims. No action was taken in response to these e-
quirements by the entryman. Rule to show cause why his entry
should not be canceled to the extent of the subdivisions upon which
the mining claim was located was served on etryman June 4, 1907.
Having made no response, the ommissioner, on November 20,1907,
canceled the entry to the extent of lot 3 and SE14 W1W4 , and on
December 19, 1907, patent issued for the remaining tracts, namely,
NE'!4 SW'!4, NW'4 SE'/4. The above requirenfent was laid by the
Commissioner to obtain-compliance with section 37 (c) of the Min-
ing Regulations, which forbids the allowance of an agricultural:
claim for any portion of a lot, or legal subdivision of 40 acres,
where there is no approved survey of the mining claims intruding
therein, and even where there is such an approved survey evidence is
required of the agricultural applicant of the mineral character of
the claims whose segregation is sought as a basis for the segregation
of the residual area. Section 37 (c) states that in the absence of
such a showing the "original lot or legal subdivision" shall be sub-
ject: to agricultural appropriation only. See, Roos v. Altmm, et az.
(54 I. D. 47, 55).

It appears from docu ments that were supplied by a Mrs. Annie
Baker that on November 19, 1907, Fremont E. Burrows and wife
conveyed to John Baker, otherwise known as' John Becher, lot 3,
SE'/4 NW' 4, NE'!4SW'/4, E NW' 4 E'/ 4 Sec. 33, aforesaid, contain-
ing 157.54 acres, together' with other land, -and that on September
19, 1924, John Baker, or Becher, conveyed the land to Annie Becher
or Baker. It also appears that the patent issued to Burrows Decem-

486 M~L.
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ber 19, 1907, aforementioned, was not delivered until March 18,
1935, when it was sent to Mrs. Annie Baker.

The Commissioner canceled the entry of Pozar as to lot 3 and
SE/4NWI/4 on the ground that by virtue of the provisions of Sec. 7,
Act of March 3, 1891' (26 Stat. 1093), the entry of Burrows, so far
as not relinquished, was confirmed two years after the date of final
receipt issued December 31, 1907; that on December 31, 1909, Bur-
rows' right to a patent became vested; that thereafter the Land
Department had no jurisdiction in the matter, except the ministerial
duty to issue the patent, and consequently all proceedings after the
last above mentioned date were without authority of law. In ac-
cordance with these views the Commissioner revoked the action of
November 20, 1907, canceling the entry of Burrows' in part, can-
celed the entry of Pozar as to lot 3 and SE1/4yW Sec. 33, and 
stated that upon his action becoming final, a segregation survey
would be made. to separate the land relinquished by Burrows from
that he retained, and that patent in that event would be issued in
the name of Burrows and delivered to Mrs. Baker.

In support of the appeal, a purported letter dated May, 11, 1908,
from one J. J. Agostino, alleged to'be chief deputy in the office of
the assessor for Calaveras County, California, to the: egister of
the local land office at Sacramento, and the register's reply thereto,
and certified as spread on the records of the assessor's office, have
been filed. In the letter the chief deputy states that Mr. John
Baker, who purchased the land within the entry of Burrows .(No.
6758), desired to ascertain the particulars regardingthe cancelation
made November 20, 1907, to which the register appears to have
replied in effect that the entry was patented a to NEASW1/4 and
NWt1/4 SE/4 December 19, 1907, but canceled-as to lot 3 and SE1,4
NW/ 4 because no evidence of mineral character of the mining claims
to be segregated was furnished as a basis of survey. Another letter,
of June 22, 1935, purporting to be signed by the county assessor, is
filed, which is to the effect that upon notice of the cancelation of
the entry as to the two last described tracts, said tracts were stricken
from the tax rolls and that no assessment has been made thereon
since that time. It is further alleged by Pozar that no use of lot
3 or SE'4NW1/4 has been made by John Baker or Annie Baker,
his wife, for many years last past.

The final receipt and final certificate were issued for an indefinite
fraction- of legal subdivisions, not susceptible of proper description
without segTegation survey, and no basis uinder paragraph 37 (c)
had been shown for such survey. The entryman should have been
called upon to make such showing. The issuance of final receipt
and certificate eliminating the relinquished land was erroneous and
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unauthorized. The action of the Commissioner on October 30, 1906.
calling for such showing and the subsequent cancelation because of
failure to furnish it, were not incompatible with the construction
placed upon the effect of section 7 of the Act of March 3, 1891,
supra, prevailing at that time in the Department. The land called
for by the final receipt and certificate was unsurveyed. Under the.
doctrine, Mee v. HZighert (13 L. D. 484), entries of unsurveyed land
were regarded as' a nullity, and were held as not subject to confirmila-
tion under section 7 aforesaid. Cobb V. Oregon and California B. R.
Co. (36 L. D. 268); James A. Cobb et al. (37 L. ID. 18150. The
view and practice that after the lapse of two years after the issuance
of the receiver's receipt all contests or protest based upon any charge
whatsoever were barred without qualification or exception were not
adopted and uniformly followed until the Supreme Court, in Payne
.v. ewtonw (255 U. S. 438), and Lane v. .Hog lund (244 U. S. 174),
approved the rulings to that effect in Jacob v. Hamris (42 L. D.
611), decided December 13, 1913.

Under the doctrine of the cases last cited, o December 31, 1905,
Burrows, the entryman, had a vested estate and a right to a patent
for the land, which could not be questioned or affected by any pro-
ceedings in the Land Department, and the cancelation thereafter of
his entry on the land records had no effect whatsoever on his rights. X

The fact remains, however, that legal title remained in the United
States. Burrows had but an equitable estate. He could convey no
more than that'to his transferee, and the question is suggested by
the appeal whether Burrows and the subsequent transferees have
not lost their rights by their acquiescence in ani erroneous ruling fIor
so long a time and by abandonment of their claim, and are not, in
the presence of an adverse claim, estopped to assert their rights by
laches. See State of New Mexico, Robert M. Wilson, Lessee, V.
Robert S. Shelton and John 7'. Williains (54 I. D. 112).

It would seem from the showings of Pozar that Baker knew of the,
partial cancelation of Burrows' entry; that he, acquiesced in that
action and in the action of the tax assessor in striking the land off
the tax rolls because it was public land, paid no taxes upon the land,
and that neither he nor Mrs. Baker did anything to establish their
equitable interest. There is no affirmative showing that Burrows
or the Bakers occupied and improved the land or did: any other
acts that would afford notice to Pozar or others of their claim and
possession thereof, or that Mrs. Baker raised any objections to
Pozar's entry and settlement until after they were made.

It is not believed that the record warrants the cancelation of
the entry of Pozar on the facts disclosed. Therefore, Mrs. Baker
should be required to file a sufficient protest, duly corroborated, set-

[Vol.
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ting forth all the facts upon which she bases her superior right
to a patent for lot 3 and SET4 N'V4 Sec. 33, within 3 days from
notice of this decision; otherwise, she will be deemed estopped
from further asserting her claim. Accordingly, the Commissioner's
action in holding the entry: of Pozar for cancelation is reversed..
His order for the segregation of the land relinquished by- Burrows
will, be suspended to await determination of the question whether
Mrs. Baker or Pozar has a better right to acquire the title to the land,
and the case: will be remanded for procedure in accordance with
these views.

R versed.

DISPOSITION OF OSAGE INDIAN TRUST FUNDS UPON DEATH OF
INDIAN OWNER

Opinion, April 2, 1986D

INTDIANS-OSAGE "HNADRIUIiT" INCGDENTS,1 T11HEimO-ACT OF JUNE. 28, 1906, AND

AMENDMENTS.

Under the Act of June 28, 1906 (34 Stat. 539), and amencdatory legislation,
the right of individual members of the Osage-Tribe of Indians in Okla-
homa to receive trust funds segregated and placed at interest to their
credit in the United States Treasury and to. share in the Osage tribal
mineral estate at the end of the trust period fixed by Congress,' and during
that period to receive the interest on the segregated trust funds and to
participate in the distribution of bonuses and royalties from the mineral,
estate, is an Osage "headright."

INDIANS-SKtEGATED TRusy FUNDS--OSAGE "HAaDRIGHT-ALIENA\TioN.

As the right to receive the segregated trust funds at the end of the trust
period is part of the Osage "headright", the trust funds themselves fall
into the same category as the headriglit in so far as voluntar# and invol-
untary alienation is concerned:.

INDIEANS-SEGREGATED OSAGm TRUST FUTNDS-IN WHOM BENEFICIAL TITLE RESTS--
ALIENATION-CONTBOL BsY CONGBESS.

The beneficial title in and to the segregated trust funds of Osage Indians
rests in the individual members, and such title may be transmitted by
descent (section 6 of Act of June 28, 1906) , or devise (section 8 of Act of
April 18, 1912). But the devisee or heir succeeds to the beneficial title
subject to the trust imposed upon the funds by Congress, and such trust
may be released or terminated only when and as authorized by Congress.

INDIANS-SEGEGATED OSAGE TUST FUNDS-PAYMENT TO ESTATE-LEGrsLATIoN
BY CdNGRESS-CEaTsICArs OF COMPETENCY.

In the absence of legislation by Congress providing for payment of the segre-
gated trust funds of deceased Osage -Indians to executors or administrators
of teir: estates, such payments, operating as they do to terminate or
release the trust imposed upon such funds, are not authorized, whether
the deceased member did or did not have a certificate of competency at
the time of death.
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INDIANS-SEREGATED OSAGE TRUEST FUNDS-ScOPE OF AUTHORlTY OF EXEOUTORS
AND ADMINISTRATORS.

The authority contained in section 2 of the Act of February. 27, 1925 (43
Stat. 1008), as amended by section 4 of the Act of March 2, 1929 (45 Stat.
1478), for payments to executors; and administrators, does not extend to
the segregated trust funds, but is confifed to those funds which have
accrued or which may accrue from the interest on said segregated trust
funds and from the mineral- royalties and bonuses.

MA3RGOLD, Solic'tor::
You the Secretary of the Interior] have requested my opinion on

certain questions arising out of the Act of June 28, 1906 (34 Stat.
539), as aended by subsequent legislation hereinafter referred to.
The questions deal with'trust funds on deposit in the United States
Treasury to the credit of individual, Osage Indians and relate partic-
ularly to the disposition to be made of such funds upon the death
of the Indian owner. As formulated by the Commissioner of Indian
Affairs, the questions are:

1. Whether such funds are part of the Osage headright and as
such must be held awaiting the determination of heirs..

2. Whether such funds may be paid to the administrator in the dis-
cretion of the Secretary of. the Interior.

3. W hether such funds must be paid to the administrator on appli-
cation where the decedent is less than one-half Indian blood or had
a certificate of competency.

Before discussing those questions, it is necessary to review at some
length the pertinent provisions of the Act of June 28, 1906, supra,
and subsequent legislation.-

The Act of June 28, 1906, provides for an equal division of the
lands and funds of the Osage Tribe of Indians among the individual
members according to a roll authorized to be made by the act. Mst
of the lands were to be allotted in severalty, partly as homesteads
and partly as surplus lands. The remaining lands, including some
town lots, were to be sold for the benefit of the tribe. Section 2
subdivision 7, authorized the Secretary of the Interior, in his dis-
cretion, to issue a certificate of competency to any adult member
authorizing him to sell and convey all of his allotted lands except
his homestead. The oil, gas, coal, and other minerals were reserved
to the Osage Tribe for 25 years, with -provisions for the leasing of
same on royalties during that period. At that time, the United
States held for the tribe trust funds of more than $8,000,000-received
under various treaties as compensation for the relinquishment of
other lands. Under subdivision of section 4, these funds were seg-
regated and the sum of $3,819.76 placed to the credit of each of the
2,229 enrolled members. The act contained no provision for the pay-
ment of this sum or any part thereof to the individual member.
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Instead, the act .declared that the segregated funds should be held
in trust at interest by the United States for a period of 25 years,
at the; end of which period the funds (together with the lands and
mineral interests) were to' become the absolute property of the indi-
vidual members (Sections 4 and 5). In the meantime, the interest
accruing on these segregated funds was to be. paid, with exceptions
not here materials "quarterly to the members entitled thereto" (sub-
division 1, section 4). The funds so segregated and retained in trust
are those to which the questions under consideration relate and they
will hereinafter be referred to as "trust funds."

With respect to the proceeds derived from mineral leases and
other tribal sources, subdivision 2 of section 4 of the Act of 190
directs that all such moneys be placed in the Treasury of the
United States to the credit of the individual members and that, sub-
jectto certain deductions, all such moneys "shall be distributed to
the individual members of said Osage Tribe according to the roll
provided for herein, in the same manner and at the ame time that
payments are made of interest on other moneys held in trust for.
the Osages bv the United States."

Section 6 of the Act of 1906 provides:;
That the lands, moneys, and mineral interests, herein provided for, of any

deceased member of the Osage tribe shall descend to his or her legal heirs,
according to the laws of the Territory of Oklahoma, or of the State in which
said reservation may be hereinafter incorporated, except where the decedent
leaves no issue, nor husband nor wife, in which case said lands, moneys, and
mineral interests must go to the mother and father equally.

'By the Act of April 18, 1912 (37 Stat. 86), Con'ress altered the
Act of 1906 in some respects and supplemented it in others. Section
3 of that act subjects to the jurisdiction of the local county courts -
the estates of Osages, who are deceased, or are orphan minors,
insane or otherwise incompetent. That section reads:

That the property of deceased. and of orphan minor, insane, or other in-
competent allottees of the Osage Tribe, such incompetency being determined
by the laws of the State of Oklahoma, which are hereby extended for such
purpose to the allottees of said tribe, shall, in probate matters, be subject
to the jurisdiction of the county courts of the State of Oklahoma, but a copy
of all papers fied in the county court shall be served on the superintendent
of the Osage Agency at the time of filing, and said superintendent is author-
ized, whenever the interests of the alottee require, to appear in the county
court for the protection of the interests of the allottee. The superintendent
of the Osage Agency or the Secretary of the Interior, whenever he, deems the
same necessary, may investigate the conduct of executors, administrators, and
guardians or other persons having in charge the estate of any deceased
allottee or of minors or persons incompetent under the laws of: Oklahoma,
and whenever he shall be of opinion that the estate is in any manner being
dissipated or wasted or is being permitted to'deteriorate in value by reason
of the negligence, carelessness, or incompetency of the guardian or other
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-person in charge of the estate, the superintendent of the Osage Agency or the
Secretary of the Interior or his representative shall have power, and it shall-
be his duty, to report said matter to the county court andtake the necessary
steps to have such case fully investigated, and also to prosecute any remedy.
either civil or criminal, as the exigencies of the case and the preservation and
protection of the interests of the allottee or his estate may require; the costs
-and expenses of the civil proceedings to be a charge upon the estate of the
allottee or upon the executor, administrator, guardian, or other person in charge
of the estate of the alottee and his surety, as the county Court shall deter-
mine. Every bond of the executor, administrator, guardian, or other person
in charge of the estate of any Osage allottee shall be subject to' the provi-
sions of this section and shall contain therein a reference 'hereto: Provided
That no guardian shall be appointed for a minor whose parents are living,
unless the estate of said minor is being wasted or misused by such parents:
:Provided frther, That no land shall be sold or alienated under the provi-
sions of this section without the approval of the Secretary of the Interior.

Section 4 of the: act declared that the tribal oil and mineral rights
should remain unchanged and that the act should not be construed
as changing or amending in any manner the provisions of the act
of 1906 in regard to oil and mineral rights.

Section 5 deals expressly with trust funds and provides for the
payment of same as follows:

That the Secretary of the' Interior, in his discretion, hereby is authorized,
-under rules and regulations to be prescribed by him and upon application there-
for,-to pay to Osage allottees, including the blind, insane, crippled, aged, or
helpless, all r part of the funds in the Treasury of the United States to their
.individual credit: Provided, That he shall be' first satisfied of the competency of
'the allottee or that the release of said individual trust funds would be to the
manifest best interests and welfare of the allotte: Provided further, That no
trust funds of a minor or a person above mentioned who is incompetent shall be
released and paid over except to a guardian of such person duly appointed by
the proper court and after the filing by such guardian' and approval by the
court of a sufficient bond conditioned to faithfully administer the funds re-
leased and the avails thereof.,

Section 60 provides that the lands of deceased Osage allottees may
be partitioned or sold upon proper order of any court of competent
jurisdiction in accordance with the laws' of the State of Oklahoma,
with this important proviso:

?~ ~~~-et'd lad of a deeae Osg
4'If u@ * 4That no partition or sale of the restricted lands of a deceased Osage

allottee shall be valid until approved by the Secretary of the Interior. Where
some heirs are mnors, the said, court shall appoint a guardian ad litem for,
said minors, in the matter of said partition, and partition of said land shall be
'valid when approved by the court and the Secretary of the Interior.' When the
heirs of such deceased allottees have certificates of competency or are not mem-
bers of the tribe, the restrictions on alienation are hereby removed. If some of
'the heirs: cre coinpetent and others have. not certificates of ompetency, the
.proceeds of such part of. the! sale as the competent heis shall be etitle to
shall be paid to thei without the intervention of an admbinistrator. The shares:
due minor heirs, including such minor Indian heirs as; m'ay not be tribal nem7-
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bers and those Indian heirs not having certificates of conapetency, shall be paid
into the Treasuly of the United States' and placed to the credit of the Indian&
upon the same conditions as attach to segregated shares of the Osage national
fund, or with the approval of the Secretary of the Interior paid to the duly ap'-
pointed guardian. The sante: disposition as herein provided for with reference
to the proceeds of iherited lands sold shall be made of the money in the
Treasury of the United States to the credit of deceased Osage altottees.
[Italics added.]

Section 7 of the Act of 1912 reads:

That the lands allotted to members of the- Osage tribe shall not in any manner
whatsover be encumbered, taken, or sold to secure or satisfy any debt or obli-
gation contracted or incurred prior to the issuance of a certificate of compe-
tency, or removal of restrictions on alienation; nor shall the lands or funds of
Osage tribal members be subject to any claim against the same arising prior
to grant of a certificate of competency. That no lands or moneys; inherited
from Osage allottees shall be subject to or be taken or sold to secure the pay-
ment of any indebtedness incurred by such heir prior to the time such lands
and moneys are turned over to such heirs: Provided, however, That inherited
moneys shall be liable for funeral expenses and expenses of last illness of
deceased Osage allottees, to be paid under order of the county court of Osage
County, State of Oklahoma: 8 * *

Section 8 of the Act of 1912 reads:
That any adult member of the Osage Tribe of Indians not mentally incom-

petent may dispose of any or all of his estate, real; personal, or mixed, includ-
ing trust funds, from which restrictions as to alienation have not been removed,
by will in accordance with the laws of the State of Oklahoma: Provided, That
no such will shall be admitted to probate or have any validity unless approved
before or after the death of the testator by the Secretary of the Interior.

The remaining acts of Congress to be considered are the Acts of
March 3, 1921 (41 Stat. 1249), FebruIary 27, 1925 (43 Stat. 1008),
and March 2, 1929 (45 Stat. 1478). The Act of 1921 enlarged the
period of tribal ownership of the minerals, extended the' life of all
valid oil and gas leases existing at the end of the original period, and
changed the original plan in some particulars, notably with respect
to the quarterly distributions of the income from. bonuses and royal-
ties from tribal mineral leases and the interest on trust funds. Under
the act of 1906, the entire income was distributed to the individual
members. Nothing was withheld. However, increased oil produc-
tion bad so swelled the income that the payments were greatly in
excess of current needs and were leading to gross extravagance and
waste. Accordingly, the Act of 1921 restricted the quarterly pay-
ments to specified amounts and directed that the balance be retained
by the Secretary of the Interior and invested and conserved for the
'future benefit of the members. The Act of February 2, 1925, made
some minor changes in the quarterly allowances and broadened the
authority of the Secretary with respect to the expenditure and in-
vestment of the retained funds. The income to be so administered

493,



494 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

under that act and the prior act of 1921, it is important to notice,
is the "ro rta> share, either as a nemiber of the tribe or heir or
devisee of a deceased member, of the interest or trust funds, the
bonus received from the sale of oil or gas leases, the royalties there-
from, and any other moneys due such Indian received during each
fiscal quarter."

Section 2 of the Act of 1925, as amended by section 4 of the
Act of March 2, 1929, spra, reads:

Upon the death of an Osage Indian of one-half or more Indian blood who
does not have.a certificate of competency, his or her moneys and funds and
other property accrued and accruing to his or her credit and which have
heretofore been subject to supervision as provided by law may be paid to the
administrator or executor of the estate of such deceased Indian or direct to
his heirs or devisees, or may be retained by the Secretary of the Interior in the
discretion of the Secretary of the Interior, under regulations to be promul-
gated by him: Provided, That the Secretary of the Interior shall pay to
administrators and executors of the estates of such deceased Osage Indians a
sufficient amount of money out of such estates to pay all lawful indebtedness,
and costs and expenses of administration when approved by him); and, oufof
the shares belonging to heirs or devisees, above referred to, he shall pay the
costs and expenses of such heirs or devisees, including attorney fees, when
approved by him, in the determination of heirs or contest of wills. Upon
the death of any Osage Indian of less than one-half of Osage Indian blood
or upon the death of an Osage Indian who has a certificate of competency, his
moneys and funds and other property accrued and accruing to his credit shall
be paid and delivered to the administrator or executor of his estate to be
administered upon according to the lawvs of the State of Oklahoma: * - *

Section 1 of the Act of 1929 extenided the period of trust estab-
lished for the trust funds segregated under the Act of 1906 to Jal-
nary 1, 1959. The period of tribal ownership of the minerals was
extended for a like period.

The first question as to whether the trust funds are part of the
Osage headright and as such must be held awaiting the deterimna-
tion of heirs, appears to have been induced by certain oourt decisions
dealing with the alienability, etc. of an Osagt headright and the
jurisdiction of the courts thereover. In Taylor v. Tayrien (51 Fed.
(2d) 884), the Tenth Circuit Court of Appeals ruled that no Indian
of the Osage. Tribe has the right to alienate his headright and that
it is not subject to judicial process. In that case the Indian in-
volved was an Osage of less than one half blood and had a certifi-
cate of competency, and the court held that his headright was not
transferable and did not pass to his trustee in bankruptcy To the
same effect is Taylor v. Jones (51 Fed. (2d) 892), involving a mem-
ber of the Kaw Tribe of Indians of less than the half blood with a
certificate of competency. In both cases the Supreme( Court of the
United States denied certiorari. TayZor v. Tayrien (284 U.S. 672;
TayloryV. Jones (84 U. -. S663). See also In re Dennison (38 Fed.

[Vol.
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(2d) 662); appeal dismissecd, 45 Fed. (2d) 585. In Denoya v. Ar-
rington (20 Pac. (2d) 563), the Supreme Court of Oklahoma held
that the income accruing to the Osage headright of a deceasedC Osage
allottee subsequent to the death of said allottee is not an asset of the
estate of such decedent which can be appropriated for the payment
of the claims of creditors. Compare, however, Globe Indemntty
Conzpany v. Bnwee (81 Fed. (2d) 143).

In the Globe Indemnity Company case, an Osage headright is
accurately defined in the following language:

The right to receive the trust funds and the mineral interests at the end of
the trust period and during that period to participate in the distribution of
the bonuses and royalties arising from the mineral estates and the interest on
the trust funds, is an Osage headright.

As the right to receive the trust funds at the end of the trust
period is part of the Osage headright it follows that the trust funds
themselves fall into the same category as the headright in so far as
voluntary and involuntary alienation is concerned. The' ight to
receive such funds, like the right to receive the mineral interests,
*at the end of the trust period, may be transmitted by descent (sec-
tion 6 of the Act of 1906) or devise (section 8 of the Act of 1912).
No provision in the Act of 1906 or in any subsequent act of Congress
authorizes the alienation or encumbrance of the trust funds in any
other manner. The disposition of such trust funds upon the death
of the Indiani entitled to receive the same at the end of the trust,
that is, whether the trust funds should be released to the aministra'-X
tor or retailed under trust for the benefit of the'heirs or devisees, as
the case may be, depends upon the answers to questions 2 and 3,
which are so closely related that they will be jointly considered.

Section 2 of the Act of February 27, 1925, as amended by section
4 of the Act of March 2, 1929, supa, deals expressly with payments
to executors and administrators, and will first be considered for the
purpose of determining whether trust funds areincluded within the
authority conferred by that section. Said section, which is repro-
duced above, divides the estates of deceased Osage Indians into two
classes: (1) estates of Osage Indians of one half or more Indian
blood who do not at' the time of death have certificates of comnpe-
tency, and (2) estates of Osage Indians of less than one half Indian
blood, or who have certificates of competency at the time of death.
As to the first class, the Secretary of the Interior is given authority
in his discretion to retain in his custody and control or pay to the
administrator or executor of the estate the decedent's "moneys and
funds and other property accrued and accruing to his or her credit
and which have heretofore been subject to supervision as provided
by law." With respect to the second class, the Secretary is directed
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in mandatory language to deliver the funds and property described
to the executor or administrator. In both cases, only those moneys
"accrued and accruing" may be paid. Interpreting the words "ac-
crued and accruing," the Tenth Circuit Court of Appeals, in Globe
Indemnity Coipay v. Bruce, supra, said (at page 153):

It will be observed the act speaks of moneys, funds, and property accrued and
accruing to the credit of the owner 'of the headightj not of quarterly payments
accrued or accruing to such owner. We see no reason for construing the words
accrued and accruing as referable to quarterly payments.

Interest on trust funds and the mineral royalties are constantly accruing to
the credit of owners of headrights. On the death of the owner of a headright,
certain interest on trust funds and mineral royalties will have accrued to his-
credit. The word accruing cannot refer to them. It must refer to those that
arise after the death of the owner of the headright. We old the word "ac-
crued" refers to interest and royalties that have arisen to the credit of the
owner of the headright at the time of his death and the word "accruing" refers
tothe interest and royalties that will arise to the credit of his headright after
his death and prior to the distribution of his estate. [Italics added.]

It is clear from the foregoing interpretation that the fulids and
moneys authorized or directed to be paid to administrators and execu-
tors by section 2 of the Act -of 1925, as amended by section 4 of the
Act of 1929, are those moneys and funds which have accrued or may
accrue from the interest on the trust funds and the mineral royalties
The trust funds upon which the interest accrues are not included in
the section. Any other conclusion would be wholly inconsistent with
the Congressional direction that these funds be held in trust until
1959, at which time, and not before, the right to receive the same
becomes absolute.

The tribal funds segregated under the Act of 1906 were placed
in trust by Congress for a definite and specific period which has since
been extended to 1959, and the authority to determine when and
under what conditions the trust so created shall be terminated rests
exclusively witli Congress. An intent to shorten or curtail the period
of trust is not to be implied but must be clearly expressed. Payment
of the trust funds to the administrator or executor obviously releases
and terminates the trust. No provision authorizing release or termi-
nation of the trust. in that or any other manner is found in the Acts
of 1906, 1921, 1925, and 1929. Section 3 of the Act of 1912 does, as
we have seen, subject to the jurisdiction of the local county courts
the estates of deceased allottees of the Osage Tribe. That section,
however, when read, as it must be, in conjunction with sections,5 and
6 of the same act cannot be regarded as authorizing termination of
the trust by payment of the trust funds to the administrator or execu-
tor of such estates. Section 5 deals expressly with the trust funds
-and takes cognizance of the lack of authority in the Secretary of the
Interior to release such funds from the trust by authorizing such re-

[Vol .
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lease, in whole or in part, upon application to Osage allottees, in-
cluding minors as well as the blind, insane, crippled, aged, or helpless
with a proviso dealing. specifically with payments to guardians ap-
pointed by the local county courts. Speaking of this section,,the
Supreme Court of the United States, in CCtwrdy v. United States
(246 U. S. 263, 269) said:

Under the Act of June 28,1906, the Secretary of the Interior had no authority
to release or to invest any part of the principal of the trust fund held for

t Panther. His authority to release rests wholly upon section of the Act of
April 1S. 1912 * * X

It is significant to note that Congress, in authorizing the release
of these trust funds by section 5 expressly refrained from granting
authority for the payment of* such funds to the executor or adminis-
trator. The withholding of such authority and the granting of it in
the several particulars enumerated shows a plain understanding on
the part of Congress that the general grant of jurisdiction made by
section 3 of theact di'd not authorize the release of these trust funds
to any one. Even more specific is section 6, which deals expressly
with the disposition to be made of these trust funds upon the death
of the Indian entitled to receive them at the end of the trust. That
section deals with the partition and sale of restricted lands of deceased
Osage allottees, but the directions contained therein as to the disposi-
'tion to be made of the proceeds from sales are made applicable to the
trust funds by the concluding clause, which declares that the "same
disposition as herein provided for with reference to the proceeds of
inherited land sold shall be made of the money in the Treasury of
the United States to the credit of deceased Osage allottees." These
directions are (1) that where some of the heirs are'competent (the
word 'competent" being defined elsewhere in the act to mean a per-
son holding a certificate of competency), and others have not cer-,
tificates of competency, the proceeds from such part of the sale as
the competent heirs are entitled to "shall be paid to them without
the intervention of an administrator" and (2) that the shares due
minor heirs, including such minor Indian heirs as may not be tribal
members and those Indian heirs not having, certificates of compe-
tency, "shall be paid into the Treasury of the United States and
placed to the credit of the Indians upon the same conditions as attach
to segregated shares of the Osage national fund, or with the approval
of the Secretary of the Interior paid to the duly appointed guard-
an." Applying these directions to the trust funds, it is to be ob-

served that no authority whatsoever is conferred for the payment of
such funds to an administrator. Indeed, such payments are pro-
hibited in cases where competent heirs are jointly interested' with
incompetent heirs in sch funds by the mandatory direction that the

20683-35-vo. 558-32
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competent heirs be paid their shares without the intervention of an
administrator., As to the shares of the incompetent heirs, regardless
of degree of Indian blood, the plainly expressed intent of Congress is
that the trust funds shall be retained under trust for their benefit
unless the Secretary of the- Interior approves their release, not to
an administrator, but to the duly appointed guardian of the heir.

The case of Globe Indemnity Comnpany v. Brace, supra held that
the probate court had jurisdiction under the Act of 1912 over the
headright of a deceased Osage Indian who had a certificate: of
competency at the time of death and that the administrator was
authorized to receive the quarterly payments accruing to the head-
right after the decedent's death. The funds which the administrator
in that case had received, however, did not include the principal of
the trust funds but -represented accumulations from mineral royal-
ties and interest on trust funds. .Te authority of the Secretary of
the Interior to release Ithe trust funds to the administrator was not
before the court for decision, but the lack of such authority may be
i plied from the recognition given by the court throughout. its de-
cision that the interest of the individual Indian in, the trust funds
consisted of the right to receive the same at the end of the trust

: and that, in the meantime, he was entitled only to participate in the
quarterly distributions of the interest.

The court stated that its conclusion with respect to the jurisdic-
tion of the probate court was in harmony with certain opinions of
the Solicitor for this Department and the Comptroller of the
*Treasury. See Solicitor's Opinion of May 25, :1915 (D. 29630);
Opinion Comptroller of the Treasury, March 11, 1916 (22 Comp.
Dec. 457) ; and Solicitor's Opinion of May 25, 1922 (M-7169). The
last named opinion appears to have, been concerned with funds
accumulating to the Osage headright ad is without controlling
bearing here. The Solicitor's opinion of May 25, 1915, and that of
the Comptroller of March 11, 1916, definitely hold that the trust
funds to the credit of the estate of Thomas Mosier, Sr., a deceased
Osage allottee, properly could be paid to the executor of his estate.
Careful examination of these opinions discloses, not only that the
trust imposed upon these funds by Congress was disregarded, but
that no effect was given to the specific directions made by Congress
with respect to the disposition of such: funds: upon the death of'
members of the tribe. The Solicitor placed chief reliance upon
section 8 of the Act of April 18, 1912, authorizing adult members
-of the tribe to ispos6 of any or all of his estate, real, personal, or
mixed, including trust' funds, with the approval of the Secretary of
the Interior. The Solicitor said: 

: When a will, approved by the Secretary of the Interior, is admitted to pro-

bate, the jurisdiction o the court attaches to all the property involved therein,
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trust funds being specifically named. The only possible concern the Secretary
of the Interior can have thereafter, is that conferred by section 2 of said act
to Investigate, the'conduct of the executor and present any delinquencies or
negligence on his part to the proper court, taking such further steps as may
be necessary to have the matter prosecuted, or to prosecute any remedO; civil
or criminal, in behalf of the heirs of the decedent.

The foregoing statement is based upon a fundamental misconcep-
tion of the interest of individual me mbers of the tribe in the trust
funds. As pointed out in the Globe 1Indemntity Company case,
supra, the legal title to such funds is in the United States in trust
for a specified period. The beneficial interest only vested in the
individual member. This beneficial interest might be transmitted by
descent to the heir's of the member or might be devised to others, but
in either event, the heir or devisee took no greater' interest than the
deceased member himself possessed. This was the right to receive
the. trust funds, not immediately, but at the end of the trust period.
The only exception to this arises where the heir or devisee is a non-,
Indian, in which event the rule announced by the Supreme Court in
Levindale Lead Company v. Coleman (241 U. S. 432) would apply.
Any possible doubt about the correctness of this conclusion is re-
moved, I think, by the Acts of 1921 and 1925, both of which specify
that the heir or devisee of a deceased member of the tribe shall
receive only the interest on the trust funds in addition to the income
from mineral royalties, thus plainly indicating that the trust im-
posed upon the trust funds is to be binding upon the devisee as Well
as the heir.

The Oiobe Inden?,ity Colpamw case, upa, refers to the well
settled rule that decisions of the department charged with the exe-
cution of a law are entitled to great respect and sho uld not be
overthrown except for cogent reasons. It is equally well settled,.
however, that the administrative view is not controlling where
clearly wrong. atrris v. BeI (254 U. S. 103, 109). It is also well
settled that' the Secretary of the Interior may reconsider and vacate
decisions of his predecessors in office in matters of this kind where-
ever such reconsideration demonstrates the fallacy of the prior
decisions. Wilbur v. United States (281 U. S. 206).

It is my considered opinion that the Secretary of the Interior not
only has not been authorized by Congress to release the funds under
consideration to the administrator of the estate of a deceased Osage
*Indian, 'but that such action would be in direct contravention of the
express directions for the disposition of said funds as contained
in section 6 of the Act of April 18, 1912. Questions Nos. 2 and 3
are, therefore, answered in the negative.:
- Further answering question 1, I have to advise that the trust funds

credited to the estate of a deceased Osage Idian should be held
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pending administration of the estate i the local courts, at the con-
elusion of which the fnds should be' retained in trust for the
benefit of the heirs or devisees subject to release as now authorized
by sections 5 and 6 of the Act of April 18, 1912, or as may hereafter
be authorized by Congress.

Approved:
T. A. WALTERS)

First Assistant Secretary.

USE OF INDIAN TRUST FUNDS IN PURCHASE OF SINGLE
PREMIUM ANNUITY POLICIES

Opinion, April 28, 1936.

INDIANS-TRUST FUNDS--AUTHORITY OF SECRETARY OF THE INTFESMOR OVER RE-
STRICTED FPZDS-ACT OF JUNE 25, 1910 (36 STAT. 855).

The Secretary of the Interior has only such authority over restricted Indian
property'as Congress has expressly or by necessary implication confilded
in him, and such authority cannot safely be construed as extending to the
purchase by the Secretary, independently of the ndian rowner's wishes or
consent, of'single premium annuity policies from moneys derived from the
sale, under authority of section of the Act of June 25, 1910 (36 Stat. 855),
of timber, on Indian al]otments held under a trust or other patent con-
taining restrictions on alienation, such a transaction involving the transfer
of substantial sums of Indian moneys in consideration of an unsecured
obligation to pay a stipulated sum monthly, beginning, usually at some
future. date.

Cited: Mott v. United States (283 U. S. 747); Trust of Restricted Indian
Funds (36 Ops. Atty. en. 98) Solicitor's Opinion of October 14, 1933
(54 I. D. 310).

MARGOLD, Solicitor:

You [the Secretary of the Interior] have requested my opinion
as to the authority of the Secretary of the Interior to expend the
restricted funds of individual Indians, adults and minors, under
the jurisdiction of the Taholah Indian Agency, in Washington, in
the purchase of single premium annuity policies.

'The Secretary of the Interior has only such power over restricted
Indian property as Congress has expressly or by necessary implica-
tion confided in him. According to the correspondence accompany-
ing the present inquiry, the moneys here involved were derived from
sales of timber on the restricted allotments of the Indian owners.
The timber sales were made under authority of section 8 of the
Act of June 25, 1910 (36 Stat. 855), which provides:

That the timber on any Indian allotment held under a trust or other patent
containing restrictions on alienations, may be sold by the allottee with the

([Vol.
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consent of the Secretary of the Interior, and the proceeds thereof shall be,
paid; to: the allottee or disposed of for his benefit under regulations to, be,
prescribed by the Secretary of the Interior.

In my opinion of October 14, 1933 (54 I. D. 310), it was held that
the Secretary of the Interior had discretionary authority under a
statute no more comprehensive than that quoted above to permit
individual Indians to invest their' restricted funds in the purchase
of life insurance policies or single premium annuity contracts. That
opinion, while equally applicable here, is limited to expenditures
made at the request of the individual owners of the funds to be ex-
pended or invested. This presupposes expenditures or investments
founded on requests by Indians of legal age and qualified by suffi-'
cient knowledge and experience to understand the uses to which their
moneys are to be put. Whatever doubt which might otherwise exist,
as to the Secretary's authority, there can be none where the qualified
Indian owner assents to the expenditure or investment.

In the case of minors and Indians on co7mpos mentis, as well as
adult nonassenting Indians, the expenditure or investment, if made,
must be made by the Secretary of his own volition. These Indians
are all wards of the United States and the authority conferred by

* section 8 of the act of 1910, supra, extends to all. But that au-
thority, while broad, is not unlimited. The Secretary is not au-,
thorized; for example, to make donations or gifts of the Indians?
property. 211ott v. United States (283 U. S. 747-). He is not au-
thorized to create trusts transferring Indian property from Federal
supervision and control to a private agency without specific authority
from Congress (36 Ops. Atty. Gen. 98). Nor can his authority
safely be construed as extending to the purchase, independently of
the Indian owner's wishes or consent, of single premium annuity
policies. Such a transaction involves the transfer to the insurance
company of stibstantial sums of money in consideration of the coin-
pany's unsecured obligation to pay a stipulated sum monthly com-
mencing usually at some future date. Congress has not clearly in-
dicated its intent to confer authority upon the Secretary to make
disposals of the property of its Indian wards in this way, and.
until it has done so, it is my opinion that such expenditures or invest-
ments, if made at all, should be confined'-to the funds) of adult
Indians having sufficient mental capacity to understand the nature
of the expenditure or investment and who desire' that their moneys
be used for such purpose.

Approved:
IT. A. WALTEPs.

First Assistant Secretary.
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AMENDMENT OF EXECUTIVE ORDER NO. 6964 OF FEBRUARY 5,
1935, WITHDRAWING ALL PUBLIC LAND IN CERTAIN STATES u

E XECUTIVE ORDER

By virtue of and pursuant to the authority vested in me by the act,
of June 25, 1910, ch, 421, 36 Stat. 847, as amended bpy the act of
August 24, 1912, ch. 369, 3 Stat. 497, it is ordered that Executive
Order No. 6964 of February 5, 1935, withdrawing all public land
in certain States, be, and it is hereby, aiended so as to permit, sub-
ject to valid existing rights, the exchange under section 8, the sale 0
under section 14, and the leasing under section 15 of the act of June
28, 1934, ch. 865, 48 Stat. 1269, of any lands covered by the said order
which the Secretary of the Interior shall determuine to be properly
subject to such exchange, sale, or lease and not needed for any pub- 
lie purpose.

FRiANKiLIN D. ROOSEVELT.
THE WaITE HOUSE,

May 6, 193G.

REGULATIONS UNDER SECTIONS 13, 14, 17, AND 28 OF THE GEN-
ERAL LEASING ACT OF FEBRUARY 25, 1920, AS AMENDED BY
THE ACT OF AUGUST 21 1935 

[Circular No. 13861. [ l

d DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICV
Washington, D. C., May , 1936.

REGISTERS U. S. LAND OFFICES:
By the act approved August 21, 1935 (49 Stat. 64), sections 13,

14, 17, and 28 of the Leasing Act( of February 25, i920 (41 Stat.
437), were amended. A copy of the act is appended hereto.

This act changes materially the system of disposing of the oil and
gas resources on the public domain in the United States and Alaska,
chiefy, by providing for the issuance of leases instead of prospect-
ing permits for unproven oil and gas lands.

In general, the amended act authorizes and directs the Secretary
of the Interior to issue oil and gas prospecting permits on applica-
tions filed 90 days or more prior to its approval. Applications for
prospecting permits filed after 90 days prior to the date of the act
shall be considered as applications for leases. All lands subject to
disposition under the Leasing Act which are known or believed to
contain oil and gas deposits may be leased in units of not exceeding
640 acres to the highest responsible qualified bidder by competitive
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bidding under general regulations, except that the first qualified ap-
plicant for lease of lands not within a mown geologic structure of
a producing oil or gas field and applicants for permits whose appli-
cations were filed after 90 days prior to the date of the act are
entitled to preference rights over others to lease such lands without
competitive bidding. Rights.to leases in. case of a discovery under
existing permits and permits which may issue under the pending
applications are not; changed or affected. 'The holder of any permit
ill good standing may at any time prior to termination thereof ex-
change said permit for a lease without proof of discovery. Leases.
for. terms of five and ten years and so long- thereafter as oil or gas.
is produced in paying quantities are authorized at a royalty of not
less than 121/2 per centun of the amount of production and an
annual rental charge' of not less than 25 cents per acre. Rights of
way granted under section 28 shall be upon the additional condition
that.the grantee accept, convey, transport, or purchase without dis-
crimination oil or natural gas; produced from Government lands in
the vicinity of the pipe line.

The following rules and regulations are prescribed for the admin-
istration of the amended sections of the act, existing oil and gas
regulations to continue in force except as modified by the amenda-
tory act and by these regulations:

PROSPECTING PERMITS

1. Applications for perrnits.-Prospecting permits are authorized
by section 13 as amended only in cases where the applications were
filed 90 days or more prior to tile date of the amendatory act. Ac-
cordingly, the pending applications for permits filed on or prior to
May 23, 1935, will be considered and where found allowable, permits
will be granted for periods of two years, but in no,case beyond De-
cember 31, 1938, except that in Alaska permits will be granted. for
the full four-year periods. Applications for permits filed after May
23, 1935, and prior to August 21, 1935, will be considered as appli-
cations for leases pursuant to the last two provisos to section 13 of
the amendatory act of August 21, 1935. Any applications for per-
its filed on or after August 21, 1935, will be considered as regular

applications for leases under section 17 as aniended.
2. Extension of permits.-Outstanding permits heretofore ex-

tended by the Secretary of the Interior and which are not subject
to cancellation for violation of the law or operating regulations are
extended by the act to December 31, 1937, subject to the applicable
conditions of such prior extensions, and such permits may be fur-
ther extended by the Secretary of the Interior for an additional
period of not exceeding one year.

503
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Permits which have not been extended or which may be issued
under the pending applications may be extended by the Secretary of
the Interior for not exceeding two years, but not beyond December
31, 1938, where he shall find that the permittee has been unable, with
the exercise of diligence, to test the lands in the time granted by the
permit, the extensions to be upon such conditions as the Secretary
may prescribe.

No extension of any permit may be made beyond December 31,
:; ~1938. 0 \ : V: :::

Any applications for extension of time should contain full and
definite information regarding work done in compliance with the
terms, of the. permit and money expended for developing the permit
area and for reliable' eological surveys of the lands involved. The
showing must be by affidavit and state in detail the amounts and
dates of such expenditures, purposes for which made, to whom .the
payments were made, and if the permittee has secured a geological
survey of the land, copies of the reports and maps thereof should
be filed. Any other facts which the permittee believes will show
equities in support of his -application shouldbe included il the
showing.

3:. Reward for cliseovery.-Upon discovery of valuable deposits
of oil or gas within the permit area during the life of the permit, the
permittee will be entitled to lease the lands under the original pro-
visions of section 14 (see Circular 1094, 51 L. D. 597), no change
being made in such rights by the amendatory act, except that in
case a permit is issued upon any structure after discovery based upon
an application filed prior to discovery the royalty to be paid under
the preferential or earned lease shall be 10 per centum instead of
5 per 6entumn in amount or value of the production. Applications
for leases based on discovery should conform to the instructions. of
October 1 1926 (Circular 823, 51 L. D. 600). :

4. Echcange of pernits for lea;ses.-Any person holding a pros-
pecting permit not subject to cancellation for violation of the law
or operating regulations, and otherwise in good standing, has the
right, prior to the terllination of the permit, to exchange the same
for a lease to the area, described therein, without proof of discovery,
a:. a, royalty rate of not less than 121/2 per centun of the amount or
value of the production, such lease not to be subject to the acreage
limitation of the law until one year after 'the discovery of oil or
gas thereon, or to payment of rental within the first two lease years,
unless valuable deposits of oil or gas are sooner discovered withini
the boundaries of the lease.

If the permits are in good standing, applications for such ex-
changes may be made at any time by the parties in interest, as shown
by the records of the Land Department. No formal application
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.will be required, but such application should be addressed to the,
Secretary of the Interior, and filed with the register or the Coin-
nissioner of the General. Land Office. If the Secretary of the
Interior approves the exchlange,- lease forms will be transmitted to 
the permittee, who will be allowed 30 days to execute and file the
lease and furnish such bond as may be required.

OIL AND GAS LEASFS

5. Designation and offer of la'nds for lease.-Pursuant to the pro-
visions of section 17 of the act as amended, the unappropriated lands
and deposits subject to disposition under the act will be divided
into Ieasing blocks or tracts in units of not exceeding 640 acres each,
which shall be as nearly compact in form as possible, and offered for
lease at a stated royalty and rental by competitive biddingto tothe
highest responsible qualified bidder.

6. Notice of lease offer.-Notice of the offer of lands for lease will
be given by publication for a period of 30 days in a newspaper of
general circulation to be designated by the Commissioner of the Gen-
eral Land Office in the county in which the ] ands or deposits are Sit-
uated, or in such other paper or papers as the Secretary of the In-
terior may direct. Such notice will set the day and hour on which
the offer will be made at. public, auction at the United States land
office of the district in. which the lands are situated, or at such other
place as may be fixed in the notice, to the qualified bidder offering the
highest bonus (not less than the minimum bonus fixed in the notice)
for the lease at the stated rental and royalty. Copy of the notice
will be posted in the district land office during the period of publica-
tion. This notice w ill be published at the expense of the Government. 
All bidders at any such auction are warned, against violation of the
provisions of section 59 of the United States Criminal Code, approved
March 4, 1909, prohibiting unlawful combination or intimidation of
bidders.

7. Auction of lease.-At the time fixed in the notice the register
will, by public auction, offer the land for lease on the terms and
conditions fixed in the notice to the qualified bidder of the highest
amount offered as a bon-Ls for the privilege of leasing the land.. The
successful bidder must deposit with the register on the day of sale 
certified check on a solvent bank, or cash, for one-fifth of the amount
bid by him, which payment the register will credit to "Trust funds-
Unearned moneys." At the time of Such payment the successful 
bidder will also file the requisite showing of his qualifications, to re-
ceive a lease, which should include the following:

(a) Proof of citizenship-by affidavit of such fact if native born,
or, if naturalized, affidavit stating date of naturalization, court in-~ ~~~~ :itrlztoncutli
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which naturalized and number of certificate, if kmown; if a corpora-
tion, by certified copy of the articles of incorporation and a showing
as to the residence and citizenship of its stockholders.

(b) The affidavit of the bidder or the affidavit of one of the officers
of a corporate bidder, stating in full the interests, direct or indirect,
held in permits and, leases, and applications therefor, in the same
State, identifying the records wherein such interests may be found.

The register will thereupon transmit such showing, together with
a report of the .proceedings had at the auction, by a special letter to
the Commissioner of the General Land 'Office.

8. Award of 1ease.-Upon receipt of the report of the auction from.
the register, the Secretary of the Interior will take action thereon
anid either award the 'lease to the successful bidder or reject same,
notice of which will be forthwith transmitted to the bidder through
the local office. If the lease shall be awarded, the notice will be ac-
* companied by copies of the lease for execution by the-lessee', who shall
within 30 days from receipt of such notice execute said lease in tripli-
cate, and pay to the register the balance of the bonus bid by him,
together with the first required rental, and also cause to be filed aly
bond required in connection with the lease. If the bid be rejected

; the register will return by his fficial check the deposit made at Ethe
auction. In case of the award of a lease and failure on te part of the
bidder to execute same and otherwise comply with the applicable
regulations, the deposit will be considered forfeited and disposed of
:as other receipts under this act.

If two or more units are awarded to any bidder, such units, not
exceeding in area the maximum allowed by law, may be included in
a, single lease if circumstances' warrant.

LEASES WITHOUT COMPETITIVE BIDDING

* 9. preference right to lease.-A preference right over othersto a
lease without competitive bidding is granted under section 1,. as
amended, to-

(a) The person first making application for the lease of any
lands not within any known geologic structure -of a producing oil or

.gas field, who is qualified to hold a lease Lnder the act.
(b) Applicants for permits whose applications were filed after

90 days prior to the effective date of the amendatory act.
10. Applications for eases.-Applications for leases of landsi lot

within the known geologic structure of a producing oil or gas field
* may be filed in the proper district land office, or in States in which
there is no district land office, in the General Land Office, addressed
to the Commissioner of the General Land Office. Such applications
when filed will be promptly noted of record, the date and exact hour
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of: filing noted thereon, and where filed in the district land: office,
* promptly forwarded to the General Land Office with a report as to
the status and conflicts. No specific form of application is required
and no blanks will be furnished, but such application must be under
oath of the, applicant, or if sworn to by his attorney in fact, the power
of attorney and the-applicant's own affidavit as to his citizenship and
holdings must be attached thereto.

The application must cover in substance the following points:
(a) The applicant's name and address.
(b) Statement as to citizenship-in case of an individual, whether

native born or naturalized, and, if naturalized, date of naturalization,
court in which naturalized, and number of certificate if known; if a
corporation, by certified copy of the articles of incorporation and a
showing as to residence and citizenship of the stockholders.

(c) A statement of the interests, direct and indirect, held by
the applicant, in permits and leases, and applications therefor, in
the same State, identifying, the records wherein such interests may
be found.

; (d) Description of the lands for which a lease is desired, which
may not exceed 2,560 acres as nearly compact in form as possible and
should involve only one geologic structure describing the lands. by
legal subdivisions if surveyed or, if not surveyed, by the approximate
subdivisions and metes and bounds description connected with a
corner of the public surveys by courses and distances.

(e) A statement that to the best of applicant's knowledgeF and
* belief the lands applied for are not within the known geologic strue-
ture of any producing oil or gas field and are believed to contain
oil and gas.

(f) The names and addresses- of three references as to the appli-
cant's reputation and business standing'.

(g) A statement that the applicant is ready to pay in advance
the annual rental under the lease, and to furnish such bond or bonds
as may be required under the lease or regulations.

Payment of a bonus for leases made without competitive bidding
will not be required for the present.

11. Leases based on permit applicationst-Applications for per-
mits filed after May 23, 1935, are considered as applications for
leases under section 17 of the amended act. Such leases are subject to
the acreage limitations of section 2 of the act and, if otherwise
regular, will be issued without bonus requirement at the royalty rate
provided in, section 1 hereof and at a rental as provided in section
15 hereof.''

12. Con/Niting applications for leases.-Should more than one ap-
plication for lease of the' same lands ho: filed, the applications will
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be considered in the order filed and a lease, granted to the qualified
applicant first in point of time in filing application. If two or more
applications are filed, simultaneously, the right to lease will be deter-
minted pursuant to existing regulatiolis governing simultaneous fil-
ings of applications for oil and gas prospecting permits (see Circular
1320, 54 I. D. 400).

FORM OF LEASE

13. Formn of lease.-The lease referred to in the preceding sections
"will be in form and substance substantially as follows:.

"DEPARTMENT OF THE INTERIORS

GENERAL LAND OFFICE,

Serial … _-

LEASE OF OIL AND GAS LANDS UNDER THE ACT OF FEBRUARY 25, 1920, AS AMENDED

THIS INDENTURE OF LEASE, entered into, i triplicate, as of the
-_ _ - day of.--_---------, by and between, the UNITkD

STATES OF AMERiCA, party of te first pprt, hereinafter called the
lessor, by the Secretary of the Interior, and -_ _ i

party of the second part, hereinafter called the lessee, under, pursu-
ant, and subject to the terms and provisions of the act of Coigress
approved February 25, 1920 (41 Stat. 437), entitled "An Act to Pro-
mote the Mining of Coal, Phosphate, Oil, Oil Shale, Gas, and Sodium
on the Public Domain", as amended, hereinafter referred to as the
Act, which is, made a part hereof, WITNESsETI-T:

SEC. 1. RigUts of Lessee.-That the lessor, in consideratiol of rents
and royalties to be paid, and the conditions. and covenants to be
observed as herein set frth, does hereby grant and lease-to the lessee
the) exclusive right and privilege to drill for, mine, extract, remove,.
and dispose of all the oil and gas deposits in or nder 'the following-
described tracts of land situated in the - _

-:field-; : 

and more particularly described as follows:

- - - - - - - - - - - - - - - - - - - - - - - - - - - - -- ---- - -

,containing acres, more or less, together with the right to
construct and maintain thereupon all works, buildings, plants, water-
ways, roads, telegraph or telephone lines, pipe lines, reservoirs, tanks,
pumping stations, or, other structures necessary to the full enjoyment
thereof, for a period of three years, and so lonig thereafter as oil or
gas is produced in paying quantities.

[Vol.
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SEc. 2. In consideration of the foregoing, THE LESSEE H :EREBY: r

AGREES:; :

0 (a): Bond.-To furnish prior to begilnino of drilling operations
and maintain at all times thereafter as required by the lessor a. bond
in the penal Sum of $5,000, with approved corporate. suretv. or with
deposit of United States bonds as surety theref or, conditioned -upon
eompliancee with the terms of this lease; ancL, until suc hond is
furnished, to submit and maintain a bond in the sum of $1.000 with
acceptable surety, similarlv conditioned.

(b) Within 30 days of demand, to subscribe to and to operate
under sch reasonable cooperative or unit plan for the development
and operation of the area, field, or pool embracing the lands included
herein as the Secretary of the Interior may determine to be practi-
cable and necessary or advisable, which plan shall. adequately rotect
the rights of all parties in interest, including the United States.:

(c) Wells.-(1) Toc drill and produce all wells necessary to pro-
tect theleased landl from draige by wlls on landls not thie property
of the lessor. or lands of the United States leased at a lower royalty
rate, or in lieu of any. part of such drilling and production, with the
consent of the Secretary of the Interior,, to compensate the lessor in
full each month for the estimated loss of royalty through drainage
in the amount determ iined under instructions of said Secretary; (2)
at the election of the lessee, to drill and produce other wells in on-
formity with any system of well spacing or production allotments
affecting the field or area in which the eased lands are situated, :pro-

vided such system is authorized :and sanctioned by applicable law or
by the Secretary of the Interior; and (3) promptly after due notice
in riting, to) drill and produce such other wells as the Secretary
of the Ilterior may require to insure reasonable diligence in the
development and:operation of the property.

(d) RentaIs.-Topaythe lessor in advance for each acre or frac-
tion thereof, a rental of 50 cents for the first lease year beginning
on the first day of the month in which the lease issues, and a rental
of 25 cents for each subsequent lease year beginning prior to dis-
covery of a: valuable deposit of oil or gas within the limits of the
geologic structure on which all or part of the leased lands are
situated, and one dollar for each lease year beginning on or after
such discovery, the rental so paid for any one lease year to be credited
on the royalty for that year: Provided, that if this lease is granted
mii exchange for an oil and gas prospecting permit or pursuant to an
application for a prospecting permit filed after May 23, 1935, no'
rental shall be payable for the first two lease years unless valuable
deposits of oil or gas are sooner discovered-within the boundaries of
the lease; but a rental of one dollar shall be payable, as above pro-,
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vided, for each lease year beginning on or after such discovery;, and
)Provided ftuther, that when the Secretary of the Interior shall direct
or shall assent to suspension of operations or of production of oil or
gas under this lease, after a valuable deposit of oil or gas shall have
been discovered, within the lands leased, any payment of acreage
rental prescribed herein likewise shall be. suspended during such
period of suspension of all operations and production; and this lease.,
shall not. be deemed to expire by reason of suspension of prospecting'
drilling, or production, pursuant to any order' or consent of the said.
Secretary.

(e) Royalties.-To pay the lessor royalties, as follows, on the
amount or value of all production from the leased lands (except that
portion thereof used for production purposes on said lands, or
unavoidably lost):

(1) W When the price of oil used in computing royalty value is $1.00
or more per barrel, the er centun of royalty shall be as follows:

When the average production for the calendar month'in barrels per.
well per day is-

iNot over 50, the royalty shall be 12.5 percent.,
Over 50 but not over 60, the royalty shall be 13 percent.
Over '60 but not over 70, the royalty shall be 14 percent.
Over 70 but not oiver 80, the royalty shall be 15 percent.
Over 80 but not over 90, the royalty shall be 16 percent.
Over 9 but not over 110, the royalty shall be 17 percent.
Over 110 but not over 130, the royalty shall be 18 percent.

.Over 130 but not over 150, the royalty shall be 19 percent.
Over 150 but not over 200, the royalty shall be 20 percent.
Over 200 but not over 250, the royalty shall be 21 percent.
Over 250 but not over 300, the royalty shall be 22 percent.:
Over 300 but not over 350, the .royalty shall be 23 percent.
Over 350 but not over 400, the royalty shall be 24 percent.
Over 400 but- not over 450, the royalty shall be 24 percent.
Over 450 but not over 500, the royalty shall be 26 percent.
Over 500 but not over 750, the royalty shall be 27 percent.
Over 750 but .not over 1,000, the royalty shall be 28 percent.
Over 1,000 but not over 1,250, the royalty shall be 29 percent.
Over 1,250 but not over 1,500, the royalty shall be-'30 percent.
Over 1,500 but not over 2,000, the royalty shall be 31 percent.
.Over 2,000, the royalty shall be 32 percent.
(2) When the price of oil used in computing royalty value is less

than $1.00 per barrel, the per centum of royalty shall be the foregoing
multiplied by the ratio of said price to a price of $1.00 per barrel.
provided, however, that the per centum of royalty shall never be le~ss
than 12.5.
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(3) If the United States shall take its royalty in oil, the price
received by the lessee, as well as that received by the lessor, shall be
considered in determining the price to govern the per centum of
royalty, unless both prices are $1.00 or more per barrel.

(4) On gas, including inflammable gas, helium, carbon dioxide,
and all other natural gases and mixtures thereof, and on natural or
casing-head gasoline and other liquid products obtained from gas:

When the average production of gas per well per day for the
calendar month does not exceed 5,000,000 Cubic fee, 12/2 percent; and
when said production of gas exceeds 5,000,000 cubie feet 162/3. percent 
of the amount or value of the gas and liquid products produced, said
amount or value of :such liquid products to be net after an allowance.
for the cost of manufacture: Provided, that the allowance for cost
of manufacture may exceed two-thirds of the amount or value of ay

-product only on approval by the Secretary. of the Interior, and that
said valu e of gas and of liquid products shall be as determined by said:
Secretary.

The average production per well per day for oil and for gas shall be
determined under rules and regulations approved by the Secretary of
the Interior. -

(5) It is expressly agreed that the Secretary of the Interior may
establish reasonable minimunim prices for purposes of computing
royalty in value on any or all oil, gas, natural gasoline and other
liquid products obtained from gas; and that in no case shall the price
so established be less than the estimated resonable value of the prod-
uct, due consideration being given to the highest~ price paid for a part
or for' a majority of production of. like quality in the same field, to
the price received by the lessee, to posted prices and to other relevant
matters.

0 (6) When paid in value, such royalties on production shall be due
and payable month lyon the last day of the calendar month next
following the calendar month in which produced. When paidin
amount of production, such royalty products shall be delivered in
merchantable condition .on the premises where produced without
cost to lessor, unless otherwise agreed to by the parties hereto, at.
such times and in such tanks provided by the lessee- as reasonably.
may be Prequired, by the lessor: Provided, that the lessee shall not be
required to hold-such royalty oil or other liquid products in storage
beyond the last day of the calendar month next following the calen-:
dar month in which produced: And provided frt7wr, that the lessee
shall be in no manner responsible 'or held liable for the loss or de-
struction of royalty oil or other liquid products in storage from
causes over which the lessee hasno control.

511:



512 DECISIONS OF THE DEPARTMTUENT OF THE INTERIOR

(7) Royalties, whether in amount or value of production, shall
be subject to reduction whenever the average daily production of
the oil wells on the entire leasehold or on any tract or portion thereof
segregated for royalty purposes shall not exceed ten (10): barrels
per well per day, or where the cost of production of oil or gas is
such as to render further production economically impracticable,
if in the judgment of the Secretary of the Interior the wells can not
be successfully operated upon the royalties fixed herein.

(f) Contraets for disposal of products.-To file with the Federal
oil and gas supervisor, or such other officer as the Secretary of the
Interior may designate, copies of all contracts immediately Upon
execution thereof, and full information as to all other arrangements
for the disposal of oil, gas, natural gasoline,. and other products
produced hereunder (except products used for production purposes
on the leased lands or unavoidably lost), and not to sell or otherwise
dispose of the products of the land leased except in accordance with
a contract or other arrallgemient first approved by said officer, such)
approval to be subject to review by the Secretary of the Interior but
to be effective unless and until revoked by said Secretary or his said
subordinate.

(g) Monthly statemnts.-To furnish monthly statements in detail
at such time and in such form as may be prescribed by the lessor,
showing the amount and quality of all oil, gas, natural gasoline, and
other substances produced during the preceding calendar month
and the amounts thereof Used for production purposes on the leased,
lands or unavoidably lost, and to furnish current records and
monthly statements of the amounts thereof sold or otherwise disposed
of and the proceeds therefrom.

(h) Payments.-Unless otherwise directed by the Secretary of the
Interior, to make rental, royalty, or other payments to the lessor
to the order of the Commissioner, General Land Office, such pay-
:ments to be tendered to the Federal oil and gas Supervisor of the
district inf which the leased land is situated.

(i) Inspection.-To keep open at all: reasonable times for the in-
spection of any duly authorized officer of the Department the
leased premises and all wells, iprovements, machinery, and fixtures
thereon or connected therewith, and all books, accounts, maps, and
records relative to operations and surveys or investigations on the
leased lands or under the lease.

(j) Plats and reports.-To furnish at such times and in the man-
ner and formn prescribed by or on behalf of the lessor, a plat show-
ing all development work and improvements on the leased lands,
and other related information, with a report as to all buildings,
structures, or other works placed in or upon said leased lands, and
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to report in detail when required as to. the stockholders, investment,
depreciation,-and cost of operation, and the amount, nature, and
quality of products sold, and the amount received therefor. -

(k) Well records.-To keep a daily drilling record, a log, and com-
plete information on all well surveys, in form acceptable to or pre-
scribed by or on behalf of the lessor, of all the wells drilled on the
leased lands, and an acceptable record of all subsurface investiga-
tions affecting said lands, which log, information, and records, or
copies thereof, shall be furnished to the lessor as requested or
required.

(1) Diligence-Prevention of 'wa.ste-Healt and safety of work-
men.-To exercise reasonable diligence in drilling and producing the
wells herein provided for unless consent to suspend operations tem-
porarily is granted by the Secretary of the Interior; to carry on all
operations hereunder in a good and workmanlike manner, in accord-
ance with approved methods and practice as provided in the operat-
ing regulations, having due regard for the prevention of waste.: of
oil or gas developed or damage to deposits or formations containing
oil, gas, or water, or to coal measures or other mineral deposits, for
conservation of gas energy for the preservation and conservation of
the property for future productive operations, and for the health
and safety of workmen and employees; to plug properly and effec-
tively all wells before abandoning the same; not to drill any well
within 200 feet of any of the outer boundaries of the lands covered
hereby, unless the adjoining lands, have been patented or the title
thereto- otherwise vested in private owners; to carry out at expense
of the lessee: all reasonable orders of the lessor relative to the mat-
ters in this paragraph, and that on. failure of the lessee so to do the
lessor shall have the right to enter on the property and to accomplish
the purpose of such orders at the lessee's cost: Provided, that the
lessee shall not be held responsible for delays or casualties occasioned
by causes beyond lessee's control.

(in) Regulations.-To abide by and conform to any and all rea-
sonable regulations of the Secretary of the Interior now or hereafter
in force, all of which regulations are made a part and condition of
thislease; Provided, that such regulations are not inconsistent with
any express and specific provisions hereof and particularly that no
regulations hereafter approved shall effect a change in, the rate of
royalty or annual rental herein specified without the written consent
of the parties to this lease.

(n) Taxes and wages-Freedom of purchase.-To pay, when due,
all taxes lawfully assessed and levied under the laws; of . the State
or the United States, upon improvements, oil, and gas produced from
the lands hereunder, or other rights, property, or assets of the lessee;
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to accord. all w6rkmen and, employees complete freedom of purchase4
and to pay; all wages due: workmen and employees at least twice each
month in the lawful money :of the United. States.

(o) Reserved deposits.-To comply with all statutory requirements
and regulations thereunder, if the lands embraced ;herein have been
or shall hereafter be disposed of under the laws reserving to the
United States the.deposits& of oil and gas therein, subject, .to. such
conditions as are ornay hereafter be, provided by the laws reserving
such oil or gas.

(p) Assign nent of ease.-Not to assign this lease or any interest
therein by an operating agreement or otherwise, nor to sublet any
portion of the leased premises, except with the consent in writing of
the Secretary of the Interior first had and obtained..

.(q) Deliver premises in eGaes of forfeiture.-To deliver up the
premises leased, with-all permanent improvements thereon, in good
order and condition, in case of forfeiture of this lease; but this shall
not be construed to. prevent the removal, alteration, or renewal of
equipment and improvements in the ordinary course of operations.

(r) Pipe ines to p'urchase or convey at reasonable rates and, with-
out Wdscrimniation.-If owner, or operator or owner of a controlling
interest in any pipe line or of any company operating the same whi6h
may b6 operated accessible to the oil-or gas derived from lands under
this lease, to -accept and convey, and, if a purchaser of such products,
to purchase at reasonable rates and without discrimination the oil or
gas of the Government or of any citizen or cornpany not the owner
of any pipeline, operating aease or purchasing or selling oil, gas,
natural gasoline or other products, under the provisions of the act.

SEc. 3. TE LESSOR EXPRESSLY RESERVES:

(a)-'Rights reserved-Easements and rigqhts. of way.-The right to
permit for joint or several use easements or rights of way, including
easements in tunnels upon, through, or in the lands leased, occupied,
or used, as' nay be necessary or appropriate to the working of the
same or of other lands containing the 'deposits described in the act,
and the treatment and shipment of products thereof by or under au-
thority of the Government, its lessees or permittees, and for other
public purposes.

(b); Disposition of surfaee.-The right to lease, sell, or otherwise
dispose of the surface of the lands embraced within this lease under
existing law or laws hereafter enacted, insofar as said- surface is not
necessary for the use of the lessee in the extraction and removal of
the oil and gas therein: Provided, that this reservation shall not
apply to any lands herein described title to whiclh has passed- fromn
the United States.,

(c) Monopoly and fair prices.-Full power and authority to pro-
mulgate and enforce all orders necessary to insure the sale of the pro-
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duction of the. leased -lands: to the United States and to the public at
reasonable prices, to protect the interests of- the United States, to
pretent monopoly,: and to safeguard the public welfare. - -

- (d): Helimt-Plursuant. to section .1 of, the act and section 1 of
the Act of -Congress approved March 3, 1927 (44 Stat. 1387), the
lessor reserves the wnership-:and the' right to extract, under such
rules and regulations .as shall be prescribed by the Secretary of the
Interior, helium from. all- gas produced under this lease, but the lessee
shall not-be required to extract. and save the helium for the lessor,
In -case the -lessor elects to take the- helium the lessee shall. deliver
all gas containing same, or portion thereof desired, to the lessor at
any point on the leased premises .iJn.the manner required by the
lessor, for the -extraction of the helium in such plant or reduction
works for that purpose as the lessor may provide, whereupon the
residue shall be returned to the lessee with no substantial delay in
the deElvery of-gas produced from the well to the purchaser thereof:
troovided, that the. lessee shall not, as a result of the operation in
this paragraph provided for,. suffer, a. diminution of value of the
gas from which the helium has been extracted, or loss otherwise,
-for which the lessee is not reasonably compensated, save for the
value of the helium extracted. The lessor further reserves the right
to erect, maintain, and operate any and, all reduction works 'and
other equipment necessary for the extraction of helium on the
jremises leased. -:'iX

(e) Taking of royalties.-All rights pursuant to section 36 of the
act to take royalties in amount or-in value of production. -

(f) Casing.-All rights pursuant to section 40 of the act, to pur-
chase'casing and lease or-operate valuable- water wells. -

SEc. 4. Drilling and producing restrictions.-It is covenanted and
agreed that the rate of prospecting and- developing and the quantity
and rate of production: from the lands covered by this lease shall
be subject to control.inthe public interest by theSecretary of the
Interior, and in the exercise of his judgment the:Secretary may
take into consideration, among other things, Federal laws, State
laws, and regulations issued thereunder, or lawful agreements among
operators regulating either drilling or production, or both.. .

SEc. 5. S urender and termtination of lease.-The lessee may, on
consent of the Secretary of the Interior first had and- obtained in
writing, surrender and terminate this lease upon payment of all rents,
royalties, and- other obligations due and, payable- to the lessor, and
upon payment of all wages and moneys due, and payable to the work-
men employed by the lessee, and upon a satisfactory showing to the
Secretary that the: public interest will not be impaired; but in no
case shall such termination be effective until-.the lessee shall have
made full provision for conservation and protection of the property,;
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upon like consent had and obtained the lessee may surrender any legal
subdivisions of the area: included herein.

SEc. 6. Prokhase of materials, etc., on termnination of lease.-Upon
the expiration of this lease, or the earlier termination thereof pur-
suant to the last preceding section, the lessor or another lessee may,
if the lessor shall so elect within three months from the termination
of, the lease, purchase all materials, tools, machinery, appliances,
structures, and equipment placed in or upon the land by the lessee,
and in use thereon as a necessary or useful part of an operating or
producing plant, on the payment to the lessee of such sum as may be
fixed as a reasonable price therefor by a board of three appraisers,
*on&. of whom shall be chosen by the lessor; one by the lessee, and the
other by the two so chosen.. Pending' such eletion all equipment shall
remain; in normal position. If the lessor, or another lessee, shall
,not within three months elect to purchase all or any part of such
materials, tools, machinery, appliances, structures, and equipment,
the lessee shall have the right at any time, within a period of ninety
days, to remove from the premises all the materials, tools, machinery,
appliances, structures, and equipment which the lessor shall not
have elected to purchase, save and except casing in wells and other
equipment or apparatus necessary for the preservation of the well
or wells. Any materials, tools, machinery, appliances,, structures,
and equipment, including casing in or out of wells. on the leased lands,
shall become the property of the lessor on expiration of the period
of ninety days above referred to or such extension thereof as may be
granted on account of adverse climatic conditions throughout said
period.

S8EC. '. Proceedi'rigsin ease of default.-If the "lssee shall fail to
comply with the provisions of the act, or make default in the per-
formance or observance of any of the terms, covenants, and stipu-
lations hereof, and such default shall continue for a period of 30 days
after service of written notice thereof by the lessor, the lease may be
canceled by the Secretary of the Interior in accordance with section
17 of the act as amended, and all materials, tools, machinery, appli-
'ances, structures, equipment, and wells shall thereupon become the
property of the lessor, except that-if said lease was. earned as a pref-
erence right pursuant to section 14. of the act or covers lands known
'to contain valuable deposits of oil or gas, the lease. may be can-
celed only by judicial proceedings in the manner provided in sec-
tion 31 of the act; but this provision shall not be, construed to pre-
vent the exercise by the lessor of any legal or. equiable remedy which
the lessor might otherwise have. A waiver of any particular cause of
forfeiture shall not prevent the cancelation and forfeiture of this
'lease for 'any other cause of forfeiture, or for.. the same cause oc-
:eurring at any other time.
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SEC. 8. Heirs and sucessors in interest.-It is further covenanted
and Agreed that each obligation hereunder shall extend to and be
binding upon, and every benefit hereof shall inure to, the heirs, exec-
utors, administrators, successors, or assigns of the respective parties
hereto.

SEC. 9. Unlawful interest.-It is also further agreed that no Mem-
ber of or Delegate to Congress, or Resident Commissioner, after his
election or appointment, or either before or after he has qualified,
and during his continuance in office, and that no officer, agent, or em-
ployee of the Department of the Interior, shall be admitted to any
share or part in this: lease or derive any benefit that may arise
therefrom; and the provisions of section 3741 of the Revised Statutes
of the United States, and sections 114, 115, and 116 of the Codifica-
tion of the Penal Laws of the United States approved March 4,
1919 (35 Stat., 1109), relating to contracts, enter into and form a
part oEthis leasei so;far as-the same may.. be.applicable.

IN WITNESS WHEREOF,
THE UNITED STATES OF AMERICA,

By - __ --_-_ -_-_,
A -: Secretary of the Interior.

f BONDS

14. Bondsi-All leases under the amended act provide that a
general- lease~. bond in. the penal :sun' of not less- than 5,000, condi-
tioned upon compliance with all lease terms, shall be furnished prior
to the beginning of drilling operations on leased land. Such bonds
in every instance shall be either corporate-surety bonds or individual
bonds, accompanied, in the latter instance, by a deposit of negotiable
Federal securities in a sum equal, at their par value, to the. amount of
the bond, and by a proper conveyance to the Secretary of full author-
ity to sell such securities in case of default in the performance of the
conditions of the lease bond.

Until a general lease bond is filed a lessee will be required to fur-
nish and maintain a bond in the penal sum of not less than $1,000
for compliance with the lease obligations, and for the protection of
the .owner of.. surface, or subsurf ace. rights-or estates from damage
resulting from the operations of such lessee, such bond to terminate
upon acceptance of the $5,000 lease bond. This and other special-
purpose bonds involving penal sums less than $5,000 may be furnished
(a) with approved corporate-surety, (b) with two qualified indi-,
vidual sureties when duly supported .by: affidavits of justification by
such sureties and by a certificate as to their identity, signatures, and
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financial competency or (c) without'surety, upon deposit of accepta-
ble collateral as indicated above.

Bonds required under this section should be in substantially the
following form:

DEPARTMENT OF TE INTERIOR,

.GENERAL: LAND OFFICE,

U. S. Land Office -------
Serial.Number

I -OND OF OIL AND SGAS LESSEE :

Act of Feb. 25 1920 (41 Stat. 437) .

Know all men- by these presents, that we, … … __ -_
' _ -' ,' of the.county of ,in the State of
_ __-___ _ , as principal, and _ ___ _- __

-, of the county of - _, in the State of
' _ _ _ s, iu rety, .are held, and firmly bound unto the

United States- of America. in the isum of -dollars, lawful
money of the United States, for the use and benefit of the United
States and of -any entryman or patentee of any portion of the land
cove'red by the hreinafte-described lease heretofore entered or
patented with a reservation of the oil and gas deposits to the United
States, and any lessee under lease heretofore issued by the United
States of otherlmineral deposits in any portion of such land, tbe
paid to the. United States, for which payment, well and truly to be
made, we bind ourselves, and each of us, and eachi of our heirs,' exec
utors, administrators, successors, and assigns, jointly and severally
by these presents.

Signed with our hands and sealed with our seals this -
day of - ,- in the year of our Lord one thousand
nine hundred and -.- -:i

The condition of the foregoing: obligation is such that-
WriEREAs the said principal, by instrument dated

has been granted an exclusive right to drill for, miile, ex-
tract, remove, and disposd of 'all the oil and gas deposits in or under
the following described lands' ---------

, under and pursuant to the .provisions of the act approved
February 25, 1920 (41 Stat. 437), as amended; and

*S WHEREAS the said principal has by such instrument entered into
'ertain covenants and agreements set' forth therein, -under which'
operations'are to be conducted:X

Now, therefore, if said principal shall faithfully comply with all
the provisions of the 'above'described lease, then the above obliga-
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tion is to be void and of no effect, otherwise to remain'in full force
and virtue.

-Signed, sealed, and delivered in presence of-

(Name and address of witness)
I- -__ - - - __, ___ -_ _ - __ -- (L. S.)

, < > A ; g : (Principal)--- , -_ (L. S.)
(Surety)

Where United States bonds are submitted in lieu of surety the
same form may be used (with the omission of the recitals as to
sureties) with the additional provision substantially as follows:

The above-bounden obligor, in order more fully to secure the
United States in the payment of the aforesaid suiy,;hereby pledges
as security theref or. bonds 6f the United States of a par value equal
to said sum, which said'bonds are numbered serially and are in the
denominations and amounts and are otherwise more particularly
described as follows:

--- bonds of $ bearing- - percent in-
terest; with: - _ coupons attached to, each, numbered :

, which said bonds have this day been deposited with the
Secretary of the Interior and his receipt taken therefore

That the said obligor does hereby constitute and appoint the Secre-
tary of the Interior as his attorney, for him and in his name to
collect or to sell, assign and transfer the said United' States bonds
above described and deposited by the obligor as aforesaid, pursuant
to 'huthority' conferred by' section 1126 of the act of February 26,
1926 (44 Stat. 122), as security for the faithful performance of any
and all of the conditions or stipulations as hereinbefore set out, and
it is agreed that, in case of any default in the performance of the
conditions and stipulations of such undertaking, the said attorney

shall have full power to collect said bonde or any part thereof, or
to 'sell assign, and transfer said bonds or any part thereof without
notice, at public or priv'ate salo, free from any equity of redemption
or without appraisement or valuation, notice and right to redeem
being waived, and to apply proceeds of such 'sale or collection to
the full amount of the bond to the satisfaction of any damages, or
deficiencies arising by reason of such default, as said attorney may:
deem best. The: interest accruing upon said United States Dbonds
deposited as above stated, in the absence of any default in the per-
formance of any of the cohditions or stipulations of the: bond, 'shall be
paid to said obligor. The 'said obligor hereby for himself, his heirs,
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executors, administrators, successors, and assigns ratifies and con-
firms whatever his said attorney shall do by virtue of the'e presents

In witness whereof I have hereunto set my hand and seal
this - day of _._ _ 19-

~_ (L. So)
(Signature)

Before me, the undersigned, a notary public within and for the
county of ------------- , in the State of - __ -
personally appeared -_____ _ __-___-_-____-and duly acknowl-
edged the execution of the foregoing bond and power of attorney.

Witness my hand and notarial seal this -_-_- _--day
of _ 19.

(Notarial Seal)

15. Rentals.-A lessee shall pay an annual rental of fifty cents per
acre or fraction thereof for the first year of the lease, and shall pays
an annual rental of twenty-five cents per acre or fraction thereof
for the second and each succeeding lease year until oil or gas in com-
mercial quantities is discovered on the leased lands. Thereafter, be-
ginning with the first lease year succeeding discovery, the annual
rental shall be $1 per acre or fraction thereof, any rental paid for
any one year to be credited against the royalties as they accrue for
that year. For the purposes of making rental payments the lease
year shall in all instances be deemed to start on the first day of the
month in which the lease was issued. In all instances rental shall
be paid in advance, the first payment being due prior to the execut.
tion and delivery of the lease: Except, That where a lease is granted
in exchange for an existing permit or pursuant to an application
for permit filed after Moay 23, 1935, and before August 21, 1935,
no rental is required for the first two lease years, unless valuable
deposits of oil or gas are sooner discovered within the boundaries
of the lease.

16. stension of rentals.-Rentals under any leases issued pur-
suant to the 'provisions of the amendatory act, except as otherwise
expressly provided in these regulations, may not be waived, sus-
pended, or reduced until a valuable deposit of oil or gas is discovered
within the lease area. In any lease on which discovery has been
made, the Secretary of the Interior may direct or assent to the sus-
pension of operations or of production of oil or gas, and no payment
of rentals under the lease so suspended will be required during the
period of suspension of all operations and production. Such sus-
pension of payment of rentals, if so directed or assented to, shall
'be applied pro' rata, by months, for lease' years or portions thereof
and shall begin with the first day of the lease month after the filing
in the office of the oil and gas supervisor of written application for

[V~OL
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suspension, or after actual cessation of, operations if .that be later,
and end with the first- day of the lease month in which- the relief
is terminated.-

17.-: Royalties.-Royalties, as follows, shall be paid on the amount
or value of all production. from the leased lands (except that portion
thereof used fr production purposes on said lands or unavoidably
lost)

(1) When the price of oil used in computing royalty value is
$1.00 or more per barrel, the per centum of royalty shall be as
follows:

When the average production for the calendar month in barrels
per well per day is-

Not over 50, the royalty shall be 12.5 percent.
Over 50 but not over 60, the- royalty shall be 13 percent.
Over 60 but not over 70, the royalty shall be 14 percent.
Over 70 but not over 80, the royalty shall be 15 percent.
Over 80 but not over 90, the royalty shall be 16 percent.
Over 90 but not over 110, the royalty shall be 17 percent.
Over 110 but not over 130,1 the royalty shall be 18 percent.
Over 130 but not over 150, the royalty shall be 19 percent.
Over-150 but not over 200, the royalty shall be 20 percent.
Over 200 but not over 250, the royalty shall be 21 percent.
Over 250 but not over 300, the royalty shall be 22 percent.
Over 300 but not over 350, the royalty shall be 23 percent.
Over 350 but not over 400, the royalty shall be 24 percent.
Over 400 but not over-450, the royalty shall be 25 percent.-
Over 450 but not over 500, the royalty shall be 26 percent.
Over 500 but not over 750, the royalty shall be 27 percent.
Over 750 but not over 1,000, the royalty shall be 28 percent.
Over 1,000 but not over 1,250, the royalty shall be 29 percent.
Over 1,250 but not over: 1,500, the royalty shall be 30 percent.
Over 1,500 but not over 2,000, the royalty shall be 31 percent.
Over 2,000 the royalty shall be 32 percent.

(2) When the price of oil used in computing royalty value is less
than $1.00 per barrel, the per centum of royalty shall be the fore-
going multiplied by the .ratio of said price to a price of $1.00 per
barrel, provided, however, that the_ per centum of royalty shall
never be less than 12.5.B

(3) If the United States shall take its royalty in oil, the. price
received by the lessee, as well as that received-.by the. lessor, shall be
considered in determining the price to govern the per centum of
royalty, unless both prices are $1.00 or nore per barrel.

(4) Ongas, including inflammable gas, helium, carbon dioxide
and all other natural gases and mixtures thereof, and on;natural or
casinghead gasoline and other liquid products obtained from gas:
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When the average production of gas per well per day for the.
calendar month does not exceed 5,000.000 cubic feet, 12½ percent.;
and when said production of gas exceeds 5,000,000 cubic feet, 162/3
percent of the amount or value of the gas and liquid products pro-
duced, said amount or value of the gas and liquid products to be :net
after an allowance for the cost of manufacture: Provided, that the
allowance for cost of manufacture may exceed two-thirds of the
amount or value of any product only on approval by the Secretary
of the Interior, and that said value of gas and ofliquid products
shall be as determined by said Secretary.

The average production per well per day for oil and for gas shall
be determined under rules aid regulations approved by the Secretary
of the Interior.

18. Reduction of royalties.-Where the average daily production
of the oil wells, on an entire leasehold, or on any tract or portion
thereof segregated for royalty purposes does.not exceed ten barrels
per well per day, or where the cost of operation renders production
economically impracticable, the Secretary of the Interior may reduce
the royalty on future production when in his judgment the wells can
not be successfully operated upon the royalty fixed in the lease.

Applications for the reduction of royalties should be made in ac-
cordance with. the instructions- of June 28, 1927 (Circular 1127, 52
L. D.175).

Applications for the waiver, suspension or reduction of rentals, and
reduction of royalties under leases valuable only for the production
of gas should be filed in the same manner and with substantially the
same showing as that provided by said instructions.

19. Drainage.-Upon determination that wells drilled upon lands
not owned by the United States are! draining oil or gas. from lands or
deposits owned in whole or in part by the. United States, the Secre-
tary of the Interior may negotiate agreements whereby the United
States or the United States and its permittees, lessees, or grantees
shall be compensated for such drainage, such agreements to be made
with the consent of any permittees and lessees affected thereby.

Steps looking to the negotiation of such' special agreements may be
initiated in the Department or by application of interested parties.
The precise nature of any agreement negotiated will depend on all
the conditions and circumstances involved in the particular case.

20. echanges of leases.-Application for exchange of lea'etuhder
section.2 (a) of the amefidatory act may be filed with the register of
the district land office or directly with the' Commissioner of the Gen-
eral Land Office. Such application should be made by the record
title holder of the outstanding lease and joined in or consented:to
by any operator of record. Any lease issued in lieu of the outstand-
ing lease 'will be issued to the record title holder or holders of the
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oxstaniding leise, ibe'ourr'nt date, aid at thesroyalties and rentals
provided byl.theseregulations and& will be issued for a period of' 10
years and so' long.. thereafter as oil and gas is produced in paying
quantities. The lessee will be required to furnish a new and satis-
factory lease bond and to discharge any indebtedness against the
lease before the new lease will be issued. . Two or more outstanding
leases may be combined into a single lease where held in common
ownership and the lands are sufficiently compact to justify their in-
clusion in one lease.

21. Acreage linitation.-All leases operated under a cooperative or
umit plan for the development and operation of any area, field, or
pool approved by the Secretary of the Interior, are excepted in de-
termining holdings or control under the provisions of any section
of the act of February 25, 1920, as amended.

22. Rights of way for pipe ines.-Applications for rights of way
under section 28 of tle act as amended. will be governed by the regu-
lations of February 21, 1931 (Circular 1237, 53 I. D. 277), in so far
as applicable, appropriate changes being made in the forms pre-
scribed to make them applicable to rights of way cases arising under
this provision of the act for pipe lines to be constructed, maintained
and operated as common carriers. In approving such right of way
grant it shall be specifically stated that such pipe line shall be con-
structed, operated, and maintained- as a common carrier and that the
grantee shall accept, convey, transport, or purchase without discrimi-
nation oil or natural gas produced from government, lands- in the
vicinity of the pipe line in such proportionate amounts as the Secre-
tary of the Interior may, after a full hearing with due notice
thereof to interested parties and a proper finding of facts determine
to be reasonable, and, in addition that the use of such pipe line for
the transportation of oil or gas shall be limited to oil and gas pro-
duced in conformity with State and Federal laws, including laws
prohibiting waste. -

Failure on the part of the'grantee tofulfill the conditions imposed
by the act shall be grounds for forfeiture of the grant by the United
States District Court for the district in which the property or some
part thereof is located, in an appropriate proceeding.

FRED W. JOHNSON,

c-omn sioner.
I concur:

W. C. MENDENHALL,
Director, Geological Survey.

Approved: 
;.ScHAROLD L. IKEStr.

; < } : > Secretary. E : i g X-:I :
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WITNESSES AT HEARINGS IN LOCAL OFFICES IN CASES ARISING
IJNDER TAYLOR GRAZING ACT-AUTHORITY OF THE SECRE-
TARY OF, THE INTERIOR, INCLUDING POWERS OF DELEGATION

opinion, May 9, 1936

TAnOR GRAZING AcT-APPEALs FaoRom ADINISTRATIVE OrrcS-LocAL HEAR-
INGs-ATJTHoITY OF THE, SEORETARY OF (THE INTRRIOR-DIRGATIoNU OF
AITTHORITY.

The Taylor Grazing Act (Act f June 28, 1934, 48 Stat. 1269), directs the
Secretary of the Interior to provide, by appropriate rules and regulations,

'for local hearings on htppeaks' fiio the dedisions of.adrhinistrative officers
* in matters; arising in connection with the administration of the act, such
hearings to be conductedl"in a manner similar to the procedure in the land
department" of the national Government. Heldj That since registers of
local land offices are by statute authorized to issue subpoenas and admin7
ister oaths to witnesses, who are entitled to receive fees and mileage for
attendance, and since the Secretary of the Interior is directed by section 2
of the act to "establish such service * * * and do any and all things
necessary". to accomplish the purposes. of the act, it follows that regial
graziers may be directed by the Secretary to issue subpoenas and- adninr-
iter oaths to witnesses in grazing appeals, and that the witnesses are
entitled to receive fees and mileage for attendance.

MARGOLD, Solicitor:
* At the request of the Director .of Grazing, certain questions re-

lating to the conduct of local hearings on appeals from the decisions
of administrative officershave been submitted to me for opinion.
The Director refers to sections 2 and 9 of the Taylor Grazing Act
(Act. of June 28, 1934, 48 Stat. 1269), the significant portions of
which are quoted respectively:

The Secretary of the Interior shall make provision, for the protection,
administration, regulation, and improvement of such grazing districts as may be
created under the authority of the foregoing section, and he shall imake such
rules and regulations and establish such service, enter into such cooperative
agreements, and do any and all things necessary to accomplish the purposes
of this Act and to insure the objects of such grazing districts, namely, to
regulate their occupancy and use, to preserve the land and its resources from
destruction or uxwcessarv injury, to provid for the orderly use, Improve-
ment, and development of the range, * *

* * * The Secretary of the Interior shall provide by appropriate rules
and regulations for local hearings on appeals from the decisions of the admin-
istrative officer in charge in a manner similar to the procedure in the land
department. * * *

The Director's questions follow:
1. Can the language quoted above be construed so as to give the Secretary

of the Interior the authority to subpoena witnesses for local hearings, compel
their attendance, administer oaths to witnesses, and 1pay them mileage and
per diem for their attendance?
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'-2. If" question 1'- is answered in the:'affirmative, can the Secretary of the
Interior delegate such authority to the Director of Grazing or any regional
grazier ? -

For the reasons set forth in the discussion to follow, I am of the
opinion that both qaedtions are to be answered in the affirmative.
The two questions -are related, and the answer to- question 2 become
apparent in the consideratidn of uestion 1, which in a preliminary
way-involves two sjsidiaxy questios: first. that of the interpreta-
tion of sections 2 and 9 -of the- Taylor Grazing Act, and second, assum-
ing that an interpretation in favor of the authority of the Secretary
of the Interior is proper, whether the exercise of such authority
transcends the limits-of administrative functions.

Revised Statutes, section 2234 (Tit. 43, U. S. C., Sec. 72), provides
for the appointment, by.-the President with the advice and consent of
the Senate, of a register for each district land office. Revised Statutes,
section 2246 (Tit. 43, U. S. C.,:Sec. 75), authorizes the register "to
administer any oath required by law or the instructions of the Gem-
eral Land Office, in connection with the entry or purchase of any tract
of the public lands." The Act of January 31, 1903 (32 Stat. 790),
provides in part,: X

That registers and receivers of the land office, or either of them, in all matters
requiring a hearing before them, are authorized and empowered to issue
subpoenas directing the attendance of witnesses, which subpoenas may be served
by any person by delivering a true copy thereof to such witness, and when served,
witnesses shall be required to attend in obedience thereto: Provided, That if any
subpoena be served under the provisions of this Act by any person other than
an officer authorized by the laws of the United States, or of the State or Terri-
tory in which the depositions are taken, the service thereof shall, be proved by
the affidavit of the person serving the same: Provided further, That' said
subpoenas shall be served within the county in which attendance is required,
and at least five days before attendance is required.

SEC. 2. That witnesses shall have the right to receive their fee for one day's
Ittendance-and mileage. il advance. The fees and mileage of witnesses shall be

the same as that provided by law in the district courts of the United States
in the district in which such land offices, are situated; and the witness shall be
entitled to receive his fee for attendance in advance from day to day during
the hearing.

Smc. 3. That any person willfully, neglecting or refusing obedience to such
subpoena, or neglecting or refusing to appear and testify when subpoenaed his
-fees having. been paid if demanded, shall be deemed' guilty of a misdemeanor,
for which he shall be punished by indictment in the district court of the United
States or in the district courts of the Territories exercising the jurisdietion of
circuit or district courts of the United States. * * *

Sm. 4. That whenever the witness resides outside the county in which the
hearing occurs, any party,. to the proceeding may take the testimony of such
witnes' in the county of such witness's'residence in the form of depositions-by
giving ten days' written notice of the time and place of taking such depositions
to the opposite party: or parties. The depositions: may be taken: before any

525
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United -States commissioner, notary public, judge, or clerk of a court, of
record * * .

The foregoing statutes manifestly define certain phases of "the pro-
cedure in the, land department", and there can be no doubt, therefore,
that the Secretary of the Interior is authorized by section 9 to provide
for hearings in grazing-matters to be conducted "in a manner similar"
to the procedure outlined in the quoted statutory provisions. The
exact application of section 9, however, raises the question whether
subpoenas must be issued and oaths administered by registers of the
Land Office or whether the exercise of these functions may be dele-
gated to regional graziers in the Division of Grazing. In my opinion,
section 9 clearly authorizes the latter. It is to be. noted that no pro-
vision of the Taylor Grazing -Act pirports to create a service or to
designate a then existing bureau or division for the'administration
.of the act. To the contrary, section 2 provides that "the Secretary
of the Interior * * * shall make such rules and regulations and
establish such service, * * * and do any and all things necessary
to accomplish the purposes of this Act - * *." -[Italics added.]
it should be further noted that section 9 directs'the.Secretary to pro-
vide for local hearings to be conducted, not by the Land Department,
but in a manner similar to the procedure in the Land Department. It
seems clear that while Congress intended the procedure in -grazing
appeals to be similar to -that in land appeals, it intended to
leave to the Secretary of 'the Interior the establishment of a complete
and separate service for the administration of the act, including the
designation of persons to carry out the procedural functions for
which provision had been made in the statutes relating to the public
lands. - ' -

It is therefore my opinion that on the basis of interpretation alone
the Taylor Grazing Act requires that both the Director's- questions
be, answered in the affirmative. The question remains, however,
since the authority of a register is more. -directly derived from statu-
tory enactments, whether the exercise of these functions by a regional
grazier may b open to attack on the ground that Congress has unt
lawfully delegated legislative authority to an administrative officer.
The legality of the delegation -of authority conceivably may be tested
in a prosecution based- on disobedience to, a subpoena, under section
3 of the Act of January 31, 1903, quoted s-praj or' in a prosecution
for perjury, under-section 125 of the Criminal Code (Tit.18, 1U. S. C.,
Sec. 231),> which provides: 

Whoever, having taken an oath' before a competent tritbunal, offlcer, or
-person, -in any case in which a law of the United States authorizes an oath
to- be admn istered, that'he will testify, declare, depose, or certify truly,' or that
any written testimony declaration, deposition, or certificate by him subseribed,

t V.
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is true, shall willfully and contrary to such oath state or subscribe ifanyma-
terial matter which he does not believelto be true, is guilty of perjury, and
shall be fined not more than $2,000 and imprisoned not more than five years.
[Italics added.]

Congress having expressly authorized grazing appeals to be con-
ducted in a manner similar to theiprocedure in the Land Department
and having authorized the Secretary of the Interior to "establish
such service * * * and do any and all things necessary to ac-
complish the purposes" of the Taylor Grazing Act, it is clear that an
oath administered to a witness, by a regional grazier, pursuant, to
departmental regulations, is an oath taken "before a competent
*' * * officer" in a case "in. which alaw. of. the United States
authorizes an oath to be administered", and that an indictment for
a violation of section 125 of the Criminal Code may be predicated on
false testimony given in such a proceeding. This conclusion is
,supported by the decisions in United States v. GrinaUd, 220 U.d S.
506, and United States Y. Sniul, 236 U. .S. 405. The following is
from the opinion of the court in the Sn'tyll case (pp. 408-409)

The charge of crime must have clear legislative. basis. * * * t cannot
be doubted that a charge of perjury may be based upon § 125 of the Criminal
,Code where the affidavit is- required either expressly by an act of Congress or
by an authorized regulation of the General Land Office, and is known by
the afflant to be false in a material statement. That, is, the Land Department
has authority to make regulations which are not inconsistent with law and
are appropriate to the performance of its duties (Revised Statutes, §§ 161,
441, 453, 2478), and when by a valid regulation the Department requires that
an affidavit shall be made before an officer otherwise competent,. that officer
is authorized to administer the oath within the meaning of § 125. The false
swearing is made a crime, not by the Department, but by Congress; the statute,
not the Department, fixes the penalty. United States v. Grimaud, 220 U. S.,
p. 522.

The same reasons may be invoked in support of a prosecution for
disobedience to a subpoena under section 3 of the Act of January 31,
1903, supra.

It is therefore my conclusion that the Secretary of the Interior,
pursuant to the provisions of the Taylor Grazing Act, has the au-
thority to promulgate regulations directing regional graziers to
subpoena witnesses to testify in grazing appeals, to compel their
attendance and to administer oaths to them, and that the .witnesses
are entitled to receive fees and mileage under the Act of January 31,
1903, supra. ;

Approved:
OI nmaLS WEST,

Under Secretary.
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VGRAZING FEES-AMENDMENT OF RULES APPROVED MARCH 2,
1936

DEPARTMENT OF THE INTERIOR,

-DIVISION OF GRAZING,

'Washington, D. C., May 15,1936.
The paragraph of the Rules for Administration of Grazing Dis-

tricts, approved March 2, 1936, which provides for the collection of
grazing fees (page. 3) reads as follows:

A grazing fee of five (5) cents per head per month, or fraction thereof, for
each head of cattle or horses and one (1) cent per month, or fraction thereof,
for each sheep or goat shall be collected from each licensee except free-uselicensees. -.

Field representatives of this Division have advised that in the ad-
ministration of this provision of the rules the 30-day minimum basis
for collection of fees would be inequitable or work a hardship on the
licensees in numerous: cases. It is therefore recommended that the
said paragraphf be amended to read as follows: 

A grazing fee of five (5) cents per month for each head of cattle or horses
and' one: (1) cent for each sheep or goat shall be collected from each licensee
except free-use licensees, but where the grazing period involves a fraction of a
month the grazing fee for such fraction shall be charged on a daily basis pro-
rated on'a'30-day month.'

F. R. CARPENTER,
Director.

. Approved:
CIIARLES WEST,

AetinJq'Secretary of the Interior.

SUSPENSION OF ANNUAL ASSESSMENT WORK ON MINING CLAIMS

[Circular No. 1388]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Washington, D. C., May 19, 1936.

REGISTERS, UNITED STATES LAND OFFICES:'
vFor your information, and in order that you may inform in-

quirers relative thereto, your attention is called to the Act of April
24, 1936 (49 Stat. 1238), providing for the suspension of annual
assessment work on mining claims held by location in the United
States, and reading as follows:

Be it enacted by the Senate and Hruse of Representatives of the United
States of America in Congress assembled, That the provision of section 2324
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of the Revised Statutes of the United States, which requires on each mining
claim located, and until a patent has been issued therefor, not less than $100
worth of labor to be performed or improvements aggregating such amount to,
be made each year, be, and the same is hereby, suspended as to all mining
claims in the United States during the' year beginning at- 12 o'clock meridian
July 1, 1935, and ending at 12 o'clock meridian July 1, 1936: Provided, That
the provisions of this -Act shall not apply in the case of any claimant not
entitled to. exemption from the payment of a Federal: income tax for the
taxable year 1935: Provided further, That every claimant of any: such mining'
claim, in order to obtain the benefits of this Act, shall file, or cause to be
filed,% in the office where. the location notice or certificate is recorded, on or
before 12 o'clock meridian July 1, 1936, a notice of his desire to hold said
mining claim under this Act, which notice shall state that the claimant, or
claimants, were entitled to exemption from the payment of a Federal income
tax for the taxable year 1935: And provided further,. That such suspension of
assessment work shall not apply to more than six lode-mining claims held by
the same person, nor to more than twelve lode-mining claims held by the
same partnership, association, or corporation: And provided furthier, That such
suspension f assessment work shall not apply to more than six placer-mining
claims not to exceed one hundred and twenty acres (in all) held by the same
person, nor to more than twelve placer-mining claims not to exceed two hundred
and forty acres (in all) held by the same partnership, association, or corporation

attention is called. to the fact that this act does not apply to,
Alaska but applies only to claimants in the United States who are,
exempt from the payment of a Federal income tax for the taxable
vear 1935, and who file on or before 12 o'clock noon July 1, 1936r
in the office' where the location' notice or certificate is recorded, a
notice of their desire to hold the claims under the act. The notice
so filed should state that they were entitled to exemption from the,
payment of a Federal income tax for. the year 1935.

It is to be observed that an individual who files such notice is not,
entitled to exemption from 'performing assessment work on more
th n six lode claims nor on more than six placer claims not to
exceed 120 acres (in all), and that a partnership, associ'ation, or
corporation'is not entitled to such exemption on more than twelve
lode'claims nor oiore than twelve placer claims not to exceed two
hundred and forty acres (in all).

FRED W. JOHNSON,

Commissioner.
Approved:

T. A. WArTERS,
'First Assistant Secretary.;

2068-:E5-VOL. 5 a4
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COLUMBUS . MABRY,

Decided April 16, 1936

OL AND GAS-BOUNDARIES OF GEOLOGICAL STRUCTURE-FUNCTION ADMINISTRA-
TIVE.

'The defining of the boundaries of the geological structures of producing oil
or gas fields, under authority of section 32 of the Leasing Act, is for admin-
istrative purposes and is not a guaranty of geologic character. Accord-
ingly, such boundaries are not to be taken as absolutely and accurately
showing the extent in eaeh instance of the geological structure producing
oil or gas, but they may later be extended or reduced to accord with the
facts.

(OI AND GAS-APPLI6ATION FOR PROSPECTING PERMIT-PRIOR SURRENDER OF
-LEASE-CANGE IN STATUS OF LAND.

One who exercised a preferential right to an oil and gas lease under section
20 of the Leasing Act of February 25, 1920 (41 Stat. 437), the land being
at the time within the limits of a defined producing area, and who later
surrendered the lease, which was duly canceled, is not qualified to receive
an oil and gas prospecting permit for the same land, since embraced within
the permit application of another, even though said land has been elim-
inated from the proven area of the oil field and become subject to oil and
gas prospecting.

WALTERS, First Assistant Secretary:
By decision of November 26, 1935, the Commissioner of. the Gen-

,eral Land Office rejected the oil and gas prospecting permit appli-
cation of Columbus C. Mabry, filed June 19, 1935, for the W1/2 of
lot 1 and all of lot 2 of the NE'/4 Sec. 4, T. 28 S., R. 27 E., M. D. M.,
California, on the ground that an oil and gas prospecting permit
had been issued to Walter R. Movius for the same land on January
25, 1935. At the same time the Commissioner dismissed the protest
of Mabry against the permit issued to Movius. Mabry appealed
from the Commissioner's decision.

Mabry made a homestead entry for the land involved in 1910.
The land was thereafter included in a petroleum withdrawal, and
in 1917 he was given a patent with reservation of oil and gas to the
United States.- See the case of Columbus C. Mabry (48 L. D. 280).

In 1926 Mabry filed an application for an oil and gas prospecting
permit for this land under the preferential provision of section 20
of the Leasing Act of February 25, 1920 (41 Stat. 437). 'The land
had been defined as being within the producing area of the Kern
River Oil Field, and Mabry was held to be entitled to ant oil and gas
lease, but not to a prospecting permit, following the decision in the
case of Matt Mechaley (51 L. D. 413).

An oil and gas lease, under section 20 of the Leasing Act; was
issued to Mabry in 1927, but in 1932 he surrendered the lease and
the Department accepted the surrender and canceled the lease. In
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Febiruary 1933 the Department, on recommendation of the Geolog-
ical Survey, redefined the oil field and this land was eliminated froin
the proven area. 
- Movius filed his permit application on March 21, 1934, and fur-
nished a bond for the protection of the surface owner. He was not
required to serve notice of his permit application on Mabry because
*the latter had already exercised his' preferential right, and having
,exercised that right had surrendered his lease.

In his appeal Mabry contends that the Geological Survey errone-
ously classified this, land as being upon a producing structure and

-that as a result of this erroneous classification he was forced to accept
a lease which could not then be developed; that when the erroneous
Classification was corrected he had the preferred right to a permit
'as provided in section: 20, but was not notified of the corrected classi-
fication or of the permit application of Movius; and that if it had
not been for the erroneous classification he would have been granted
.a permit with the possibility of obtaining a lease at 5 percent roy-
alty in case of discovery of oil or gas, and it would not then -have
'been necessary tot pay rental or maintain a lease bond prior to
-discovery.

It does not appear that there is any valid ground for the conten-
tion that the Geological Survey, or the Department, made an erro-
neous definition of structure. It is provided in section 32 of -the
Leasing Act that "the Secretary of the Interior is authorized - * *

to fix and determine the boundary lines of any structure, or oil or
*gasi field, for the purposes. of this act." The boundaries of the geo-
logical structures of producing oil or gas fields can not always be
so determined that they, will not be subject to change; they may be
extended or they may be reduced. The boundaries are defined for
administrative purposes but can not be taken as absolutely and accu-
rately showing the extent in each instance of the geologic structure
producing oil or gas.

Section 20 of the Leasing Act provides that under certain conditions
a surface owner or claimant of lands "shall be entitled to a preference
right to a permit and to a lease, as herein provided, in case of discov-
ery." The appellant was notified of his preferred right and he exer-
cised his preference right by taking a lease for this land. Having
exercised his preference: right and having obtained a lease, in accord-
ance with the ruling in the Mechaley case, supra, Mabry. had no
further preferred right. When he surrendered his lease the possible
oil and gas deposits in the land were open to disposition 'by the
Government without any further right in him, and when the struc-
ture was redefined the deposits became subject to disposition to the

*first qualified permit applicant. .
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In the case of WSare v. Rink, (50 L. D. 405), the Department held-
that nonaction on the part of one to whom was accorded a preference
right to an oil and gas prospecting permit by section 20 of the Act of
-February 25, 1920, after service of notice upon him by a permit appli-
cant in accordance with a regulation of the Department issued pursu-
ant to that act, created, a constructive waiver of- the preference right
which estopped him front ever thereafter asserting the right,not-
withstanding that the application in connection with which the notie
was served was disallowed.

The appellant has cited and attempted to rely on the unreported
debision of the Department of August 18, 1935, in the case of Ben-
jamin F. Dowd v. Lee N. Layport (A-17496, Sacramento 027730,
027818). In that case a surface owner of land had filed a prospecting
permit application under section 20 of the Leasing Act, but this appli-
cation was rejected under the conservation order of March.13, 1929-
Thereafter in July 1932 he filed a permit application for the same
land which was junior to the application of another person who had
not served notice on the surface owner. The Department held that
as the surface owner's first application was rejected without fault on
his part he could not be held to have exercised his preference right.

In the present case there is no question about the exercise of prefer-
ence right. It is true that in the exercise of that right Mabry accepted
a lease, but he exercised the preferred right that he had. Thereafter
there was no further preferred right to be exercised.

The decision appealed from is
Affirmed.

UNITED STATES v. STATE OF CALIFORNIA ET AL. (ON
REHEARING)

Decided May 20. 1936

PRACTIcEINFORMAIJTY IN PROCEDURE.

Mere informality In bringing a matter to the attention of the Secretary
should not prevent a consideration of its merits.

REOPENING OF CASE-WHEN PROPER.

A case should not be reopened on the basis of additional facts unless proof
of-those facts would warrant a change in the previous action.

STIPUIATIYN IN PRiOR AcTioN-EFEECT UPON SUBSEQUENT AcTIoN BETWEEN SAME
PARTIES.

A stipulation in one action affects another between the same parties only
if it is of such- a nature as to warrant a dismissal of the action as a
matter of law or if either the agreement upon or the performance of its
terms tends toward a determination of the issue involved.

STIPULATION PURSUANT TO RESOLUTION OF CONGRSS-ScoPi.

A stipulation made pursuant to a joint resolution of Congress is not binding
upon the parties beyond the limits fixed by the resolution.
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lANDs WITHIN SCHOOL GRANTS-WHETIiR "KNOWN MINERA LANDS"- LANDS
IN RAILROAD GRANTS-SIMLAITY OF TEST.

In determining whether lands' within school grants are knoWn mineral lands
the same test is applicable' as that applied to lands, in railroad grants,
Congress clearly having intended to dispose of WIl miineral lands in only
one way, namely, under the mining laws. (Cited, Minin Company v. Con-
solidated Ming Company, 102 U. S.' 167; Deffeback V. Ham/ce, 115 U. S.
*892.-) Tile0 fact that railroad'- grants: except nvineral lands 'expregsl
whereas! school grants. except them only -by 'inference strehgthens rather
than weakens the- argument that the same test is,, properly 'applicable in
both classes of cases, for the existence of the expres exception in the one
was one of the important factors which led. the-iSuprenie' Court to infer
the existence of the same exception in: the other.

D'KNOWN MINEXAL -LANDS" ExcEPTED, FRO SoL GRANT WITHOUT POOF- OF
DISCOVERY-WH1tN SJECT TO DISPOSAL UNDER MINING LAWS.

Lands -may be "kiown mineral 'lands" and therefore excepted froin: a school
land grant although no actual discovery ofn mineral has been made thereon.

)( Such lands so excluded from the grant without proof of- discovery would
still be subject to disposition under the mining laws :upon proof of dis-
covery just like other lands containing the same mineral.

CAIFORNIA SCHOOL0 GR A~v---BAsIS FOx EXCINTION OF RMINEAL LAND.--

The California school grant act (Act of March 3, 1853, 10 Stat. 246), con-
strued in Mining o. v., Consolidated Mini g Co, 102 U. S. 167, was en-
acted many years before the Federal mining laws and long before Cofgtess
made any provision for the *acquisition of mineral' land on proof of dis-

- icovery.. 'The basis for the exception of-mineral land from. that grant, read
into the act by the Supreme Court, had nothing to do with discovery, but
was spelled out from a long and varied list of Congressional enactments,
including railroad grants, dealing with the disposition. of the public do-
main, -and which reflected a consistent Congressional practice not to give
-away the mineral lands, but rather to reserve them for future disposition
in accordance with such policies as Congress should from time to time
deem expedient.

"KsbWN MINERAL CARACTER" OF PBLIC LANDIATHORITY OF SEOREARY I
DETERMINING APPLICABLE TEST.

InI determining whether a tract of public land was of known mineral char-
:acter on a certain date the Secretary is not bound by an erroneous test
since discredited and abandoned merely, because that test happened to be
improperly current in the Department on that date.

SERETARY OF THE INTERIOR-DIsMIsSAL - OF PROOHDINS-WHEN BEYOND
-iAUTHrOITY. . -:' :;- 

-dismissal by the Secretary of proceedings on the basis of an alleged rule
of law, the decision of which is not reasonably necessary or incidental to
a determination of the only proper issue in the case, would be beyond his
authority. -

SEORARY OF THE INTERIOR-OFFICIAL AuTHORITY-NoT APELATE ONLY.

The authority of the Secretary of the Interior is not appellate only, and
he may -inquire into a case de novo.

SRYIARY OF THE INTERIOR-OFFIOIAL AUTHORITY-SOURCE AND EXTENT.

The -authority finally to determine the issue of fact as to the known mineral
character of -public land is conferred by law on the. Secretary and no stat-
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* ute has ever authorized any delegation by.Jhim of that authority~ -epart-
xmental rules and regulations referring issues of. fact to officials of the-
General Land Office were "designed to facilitate the, Department in the-
dispatch of business, not to defeat the supervision of the Secretary." (See
Knight v. United States Land Association, 142 U.. S. at p. 178.) They can--
not and do not operate to deprive the Secretary of any authority which he
possesses under the law. West v. Standard Oil Company, 2.78 13. S. 200.

SECRETARY or THE INTERIOR-CONCLiRING DEcIsIONs BELow NOT CONCLUSIVE.

While the findings of registers' upon the weight and interpretation to be
given evidence adduced at hearings before them, and the affirmance of
their findings by the General Land Office, are matters which may well
be considered and given weight by the Secretary in cases before him on
appeal, they do not preclude him from making other or different findings.

MINERAL LAND-SCHOOL SECTION, CALIFORNIk-WHE N MINERAL, CHARACTESR
KNOWN. 

Held, That Sec. 36, T. 30 S., R. 23 B., M. D. B. & M., California, was kfiown
mineral (oil and gas) land before, on, and after January 26, 1903, the-
date when the survey officially establishing the boundaries of the section.
was approved by the Commissioner of the General Land Office.

IOKE]3S, Secretary. .,,, \
On January 24, 1935, I reviewed and reversed a decision of the.

Commissioner of the General Land Office affirming the dismissal by
a substitute register of adverse proceedings affecting all of the land.
in Section 36, T. 30 S., R. 23 E., M. D. B. & M. I found as a fact.
that section 36 in question was chiefly valuable for oil and gas. and
thaf its mineral character was known before, on, and after January
26, 1903, the date when the survey officially establishing the bound-
'aries of the section was approved by the Commissioner.

The claimants havre moved for a rehearing on grounds which chal-
lenge, in much detail, the propriety of the subordinate and ultimate
findings of fact as well as the conclusions of law contained in my
opinion of January 2, 1935. Careful consideration has been given
to each of the grounds urged by the claimants, and the -entire case
has been reviewed again in the light of them. However, I have been
able to find no reason either to change my prior decision or to grant.
the motion for a rehearing.

In view. of the comprehensive survey of the case made in that.
decision, no legitimate purpose would be served by a lengthy re-
*statement of my views such as a full discussion of the grounds.
urged for a rehearing would entail. I therefore shall confine my-
'self' here to a brief consideration of the wfew contentions advanced
by the claimants that seem to merit special comment aid' that have
not been fully disposed of in the decision already rendered.

The claimant Pan American Petroleum Company calls attention
to a stipulation, entered into on January 17, 1933, in a Federal re-
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ceivership proceeding involving its assets, whereby it was agreed that
"uponth'e receipt * = * of a certain sum of money * * * the
United States would make no further claim to any assets, mortgaged
or otherwise, in the hands of the said Receiver of Pan American
Petroleum Coinpany" (Pal American brief on motion for rehearing,
p. 6). This stipulation is said to have been authorized by Congress
on May 3, 1933 (S. J. Res. 13, 48 Stat. 30), to have been approved.
by the court having jurisdiction over the receivership on May 19,,
1933, and to have been consummated on behalf of the Pan American
Company on May 14, 1935, through the payment to the United States
of the sum of $5,500,000. Without spelling out its reasons in detail,.
the company invokes the stipulation and payment thereunder as a
special ground for granting its motion for a rehearing.

Counsel for the Government object to my, consideration of this
ground because (1) it has not been raised by some appropriate form
of verified supplemental pleadings (2) it is.r not. germane to this:
proceeding, and (3) it raises a question, which I have n jrisdiction
to determine. '

Mere' informality in bringing the matter to my attention should
not, I believe lead to a refusal to consider the merits of the point
raised by the Company. If the facts, as stated by the claimant,
justified a rehearing, I should not hesitate to grant the motion and
afford the Company an opportunity to file supplemental pleadings:
and thereafter to adduce such additional evidence as might be neces-
sary. As to the other two objections, however, I agree that I am
not concerned here with the effect that the stipulation may have in
any future court proceedings brought: by the United States against
the Pan American Company, either to recover possession of the land.
or to call the Company to account for the pr6ceeds of oil and gas
already extracted therefrom. That is a question that must await
judicial determination if litigation proves necessary. My own duty
is. to decide only whether the facts asserted by the Company with
respect to the stipulation should lead me to reopen this proceeding
by granting its motion for a rehearing.

A reopening of the proceeding on the basis of the facts invoked
by the Company obviously would not be justified unless proof of
those facts in 'the reopened hearings would warrant a dismissal of'
the contest so far as the Pan American Company is concerned. A
dismissal oll the merits,1 as counselb for 'the Government 'point- out,
is justified in this case if, and only if, section 36 in the Elk Hills
was not known mineral land in 1903. This is the ultimate question
of fact upon which the finding must rest, and the only one which I
have jurisdiction to decide in this proceeding. West v. Standard OiT
Conmpan 28 U. S 200.. The stipulation has no bearing,-whatso-
ever on this issue. Neither the agreement upon nor the performance
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of its terms could have the slightest tendency -to show whether or
not section 36 in question was known mineral land in 1903.. Con-
,sequently,.proof of these facts.could not possibly justify a revision,
,on the merits, :of my original decision.

If the motion for a rehearing is supportable at all, it can be only
because it warrants a dismissal of the proceedings as against the
Pan American Company as a matter of law, despite the absence of
any reason to change the ultimate finding of fact already made.
That this is the ground actually invoked by the Pan: American Com-
pany. is borne. out by the assertion in its brief that "the Government
has duly waived" its "rights and claims" and "is estopped from
further prosecuting this proceeding.".-

A dismissal of the proceeding on the basis of such an estoppel
would, as counsel for the Government contend, be no different in
principle from the dismissal heretofore made by Secretary Fall and
-held,, by the Supreme Court, to have been beyond his jurisdiction.
West v. Standard Oil Co., supra. It would be a dismissal on the
basis of an alleged rule of law, the decision of which is not reason-
ably necessary or incident to the determination of the only- issue
properly before me, . .e., the issue of fact as to the known mineral
character of the land in 1903.

Moreover, I cannot agree that the facts concerning the stipulation
would, if open to consideration, -supply a basis for reopening, the
hearings and dismissing the proceeding as to the Pan American
Company even as a matter of law. In the first place, the stipulation
,only binds the United States, upon receipt of the $5,500,000 "to
make no further claim to any assets in the hands of" the receiver.
Assuming, for the moment, that payment of the money prior to the
termination of the contest proceedings would have estopped the
-United States from further prosecution thereof, the stipulation could
not reasonably be stretched to require the United States to reopen
proceedings which were concluded several months before the -promise
not to do anything further took effect. The departmental proceed-
ings came to an end on January 24, 1935, when my decision was
promulgated. The $5,500,000 was not. paid until May 14, 1935.
Thus, the Pan American Company really is asking the United States
to take, rather than to refrain from taking, further action in the
departmental proceedings; and: by denying. the Company's motion
for a rehearing, I am merely refusing, on behalf of the United States,
to do anything further in the case. By no stretch of the imagination
can such a refusal be said to. be contrary: to the terms of the
stipulation.

Furthermore, even if I now granted the motion for a rehearing,.
it still would not be true that the stipulation would require me to
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dismiss the proceedings irrespective of the merits of my original
fiding 'as' to' the known: mini-er`al caacter ofh land 'in qudstion
To reconsider and reaffirm that finding would not violate -the promise
to. "make no further claim to -any assets in the hands of" the
receiver. The sole.'basis for any claim that the Pan' American
Company can have to the land in question is supplied by a pur-
ported lease of lots 1 and 2 executed by the clainiants Doheny and
Greeley. In view of my original finding of fact as to the known
mineral character of the land in 1903, Doheny and Greeley, who
trace their claim of title to the State' of Califortia, did .not own
the land and conveyed no. interest therein to the .Pan American
Company by virtue of the lease. Consequently, on May 15, 1935,.
the only assets in the hands of the receiver, so far as concerns the
land in question, was a void paper lease. If this be, an. asset at all,,
it certainly is not an asset against which the United States would
be~ma~rg.. a. claim, by-. insistingj.that, ay> original decision. on, the,
merits was correct and should not be disturbed on rehearing. In
other words, the Pan American Company is in no position to-'
invoke the stipulation until it has succeeded in obtaining a reversal
on the merits of the finding of fact finally made on January 24,.
1935. Since it would not have to rely on the stipulation if it were
entitled to a review and reversal of that finding on the merits, it
really is in no position to invoke the stipulation at all.

This conclusion is further reinforced by a consideration of the
circumstances surrounding the entering into the stipulation. Those.
crcumstancesindicate thatthe parties had not the slightest actual,
intention of waiving any claims of the United States against the Pan
American Company that had anything to do with the controversy
concerning Section 36 in the Elk Hills. The claims with respect to
which the parties negotiated arose by reason of certain fraudulent
conveyances of public land made with the criminal connivance of
Secretary Fall. Section 36 here in question was not part of this
land. After extensive litigation the United States obtained, among-
other things, a judgment for $9,277,666.17 against the Pan American
Company by reason of its part in these frauds. It was in order to
collect on this judgment that the United States intervened in the
receivership' proceedings then pending against the Pan American
Company; and it was primarily for the purpose of compromising the
clainrrepresented by, the judgnmrenttdaahev$500,Owas accepted
and paid.

To extend vague language: in a stipulation to claims which the
parties did not intend to cover would be improper in any event.
But even if it were not permissible to ascertain the intended :mean--
ing of broad general language in a stipulation by a reference to
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parol evidence it still would be impossible validly to extend the
stipulation here in question to. any claims of the United States aris-
ing out of the controversy regarding Section 36 in- the Elk. Hills.
The compromise embodied in the stipulation, as. the Pan American
Company itself asserts, was specifically authorized by joint resolu-
tion of Congress (48 Stat. 30). Although drawn up before, it wag
not until after this authorization and in virtue of it, that the sipula-
tion was approved by the court having jurisdiction over the receiver-
ship. The joint resolution contains a careful and detailed statement
of the nature and limits of the authority which it confers. Its lan-
guage, however, confers no authority to include in the compromise
settlement .any claims the United States may have with respect to
the controversy concerning Section 36 in the Elk Hills. On the con-
trary, such authority was plainly withheld; and if the stipulation
purported to cover such claims, whether by inadvertence or design,
it would to that extent be unauthorized and invalid. 

I conclude, therefore, that under no reasonable hypothesis is the
Pan American Company entitled to a rehearing on the ground spe-
cially invoked by it on the basis of the compromise stipulation in the
receivership proceedings.

0: f 0 -02 2 II i i 'i V

Counsel for the Pan American Company contend that I erred in
adopting te test as to known mineral land applied by the Supreme
Court in United States v. Southern Pacific Co., 251 U. S. 1. That
case, counsel point out, related to a railroad grant, whereas this one
concerns a school grant. The California school grant act did not in
terms except mineral lands: The exception was carved out by judi-
cial decision- and the basis relied on by the Supreme Court, as is
clear from its opinions in Mining Co. v.i Consolidated Mining Co.,
102 U. S. 167i and Deffeback v. Hawke, 115 U. S. 392, was, in the
language of counsel for the Pan American Company, "the supposecl
intent of Congress to dispose of them in only one way, to wit, under
the mining laws." (Pan American reply brief, p. 36.) . The mining
laws provided for disposition of mineral lands only on actual discov-
ery of mineral on the land in question. Ergo, Congress intended to
exclude from the California school grant only land on which mineral
actually was discovered prior to the effective date of the transfer of
the land. Unless this is so, counsel claim, "there might result a class
of lands which would not pass by school grants because mineral, but
iwhich could not be acquired under the mining laws because non-
mineral" (Pan American reply brief, p. 36). ;
-If this argument otherwise had merit, I still would-be unable to

see why it should not ber equally. applicable to mineral lands ex-
cepted from railroad grants. The requirements for acquiring such
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lands under the mining- laws are precisely the same as those for
caequiring lands excepted from school grants. Likewise, the under-
lying reason, for excepting mineral lands from railroad grants.is no
different from the reason for . excepting such lands from. school
grants. Indeed, the.SupremneCourt relied on the fact.that the .Con-
gress had made such exceptions froulm railroad grants as one of the
indications justifying the implication of a similar. intention..with
respect to school grants. (See, e: g., Mining Cao. .J Consolidated Mi'-
-ng Co., upra, 102 U. S.,167, at4 174.) Consequently, if -the aromaly
'deprecated by counsel for the Pan American Companyi existed with
respect to school grant lands and justified-a, :fule that actual dis
e'oVery of mineral on the land Was necessary to prevent title from

passing t6 the State uLinder the grant, it also would exist and require
the same rule with respect to railroad grant lands. Thus, counsel
for the Pan American Company really aeattacking the validity of
the-decision in-the Southern Pacific case under the guise of seeking
-to distinguish it.- In substance, they merely are reiterating here ai
argument which has been squarely rejected by the Supreme- Court .
-and which I would not be free to adopt eveni f I deemed it intrin-
sically meritorious.

But the argument is itself a fallacious one. It is not true that
-the- application of the Southern Pacifio. test in school land cases
-would produce an anomalous situationi under which lainds excepted
from a school grant. because they are mineral nevertheless would not
be -subject to diposition nder the miimeral laws becalle-t-h y-wr-7
-not mineral. f.hen land is excluded from a school grant as mineral }

,even thoughn mineral has been found thereon prior to the effec-
tive date of the-grant, it does not follow either that the excluded
land in fact contains no mineral or that the mineral which it con-
tains will: never be discovered. Nor is there any requirement that
'excluded school: grant lands can be acquired under the mining laws
only if mineral has been. discovered thereon prior to the effective
'date'of the school grant.ouch lands, even though excluded from a
-school grant without proof of discovery, would still be subject to
immediate disposition under the mining laws upon proof of discov-
'ery just like any other land containing the same mineral.
-- Furthermore, it is also not true that the exception with respect
to mineral lands- was ~crved out from the California school grant
act by the Supreme Court, because Congress had indicated, an inten-
tion to -dispose of all mineral lands under ining laws requiring
proof of discovery. The California school grant act, construed in
Mining Co. v. Consolidated Mining Co., supra, was enacted many
years before the mining laws and long before Congress made any
provision for the acquisition, of mineral land on proof of discovery.
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The basis for the exception had nothing to do with discovery. It
WasS spelled' out frm a long and varied list of Congressional enact-
ments (including railroad grants) dealing with the disposition of
the public domain which reflected a consistent Congressional prac--
tice not to give away the mineral lands but rather to reserve them
for future disposition in accordance with such policies as Congress
should from time to time deem expedient. In the words of the,
Supreme Court (102 U. S. 167, at 174)

The purpose of these provisions was undoubtedly to reserve these lands, so,
much more valuable than ordinary public lands, and the nature of which
suggested a policy different from other lands in their disposal,: for such
measures in this respect as the more matured wisdom of that body, which
by the Constitution is authorized to dispose of the territory or other property
of the United States, should afterwards devise.

There is no justification for assuming that Congress exceptedi
mineral lands from the California school grant merely, in order to
dispose of them exclusively in accordance with the particular min-
ing laws that would be the first thereafter to be enacted and only
on proof of discovery. There is no reason, for example, why Con-
gress could not have reserved the mineral lands for the use of the
United States; and such a reservation has in fact been made with.
respect to the very land involved herein (Naval Petroleum Reserve
No. 1; Executive order of September 2, 1912; Act of June 25, 1910,.
36 Stat. 847). Similarly, there is no reason why the land could not
have been reserved for disposition under laws that require no proof'
of discovery; and this, too, has in fact come to pass with respect
to all unroserved mineral lands which, like the land here in ques-
tion, are chiefly valuable for oil or gas (Act of August 21, 1935,
49 Stat. 674). This being so, there can be no merit to the conten-
tion of counsel for the Pan American Company that the necessity
for disposing of mineral land, excepted from a school grant, exclu-
sively under mining laws requiring proof of discovery, precludes;
the application in school grant cases of the test as to known mineral
land approved by the Supreme Court in railroad giant cases. The
fact that railroad grants except mineral lands expressly, whereas;
school grants except them only by inference, strengthens rather than
weakens my conviction that the same test is properly applicable in
both classes of cases, for the existence of the express exception in
the one was one of the iportant., factors- which;- led-the-. Supreme -
Court to infer the existence of the same exception in the other.

; 7 ~~~~II I 

Counsel for the claimant Standard Oil Company of California
submit that the test of known mineral land applied by the Supreme
Court in Diamond Coal Co. v. United States, 233 U. S. 236, and in
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Southern Paceic Co. v. United States, 251 U. S. 1, is not the one
employed in the Department in 1903; that under the departmental
test actual discovery and development of mineral deposits on the
land in question would have been required; and that it is my duty
to dispose of the present controversy concerning the known mineral
character of land in 1903 in accordance with the rule then prevailing
in the Department.

-I cannot agree that I am bound to decide the issue of fact raised
in this proceeding in accordance with an erroneous and now
thoroughly discredited and abandoned test of known mineral land
merely because that test happened to be improperly current in the
Department in 1903. I would not be inclined to do so in any case,
and in this particular case my right to refuse virtually has been
upheld by the Supreme Court.

In substance, the argument of counsel for the Standard Oil Com-
pany is the very one that, during prior stages of this controversy,
was pressed successfully on Secretary Fall and unsuccessfully on the
Supreme Court. lVest v. Standard Oil Co., 278 U. S. 200. If I ap-
proved it now, I, too, would have to dismiss the proceeding without
inquiry into the mineral character of the land within the meaning
of the DManond Coal and Southern Pacifle cases. Indeed, like Secre-
tary Fall, I would have to dismiss the proceedings without any
factual inquiry at all, for the absence of any mineral discovery or
development in Section 36 in the Elk Hills is just as. clear ad
admitted on the case before me as it was before him.

In any circumstances it would be a sufficient answer to the Stand-
ard Oil Company's contention that the argument has been consid-
ered by the Supreme Court and found wanting. In the West case
the Supreme Court declared that (278 U. S. 200, 218, 221):

*: * * Secretary Fall did not hear evidence or make a determination on
the issue of fact as to the known mineral character of the land within the
meaning of the decisions in Diamond Coal Co. v. United States, 233 U. S. 236,
and Souther'n Paciftc Co. v. United States, 251 U. S. 1; and this because. he
deemed the fact in issue of no legal significance. * * *

When Secretary Fall undertook to determine, not as a fact whether the land
was known to be mineral in 1903, but as a proposition of law that, because of
other conceded facts, the Company's title had become unassailable, he acted
without authority; and the order of dismissal based thereon did not remove
the land from the jurisdiction of the Department.

Even if the Department rule in 1903 was as claimed by counsel
foik the Standard Oil Company, and even if I thought the rule itself
a good one, I could not properly apply it here in the teeth of the
foregoing language plainly pointing out, with respect to the very
matter- row before me, that it is my duty to "make a determination
on the issue of fact as to the known mineral character of the land
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within the meaning of the decisions" in the Diamond Coal and South-
ern Pacifc cases.

In view of counsel's persistence in their discredited argument, how-
ever, the departmental decisions have been carefully and exhaustively
reexamined. The result merely has been to verify my original views.
The alleged rule is of itself unjustifiably. narrow; it is doubtful
whether it ever prevailed in the Department; it has not even the
semblance of support in the departmental decisions after 1892; and
the decisions between 1892 and 1903 sufficiently show that no. matte
what the rule might have been up to 1892, the rule current in the
Department in 1903 did not render proof of actual discovery and de-
velopment of a mineral deposit on the, land indispensable to the
establishment of its known mineral character. Holter et al. v. North-
emn Pacifc R. R. Co., 30 L. D. 442; Kern Oil Coimptny v. Clotfelter,
30 L. D. 583, 587. See also InstruQtions, 34 L. D. 194, 198, 200. 

IV

Finally, counsel for the various claimants advance supplementary
contentions to show that I am not at liberty to disturb the register's
findings, after their affirmance by the Commissioner of the General
Land Office, if they are supported by "substantial evidence." They
stress the advantages in judging the weight and effect of the evidence
which the register had by reason of his opportunity to observe the
witnesses and by reason of his personal inspection of the physical
conditions in and around Elk Hills to which the evidence related.
Calling attention to numerous cases in which the existence of similar.
advantages led this Department to refuse to disturb findings of a
register, reached on conflicting evidence, after their affirmance by
the Commissioner of the General Land Office, the claimants charge
me with having exceeded the legitimate scope of my powers of ap-
pellate review. My sole duty, they contend, was to determine
whether the record contained sufficient evidence to support the reg-
ister's findings. Questions regarding the weight and interpretation
of the evidence, as well as those concerning the credibility of the
witnesses, should have been treated as foreclosed by the concurring
opinions below.

The departmental decisions do not go as far as they are sought to
be pressed by the claimants. In none of the' cases that have been
cited did it appear that the Secretary desired to reverse the register
but refrained from doing so because he lacked the requisite power.
In many the Secretary or Assistant Secretary rendering the decision
actually inquired into the merits and expressed his complete agree-
ment with the register's findings. In all the others the affirmance was
based, not on any lack of power to inquire into the case de ovoy
but on a disinclination to do so in view of the conflicting character
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of the evidence andi of the superior advantages enjoyed by the trier
of the facts in evaluating it. Those advantages and the affirmance of
the register's findings by the' Conmmissioner of the General Land
Office udo.btedly are circumstances to be taken into cosieration
by the', Secretary. Where the evidence is conflicting and fairly
evenly balanced they may properly be regarded as a sufficient basis
for refusing to disturb the register's decision. But they are not
circumstances which necessarily preclude, action in cases where the
Secretary, after giving them consideration, nevertheless is convinced
that the reistr's findings should be revised or reversed, because he
misjudged the credibility, or the weight, or the effect of the evi-
dence.. (See Hoter v. Northern Pacific R. R. Co., 30 L. D. 442, 447.)

Any rule denying power to the Secretary of the Interior, in a
public land contest, to make as full an inquiry into the facts as he
deems to be in the public interest would be inconsistent with the very
basis on which is predicated the Secretary's power to pass on such
cases at all. His power flows from the reponsibility imposed uponI
him by the Congress to safeguard the interests of the United States
in .the public domain and to supervise the conduct of the Commis-
sioner. and all the other officials in the General Land Office. As
Secretary Lamar stated in answer to a contention, advanced in
Pieblo of San Franeisco, 5 L. D. 483, "that the Secretary of the'
Interior has notthe power to reverse the action of the Commissioner
upon the survey -of a private land claim pending before him" (pp.
494, 497):

The statutes in placing the whole business of the Department under thej
supervision of the Secretary 'invest him with authority to review, reverse,
amend, annul, or affirm all proceedings in the Department having for thei
ultimate object to secure the alienation of any portion of the public lands, 
the adjustment of private claims to lands with a just regard to the rights of)
the public and of private parties. Such supervision may be exercised by direct\
orders or by review on appeals. The mode in which the supervision shall be
exercised in the absence of statutory direction may be prescribed by such rules
and regulations as the Secretary may adopt.. When proceedings affecting titles
to lands are before the Department the power of supervision may be exercised
by the Secretary whether or not these proceedings are called to his attention by
formal notice or by appeal. It is sufficient that they are brought to his notice.
The rules prescribed are designed to facilitate the Department'in the despatc \
of business; not to defeat the supervision of the Secretary. [Italics added.]

Not long after rendering this decision, Secretary Lamar was ele-
vated to the Supreme Court of the United States and -had an oppor-
tunity authoritatively to affirm his views.in an opinion written for I
the Court in a related case. Knight v. U. S. Land Association, 142
U. S. 161. In addition to quoting the foregoing excerpt from his
prior decision, Mr. Justice Lamar said' (pp. 177-178, 181):

The phrase,' "under the direction of the Secretary of the Interior", as used in
these sections of the statutes, is not meaningless but was intended as an xpres-
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sion in general. terms of the power of the Secretary to supervise and control the
extensive operations of the Land Department of which heis the head. It means
that, in the important matters relating to the sale and disposition of the public
domain, the surveying of private land claims and the issuing of patents thereon,
and the administration of the trusts devolving -upon the government, by reason
of the laws of Congress or under treaty stipulations, respecting the public
domain, the Secretary of the Interior is the supervising agent of the govern-
ment to do justice to all claimants and preserve the rights of the people of the
United States.

: * ' * * e : D : 

It makes no difference whether the appeal is in regular form according to the
established rules of the Department, or whether the Secretary on his own
motion, knowing that injustice is about to be done by some action of the Com-
mnissioner;'takes up 'the ecase and'di5powes~ of it in: aeordance with law and
justice. The Secretary is the guardian of the peopleof the United States over
the public lands. The obligations of his oath of office oblige him to see that
the law is carried out, and that none of the public domain is wasted or is
-disposed of to a party not entitled to it.

These obligations furnish not only the basis but also the measure
of the Secretary's authority. Since his right to review 'decisions
rendered in the General Land Office exists in order to enable him,
to fulfill his duty to see that no part of the public domain is dis-
posed of to a party not entitled to it, the right, in the absence of
compelling reasons to the contrary or of express statutory limita-
tion, should be broad enough to enable the complete and proper
performance of the 'duty from which it is derived. It, obviously is
just as possible for the public domain to be "disposed of to a party
not entitled to it" through errors of fact as through errors of law.
No statute limits the duty of the Secretary to prevent improper dis-
positions of public land only to cases where the impropriety is due
to errors of law. No statute prohibits him from reviewing Land
Office decisions in order to correct errors of fact where, in his judg-
ment, such errors have been committed and, if not corrected, will
operate to vest title to a part of the public domain in one not en-
titled to it. Nor can any such limitation be said to have been im-
posed, apart from statute, by departmental rule, regulation, or
decision. As has already been stated, the departmental decisions
hold at most that the Secretary may, not that he must, affirm con-
curring decisions of a register and the Commissioner of the General
Land Office in cases where the evidence is conflicting and the Sec-
retary is not disposed to review the facts de novo.

But even if the departmental decisions stood for the rule con-
tended for by the claimants, it would be my duty to disregard them
in deciding the present controversy. Under such a rule the Secretary
would be limited to the review and correction of such errors of law 
as the register and Commissioner committed incident to their de-
termination of the issue of fact as to the known mineral character
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of the land. Yet the Supreme Court of the United States hs hd;
with respect to this very controversy that while the Secretary need:
not inquire into the issue of fact, if he does not deem it..adfsisableg
yet, if he refuses to inquire into the facts on. the ground; that thefr
consideration is foreclosed as a matter of law, his refusal cannot
and does not preclude him or 'his successor in -office from redpenifig
the case at a later date in order to investigate and 'decide the issue
of fact on its merits. West v. Standard Oil Co., 278 IT. S. 200. The
reason for the Court's ruling and its applicability to the point here
under consideration are amply indicated in the following quotation
from the opinion of the Court (pp. 220-221):
Authority to determine as a fact the known mineral character of the land
falls naturally to the Secretary as "the supervising agent of 'the government
to do justice to all claimants and preserve the' rights of the people of the
United States" to public lands. Knight v. U. S. Land Ass'n, 142 U. S. 161, 178.
But that authority does not carry the power to relinquish the jurisdiction
of the Department over the land without determining, as a fact, that it was
non-mineral at the time of the approval of the survey. Compare Work V.
Louisiana, 269 U. . 250, 261. The broad power of control and supervision
conferred upon the Secretary "does not clothe him' with any discretion to
enlarge or curtail the rights of the grantee, nor to substitute his judgment' for
the will of Congress as manifested in the granting act." Payne v. Central
Pacifc Railway Co., 255 U. S. 228, 236. See also Burfenning v. Chicago, St.
Paul d. By., 163 U. S. 321; Daniels v. Wagner, 237 U. S. 547, 558. To read
into the legislation, under such circumstances, authority to pass upon the
State's claim of right to the land, regardless of its known mineral character,
would create, by implication, a power in direct contravention of the expressed
intention of Congress that mineral lands were not granted to the State. Thus,
the Secretary would be constituted an agent rather for relinquishing than for
preserving the rights of the United States in the public lands. See Shaw v.,
Kellogg, 170 U. S 312, 337-338i
* When Secretary Fall undertook to determine, not as a fact whether the
land was known to be mineral in 1903, but as a proposition of law that, because'
of other conceded facts, the Company's title had become unassailable, he acted
without authority; and the order of dismissal based thereon did not remove
the land from the jurisdiction of the Department.

I, too, would be acting without authority, if I "undertook to de-
termine, not as a fact whether the land was known to be mineral in
1993, but as a. proposition of law that, because of'. the. concurring.
decisionsaof the register and the Commissioner 'of the General Land
Office, the claimants' title has become unassailable.' No statute. has
ever authorized the slightest curtailment, 'through departmental rule,
regulation, or decision, of the' Secretary's powers of supervision over.
his subordinates in the General-Land Office. No statute has, ever
authorized,-any delegation to' them of the Secretary's authority
finally to determine the issue of fact as to the known mineral charac-
ter of the land. The departmental rules and regulations pursuant to
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which this issue of fact. was referred to the register and the Commis-
sioner were "designed to facilitate the Department in the despatch
of business, not to defeat the: supervision of the Secretary." (See
Knight v.. U. S. Eand Association,.142 U. S. at p.. 178.) The refer-;
ence and the action of the register and the Commissioner thereunder
were purely advisory in character. They could not and did not
operate to deprive the Secretary of the Interior of the authority
which the Supreme Court has held him to have (West v. Standard
Oil Co., supra) "to determine as a fact the known mineral character"
of the lands here in question.

The rule as to the affirmance of concurring decisions of register
and Commissioner is based on general considerations of convenience
rather than on applicable statutory requirement. Such advantages
in judging the credibility, weight, and effect of evidence as a regis-
ter, who actually hears the witnesses, may have over the Conunis-
sioner and the Secretary, who merely review the record of the testi-
mony, are not so great as to provide an absolute guarantee against
error. Nor is, the possibility of error entirely eliminated, when the
Commissioner, after reviewing the case, agrees with the register's
findings. There being a possibility of error, there is room for the
exercise of the Secretary's, supervisory authority, and no mere rule
of administrative convenience can render it improper for him to
do so.

The advantages enjoyed by the register as trier of the facts and
the affirmance' of his decision by the Commissioner of the General
Land Office are, as I have already indicated, mere makeweight con-
siderations whose importance necessarily varies in different cases.
It was and is my duty to evaluate them and to give them due weight
in this case along with all the other circumstances which properly
should govern my decision. To the best of my ability I have done
so, and having done so, I am clearly of the opinion that the register
and the Commissioner erred and that my reversal of their decisions
should stand.

On reviewing all the evidence in the record, and after considering
all the arguments advanced by the claimants, I reaffirm my original
decision, and now again find as a fact that Section 36, T. 30 S., R. 23
E., M. D. B. & M. was known: mineral land before, on, and after Jan-
uary 26, 1903, the date of the approval by the Commissioner of the
General Land Office of the survey officially establishing the bounda-
ries of that section.

The motion for a rehearing is denied.
Motion denied.

[Vol
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NORTH DOME KETTLET/AN HILLS

Opinion, May 27, 19 6

OIL AND GAS LEAsEs-CoMPAcTNEsS OF AREA-LEASING Aor-AUTHORITY TO
AmTEn on WAiVE.

Certain provisions in section 27 of the Leasing Act (41 Stat. 437), as amended
by the Act of July 3, 1930 (46 Stat 1006), and substantially reenacted in
the Act of March 4, 1931 (46 Stat. 1523), authorized the Secretary of the
Interior to alter, hange, or. revoke drilling, producing, and royalty require-
ments of leases of oil and gas lands in order to bring about agreements for
their unit or cooperative development. Held, That these provisions empow-
ered the Secretary to alter or waive requirements of compactness, contained
in section 14 of the Leasing Act, in order to effectuate such agreements; and
action looking to the disturbance of leases previously allowed is not only of
doubtful wisdom but lacks sufficient legal basis.

OIL AND GAS LESES-UNIT PLAN OF DEVELOPMENT-AGREEMENT-EFFOI.

Held, That the action of the Secretary, on January 31, 1931, in certifying, upon
the authority of the Act of July 3, 1930, "that each and every lease that has
been or may be issued that is subject to this agreement for a unit plan of
development and operation for the North Dome of Kettleman Hills shall
continue beyond the twenty years specified in the lease and until the termi-
nation of. the plan", affected all leases subject to the agreement, including
those of tracts not in compact form, and of necessity had the effect of vali-
dating such leases of tracts not compact included in the unitization agree-
ment; and by this action a solemn assurance was given, within the scope of
the Secretary's authority to give the same, that all such leases were to be
deemed valid and effective.

MARGOLD, Solicitor:
Certain memoranda submitted to me raise the question whether

certain oil and gas leases bearing serials 019492, 019419, 019445,
019699, and 019327, issued for land on the North Dome Kettlemani
Hills oil and gas field, were not issued in violation of the requirement
that they shall be issued in compact form prescribed in section14 of
the Leasing Act of February 25, 1920 (41 Stat. 437), and are there-
fore void for the reason they- were issued without authority of law.

The further question is presented that if such leases, or any of
them, were issued in disregard of the requirement mentioned, whether.
it is proper and advisable to recomm6nd appropriate action to cancel
the leases and compel the holders thereof to take in substitution new
leases conforming to the requirement and to account for the losses, in
oil and gas royalties that may have been sustained by the United
States resulting from the disregard of the requirement.

On June 30, 1922, oil and gas prospecting permit (Sacramento
019492) under section 13 of the Leasing Act was issued to Ervin S.
Armstrong for N1/2, Nl/2S/2, S1/2SE,4 SE/4SW'4 Sec. 4, all of
Sec. 10, T. 22 S., R. 17 E., all of Sees. 6 and 8, T. 22 S., R. 18 E,
M. D. M., containing 2547.40 acres. February 19, 1929, the Depart-
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ment approved an assignment of the tracts in Sec. 4 and all of Sec. 6
to George F. Getty, Inc., and another assignment of all of Sec. 10 to
the Standard Oil Company of California.

In January and February 1930, leases under section 14 of the
Leasing Act were authorized and executed for the lands in permit
019492 as follows:

To Ervin S. Armstrong, (a) SW1/4 Sec. 8 at 5 percent royalty
and (b) remainder of Sec. 8 at sliding scale royalty;
To Shell Oil Company and Union Oil Company (Getty), (c)
lots 1 and 2, S½/_NE/4 Sec. 4, El/2SW1A4, lots 6 and 7, Sec. 6 at
5 percent royalty, and (d) remainder of permit area in Sees. 4
and 6 at sliding scale royalty;
To Standard Oil Company of California, (e) NEl/4 Sec. 10 at 5
percent royalty, and (f) remainder of Sec. 10 at sliding scale
royalty.

It will be noticed that practically' a quarter section was granted
as primary acreage in each of the four sections; that all the primary
acreage could have been included in either Sec. 6, 8, or 10, or in Sec. 4,
with the addition of one 40-acre tract.

On June 10, 1924, oil and gas prospecting permit (now Sacramento
019699) was issued under section 13 of the Leasing Act to Roy N.
Ferguson for all of Sec. 24, T. 22 S., R. 17 E., all of Sec. 30, N1/2 Sec.
32, T. 22 S., R. 18 E., N/2 Sec. 4, T. 23 S., R. 18 E., containing 1929.37
acres. Certain contracts were made with respect to royalties, and on
June 29, 1930, the Department approved an assignment of all the
permit except El/2 NE1/4 Sec. 4 to the Bolsa Chica Oil Corporation,
subject to prior agreements as to royalties. On November 8, 1930;
leases under section 14 of the Leasing Act were authorized and
executed for all the lands in permit 019699 as 'follows:

To the Bolsa Chica Oil Corporation, (a) dated March 27, 1930,
240 acres each in Sees. 24 and 30, comprised in two separate
tracts, at a royalty rate of 5 percent, and (b') the remaining per-
mit areas in Sees. 24 and 30, the N-1/2 Sec. 32, W1/2NE1/4 , NW1'
Sec. 4 at a sliding scale royalty;
(c) To Roy N. Ferguson, E/2NE/ 4 Sec. 4 at a sliding scale

royalty.
It will be noticed that the 480-acre primary area could have been'
taken in either Sec. 24 or 30.

On April 16, 1921, oil and gas prospecting permit (now Sacra-
niento 019419) was issued under section 13 of the Leasing Act to
Washing'ton H. Ohsner for all of Sees. 20, 22, 26, and all but
SE1/4SA4 Sec. 28, T. 22 S., R. 18 E., containing 2538.24' acres.
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Assigniments of this permit were approved by the Department on No-
vember 1, 1922, to the Coast Land Company and from the Coast Land
Company to the General Petroleum- Corporation, and on April 11,
1926, to the General Petroleum Corporation of California. The per-
mit was successively extended to April 16, 1929, and final extension
was granted to April 16, 1930, subject to the North Dome Kettleman
agreement approved November 22, 1929. In this agreement it was
provided that:

The Secretary of the Interior offers to the holders of the permits on which
active development is already in progress, the issue of all leases upon the
Elliott (Sac. 019327), Ochsner (Sac. 019419), and Armstrong (Sac. 019492)
permits on the basis of discovery already made; and the issue of all leases
on the Beal, Crum, Ferguson,. and Watson (Sac. 019445) permits when validated
by discoveries as above provided; 8 *

On January 9, 1931, leases under section 14 of the Leasing Act
were authorized and executed for the lands in permit 019419 as
follows:

To the General Petroleum Corporation of California, (a) dated
July 23, 1930, 280 acres in Sec. 20, 160 acres in See. 22, 120 acres
in Sec. 28, 80 acres in Sec. 26, at a royalty of 5 percent, and (b)
to the same company for the remaining permit acreage at a
sliding scale royalty.

The diagram shows the primary acreage is in scattered tracts, non-
contiguous. All of the primary acreage could have been selected in
one body in square form from either Sec. 20, 22, or 26, or a primary
lease could have included all the permit area in Sec. 28 and 40 acres
in Sec. 20 or 22.

,On August 12, 1921, oil and gas prospecting permit (now Sacra-
mento 019445) was issued under section 13 of the Leasing Act to
Douglas S. Watson for SE/ 4SE/4 Sec. 28, all of Sec. 34, T. 22 S.,
R. 18 E., all of Sec. 2, T. 23 S., R. 18 E., M. D. M., containing 1336.32
acres. On May 3, 1928, Watson entered into an agreement with the
Associated Oil Company that in event of discovery he would execute
assignment of the permit to the Associated Oil Company and upon
issuance of leases the 5 percent area shall be equally divided into two
compact parcels and the company would assign or sublet one of said
parcels to Watson; that the lease carrying the graduated government
royalty would be divided between the parties; that the compkny
would assign or sublet one half of the acreage of such lease in alter-
nate 80-acre tracts, subject to no reservation of royalties to the
company. On March 2, 1929, the Department approved an assign-
ment of the permit to the Pioneer Kettleman Company, subject to the
Watson-Associated agreement above mentioned.
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On April 17. and 30, 1931, the Department authorized and exe-
cuted leases under section 14 of the Leasing Act for the permit area
in 019445, dated March 13, 1931, as follows':

To the Associated Oil Company, (a) NE/4 Sec. 34 at 5 percent
royalty and (b) 160 acres in Sec. 34, 360 acres in Sec. 2, at a
sliding scale royalty;
To the Pio)neer Kettleman) Company, (c) NE'1A:NW1/4, NE/ 4SE1/4
Sec. 34, lots 1 and 2 (N/2NE/4), Sec. 2, and 5 percent royalty,
and (d) the remainder of the permit area at a sliding scale
royalty.

It will be noticed that the primary leases could have been selected in
permit 019445 in one body in square form instead'of scattered and
widely separated tracts.

On October 30, 1920, oil and gas prospecting permit (now Sacra-
mento 019327) was issued under section 13 of the Leasing Act to
Amos W. Elliott for all of Secs. 2 and 12, T. 22 S., R. 17 E., and
all of Sec. 18, T. 22 S., R. 18 E., containing 1,933.38 acres. On
October 13, 1924, assignent of the permit was approved to the
Marland Oil Company. By subsequent assignments the interests
in the permit, subject to certain royalties, became vested in the various
lessees as shown below.

On November 22, 1929, leases as of January 7, 1929, were author-
ized and executed as follows:-

To the Marland Oil Company, (a) N1/2SW'/4, S/2NW/4 Sec. 2,
NW1/4 Sec. 12, at a 5 percent royalty, and (b) NE1/4, N/ 2 N W1/4 ,
S/-SW/4 Sec. 2, S½//2 Sec. 12, NW/4, S1/2 Sec. 18 at a sliding scale
royalty; I

To Milham Exploration Company, (c) SE1/4 Sec. 2, at 5 percent
royalty and (d) N1/2 NE1/4 Sec. 12, S½/>NE'/4 Sec. 18, at a sliding
scale royalty;
To the ettleman Oil Corporation, (e) remainder of the permit

* area at a sliding scale royalty.
March 1, 1930, the Department approved assignment of leases (a)

and- (b) from the Marland Oil Company to the Continental Oil
Company, subject to certain prior agreements as to contracts for the
disposal of oil and to certain overriding royalties, and subject also
to the North Dome Kettleman Hills agreement of July 25, 1929.

It will be noticed that the 480 acres that the permittee was entitled
to as a primary lease could have been taken in'one body in either of
the sections involved.

'The leases issued under the above-named serials were those on
the North Dome of the Kettleman Hills field in which the rule as to
compactness of the primary lease acreage was not followed. The

[Vol.
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records in the Department, particularly as to leases issued under
the Armstrong permit, show that the Department in granting such
leases was fully aware that it departed from its interpretation of
section 14 of the Leasing Act, requiring that "the area to be selected
by the permittee shall be in compact form * * * and, if sur-
veyed, to be described by legal subdivisions of the public land sur-
veys", but that it was thought that the special circumstances in these
instances justified a' relaxation 'of the rule.

By decision of January 9, 1929 (52 L. D. 527), the Department
refused to approve assignments that embodied stipulations to the
effect that the primary acreage in the Armstrong permit could be
selected out of two or more full sections, on the ground that selection
would be a circumvention of the principle of compactness, but con-
ceded that in the event a part of the 600 acres in Sec. 4 was selected,
the remaining primary acreage to which permittee was entitled
could be taken in Sec. 10. The question of the selection of the pri-
mary acreage under the Armstrong permit was under consideration,
however, while Dr. George Otis Smith, Director of the Geological
Survey, was engaged in negotiations with the holders of oil interests
on the North Dome Kettleman Hills, in the interest of conserva-
tion, to secure an agreement for unit operation on that structure.
The letters, telegrams, and memoranda in the Department files dis-
close that Dr. Smith urged and obtained a modification of the re-
quirement of compactness as the price for procuring the consent of
Armstrong and his assignees to the proposed unit plan.

On September 26, 1929, the Departmental Committee, consisting of
the former Solicitor, E. C. Finney, and Dr. Smith, in a memorandum
to the Secretary, recommended the issuance of the (a) or primary
leases on the Armstrong permit area as above shown in accordance
with the 'wishes of the parties concerned. The grounds assigned for
this action in the letter of authorization were as follows:

With the approval of this Department the permittee assigned Sec. 10 to the
Standard Oil Company of California; Sees. 4 and 6 to G. F. Getty, and Arm-
strong retains record title to Sec. 8. A discovery of oil having been made, it
becomes important to designate the areas which may be taken under lease at
5% royalty, viz, one-fourth of the entire area, or 640 acres. This is also
important because of the working out of the conservation policy in Kettleman
Hills area. While the leasing law contemplates that lands covered by permits
shall be in compact form and that the areas selected as 5% royalty lands shall
also be in compact form, in this case it was physically impossible for permittee
to select 2,560 acres of contiguous or compact lands. Between each of. the
sections described are located odd-numbered sections passed many years ago to
the Southern Pacific Railroad Company under its land grant. Other interven-
ing lands are covered by the prior titles, claimhs, or filings of others so that the
four sections included in the Armstrong permit are widely separated from each
other. The parties in interest have indicated they desire to select as 5% areas
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to be included in A-leases, the following lands: NE1/,, Sec. 4, SWY4 Sec. ,
NEY4 Sec. 10, and SW'/4 Sec. 8.

In view of the impossibility of taking the permit in contiguous or compact
areas; in view of the diverse ownership of the respective tracts under approved
assignments, and in view of the importance of adjusting the matter in the
interest of conservation of oil and gas in the North Dome of Kettleman Hills,
we recommend that upon proper application by the parties in interest, they be
allowed to select and include in applications for lease at the 5% royalty rate
the said NEI/4 See. 4, SW/, Sec. 6, T. 22 S., R. 17 E., and the SWI/4 Sec. 8,
and NEyj/ Sec. 10, T. 22 S., R. 1 E.

With the exception of the leases granted under 019327, which were
authorized and issued prior to the Armstrong lease, and as to which
no question of the violation of rule of compactness appears to have
been raised, the issuance of the other primary leases hereinabove
mentioned appears to be based principally on the precedent set in the
Armstrong case, and for the purpose of supplying an inducement to
join in the unit plan of operation.

The urgent need for a unit plan of development of the North
Dome and the prompt adoption of measures in the' public interest
to-prevent and check an imminent and enormous waste of oil and
gas and the demoralization of the oil market in California by
flooding the market with an unwarranted supply of cheap gasoline,
and the beneficial effects of voluntary production-curtailment meas-
ures, adopted by the operators and the Secretary of the Interior by
an agreement effective July 25, 1929, between them, with the co-
operation of the Standard Oil Company of California, which owned
in fee, approximately one-half the acreage on the structure, are con-
vincingly set forth in a Report on Petroleum Production and De-
velopment by two senior engineers of the Bureau of Mines appear-
ing in the Report of Hearings before the Subcommittee on Inter-
state and Foreign Commerce 73d Congress, on H. R. 441, pp.
1200-1265.

The agreement of July 25, 1929, was approved by the Secretary on
November 22, 1929. The agreement, among other things, provided
that in lieu of production test to demonstrate discovery necessary to
validate Government leases, wells should be considered completed
when a water shut-off was secured and the drill reached the produc-.
tive Temblor zone. As compensation for those wells shut in, the
agreement provided that the four producing wells of the "discovery
group" should distribute from 10 to 25 percent of their production
equally among the owners of the wells completed but shut in, an
arrangement which the Standard Oil Company of California agreed,
to. The agreement further provided all drilling in the field was to
be suspended until July 1, 1931; that the Secretary' would seek enact-
ment of legislation to enable him to enter into cooperative and uanit-
ization agreements, and that the agreement was to be effective until

[ Vol.
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said date. Provision was made for the allocation of the primary and
secondary acreage, in terms of legal subdivisions, on the Armstrong
lease, substantially as was afterwards granted. The holders of the
interests in the permit areas here in question united in this agreement.

The Secretary recommended to Congress that legislation be en-
acted authorizing him to approve cooperative or unit plans which
would include Government l'a.nds. July 3, 1930, an act was approved
-(46 Stat. 1007), mending sbctions 17 and 27 of the Leasing Act of
February , '1920, and athorizig the Secretary to approve such
plans. Section 17 as so amended contained the following proviso:
That any lease heretofore or hereafter issued under this Act that has become
the subject of a cooperative or uait plan of development or operation of a single
oil or gas pool, which plan has the approval of the Secretary of the Interior as
necessary. or convenient in the public interest, shall continue in force beyond
said period of 20 years until the termination of such plan.

Section 27 as amended contained the following proviso:
That for the purpose of more properly conserving the natural resources of any
single oil or gas pool or field, permittees and lessees thereof and their represen-
tatives may unite with each other or jointly or separately with others in collec-
tively adopting and operating under a cooperative or unit plan of development or
operation of said pool or field, whenever determined and certified by the Secretary
,of the Interior to be necessary or advisable in the public interest, and the Sec-
retary of the Interior is thereunto authorized: in his discretion, with the consent
of the holders of leases involved, to establish, alter, change, or revoke drilling,
producing, and royalty requirements of such leases, and to make such regula-
tions with reference to such leases with like consent on the part of the lessee
or lessees in connection with the institution and operation of any such coopera-
tive or unit plan as he- may deem necessary or proper to secure the proper pro-
tection of such public interest.

Section 2 of the act provided that the amendments should expire
January 31, 1931. Unlder the authority of this act negotiations were
then undertaken by the Departnient which finally resulted in the
approval by the Secretary of the Interior on January 31, 1931, of a
unit plan for the North Dome Kettleman Hills field. The agreement
was with Kettleman North Dome AsSociation, organized as a non-
profit cooperative corporation for the development and operation
of the land subject to the unit agreement on the one part and the
lessees of the United States and others subscribing to the agreement.
The plan covered 11,740 acres of Government land and fee-owned
lands, exclusive of those owned by the Standard Oil Company of
California and a few hundred acres of other fee-owned land held by
the Felix and Huffman interests. Operations of the land defined
by the agreement have since been conducted by the Kettleman North
Dome Association, the temporary agreement of July 25, 1929, having
expired.
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It is considered unnecessary to outline the Provisions of this agree-
ment, except certain stipulations which seem to have pertinent beart
ing on the questions presented here. Section XIV of the agreement
provided, in substance, that it should become effective when the
Secretary of the Interior approved it and certified that it was neces-
sary and advisable in the public interest and when he shall-

(b) certify that each and every lease that has been or may be issued for
lands of the United States and that is subject to this agreement for a unit plan
of development and operation for the North Dome of Kettleman Hills shall con-
tinue beyond the twenty (20) years specified in the lease and until the termina-
tion of said plan; and

(c) with the consent of the holder, certify that each and every lease, as
aforesaid, shall be recognized as. modified (1) as to drilling and producing
requirements, so as to conform to and be satisfied by the drilling and producing
stipulations of this agreement; (2) as to its royalty requirements, so as to
provide that computation of royalty accruing to the United States, irrespective
of the number of wells on the leasehold and the production therefrom, shall be
based on a portion of production allocated to such lease in conformity with the
principle for participation of members set forth in III hereof, provided that the
royalty rate for oil for each lease not at five per, cent (5%) shall be computed
on the average daily gross oil production for each month of the Association's
acreage as follows:

Up to 15,000 barrels per day____ -------------------- 12%0
When over 15,000 and not over 30,000 barrels per day_-_______-_ 162/3%
When over 30,000 and not over 60,000 barrels per day -- ___-___ 20%
When over 60,000 and not over 110,000 barrels per day --__-_-D20%
When over 110,000 barrels per day- - _ _____- ___-_- ___33%3%o

that the above schedule of B lease royalties applies only to Association produc-
tion and is based on an area of 11,740 acres, as stated in XIII hereof, and it is
understood and agreed that for less initial Association acreage the above produc-
tion schedule shall be reduced in the proportion that the actual initial Associa-
tion acreage bears to 11,740 acres. That the royalty on gas, gasoline, and all
hydrocarbons except oil shall be computed as provided in the standard lease
form and the Secretary of the Interior reserves all rights pursuant to Section 36
of the Act of February 25, 1920, supra.

[In accordance with (c) the initial association acreage has been
reduced since to 10,800 acres and the production schedule reduced
conformably.]

The Secretary so certified to the agreement. All of the holders of
oil interests in the permits here involved, as above named and de-
scribed, were parties to the agreement except lessees under the permit
of Ferguson, 019699, the area of that permit being outside the
participating area and having no allocation of production. I

The diagrams depicting the outlines of the structure subject to the
Kettleman North Dome Association and the location of permit areas
here in question with respect thereto disclose that the selection of the
primary acreages in scattered tracts instead of conforming to the
rule of compactness operative at the time the selections were made
has resulted in substantially less royalty to the Government than

Evol.
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would have accrued had the rule been observed. This loss is due to
the fact that primary acreages granted fall almost entirely within
the participating area, while the area subject to the sliding scale
royalties composes the edge acreage.

In his memorandum of March 30, 1936, at the Acting Solicitor's
request, the Director of the Geological Survey has furnished an
estimate of present and probable future money losses to the United
States should the tatus quo not be disturbed. He states no losses
have been sustained in connection with the leases under 019327, as
the entire permit area is .within the 100 percent participating area,
and none under 019699, as the entire permit area is without the
participating area. His estimate of the losses in royalty value on
oil (resulting from the selections of primary acreages under 019419,
019445 and 019492) from April 1, 1931, to January 31, 1936, based
upon an average value of $1 per barrel, amounts to $271,388. The
loss in royalty value on natural gas and one third of the natural
gasoline for the same period is estimated at $108,392.37. On an
assumption of one billion barrels reserve in the Dome, future losses
on oil is put at $2,456,890, and on natural gas and one third of the
natural gasoline, at $981,281.87.

In this connection it seems proper to observe that in the computa-
tion of the amount of loss present and future, the assumption is made
that the lessees would have selected such tracts as the survey desig-
nates as the most advantageous locations for primary leases, and
that the liability of the lessees is measured by the difference in the
amount of royalty accruing to the Government had such leases been
actually issued and that which it receives under the existing leases.
It seems that a contractual liability is assumed to exist to pay a
royalty on the leases as if they had been issued in accordance with
the rule of compactness.

The case presents so many anomalous features for which no exist-
ing precedent affords guidance that the proper theory upon which
to base the claim of loss may be difficult to determine. It would
seem that the lessees could not be sued on any theory that they are
trespassers. The lessees were and are entitled to leases exhausting
the entire permit areas. As permittees they were and are entitled
to extract and dispose of oil and gas on the permitted land upon
paying as royalty 20 per centumn of the gross value thereof (sec.
15, Act of February 25, 1920).

While it is believed that the computations of the Geological
Survey rest on the more equitable and reasonable basis, even if the
existing leases were declared void ab initio, and no lease in accord-
ance with section 14 was held to exist, and those that acquired inter-
ests in the permit were relegated to the status of permittees, the lia-
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bility would not be founded on unlawful conversion of oil and gas
obtained from public land but rather on failure to pay lawful rates.

The premises considered, attention will be turned to the questions
whether the Government has the right to have the leases canceled
or reformed and to require the holders of the leases under serials
019419, 019445, and 019492 to respond in damages or to account for
oil unlawfully converted to their own use.

For the purposes of the case it will be assumed that the authoriza-
tion of any of the primary leases above mentioned prior to the Act
of July 3 1930, was in contravention of the requirement of compact-
ness in section 14 of the Leasing Act; that the reasons assigned in
the Departmental Committee's letter of September 26, 1929, as above
quoted, for a departure from the requirement, supplied no legal
excuse- or justification at that time for disregard of the requirements
and that the Secretary's action in that regard was without lawful
authority. It may also be conceded that under settled rules the
United States is not bound by the unauthorized acts of its officers,
and in such a case no defense of laches or other estoppel could pre-
vail in a suit brought by the United States to enforce a public right
or to protect a public interest, Pine River Logging Co. v. United
EStates (186 U. S. 279); Utah Power & Light Co. v. United States
(243 U. S. 389) ; Cramer v. United States (261 U. S. 219); MHammoth
Oil Co. v. United States (275 U. S. 13, 35), even though the act is.
beneficial to the Government, Filor v. United States (9 Wall. 45).

However, the question arises whether under the provisions of the
Act of July 3, 1930, above set forth, the Secretary was not amply
empowered to do the thing that he was theretofore without authority
to .do, namely, to waive the requirement of compactness in order to
obtain the consent of lessees to a unit plan of operation, and that
when clothed with this authority his subsequent dealings and agree-
ment with the holders of the leases theretofore unlawfully issued did
not have the effect of a ratification thereof. If the Secretary was
clothed with such power, it is clear that such of the primary leases
that were authorized and executed subsequent to the passage of the
act could not be deemed void for lack of authority to issue them.:

The requirement -that the primary acreage should be selected in
compact form is plainly one whose chief object is to prevent one
entitled to such lease from picking the most promising productive
area for a 5 percent royalty rate and leaving the lesser productive
area subject to the higher scale of royalties. Except in conceivable
cases where the area of greater production is comprehended in one
compact area susceptible of selection as primary acreage, the en-
forcement of the rule of compactness operates to reserve to the Gov-
ernment a greater share of royalty oil produced from any given
permit area. The grant of the primary leases in permit areas 019492,
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019445, and 019419, was to all intents and purposes a reduction in
royalty rates in consideration of the assumed public benefits that
would result from the lessees' participation in the unit plan.

The proviso in section 27 of the Act of July 3, 1930, above quoted,
confers broad powers on the Secretary "to establish, alter, change or
revoke drilling, producing, and royalty requirements of such leases"
to bring about cooperative or unit plans of development for the
proper conservation of oil and gas. This proviso, as well as that
quoted from section 17 of the same act, is substantially reenacted in

-the Act of March 4, 1931 (46 Stat. 1523), so that the powers of the
Secretary in this respect have not been curtailed.

The Acts of July 3, 1930, and March 4, 1931, are obviously reme-
dial legislation; and it is believed, under the provisos mentioned in
section 27 therein, the Secretary had and has the authority to reduce
the royalty rates by granting primary leases not in compact form as
the price of lessee's consent to a unitization plan.

On January 31, 1931, when invested with such power, and with
full knowledge that the primary leases in question were issued in

-disregard of the rule of compactness, the Secretary certified-
that each and every lease that has been or may be issued for lands of the
United States and that is subject to this agreement for a unit plan of devel-
opment and operation for the North Dome of Kettleman Hills shall continue
beyond the twenty (20) years specified in the lease and until the termination
of said plan.

Manifestly, this certification was made pursuant to the power to ex-
tend the life of leases subject to the agreement until the termination
of the unit plan, expressly conferred by section 17 of the Act of July
3, 1930, above quoted. But it is not reasonable to suppose that this
power was to be exercised in respect to any leases except those that
-were valid, and by the inclusion in the certification of all leases sub-
ject to the agreement, a solemn assurance was given, within the scope
of the Secretary's authority to give, that all such leases were to be
deemed valid and effective.

The principle has been applied in numerous cases that the act or
omission of the officers of the Government, if they be authorized to
bind the United States in a particular transaction, will work estop-
pel against the Government if the officers have acted within the scope
of their authority. Walker v. United States (139 Fed. 409, aff. 148
Fed. 1022); Ritter v. United States (C. C. A., 28 Fed. 2d, 265, 267);
United States v. Northern Pacific Ry. Co. (57 Fed. 2d, 385).

In this view the leases issued on the Armstrong permit area,
019492, and the Elliott permit area, 019327, prior to the act of July
3, 1930, were validated by the agreement of July 31, 1931, and attack
could not successfully be made to set them aside on the ground of
invalidity. It also follows that if the proviso to section 27 of the
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act of July 3, 1930, is susceptible of the construction hereinbefore
stated as to the scope of the authority therein conferred on the Secre-
tary, his subsequent authorization of the leases on permit areas
019699, 019445, 019419 was a valid exercise of power, and these leases
are not open to attack on the ground. that they are invalid.

In conclusion it seems proper to state, in the light of the history
of the North Dome Kettleman Hills and the results of the perfection
of the unit agreement as well as the results that have followed from
the failure to obtain consent of all the holders of oil interests on the
structure to unite in the agreement, and considering the probable
consequences that might have followed had the bargain with the
lessees not been made, it cannot be said with confidence that the
public interest has been prejudiced, and that taking the long view
the United States will obtain less royalties from the leases than it
otherwise would have obtained by the selection of the primary acre-
age in the form permitted.
: The claim of loss of royalties by reason of nonobservance of the
rule of compactness excludes from view the incalculable but neverthe-
less certain losses that would have followed had either no unit plan
been consummated by reason of the failure of the lessees here men-
tioned to unite therein, or had the plan been consummated without
their joinder therein and they left free to engage in unrestricted
production with a consequent waste of the oil and gas reserves,
demoralization of markets, a more rapid impairment of structure,
and the energy needed in production, and the shortening of the pro-
ductive life of the field.

In his memorandum of March 30, 1936, the Director of the Geo-
logical Survey states:

The unitization of Kettleman Ndrth Dome was undertaken to avoid threat-
ened demoralization of the oil industry in California by competitive develop-
ment of this outstanding field. It was believed that unitization would result
in the development and. operation of the field in an orderly. manner so that
its resources would be conserved and the energy latent in the productive for-
inations fully utilized in the recovery of the greatest possible percentage of the
oil present, and would demonstrate to the petroleum industry in a practical way
the advantages and benefits derivable from orderly cooperative effort.

Originally it was hoped that all persons owning lands and operating rights
on lands in the area would enter into such a plan of development- and operation
but after considerable effort on the part of some of the operators and of repre-
sentatives of the Government, a unit plan was consummated in which the own-
ers and operators of most fee lands refused to join. The Kettieman North
Dome Association was the operating agency established by the unit plan. The
Standard Oil Company of California and the fee land operators in the Huffman
and Felix areas are the outside interests. The Standard Oil Company of Cali-
fornia has to a considerable degree cooperated in furthering the objectives of
unitization. Competitive development and operation of both the: Huffman and
Felix areas, however, has taken place. For a more: detailed account of the

[.Vol.
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status of conditions particularly applicable to the competitive areas-of Ket-
tleman Hills I refer to the attached; photostats of an article by R. B. Collom,
President of the Kettleman North Dome Association,, and: of an article by
Brad Mills, associate editor of the Oil Weekly.

Under a satisfactory unit plan fewer wells are necessary to recover a greater
amount of oil and gas; production is obtained at a lower unit cost' and in
greater ultimate volume; the life of the field is extended; and there is un-
doubtedly a tendency toward a more stable market with-petter prices. Records
indicate that at this time there are approximately 236 wells in the North Dome
field, and it is believed safe to say that there would have been ten times as
many wells drilled, possibly more, had notthe unit plan been operative. With-
out the unit plan there would undoubtedly have been a greater decline in
pressures, more advanced water encroachment over the entire.field, and vastly
greater physical and economic waste than has actually taken place.' Your
attention is also invited to pages 1249 to 1275 of hearings before a subcommittee
of the Committee on Interstate and Foreign Commerce of the House of Repre-
sentatives, 73d Congress, on H. H. 441, Part -2, copy attached :.::.' .

The conditions existing in the Huffman and Felix areas are small: scale
examples of. what would have resulted throughout the field if the unit plan had
not been consummated. Each holder of a Government permit undoubtedly
would have insisted upon immediate development of his permit acreage, and
the Government, in order to protect its own property from drainage, would
have found it necessary to require the development of its lands, which in turn
would have resulted in the development, of' still other lands to avoid .loss by
drainage. Operating companies of their own volition would also have carried
on an intensive deiveiopment campaign, all of which without doubt would have
had a serious and detrimental effect upon the petroleum industry in California
and to some extent elsewhere, and would have resulted in appalling wastes of
oil and gas as well as of reservoir energy.

Even though the unit plan Which is now operative in Kettleman Hills is not
all that was hoped for, it--has unquestionably been the means of bringing about
both physical and economic conservation to a degree far. in excess of that which
would have been attained had it not been in existence.-

The articles by Collon and Mills referred to by the Director graphi-
cally set forth the facts which show the detrimental eflects of wasteful
competitive operations pursued in the Felix and, Huffman areas on
the structure, which are not in the unit plan, bringinig about in that
immediate area more rapid salt water encroachment, expansion of gas
cap, excessive production of gas, and dangerous pressure gradients.
It is not unreasonable to presume that had the assignees of Arm-
strong not been granted the concessions made, a like condition would
exist in that part of the field, resulting in a diminished ultimate yield
of oil and gas 'and lower prices for oil upon which royalties are based.

In conclusion, it also should be noticed that the Act of August 21,
1935 (49 Stat. 674), in amending section 14 of the Leasing Act in
several important particulars, inserted the word "reasonably" before
the word "compact", which not only clothed the lease applicant with
more latitude of choice in selecting his primary. acreage (see depart-
mental-decision of October 24, 1935, Cheyenne, 045611) but, standing
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alone, empowered the Department to relax the rule as to compactness
in order to bring about unitization agreements.

In view of all the facts and circumstances, action looking to the
disturbance of the. leases in 4uestion not only is of doubtful wisdom
and propriety but lacks sufficient legal basis.

-Approved:
T. A. VALTERS,

First Assistant Secretary.

BOUNDARY 01 SAN CARLOS INDIAN RESERVATION

Opinion, May 29, 1936

INDIANS AND INDIAN LANDs-BOUNDAIES-WOaDS AND PHRASES-INTEaPRErA-
TION.

Giving to the words "valley of the ila River" their ordinary and usual
interpretation when employed in the Executive order of August 5, 173
restoring to the public domain certain lands formerly embraced within
the San Carlos Indian Reservation, an entire drainage area is not intended,
the word "valley" being limited to its usual meaning as embracing lowlands
in contradistinction to mountain slopes and ridges.

INDIANS AND INDiAX LANDS-BOUNDARY-LONG RECOGNITION.,

In determining the boundaries of an Indian reservation the recognition by
the Interior Department of a boundary as such for more than 60 years will
be deemed controlling.

INDIANS AND INDIAN LAND5-BouNDARiEs-INTEhpBETATIoN.

Held, That the location of the eastern portion of the south boundary of the
San Carlos Indian Reservation in Arizona is the summit or crest of the
Gila Mountains, such location of boundary being recognized in various
public records, in harmony with action taken by the Interior Department,
and supported by the natural import of the language employed in the
Executive order of August 5, 1873.

MARGOLD, Solicitor:
At a conference before you [the Secretary of the Interior on

April 3, attended by Senators Ashurst and Hayden, Representatives
Greenway, Messrs. Guy Anderson, Lee N. Stratton, and George
Jones, of Arizona,, a question was raised, on which you requested my
opinion, as to the location of the eastern portion of the present south
boundary of the San Carlos Indian, Reservation in Arizona.

It was contended that this portion of the boundary line had been
erroneously located, with the result that certain lands in -fact a
part of the public domain were included within the reservation
boundaries. I have since been advised that the Indians of the reser-
vation also claim that this boundary line is improperly located, but
their claim is that lands outside of the boundary as now- located
should have been included in the reservation. Both claims are based
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upon the language of an Executive order issued.by President Grant
on August 5, 1873, but before discussing the provisions: of that order
it may be helpful to refer to the prior orders under which the reser-
vation was established, the conditions leading to the issuance. of the
order of August 5, 1873, and the action taken in locating the boundary
pursuant to that order.

The San Carlos or White Mountain Indian Reservation was origi-
nally established by Executive order of November 9, 1871. The east-
ern portion of the south boundary of the reservation, according to
that order, followed the crest of the "Cordilleras de la Gila", . e.,
the Gila Mountains. It is to be noticed that the valley of the Gila
River at this point was not included within the reservation bound-
aries. The reservation was enlarged on the south to include the Gila
River and a portion of its valley by Executive order of December 14,
1872, which order extended the south boundary of the reservation 15
miles south of and parallel to the Gila River. The area so added was.
designated in the Executive order as the "San Carlos Division of the
White Mountain Indian Reservation." This order gave rise to imme-
diate and vigorous protests, and by memorial approved February 7,
1873, the Legislative Assembly of the Territory of Arizona petitioned
Congress for cancelation of the order in so far as it extended to that
portion of the valley of the Gila above old Camp Goodwin, the
memorial reciting, among other things, that this portion of the
valley had already been settled by white persons who had made
valuable improvements thereon. By letter addressed to the Secretary
of the Interior under date of July 29, 1873, the Acting Commissioner
of Indian Affairs referred to this memorial and, after stating that
the lands were not required for agricultural purposes by the Indians,
recomnnended restoration to the public domain of-
* * * all that portion of the valley of the Gla. River in the Territory of
Arizona hitherto included in the San Carlos division of the White Mountain
Indian Reservation as established by Executive Order dated December 14, 1872,
lying east of and above the site of old Camp Goodwin * *

This recommendation was transmitted by the Acting Secretary of
the Interior to the President, who approved the same on August 5,.
1873.

The original survey of that part of the south boundary of the
reservation east of and above old Camp Goodwin under the Executive
order of August 5, 1873, was made under the direction of the General
Land Office in 1883 (see plat approved October 15,. 1883). This
survey was executed by Paul Riecker, United States Deputy Sur-
veyor, under contract No. 38, Arizona, dated May 19, 1883. In the
letter of instructions to Mr. Riecker, dated May 19, 1883, it is stated:

You will run thence due north to the summit of the range of hills or moun-
tains bordering the Gila River on the North, known as the Gila Mountains.

20683-35-vOL. 55-36
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Thence you will run along said summit southeasterly with the trend of same
to the line of 109°30' west longitude, which is the southeast corner of said
reservation.

These instructions it will be observed, place the boundary at the
point in controversy in its original position under the Executive order
of November 9, 1871, i. e., the summit or crest of the Gila Mountains.
In other words, the Executive order of August 5, 1873, was inter-
preted as restoring to the public domain that area east of and above
old Camp Goodwin which had been added to the reservation by the
Executive order of December. 14, 1872.

Riecker's record shows that in accordance with the instructions
of May 19, 1883, he followed the summit of the Gila Mountains, and,
the records in the General Land Office show that the summit of the
Gila Mountains has uniformly been recognized since that time as
the south boundary of the reservation at the point in controversy.
See for example a map of Arizona showing: the. progress of the
public land surveys, accompanying the Surveyor General's report
of 1874, which map indicates the location of the. boundary in prac-
tically the same position as surveyed in 1883; a map of Arizona
dated 1879, prepared by the War Department, showing the boundary
along the summit of the Gila Mountains; and a map of Arizona
dated 1883, prepared by the General Land Office, showing the bound-
ary along the Gila Mountains in the position as surveyed in that
year. In addition, a resurvey of the boundary in question was made
by the General Land Office in 1915. This resurvey, as shown by
plat approved June 12, 1916, confirms the location of the boundary
along the crest of the Gila Mountains as determined by the survey
of 1883.

In support of the claim that the boundary so located is erroneous,
it was asserted at the conference of April 3 that the Executive.order.
of August 5, 1873, intended, by use of the words "valley of the Gila
River",.to restore to the public domain the entire drainage area of
the river east of and above old Camp Goodwin. As nearly as can
be determisied from the maps available, this interpretation would
place the boundary on the divide between the drainage areas of the
(ila River and the Black River, and this would exclude from the
reservation a considerable area of land now located in the southeast-
ern'part of the reservation above the lowlands of the valley of the
Gila River.
* A claim similar to this was considered and rejected in Whaley v.

Northern Pac. Ry. Co., 167 Fed. 664. In that case it was contended
that the words ."the'Bitter Root Valley above the Lo Lo fork", as
used in an Indian treaty, embraced all of the country and lands
lying above the Lo Lo fork and from which the waters flowed,. and.

[Vol.
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were tributary to the Bitter:Root River. Answering this contention,
the court said:

It is certain that the definition of what is the valley above the Lo Lo fork
given to the words as used in the treaty by the Department of the Interior re-
stricts the valley to the area of lowlands or depressions of considerable size,
with bottoms of. gentle slope as compared to the sides; that is to say, the valley
is. defined to be the space inclosed between the ranges of mountains. Under
either of these commonly accepted definitions, the lands involved in this suit
have been excluded from the valley lands; and decision of where the valley
ends and where the range of mountains began became one of fact to be ascer-
tained by the Interior Department, as does decision of what are swamp lands.
Heath v. Wallace, 138 U. S. 573, 11 Sup. Ct. 380, 34 L. Ed. 1063. True, in con-
struing a treaty had by the United States with Indians, we must always con-
sider 'the words used by their plain import; yet, doing this, the common under-
standing of the word "valley" is to look upon it as meaning lowlands, in contra-
distinction to mountain slopes and mountain ridges.

Moreover, it is plain from the language of the Executive order
itself that the word "valley", as; used therein, was not intended to
have the broad scope contended for. The language of the order
definitely restricts the restoration'to that part of the valley "hitherto
included in the San Carios division of the White Mountain Indian
Reservation as established by Executive order of December 14, 1872,
lying east of and above old Camp Goodwin." The restoration is thus
confined to lands added to the reservation by the Executive order of
December 14, 1872. As hereinbefore pointed out, the south bound-
ary, after the restoration, as surveyed by Riecker, coincides with
the south boundary of the reservation- as originally created by the
Executive order of November 9, 1871,,so that all of the land east of
and above old Camp Goodwin which had been added t the reserva-
tion by the Executive order of December 14, i872, was restored to
the public domain. The land now claimed to be a part of the public
domain was not added to the reservation by the Executive order of
December 14, 1872, but was made a part of the reservatipn by the
prior order of November 9, 1871. The restoration of such land to
the public domain not only is without the support of anything con-
tained in the order of August 5, 1873, but such action would have
been in direct contravention of the express terms of the order.

The claim of the Indians that the boundary is in error is referred
to in a letter dated April 8, 1936, from the Superintendent of the
San Carlos 'Indian Agency to the Commissioner of Indian Affairs.
The Superintendent states in part:

* * * The Indians have always claimed that the land taken from them
by the Executive order of August 5, 1873, did not include the land as fenced
away from the reservatioh at present, bit only included the actual Gila Valley,
whidh was then mostly occupied by Mexicans and Mormon settlers.'

It is noted from contour maps showing- this area that the Gila Valley is
shown under the one-thousand-meter contour, and from this altitude the
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country breaks Up into sharp hills and canyons and up to and including our
present fence line, which is on an approximately 1,600-meter elevation and the
Gila water shed. It has been claimed,, and I believe with perfect properness,
that all land above the one-thousand-meter elevation of the Gila area is not
valley nor alluvial land. This would place our boundary fence down on public
domain at least eight or ten miles and would include into the reservation
several hundred thousand acres of land improperly withdrawn.

The ordinary meaning of the word "valley" (see Whaley v.
Northern Pac. Ry. Co., supra) would lend some credence to the
Indian claim if location of the boundary depended upon that word
alone. But that word as used in the Executive order of August 5,
18T3, is qualified and defined by the remaining language of the order,,
which refers specifically to the area to be restored as that included
in the San Carlos division of the White Mountain Reservation as
established by the Executive order of 1872. Giving proper effect
to this additional language, it is reasonable to hold that the words
"the valley of the Gila River" were adopted as a convenient means
of describing the area (east of and above old Camp Goodwin)
which had been added to the reservation by the Executive order of
1872. This Department so interpreted the order and fixed the
boundary in accordance with that interpretation more than 60 years
ago and there the boundary has remained ever since. This would be
controlling, even in case of doubt, at this late date.

In conclusion, I have to advise that upon the records and data
before me, no basis is found for disturbing the present location of
the eastern portion of the south boundary of the San Carlos Indian
Reservation.

Approved:
CHARLES WEST,

Acting Secretary of the Interior.

DUTIES OF DISTRICT LAND OFFICES IN CONNECTION WITH
ADMINISTRATION OF TAYLOR GRAZING ACT

[Circular No. 1356]

INSTRUCTIONS

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. ., June 7, 1936.
REGISTERS, UNITED STATES LAND OFFICES:

At the request of the Director of Grazing, concurred in by the
Commissioner of the General Land Office, performance by the Gen-
eral Land Office of the following functions in connection with the
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administration of the Taylor Grazing Law was approved by the
Secretary March 11, 1935:

(1) Act as office for filing and record for all applications under the Taylor
law, such as permits, leases, sales, exchanges, or other filings.

(2) List all applications in accordance with regular serial system of the
General Land Office and appropriately record same.

(3) Maintain a complete and independent file of grazing permit applications
available for reference by the Division of Grazing in each land office, sepa-
rated by districts.

(4) Detail to the Division of Grazing in Washington, temporarily, as needed,
clerical assistance competent to prepare orders creating grazing districts.

(5) Act as the office for collection of all fees and as the fiscal and account-
ing agency for examination of accounts for disbursement of funds appropriated
by the Congress for grazing administration.

(6) Make available in each local land office, office facilities and temporary
clerical assistance which may be needed for activities of the Division of
Grazing and otherwise cooperate with the Division of Grazing, provided such
detail or cooperation will not seriously impair the regular functional activities
of such local land office.

(7) Promulgate all regulations issued nder the terms of the Taylor Graz-
ing Law.

(8) Proceed with the preparation for public distribution of base maps on
a suitable scale for each grazing district that may be established, and also
prepare overprints for such maps showing in different colors the public lands
within each district, all outstanding reservations, and all filings of record.

(9) Compile a tabulation of all applications for grazing permits by grazing
districts, on a form to be provided, and take such action as may be appropri-
ate to obtain cmpleted applications.

* Pursuant thereto, the following instructions are issued for the
guidance of district land offices (reference to matters requiring the
attention of the General Land Office at Washington, D. -C., is
omitted herefrom)

(a) You will receive for filing and recording in the district land
offices and such other disposal as may be directed from time to time
all applications under the Taylor Grazing Law for permits, leases,
sales and exchanges, and all supplemental or related papers required
of and filed by such applicants or issued by the Director of Grazing
or the Commissioner of the General Land Office for delivery to or
service upon such applicants.
: Immediately upon receipt of an application for grazing permit
within a grazing district you will prepare a duplicate thereof and
forward same to the Commissioner of the General Land Office for
notation upon his records.

(b) All applications should be assigned a serial number in con-
formity with the present serial number system, beginning with the
number following the last serial number which you have assigned.
It will not be necessary to maintain a separate and consecutive list
of grazing serial numbers.
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All applications involving the administration of the grazing act
will be entered on the serial register. All applications for leases,
sales, and exchanges will be noted also on the plats and tract books.
(See Circulars Nos. 684, 1350, 1336, and 1346, regulations govern--
ing sales, leases, and exchanges.) Applications for grazing per mits
will be noted on the serial registers only.

(o) An abstract of the data contained in the application o a
form which will be supplied to you must be filled in and attached
to. the top of each application immediately upon its receipt.

(d) The Division of Grazing has indicated its desire to have all
applications for grazing permits within grazing districts assem-
bled for certain States and parts thereof at the U. S. district land
offices as follows:

ARIZONA: North of'the Colorado River, Salt Lake City Land
Office. South of the Colorado River, Phoenix Land Office.

CALIFORNIA: Sacramento Land Office.
COLORADO: Denver Land Office.
IDAHO: Blackfoot Land Office.
MONTANA: Great Falls Land Office.
NEVADA: Carson City Land Office.
NEW MExIco: Las Cruces Land Office.

: OREGON: Lakeview Land Office.
UTAH: Salt Lake City Land Office.
WYOMING: Buffalo Land Office (for Grazing District No. 1

only). Instructions for other Wyoming grazing districts, if
established, will be issued.

The registers for U. S. district land offices, other than those above
listed, are therefore directed to take action on applications as above
indicated, namely, receive, serialize, and note all applications for
grazing permits within grazing districts, and then immediately for-
ward same by letter of transmittal to the appropriate district land
office, as above indicated, for abstracting, etc. In other words, the
register at Phoenix will forward grazing applications for lands in
Arizona north of the Colorado River to the U. S. land office at Salt
Lake City, Utah; the register at Los Angeles will forward applica-
tions to Sacramento; the register at Pueblo to the land office at
Denver; the register at Coeur d'Alene to the land office at Blackfoot-
the register at Billings to the land office at Great Falls; the register
at Santa Fe to the land office at Las Cruces; the registers at The
Dalles and Roseburg to the land office at Lakeview; the register
at Cheyenne will forward applications for grazing district No. 1,
only, to the land office at Buffalo.

(e) A large number of applications for grazing permits have
already been filed with the Division of Investigations and the Divi-
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sion of Grazing. These divisions, as grazing districts are established,
will immediately forward such applications to the registers of the
proper United States land offices, who will, in disposing of same, be
governed by these instructions as though the applications were filed
directly with you by the applicants themselves.

(f) Upon receipt of applications, by the first-above listed land
offices, from the applicants, the Division of Investigations, the Divi-
sion of Grazing, or by transfer from other land offices, the registers
will establish a complete and independent file of the same, separate
and apart from the other files in their offices, subdivided by grazing
districts, and keep them available at all times for examination and
action by the Division of Grazing. They are technically the property
of the Division of Grazing.

(g) A tabulation of completed applications for grazing permits
by grazing 'districts will be prepared by you upon forms to' be pro-
vided by the Division of Grazing for that purpose. This work is,
however, to be performed only by the U. S. district land offices first
above listed.

(h) The responsibility of determining to whom and under what
conditions grazing permits or licenses are to be issued within grazing
districts will rest exclusively with the Division of Grazing, subject to
the supervisory control of the Secretary of the Interior. Permits or
licenses, when issued (in triplicate) by the Director of Grazing, will
be delivered to the register of the district land office in whose district
the lands are situated, for notation upon the records of that land office,
after which the original will be forwarded by the register to the
permittee upon the payment in advance of such grazing 'charges as
may be determined by the Division of Grazing (it being noted in this
connection that no charges are to be made for such privileges under
licenses for the first year), and the duplicate will be assembled with
the application and other pertinent papers and placed by serial num-
'ber in the grazing files relating to the grazing district involved and
the triplicate forwarded by the register to the General Land Office
for notation upon its records. -

(i) Permits involving exclusive rights to the use of a particular
tract of land must be noted against the applicable sections and sub-
divisions on the plats and tract books unless an entire township is
involved, in which event one notation per township will suffice, to be
placed at the head of the townships involved, similar to the present
method of noting withdrawals, etc.

(j) Permits to graze in common with other permittees over an
entire district will not be noted, except on the serial register, but a
list of such permittees, by name, post office address, and serial number,
as permits are delivered, must be kept as the top papers of the
grazing file relating to that particular grazing district.
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(k) You will be held responsible for the collection of all grazing
fees and disposition of all moneys so received, under the general
direction and supervision of the Secretary of the Interior and the
Commissioner of the General Land Office, to the same extent, and in
the same manner, as fiscal matters in connection with other public
land matters are now being handled. Further instructions in con-
nection with collections, accounting, and disbursement, when neces-
sary, will be issued by the Commissioner of the General Land Office.

(Z) As and when requested you will make available for the Divi-
sion of Grazing office space, desk facilities, equipment and supplies,
and temporary clerical assistance as needed, and in every way cooper-
ate with the Division of Grazing, provided such assistance, etc. does
not seriously interfere with the regular functional activities of your
office. In this connection your especial attention is called to para-
graph 6 of the Grazing Division order approved by the Secretary on
March 11, 1935, above referred to, to the end that complete and full
cooperation will be had between the Division of Grazing and the
U. S. district land offices.

(in) In order that the Division of Grazing may have available all
pertinent information at the time applications for permits to graze
within grazing districts are passed upon by it, the register of each
United States district land office is instructed to- notify the local rep-
resentative of the Division of Grazing as to all applications filed in
grazing districts for exchanges under section 8 of the Taylor Grazing
Act, whether the base or the selected lands are within such districts.
Also to notify the Divisioh of Grazing of any applications purport-
ing to be under section 14 or 15 of the Taylor Grazing Act for sales
or leases where the lands involved are within grazing districts. This
requirement is due to the fact that many of those seeking grazing
privileges within grazing districts have erroneously applied for sales
or leases, whereas the real purpose of such application was to secure
a grazing permit. Furthermore; many applications for the sale or
lease of lands under authority of sections 14 and 15, respectively,
were filed prior to the inclusion of the lands involved in grazing
districts.

In order to expedite the organization of grazing districts, the Sec-
retary of the Interior, on May 29, 1935, approved the issuance of
temporary revocable licenses during the year 1935, and until such
time as land classification studies can be made and the commensura-
bility of properties dependent upon the public range, as well as rea-
sonable grazing fees, can be determined. Applications for licenses
will be the same as applications for permits (Form 1-291) and the
procedure in handling the applications will be the same whether
licenses or permits are issued.
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Pending the issuance of these instructions and the establishment
of an orderly procedure thereunder, the Division of Grazing has
received, considered, and adjudicated a large number of applications
for grazing privileges within some of the grazing districts and is
issuing temporary revocable licenses thereunder. With a view to
avoiding any unnecessary delay in giving immediate effect to these
licenses, the Division of Grazing is mailing the originals direct to
the applicants, but an exact copy of each will be forwarded to the
appropriate district land office. Upon receipt thereof you will serial-
ize, record, and forward a copy of the saie to this office as is herein
directed, as though the original license were transmitted through your
office. A copy for this office will, if necessary, be made in your office.
Just as soon as is possible after the promulgation of these regula-
tions the Division of Grazing will proceed with the issuance of
licenses in accordance with the procedure herein prescribed.

FRED W. JOHNSON,
Commissioner.

ABSENCES FROM HOMESTEAD LANDS BECAUSE OF ECONOMIC
CONDITIONS-ACT OF APRIL 20, 1936 (49 STAT. 1235)

[Circular No. 1396]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
TWashington, D. C., July 6, 1936.

REGISTERS, UNITED STATES LAND OFFICES: 

The Act of April 20, 1936 (49 Stat. 1235), entitled "An Act granting
a leave of absence to settlers of homestead lands during the year
1936", reads as follows:

That any homestead settler or entryman who, during the calendar year 1936,
should find it necessary, because of economic conditions, to leave his homestead
to seek employment in order to obtain the necessaries of life for himself or
family or to provide for the education of his children, may, upon filing with
the register of the district his affidavit, supported by corroborating affidavits of
two disinterested persons showing the necessity of such absence, be excused
from compliance with the, requirements of the homestead laws as to residence,
cultivation, improvements, expenditures, or payment of purchase money, as the
case may be, during all or any part of the calendar year 1936, and said entries
shall not be open to contest or protest because of failure to comply with such
requirements during such absence; except that the time of such absence shall
not be deducted from the actual residence required by law, but a period equal
to such absence shall be added to the statutory life. of the entry:: Provided, That
any entryman holding an unperfected entry on ceded Indian lands may be
excused from the requirements of residence upon the conditions provided herein,
but shall not be entitled to extension of time for the payment of any installment
of the purchase price of the land except upon payment of interest, in advance,
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at the rate of 4 per centum per annum on the principal of any unpaid purchase
price from the date when such payment or payments became due to and inclu-
sive of the date of the expiration of the period of relief granted hereunder..

SEC. 2. Any homestead settler or entryman, including any entryman on ceded
Indian lands, who is. unable to make the payments due on the purchase price
of his land on account of economic conditions, shall be excused from making
any such payment during the calendar year 1936 upon payment of interest, in
advance, at the rate of 4 per centum per annum on the principal of any unpaid
purchase price from the date when such payment or payments became due to
and inclusive of the date of the expiration of the period of relief granted
hereunder.

Leaves of absences for all or part of the year mentioned by this
act may be granted thereunder to any homestead settler or entry-
man who has established actual residence upon the lands and who
thereafter found it necessary because of economic conditions to leave
his homestead to seek employment in order to obtain food and other
necessaries of life for himself or family or to provide for the educa-
tion of his children.

The application for such leave of absence must be filed in the
proper district land office and give the name and present address of
the applicant and be sworn to by him and corroborated by the affi-
davits of at least two witnesses in the land district or county within
which the lands claimed under the homestead laws are located, be-
fore an officer authorized to administer oaths and using a seal. It
must describe the land by legal subdivisions, section, township and
range numbers, give the serial number of the entry and name of land
office and show the date when residence was established thereon and
how the same was maintained thereafter by giving the dates of the
beginning and ending of all residence periods and of all absence
periods, and the character of the improvements and cultivation per-
formed by the applicant. It must set forth fully all the facts on
which the claimant bases his right to a leave of absence, what effort
was made to raise crops, giving the dates of the planting and the
kind of crops planted, the purpose of his request for leave, and the
period for which the leave is desired. The address of the claimant
during his absence should also be supplied if possible.

The provision for leave of absence applies to entrymen only if
they have established residence upon their claims. It also applies to
settlers who have not made entries. If the latter file applications for
leave of absence hereunder, you will assign them current serial num-
bers. If the settler has theretofore filed notice of his absence under
the Act of July 3, 1916 (39 Stat. 341), the application under this
act will be given the serial number already assigned such notice of
absence.

The period during which a homesteader is absent from his claim,
pursuant to a leave duly granted under this act, can not be counted
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as a part of the actual residence on the land required by law, hut
an equivalent period may be added to the statutory. life of the entry.

If the application for relief under this act is allowed, it will
operate as a stay duriiig the period for which the leave is granted
against contest based upon the charge that the entryman has failed
to comply with the law in the matter of residence, cultivation, im-
provements, expenditures, or payments of purichase price, prior to
the filing of the application for leave of absence, in the absence of
fraud in procuring the same.

If the showing made is satisfactory, you will promptly forward
the. application to this office by special letter with notation of your
allowance thereof and advise the applicant of your allowance of
this application by ordinary mail. If it is not satisfactory, you will
reject the application, subject to the usual right of appeal, and all
appeals will be promptly forwarded to this office by special letters.

APPLICATION FOR EXTENSION OF TIME TO MAKE PAYMENT OF ANY
INSTALLMENT OF THE PURCHASE PRICE ON HOMESTEAD ENTRIES ON

CEDED INDIAN LANDS AND OTHER LANDS WHERE PAYMENTS ARE

REQUIRED.

Homestead settlers and entryinen on lands in connection with
which a purchase price is payable, including ceded Indian reserva-
tion lands, desiring relief under section 2 of this act, are not en-
titled to an extension of time for the payment of any installment
of the purchase price of the land, except upon proof that due to
economic conditions they are unable to make the payment due, and
upon payment of interest, in advance., atthe rate of 4 per centum
per annum on the principal of any unpaid purchase price from
the date such payment became due to and inclusive of the expiration
of the period of relief granted.

An extension may be granted either to the 1936 anniversary of
the date of entry or to December 31, 1936, at the election of the
claimant.

Proof as to inability to pay the amount due on account of eco-
nomic conditions must be made by affidavit, duly corroborated, or
by other convincing evidence. Such proof must be submitted to
the proper district land office, which in turn will forward the same
with recommendations to the Commissioner of the General Land
Office for his consideration. The interest payment should be held by
you as "unearned money" pending such consideration. If the proof
is found sufficient an extension will be granted and you will be in-
structed to advise the claimant and to apply the money to the credit
of the proper fund.
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Where interest at the rate of 5 per centum, or other: rate, has here-
tofore been paid and an extension of time for payment granted,
the interest will not be recomputed at 4 per centum nder the Act
of April 20, 1936. Where extensions of time for payment are de-
sired beyond December 31, 1936, and where they may be granted
under existing laws upon the payment of interest in advance at the
rate of 5 per centufmi per annum or other rate, interest will be
computed under such laws from December 31, 1936, to the expiration
of the period of the extension.

FRED W. JOHNSONT,

Commissioner.
Approved:

T. A. WVALTEms,
First Assistant Secretary.

MARY M. OES, DEVISEE; SARAH A. MacQUEEN, MOTHER AND

GUARDIAN OF JEAN ELLEN SMITH, MINOR

Decided July 8, 1936

MINOR HEIR OF DEcEASED HOMESTEADER-SECTION 2292, REVISED STATES.

In order that a minor child of a homestead entryman may be eligible to
receive the benefit of section 2292 of the Revised Statutes, both its parents
must be dead.

UNPERFECTED HOMESTEAD-DRVIsALE INTEREST-SECTION 2291, REVISED STAT-
uTEs-PRooF BY HEIR OR DEVISEE-PREFERENCE OF DEvIsER OvER HEIRS.

An unperfected homestead entry is not a part of the entryman's estate, but,
by the terms of section 2291 of the Revised Statutes, if there be no widow,
proof may be made by the heirs or devisee. The devisee is merely the
person nominated in the will as the party who may avail himself of the
privilege granted by Congress to complete the proof and secure to himself
the property, and he is entitled to preference over heirs in making proof.

FINAL PROOF-REJECTION FOE INSUFFICIENCY-SUBSEQUENT COMPLIANCE WITH
LAW-SUPPLEMENTAL PROOF.

Where final proof on a homestead entry is rejected because of insufficient
showing as to compliance with law, a supplemental showing by e parte
affidavits may be accepted, without requiring new publication of notice,
where the defect has since been cured and the Government is satisfied
of the entryman's good faith (Case of Roscoe L. Wycoff, 43 L. D. 66,
cited).

SECTION 2291, REvISED STATUTES-RIGHTS OF STATUTORY SUCCESSORS OF HOME-
STEADER THEREUNDER-ATTRIBUTEs ATTENDING RIGHT.

The inchoate right or privilege granted to the statutory successors of an
entryman by section 2291 f the Revised Statutes is one which may be
availed of by making satisfactory final proof as basis for patent. It may
be relinquished or abandoned, but it is not subject to transfer and does
not descend by inheritance (Case of Bernier v. Bernier, 147 U. S. 242,
cited).
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PATENT TO HEIRS oR DEVISEE OF DECEASED ENTEYMAN-QUESTIONS LEFT TO
TJETERMINATION OF LOCAL COURTS.

Under the established practice of the Department, if it be shown in the
record prior to issuance of patent that an entryman, since deceased, has
made a will purporting to devise his interest in an entry made by him, the
patent is issued to his heirs or devisees, where there is no widow or
minor orphan children entitled to claim under section 2292 of the Revised
Statutes; and it is left to the local courts to determine, in such case, who
are the heirs and what their individual interests may be.

WALTERS, First Assistant Secretary:
On July 25, 1932, Thomas Marshall Smith made original stock-

raising homestead entry, Phoenix 072297. Application to make final
proof was made by Sarah Agnes MacQueen, as mother and guardian
of Jean Ellen Smith, alleged minor child of the entryman. . She
submitted proof of the death of the entryman on June 10, 1933, and
alleged he obtained a divorce by publication from her on November
9, 1932, in the Superior Court of Pima County, Arizona. April 23,
1935, she was allowed to submit proof as such guardian. In the final
proof it is alleged that the entryman established residence June 17,
1932, and maintained, the same until his death.

On the date the final proof was submitted Mary M. Boes filed a
protest against the. final proof, alleging, in substance, that the entry-
man by will dated June 9, 1933, devised all his property to her
"including all rights under the homestead location in Pima County."
Certified copies of the decree of distribution of the estate of the
entryman to protestant, including the homestead, and the findings of
fact and conclusions of law and decree in the divorce proceedings
were filed in support of the protest and show service on attorneys
for Mrs. MacQueen. The court found, among other things, that
Thomas Marshall Smith and Sarah Judge, Smith intermarried on-
November 14, 1928; that the latter deserted the former on December
1, 1928; that there were no children the issue of said marriage.
Documentary evidence accompanies the protest showing that in a;
New York hospital Sally Smith gave birth to twins on February 25,
1929, one of whom, it is alleged, died.

By decision of June 25, 1935, the Commissioner of the General
Land Office held as follows:

Section 2292 of the Revised Statutes provides that upon. the death of both
father' and.:mother leaving a child, or children under 21 years of age, "the
right and fee shall inure to the benefit of such infant child or children." The
section has no application under the circumstances in this case, as the mother
of the infant claimant is still alive. See Snaw vs. Heirs of Stott (40 IL. D.:
638). Section 2291 of the Revised Statutes provides that upon the death of
a homestead claimant proof must be made by "his widow or, in- case of her
death, his heirs 'or deiisee." In' view of. the divorce, Mrs. MacQueen is not
entitled to submit proof as the deceased claimant's widow, and upon the facts
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of record it appears that Mary Boes, sole devisee under the will of the de-
ceased claimant, should submit proof. Accordingly, the final proof submitted
by MacQueen as mother and guardian of the alleged minor child is hereby re-
jected, subject to the usual right of appeal. Advise MacQueen that in the
event an appeal is filed the same should bear evidence of service of copy
thereof on Boes.

The notice of intention of Boes will be held suspended until the final proof
as submitted by MacQueen is finally disposed of. Should the entry be per-
fected by Boes, final certificate and patent would not issue in her name, as
devisee, but to the "heirs or devisee" of the deceased claimant, leaving all
questions as to their rights for determination by the courts. See Brown vs.
Hugies' devisees (17 L. D. 156) and ESx parte Ellen Eustance (40 L. D. 628).

An appeal in behalf of Mrs. MacQueen assails the conclusion that
section 2292 Revised Statutes is inapplicable to the case and cites cer-
tain court decisions to the effect that an entryman who has not per-
fected his entry has no devisable interest in the land entered.

Even if it be assumed, contrary to the findings of the court in the
divorce proceedings, that entryman died leaving a minor child, the
decision in Snow v. Heirs of Stott, supra, is controlling as to inap-
plicability of section 2292, supra.

It is true that the unperfected entry never became a part of the
estate of the entryman, nor did the entryman have any devisable
interest in the ordinary sense, but by section 2291, there being no
widow, proof may be made by the heirs or devisee, and the devisee is
merely the party nominated in the will as the party who may avail
himself of the privilege granted by Congress to complete the proof
and secure to himself the property. Cooper v. Wilder (11 Cal. 191,
43 Pac. 591); Daniels v. Isham (235 Pac. 902, 905); Hays v. Wyatt
(19 Idaho, 544, 155 Pac. 13, 34 L. R. A. N. S. 397). The devisee is
entitled to preference in making the proof over the heirs. Trueman
v. Bradshaw (43 L. D. 242); Theisen v. Qualley (42 S. D. 367, 175
N. W.. 556). The court having jurisdiction in probate proceedings
had jurisdiction of the will and all the heirs in the probate proceed-
ings, and the decree therein determined who was the devisee of the
entryman and therefore entitled to prove up on the entry. Daniels
v. Isham, supra, and cases there cited.

While this appeal has been pending, attorneys for the protestee
filed, February 6, 1936, a notice of death of the protestant, Mary M.
Boes, supported by a newspaper announcement of that fact.

In addition to the objection above noted, the final proof was
prematurely submitted, as three years had not elapsed since the
establishment of residence. See case of Avy Page Bennett (49 L. D.
153). In making final proof, when the proper period has expired,
it is necessary to show, among other things, that there is a habitable
house upon the land; and a final affidavit is required that no part of
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the land has been alienated, except as provided in Section 2288,
Revised Statutes, an oath of allegiance; also being required, "then in
such case, he, she, or they, if at that time citizens of the United States,
shall be entitled to a patent."

It has long been the practice, however, to permit defective final
proof to be perfected by supplemental affidavits. In the. case of
Roscoe L. Wykoff (43 L. D. 66) the following rule was announced:

Where final proof is rejected because of insufficient showing as to com-
pliance with law, supplemental showing by ex arte affidavits may be accepted,
without requiring new publication of notice, where the defect has since been
cured and the government is satisfied of the entryman's good faith.

The inchoate right or privilege granted to the statutory successors
by section 2291, Revised Statutes, is one which may be availed of by
making satisfactory final proof as basis for patent, or it may be
relinquished or abandoned. It is not, however, subject to transfer
and does not descend by inheritance. As stated by the Supreme
Court of the United States in the case of Bernier v. Bernier (147
U. S. 242), the object of sections 2291 and 2292, Revised Statutes,
was "to provide the method of completing the homestead claim and
obtaining a patent therefor, and not to establish a line of descent
or rules of distribution of the deceased entryman's estate."

In the case of Ellen S. Eustance (40 L. D. 628) it was said: 
It is the established.praqtice of the Department to issue patent to the heirs

generally of a deceased entryman, if there -be no widow, or minor children
entitled to claim under section 2292 R. S. Or if it be shown in the record prior
to issuance of patent that the entryman has made a will purporting to devise
his interest in the entry, then the patent is issued to the heirs or devisees of
the deceased entryman,,where there is no widow, or minor orphan children
entitled to claim under section 2292 R. S. It is left for the local courts to
determine in such case who the heirs are and what their individual interests
may be.

Inasmuch as the proof already submitted appears to show that suffi-
cient improvements were placed upon the land, and that the entry-
man established residence thereon on June 17, 1932, and maintained
such residence until his death, it is believed permissible to accept the
proof to that extent for consideration under section 2291, Revised
Statutes, and to allow its completion by supplemental affidavit with
respect to the defects above indicated. Upon further satisfactory
showing in that regard, patent. may issue to "the heirs or devisees of.
Thomas M. Smith, deceased", leaving it to the courts to determine.
the interests of the respective parties.

The decision appealed from is modified accordingly.
Modiged.
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LIONEL H. GRAY

Decided July 8, 1936

ADDITIONAL ENTRY UNDS STOCK-RAISING ACT-PiOQR AENTRY UNDER SEC'IfON 6,
ENLARGED HOMESTEAD ACT-RESIDENcE REQIREMENTS.

Where one who has perfected a homestead entry under section 6 of the
: enlarged homestead act applies to ake an additional entry under sec-

tion 5 of the stock-raising act, he is only required to show, as to resi-
dence, that at the time of filing application he owned and resided in good
faith upon the land embraced in his original enlarged homestead entry.

SAME-SCOPrE OF INQUIRY BY GOvEENMENT.

Where, following approval and acceptance by the Department of final proof
submitted by an entryman under section 5 of the enlarged homestead act,
the entryman applies to make additional homestead entry under section 6
of the stock-raising homestead act, it is within the province of the Depart-
ment to inquire into, and the entryman may be required to show, all the
facts and circumstances relating to the character and extent of his resi-
dence upon the land embraced in the original entry, for the purpose of
determining whether he was residing upon such land in good faith at the
time of application for the additional entry, this being contemplated by
section 5 of the stock-raising act.

WALTERs, First Assistant Secretary:
Under section 2289, Revised Statutes, on July 25, 1916, Lionel H.

Gray made homestead entry, Salt Lake City 017994, for the SW/4
NE'/4 Sec. 1, T. 3 S., R. 3 W., S. L. M. On his application, the
entry was changed on January 22, 1918, to one under section 6 of-
the enlarged homestead act. Final proof was submitted July 25,
1922, and patent issued October 28, 1922. On December , 1929, he
filed stock-raising homestead application 048904 for 600 acres in
Sec. 34, T. 2 S., R. 3 W., and Secs. 3 10, and 1 T. 3 S., R. 3 W.,
S. L. M., supported by an affidavit stating in substance that he had
established residence on his original entry, 017994, on June 30, 1922,
and that he at this time is owner thereof and resides thereon.

The register advised applicant that his showing was not sufficient
to allow entry under section 5 but would be considered as one under
section 3 of the stock-raising homestead act. The applicant ap-
pealed, alleging in support thereof that he had established residence
as stated in his final proof, i. e., on June 22, 1922,- and maintained
the same for seven months each year for four years and for lesser
periods in years following. Based upon a report of a special agent
concluding that residence was never established on the original entry
and that applicant was not residing thereon when he filed his appli-
cation for the additional. the Commnissioner of the. General Land
Office, by letter of March 10, 1933, directed adverse proceedings
against the application on the following charge:
That claimant is not entitled to have his application 048904 allowed under see-
tion 5 of the act of December 29, 1916, as additional to his patented homestead
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entry 017994, Salt Lake Gity, Utah, series; for the reason that the latter entry
was made under section of the enlarged homestead act and claimant did not
reside thereon for seven months each year for three years or during any year
of the life of said entry.

At the hearing March 21, 1933, the only witness was the applicant,
called by the Government. The applicant contended that, under the
language of the charge, he could submit evidence as to his residence
on the original entry irrespective of the dates of final proof and
patent of that entry. The Government made the contention, which
was agreed to by the register, that the evidence of residence should,
under the charge, be confined to that made prior to patent.

The entryman testified that he established residence on the original
entry June 30, 1922, and maintained residence thereon during the
periods as follows:

1922-June 30 to November 1;
1923-April 1 to November 20;
1924-April 13 to November 25;
1925-March 29 to November 1;
1926-April 1 to November 2;
1927-three or four months;
1928-five months, leaving December 4;
1929-five months, leaving November 24.

He further testified that his wife was in poor health and did not
live with him on the homestead but in her own house in Salt Lake
City with his married daughter, or with two of his daughters in Cali-
fornia, and he lived in the winter time in an uncomfortable room in
a basement; that in the spring he would return to the homestead to
manage his ranch (which appears to cover lands embraced in other
filings in addition to his entry) and return late in the fall, when the
snow became deep, to Salt Lake City. He specifies a great many
improvements he made on his ranch which he said cost him $40,000.

The special agent in charge of the Government's case stated at
the hearing that he could rebut the testimony of applicant as to his
residence on his original entry by producing witnesses, but he re-
garded such testimony immaterial, as by the admissions of applicant
he had resided upon the land less than four months preceding the
date of the issuance of patent.

Two days after the hearing the register and Mr. Wooley, who acts
in his stead, were driven to and shown the ranch and original home-
stead of applicant by a special agent. In his decision the register
relates what he observed on the homestead and on applicant's ranch.
He found the buildings on the ranch dirty and dilapidated and show-
ing no signs of usage in recent years. He admits that the houses
might have been habitable at some remote time. On the homestead
he found indications of two former cabin sites and a small shack

20683-35-VOL. 55 37

577



578 'DECISIONS OF THE DEPARTMENT OF THE INTERIOR flVol:

of poor material 6 by 8' feet, with indications that it had been
recently built and equipp'd and havinig some dirty and worn-out
furnishings therein, and little evidence of expenditure.

The register found that the charges were sustained. His con-
clusions, however, seem to be based upon his personal inspection of
the homestead. As the record, shows that the register had the view
that the charge related to residence of the entryman before he ob-
tained title, his decision leaves it uncertain whether he found that
the entryman did not reside on the land during the years and for
the periods stated in his testimony. But taking it to be his finding
that the entryman did not reside on the land prior to and at the time
of his application for the additional, it is not believed that his obser-
vations as detailed during an inspection four and a half years after
the date of application justifies the disregard of the uncontradicted
testimony of the entryman as unworthy of credence.

In his decision the Commissioner stated:
The principal issue in the case is as to the- right of the applicant to claim

credit for residence maintained by him upon the land in his original patented
entry after proof and patent thereon, and some years prior to the date of filing
his present application 048904, in order that the application may be allowed
under section 5 of the stock-raising homestead, law and perfected without
further residence showing.

Adverting to the entryman's statement that his residence began
June 30, 1922, and continued to the dates of final proof and patent,
and to the provisions of paragraph 19 of Circular 523, which pro-
vides that-

19. A person who has made entry under section 6 of one of the enlarged
homestead acts may make an additional entry under the provisos to section 3
or under section 4 or 5 of this act, provided all be designated as stock-raising
land; but he must reside on the land entered under this act or on that originally
entered, to the extent required by the three-year homestead act.

the Commissioner held that-
Any residence which may have been maintained by him upon the original
entry since patent issued is not a point of issue in the present contest as the
charge relates to the period during which the original was an existing entry.

Entertaining the above-expressed opinion as to the requirements of
the law, it is difficult to understand why a hearing should be ordered
on allegations of fact by the applicant which, taken as true, showed
prima fcie that he was not entitled to make, under the Commis-
sioner's view, an additional entry under sectidn 5 of the act.

The holding to the effect that any residence made on an entry
made under section 6 of the enlarged homestead act after the patent
thereof is not material in determining the entryman's qualifications
as an applicant for additional entry under section 5 of the stock-
raising act is not in harmony with the views of the Department.
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The case of United States Vi. Samuel Don Probert, decided Sep-
tember 3 1935 (55 I. D. 341), is like the present case in'material
facts. There, Probert made an entry for land under section 5 of
the stock-raising act on July 23, 1928, based on a previously patented.
entry made' under section 6 of the enlarged homestead act (which,. as
here, required no residence to perfect). In .his final proof.. on the
additional entry, made October 19, 1933, he showed that he owned
and resided upon the original entry when the additional was made,
and specified periods of residence amounting to more than seven
months each year from 1928 to 1933, inclusive.

Upon consideration of section 5 of the stock-raising act, paragraph
19 of the regulations above referred to, and previous departmental
decisions, the Department expressed the view:

It may be assumed that in the formulation of paragraph 19 the fact was
recognized that entries under section 6 of the enlarged homestead act would be
patented without the necessity of any residence, and therefore it was necessary
for the applicant under section 5 of the stock-raising act to show, as that
section required, that he resided upon the land previously acquired. It is
believed, however, that the specification in the regulation that the residence
should be to the extent required under the three-year homestead act goes
further than is. necessary under the terms of the act.

Section 5 of the act plainly requires that the. applicant must reside on the
land theretofore patented to him as a condition precedent to the allowance of
entry under that section. The word "reside", however, is used in the same
sense as it is used in other provisions of the homestead law, and means an
actual, bona. fide residence on the land to the exclusion of a home elsewhere,
and not a temporary sojourn at the time of application made for the purpose
of ostensible compliance with the condition. It is therefore within the prov-
ince of the Department to inquire into, and the entryman may be required to
show, all the facts and circumstances relating to the character and extent of
his residence for the purpose of determining whether he was residing upon
the land in good faith at the time of application for the additional entry. If
the bona /ide character of his residence appears, nothing further in that regard
is required.

It follows that the last clause of the charge, which alleged failure to main-
tain residence for seven months each year for at least three years, is immate-
rial and may be regarded as surplusage.

In this view, on the evidence adduced at the hearing, the applica-
tion of Gray is' prima faode allowable, as it is sufficient to show 'that
his original entry was owned by him and was his place of residence
when he filed his application for the additional. However, as the
contest was. instituted and tried on an erroneous view of: the law,
which deterred the special agent in charge of the hearing from pre-
senting evidence, which the report thereon indicates is available to
the Government, tending to show that Gray was not a bona fide
resident on his original entry at any time, but was at all times mate-
rial a legal and actual. resident of Salt Lake City, the action of the

579
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Commissioner, rejecting the application, is reversed without preju-
dice to the institution of new proceedings to ascertain whether the
applicant had a bona fde residence on the original entry, 017994, at
the date of his application, 048904, to qualify him as an entryman
under section 5, or has performed such residence requirements as
would entitle him to entry under any other section of the stock-rais-
ing homestead act.

Reversed without prejudice.

JOSEPH E. HATCH

Decided July 8, 1986

GRAZING LEASE UNDER SEcTiON 15, TAYLOR GRAZING ACT-AUTHORITY OF SECRE-
TARY OF THE INTERIOR.

Section 15 of the Act of June 28, 1934, provides that only lands situated in
such isolated or disconnected tracts as not to justify their inclusion in any
grazing district established pursuant to the act may be leased for grazing
purposes, and the determination of this matter is, by the terms of the act,
left to the Secretary of the Interior.

AppmcaTIorN TO' MAIes ENFRY-SRREnATiVE ErPEc-ArToRITY OF: SEcRETARY OF
THE INTERIOR-LANDS IN EsTAnRLIsHs GRAZING DisTRIOTs-GRAZING LEASE
APPLIOATION.

A legal application to make entry of lands subject thereto, while pending,
reserves the land applied for from disposition to another under any public
land law until final action thereon; but the mere filing of an application
for public lands, or rights in connection therewith, confers no absolute
right where allowance is discretionary with the Secretary of the Interior,
such as the privilege of making a grazing lease under section 15 of the
Taylor Grazing Act. Accordingly, a lease application under this section,
although prior in time to the inclusion of the land in a grazing district,
does not segregate the land as against the United States and is not a bar
to such inclusion.

CASES DISTINGUISHED.

Case of Goodale v. Olney (12 L. D. 324), and cases there cited, distinguished.

WALTERS, First Assistant Secretary:
This is an appeal by Joseph E. Hatch, of Randolph, Utah, from

the decision of the General Land Office of July 23, .1935, which re-
jected his application, filed October 13, 1934, for a grazing lease,
under section 15 of the Act of June 28, 1934 (48 Stat. 1269), for
certain described lands in T. 12 N., Rs. 6 and 7 E., S. L. M., Utah.

The lands applied for were included in Utah Grazing District
No. 1, established by order of the Department dated April 8, 1935.

Section 15 of the Act of June 28, 1934, provides that only lands
situated in such isolated or disconnected tracts as not to justify their
inclusion in any grazing district established pursuant to the act may

[Vol
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be leased for; grazing purposes, and the determination of this matter
is, by the terms- of the act aforesaid, left to the Secretary of the
Interior. In the exercise of this authority, Utah Grazing District
No. was established. The land being within a grazing district, the
application of Hatch was rejected.

In a brief filed in support of Hatch's appeal, it is contended that
since the lands involved were embraced within the grazing district
subsequent to the filing of Hatch's application, a valid existing right
had attached which could not be overcome by such withdrawal, and
the case of Goodale v. Olney (12 L. D. 324) is cited in support of
this contention. In that decision it was held that an application
to make entry of lands by one duly qualified is equivalent to an
actual entry, in so far as-the rights of the applicant are concerned
and that such application, while pending, reserves the land from
other disposition. In the circumstances of the Goodale-Olney case,
which was a controversy between a homestead applicant and a home-
stead entryman, the land being subject to entry, the pending home-
stead application reserved the land from disposition to another under
the homestead laws; but the rule stated is too broad for recognition
as to all applications for public lands or rights therein. The De-
partment has long held that the mere filing of an application for
public lands, or rights in connection therewith, confers no absolute
right where the allowance of such claim is discretionary with the
Secretary of the Interior, such as the privilege afforded by section
15 of the Taylor Grazing Act. That section does not apply with
respect to lands within an established grazing district, nor to lands
so situated as to justify their inclusion in any grazing district "to
be established." It is immaterial, therefore, that the grazing district
in this instance was established after the date of the application.

Apparently, the proper course for the applicant is to make appli-
cation for grazing privileges under the regulations governing the
grazing district. If he believes the lands are not of the character
to be included in the grazing district which has been established,
he may apply to the Director of the Division of Grazing for their
elimination from the grazing district, so that they may be leased .under
section 15.

In the decision appealed from, the governing law appears to have
been correctly applied to the facts appearing of record, and said
decision is accordingly affirmed.

A#frmed.
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APPLICATIONS, FOR EXCHANGES OF STATE LANDS UNDER SEC. 8
OF THE TAYLOR GRAZING, ACT AS AMENDED BY ACT OF TUNE
26, 1936

REGULATIONS

[Circular No. 1398]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFIrC,
Washington, D. C.,-July 22, 1936.

REGISTERS, UNITED STATES LAND OFFICES:

*Subsections (c) and (d) of Section 8 of the Taylor Grazing Act
approved June 28, 1934 (48 Stat. 1269), as amended by the Act of
June 26, 1936 (49 Stat. 1976), read as follows':

(c) Upon application of any State to exchange lands within or without the
boundaries of a grazing district the Secretary of the Interior shall, and is
hereby directed to, proceed with such exchange at the earliest practicable date
and to cooperate fully with the State to that end, but no State shall be per-
mitted to select lieu lands in another State. The Secretary of the Interior
shall accept on behalf of the United States title to any State-owned lands
within or without the boundaries of a grazing district, and in exchange there-
for issue patent to surveyed grazing district land not otherwise reserved or
appropriated or unappropriated and unreserved surveyed public land; and in
making such exchange the Secretary is authorized to patent to such State
land either of equal value or of equal acreage: Provided, That no State shall
se]ect public lands in a grazing district in furtherance of any exchange unless
the lands offered by the State in such exchange lie within such grazing dis-
trict and the: selected lands lie in a reasonably compact body which is so
located as not to interfere with the administration or value of the remaining
land in such district for grazing purposes as set forth in this Act.

When an exchange is based on lands of equal acreage and the selected lands
are mineral in character, the patent thereto shall contain a reservation of all
minerals to the United States; and in making exchanges of equal acreage the
Secretary of the Interior is authorized to accept title to offered lands which
are mineral in character, with a mineral reservation to the State.

For the purpose of effecting exchanges based on lands of equal acreage the
identification and area of unsurveyed school sections may be determined by
protraction or otherwise. The selection by the State of lands in lieu of any
such protracted school sections shall be a waiver of all of its right to such
sections.

(d) Before any such exchange under this section shall be effected, notice
of the contemplated exchange, describing the lands involved, shall be pub-
lished by the Secretary of the Interior once each week for four successive
weeks in some newspaper of general circulation in the county or counties in
which may be situated the lands to be accepted, and in the same manner in
some like newspaper published in any county in which may be situated any.
lands to be given in such exchange; lands conveyed to the United States under
this Act shall, upon acceptance of title, become public lands, and if located
within the exterior boundaries of a grazing district they shall become a part
of the district within the boundaries of which they are located: Provided, That
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either party to an exchange based upon equal value under this section may
make reservations of minerals, easements,, or rights of use. Where reservations
are made in lands conveyed either to or by the United States the ight to
enjoy them shall be subject to such reasonable conditions respecting ingress
and egress and the use of the surface of the land as may.be deemed necessary.
Where mineral reservations are made by the grantor in lands conveyed by the
United States,. it shall be so stipulated in the patent, and any person who
prospects for or acquires the right to mine and remove the reserved mineral
deposits may enter and occupy so much of the surface as may be required
for all purposes incident to the prospecting for, mining, and removal of the
minerals therefrom, and may mine and remove such minerals, upon payment
to the owner of the surface for damages caused to the land and improvements
thereon. No fee shall be charged for any exchange of land made under this
Act except one-half of the cost of publishing notice of a proposed exchange
as herein provided.

1. Application for Exchange.-Section 8 of the act, as amended,
authorizes exchanges of lands between the United States and a State,
upon the application of a State, and provides for the issuance of
patent for the selected lands upon acceptance of title to the lands
conveyed to the United States in exchange therefor. Lands offered
in exchange by a State, may be lands owned by the State within or
without the boundary of a grazing district, and the selected lands
may be an e qual value or an equal area of surveyed grazing district
lands not otherwise appropriated or reserved, or unappropriated and
unreserved surveyed public lands of the United States, within the
same State. If, however, the selected lands are within a grazing
district, the lands offered by the State in exchange must be within
the same grazing district and such selected lands must lie in a rea-
sonably compact body so as not to interfere with the administration
or value of the remaining lands in the district for grazing purposes.

When an exchange is based on equal values, the values of both
offered and selected lands are to be determined by the Secretary of
the Interior, consideration being given to any reservations of min-
erals or easements which may be made by the State or the United
States.
: When mineral lands are selected in an exchange based upon equal
acreage, the patent will contain a reservation of all minerals to the
United States, and in any exchanges based upon equal' acreage the
State may offer mineral lands owned by the State, with a mineral
reservation to the State.

Unsurveyed school sections within or without the boundary of a
grazing district may be offered by the Statein an exchange based
upon equal areas, but no mineral reservations to the State may be
made in such unsurveyed sections the identification of which will be
determined by protraction or otherwise, the State by such selections
waiving all rights to the unsurveyed sections.
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- School sections, surveyed or unsurveyed, included within national
forests, national parks and monuments, Indian or other reservations
or withdrawals may not be offered as a basis for exchange under said
section 8 of the Taylor Grazing Act as amended.

Payment of fees will not be required in the case of any exchange
but the State will be required to pay one-half of the cost of the
publishing notice of a proposed exchange.

A State desiring to exchange lands under the provisions of this
act should file application, in triplicate, in the district land office
having jurisdiction over the selected lands, or in the General Land
Office when there is no United States district land office within the
State. Such application should describe the lands offered to the
Government, as well as those selected in exchange, by legal subdivi-
sions of the public land surveys or by entire sections, and nothing
less than a legal subdivision may be surrendered or selected. The
application for exchange should identify the grazing district in
which the offered or selected lands are situated; if in a grazing dis-
trict, should state whether the proposed exchange is to be based upon
equal values or equal areas; and if based: upon equal values, should
state whether or not any reservations of minerals, easements, o other
rights of use in or to the offered lands are desired and what use
thereof is contemplated. Also, when the application is based upon
equal values, it should show the reservations or easements which are
acceptable to the State and which are to be made by the United
States affecting the selected lands. Each application for an
exchange must be accompanied by the following' certificate and
affidavit:

A. A certificate by the selecting agent showing that the selec-
tion is made under and pursuant to the laws of the State; that
the lands selected and the lands relinquished are approximately
of equal value (unless the exchange is based on equal areas) ; that
the State is the owner of the lands offered in exchange (unless
the offered lands are unsurveyed) ; that the offered lands are not
the basis of another selection or exchange, and that the selected
lands are unappropriated and are not occupied, claimed, im-
proved, or cultivated by any person adversely to the State.

B. A corroborated affidavit relative to springs and water holes
on the selected lands in accordance with existing regulations
pertaining thereto.

2. Action by the Register.-If the application for exchange ap-
pears regular and in conformity with the law and these regulations,
the register will assign the current serial number thereto, and, after
making appropriate notations upon his records will transmit the
original and triplicate copies of the application to the General Land
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Office, together with a report as to any conflicts of record, and, if
the selected lands are within a grazing district, will transmit the
duplicate copy of the application to the Director of Grazing, who
will report to the Commissioner of the General Land Office as to
whether in his opinion the selected lands are so located as not to
interfere with the administration or value of the remaining lands in
the district for grazing purposes within the meaning of the act.

An application for exchange will be noted "suspended" by the
register and unless disallowed. the lands applied for in exchange
will be segregated upon the records of the district land office and
General Land Office, and will not be subject to other appropriation,
application, selection, or filing.

Circular No. 1384, approved April 15, 1936, is hereby revoked in
so far as it pertains to exchanges by a State under section 8 of the
grazing act as amended..

3. Action of the General Land Oflce.-When an exchange is based
upon equal values, upon receipt of a favorable report from the Direc-
tor of Grazing (where the selected lands are within a grazing dis-
trict), all else being regular, the Commissioner of the General Land
Office will transmit the triplicate copy of the application to the
Director of the Division of Investigations with a request that a field
investigation be made for the purpose of determining the values of
the offered and selected lands; whether the selected lands are occu-
pied, improved, cultivated, or claimed by any one adversely to the
State; whether the selected lands contain minerals, timber, springs,
water holes, hot or medicinal springs, or any special features which
should be considered in acting on the application; and whether the
reservation which the State desires to make in the offered lands, if
any, together with the contemplated use of such reservation, will in
any way affect adversely the administration of the grazing district,
if the offered lands are within a grazing district. The field examina-
tion should be made as soon as possible, and report and special recom-
mendation should be submitted to the General Land Office.

When an exchange is based upon equal areas, if a field examina-
tion is found necessary to determine the character of the selected
lands as to mineral or springs or water holes, the Director of the
Division of Investigation will be requested to have a field investiga-
tion made for either or both of such purposes.

4. Additional Evidence Regquired.-W hen the field investigation
report is received and an exchange of equal values has been estab-
lished, or, in the case of an. equal area exchange, where no field
investigation is found necessary, the Commissioner of the General
Land Office, unless he has reason to do otherwise, will, with the ap-
proval of the Secretary of the Interior, issue notice for publication
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of the contemplated exchange, and will require the State, through
the register of the district land office, to submit proof of publication
of notice, a duly recorded deed of conveyance of the offered lands
(unless such offered lands are un1surveyed), a certificate of the proper
State officer showing that the offered lands have not been sold or
otherwise encumbered by the State, and a certificate by the recorder
of deeds or official custodian of the records of transfers of real estate,
in the proper county, or by an abstracter or abstract company ap-
proved by the General Land Office that no instrument purporting to
convey or in any way encumber title to the offered land is of record
or on file in his office. Where reservations of any kind are made in
the offered lands complete description thereof should be furnished.
If, however, the offered lands were ever held in private ownership
and were acquired by the State from such source, it will be necessary
for the State to furnish an abstract of title showing that at the time
the deed of conveyance to the United States was recorded the title
to the lands covered by such deed was in the State making the con-
veyance, a certificate that the lands so conveyed were free from
judgments or mortgages, liens, pending suits, tax assessments, or
other encumbrances, except such reservations as may be made in the
lands conveyed, and a certificate by the proper official of the county
in which the lands conveyed are situated showing that all taxes
levied or assessed against the lands conveyed to the United States, or
that could operate thereon as a lien, have been fully paid or that no
taxes have been levied, or whether there is a tax due on such lands
that could operate as a lien thereon but which tax is not yet payable,
and that there are no unredeemed tax sales and no tax deeds out-
standing against such lands conveyed to the United States.

5. Deed of Conveyance.-The deed of conveyance to the United
States must be executed, acknowledged, and duly recorded in ac-
cordance with the laws of the State making the exchange, and must
be accompanied by a certificate of the proper State officer showing
that the officer executing the conveyance was authorized to do so
under the State law. The deed should recite that it is made "for and
in consideration of the exchange of certain lands, as authorized by
section 8 of the Act of June 28, 1934 (48 Stat. 1269), as amended."

6. Abstract of Title.-The abstract of title, when required, must
show that the title memoranda contained therein are a full, true,
and complete abstract of all matters of record or on file in the office
of the recorder of deeds and in the offices of the clerks of courts of
record of that jurisdiction, including all conveyances, mortgages,
pending suits, judgments, liens, lis pendens, or other encumbrances
or instruments which are required by law to be filed with the record-
ing officer and which appear in the records of the offices of the clerks
of courts of record affecting in any manner whatsoever the title to
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the land to be conveyed to the United States. The abstract of title
may be prepared and certified by the recorder of deeds or other
proper officer under his official seal, or it may be prepared and au-
thenticated by an abstracter or by an abstract company, approved
by the General Land Office, in accordance with section 42 of the
mining regulations of April 11, 1922 (49 L. D. 15, 69).

T. Taxe.-In case the land conveyed to the United States has
been held in private ownership and taxes have been assessed or
levied thereon, and such taxes are not due and payable until some
future date, the State, in. addition to the certificate above required
relative to taxes and tax assessments, may furnish a bond with
qualified corporate surety for the sum of twice the amount of taxes
paid on the land for the previous year in order to indemnify the
United States against loss for the tax as assessed or levied but not
yet due and payable. In lieu of the bond the State may submit a
sum similar to that required in the bond, and if and when proper evi-
dence is furnished showing the taxes on the land conveyed have been
paid in full, the said sum will be returned to the State.

8. Publication of Notice.-The publication notice must give the
name of the State making application, the serial number and date
of the application, act under which application is filed, describe
both the offered and selected lands (except that where the offered
lands are unsurveyed no notice of such lands will be required) in
terms of legal subdivisions of the public land surveys, and state
that the purpose of the notice is to allow all persons claiming the
selected lands or having bona fide objections to such exchange an
opportunity to file their protests or other objections in the district
land office, or in the General Land Office, together with evidence
that a copy of such protest or objection has been served upon the
State. Such notice must be published once a week for four consecu-
tive weeks in some designated newspaper of general circulation in
the county or counties in which may be situated the lands offered to
the United States, and in the same manner in some like newspaper
published in any county in which may be situated any lands to be
selected in exchange. In the event of the designation of a daily
newspaper, the publication should be made in the Wednesday issue
thereof. A similar notice will be posted in the district land office
during the required period of publication. Such notice for publica-
tion will be sent by the General Land Office to the register for for-
warding by him to the applicant with instructions for publication
in the newspaper or newspapers designated, but where there is no
United States land office in the State applying for the exchange, the
notice will be sent direct to the State with instructions for publica-
tion in the newspaper designated. Proof of publication of notice
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shall consist of an affidavit by the publisher, or foreman, or other
proper employee of the newspaper, showing the dates of publication,
and attaching thereto a copy of the notice as published. The reg-
ister shall transmit such evidence of publication to this office with
his report as to whether or not protests or contests have been filed
against the proposed exchange, and shall certify as to the posting
of notice in his office.

The State will be responsible for payment of one half the cost of
publication, and the publisher should bill the Commissioner of the
General Land Office for the other half in- accordance with instruc-
tions contained in the advertising order accompanying the notice for
publication..

9. Further Action by General Land Ofoe.-The publication of
notice, conveyance, abstract of title, and other evidence required of.
the State will, upon receipt in the General Land Office, be exam-
ined, and if found regular and in conformity with law, and there
are no objections, title will be accepted to the offered land and pat-
ent will issue for the land selected in exchange.

Should the report from the Director of the Division of Investiga-
tions, upon field investigation, disclose inequalities of value, the
Commissioner of the General Land Office will advise the State and
afford opportunity for adjustment so as to bring the exchange within
the provisions of the law.

In the case of an equal area exchange, should the report of the
Division of Investigations show that the selected lands are mineral
in character, the State will be required to file consent to the reserva-
tion of all minerals therein to the United States. In making ex-
changes based upon equal areas, when the offered lands are mineral
in character and the State holds title thereto, the State may, if
desired, reserve the mineral rights in such offered lands in accord-
ance with the provisions of paragraph 2 of subsection (c) of section
8 of the act.

Notices of additional requirements, rejection or other adverse
action will be given, and the right of appeal, review, or rehearing
recognized in the manner now prescribed by the Rules of Practice.
Protests against exchanges should be filed in the district land office,
from where they will be transmitted to the General Land Oflice for
consideration and disposal.

Should the application for exchange be finally rejected or the
selection canceled for any reason, any abstract of title filed will be
returned to the State, and the State will be advised of its right to
apply for a quitclaim deed under existing law for the land conveyed
to the United States.
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10. State School Lands.-It is provided in section 1 of the act
that-

Nothing in this Act shall be construed in any way to diminish, restrict, or
impair any right which has been heretofore or may be hereafter initiated
under existing law validly affecting the public lands, and which is main-
tained pursuant to such law except as otherwise expressly provided in this
Act, nor to affect any land heretofore or hereafter surveyed which, except for
the provisions of this Act, would be a part of any grant to any State, nor as
limiting or restricting the power or authority of any State as to matters
within its jurisdiction.

The words "Nothing in this Act shall be construed in any way
~* *:8 * to affect any land heretofore or hereafter surveyed which,
except for the provisions of this Act, would be a part. of any grant
to any State" were obviously intended to preserve school sections,
both surveyed and unsurveyed, included within the boundaries of
a grazing district established under the provisions of the Taylor
Grazing Act, in exactly the same status for the purpose of any grant
to any State as the lands would have had had the Taylor Grazing
Act not been passed and had the lands not been included in the
grazing district.

A grazing district is not a reservation within the meaning of the
Act of February 28, 1891 (26 Stat. 796), and therefore school sec-
tions, surveyed or unsurveyed, within a grazing district, are not for
that reason only valid base for indemnity school land selections
under said act of 1891. The inclusion of unsurveyed school sections
within a grazing district will not prevent the title to such lands
from vesting in the State upon the acceptance of the plat of survey
thereof by the Commissioner of the General Land Office.

Granted school sections owned by a State within or without the
boundaries of a grazing district may be assigned by the State as a
basis for an equal value, or equal area exchange, and unsurveyed
school sections within or without the boundaries of a grazing district
may be assigned by the State as a basis for an equal area exchange,
as provided in subsection (c) of section 8 of the Taylor Grazing Act,
as amended.

This circular supersedes Circular No. 1346, in so fat as State
exchanges are concerned.

State applications for exchange pending at the date of said~ act
of June 26, 1936, will be governed by the provisions of the act of
June 28, 1934, as amended by the act of 1936, and these regulations.

FRED W. JOHNSON, Commissioner.
Approved:

T. A. WALTniBS,

First Assistant Secretary.
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EXCHANGES OF STATE SCHOOL LANDS IN APACHE, NAVAJO, AND
COCONINO COUNTIES, ARIZONA, UNDER SEC. 3, ACT OF JUNE 14,

1934

REGULATIONS

[Circular No. 1399]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Washington, D. C., July 61, 1936.

REGISTER, U. S. LAND OFFICE, PHOENIX, ARIZONA:

Section 3 of the Act of June 14, 1934 (48 Stat. 960), entitled "An
Act to define the exterior boundaries of the Navajo Indian Reserva-
tion in Arizona, and for other purposes", provides as follows:

Upon the completion of exchanges and consolidations authorized by section 2
of this Act, the State of Arizona may, under rules and regulations to be pre-
scribed by the Secretary of the Interior, relinquish to the United States such
of its remaining school lands in Coconino, Navajo, and Apache Counties as
it may see fit; and shall have the right to select from the vacant, unreserved,
and nonmineral public lands in said counties lieu lands equal in value to
those relinquished without the payment of fees or commissions.

Section 2 of said act contains the following provision:
The State of Arizona may relinquish such tracts of school land within the

boundary of the Navajo Reservation, as defined by section 1 of this Act, as
it may see fit in favor of said Indians, and shall have the right to select other
unreserved and non-mineral public lands contiguous or noncontiguous, located
within the three counties involved equal in value to that relinquished said
lieu selections to be made in the same manner as is provided for in the Arizona
Enabling Act of June 20, 1910 (36 Stat. L. 558), except as to the payment of
fees or commissions which are hereby waived.

In a letter approved by the Assistant Secretary of the Interior
on May 28, 1936, this office was advised by the Commissioner of-
Indian Affairs that the State of Arizona has relinquished all of its
lands within the Indian reservation, and it was requested that regu-
lations be issued authorizing the State of Arizona to make exchanges
under section 3 of said act.

1. Applications for selection by the State of Arizona in lieu of
any remaining school lands within Coconino, Navajo, and Apache
Counties, under the provisions of section 3 of this act, may be filed
by the proper officers of the State, accompanied with the following
affidavits and certificate:

(a) An affidavit as to the nomnineral and nonsaline character
of the land applied for, showing that said land is unappropriated
and is not occupied and does not contain improvements placed
thereon by any Indian.

(6) A certificate of the selecting agent showing that the selec-
tion is made uLnder and pursuant to the laws of the State.
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(c) A corroborated affidavit relative to springs and water
holes upon the land applied for, in accordance with existing
regulations pertaining thereto.

' 0 (d) An affidavit that the lands relinquished and the lands
selected are equal in value.

2. The exchange must be made by legal subdivisions or by entire
sections, of equal value, and administration will be facilitated if an
application for exchange does not include more than approximately
6,400 acres of selected lands, the area of the base lands assigned
thereto being dependent upon the value thereof as compared with the
value of the selected lands. The application should describe the land
to be conveyed as well as the land selected, and nothing less than a
legal subdivision may be surrendered or selected. Payment of fees
or commissions will not be required in connection with such appli-
cations.

3. If the application for exchange appears regular and in con-
formity with the law and these regulations, you will assign 'a current
serial thereto and at once transmit the application to this office with
your report as to whether or not the selected lands are free from
conflict, adverse filing, entry, or claim thereto.

4. Upon receipt of the application in this office, if all be found
regular, a report will be requested from the Geological Survey as to
the mineral or nonmineral character of the selected lands, and a
report from the Division of Grazing, as to water holes, springs, and
power possibilities in regard to the selected lands. A field examina-
tion and report will also be requested of the Division of Investiga-
tions as to both selected and base lands to determine whether or not
their value is equal within the meaning of this act.

5. Upon receipt of satisfactory reports from the Geological' Sur-
vey, the Division of Grazing, and the Division' of Investigations, and
no objection appearing, this office will issue notice'for publication
of the selection and will require the State to file proof of publication'
thereof, also a deed of conveyance of the offered lands, duly 'recorded,
a certificate of the proper State officer showing that the offered lands
have not been sold or otherwise encumbered by the State, and a cer-
tificate by the recorder of deeds or official custodian of the records
of transfers of real estate, in the proper county, or by an abstracter,
or abstract company approved by the General Land Office, that no
instrument purporting to convey or in any way encumber title to the
offered land is of record or on file in his office. If, however, the
offered lands were ever held in private ownership and were acquired
by the State froim such source' it will be necessary for the State to
furnish an abstract of title showing that, at the time the deed of'
conveyance to the United States was recorded, the title to the lands
covered by such deed was in the State making the conveyance, a
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certificate that the lands so conveyed were free from judgments or
1noI1tgages, liens, pending suits, tax assessments, or other encum-
brances, and a certificate by the proper official' of the county in which
the lands conveyed are situated showing that all taxes levied or as-
sessed against the lands conveyed to the United States, or that could
operate thereon as alien, have been fully paid or that no taxes have
been levied, or whether there is a tax due on such lands that could
operate as a lien thereon but which tax is not yet payable, and that
there' are no unredeemed tax sales and no tax deeds outstanding
against such lands conveyed to the United States.

The deed of conveyance to the United States must be executed
acknowledged, and duly recorded in accordance with the laws of the
State and must be accompanied with a certificate of the proper State
officer showing that the officer executing the conveyance is authorized
to do so under the laws of the State. The deed should recite that
it is made "for and in consideration of the exchange of certain lands
as authorized by section 3 of the act of June 14, 1934 (48 Stat. 960)."
* Notice of the selection must be published at the expense of the State

once a week for four consecutive weeks in some designated newspaper
of general circulation in the coulty or counties in which the selected
lands may be situated. In the event of the designation of a daily
newspaper, the publication should be made in the Wednesday issue
thereof. A similar notice will be posted in your office during the
entire period of publication. The notice for publication will be sent
to your-office to beforwarded to the State officer with instructions
for publication in the newspaper or newspapers designated.

.Proof of publication of notice shall consist of an affidavit by the
publisher, or foreman, or other proper employee of the newspaper,
showing the dates of publication, and attaching thereto a copy of the
notice as'published. You will transmit such evidence of publication
to this office with your report as to whether or not protests or con-
tests have been filed against the selection, certifying as to the posting
of notice in your office. Any protests against the selection should be
filed in your office and transmitted to this office for consideration
and disposal. V

6. Upon receipt in this office of satisfactory proof of publication
of notice and deed of conveyance with the required certificates,
should no objection appear of record, the exchange selection will be
embraced in a clear list and submitted to the Secretary of the Inte-
rior with recommendation for approval with a view to the certifica-
tion' to the State of the selected lands. :

In the case of an unfavorable report from the Division of Investi-
gations, opportunity will be given the State to amend the applica-
tion or to make such showing as may be desired. Notice of addi-
tional requirementsi rejection or other adverse action will be given

[Vol.
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and the right of appeal, review, or rehearing recognized in the man-
ner now prescribed by the Rules of Practice.

FRED W. JOHNSON,

Commissioner.
I concur:

WILLIAM ZIMMERMAN, JR.,
Acting Commissioner of Indian Affairs.

Approved:
T. A. WALTERs,

First Assistant Secretary.

LEASING OF PUBLIC LANDS, EXCLUSIVE OF ALASKA, FOR GRAZING
OF LIVESTOCK, UNDER TAYLOR GRAZING ACT AS AMENDED BY
THE ACT OF JUNE 26, 1936

REGULATIONS

Circular No. 1401

[Nou.-See Circular No. 1412, post.]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

-Washington, D. C., July £8 1936.
REGIsTERs, UNITED STATES LAND OFFIEs; DIRECTOR, DvIsIoN or

GRAZING; ACTING DIRECTOR, DIVISION OF INVESTIGATIONS:

Section 15 of the Act of June 28, 1934 (48 Stat. 1269, as amended
by section 5 of the Act approved June 26, 1936 (49 Stat. 1976),
provides that: 

The Secretary of the Interior is further authorized, in his discretion, where
vacant, unappropriated, and unreserved lands of the public domain are so situ-
ated as not to justify their inclusion in any grazing district to be established
pursuant to this Act, to lease any such lands for grazing purposes, upon such
terms and conditions as the Secretary may: prescribe: Provided, That prefer-
ence shall be given to owners, homesteaders, lessees, or other lawful occupants
of contiguous lands to the extent necessary to permit proper use of such con-
tiguous lands, except, that when such isolated or disconnected tracts embrace
seven hundred and sixty acres or less, the owners, homesteaders, lessees, or

*other lawful occupants of lands contiguous thereto or cornering thereon shall
have a preference right to lease the whole of such tract, during a period of
ninety days after such tract is offered for lease, upon the terms and conditions
prescribed by the Secretary.

The above amendment to section 15 changes materially the pro-
cedure relative to the issuance of grazing leases as outlined in the
regulations heretofore approved January 8. 1936, Circular No. 1375.
The act, as amended, authorizes the Secretary of the Interior, in his

20683-35-VO, 55-S
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discretion, where vacant, unappropriated, and unreserved lands of
the public domain are so situated as not to justify their inclusion in
any grazing district to be established pursuant to this act, to lease
any sucsA lands for grazing purposes, upon such terms and conditions
as the Secretary may prescribe. This section of the act, as amended,
.also provides that a preference shall be given to applicants for graz-
ing leases who are .owners, homesteaders, lessees, or other lawful oc-
cupants of contiguous lands to the etent necessary to permit the
proper use of such contiguous lands. This act, as amended, also
provides that when such isolated or disconnected tracts embrace 760
acres or less the owners, homesteaders, lessees, or other'lawful oc-
-Cupants of lands contiguous thereto or cornering thereon shall have
a preference right to lease the whole of such tract during a period
of 90 days after such tract is offered for lease upon the terms and
,conditions prescribed by the Secretary of the Interior.

In general, the act, as amended, provides for the issuance of graz-
ing leases to three classes of applicants, as follows:

I. Leases where no preference right is involved.
II. Preference right leases to applicants who are owners, home-

steaders, lessees, or other lawful occupants of contiguous
lands to the extent necessary to permit the proper use of
such contiguous lands.

III. Where isolated or disconnected tracts embrace 60 acres
or less the owners, homesteaders, lessees, or other lawful
occupants of lands contiguous thereto or cornering there-
on shall have a preference right to lease the whole of
such tract during a period of 90 days after such tract is
offered for lease upoin the terms and conditions prescribed
by the Secretary. of the Interior.

Since the issuance of grazing leases under section 15 of the original
act and the amendment thereto is discretionary with the Secretary
of the Interior, and since no leases have as yet been issued, all appli-
'cations heretofore filed, which do not conform to these regulations,
must be amended to conform herewith. However, it will not be nec-
iessary for these applicants to file any additional evidence or showing
until so directed by this office.

The. following rules and regulations are prescribed for the admill-
istration of section 15 of the act of June 28, 1934, as amended by the
.act of June 26, 1936:

I
APPLICATIONS FOR LEASE

1. An application for lease should be filed on form 4-721, approved
July 28, 1936, in the United States district land office for the district
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in which the lands applied for are situated, except that in the States
in which there are no district land offices the application should be
forwarded to this office.

2. The application must be filed in quadruplicate, except where it
embraces lands within thejurisdiction of more than one district land
office, in which event it must be furnished in quintuplicate and may
be filed in either office. The original application, only, need be
sworn to.

3. Any person who is a citizen of the United States or who has
declared his intention to become a citizen, or any group or associa-
tion composed of such persons, or any corporation organized under
the laws of the. United States, or of any State or Territory thereof
authorized to conduct business in the State in which the lands in-
volved are situated, may file such an application.

4. Owners, homesteaders, lessees, or other lawful occupants of lands
contiguous to those applied for shall have a preference right to a
lease for so much of said lands as may be necessary to permit proper
use of such contiguous lands, except that owners, homesteaders,
lessees, or other lawful occupants of lands contiguous to or cornering
on a tract applied for embracing 60 acres or less, shall have a pref-
erence right during a period of 90 days. after such tract is offered for
lease, to lease the whole of such tract upon the terms and conditions
prescribed by the Secretary of the Interior.

5. The application to lease should set forth as follows:

(a) Applicant's name and post office address.
(b) A statement as to whether the applicant is a native-born

or naturalized citizen of the United States, or has declared his
intention to become a citizen. If naturalized, or a declarant,
evidence thereof must be furnished.

(c) If the applicant is a corporation, a certified copy of the
articles of incorporation must accompany the application; and
if an association, a copy of the constitution and by-laws and
evidence of the citizenship of each member must be submitted.

(d) A description of the lands applied for must be furnished
in terms of the legal subdivisions of the public land surveys,
together with a statement as to whether the lands contain any
springs or water holes, and whether the lands. are occupied or
used for any purpose and by whom.

(e) A description in terms of legal subdivisions of the public
land surveys of the lands upon which a preference right to a
lease is based, the nature of the claims thereto, and the dates
initiated or. acquired. :

(f) A statement as to the number and kind of stock to be
grazed upon the lands, seasons of contemplated use, and the
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manner ill which the applicant plans to graze the lands appliel
for in connection with his general operations.

(g) A statement as to what previous use, if any, the appli-.
cant has made of the lands applied for, and whether the lands.
have been used by any one else. If so, by whom, for what
purpose, and to what extent.

6. The filing of an application under this section in conformity
with these regulations for an area of 3,840 acres or less will segregate
the lands applied for from other disposition under the public land
laws, subject to any prior valid adverse claim, except that at all
times the mineral contents in the land shall be subject to prospect-
ing, locating, developing, mining, entering, leasing, or patenting
under the provisions of the applicable laws.

7. The filing of an application for 3,840 acres or less will not seg-
regate the land applied for from application by other applicants for
grazing lease. Conflicting or junior applications will be received,.
noted,: and disposed of in the same manner as senior or prior appli-
cations.

8. If an application embraces an area in excess of 3,840 acres, the
applicant may designate a tract or tracts in compact form and not to
exceed 3,840 acres which he desires' to be segregated by virtue of the
application. If such a designation is made by the applicant, the

.land not' so designated will not be segregated by the filing of the
application but thereafter may be segregated by appropriate instruc-
tions upon a satisfactory showing that the inclusion of more than
3 ,840 acres in the lease is warranted.

9. As the issuance of a lease is within the discretion of the Secre-
tary of the Interior, the filing of an application for a lease will not
in any way create any right in the applicant to a lease, or to the
exclusive use of the lands applied for, pending the execution of a
lease by the Secretary of the Interior.

10. Every applicant for a 'lease must pay to the register of the
district land office, at the time of filing an application, a fee of five
dollars if his lease application is for 1,000 acres or less, and an
additional five dollars for each additional 1,000 acres or fractional
part thereof, which fee will be carried as unearned pending action
on the application. If the application is rejected the fee will be
returned. If a lease, based on the application, is offered the appli-
cant, and he refuses to accept the same, the fee will be retained and
earned, as a service charge.

11. If a protestant against the issuance of a lease desires to lease
all or part of the land embraced in the application against' which a
protest is filed, the protest should be accompanied by an application
to lease.
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II 

ACTION ON APPLICATIONS

12. Upon receipt of an application, the register of the district
land office will assign the current serial number thereto, note the
same on his records, and if all is found to be-regular, forward the
original to this office, the duplicate to the Director of Grazing, and
the triplicate to the Special Agent in Charge of the Division of In-
vestigations for the division in which the lands are situated. The
original, duplicate, and triplicate applications should be accom-
panied with a status report by the register of all the lands ap-
-plied for.

13. The quadruplicate copy will be retained by the register for
his files. In case the application embraces land in two land districts,
-the quintuplicate copy will be forwarded to the appropriate land
* office for notation and for a serial number.

14. The register of the land office receiving the quintuplicate copy
will furnish a report to this office, the Special Agent in Charge, and
the Division of Grazing as to the status of the land in his district
embraced in the application for lease. The balance of the admin-
istrative work up to the point of issuing the lease will be handled
-though the office in which the complete application was filed.

15. Publication will be required in each case in which a senior
applicant has not been required to publish notice of application to
lease, for the same land or a part thereof, if no objection to the
allowance of the application is shown by the land office records.
Persons who have heretofore filed applications will be required by
this office, in proper cases, to publish notice of such applications
at the earliest possible date after the approval of these regulations.
Persons hereafter filing applications will be required by the district
land office, where there is such office, otherwise by this office, to pub-
lish notice of their applications at the earliest possible date after
the filing thereof. Where a daily paper is designated as the medium
of publication, the notice must be published in the Wednesday issue
for four consecutive weeks; if weekly, in four consecutive issues;
and, if semiweekly, in either issue for four consecutive weeks. If
-the lands applied for are situated in two or more counties, publica-
tion must be had in some newspaper having a general circulation
-in both counties. A copy of the notice must be posted in the district
land office during the entire period of publication. The notice must
-contain a description of the lands applied for and a statement to the
effect that such lands are offered for lease, subject to objections
thereafter appearing, and that all persons having adverse or conflict-
ing claims to such lands, or desiring to lease all or any part thereof



598 DECISIONS OF TE DEPARTMENT OF THE INTERIOR [Vole

for grazing purposes under preference right, or other applications
must file notice of their claims, or proper applications, in the land
office, within a period of ninety days from date of the first publica-
tion of the notice. Such period will be regarded as the preference
right period allowed by section 15 of the act for the filing of appli-
cations to lease isolated or disconnected tracts embracing 760 acres.
or less.

Each applicant will be required to pay for the publication of
notice, of his application. However, if a lease for all or any part
of the land is awarded to an applicant on whose application publi-
cation was not required, such applicant, prior to the execution of
the lease, will be required to furnish evidence to the effect that he
has reimbursed the applicant who paid the expense of publication
for such cost, or a part thereof, to be determined as follows, Where
part of the land is awarded to each of two applicants, each must
pay one-half of the cost of publication; where the award is for
part of the land to each of three applicants, each must pay one-
third of the cost, etc., unless a more equitable division of the cost is
directed by this office.

16. The Director of Grazing will submit a report immediately to,
the Special Agent in Charge as to whether the lands are so situated
as not to justify their inclusion in any grazing district to be estab-
lished under the provisions of this act.

17. As soon as possible after the expiration of the time allowed
by the published notice for the filing of preference right applications,
and upon clearance by the Division of Grazing, the Special Agent
in Charge will have an investigation made and submit a report to
this office as to the applicant's qualifications, the pertinent facts as
to any and all conflicting applications, especially as to those where
the questions of preference rights are involved and it is necessary
to determine the extent of the preference to permit the proper use
of contiguous lands.

18. The report of the Special Agent in Charge should also include
a statement as to the carrying capacity of the lands applied for, the
value of the lands for grazing purposes, and the rental value of the
lands, due regard being given to the number and kind of livestock
to be grazed thereon.

19. Upon termination of publication and upon expiration of the
time specified in the published notice, the register will forward to
this office all protests or objections against the issuance of the lease,
together with a statement showing the facts as to any and all con-
flicting applications for the lands involved. Proof of publication
and posting of the notice in the district land office should also be
forwarded.
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IIIX
ISSuANCE OF LEASES

20. If upon receipt of an application and on consideration of the
facts presented, it is decided by this office that the applicant is en-
titled to a lease for all of the lands applied for, a proposed lease
will be prepared, in quadruplicate, and copies will be sent to the
district land office for execution by the applicant. At the same time,
protests will be denied and conflicting applications rejected, subject
to the right of appeal to the Secretary of the Interior. If the pro-
posed lease is properly executed and returned to this office, it will
be transmitted, together with any appeals filed by the protestants
or conflicting applicants, with appropriate recommendations, to the
Secretary of the Interior for consideration. The same procedure
will be followed where it is determined that more than one applicant
is entitled to a lease and a division of the land is necessary, except
that such conflicting applicants will be afforded an opportunity to
agree as to the division of such lands. If a satisfactory adjustment
cannot be made by the parties interested, the award of a lease, or
leases, will be determined by the Secretary of the Interior on the
basis of all the facts presented.

21. If approved by the Secretary of the Interior, the lease will be
executed in triplicate. The original will be retained in this office;
the duplicate original will be sent to the Comptroller General; and
the triplicate original will be sent to the applicant through the dis-
trict land office. The quadruplicate copy will be sent to the district
land office.

IV

RENTAL

22. Each lessee shall pay to the proper district land office, in ad-
vance, such annual rental as may be determined to be a fair compen-
sation to be charged for the grazing of livestock on the leased land.

DURATION OF LEASES

23. Leases will be issued in the discretion of the Secretary of the
Interior for periods of not more than ten years each, and when a
lease expires it may be renewed, in the discretion of the Secretary of
the Interior, if the applicant is then qualified as a lessee.
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VI

USE OF LANDS

24. After the issuance of a lease, the lessee may fence the land or
any part thereof, develop water by wells, tanks, water holes, or oth-
erwise, and make or erect other improvements for grazing and stock-
raising purposes so long as .such improvements do not impair the
value of the lands. Upon the cancellation of a lease for any reason,
or upon termination of a lease, except when a renewal is requested,
the lessee will be afforded a reasonable period, to be determined by
the Secretary of the Interior, for the removal of all structures that
may have been erected by him; but if, not removed or other disposi-
tion made within the period of time specified, such'structure shall
become the property of the United States..

VII

CAUSES FOR CANCELLATION

25. A lease may be canceled by the Secretary of the Interior:
(a) If the lessee persistently overgrazes the lands or uses them

in any manner which causes soil erosion, or for any purposes
detrimental to the lands or the livestock industry.

(b) If the lessee uses the leased premises, or any part thereof,
for any purpose foreign to grazing or in violation of any terms
of the lease.

(c) If the lessee shall fail to pay the annual rental, or any
part thereof.

(d) If the lessee shall fail to comply with any part of these
regulations or the terms of the lease.

(e) If a preference right lessee fails to retain ownership or
control of the lands tendered as a basis for such preference
right.

Each lessee must accept as final any decision rendered by the
Secretary of the Interior with reference to the violations of the terms
of the lease, and, if required by the decision, must surrender the
leased premises to the United States.

VIII

INSPECTION

26. Representatives of the Secretary of the Interior shall at any
time have the right to enter the leased premises for the purpose of
inspection.



55] DECISIONS OF THE DEPARTMENT OF THE INTERIOR 601

* ~~~~ix

ASSIGNMENT

27. Proposed assignments of a lease, in whole or in part, must be,
submitted to the Secretary for approval, must be accompanied by the
same showing by the assignee as is required of applicants for a lease,.
and must be supported by a showing that the assignee agrees to be
bound by the provisions of the lease. No assignment will be recog-
nized unless and until approved by the Secretary of the Interior.

28. These regulations shall be considered to be a part of every graz-
ing lease issued pursuant to the provisions of this act.

29. These instructions supersede the preliminary instructions of
September 20, 1934 (Circular No. 1336), and January 8, 1936 (Cir-
cular No. 1375), as amended March 5, 1936 (Circular No. 1379)..

30. Forms of application and lease are attached and made a part.
hereof.

FRED W. JOHNSON, CoMMnssioner.
I concur:

JuIIAN TERRETT,
Acting Director, Division of Grazing.

I concur:
B. B. SMITH,,

Acting Director, Division of Investigations.
Approved:

T. A. WALTRs,

First Assistant. Secretary.

APPLICATION FOR GRAZING LEASE

-[Form 4-721. Approved July 28, 1936]

To be filed in quadruplicate if the lands applied for are all in one land
district; in quintuplicate if in more than one land district.

United States Land Office -____ _ _ _ , Serial No. - __-__
Receipt No. - __

Date _----__, 19-
(1) I, - __-- _--____--____ --_ --- , of … - - -

(Name of applicant) (Post office address)
hereby apply to lease, under section 15 of the Act of June 2, 1934 (48 Stat.
1269), as amended by the Act of June 26, 1936 (49 Stat. 1976), the .-_-___-___

Section -, Township - _- , Range - , Meridian -_, containing
acres, within the -------------------- land district.

(If the lands applied for are within two land districts, the application
must be filed in quintuplicate. A description of the lands should be given,
by legal subdivision if surveyed, or, if not surveyed, by metes and bounds.
or such other description as will fully identify the land.)
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(2) Describe by legal subdivisions the lands upon which a preference right
to a lease is based, the nature of the claims thereto, and the dates initiated
or acquired, and when the right will expire, if it is held for a period of years.
Section ---- , Township ---- , Range ---- , Meridian ------

(a) How many acres of your:privately owned lands are under cultivation?
___…acres.

(b) How many acres are used for grazing purposes? …_____. acres.
(3) State briefly your experience in the livestock industry and give two

references.
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -_- - - - - -

g i S S - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

(4) State what interests, if any, you have in any:other lease or pending
application for lease under section 15 of the Act approved June 28, 1934, as
amended by the Act of June 26, 1936.

(5) Are you a citizen of the United States? -----. By birth? …
By naturalization? - .-

(If by naturalization, evidence of such naturalization must be fur-
nished.)

If not a citizen, have you filed the necessary declaration of intention to
become such? -------. When? ------------ . Where? …-_-__ -_-.

(If the applicant is a corporation, a certified copy of the articles of
incorporation, together. with a copy,: signed by proper official, of the
minutes of the meeting authorizing the filing of the application and, if
an association, a copy of the constitution and by-laws, and, evidence of
the citizenship of each member, must be submitted.)

(6) Do the lands applied for contain any springs or water holes? ------
If so, describe them, giving the location by section, township, and range.:

(a) Are the lands applied for occupied or used for any purpose? __…_____.
By whom? -_________----_ -_-. For what purpose?- - __-___-_-__-_-

(7) Do you own or control any source of water supply needed or used for
livestock purposes? …_-_-_-.
Describe it -_-_--------------------------------------------------

Where located -_________ - - - - - - - _

(Subdivision, section, township, and range)

(8) State the number and kind of stock to be grazed on the leased lands
----------------- -------- , seasons of contemplated

iuse … * --- -, the manner in which you plan to graze the
lands applied for in connection with your general operations _-___-__-___

(9) Have you previously used, the lands covered by this application? __
If so, for how many years and for what usual period each year? --- 7 __

(a) How, many stock have you grazed thereon during the average year?

(10) Have the lands been used for grazing purposes in the past by any
'other person? - _ If so, by whom?… __-_-___-___-___-_-___----.
'To what extent? --------------.- _-_.
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(11) How many head of: livestock do you own? -C __ Cattle -_-_
Horses --- ; Sheep … ____; Goats…

(Signature of applicant)

Subscribed and sworn to before me this the __ day of …__-_-_-__,
19-

(Official designation of officer)

FORM OF IEASE

[Form 4-722. Approved July 28, 1936]

To be executed by applicant in quadruplicate.
Serial _--_

This indenture of lease, entered into as of _ _by and
between the United States of America, party of the first part, hereinafter
called the lessor, acting in this behalf by the…--------- …--
and … ___-------_, party of the second part, hereinafter
called the lessee, under, pursuant, and subject to the terms and provisions of
the Act of Congress approved June 28, 1934 (48 Stat. 1269), as amended by
the Act of June 26, 1936 (49 Stat. 1976), entitled "An Act to stop injury to
the public grazing lands by preventing overgrazing and soil deterioration, to
provide for their orderly use, improvement and development, to stabilize the
livestock industry dependent upon the public range, and for other purposes",
hereinafter referred to as the act, which is made a part hereof.

WITNESSrn
That the lessor, in consideration of the rents to be paid and the covenants

to be observed as herein set forth, does hereby grant and lease to the lessee
an exclusive right and privilege of using for grazing purposes the following-
described tract of land:

containing approximately - __ acres, together with the right to construct
and maintain thereon all buildings or other iprovements necessary to the
full enjoyment thereof, for a period of --------- years, and if at the end of
said period the Secretary of the Interior shall determine that a new lease
should be granted, the lessee herein will be accorded a preference right thereto
upon such terms and for such duration as may be fixed by the lessor.

In consideration of the foregoing, the lessee hereby agrees:
(a) To pay the lessor a yearly rental _-_-_-____-_-____-_ -_

(b) To observe the laws and regulations for the protection of game ani-
mals, game birds, and nongame birds, and not unnecessarily disturb such
animals or birds.

(c) That neither he nor his employees will set fires that will result in
damage to the range or to wild life, and to extinguish all camp fires
started by him or any of his employees before leaving the vicinity thereof.

The lessor expressly reserves:
(a) The right to permit prospecting, locating, developing, mining, enter-

ing, leasing, or patenting the mineral resources, and to dispose of such
resources under any laws applicable thereto; the right to permit the use
and disposition of timber on the lands embraced in this lease, under exist-
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ing laws and regulations; and nothing herein contained shall restrict the
acquisition, granting, or use of permits or rights of way under existing
law.

(b) The right to close portions of the leased area to grazing whenever,
because of drought, epidemic of disease, incorrect handling of the stock,
overgrazing, fire, or other cause, such action is deemed necessary to re-
store the range to its normal condition. However, such temporary closing
of any area shall not operate to exclude such area from the boundaries
of a lease.

(c) The right to reduce the leased'area if it is excessive for the number
of stock owned by the lessee, or if it is determined that such area is re-
quired for the protection of camping places, sources of water supply to
communities, stock driveways, roads and trails, townsites, mining claims,
and for feeding grounds near villages for the use of draft animals or near
the slaughtering or shipping points for use of stock to be marketed. How-
ever, a proportionate reduction will be made in the annual rental charges.

It is further understood and agreed:
(a) That the lessee expressly agrees that authorized representatives of

the Department of the Interior at any time shall have the right to enter
the leased premises for the purpose of inspection, and that Federal agents,
including game wardens, shall at all times have the right to enter the
leased area on official business.

(b) That the lessee shall not sell or remove for use elsewhere any timber
growing on the leased land but may take such timber thereon as may be
necessary for the erection and maintenance of improvements required in
the operation of this lease.

(c) That this lease is granted subject to valid existing rights and to.
all rules and regulations which the Secretary of the Interior has prescribed.

(d) That the lessee may construct, or maintain and utilize, any fence,
building, corral, reservoir, well, or other improvements needed for the
exercise of the grazing privileges of this lease, but any such fence shall
be so constructed as to permit ingress and egress for miners, prospectors-
for minerals, and other persons entitled to enter such area for lawful
purposes.

(e) That the lessee shall take all reasonable precaution to prevent and
suppress forest, brush, and grass fires.

(f) That upon the termination of this lease by expiration or forfeiture
thereof pursuant to paragraph () hereof, in the absence of an agreement
to the contrary, if all rental charges due the Government have been paid,
the lessee may, within a reasonable period, to be determined by the
lessor, remove or make other disposition of all property belonging to him, to-
gether with any fence, building, or other removable range improvements
of any kind owned or controlled by him, but if not removed within the
period of time specified by the lessor, such property, buildings and im-
provements shall become the property of the United States.

(g) That the lessee agrees to comply with all Federal and local laws
regarding sanitation and such other sanitary measures as may be necessary.

(h) That the lessee will not so enclose roads or trails commonly used,
for public travel as to interfere with the traveling of persons who do not
molest grazing animals.

(M) If the lessee shall fail to pay the rental as herein specified, or shall
fail to comply with the provisions of the act, or make default in the per-
formance or observance of any of the terms, covenants, and stipulations:
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hereof or of the general regulations promulgated and in force at the date
hereof, and such default shall continue 60 days after service of written
notice thereof by the lessor, then the lessor may, in his discretion. termi-
nate and cancel this lease.

It is further covenanted and agreed that each obligation hereunder shall
extend to and be binding upon, and every benefit hereof shall inure to, the
heirs, executors, administrators, successors, or assigns of the respective parties
hereto.

IN WITNESS- WEREOF:
THE UNITED STATES OF AsMEIoA,

By -_______ _ __ _-
Secretary of the Interior, Lessor.

Witness to the signature of Lessee:

E. CLARK WHITE v. ALFORD ROOS

Decided July 28, 1936

HoMETEAD APPLIOATIOz-SGEGATiVE EFFEcT-DoCRINE or RELATION.

The rule that an application to make entry of land subject thereto by a quali
fled applicant is equivalent to an entry so far as the applicant is concerned,
and while pending reserves the land from other disposition, cannot be
invoked by a subsequent applicant to defeat a claim initiated before the
prior application was rejected, as the rule is but an application of the
doctrine of relation, which cannot be invoked by one not in privity with
the first applicant.

MINING CLAIM-REJECTION OF CONFLICTING HOMESTEAD APPLICATION-EFFECT
UPON MINING CLAIM.

A mere application to make a stock-raising homestead works no severance
of the mineral from the surface estate, and upon the rejection of the appli-
cation an intervening mining claim attaches to the surface as well as to
the minerals.

DEPARtTMENTAL DECISION Disn\GuesaED.C
Case of Fittrol Company v. Brittan and Elcltart (51 lo D. 649), distinguished.

WALTERS, First Assistant Secretary:
E. Clark White has appealed from a decision of the Commissioner

of the General Land Office dated October 14, 1935, which affirmed
the local register in dismissing his contest application against the
stock-raising homestead entry of Alford Roos (Las Cruces 041372),
made October 30, 1930. The protest was based upon the alleged
location of the Procrustean lode claim, made July 1, 1925, for part
of the land within the entry. The contest application was rejected
on the ground that at the date of the location of the claim the land
embraced therein was included in a valid subsisting application
(018208) of Wade Hotchkiss, made under the stock-raising act,
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which was finally rejected April 2, 1928, for a reason that did not
exist Ol July 1, 1925, and protestant had not amended his mining
location since it was made.

The reason for the rejection was the failure of the stock-raising
applicant to file a nonwater-hole affidavit as required by the regula-
tions of May 25, 1926.

The Commissioner's reasons for his decision are as follows:
The Department in Filtrol Company v. Brittan and Echart (51 L. D. 649),

held that a mining location made for land embraced in a stock-raising home-
stead entry would not automatically become enlarged to include the land as
well as the minerals if the entry should be canceled, and in Rippy V. Snowden
(47 L. D. 321) and in numerous other cases, it has held that a prien facie
complete homestead application segregates the land as completely as though
entry had been made.

The rules announced in the cases cited are in full force and effect and
govern the Land Office in its decisions in like cases. Taken together they
obviously mean that a mining location made for land embraced in a prima
fade complete stockraising homestead application for land subject to entry
does not include the land but entitles the locator merely to the minerals in
the land and such use of the surface as is granted by section 9 of the stock-
raising homestead act, and such a location does not automatically become
enlarged upon rejection of the application so as to include the land as well
as the minerals.

In the opinion of this office, the question raised in the application to contest
comes within the rule established by the decisions referred to, and the owner
of the mining claim therefore is entitled only to the minerals in the land,.
together with the right to the use of so much of the surface as may be
reasonably necessary to mine and remove the minerals.

In Rippy v. Snowden (47 L. D. 321), the right of Rippy to make
an additional stock-raising entry based on application to make en-
larged entry, accompanied by petition for designation, subsequently
acted upon favorably, was upheld on the ground that this applica-
tion segregated the land completely and that he was later determined
to be qualified to make a second entry.

The Department said, "Under such circumstances, all rights under
the entry relate back to the date the application was filed * *
that an application to enter is an entry when accompanied by the
required showing and payment. A correct statement of the rule is
that an application to enter land subject thereto is equivalent to an
entry, so far as the rights of the applicant are concerned, and while
pending reserves the land from other disposition. Goodale v. lneyj
(12 L. D. 324); Samuel J. Haynes (Id. 645); AtcMichael v. Murphy
(20 L. D. .535). The rule has been applied in favor of applicants
to make entry in Louise, . Johnson (48 L. D. 349), Condas v.
Heatton (49 L. D. 374), Rudolf v. Balle (50 L. D. 633), and many
other cases. But the Department is not aware of any case where a
stranger to the application has been given the: benefit of the rule to
support his subsequent application. The qualifcation indicated in

[Vol,
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italics to the rule above is important, for the rule is but an applica-
tion of the doctrine of relation, which is only applied for the security
and protection of persons who stand in some privity with the party
that initiated the proceedings and acquired the equitable claim or
right to the title. It does not affect strangers not connecting them-
selves with the equitable claim or right. Gibson v. Choteau (13 Wall.
93); Moc(une v. Essig (118 Fed. 273, 277). The rule is not appli-
cable in this case, first, because the Hotchkiss claim was never allowed
but was rejected, and therefore never related back to give his applica-
tion the segregative force of an entry, and, second, because there is
no privity between the entry of Roos and the application of Hotch-
kiss to enable the former to invoke the doctrine of relation.

In Filtrol Company v. Brittan and Ecart (51 L. D. 649) it was
held that the rights of a mineral claimant who has located a mining
claim for mineral in land covered by a stock-raising homestead entry
are not automatically enlarged to include the land upon cancelation
of the entry. As the application of Hotchkiss never became an
entry, so as to relate back to the date of its inception, the present
case is not within the rule in the Filtrol case. The location of White,
so far as it was a claim to the surface, could not attach while the
application of Hotchkiss subsisted (Ruben L. Givney, decided July

8,1 936, unreported), but upon its rejection, no estate having been
actually granted to Hotchkiss and no severance of the mineral and
surface estate having been effected, we see no reason why White did
not, in the absence of some superior claim, under the mining law,
become invested with the, full rights; of a mining locator.

The Commissioners decision, dismissing White's protest, must
therefore be reversed.

Reversed.

ASSIGNMENT OF DUTIES TO THE GENERAL LAND OFFICE IN CON-
NECTION WITH ADMINISTRATION OF THE TAYLOR GRAZING
ACT-DEPARTMENTAL ORDER NO. 884, OF MARCH 11, 1935,
MODIFIED'

ECircular No. 1402, modifying Circular No. 1356]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Wshington, D. C., July 30, 1936.
REGISTERS, UNITED STATES LAND OFFICES:

You are advised that departmental order of March 11, 1935, allo-
cating certain duties to the General Land Office in connection with

KNOT.-Order appears at pages 224 and 225.
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the administration of grazing districts, was, on June 30, 1936, modi-
fied by omitting section (3) thereof and amending sections (1) and
(8) as follows:

(1) Act as office for filing and recording for all applications under the Taylor
~Grazing Act, with the exception of applications for licenses or permits, such
applications to be filed in the Division of Grazing offices.

(8) Proceed with the preparation for public distribution of base maps on a
suitable scale for each grazing district that may be established.

In view of the above, the duties of the district land offices as out-
lined in Circular No. 1356 of June 7, 1935, are modified as follows:

(a) You will receive for filing and recording in the district land
offices and such other disposal as may be directed from time to time,
-all applications under the Taylor Grazing Law, except applications
for grazing permits or licenses, which cases will hereafter be filed in
the appropriate local office of the Division of Grazing. All applica-
tions except applications for grazing permits or licenses will be en-
tered on the serial register and noted also on the plats and tract books.

(b) When applications for grazing licenses or permits are re-
ceived in the district land offices no action of any kind need be taken
thereon, but all such applications and related papers so received
should be immediately forwarded to the appropriate local office of
the Division of Grazing.

(c) Permits or licenses when issued (in triplicate) by the Divi-
sion of Grazing, will be delivered to the register of the district
land office in whose district the lands are situated, for serialization
and notation upon the records of that land office, after which the
,original will be forwarded by: the register to the permittee upon
payment in advance of the fee prescribed in the "Rules for Admin-
istration of Grazing Districts", the duplicate placed in the files of
the district land office, and the triplicate forwarded by the register
,to the General Land Office for notation upon its records.

(d) Permits or licenses involving exclusive rights to the use of a
particular tract of land must be noted against the applicable sections
'and subdivisions on the plats and tract books unless an entire town-
ship is involved, in which event one notation per township will
suffice, to be placed at the head of the township involved, similar
to the present method of noting withdrawals, etc. In cases where
such permits or licenses involving exclusive rights to the use of a
particular tract of land embrace land in two land districts, the
register to whom the license or permit is forwarded by the Division
,of Grazing will, in addition to the requirements under () hereof,
make a copy of such instrument and forward same to the other
land office for appropriate notation as to the land involved in that
district..:

[Vol.
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(e) Permits or licenses to graze in common with other permittees
over an entire grazing district will not be noted except on the serial
register of the district land office receiving same from the Division
of Grazing, r'egardless of the fact that such grazing district may
embrace lands in more than one land district.

(f) You will be held responsible for the collection of all grazing
fees and disposition -of .all moneys so received, under the general

and supervision of the Secretary of the Interior and the
Conmissioner of the General Land Office, to the same extent, and
in the same manner, as fiscal matters in connection with other public
land matters are now being' handled. In connection with the collec-
tion of- fees under grazing licenses or permits your attention is
directed to Circular No. 1382 of March 28, 1936, as amended by
.Cirrcular No. 1392 of June 11, 1936.

(g) As and when requested you will make available for the' Divi-
~sioui of G;razing, office space, desk facilities, equipment and sup.plies4
aid temporary clerical assistance as. needed, and in every way co--
.operate' with:.the Division of Grazing, provided such assistance, etc.h
*doesh not seriously, interfere with the regular functional activities;
of your office. 'In this connection your especial attention 'is called
to paragraph'6 of the.Grazing Division order approved by the Secre-
tary on March 11, 1935, above referred to, to the end that complete
and full coperation will be had between the Division of Grazing
and the United States district land offices.

(A) In order that the Division of Grazing may have available all
pertinent information at the time applications for permits to graze
Swithin grazing districts .are. passed upon by it, the register of' each
United States' district land. office is instructed, to notify the local
representative of the Division of Grazing as to all applications filed
in grazing districts for exchanges under section 8 of the Taylor
Grazing.Act, whether the base or the selected lands are within such
districts; also to notify the Division of Grazing of any applica-
tions purporting to be under section 14 or 15 of the Taylor Grazing
Act for sales or leases where the lands involved are within grazing
districts.,'. This requirement is due to the fact that many of those
seeking grazing privileges within grazing districts have: erroneously
applied for sales or leases, whereas the real purpose of such applica-
tion was to secure a grazing permit. Furthermore, many' applica-
tions for the sale or lease of lands under authority of sections.14 and
15, respectively, were filed prior to the inclusion of the lands involved
"in grazing districts.

D. K. PA.RRTT,
Acting, Assistant Commissioner.

20683-35--VOL. 55-39
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DISPOSITION OF GRAZING PERMITS OR LICENSES IN DISTRICT
LAND OFFICES-COLLECTION OF FEES

[Circular No. 1405, amending Circular No. 1402]

INSTRUCTIONS

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Washington, D. C., August 11, 1936.

REGISTERS, UNITED STATES LAND OFFIcES:

Paragraph (c) of Circular No. 1402, dated July 30, 1936, is hereby
amended to read as follows:

Permits or licenses when issued (in. triplicate) by the Division of Grazing,
will be delivered to the register whose land district embraces the greater part
of the grazing district in which the lands are situated, for serialization and no-
tation upon the records of the district land office, after which the original will
be forwarded by the register to the'permittee upon payment in advance of the
fee prescribed in the "Rules for Administration of Grazing Districts", the. du-:
plicate placed in the files of the district land office, and the triplicate for-
warded by the register to the General Land Office for notation upon its records.

The purpose of this amendment is to have all grazing fees for. a
grazing district collected and accounted for by one office.

D.. K. PARRT, :
Acting Assistant Commissioner.

GIFTS OF LAND UNDER SECTION 8, TAYLOR GRAZING ACT, AS
AMENDED BY SECTION 3, ACT OF JUNE 26, 1936

[Circular No. 1407]

REGULATIONS

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Washington, D. C., August 1, 1936.

REGISTERS, UNITED STATES LAND OFFICES

* Subsection (a) of section 8 of the Taylor Grazing Act of June 28,
1934 (48 Stat. 1269), as amended by section 3 of the Act of June 26.
1936 (49 Stat. 1976), provides:

That where such action will promote the purposes of the district or facilitate
its administration, the Secretary is authorized, for the purpose of this Act
only, to accept on behalf of the United States any lands within the exterior
boundaries of a grazing district as a gift.

[Vol.
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1. Offer to Convey.-Gifts of lands within the exterior boundaries
of a grazing district may be accepted by the Secretary of the In-
terior on behalf of the United States "where such action will promote
the purposes of the district or facilitate its administration." Any
person. desiring to make such a gift of lands should submit. to the
Commissioner of the General Land Office at Washington, D. C., an
offer to voluntarily convey and transfer to the United States any
lands within a grazing district, describing such lands by legal sub-
divisions of the public land surveys. The offer should be accom-
panied by an affidavit showing that the offeror is the record owner
in fee of the lands so offered, free and clear of all encumbrances,
and that there are no persons claiming the land adversely to the
off eror. The affidavit should also show whether there are any un-
paid taxes or assessments levied or assessed against the offered land
or that could operate as a lien thereon, and whether there is a tax
or assessment due on such lands or that could operate as a lien
thereon but which tax or assessment is not yet payable, and that
there are no unredeemed tax deeds outstanding against such lands
offered to be conveyed to the United States. The offer and affidavit
should be submitted 'in triplicate.

2. Action by General Land Offlce.-The offer of gift and accom-
panying affidavit will be promptly considered upon receipt in. the
General Land Office, and if found regular and the records of said
office show the land involved. to be in private ownership and in a
grazing district, the duplicate will be transmitted to the Director of
Grazing for a report as to whether the acquisition of such lands will
promote the purposes of the grazing district or facilitate in its ad-
ministration. If the Director of Grazing reports that the acquisition
of such lands will promote the purposes of the grazing district or
facilitate in its administration, the General Land Office will transmit
the triplicate to the Director of' the Division of Investigations for
report as to what the records of the, county in which the land is
situated disclose as to the ownership of such land .and any taxes that
may be unpaid in connection, with such land, and as to whether
there are any persons occupying and claiming the lands adversely to
the offeror. These reports shall be expedited to the Commissioner
of, the General Land Office, and if upon consideration thereof it shall
appear that the offeror has good title to the land offered, as a gift
and that the acquisition of such land by the United States would be
warranted, the register of the district land offce will be advised, with
the approval of the Secretary of the Interior, of such offer and-agree-
ment to accept the same in behalf of the United States, and that a
serial number should be assigned to the case and the General Land
Office advised thereof, and that appropriate notations of the offer
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should be made on the district land office records. The register 'shall
be- instructed to advise the offeror of the agreement to accept the
land involved'as a gift, and that the offeror should submit a voluntary
deed of conveyance to the United States of the land so offered, an
affidavit stating that such offeror has not conveyed or encumbered
the land in any manner from the time of making the offer up to and
iicluding' the' date of' recordati6n 'of the deed, and evidence by the
proper county official showing that allttaxes or assessments levied or
assessed' against the offered land or that' could operate as a lien
thereon have been paid in full, whether there is a tax or assessment
due on' such lands or that could operate as a lien thereon but which
tax 'or assessment is not yet payable, and that there are no unre-
deened tax deeds outstanding againt such lands offered to be con-
veyed to the United States.

3. Deed of ' Cbinveen& e.The deed of conveyance to the United
States must' he executed, acknowledged, and duly recorded in accord-
:anee with the laws of the State in which the lands are situated.' The
die'd should recite that.it'is made "as a gift",, as authorized by section
' of the Act of June 28, 1934 (48 Stat. 1269), as* amended by section
3 of the Act of June 26, 1936 (49 Stat. 1976). Where such deed is
made by an individual, itmust show whether the person making the
'onveyane is married or' single. If married, the wife or-husband of
ueh peirson,:as the case may7 be, 'must join in the execution and ac-

knowledgment of the- deed in such manner as to bar effectually any
right of curtesy' or dower, or- aly claim whatsoever to the-land con-
'veyed, 'or it must be fully and satisfactorily shown that under the
laws of the 'State in' which the land conveyed is' situated, such hus-
band or 'wife has no interest'whatsoever, present or prospective,
'which -makes his orher joining in the deedof conveyance necessary.
'Where the deed of conveyance is by a corporation, it-should be re-
'cited in' the instrument of 'transfer that the deed was executed pur-
-suant to an order or by the direction of' the' board of directors, or
other governing body,- and a; copy of such order or direction must
'accompany such instrument of transfer and both should bear the
impression of the corporate seal.'

FRED W. JOHaNSON,

C.om,ssoner.
Approved:

T. A. WiLTERS,
First Asis.tant Seertary.

[Voi.
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EXCHANGES OF PRIVATELY OWNED LANDS UNDER SECTION 8,
TAYLOR GRAZING ACT, AS AMENDED BY SECTION 3, ACT OF
JUNE 26, 1936

[Circular No.' 1408].

'REGULATIONS

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Washington, D. 0., September 3, 1936.

REGISTERS, UNITED STATES LAND OFFICES:

Subsections (li) and (d) of section 8 of the Taylor Grazing Act
of June 28, 1934 (48 Stat. 1269), as amended by section "3 of-the
'Act of June 26, 1936 (49 Stat. 1976), provide::

(5) When public interests will be benefited thereby the Secretary- is author-
ized to accept on behalf of: the United 'States itleto' any privately-owned
lands within, or without the:boundaries of, a:-grazing district," and inrexchange
therefor to issue patent for not to' exceed an. equal value of surveyedgrazing
district land or of unreserved surveyed public land in the same State or within
a distance of not more than 50 miles within the adjoining State nearest the
base' lands. ' ' ' ' ' '

(d) Before any such exchange under this section shall be effected, notice
'of the contemplated exchange, describing the' lands involved, shali be published
by the S~ecretary of the Interior one' each week for '4' suceessive weeks' in
some newspaper of general circulation' in the-countyIor counties in whieh may
be situated, the lands to be accepted;- and in the same manner in some like
newspaper published in any county in which may be situated any lands, to be
given in such exchange; lands conveyed to the United States under this act
shall, upon acceptance of title, become public' lands, and if located within 'the
exterior boundaries of a grazing district, they shall become a 'part "of the
'district within the boundaries of. which they are located': Provided,: That either
party to an exchange based upon equal value: under this section may make
reservations of minerals, easements, or rights of use. Where reservations are
made in lands conveyed either to or by the United States the right to enjoy
them: shall be subject to such reasonable conditions respecting ingress and
egrss and the use of the surface of the land as may be deemed-iecessary.
'Where mineral reservations are made by; the- grantor in lands conveyed by
the United States it. shall be so stipulated in: the patent, andfany person who
prospects for or acquires the right to mine, and remove the reserved mineral
deposits may enter and occupy-so much of the. surface as may be required
for all purposes incident to the prospecting 'for, mining, and removal of the
minerals therefrom, and may mine and remove such minerals, upon payment
to the owner of the surface for damages caused 'to the land and improvements
'thereon) No fees shall be charged for any exchange df land made' under this
act except, one-half of the cost of publishing notice of a proposed exchange
as herein provided.-

1. Application for Exchange.-Subsections (b) and. (d) of section
8 of the act authorize the Secretary of the Interior to' exdhange for
'privately-owned lands within or without the exterior limits of a graz-
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ing district surveyed graing district lands or unreserve.d surveyed
public lands in the ain State or within a distance of not more than
50 miles within the adjoining State nearest the base lands, when the
public interests will be benefited thereby. Whether or not an ex-
change will benefit the public interests is a question of fact to be de-
termined by the Secretary of the Interior in the light of all the cir-
cumstances..

Persons, firms, or corporations desiring to exchange lands pursuant
to this section should file in the district land office having jurisdiction
over the selected lands, or in the General Land Office, when there is
no United States district land office within the State, an application,
in triplicate, setting forth by legal subdivisions of the public land
surveys the lands offered. to the Government and the lands to be
selected in exchange therefor. The application, should. contain the
full name and post office address of the applicant, state whether.or
not any reservation of minerals, easements, or other rights in or to
the offered lands are desired, and what use thereof is contemplated.
It should also show the reservations or 'easements which are accept-
able to the' applicant and are to be made by the United States affect-
ing the selected lands.

The application must be accompanied by an affidavit showing that
the applicant is legally capable of consummating the exchange, that
'he is the owner of the. lands offered in exchange, that such offered
lands are not the basis of another selection or exchange, and that
the selected lands are unappropriated and are not occupied, claimed,
improved,-ore cultivated-by any person adversely to the applicant.

The application must be accompanied with a corroborated affidavit
relative'to springs and water holes on the selected lands, in accord-
ance with existing regulations pertaining thereto. The application
must also be accompanied with an affidavit showing that the lands re-
linquished and the lands selected are approximately of equal value.
The act requires that the value of the selected lands shall not exceed
that of the offered lands, consideration being given to, any reserva-
tion of minerals or easements which may be made by the applicant
or the United States. The values of both offered and selected lands
are to be determined by the Secretary of the Interior.

No fee is required except that the applicant shall pay one-half of
the advertising cost as hereinafter provided.

2. Action by Register.-If the application for exchange appears
regular and in conformity with the law and these regulations, the
register will assign the current serial number thereto and after mak-
ing appropriate notations on his records, will transmit the original
and triplicate copies of the application to the General Land Office,
and if the offered or selected lands are within the limits of a'grazing

[Vol.
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district, he will transmit the duplicate copy of the application to the
Director of Grazing, together 'with a report as, to any conflicts 'of
record. If the selected lands are within a grazing district, the
Director of Grazing will report as to whether, 'in his: opinion, the
proposed exchange will benefit the public interests; whether, in his
opinion, the exchange should be authorized, and as to whether there
are any public watering places known to exist on any of the selected
lands.

'Upon receipt of the application from the register of the local land
office, if alone of the selected lands is within a grazing district, or
upon receipt of a favorable report from the Director of Grazing, if
any of the selected lands are within a grazing district, the Commis-
sioner of the General: Land Office will, all else being regular, transmit
the triplicate copy of the application t the Director of the Division
of Investigations and request him to have a field investigation made
for the purpose of determining the values of the offered and selected
lands; whether the selected lands are occupied, improved, cultivated,
or claimed by another; whether the selected lands contain minerals,
timber, springs, water holes, hot or medicinal- springs-'vwh r' 'the
reservations which the' applicant desires to make in the offered lands,
if they be within a grazing district, together with the contemplated
use of such reservations, will, in any way, affect' adversely the ad-
ministration of the grazing district, or any special features which
should be considered in acting upon the application; the estimated
value of the offered land for use in determining the amount of stamp
tax required on the deed of the offered jand; whether there are any
reasons why the exchange should not be consummated; and such, facts
as will aid in determination' of whether the proposed exchange is in
the public interests. '

3. Evidence Requi'red.-When the field investigation report is
received and an exchange of equal values has been established, the
Commissioner of the General Land Office, with the approval of the
Department, unless he has reasons to do otherwise, will direct publi-
cation of notice of the contemplated exchange, and will require the
applicant, through the register of the district land office, to submit
proof of publication' of notice, a deed of conveyance of the offered
lands duly recorded, an abstract of title-showing that at the time
the deed of conveyance to the United States was recorded the title
to the lands covered by such deed was in the party making the con-
veyance; a certificate that the lands as conveyed were free from
judgments or mortgage liens, pending suits, tax assessments, or other
encumbrances; and a certificate by the proper official of the county
in which the'lands are situated showing that all taxes or assessments
levied or assessed against the lands conveyed to the United States,
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or that could operate as a lien thereon,-have been duly paid; whether
there is a tax or assessment due on such lands or that could. operate
as a lien thereon but which tax or assessment is not yet payable; and
that there are no unredeemed tax sales and no tax deeds outstanding
against such lands conveyed to the United States.
-4. Publication, of Notice.-The publication notice must give the
nam e. and post office address of the applicant serial, number ,ad
date of the application, act under which application is filed, describe
both the offered and selected lands in terms of legal subdivisions of
the public land. surveys, and. state that the purpose of the notice is

. . . . ; . - p _ ,fe
to permit all persons claiming the selected.lands or having bona fid-
objections-to such exchange an opportunity to file their protests or
other-objections in the district land. office, or-'in.the .General Land
Office if-there is no local land2'office in the State in which the selected

land, is situated, together. riti.k evidence that 'a copy of such protest
or, objection has been served upon.the applicant One-half of the
cost of publication of the notice must be at the expense of the appli-
cat.,and the notice must be published once .a week for four consecu-
#ive'.weeks in some designateA .newspaper of' general circulation in
the. county- or counties in which may be situated lthe lands offered
to the; United States, and in the. same manner inome newspaper
'published in any county in which may be situated any lands selected
in 'exchange. In thebevent, the newspaper is a daily, the publication
should. be made in the.W edesday issue thereof. A similar notice
will be posted in the ..district land office during the required period
.of publication and the register shall certify as. to the posting. Pub-
ilipation.of notice will be directed by the General Land Office in a
certain newspaper. or newspapers designated by the Commissioner of
the'General Land Office in instructions to the register.. Eachnews-
pap;er willcolle..ct. percet of the ,cost of,.publication from the
applicant and submit proper vouchers to the United States for the
remaining .60 percent. of such cost. Proof of publication of notice
shall.consist of an-affidavit by the publisher or foreman, or other
proper- employee of the newspaper,. showing the dates of publication,
and attaching thereto a copy of the notice ba published. The register
shall transmit such evidence of publication to the General Land
Office with his report as to whether or not protests or contests have
been filed against the poposed exchange, and shall certify as to
the posting of notice in his office.

5. :.Deed of Con'veyance.-jThe deed of conveyance to the United
States must be executed, acknowledged 'and duly recorded in accord-
aince with the laws of the State.in which the lands are situated.''
Such revenue stamps as. are required by law must be affixed to the
deed'and canceled. The deed should recite that it is made "for and
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in consideration of the exchange of certain lands, as authorized by
section 8 of the act of June 28, 1934 (48 Stat. 1269), as amended by
the act of June 26, 1936 (49 Stat. 1976)." Where such deed is made
by an individual, it must show whether the person making the con,
veyance is married or single. If married, the wife 'or husba&d of
such person, as the case may be, must join in, the execution and ac-
knowledgment of the deed in such manner as to bar effectually any
right of curtesy or dower, or any claim whatsoever to the landcon-
veyed, or it must be fully and satisfactorily shown that under the
laws of the State infwhich the'land cotiyeyed is situated,: such husband
or wife has no interest whatsoever,; present or prospective, which
makes' his or her 'joining' in the: deed of conveyance necessary.
Where the 'deed of conveyance is by -la corporation,. it should. be ie'
cited in' the instrument of transfer that the deed: was executed
pursuant to an order or by, the direction of the board of directors, or
other governing body, and a copy 'of such order or direction must 'ac-
company such' instrument of transfer and both should bear"the im-
pression of the corporate 'seal.

'6. Abdstract of Ti6tle-The abstract.of title must show that the title
memoranda contained therein are a-full' true and Iomplete abstract
of 'all matters-'of record 'o onfile in the-offices 'of thd recorder of
deeds and in the offices of the clerks of courts of record of that uris-
diction, including all conveyances, mortgages; pending suits, judg-
ments, liens, lis pendeis or' other encumbrances or instruments which
are required by law to be filed with 'the recording offiter 'and which
appear in the records of the offices of the clerks of courts of'-record
affecting in any' manner whatsoever the title to the 'land to be;cn-
veyed to the United States.; The abstract of title maybe prepared
and certified by the rec6rder 'f deeds-br' other proper officer' under
his official seal, or it may be prepared and authenticated by an ab-
stra'cter or by an abstract company, approved by the General Land
Office, in accordance with section 42 of the mining regulatons of
April 1, 1922 (49 L. D. 15, 69).

7. Taxces.-In case taxes'have been assessed or levied on lands con-
veyed to the United States, and such taxes are not due and payable
until some future date, the applicant, in addition to the certificate
above required relative 'to taxes 'and tax assessments, may furnish a
bond with qualified surety for the sum of twice the amount of taxes
paid on the land for the previous year in order to indemnify the
United States against loss for the tax as assessed or levied but not
yet due and payable. In lieu of the bond the applicant may submit
a sum similar to that required in the bond, and if and when proper
evidence is furnished showing the taxes on the land conveyed have
been paid in full, the. said sum will be returned to the applicant.
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8. Action by General Land Ofle.-The publication of notice, con-
veyance, abstract of title and other evidence required of the applicant
will, upon receipt in the General Land Office, be examined, and if
found regular and in conformity with law, and there are no objec-
tiolns, title will be accepted to the offered land and patent will issue
for the land selected in exchange.

Should the report from the Director of the Division of Investiga-
tions, upon field investigation, disclose inequalities of value, the
Commissioner of the General Land Office will advise the applicant
and: afford him an opportunity to adjust matters so as to bring the
exchange within the provisions of the law.

Notice of additional requirements, rejection, or other adverse ac-
tion will. be given, and the right of appeal, review, or rehearing
recognized in the manner now prescribed by the Rules of Practice.
Protests against exchanges should be filed in the district land office,
from where they will be transmitted to the General Land Office for
consideration and disposal.

Should the application for exchange be finally rejected or the
selection canceled for any reason, the abstract of title will be re-
turned, and the applicant will be advised of his right to apply for
a quitclaim deed under existing law for the land conveyed to the
United States.

An application for exchange will .be noted "suspended" by the
regiter, -and, unless disallowe&d; the lands applied for in exchange
will be segregated upon the records of the district land office and
the General Land Office.

Notice shall be given to the Director of Grazing of final action
taken on applications hereunder in those cases where either offered
or selected lands are within a grazing district.

FRED W. JOHNSON,
Commissioner.

I concur:
JULIAN TERRETT,

Acting Director, Division of Grazing.
I concur: 

B. B. SMITH,
Acting Director, Division of Investigations.

Approved: 
CHARLES WEST,

Under Secretary.
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Circulars and instructions; (6) Acts of Congress cited; (7) Revised Statutes, U S.
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Absence From Homestead Land.
See Homestead, 5.

Acts of Congress Construed.
See Table, page xxxiii,

Adverse Proceeedings.
See, also, Contest.
1. In adverse proceedings by the

Government, a demurrer which is
not a defense to the whole of the

.charge or charges must be over-
ruled_____ = ----=__-_ -_

Affidavit.
See Homestead, 10-13.

Aaents.
See Attorneys and Agents.

Alaska.
1. Regulations of November 23,

1934, under Act of May 26, 1934,
governing sale of tracts not ex'-
ceeding five acres occupied as
ho m e s t e a d s or headquarters.
(Circular No. 142)

2. Instructions of March 9
1935, governing disposal and leas-
ing of lands in Alaska.' (Circu-
lar No. 1349) ----- -

3. Instructions of June 22, 1935,
regarding allotments of public
lands in Alaska to Indians and Es-
kimos. (Circular No. 159) __ _

4. Executive order of February
4, 1935, withdrawing public lands
for classification and in aid of leg-
islation … - --_

5. Executive order of May 20,.
1935, modifying order of Febre-
ary 4, 1935, withdrawing public
lands in Alaska _-___- ___-.--

Amendment of Entry.
See Homestead, 23.

20683-8-von. 55-i

Page

341

117

227

282

187

262

Apache, Navajo, and Coconino Page

Counties, Arizona.
See Elange of ands with

States, 1, 3.

Appearance; Default.
See Practice and Rules of Pree,

tice, 11, 12.

Application To Make Entry.
See, also, Homestead, 6.
1. A legal application to make

entry of lands subject thereto,
while pending, reserves the land
applied for from disposition to
another under any public land law
until final action thereon; but the
mere filing of an application for
public lands, or rights in connec-
tion therewith, confers no absolute
right where allowance is discre-
tionary with the Secretary of the
Interior, such as the privilege of
making a grazing lease underl sec-
tion 15 of the Taylor Grazing Act.
Accordingly, a lease application
under this section, although prior
in time to the inclusion of the land
in a grazing district, does not seg-
regate the land as against the
United States and is not a bar' to
such inclusion _

Appropriation of Water.

80

.3

See vter tghts.

Attorneys and Agents.
See, also, Practice and Rules of

Practice. I -
1. Instructions of April 4, 193t. a

(531i. D. 3.47),-and case of William
C. Holland (1W. 27696, decided April
26, 1934), overruled. insofar as in
conflict _… _- _------ __--_ 216

2. Regulations adopted Novem-
ber 29, 1935,governing recognition
of attorneys and agents to practice
before district land officet and the
Department (Circular No. 1374) -423

.. i- * * ' - 619

:
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Attorneys and Agents-Contd. Page
3. Many cases before the Depart-

ment of the Interior are not
against the United States, as, for
Instance, an appearance for the
purpose of amending a homestead
entry, an application to purchase
land under the Timber and Stone
Act, or the contest of a homestead
entry by a private individual…---- 216

4 . One who acts as local attorney
. for the Home Owners' Loan Cor-

poration, created. by section 4 (a)
of the Act of June 13, 1933, not
b being "the head of a department or
other officer or clerk in the employ
of the United States", within the
meaning of the Act of March 4,
1909 (35 Stat. 1109), is not barred,
by reason of acting as such at-
torney, from admission to practice
before a Federal department …_:- 215

5. The position of local attorney
for the Home Owners' Loan Corpo-
ration is a "place of trust or profit"
under the Government of the United
States, the corporation having been
created specifically as "an instru-
mentality of the United States" by
section 4 of the Act of June 13,
1983. Accordingly, one occupying
this position, although not barred
from admission to practice before
the Department of the Interior, is
inhiblted by section 8 of Depart-
ment regulations of September 27,
1917, from acting as agent or at-
torney for the claimant in any case
against the United States … -- … 215

Beneficial Use of Water.-
See Water Rights.

Boundary.
See Indians and Indian Lands,

6-8; Riparian Rights.

Bounty-Land Warrants.
See Military Bounty-Land: War-

rants.

California.
See Oi and Gas Lands, 15;

School Land Grant, 3-S.

Cancelation.
See Howstead, 7; Mining Claim, 4.

Cases-Cited in Volume.

See Table, page x.

Cases Reported in Volume.
See Table, page v.

Certificate of Nonencumbrance.
Sad-School Land Selection, 3, 4.

Choctaw and Chickasaw Nations. Page
See Indians and Indian Lands.

Choctaw and Chickasaw Railroad
Company.
See Indians and Indian Lands,

subtitle, "Railroad Right of Way."

Circulars and Instructions.
See Tables, pages XXVIII and

xxix.

Claims Against the United
States.
See Attorneys and Agents.

Classification of Public Lands.
See Withdrawal of Public Lands,

1.

Coal Lands.
See Coal, Oil, and Gas Leases;

Oil and Gasi Lands.
L The Secretary of the Interior

has discretionary authority over
the issuance of permits to prospect
for coal, and in the exercise of this
authority may decide, in a given
case, that n permit shall be is-
sued. ______ _____ _

Prospecting Permit.
2. Where potential production of

coal mines already opened within
a given area is in excess of de-

: mand, further applications for per-
mission to prospect are for the
time being properly denied_---

Coal, Oil, and Gas Leases.
See Coal Lands; Oil and Gas

L ands. :
i. Circular No. 1341, amending

Circular No. 1294-suspension of
annual payments; of rental …_
Trespass.

2. Circular No. 1309 amended
September 4, 1935. (Circular No.
166) 

Color of Title, Claim Under.
See, also, Withdrawal of PubUi¢

Lands, 10.
1. In the administration of the

public lands, the rule has been long
* settled that land held in good faith
under claim of title was not sub-
ject to appropriation by others
under the public-land laws while
so occupied and claimed, and the
-Supreme Court has held that a
claimant in this situation who has
been misinformed or has misunder- -

stood his rights and paid a valu-
able consideration for the land,
may, in the discretion of the De-

13 

13

67

347

I

I �t
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Color of Title, Claim Under- Page
Continued.
partment, have title withheld in
the United States until, "within
the limits of existing law or special
Act of Congress", he may obtain
title to the land which he holds
under color of title - _- _

2. The Act of December 22, 1928,
being a remedial act, a strict and
literal construction of its provi-
sions not in harmony with its
spirit and purpose should be
avoided. Accordingly, the removal
i:of loose stone to render land:more
arable, the clearing of brush to
render it tillable, the diversion of
water from swampy land to render
it reclaimable, and similar acts
effecting improvement, may prop-
erly be held a compliance with the
act's requirement that "valuable
improvements have been placed on
such land" __--------__-___

Confirmation of Title.
See Homestead, 8.

Congress, Acts of Construed.
See Table, page xxxill.

Congress, Authority Over Pub-
lic Lands.
See Power Site Reserations, 1.
1. It is well established that

Congress,: in the exercise of its
right to legislate with respect to
its own property, may reserve
any portion of the public lands
and altogether prohibit the use
thereof by private parties, or per-
mit such rights of way thereon
or such use theieof as it may
deem proper to allow. This Con-.
gress has frequently done--

Contest, Contestant.
See Homestead, subheading

"Contest"; Practice and Rules of
Practice, 5, 6.

1. Instructions of March 26,
1935, concerning preference right

- of entry of successful contestant
as affected by general withdrawal
orders of November 26, 1934, and
February 5, 1985. (Circular- No.
1352) _ I -------------

Curable Defect.
See Practice and Rules of Prac

tice; .School Land Selection 4.

73

78

371

244

Death Valley National Monu-
ment, California. --

g See Water Rights. 

Demurrer. 
See Adverse Proceedings.

Deposit of Public Moneys.
See Pubic moneys, .

Depositions.
See Practice and Rules of Prac-

tioe.

Desert Land Entry.
See Water Rights, 6.
1. Instructions of August 14,

1935, in r homestead and desert
land proofs under Act of July 26,
1935. (Circular No. 1365)

Directory of Public Buildings
and Public Parks. -
See National Park Service, 1 2.

District Land Offices.
1. Instructions of June 7, 1936,

as to duties of district land offices
in connection with administration
of Taylor Grazing Act. (Circular
No. 1356) __ _ __-_

2. Regulations of Auguetf 11,
1986; to govern disposition of graz-
ing permits or licenses in district
land offices and collection of fees.
(Circular No. 1405, amending Cir-
cular No. 1402) ----_

Divorce and Divorced Persons.
See Homesteadl, 19-22.

Elections Under Indian Reor-
,ganization Act.
See Indian eorganiuation Act;

Indian Tribes, 6.

Electric Energy.
SeePoewer Site Reservations.

Eskimos.

See Alaska.

Exchange of Lands With States.
See Taylor craning Act Lands,

subtitle, "G(ift and Richansge."
1. Regulations of- August. 28,

1934; to govern-exchanges of lands
in Apache, Navajo, and- Coconino
counties, Arizona. (Circular: No.
1335) ---- -- -- -- -- -

2. Regulations of November 20-,
1935, governing amendment of reg-
ulations: in re exchanges of State
lands under Section 8, Taylor Graz-
ing Act.: (Circular No. 1873) :

621
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564
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39
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Exchange of Lands With;
States-Continued.
3. Regulations of July 21, 1936,

to govern exchanges of State school
lands in Apache, Navajo, and Co-
conino counties, Arizona, under
Section 3, Act of June 14, 1934.
(Circular No. 1399)…________-__-.

4. Regulations of July 22,: 1936,
governing applications for ex-
changes of State lands under Sec-
tion 8, Taylor Grazing Act, as
amended by Act of June 26, 1936.
(Circular No. 1398)…------------

Executive Departments.
See Legislative Representatives.

Executive Orders.
See Table, page XXXIL.

INDEX

590

1 582

Executive Withdrawal Order of
November 26, 1934.
See Withdrawal of Public Lands.
1. "Existing valid rights" in

withdrawal order of November 26,
1934, in aid of Taylor :Grazing Act
construed. (Circular No. 1348) . 226

2. The clause in the Executive
order of November 26.1934, which
renders the-public-land withdrawal
provided for therein subject -to
"valid existing rights", includes the
case of one whose application to
make a stock-raising homestead
entry was subsequent to the date
of the order, but- who, before the
order became effective, purchased
the improvements and relinquish-
ment of a prior entryman, estab-
lished residence on the land with
his family, and; has since main-
tained residence thereon 306

3. Where under former existing
policy, stock-raising entry was al-
lowed for 640 acres and the entry-
man has made his home and a live
ing in the stock-raising business on
the land settled upon, amendment
of the entry by eliminating 80 acres
on one side and including 80 acres
on another side of land of the same
character, based on mistake inde- -
scription and in order to conform
to actual' settlement,; will not .be
denied because of revocation of-the
previous designation: of the lands -
as of stock-raising character on the

: ground that the 640 acres is Inade-
- quate to provide a living:-for a -

family- _ 308
: 4. Public land . included' - in a :

State irrigation district and bur- :
dened with an obligation- to pay a
proportionate share df -irrigation-

Executive Withdrawal Order of
November 26, 1934-Contd.

:charges is unaffected by the with-
drawal order of November 26, 1934,
which order declares its operation
as a land withdrawal is subject to
"existing valid rights" __- _

Page

4

445

"Existing Valid Rights" Recog-
nized in Withdrawals. X

See Taylor Grazing Act, 14;
Withdrawal of Public Lands.

Farm Unit.
See Reclamation; Reclamn-tion

Acts.

Federal Water Power Act.
See Withdrawal of Public Lands,

subheading, "Power Site."

Fees.
See, also, Taylor Grazing Act, 25.
1. Regulations adopted April 14,

1936, governing fees to accompany
applications for coal, sodium, pot-
ash, and other mineral licenses,
permits, and leases. (Circular No.
1383) …---- - ----

Final Proof.
See Homestead 23.
1. Instructions of August 14,

1935, in homestead and desert land
proofs under Act of July 26, 1935.
(Circular No. 363) _

Five Civilized Tribes.
See Indians and Indian Lands;

Indian Tribes.

Fort Bellkap Indian' Reserva-
tion. -

See Indians and Indian, Lands, 5.

Gas.
See Coal, Oil, and Gas Leases,

Oil and Gas Lands.

483

320

General Land Office..
L Assignment of duties in con-

nection with administration of
Taylor Grazing Act - -- 224

2. Regulations of July 30, 1936,
to govern assignment of duties in
connection: with administration of
Taylor Grazing Act; Departmental
Order No. 884, of March 11, 1933,
modified. (Circular No. 1402, modi-
fying Circular No.---3-6} -_' 607
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General Land Office-Continued Page
3. Regulations of May 7, 1936,

under Sections 13, 14, 17, and 28
of the General Leasing Act of Feb-
ruary 25, 1920, as amended by the
Act of August 21, 1935. (Circular
No. 1386)…_ 502

* General Leasing Act (Feb. 25,5
1920).

See Mining; laim, 10; Oil and.
Gas Lands.

1. Regulations of Novembet: 14,
1934, in re suspension of annual
payments iof rental under coal, 
oil, and gas leases. Act of Febru-
ary 9, 1933, amending Act f Feb-
ruary 25, 1920. (Circular No. 1341,
amending Circular No. 1294j … ::67

Geological Reports Unfavorable
to Nonmineral Entries.
See MiInera Lands, 1.

Gifts of Land.
See Tayglor Grazing Act, i5-24

Grazing.
See, also, Taylor Grazing Act.
1. Instructions of May 15, 936,

amending rules approved March 2.
1936, in respect to grazing fees_

2. Grafing Circular No. 4 of Oc-
tober 7, 1935, governing appeals
from .decisions of the Director of
Grazing_--__-__--__-_________

3. Grazing regulations adopted
December 28, 935, to govern In-
dian tribal lands_____--

Grazing Districts, Taylor Graz-
ing Act.
See Taylor Grazing Act, 11-18.

Hearings.
See Practice and Rules of Prac-

tice, 7; Taylor Grazing Act, 26, 27.

Heirs, Devisees, Etc.
See Homestead, 40-43.

Hetch Hetchy Project, Califor-
nia.
See Power Rite Reservations.

Home Owners' Loan Corpora-
tion.
See Attorneys and Agents, 4, 5.

528

368

485

Homestead.
Generally.

1. Instructions of August 14,
1935, in re homestead and desert
land proofs under Act of July 26,
1935. (Circular. No. 1365)-

2. Instructions of July 6, 1985.
(Circular No. 1396) __-_-_-_-_

3. Upon tender- of final; proof
upon an agricultural entry, final
receipt and final certificate should
not be issued where the land ap-
plied for includes an indefinite frac-
tion: of legal subdivisions, not
susceptible of proper description
without segregation survey, and no
basis under paragraph 37 (c) of
the Mining Regulations has been-
shown for such survey. In such
case the entryman should be called
upon to make such showing

4.. Section 37 (c) of the Mining.,
ERegulations forbids the allowance
of an agricultural claim for any
portion of a lot, or legal subdivision
of 40 acres, where there is no ap-
proved survey oftthe mining claims
intruding therein; and 'even where
there is such an approved survey,
evidence is required. of the agricul-
tural applicant of the mineral char-
acter of the claim whose segregation
is sought as a basis for the segre-
gation of the residue of the land
(citingzRoos v. Altman et al., 54
I. D. 47, 5)--------------------

Absence.
5. Instructions of July 5, 1935.

(Circular No. 1361) __- ____

Application.
6. The rule that an application

to make entry of land subject there-
'to by a qualified applicant is equiv-
alent to an entry so far as the ap-
plicant is concerned, and while
pending; reserves the land from
other disposition cannot be invoked'
by a subsequent applicant to defeat
a claim initiated before the prior
application was rejected, ts the rule
is but an application of the doc-
trine of relation, which cannot be
invoked by one not in privity with
the first applicant ___-_-___

623

Page

320

569

485

485

292 
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Cancelation and C ancelation Fee.
7. The requirement in; section 2

of the Act of May 14, 1880, that the
successful contestant of an entry
must pay the cancelation fee of $1 :
as a condition to making entry of
the land so contested is not abro- X

gated by reason of the fact that
he does not exercise the preference
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Homestead-Continued.
Cancelation and Cancelation Fee-
- Continued.
right of entry granted by the act
within the allowed period of 30
days from notice, but applies to
make entry after such period has
terminated 

INDEX

Page

87

Confirmation of Title. -

8. After the lapse of two years
from the date of issuance of a re-
ceiver's receipt upon a final entry
under a homestead law, if no con- -

test or protest le then pending, the -

Land Department is required by
section 7 of -the Act of March 3,
1891, to issue a patent for the land -
embraced in. the entry and its ac-
tion in thereafter canceling the
entry for failure to comply with-
applicable regulations is without
authority and has no effect on the. -
rights of the entryman - - 485

Contest. -
- 9. Instructions; of March 26,.
1935, concerning preference right
of entry of successful contestant
as affected by general withdrawal
orders of November -26, 1934, and
February 5, 1935. (Circular No.
1352) .
- 10. Rule 2: of the Rules of Prac- -

tire requires that an application to
contest an entry must be under

: oath, and Rule 3 requires that the
statements therein must be corrob-
orated by at least one witness un-
der oath. _._---- _--

11. A contest notice issued on a
false certification that the contest
application was subscribed and
sworn to by contestant is invalid 

12. Where, following the filing of
a sufficient contest affidavit a
third person files application for
the land, accompanying his appli-
cation with the relinquishment of
the prior entryman,: such third per-
son is not restricted, in attacking
the contest affidavit and requesting
a hearing, to the grounds expressly
mentioned in Circular 2-25 of April
3, 1913, but is at liberty, observing
the procedure required by Circular
225, to attack the affidavit upon
any ground'; whatsoever which
would prove- it false or invalid---

13. One who simultaneously-files
a relinquishment of a contested
homestead entry and his applica-
tion for the land so relinquished
cannot excuse his neglect in not
questioning the sufficiency of the
contest affidavit on the ground that

244

112

112

105

Homestead-Continuecl.
Contest-Continued. ; ¢ 0 I i

he had no opportunity to inspect it
or because a copy thereof was: not
served upon him, since the contest
papers are either open for inspec-
tion at the local office, or, if.trans-
mitted to the General Land Office,
certified copies may be procured_ 

14: The contest of a homestead
entry abates where there has been
no service- of notice on the con-
testee within thirty days from date
of issuance of the contest notice _

15. The rules of practice of the
Department provide; in contests,.
for three modes of service, namely,
personal service, by registered mail,
and by publication where the party
cannot: be found after diligent
search and inquiry, and affidavit to
that effect is filed within. thirty
days from allowance of the appli-
cation to contest; and the contest-
ant. assumes the risk of service
when he elects to adopt the method
of service by registered mail. If
he has reason to apprehend that
such service will not be effected
within the thirty days allowed, he
should employ one of the other
methods of service .- __ _

16; Matters arising subsequently
to initiation of a contest may be
made the grounds of a second con-
test, but:proceedings thereon must
be suspended to- await termina-
tion of the first contest. A contest
affidavit based on such matters is
not subject to dismissal on the
ground that it was premature--

17. An entryman's absence from
the homestead due to judicial re-
straint is- not an abandonment of
the land, rendering the entry sub-
ject to contest, and final proof may
be submitted during the statutory
lifetime of the entry-- _

Cultivation.
18. Instructions: of September

11, 1935, as to elimination of cul-
tivation on certain homesteads.
(Circular No. 1368) _-_-_-_

Disabled World War Veterans.
19. Instructions of October 4,

1935, as to homestead proof by dis-
abled World War veterans. (Cir-
cular No. 1371) …_- _-_-_

Divorced Persons.
20. Divorce terminates a wife's.

rights in the homestead of her for-
mer husband-

Page
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Homestead-Continued.
Divorced Persons-Continued.

21. The wife of an entryman who
has obtained a divorce from him
for other cause than voluntary
abandonment or desertion is not
qualified as a deserted or aban-

. doned wife within the terms of the
Act of October 22, 1914 (38 Stat.
766), and accordingly is not en-,
titled, under the provisions of said
act, to submit proof upon and ob-
tain patent to such an entry----

22. Where it is established that
an entryman's wife supplied the
money by. which the relinquish-
ment of a former entryman was
obtained, and later, in reliance
.upon assurance from the entry-
man, (at the time serving a term
in the penitentiary for commission
of crime, and a divorce being con-
templated by both parties) that
the entry was hers, returned to the
land, improved it and has since
maintained residence thereon, in
the meantime obtaining a divorce
from the entryman, her title to the
land will be held superior to the
entryman's although not derived
from the marriage relation __-_

Final Proof.
23. Where final proof on a home-

stead entry is rejected because of
insufficient showing as to compli-
ance with law, a supplemental
showing by e paree affidavits may
be accepted, without requiring new
publication of notice, where the de-
fect has since been cured and the
Government is satisfied of the en-
tryman's good faith (Case of 'Ros-
coe L. Wykoff, 43 L. D. 66, cited)

Forest.
24. Cultivation requirements not

eliminated by Act of August 19,
1935. (Circular No. 1368) _-_-_

Page

471

;471

572

347

Laches.
25. A protest against an existing

homestead entry based upon an
equitable title to the land under a
prior entry, erroneously canceled
after the lapse of two years from
the date of final receipt, is insuf-
ficient where the prior entryman
and his transferees have acquiesced
in the erroneous cancelation until
after the intervention of, an adverse
claim and the present entryman
sets forth facts tending to show
that neither the prior entryman
nor his transferees have asserted
any claim to the land since its er-

(

Homestead-Continued.
Ladhes-Continued. -

roneous cancelation and have exer-
cised no rights of ownership there-
over. The burden in such a case -

is on the protestant to show that
the equitable title acquired by the
prior entryman has not been aban-
doned and has not been lost by
laches in asserting it…--________--

Reclamation.
26. Instructions of March 21,

1935, as to noneffect of Executive
withdrawals of November 26, 1934,
and February 5, 1935, upon lands
withdrawn under Reclamation laws.
(Circular No. 1351) .___-___-__

27. A ater users' association
may receive patent from the United
States to one reclamation home-
stead, conformed to a farm unit, if
it shows that it does so for security
purposes only and that it owns no,
other units on which construction
charges remain unpaid. It may,
however, bid in at tax sale unlimited
acreage, but will be required within
a reasonable time thereafter to as-.
sign the interests. so acquired to
persons qualified to receive patent
thereto under the terms and condi-
tions of the Reclamation Act and
the governing regulations _-___

Settler.
28. A proviso to section 2 of the

Act of February 8, 1887 (24 Stat.
391), granting to the New Orleans
Pacific Railway Company lands for
a right-of-way, excepted from the
grant and made subject to entry
under the public land laws "lands
occupied by actual settlers at the
date of the definite location of the
said road and still remaining in the
possession of their heirs or as-
signs." Held, That in order to be
entitled to the benefit of said pro-
viso the claimant must show un-
broken occupation of the land on
the part of the settler, his heirs
and assigns, and that all the occu-
pants had been otherwise quali-
fled to make homestead entry-.----

Soldiers' Additional.
29. An enlisted man, discharged

upon condition that he reenlist to
serve three years and who shortly
after reenlistment deserted, was
not "honorably discharged" within
the meaning of section 2304 o the
Revised Statutes, and no rights un-
der section 2307 can be predicated
upon his military service ; -
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Homestead-Continued.
Soldiers' Additional-Continued.
* 30. The Department of the In-
terior will not return papers filed
In, support of a claim of soldiers'
additional Tight under section 2306,
Revised Statutes, where the claim
is found to be invalid, since such
papers, if returned, could afford
opportunity for fraudulent barter
and sale and useless harassment of
the Government…---------------
Stock-raising.

31. Regulations of May 16, 1935,
to govern filing of applications for
homestead entry under Section 7 of
Taylor Grazing Act. (Circular No.
1353) __--___--________--__-__-_

32. The filing of an application,
prior to the order of withdrawal of
November 26, 1934, to amend an
entry on account of mistake in the
numbers of the tract entered, con-
stitutes a "valid existing right"
excepted from the order .__- _

33. The clause in the Executive
order of November 26, 1934, which
renders the public-land withdrawal
provided for therein subject to
"valid existing rights", includes the
case of one whose application to
make a stock-raising homestead
entry was subsequent to the date of
the order, but who, before the order
became effective, purchased the im-
provements and relinquishment of
a prior entryman, established resi-
dence on the land with his family,
and has since maintained residence
thereon __ ____ _ -__

34. Where one who has perfected
a homestead entry under section 6
of the enlarged. homestead act ap-
plies to make an additional entry
under section 5 of the stock-raising
act he is only required to show that
at the time of.filing application he
owned and resided in good faith
upon the land embraced in his orig-
inal entry. Case of Sanford H.
Waeis (53 I. D. 274), cited and
applied. Paragraph 19 of Circular
No. 523 modified 

35. The making and perfecting of
a forest homestead entry under the
Act of June 11, 1906 (34 Stat.
233), for less than the maximum
acreage permitted does not exhaust
the homestead right, and, accord-
ingly, one who has made acceptable
final Proof on such an entry and
sold and disposed of the land is
qualified to make original stock-
raising entry of such quantity of
land, designated as stock-raising,

INtDEX
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Homestead-Continued.
Stock-raising-Continued.-
outside the national forest, as,
when added to the forest home-
stead, will not exceed 640 acres;
and this regardless of whether the
two tracts are more than 20 miles
apart ___-_-_

36. The right conferred upon an
applicant by section 2 of the stock-
raising homestead act, and that cre-
ated by section 8 thereof, are not
vested rights, but are mere prefer-
ence rights, not attaching to the
land unless and until it is desig-
nated as subject to said act.
There can be no appropriation of
the land, therefore, under either
section of the law, prior to such
designation. Accordingly, the De-
partment of the Interior, in the
face of the withdrawal of the land
by the President's order of Novem-
ber 26, 1934, is without jurisdic-
tion to designate it as subject to
entry under said stock-raisin,
'homestead act.

37. Where one who has perfected
a homestead entry under section 6
of the enlarged homestead act ap-
plies to make an additional entry
under section 5 of the stock-raising
act, he is only required to show, as
to residence, that at the time of fil-
ing application he owned and re-
sided in good faith upon the land
embraced in his original enlarged
homestead entry

38. Where, following approval
and acceptance by the Department
of final proof submitted by an en-
tryman under section 5 of the en-
larged homestead act, the entry-
man applies to make additional
homestead entry tinder section 6 of
the stock-raising homestead act, it
is within the province of the De-
partment to inquire into,- and the
entryman may be required to show,
all the facts and circumstances re-
lating to the character and extent
of his residence upon the land em-
braced in the original entry, for the
purpose of determining whether
he was residing upon such land in
good faith at the time of appli-
cation for the additional entry, this
being contemplated by section 5 of
the stock-raising act ___-__

39. A mere application to mane
a stock-raising homestead works no
severance of the mineral from the
surface estate, and upon the rejec-
tion of the application an interven-
ing mining claim attaches to the
surface as well as to the minerals_
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Homestead-Continued.
Widows, Minor Heirs, Devisees, Etc.

40. In order that a minor child
pf a homestead entryman may be
eligible to receive the benefit of
section 2292 of the Revised Stat-
utes, both its parents must be
dead

41. An unperfected homestead
entry is not a part of the entry-
man's estate; but, by the terms of
section 2291 of the Revised Stat-
utes, if there be no widow, proof
may be made by the heirs or de
visee. The devisee is merely the
person nominated in the will as the
party who may avail himself of the
privilege granted by Congress to
complete the proof and secure to
himself the property, and he is en-
titled to preference over heirs in
making proof __-- _-=-_

42. Under- the established prac-
tice of the Department, if it be
shown in the record prior to issu-
ance of patent that an entrymian,
since deceased, has made a will
purporting to devise his interest
in an entry .made by him, the pat-
ent is issued to his heirs or de-
visees, where there is no widow or
minor orphan children entitled to
claim under section 2292 of the
Revised Statutes; and it is left to
the local courts to determine, in
such case, who are the heits and

,what their individual interests may
be… … _--___ ---

43. The inchoate right or privi-
lege granted to the statutory suc-
cessors oflan entryman by, section
2291 of the Revised Statutes is
one which may be availed of by
making satisfactory final proof as
basis for patent. It may be relin-
quished or abandoned, but it is not
subject to transfer and does not
descend by inheritance (Case of

. 0 Bernier v. Bernier, 147 U. S. 242,
* cited) ----------------
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Honorable Discharge From Mili-
tary Service.
See Homestead, 19.

Indian Reorganization Act.;
See ndians and Indian sLands;

Indian Tribes.

Indians and Indian Lands.
See, also, Alaska, 3; Indian Re-

organization Act; Indian Tribes.
Alaska.

1. Instructions of June 22, 1935,
regarding allotments of public

627

Indians and Indian Lands-Con. Page
Alaska-Continued.
lands in Alaska to Indians and Es-
kimos. (Circular No. 1359) … 282

Allotment.
2. As a general rule, the courts-

consider an Indian allotment an
assignment of the right of occu-
pancy to an individual Indian, and
under allotment laws providing for
patents an allotment is made when
the allottee becomes entitled to a
patent as evidence of the allot-
ment and promise of a fee title,
and an allottee may become en-
titled to a patent even before the
approval of his allotment selection
whenever the applicable allotment
law makes such approval manda-
tory after the showing of certain
prescribed conditions and such con-
ditions have been shown …__-___

3. The word "allot" and its de-
rivatives, "allottee" and "allot-
ments", have been used in various
statutes, decisions, and by the
Department of the Interior in

both the broader sense referring
to the completed process evidenced
by trust patents and in the nar-
rower and primary sense meaning
the parcelling out and assigning
of a specified number of acres of
land to each Indian; and because.
of the variety of allotment laws,
a case under one is not neces-
sarily applicable to another …__

4. Where Ian act of Congress di-
rected allotment of lands. of an
Indian reservation to the I n-
dians therein, and the task of.
allotment selection had been com-
pleted but trust patents had not
been issued as to some of the
selections prior, to the: enactment .
of the Act of June 18, 1934, pro-
hibiting future allotments, the
later legislation does not prohibit
the trust patenting of approved
allotments nor the approval and
patenting of allotment selections
equitably 'vested in the allottee_

5. An act of Congress (41 Stat.
1355) directed the Secretary of the
Interior to prepare a final roll of
the Indians of the Fort Belknap
Reservation and allot the lands of
said reservation pro rata among
the Indians; so enrolled. Held,
that the Act of June 18, 1934,
forbidding further allotment of
lands to Indians, did not have ap-
plication to the cases of enrolled
Indians of this reservation who had
selected allotments prior to the

295
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Indians and Indian Lands-Con.
Allotment-Continuedi
passage of the later act but whose
allotment selections were then un-
patented without fault on their
part. __ ____----- __-_

INDEX

295

Boundaries.
6. In determining the bounda-

ries of an Indian reservation the
recognition by the Interior De-
partment of a boundary as such
for more than 60 years will be
deemed controlling … =_- __-_- 560

7. Held, That the location of
the eastern portion of the south
boundary of the San Carlos In-
dian Reservation in Arizona is the
summit or crest of the Gila Moun-
tains, such location of boundary
being recognized in various public
records, in harmony with action
taken by the Interior Department,
and supported by the natural im-
port of the language employed in
the Executive order of August 5,
1873 _560

8. Giving to the words "valley
of the Gila River" their ordinary
and usual interpretation when em-
ployed in the Executive order of
August 5, 1873, restoring to the
public domain certain lands form-
erly embraced within the San Car-
'los Indian Reservation, an entire
drainage area is not intended,
the word "valley" being limited
'to its usual meaning as embracing
lowlands in contradistinction to
mountain slopes and ridges --- _ 560

Grazing.
9. Grazing regulations adopted

December 28, 1935, to govern tribal
lands ---------------------

Heirs; Wills.
10. Regulations of May 31, 1935,

as to determination of heirs and
approval of wills of Indians ex-
cept members of the Five Civilized
Tribes: and the Osages _-

Railroad Right of Way; Title..
11. Where an act of Congress

authorized the condemnation and
taking of Indian lands for a
railroad right of way upon prece-
dent compliance with certain re-
quirements, among them full com-
pensation for the lands acquired
and a provision that claims for:
damages to persons holding title
to the lands or having an interest
therein should be first satisfied or
secured, and these prerequisites

435
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Indians and Indian Lands-Con.
Railroad Right of Way; Title-Con.
were not fulfilled, title to such
lands remains in the Indians or
their successors in interest_-

12. The second proviso to see-
tion 14 of the Act of April 26,

:11906 (34 Stat. 137), is operative,
according to its own terms, only
where a railroad has theretofore
acquired an interest in the land
in the nature of an easement, the
lands permitted to be acquired by
abutting land owners being Indian
lands "reserved from allotment be-
cause of the right of any railroad
* * * company therein in the
nature of an easement for right
of way", etc. It follows from this
that the act does not operate to
vest title to the land of a pro-

:posed right of way irrespective of
whether or' not a railroad com-
pany has acquired an interest in
the land -- …-------

13. A railroad company acquired
the right to take and condemn
lands for a railroad right of way
in the Choctaw and Chickasaw
Nations under an enabling act of
general application to railroads,
containing a provision that "be-
fore any railroad shall be con-
structed or any lands taken or
condemned", full compensation
should be made for all land taken
and damage sustained. The road
was not constructed by the com-
pany or any successor thereto, nor
were lands condemned or damages
paid in connection with a right of
way. Held, that the conditions
named in the act as precedent to
acquirement of right of way not
having been fulfilled, the lands in-
volved remained lands of the Choc-
tow and Chickasaw Nations, and
were not subject to the provisions
of a later act of Congress making
a particular disposition of Indian
lands reserved from allotment "be-
cause of the right of any rail-
road or railway company therein
In the nature of an easement"._

14. An act of Congress provided
that title to certain Indian lands
reserved from allotment because
of the "right of any railroad
* * * company therein in the
nature of an easement for right
of way" shall vest in the owners
of the abutting lands if the rail-
road company "shall cease to use
such land for the purpose for
which it was reserved." Held,
That such act did not have appli-
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Railroad Right of Way; Title-Con.
cation to Indian lands which by
the terms of an 'earlier act of Con-
gress were mafde available for rail-

- road rights of way upon the ful-
fillment of certain prescribed con-:'
ditions, wbich conditions were'.
never fulfilled, and that title to
such lands consequently remained
in the Indians … ---- 456

15. The payment of money for 9
right of way, damage, etc., required
by the Actof April 26, 1906, was
made a condition prbcedent where-
by a railroad company might ob-
tain the fee estate in land over
which it had acquired a right in ;

the natcea of an easenent,'by the
payment of damages as prescribed
by the Act of February 28, 1902;
and such payment nuder the Act of
April 26, 1906, has no: reference to
:the payment of damages already
prescribed by the Act of 1902. Ac-
cordingly, nonpayment of damages
under; the earlier act does not :
make operative that clause 'of the
1906 act which vests:title in the'.'
owners of abutting lands -- . ' 4566

16. Where a deed''of conveyance
recited that the grantors (the
Choctaw and 'Chickasaw Nations)
conveyed to' the grantee. a ' certain
tract "less 6.26, acres occupied as
a right of way" by 'a certain rail-'
way, and- the railway company
failed to occupy the tract thus ex-,
cepted, title to the 6.26 acres did
not pass to the grantee under the
conveyance 4-66-------

17. The Choctaw and Chickasaw
Nations are invested with the title
to land selected by the Choctaw and
Chickasaw Railroad Company for
a railroad right of way under the
Act of February 28, 1902 (32 Stat.
43), since said railroad company
has never paid compensation :.for
such right of way nor made use
of it---4--------6------ i 456

18. There has been a continuous
and long-standing departmental 
construction of the Acts of Febru-
ary 28, '1902 (32 Stat. 43), 'and
April 26, 1906 (34 Stat. 137), in
harmony with the 'conclusion
reached in the opinion of January
30, 1935 47

Riparian Rights.
19. Where, prior to the admis-

sion of *a Territory to statehood,
an Indian. reservation located
therein had been established by the

629
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Riparian Rights-Continued.
: United States which included lands

on both sides of a river traversing
a portion of the reservation, and
after the admission of the State
into the Union an island formed
in said river, the island is a part
of the reservation and its,, status :
Indian property, and not the prop- :
erty of the State … __,_ 475

Trust Funds. :
20. Under the Act of June 28,

1906 (34 Stat. 539), and amenda-
tory legislation, the 'right of in-
dividual members of the Osage
Tribe of Indians in Oklahoma to
receive trust' funds segregated and
placed at interest to their,- credit
in the United States Treasury and;,i-':
to share in the Osage tribal 'min-
eral estate at the end of the trusti
period fixed by Congress,. and dur-, 
ing that period to receive the in-
terest on the segregated trust
funds and to participate in the dis-
tribution of onuses and roy altes
from the mineral estate, is an
Osage 1"headright"-------------- 489

21. As the right to receive the
segregated trust funds at the end
of the trust period is part of the
Osage "headright", the trust funds
themselves fall into the same cate-
gory as the headright in so far as
voluntary and involuntary aliena-
tion is concerned … … __ 489

22. The beneficial title in and to
the segregated trust funds of Osage
Indians rests in: the individual
members, and such title may be
transmitted by descent (section 6
of Act of June 28, 1906), or devise
(section 8 of Act' of April 18,
1912). But, the devisee or heir
succeeds to the beneficial title sub-
ject to the trust imposed upon the
funds by 'Congress, and such trust
may be released or terminated only,
when and as authorized by Con-
gress _---- ___---- _-_-_ 489

23. In the absence of legisla-
tion by Congress providing for
payment of the segregated trust
funds of deceased Osage Indians
to executors or administrators of,
their estates, such payments, oper-
ating as they do to terminate or
release the trust imposed upon such
funds, are not authorized, whether
the deceased member did or did not 
have a certificate of competency
at the time of death … ____ 489

24. The authority contained in
section 2 of the Act of February
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Trust Funds-Continued.
27, 1925 '(43 Stat: 1008),'as
amended by section' 4: of the Act:
of March 2, 129 (45 Stat. 14781,
for payments to executors and ad-
ministrators,! does not extend to -:
* the segregated trust funds, but is
confined to those funds which have
accrued or which may accrue from
the. interest: on: said segregated
trust funds and from the mineral

' ': a: 0 0royalties and bonuses___________ 490
25. The Secretar y of the In-

terior has only such authority over
restricted Indian'property as Con-

*t . gress has expressly or by neces-'
sary implication confided in him,
and, such authority cannot safely'

*:; ' 0 0; be construed as extending to the
purchase, by Ahe Secretary, ide-
penderit y of the IA1dian owners's
wishes or consent,' of single pre-
mium annuity plicies from mon-

*' ? eys derived from the 'sale under -

authority of section 8 of the Act
of June 25, 1910 (36 Stat. 855),
of timbert on Indian allotments
held under, a trust or other patent
containing restrictions on aliena-
tion, such a transaction involving
the transfer of substantial sums of
Indian moneys in consideration of:
an unsecured obligation to pay a
stipulated sum monthly, beginning
usually at me futuredate--- 500

Indian Tribes.'
See, also, Indians and Indian

Lands. :

Generally.
1. Law and order regulations

adopted November 27, 1935 … _:'- 401

Administration of' Justice.
2. The judicial powers of a tribe

are coextensive with its legislative
or executive powers, and, except as
criminal or civil jurisdiction has
been transferred by statute to Fed-
eral or State courts, plenary civil
and criminal jurisdiction rests with
the duly constituted authorities of
the Indian tribe. Such authority
is not destroyed or limited by ad-
ministrative action of the Interior
Department in the establishment
and operation of courts of Indian
offenses'

Administrative Action.:
3. Attempts of administrative

officials to interfere in the exercise
by the Indian tribes of their powers
of self-government, or to supplant

16

I Indian Tribes-Continued.
AA,,-;n+,.+-h A;-r-r'ni-,od
tribal authorities in the adminis-
tration of these powers, have not
terminated or impaired the legal

X rights and Powers vested in' the
* various 'Indian :tribes______
Descent and Distribution of Prop-

erty.
4. Except with respect to al-

lotted -lands, the inheritance laws
and ustoms of the Indian tribes
are still of supreme authority....

Domestic itRelations-Custom Mar-
riage and Divorce.

5. The domestic relations of
members of an Indian tribe are
subject to the customs, laws, and,
jurisdiction of the tribe -----

Elections. Under Eeorganization 'Act.
'6. Amended rules and regula-

tionsj:0 adopted 'October 18, 10935,:
for holding of elections under Act
of Jne 18; 1934'

Exclusion of Nonmembers From
Territory.

7. An Indian tribe may, either
-in its capacity 'as landowner or in
the exercise of local. self-govern-
ment, exclude from the territory
subject: to the jurisdiction of the:;
tribe persons who are not members
of the tribe, except where such per-
sons occupy: reservation lands
under lawful authority-- _

Government, Form of.
8. It is the prerogative of any In-

dian tribe to determine its own
form of government -____ 7 __

Inheritance Laws and' Customs.'
9. With respect to all property

other than allotments of land made
under the General Allotment Act,
the inheritance laws and customs of
Indian tribes, except where other-
wise pr'ovided by Congress, are of
supreme authority, and' this is
clearly recognized by the Supreme
Court (citing Jones v/Meehan, 175
U. S. 1, and other cases) ___-_- :

Jurisdiction Over Property of Mem-
hers.

10. It is within the sovereign
powers of an Indian tribe to adopt
police regulations governing the
property and contracts of members
of the tribe …---:

Membership. E I::
'11. It is within the power of an

Indian tribe to determine its own
membership, but such power is sub-
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Membership-Continued:
ject to the supervision of the Sec-
retary of the Interior where rights
to Federal property are involved..
Power of Taxation.

12. Among the powers of sover-
eignty vested in an Indian tribe is
the power to tax members of the
tribe and nonmembers accepting
privileges of. trade or residence, to
which taxes may be attached as
conditions _ _ _ _

Rights of Occupancy in Tribal Lands.
13. Occupancy of tribal land by

members of the tribe does not cre-
ate any vested rights in the occu-
pant as against the tribe, and such
occupancy is subject to whatever
limitations the tribe may see fit to
impose _-- _- - __-- -- --
Sovereignty; Original and Changed.

14. The Indian tribes were orig-
inally regarded as enjoying full
powers of sovereignty,,internal and
external _- -__ - -- - - - - -

15. Conquest has terminated the
external powers of sovereignty of
the Indian tribes _-_-_-______7_

16.. Conquest has brought the
Indian tribes under the control of
Congress, but except as Congress
has expressly .restricted or limited.
the internal powers of sovereignty
vested in the Indian tribes such
powers are still vested in the re-
spective tribes and may be exer-
cised by their duly constituted
organs of government--------

Special Restrictions.
17. The foregoing powers are

vested in the various Indian tribes
under existing law, except as modi-
fied for particular tribes by special'
treaties or by special legislation--

Statutes.and Treaties; Effect.' 
18. The acts of Congress which

appear to limit the owers of an
Indian tribe are not to be unduly
extended by doubtful inference_

Statutory Construction-Act of
June 18, 1934.

19. The foregoing enumerated
powers, vested in the Indian tribes
prior to the enactment of the Act
of June 18, 1934 (48 Stat.: 984),
are safeguardedand protected by;
section 16 of this act, and the man-
ner of their exercise may be ex-
pressly defined or limited by the
terms of a constitution adopted by
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Statutory Construction-Act of;

June 18, 1934-Continued.
the tribe and approved by the Secre-
tary of the Interior pursuant to
section 16 of the Act of June 18,
1934 (48 Stat. 984)-1 i6

Supervision of Federal Employees.
20. Although the power to super-

vise Federal employees is not an
inherent power of Indian tribal
sovereignty, it is a power which is
specifically granted to the Indian
tribes by Revised Statutes, section
2072 (U. S. Code, title 25, sec. 48),:
subject to the discretion of the Sec-
retary of the Interior ---------

Tribal: Property-Powers of Tribe
Over.

21. The powers of an Indian tribe
over tribal property are no less ab-
solute than the powers of any prop-
erty owner, save as restricted by
general acts of Congress restricting
the alienation or leasing of tribal
property, and particular acts of,
Congress designed to control the
disposition of particular funds or
lands - -------------------

Instructions. Construed, Modi-
fied and Vacated.
See Table, page xxx.

Interrogatories.
See Practice and Rdes of Prac-,

tice, 7, 8.

Isolated Tracts.
See aylor Grazing :.Act, 28-31.
1. Instructions of November 23,

1934, regarding offerings of land
at public sale. (Circular No. 684,
amended) --------------------

2. Instructions of tMarch 14,
1935, concerning public sale appli-
cations under Sec. 2485, Rev. Stat.
as amended. (Circular No. 130).

3. Sale of public lands being in
terms forbidden by the Executive
withdrawal of November .26; 1934,.
isolated and disconnected tracts
thereof may not be sold at public
auction under' authority: of section:
14 of the Taylor Grazing Act---
:: 4. An: isolated tract application
upon which no order authorizing
sale had been issued did not except
the land. applied for from the with-
drawal made:bg the Executive order
of February 5, 1935

5. Land which was withdrawn in
October :1934, for a proposed graz-
ing district and was included in a
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Isolated Tractg-Continued.
grazing district established in April
1935, was: not subject to sale under
an isolated tract application filed
in July 1933 …

Judicial Restraint.
See Homestead. 17.

"Known Mineral Land."
See Mineral Lands, 533; School

Land Grant, 1, 2; Words and
Phrases.

Lake, Nonnavigable.
See Riparian Rights.

Lease, Oil and Gas.
See Oil and Gas Lands.

Legislative History.
See Statutory Construction, 1.

Legislative Representatives.
1. One employed in an Execu-

tive Department of the Federal
Government, with compensation de-
rived from congressional appropria-
tions, who is designated by the
head of his Department to repre-
sent him in legislative matters, and
who, in the course of such employ-
ment, calls upon a Member of Con-
gress without invitation, seeking
his support for proposed legisla-
tion, is not guilty of a violation of
-section 201 of title 18, United
States Code - …---__-__-___-_

Makela Decision.
See Homestead, 35.

Michigan, State of.
See Riparian Rights, 3.

Military Bounty-Land War-
rants. -
1. Instructions of December 11,:

1934 …-------------------------
2. As a condition to obtaining

title: from the United States, a
claimant to public land by virtue of
cash substitution for a military
bounty-land warrant, will be re-
quired to waive, rights to mineral
or minerals in the land sought, the
United States not having been di-
vested of its equitable title, should
the Geological Survey report said
land is known to : be valuable, or
has prospective value, for oil or gas
or any other mineral named in the
Act of July17, 1914, as amended-

INDEBX

Page 

444

102

g9

1l, an... T.-nd ,

See, also, Coal Lands; Oil and
Gas Lands; School Land Grant;
Sodium; Words and Phrases, 5.

1. Instructions: Procedure on
geological reports unfavorable to
nonmineral entries--_
Generally.

2. Regulations adopted April 14,
1936, governing fees to accompany
applications for coal,sodium,potash,
and other mineral licenses, permits,
and leases. (Circular No. 1383) -

3. The authority finally to deter-
mine the issue of fact as to the
known mineral character of pub-
lic land is conferred. by law on
the Secretary and no statute has
ever authorized any delegation by
him of that authority. Depart-
mental rules and regulations re-
ferring issues of fact to officials of
the General Land Office were "de-
signed to facilitate the Depart-
ment in the dispatch of business,
not to defeat the supervision of the
Secretary." (See: night v. United
States Land Association, 142 U. S.
at p. 178.) They cannot and do not
operate to deprive the Secretary of
any authority which he possesses
under the law. West v. Standard
Oil Cmpany, 278 U. S. 200_ _

4. Lands the surface of which is
open to entry under the Act of June
22, 1910, or. the Act of July 17,
1914, the mineral deposits defined
therein being reserved to the United
States, unless otherwise reserved,
are to be construed. as reserved
only to the extent of the' defined
minerals and unreserved insofar as
the surface is concerned. Lands
having this status at, the date of
the Executive order of November
26,. 1934, were reserved by that
order, and are not now open to
entry, except where valid rights
existed at the date of the order,
which. rights must be protected---

5. In determining whether a
tract of public land was of known
mineral character on a certain date
the Secretary is not bound by an
erroneous test since discredited and
abandoned merely because that test
happened to be improperly current
in the Department.on that date_

6. Lands may be "known min-
eral lands" and therefore excepted
from a school land grant although
no actual discovery of mineral has
been made thereon. Such lands so
excluded from the avant without
proof -of discovery would still be.

Page

111
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Mineral Lands-Continued.
Generally-Continued.
subject to disposition under the
mining laws upon proof of dis-
covery just like other lands con-
taining the same mineral

7. In determining whether lands
within school grants are known
mineral lands the same test is ap-
plicable as that applied to lands in
railroad grants, Congress clearly
having intended to dispose of all
mineral lands in only one way,
namely, under the mining laws.
(Cited, Mining Company v. Consoli-
dated Mining Conpany, 102 U. S.
167; Deffeback v. Hawk, 115 U. S.
392.) The fact that railroad
grants. except mineral lands ex-
pressly whereas school grants ex-
cept them only by inference
strengthens rather than weakens
the argument that the same test

-is properly applicable in both
classes of cases, for the existence
of the express exception in the one
was one of the important factors
which led the Supreme Court to
infer~ the existence of the same
exception in the other_ _

S. The California school grant
act (Act of March 8, 1853, 10 Stat.
246), construed in Mining o. v.
Consolidated Mining C., 102 U. S.
167, was enacted many years before
the Federal mining laws and long'
before Congress made any provision
for the acquisition of mineral land
on proof of discovery. The basis
for the exception of mineral land
from that grant, read into the act
by the Supreme Court, had nothing
to do with discovery, but was
spelled out from a long and varied'
list of Congressional enactments,
including railroad grants, dealing
with the disposition of the public
domain, and which reflected a con-
sistent Congressional practice not
to give away the mineral lands
but rather to reserve them for fu-
ture disposition in accordance with
such policies as Congress should
from time to time deem expedient
Application for prospecting permit.

9. The mere filing of an applica-
tion for a prospecting permit does
not give the applicant any right as
against the Government, but merely
a prior right over any subsequent
applicant, the Department involved
being under no obligation to issue
a permit if it is in the general
interest that no permit be issued_.

10. Expenditures in connection
with the land made by an appli-

Page

533

533

13

Mineral Lands-Continued.
Application for prospecting permit-

Continued.
cant for permit before the granting
thereof are at his own risk and
establish no equity obligating the
Department to grant a permit--

633

Page

13
Oil shale.

11. Instructions of June 4, 1935,
modifying oil shale witbdrawa to
allow sodium prospecting permits
and leases. Circular No. 1220
modified _ _ '280
Phosphate. I i 

12. Regulations of August 9,
1935, amending sections 7 to 10,
inclusive, of Circular No. 696 _-_ 317

Mineral) Leasing Act.
See, also, Mineral Lands; Min-

ing Cleiia; Withdrawal of Pblic
Lands; Words and Phrases, 6.

Generally.
1. As used in section 14 of the

Mineral Leasing Act of February
25, 1920, the expression "compact"
relates to squares, so that, to' he
"compact", the selection of primary
lease acreage must be in the form
of a square wherever possible, and
where that is not possible, a rec-
tangle- or approximate rectangle
approaching as nearly as possible
a square would conform to the
'statutory requirement … 8 _ 382

- 2. The Executive withdrawal
order of November 26, 1934, does
not prevent the granting of permits
and leases'under the Mineral Leas-
ing Act of February 25, 1920, since
that act, with certain specified ex-
ceptions, is operative within re-
served areas and for the further -

reason that the Taylor Grazing Act
expressly disclaims the purpose of
interfering with such use: 'Nor
does the Executive order affect
rights of way or other rights
granted within reserved areas,
provided the use for which the
right is granted shall not be incon-
sistent with the purpose: of the
reservation …_----- _ - 211

3. The so-called ; "unitization
provision" included in lease forms
issued under the Act of February
25, 1920, which provides for uni-
tary development and operation of
lands containing oil and gas by
lessees, where deemed by the Sec-
retary in the public interest, is
designed to prevent recognized
existing destructive practices in the,
oil and gas industry, and, there-
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Mineral Leasing Act-Contd.
Generally-Continued.
fore, its inclusion in the lease
forms- is a proper exercise of the
Secretary's authority to give: effect
:to the recognized conservation
policy of the act- _

4. The Mineral Leasing Act pro-
vides that the permittee, upon the
establishlent of the required
facts, shall be 'granted a lease, but
does not ontemplate that he has
acquired a vested right to a par-
ticular form of lease, as,: for in-
stance, that form in use at the
date a prospecting permit was
granted to him .---__ -___

Compactness.
5. It, is a reasonable assumption

that; Congress, in changing the
wording of section 14 of the Min-
eral Leasing Act by inserting the
word "reasonably" before the
word "cbmpact" in the Act of
August 21, 1935 (49 Stat. 674),
was aware of and had in mind the
construction placed by the De-
partnent upon the,, word "com-
pact" in connection with the selec-
tion of primary lease acreage
under the Mineral Leasing, Act,
'and in adding the word "reason-
ably",, did so with a view to
allowing the lease applicant more
latitude of choice in making his
mineral selection - _ -- _

6. The Act of August 21, 1935,
plainly contemplates the discon-
tinuance of the existing permit
system provided for in the Mineral
Leasing Act, and consequently the
amendment to section 14 thereof
contained in the Act of August 21,
1935, by inserting the word "rea-
sonably" before the word "com-
pact", can apply. only to cases in
which leases are applied for under
existing permits or allowable
pending applications for permits

Mining Claim.
See, also, Mineral Lands; Agia-

eral Leasing Act; Power Site
Lands.

Generally.
1. Instructions of March 12

1933, oncerning mining claims
o n the public domain. (Circular
No. 278 revised) - ----

1%. Regulations, Par. 37 (b)
See Circular No. 1337, amending
Circular No. 430 _- -

2. T he provisions of section 3
of the Act'of June 9, 1916 (39

INDEX

Page

189

190

382

383

235

*6

Mining Claim-Continued; rPa
Generally-Continued.
Stat. 218), revesting in the
United States title to lands for-
feited by the Oregon and Califor-
nia Railroad Company, expressly
refrained from extending the min-
ing laws to power site lands…____ 430

3. A mere application to make a
stock-raising homestead works no
severance of the mineral from the
surface estate, and upon the re-
jection of the application an inter-
vening mining claim attaches to
the surface as well as to the min-
erals. Case of Piltrol Company
v. Brittan and Ecart (51 L. D.
649), distinguished … … _-__- 605

4. The Secretary of the Interior
has authority to determine that a
mining claim is invalid for lack
of discovery, for fraud, or other
defect, or that it is subject to can-
celation for abandonment … 287

5. Congress, in extending the
operation of the mining laws to
the Death Valley National Monu-
ment, "or as it may hereafter be
extended", by the Act of June 13,
1983, did not thereby abrogate its
control over the lands involved,
which is evidenced by the fact that
the act itself expressly provides
that the surface use of locations,
entries, or patents shall be subject
to general regulations to be pre-
scribed by the Secretary of the
Interior… …871 7 _- : 371

Segregation Survey.
6. Section 37 (c) of the Mining

Regulations forbids the allowance
of an agricultural claim for any
portion of a lot, or legal subdivi-
sion of 40 acres, where there is
no approved survey of te mining
claims intruding therein; and even
where there is such an approved
survey, evidence is required of the
agricultural applicant of the min-
eral character of the claim whose
segregation Is sought as a basis
for the segregation of the residue,
of the land (citing Roos v. Alt-
Man et al., 54 I. D. 47, 55)._

Annual Work and Labor.
7. Instructions of Jule 26, 1935,

regarding suspension of annual as-
sessment work. (Circular No.
1360) ---

8 Instructions of May 19, 1936;
regarding suspension of annual as-
sessment work. (Circular No.
1388) ----------------

485

291

528
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Mining Claim-Continued. Page
Annual Work and Labor-Contd.

9. Under section 2324 of the Re-
vised Statutes, a default in per-
formance of annual work on a
mining claim renders it subject.
to relocation by another claimant,
but does not affect the locator's
right as between him and the
United States, and he is entitled
to preserve his claim by resump-
tion of work after default and be-
fore such relocation … _-_-___-__- 287

10. The excepting clause in sec-
tion 37 of the General Leasing Act,
saving existing valid claims "there-
after maintained in compliance
with the laws under which initi-
ated, which claims may be per-
fected under such laws", held to
preclude the United States from
declaring a forfeiture of a min-
ing claim, otherwise valid, for de-
fault in performance of assess-
ment work -288

Development Expenditure.
11. An aerial tramway used and

essential for the transportation of.
ore from a mine is available to-
ward meeting the requirement of
the statute respecting expenditures
prerequisite to patent …- _ 348

12. Department decisions in the
cases of Copper Glance Lode (29
L. D. 542), Monster Lode (35
L. D. 493), and Fargo No. 2 Lode
(37 L. D. 404), in so far as in
condict with decision in this case
in the accrediting of expenditures,
held not controlling --- … 8--- 348

Location.
13. Subject to the excepti6n em-

bodied in section 2332 of the Re-
vised Statutes, the rule is' well
settled that the right of possession
to a mining claim results only
from a location made in conform-
ity with the mining laws -_- 430

Valid Possession.
14. Section 2332 of the Revised

Statutes, which provides that
where a mining claim has been
held and worked for a period equal
to the time prescribed by the local
State or 'Territorial statute of lim-
itations for mining claims, evi-
dence of such possession and work-
ing for such period shall be suffi-
cient to establish 'a right to a pat-
ent, in the absence of any adverse
claim, contemplates valid posses-
sion of the land, and is without
application where the land is at

20683-38-Vo. 55- 

Mining Claim-Continued Pago
Valid Possession-Continued.
the time within a railroad grant
or otherwise not subject to mining:
locations … - 430.

15. An attempted mining .loca-
tion absolutely void when made,
because upon land to which the
United States was without title,
is not later rendered valid by rea-
son of the revestment of title in
the United States followed by the
opening of the land to location un-
der the mining laws -- _ 480;

16. Mere possession and work-
ing under a void mining location
for a period insufficient to acquire
a possessory title under the pro-
visions of section 2332, Revised
Statutes, is insufficient to prevent
the operation of the Federal Water
Power Act… - … _----- 430
Lode.

17. The depiction of certain lines
of a lode mining location over pat-
ented land on an official plat of
mineral survey filed with an appli-
cation for patent to the location,
where the patented land is ex-
pressly excluded from the applica-
tion, does not create a cloud on the
patentee's title __- __-__ 254

Mistake in Land Description.
See Homestead, 32.

National Park Service.
Title and Title Records.

1. The Director of the National
Park Service is clothed with author-
ity, by virtue of Sec. 2 of the Act
of March 3, 1899 (30 Stat. 1346)
Secs. 3 and 4 of the Act of Febru-
ary 26, 125 (43 Stat. 988), and
Executive Order No. 6166, dated
June 10, 193, made pursuant to
the Act of March 3, 1933 (47 Stat.
1517), to correct 'the United States
title records therein referred to to
show ownership in the. occupant,
provided the occupant submits suffi-
cient proof of uninterrupted. pos-
session… _-479:

2. Congress, having conferred
upon the 'Director of Public Build-
ings and Public Parks authority'
over "all official 'records, papers,
etc., in the possession of the Sec-
retary of War or Chief of Engi-
neers of the United States Army"
pertaining to the title to lot 810,
square 825, District of Columbia,
and having later transferred all
said duties and records to the Di-
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National Park Service-Contd. Page
Title and Title Records-Continued.
rector of the National Park Service,
it follows that the Director is
clothed with authority to correct a
record pertaining to said lot 810__ 479

S. Where an act of Congress au-
thorizing a correcting of land title
records does not specify the method
of correction, but merely requires
that the records be so corrected
that, they shall show title in the
occupant, and the purpose of the
act is in effect to divest the United
States of claim of title, a quitclaim
deed is within the authority of the
act and suffices_-_________-____ 479

4. Where a statute requires the
occupant of land to file proof that
he or his predecessors in claim
have had actual possession of the
land uninterruptedly for 20 years,
it is not sufficient that the facts
as to such possession are stated
on information and belief, but they
must be within actual knowledge of
the affiants… -- ___-__- 481

Navajo Indians.
See also Indians and Indian

Lands, 6-8.
1. The personal estate of a de-

- ceased member of the Navajo Tribe
should be distributed according- to
tribal custom, regardless of any law
of the State of domicile or any
regulation of the Department in-
consistent therewith _- ___

2. No necessity appears on
grounds of law or public policy for
regulation of the inheritance of per-
sonal property of Navajo Indians,
and the Department's regulations
adopted May 31, 1935 (55 I. D.
263), relating to the determination
of heirs and approval of wills, spe-
cifically restrict departmental su-
pervision over the inheritance of
personal property of Indians to
reservations which have been al-
lotted; 'also, the law and order
regulations adopted November 27,
1935, provide that Indian judges
shall apply tribal custom in the dis-
tribution of personal property----

Navigable; Waters.
See Riparians Rights; Water

Rights.

Nonencumbrance Certificate.
See School Land Seleotion, 3, 4.

Nonnavigable Waters.
Oil and Gas Lands, 5; Riparian

Rights; WaterRights, 2.

426

426.

Notice. Page
See Homestead, 14, 15; Practice

and Rles of Practice, 5.

Officer of the United States.
See Attorneys end Agents.
1. One not appointed to a posi-

tion by the President, a court of.
law, or the head of a Federal de-
partment, and whose employment
does not embrace the ideas of ten-
ure and duration, is not an officer
of the United States …_-____-_-_- 215

Oil and Gas Lands.
See also Mineral Lands; Oil

Shale, School Land Grant.

Generally.
1. Instructions of January 19,

1935, governing procedure on re-
ports of Geological Survey. (Cir-
cular No. 1344) … ___ _ _ 120

2. Regulations of November 14,
1934, in re suspension of annual
payments of rental under coal. oil,
and gas leases-Act of February 9,
1933, amending Act of February 25,
1920. (Circular No. 1341, amend-
ing Circular No. 1294) … _______ 67

3. Regulations of August 2,8,
1935, concerning Act of August 21,
1935, amending Oil and Gas Leas-
ing Act (Circular No. 167) 3 9

4. Regulations. of May 7, 1936,
under sections 1 14, 17, and 28 of
the General Leasing Act of Febru-
ary 25, 1920, as amended by the
Act of August 21, 1935. (Circular
No. 1886)… _ _ 502 v

5. Lands beneath the waters of a
nonnavigable lake which is sur-
rounded by tracts which have been
patented by the Government are
not subject to oil and gas prospect-
ing under the terms of the Mineral
Leasing Act of February 25, 1920. 311

Acreage.
6. Where an act 'of Congress fixes

a maximum of acreage of oil and
gas lands which may be leased by
the Government to any one appli-
cant, a construction of the act
which would permit of obtaining
more than the maximum through
the device of assignments of leases
is unwarranted as being illogical
and unreasonable …8_____-___-__ 396

7. Section 27 of the General Leas-
ing Act of 1920 reads in part as
follows: "That if any of the lands
or deposits leased under the provi-
sions of this act shall be subleased,
trusteed, possessed, or controlled by
any device permanently, temporar-
ily, directly, indirectly, or in any
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Oil and Gas Lands-Continued. Page

Acreage-Continued.
manner whatsoever, so that they
form part * * e of'any holding
of such lands by any individual,
partnership, association, corpora-
tion, or control in excess' of the
amounts of lands provided in this
act, the lease thereof shall be for-
feited by appropriate court proceed-
ings." Held, That this language,
being made applicable to any lease
and any acreage limitation in the
act, necessarily includes section 18
thereof, and accordingly, oil or gas
leases in the hands of an assignee
of the original holder or holders
are subject to the acreage limita-
tions of section 18 of the act … 397

Compactness.
9. Certain provisions in section

27 of the Leasing Act (41 Stat.
437), as amended by the Act of
July 3, 1930 (46 Stat. 1006), and
substantially reenacted in the Act
of March 4, 1931 (46 Stat. 1523),
authorized the Secretary of the In-
terior to alter, change, or revoke
drilling, producing, and royalty re-
quirements of leases of oil and gas
lands in order to bring about agree-
ments for their unit or cooperative
development. Held, That these
provisions empowered the Secretary
to alter or waive requirements of
compactness, contained in section
14 of the Leasing Act, in order to
effectuate such agreements; and ac-
tion looking to the disturbance of
leases previously allowed is not
only of doubtful wisdom but lacks
sufficient legal basis
Determinative Test.

8: Upon the question whether
land is valuable as oil land in con-
templation of the Federal public-
land laws, held sufficient if its
value as oil: land is present or pros-
pective __--__--__ ______

Form and Contents of Lease.
10. Under the authority granted

by section 32 f-the Act of Febru-
ary 25, 1920 (41 Stat. 43.7), "to
prescribe necessary and proper rules
and regulations and to do any and
all things necessary to carry out
and accomplish the purposes of this
act", which act, furthermore, does
not set forth the form of either the
permit or lease, the Secretary of
the Interior may insert in an oil
and gas lease such reasonable pro-
visions as are necessary to effectu-

* ate the purposes of the act, _

547

121

10.

Oil and Gas Lands-Continued.
Prospecting Permit.

11. Absolute property in and do-
minion and sovereignty over the
soils beneath their tide waters have
been reserved to the several States,;
so that land in the State of Cali-
fornia below the line of ordinary
high tide is not subject to pros-
pecting under a Federal oil and gas
prospecting permit, title to said
land having passed to the State,
subject only to the paramount
right of navigation over the wa-
ters so far as such navigation
might be required by the necessi-
ties of commerce with foreign na-
tions or among the several States-

12. Lands beneath the waters of
a nonnavigable lake which is sur-
rounded by tracts which have been
patented by the Government are
not subject to oil and gas prospect-
ing under the terms of the Min-
eral Leasing Act of February 25,
1920 ----- -------- -----

13. One who exercised a prefer-
ential right to an oil and gas
lease under section 20 of the Leas-
ing Aiit of February 25, 1920 (41
Stat. 437), the land being at the
time within the limits of a defined
producing area, and who later sur-
rendered the lease, wnich was duly
canceled, is not qualified to receive
an oil and gas prospecting permit
for the same land, since embraced
within the permit application of
another, even though said land has
been eliminated from the proven
area of the oil field and become
subject to oil and gas prospecting

Unit Plan of Development.
See, also, Words and Phrases, S.
14. The so-called "unitization

provision" included in lease forms
issued under the Act of February
25, 1920, which provides for uni-
tary development and operation of
lands containing oil and gas by les-
sees, where deemed by the Secre-
tary in the public interest is de-
signed to prevent recognized ex-
isting destructive practices in the
oil and gas industry, and, therefore,
its inclusion in the lease forms is
a proper exercise of the Secretary's
authority to give effect to the rec-
ognized conservation policy of the
act__

15. Held, That the action of the
Secretary, on January 31, 1931, in
certifying, upon, the authority of
the Act of July 3, 1930, "that each
and every lease that has been or

637
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Oil and Gas Lands--Continued.
Unit Plan of Developinent-Contd.
may be issued that is subject to
this agreement for a unit plan of
development and operation for the
North Dome of ettleman Hills
shall continue beyond the twenty
years specified in the lease and uin-
til the termination of: the plan",-
affected all leases subject to the
agreement, including t h o s e of
tracts not in compact form, and of
necessity had the effect of validat-
ing such leases of tracts not com-
pact included in the unitization
agreements; and by this action a
solenn assurance was given, within
the scope of the Secretaty's author-
ity to give the same, that all such
leases were to be: deemed valid
and effective … __-__-I

Boundaries of Geological Structure.
16. The defining of the bound-

aries of the geological structures
of producing-oil or gas fields, un-
der authority of section 32 of the
Leasing Act, is for administrative:
purposes and is not a guaranty of
geologic character. Accordingly,
such boundaries are not to be 
taken as absolutely and accurately
showing the extent in each in-
stance of the geological structure
producing oil or gas, but they may:
later be extended or reduced to ac-
cord with the facts -- __-_

Oil Shale.
See Mining Claim, 287.

Oregon and California. Railroad
Lands.
See Mining Claim, 2.

Osage Indians.
See Indians and Indian Lands,;

subheading, "rust Funds."

Overruled and Modified Cases.
See Table, page xviii.

Papago Indian Reservation.
1. Instructions of February 27,

1935, governing mining upon res-
ervation.' (Circular No. 1347)-__

Patent.
See Riparian Rights, 2.

Patented Land.
See Mining Claisme, 17.

Permit, Oil and Gas.
See Oil and Gas Lends, subhead-

ing, .'Prospecting Permit."

INDEX

Page
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530
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Phosphate.
See Mineral Lands, 12.

Pipe Line. . .
See Rights of Way, 3.

Plea in Confession and Avoid-
ance.
See Practice ad Rules of Prac-

tice, i4. :

Possession, Enforcement of
Right.
1. To enforce the right to: posses-

sion of public lands, resort mlst
be had to the local courts, the Land

* Department not possessing the: in-
strumentalities necessary to effect
this object __----_ -_-_

Power Site Reservations.
See also Mining Claim, 2;

Withdrawal of Public Lands, 25,
26.

1. Congress, in the exercise of its
duly: delegated legislative powers
under the Constitution, had, full
authority to prohibit access to the
Federally owned land embracing
the Hetch Hetchy Project, by any
individual or corporation, and full
authority to dispose of such land
or of the right to generate electric
energy thereon under such condi-
tions as it saw fit to impose _ -

2. Section 6 of the Act of De-
cember 19, 1913 (38 Stat. 242,
245), commonly termed the Raker
Act, provides "That the grantee is
prohibited from ever selling or let-
ting to any corporation or indi-
vidual, except a municipality or a
municipal water district or irriga-
tion district, the right to sell or
sublet the water or the electric
energy sold or given to it or him
by the said grantee: * * *"
Held, That a sale by the grantee,
the City and County of San Fran-
disco, to a private utility corpora-:
tion, of the electric energy devel-
oped under its grant, with a view
to resale and distribution by said
corporation to consumers of elec-
tricity, constitutes a violation of
the act -------------------

3. An ' act of Congress which
granted to the City and County of
San Francisco authority to gener-
ate and sell to municipalities and
water and rrigation districts elee-
tric power produced on public lands
of the' United States, forbade the
selling, assigning, or transferring
of such electric power to "any pri-
vate person, corporation, or' asso-

: Page
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Power. Site Reservations-Con.
elation.". The grantee entered into
a contract with a private company

: for the distribution of the power so
generated, which company has since
distributed and sold: electrio current
in; San Francisco. Heid, That al-
though the contract entered into
was -stated totbe oneof agency or
consignment, and not one of sale,

*42 and the; language of consignment
was employed, the contract, when
judged - by the substance of its.
terms, must be' held to be one of
sale,:the disposition- of the electric
-power being under conditions neces-
sarily contemplating its resale to
consumers_

4. The legislative history of- the
Raker Act clearly shows that the
purpose of section 6 thereof was
to prevent the water :or power de-:
veloped oni the Retch fletchy Proj- 
ect from ever falling into the hands-
of a private corporation or monop-
oly. From the facts it appears that
the power developed on-the etch
Hetchy Project has fallen into the

I hands of just such a corporation
or monopoly__ … _-__

Practice and Rules of Practice. -

See Table, page xxxvii; see also
Attorneps and Agents.

1. Mere informality in bringing
a matter to the attention of the
Secretary should not prevent a con-
sideration of its merits _-___--

2. A case should not he reopened
on the basis of additional facts un-
less proof of those facts would war-
rant a change in the previous
action -----

3. A stipulation in one action
affects another between the same
parties, only if it is of such a na-
ture as to warrant a dismissal of
the action as a matter of law or :
if either the agreement upon or
the performance of its terms tends
toward a determination of the
issue involved _-_ -_

4. A stipulation made pursuant
to joint resolution of Congress
is not binding upon the parties
beyond the limits fixed by the -

resolution ------------
5. The rules -of practice of the

Department provide,' in contests,
for three modes of service, namely,:

* personal service, by registered
mail, and bypublication where the
party cannot be found after dili-
gent search and inquiry, and affi-
davit to that effect is filed within
thirty days, from: allowance of the

Page
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Practice and Rules; of Prac-
tice-Contiiued.

application to contest;, and the
contestant assumes the risk of
service when he elects to adopt the
method - of service by registered
mail.- If he- has reason to appre-
hend that such service will not be
effected within the - thirty days
allowed, he should employ one of
the other methods of:: service,_:

6. Rule 2 of the Rules of Prac--
tice requires that an application
to contest an entrymust be under
oath, and Rule 3 requires that the'
statements therein must be corrob-
orated: by at least one witness
under oath - _ _- _

7. The rules- of practice of the
Land Department relating to dep-
ositions and interrogatories do
not contain any authority for dis-
pensing with the signatures of
witnesses to their testimony. Rule
39, making provision for waiving
the signatures of witnesses, is-ap-
plicable only to hearings … -__-

8. Failure to secure the signa-
tures of witnesses to depositions 
and interrogateries is a curable de-
feet, and does not warrant dismis-
sal of adverse proceedings brought
by the Government against an en-
try, and upon receipt' of deposi-
tions, duly signed, which were
formerly inadmissible as evidence
because of the absence of signa-
ture, the defendant should be
afforded opportunity to adduce-
testimony _ _ --- _

9. Notice and authentication of
a deposition are for the benefit
of the party against whom the dep-
osition is to be used, and hence
may be waived by him, and re-
quirements that the deposition be
read to and subscribed by the wit-
ness may be- waived by- stipula-
tion; but in the absence of a stip-
ulation between the. parties or
some explicit provision in the rules
of practice, the requirement of
signature of a witness to his dep-
osition cannot be waived by any
paper signed solely by the party at
whose instance the deposition was
taken _ _- -___

10. Where in a trial of issues
before the Land Department, the-
parties shall, by stipulation filed
with the record so agree,- or where
the defendant has failed to appear
or fails to participate in the trial,
and the contestant shall, in writ-
ing, so request, theiwitnesses' sub-
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Practice and Rules of Prac-
tice-Continued.

scription to their testimony may
be dispensed with___________-__

11. Where, at a hearing or trial,
the defendant fails to participate
therein, and the contestant makes
written request that the witnesses
shail not be required to subscribe
their names to their testimony,
such will not be required; but
where depositions are taken under
other circumstances than a hear-7
ing or trial, such subscription may
not be dispensed with, the condi-
tions. under which such request
could be granted being nonexistent :

12. There is a substantial differ-
ence in consequences between a
failure to appear at the trial of a
case duly and regularly ordered
and a failure to appear at the tak-
ing of oral depositions on behalf
of one of the parties. In the
former-instance the defendant not
only foregoes his right to present;
his case and cross-examine; the
plaintiff's witnesses, but also his
right to ,object to the testimony
offered …___ I-----------

13. There are no rules of prac-
tice of the Department relating to
the time or manner in which ob-
Jections to depositions may be
taken other than the: requirement
that they be made at the hearing.

14. While there is no specific
rule for replications under the

- rules of practice of the Land De-
partment, a plea in confession and
avoidance as a defense requires a
demurrer or reply …

Practice Before Federal Depart-
ments.*
See Attorneys and Agents.

Preference Right.
See Color of Title 1; Homestead,

subheading, "ontest."

President.
See Taylor razing Act, 1;

Withdrawal of Public Lands.

Public Moneys.
1. Instructions of May 31, 1935,

concerning 'deposit of public
moneys. (Circular No. 1354)_ :

Public Sale of Lands.
See Isolated Tracts.

Public Use of Lands.
See Water Rights.

INDElf

'age

389

890

390

390

468

262

Railroad Grant Lands. ; Page
See Homestead, 28; School Land

Grant, 1.

Raker Act (38 Stat. 242).
See Power Site Rgeseratins.

Reclamation; Reclamation Acts.
See, also, omestead, 27.
1. Instructions of March' 21,

1935, as to nonieffect of Executive
withdrawals of November 26, 1934,.
and February 15, 1935, upon lands
withdrawn u id e ar Reclamation
laws.. (Circular No. 1351)_X 247

2. Public land included in a,
.State irrigation district, and bur-
dened with an obligation to pay a
proportionate share of irrigation
charges is unaffected by the with-
drawal: order of November 26,
1934, which order declares its op-
eration as a land withdrawal is
subject to "existing valid rights". 445

-Relation, Doctrine of.
See Homestead, 6.

Relinquishment.
See Homestead, 12, 18.

Replication.
See Practice and Rules of Prac-

tice, 14.

Reserved Lands.
See Water fights; Withdrawal

of Public Lands.

Res Judicata.
1. A Departnent decision deny-

ing an application based on a con-
struction of a statute is res udi-
cata so far as the General Land
Office is concerned, notwithstand-
ing the construction of the statute
is changed by a subsequent deci-
sion of the Department in another
case ------------------------

Rights of Way.
Generally. I :

1. The right to appropriate
water does not necessarily carry
with it a right of way over pub-
lic land for the use of such water,
and Congress has in various laws
provided for permitting rights of
way over public and reserved lands

.of the United States for the use of
waters, which rights of way vary
as to conditions and purposes and
may be altogether prohibited __

107

378



INDEX

Rights of Way-Continued.
Pipe Line.

2. A stipulation required of ap-
plicants for) rights of way for pipe
lines over public lands, embodied
in regulations promulgated- under
authority of section 28 of the Act
of February 25, 1920, included the
following: "and further expressly
consents and agrees * * that
the use of the pipe line for the
transportation of oil or gas shall
be limited to oil or gas produced
in conformity with State and/or
Federal laws, * * e and fur-
ther expressly consents and agrees
to purchase and/or transport oil
or gas available on Government
lands", etc. eld: If the applicant
is merely a carrier, and not a pur-
chaser as well, the stipulations
apply to it as a carrier only, and
if it carries oil but not gas the ap-
plicant is affected only as a carrier
of oil, the language of each term
of the stipulation being in the dis-
junctive, and not intended to have
the effect of changing the business
of a pipe line right-of-way grantee-

Riparian Rights.
See ndians and Indian Lands,

19; Oil and Gas Lands, 5; Water
Rights.

1. In surveys by the United
States Government, the meander
lines which are run along or near
the margins of streams or lakes
are for the purpose of ascertaining
the area of the upland, and not
for the purpose of limiting the title
of the grantee to such meander
lines, the waters themselves con-.
stituting the real boundary______

2. In the case of navigable wa-
ters, the submerged lands do not
belong to the Federal Government,
having passed to the State upon its
admission to the Union. In the
case of lands bounded by nonnavi-
gable waters, title to the sub-
merged lands is surrendered if the
patent for the marginal uplands
issues without reservation or re-
striction. In either case, the effect
of the grant on the title to the
submerged lands will depend upon
the law of the State where the
lands lie -----

3. In the State of Michigan, in
the absence of words of reservation
or restriction, or unless the con-
trary appears, a. grant of land
bounded by watercourse conveys
riparian rights, and, the title of
the riparian owner extends to: the
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Riparian Rights-Continued.
middle line of the lake or stream.
The shore proprietor takes by vir-
tue of shore ownership, and -his
interest in the bed of the lake or
stream is acquired as appurtenant
to the grant, the extent of his in-
terest depending upon his frontage
and the form, length, and breadth
of the body of water upon which
his land abuts …----- -

Page
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Rules of Practice.
See Practice and Rules of Pree-

tice.

Sale of Public Lands. -

See Isolated Tracts.

San Carlos Indian Rerservation.
See ndians and Indian Lands, -

subheading, "Boundaries."l

San Francisco, City and County.
See Power Site Reservations.

School Land Grant.
See, also, Mineral Lands, 6-8;

:School Land Selection; Words and
Phrases, 5.

Generally. .
1. In determining whether lands

within school; grants are known:.
mineral lands the same test is ap-
plicable as that applied to lands in
railroad grants, Congress clearly
having intended to dispose of all
mineral lands in only one way,
namely, under the mining: laws.
-(Cited, Mining ompany v. Con-
solidated Mining Conpany, 102
U. S. 167; Deffeback v. awke, 115
U. S. 392). The fact that railroad
grants except mineral lands ex-
pressly whereas school grants ex-
cept them only by, inference
strengthens rather, than weakens
the argument that the same test is
properly applicable in bath classes
of cases, for the, existence of the
express exception in the one was
one of the important factors which
led the Supreme Court to infer the
existence of the same exception in,
the other ______ _- _---

2. Lands may be "known mineral
lands" and therefore excepted from

- a school land grant although no
actual discovery of mineral has
been made thereon. Such lands
so excluded from the grant with-
out proof of discovery would still -

be subject to disposition under the
mining laws upon proof of discov-
ery just like other lands contain- - :
ing the same mineral … 6 ------- 3-
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School Land Grant-Continued.
California.

See, also, Mineral Lands, S.
3. The Act of March 3, 1853 (10

Stat. 246, which provides for the
grant of the sixteenth and thirty-
sixth sections of' each township of
public land in California to that
State for public school, purposes
does not in terms except mineral
land from the-grant. Such an ex-
ception, however, was early spelled
out by judicial construction, and
has been adhered' to ever since, In
a long line of decisions involving
this statute, and is too firmly in-
trenched to be uprooted save by
legislative action______--_-_____

4. Title to Sections 16 and 36
does not pass to the State of Cali-
fornia under its school land grant
prior to the acceptance by the De-
partment of the Interior of a survey
officially identifying the land; and
if the land was then known to be
mineral in character, no title
passed to the State under that
grant…-------…-…- - -

5. In determining whether land
was of known mineral (oil) char-
acter, as contemplated by the
public-land laws, and, therefore, ex-
cepted from a grant of public lands,
knowledge of actual mineral con-
tent need not be shown, it being
sufficient if known conditions are
shown from which mineral char-
acter reasonably can be inferred.
(United States v. Southern Pacific
Compapf et al., 251 U. S. 1)

6. The mineral (oil) character of
land embraced in a school section
may be established by evidence of
physical conditions observed or ob-
servable prior to or at the time of
the official approval of the plat of
survey which support the conclu-
sion that "an ordinarily prudent
man, understAing the hazards
and rewards of oil mining, would
be justified in purchasing the lands
for such mining and; making the
expenditures incident to their de-
velopment, .and * * that a
competent geologist or expert in oil
mining, if eployed to advise in
the matter, would have ample war-
rant for advising the purchase and
expenditure.'" This evidence may
consist of the testimony of wit-
nesses, including experts and geolo-
gists, as to the conditions observed
by them which were observable on
and prior to the date of the of-
ficial approval of the plat of sur-
vey, and of extracts from scientific

INDEX
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School Land Grant-Continued.
California-Continued.
and other publications showing the
state of geological knowledge and
belief concerning the land at the
time of approval of the survey--

7. The evidence shows that Sec-
tion 86, T. 30 S, R. 23 B., M. D. I.,
was known to be mineral in char-
acter in 1903, and it was, therefore,
excluded from the grant to the
State of California for school pur-
poses. The observable conditions
before, on, and after January 26,
1903, were such as reasonably :to
engender, in a competent geologist
or expert in oil mining, the belief
that said Section 36, and each quar-
ter-section thereof, Contained oil
and gas of such quality and in such
quantity as would render extrac-
tion profitable, and these condi-
tions were not only observable on
and after January 26, 1903, but
were observed before that date---

8. The California school grant act
(Act of March 3, 1853, 10 Stat.
246), construed in finang Co. v.
Consolidated Mining Co., 102 II. S.
167, was enacted many years before
the Federal mining laws and long
before Congress made any provi-
sion for the acquisition of mineral
land on proof of discovery. The
basis for the exception of mineral
land from that grant, read into the

- act by the Supreme Court, had
nothing to do with discovery, but
was spelled out from a long and
varied list of Congressional enact-
ments, including railroad grants,
dealing with the disposition of the
public domain, and which reflected
a consistent Congressional practice
not to give away the mineral lands,
but rather to reserve them for fu-
ture disposition in accordance with
such policies as Congress should
from time to time deem expedient_.

School Land Selection.
See, also, School Land Grant
1. Regulations of October 19,

1934, as to issue of. patents to
States to designated school sections
in place. (Circular No. 1338) --

Indemnity.
2. The effect of filing and allow-

ance of a school land indemnity
selection is' to segregate the land
selected, even though it may there-
after be' found ' that there are de-
fects which render cancelation nec-
sary; and such a selection, even
though erroneously received, segre-
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School Land Selection-Contd. Page
Indemnity-Continued.
gates the Mand so that no other, ap-
plication therefor may be received
or rights initiated by its tender___ 249

3. In the absence of other objec-
tion, a reasonable period of addi-
tional time for the filing of non-
encumbrance certificates as to base,
lands may be allowed, notwith-
standing the withdrawaI order of
November 26, 1934…_____________- 245

4. The Executive order of Novem-
her' 26, 1934, does not operate to
withdraw from entry, etc., land
within an indemnity school land
selection in support of: which there
has been a failure to supply the re-
quired certificate of nonencum-
brance, such failure being a cur-
able defect and not ipso facto work-
ing a cancelation or forfeiture, the
Land Department not being re-
quired by law to cancel such selec-
tion without affording opportunity
to supply the certificate. by grant-
ing additional time …____________-- 245

5. Failure of a State to complete
the selection of indemnity school
:lands, due to tendering defective
base, is a curable defect, and in
such cases the withdrawal order of
November 26, 1934, does not oper-
ate to, prevent the completion of the
selection, said order expressly sav-
ing existing valid rights -- ___ 249

Secretary of the Interior.
See, also, Coal Lands; Indian

Tribes; Mineral Lands, Mining
Claima; Oil and Gas Lands; Taylor
Graping Act.

1. The authority of the Secretary
of the Interior is not appellate
only, and he may inquire into a
case de no …- 538

2. The authority finally to de-
termine the issue of fact as to the
known mineral character of public
land is conferred by law on the
Secretary and no statute has ever
authorized any delegation by him of
that authority. Departmental rules
and regulations referring issues of
fact to officials of the General Land
Office were "designed to facilitate
the Department in the dispatch of
business, not to defeat the super-'
vision of the Secretary." (See
Knight v. United States Land Asso-
eiation, 142 U. S. at p. 178.)
They cannot and do not operate to
deprive the Secretary of any au-
thority which he possesses under:
the law. West v. Standard Oil
Company, 278 U. . 200 … 533

643

Secretary of the, Interior-Con. Page
3. A dismissal by the Secretary

of proceedings on the basis of an
alleged rule of law, the decision of
which is not reasonably necessary
or incidental to adetermination of
the only proper issue in the case,
would be beyond his authority- 533

4. While the findings of registers
upon the weight and interpreta-
tion to be given evidence adduced
at hearings before them, and the,
affirmance of their findings by the
General Land Office, are matters,
which may well be considered and:
given weight by the Secretary in
cases before him on appeal, they do
not preclude him fromi making
other or different findings … - _---- 534

5. The Secretary of the Interior
has only such authority over re-
stricted Indian 'property as Con--
gress has expressly or by necessary
implication confided in him, and
such authority cannot safely be
construed as extending to the pur-
chase by the Secretary, independ-
ently of the Indian oners wishes
or consent, of single premium an-,
nuity policies from moneys de-
rived from the sale, under author-
ity of sections. of the Act of
June 25, 1910 (36 Stat. 855), of 
timber on Indian allotments held
under a trust or other patent con-
taining restrictions on alienation,
such a transaction involving the
transfer of substantial sums of In-
dian moneys in consideration of an
unsecured obligation to pay a stip-
ulated sum monthly, beginning usu-
ally at some future date …__-__- '500

6. A legal application to make
entry of lands subject thereto,
while pending, reserves the land
applied 1for from disposition to an-
other under any public land law
until final action theidfn; but the
mere filing of an application for
public lands, or: rights in connec-
tion therewith, confers no absolute
right where allowance is discretion-
ary with the Secretary of the, In-
terior, such as the privilege of
making a grazing lease uinder see-
tion 15 of the Taylor Grazing
Act. Accordingly, a lease applica-
tion under this section, although
prior in time to the inclusion of the
land in a grazing district, does not
segregate the land as against the
United States and is not a bar to
such inclusion. Case of Godate
v. 6lney (12 L. D. 324), and cases
there cited, distinguished …-__ 580
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Settlement Rights.
See Homestead, 4.

Shore Proprietor.
See Riparian Rights.

Signatures of Witnesses;
Waiver.
See Practice aid Rules of Prac-

tice, 4-11.

Sodium.
See, also, ilfnscral Lands, 2.
1. Instructions: :of August 9,

1935, amending sodium regulations.
(Circular No. 1364, modifying Cir-
cular No. 1194) … __-___-_-_-__

2. Instructions of June 4, 1935,
modifying oil shale withdrawal to
allow sodium prospecting permits
and leases. (Circular No. 1220
modified) …_- - _- - _-- --

3. Salt water was pumped from
Salton Sea into solar vats upon ad-
joining lands and there evaporated;
leaving sodium chloride in commer-
cial quantities. Held, that such
lands could properly be embraced
in a prospecting permit and a lease
under sections 23 and 24 of the
Leasing Act of February 25, 1920,
as amended by the Act of Decem-
ber 11, 1928- _

Soldiers' Additional Right.
See Homestead, 33, 34.

Solicitor's Opinions.
See Table, page ix.

Springs and Running Streams.
See Water Rights.

State Irrigation District.
See Withdrawal of Public Lands,

21 A2. .

State, Law of.
See Tater lJeiŽŽts, subheading,

"State Control."

State Selection.
See Withdrawal of Public Lands,

27, 28.

Statutory Construction.
See Color of Title; Indians and

Indian Lands; Indian Tribes; Oil
and Gas Lands; School Land

raet; Taylor Grazing Act; Words
and Phrases.

1. In the construction of stat-
utes, where the meaning of the
language employed is vague and
ambiguous' and cannot be ascer-
tained by considering the words

INDEX

i 319

280

95

. -R.+,ln.., Cnncfrtrltin-fnnttl rage
only, resort may be had to the
legislative history of the act, and
especially is this the case where
the language is susceptible of two
constructions, one reasonable and
the other unreasonable…_I------- 384

2. Under the general rule of
law, a' statute is in force and
operation during the entire day of
its approval, subject to the ex-
ception that any person having a
substantial right that may be af-
fected thereby may prove that a
claim filed on that day was actu-
ally initiated before the exact time
of approval of the act …=___-_ 85

3. Section 201 of title 18,
United States Code, being a crimi-
nal statute, must be strictly con-
strued and a construction
adopted and' acted upon for 15
years without objection is en-
titled to great weight … 103

4. Since the provision in section
1 of the Act of June 28, 1934,
limiting to 80 million acres the
area of lands which may be placed
in grazing districts, is mentioned
in the act only in relation to the
authority to create grazing dis-
tricts, it cannot be implied as a
limitation upon the other powers
contained in the act … - 101

5. The excepting clause in sec-
tion 37 of the General Leasing
Act, saving existing valid claims
"thereafter maintained in com-
pliance with the laws under which
initiated, which claims may be
perfected under such laws," held
to preclude the United States from
declaring a forfeiture of a mining
claim, otherwise valid, for default
in performance of assessment
work- -- 288

6. Congress, in extending 'the
operation of the mining laws to
the Death Valley National Monu-
ment, "or as it may hereafter be
extended", by the' Act of June 13,
1933, did not thereby abrogate its
control over the lands involved,
which is evidenced by the fact
that the act itself, expressly pro-
vides that the surface use of
locations, entries, or patents swll
be subject to general regulations
to be prescribed by the Secre-
tary of the Interior … 8 =__ 371

7. As a general rule, the courts
consider an Indian allotment an
assignment of the right of occu-
pancy to an Individual Indian, and
under allotment laws providing for
patents an allotment is made when

Pare
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Statutory Construction-Contd. Page
the allottee becomes entitled to a
patent as evidence of the allot-
ment and promise of a fee title,
and an allottee may become en-
titled to a patent even before the
approval of his allotment selec-
tion whenever the applicable allot-
ment law makes such approval
mandatoryi after the showing of
certain prescribed conditions and
such conditions have been shown__ 295

Stockmen Associations.
See Taylor Grazing Act, 34.

Submerged Lands.
See Riparian Rights.

Surface Rights on Mineral
Lands.

See Mineral Lands, 4.

Survey.
See Riparian Rights; School

Land Grant.
1. Upon tender of final proof

upon an agricultural entry, final
receipt and final certificate should
not be issued where the land ap-
plied for includes an indefinite
fraction of legal subdivisions, not
susceptible of proper description
without segregation survey, and no
basis under paragraph 37 (c) of
the Mining Regulations has been
shown for such survey. In such
case the entryman should be
called upon to make such show-
ing --------

Taylor Grazing Act and Lands.
See Isolated and Disconnected

Tracts; Withdrawal of Public
Lands, subhead, "Under Taylor
Grazing Act"; Statutory Construe-
tion, 4.
Acreage Limitation.

1. Since, by authority of section
1 of the withdrawal act of June
25, 1910, the President has the
power of making temporary with-
drawals for the purpose of classi-
fying public lands, and since a
classification is obviously necessary
and proper to effectuate the pur-
poses of the Taylor Grazing Act:
Held, That the President may tem-
porarily withdraw vacant -and un-
appropriated public domain for
that purpose, regardless of the
aggregate acreage involved in the
withdrawal _-------- ____

2. The provision in section 1 of
the Act of June 28, 1934, limit-
ing to 80 million acres the area. of

485

70

Taylor Grazing Act and
Lands-Continued.

Acreage Limitation-Continued.
lands which may be placed in graz-
ing districts, applies only to the
acreage of vacant, unappropriated,
and unreserved lands which may be
included within; grazing districts,
and the area of public lands which
may be leased, sold, or exchanged,
is not limited by said act --

Appeals.
2½2. Grazing Circular No. 4, of

October 7, 1935, governing appeals
from decisions of the Director of
Grazing __- -- - -- --
ArabIe Land.

3. Instructions of October 19,
1935, regarding Executive order.
of November 26, 1934, as amended
by Executive order of May 20,
1935, in relation to Section 7, Tay-
lor Grazing Act -

4. Regulations of May 16, 1935,
to govern filing of applications for
homestead entry under Section 7
of Taylor Grazing Act. (Circular
No. 1353) -_ ---------

(645

Page
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368

360

257

Assignment of Duties.
5. Assignment of duties to the

General Land Office in connection
with the administration of the
Taylor Grazing Act …-------_224, 607

6. Instructions of June 7, 1936,
as to duties of district land offices -
in connection with administration
of Taylor Grazing Act. (Circular
No. 1356) ___--___ ------ _ - 564

7. Regulations of July 30, 1936,
to govern assignment of duties in
connection with administration of
Taylor Grazing Act; Departmental
Order No. 884. of March 11, 1935,
modified. (Circular No. 1402, modi-
fying Circular No.; 1356) … … 7 607

S. Regulations of August 11,
.1936,,to govern disposition of graz-
ing permits or licenses in district
land offices and collection of fees.
(Circular No. 1405, amending
Circular No. 1402) _… ___… 610

Conflicting Applications.
9. Regulations of April 15, 1936,

to govern conflicting applications
under Sections 8, 14, and 15, of
Taylor Grazing Act. (Circular
No. 1384) __ …__ - - 484

Cooperation.-
10. Section 9 of the Taylor Graz-

ing Act provides that "the Secre-
tary of the Interior shall provide,.
by suitable rules and, regulations,
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Taylor: Grazing Act and: Page

Lands-Contilnued.
Cooperation-Continued.
for cooperation with local associa-
tions of stockmen, State land offi-
cials, and official State agencies -
engaged in conservation of propa-
gation 'of wild life interested in
the use of the grazing districts."
Held, That, construed in the lights
of its legislative history, the lan-
guage, "interested in the use of the
grazing districts", qualifies the first
sentence of the section in its en-
tirety, and not merely the portion
relating to wild life…_____________ 385

Districts.
11. Grazing districts of any size

or number, found desirable in the
light of. information developed at
the general hearing had, may there-
iafter be created without further
hearing _- - - - - - -

12. The Act of June 28, 1934,
assumes a reasonable exercise by
the Secretary. of the discretionary
power lodged. in him in connection
with the creation of grazing dis-
tricts, and accordingly only areas
reasonably contemplated for admin-
istration as grazing districts may
be included within: proposed dis-
tricts and by the publication of
notice withdrawn from entry or set-
tlement pending their final dispo-
sition___-- __ -___

13. A grazing district under the
Taylor Grazing Act may be estab-
lished on land withdrawn under the
terms of the Executive order of
November 26, 1934, since the order
does not, directly or by implica-
tion, prohibit the establishment of
such districts,- the withdrawal be-
ing from "settlement, location, sale,
or entry"_ ------

Excepting Clause;
See Words and P7rases, 10.
14. "Existing valid rights" in

withdrawal order of November 26,
1934, in aid of Taylor Grazing Act,
construed. (Circular No. 1348)___-

-89

89

205

226

Gift and Exchange. : :
:15. Regulations of February 8,

1935, governing; gifts of land and
filing of applications for exchanges
of privately owned and State lands
under Section 8 of Act. (Circular
No. 1346)… _ _-- _----_-_…192

16. Regulations of November. 20,
1935, governing amendment of reg-
ulations in re exchanges of State
lands under Section 8, Taylor Graz-
ing Act. (Circular No. 1373)…----- 396

Taylor Grazing Act and
Lands-Continued. I

Gift and Exchange-Continued.
17. Regulations of June 26, 1936,

concerning gifts of land under Sec-
tion 8. Taylor Grazing Act, as
amended by Section 3, Act of June
26, 1936. (Circular No. 1407) ---

18. Regulations of July 22, 1936,
governing applications for ex-
changes of State lands under Sec-
tion 5 8, Taylor Grazing Act, as
amended by Act of June 26, 1936.
(Circular No. 1398)_______-- ___

19. Regulations of September 6,
1936, concerning exchanges of pri-
vately-owned lands under Section 8,
Taylor Grazing Act, as amended by
Section 3, Act of June 26, 1936.
(Circular No. 1408) ___

20. Under the authority con-
ferred by section 2 of the Taylor
Grazing Act, the Secretary of the
Interior is empowered to make rules
and regulations and to do any and
all things necessary to accomplish
the purposes of the act including
those of section 8; and in the exer-
cise of this authority he may pro-
mulgate regulations governing the
exchanges of lands authorized by
section 8, determine the form of
applications, the manner of their
presentation, and the procedure by
which they should be considered
and ruled upon __

21. Applications, properly filed
by States to exchange State lands
within a Taylor Act grazing dis-
trict for other public lands, may
be given the effect of segregating
the lands applied for from further
disposition under the public land
laws'pending disposition of the ap-
plications; but the selected lands
may nevertheless be included in a
grazing district, authority to do
so being an integral part of the
Secretary's power to determine
whether a proposed exchange will
benefit the public interests in regu-

. lating grazing on the public range
Under the Taylor Grazing Act---

22. Section 8 of the Taylor Graz-
ing Act (48 Stat. 1269, 1272) au-
thorizes such exchanges f State
lands for public lands as will bene-
fit the public interests in control

- of grazing on the public range un-
der said act. Determination of
whether such interests will be ben-
efited by a proposed exchange is
to be made by the Secretary of the
Interior _- -- _-_

23. So ong as the withdrawal
provided for by the Executive or-
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Taylor Grazing Act and
Lands-Continued.

Gift and Exchange-Continued.
der of November 26, 1934, is oper-
ative on a tract of public land, said
land is; not the subject of ex-
change under section 8 of the Tay-
lor Grazing Act, since such disposi-
tion may well be regarded as with-
in the category of a location or
entry, both of which are prohibited
by the Executive order-

24. An application by the State
of Arizona under section 8 of the
Taylor Grazing Act to exchange
school sections without, for lands
within, a withdrawal to effect ex-
changes authorized by the Act of
June 14, 1934 (48 Stat. 960) is
not allowable, and the application
may not be suspended to await
revocation of the withdrawal and
possible restoration to such form
of disposal - _-

Grazing Fees.
25. Instructions of May 15, 1936,

amending rules approved March
2, 1936, in respect to grazing fees-

Hearings.
26. The Taylor Grazing Act (Act

of June 28, 1934, 48 Stat. 1269),
directs the Secretary of the In-
terior to 'provide, by appropriate
rules and regulations, for local
hearings on appeals from the de-
cisions of administrative officers in
matters arising in connection with
the administration of the act, such
hearings to be conducted "in a man-
ner similar to the procedure :in the
land department" of the' national
Government. Held, That since
registers of local land offices are by
statute authorized to issue sub-
poenas and administer oaths to
witnesses, who are entitled to re-
ceive fees and mileage for attend-
ance, and since the Secretary of
the Interior is directed by section

'2 of the act to "establish such
service * * * and do any and
all things necessary" to accomplish
the purposes of the act, it follows
that regional graziersf may be di-
rected by the Secretary to issue
subpoenas and administer oaths to
witnesses in grazing appeals, and
that the witnesses are entitled to
receive fees and mileage for. at-
tendance --------------

27. Complete discretion is left
with the Secretary of the Interior,
by the Act of June 28, 1934, as: to
the number of hearings which shall
be held in any State preliminary
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Taylor Grazing Act and
Lands-Continued.

Hearings-Continued.
to the establishment of grazing dis-
tricts therein, except that one such
hearing must be had_-______-_

Isolated or Disconnected Tracts.
28. Instructions of March 14

1935, concerning public sale appli-
cations under Sec. 2455, Rev. Stat.
as amended. (Circular No. 1350)_

29. Sale of public lands being in
terms forbidden by the Executive
withdrawal of November 26, 1934,
isolated and disconnected tracts
thereof may not be sold at public
auction inder authority of section
14 of the Taylor Grazing Act----

30. The authority conferred upon
the Secretary of the Interior by
section 15 of the Taylor Grazing
Act to lease isolated or discon-
nected tracts of public land is lim-
ited to "vacant, unappropriated,
and unreserved lands", and, having
become reserved by the operation
of the Executive withdrawal order
of November 26, 1934, may not be
leased so long as that order re-
mains in force__ I _______ -_

31. Section 15 of the Act of
June 28, 1934, provides that only
lands situated in such isolated or
disconnected tracts as not to jus-
tify their inclusion in any grazing
district established pursuant to the
act may be leased for grazing p'-
poses, and the determination of
this matter is, by the terms of the
act, left to the Secretary of the
Interior _ _ ---- __

Lease Applications.
32. Preliminary regulations

(September 20, 1934) governing fil-
ing of applications for lease under
the act.: (Circular No. 1336)----

33. A legal application to make.
entry of lands subject thereto,
while pendingi reserves the land
applied for from disposition to an-
other under any public land law,
until final action thereon; but the,
mere ling of an application for
public lands, or rights in connec-
tion therewith, confers no abso-
' lute right where allowance is dis-
cretionary with the Secretary of
the Iterior, such as the privilege
of making a grazing lease under'
section 15 of the Taylor Grazing
Act. Accordingly, a lease appliea-
tion under this section, although
prior in time to the inclusion of
the land in a grazing district, does
not segregate the land as against
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Taylor Grazing Act and
Lands-Continted.,

Lease Applications-Continued.:
the: United States and is not a bar
to such inclusion … __

34. Associations of s t o c k n ea n
may be granted leases under sec-
tion 15 of the Taylor Grazing Act,
but the lands of such associations
must be contiguous to the public
lands desired to be leased …
Withdrawal.

35. No provision of the Taysor
Grazing Act can be construed to
repeal, supersede, or abridge any
part of the withdrawal act of June
25, 1910, which act authorized the
President to make temporary with-
drawals of public lands for classi-
fication and other public purposes;
and the Taylor Act does not pur-
port to revoke that authority or
any part of the earlier act, but, on
the contrary, merely provides that
under certain conditions a with-
drawal shall be in effect without
necessity for resort to the author-
ity granted the President by said
earlier act… ______-_-_-_-__

Tide and Submerged Lands.
See Oil and as Lands, 11.

Title.
See National Park Service, sub-

heading, "itle and Title Records";
Riparian Rights.

Trial.
See Practice and Rules of Prac-

tice, 11-13.

Trust Patent (Indian).
See Indians and Indian Lands,

subheading, "Allotmnent."

United States Code, Sections
Construed. I

See Table, page xxxvir.

United States, Title in.
See Riparian Rights; Water

Rights.

Utah, Law Governing Water Ap-
propriation.
See Water Rights, 8, 9.

Utility Companies.
See Power Site Reservations, 2,

3 4.

Vested Right.
See Homestead, 8, 3; Taylor

Grazing, Act, 35; Withdrastial of
Public Lands.

INDEX

Page

580

385

70

Water Reserve. Page

See, also, Water Rights; With-
drawal of Public Lands, 27, 2S.

Water Rights.
See, Rights of Wait; Riparian

Rights; Withsdrawral of; Public
Lands.

1. Reserved lands of the United
States needed or used by the pub-
lic for watering purposes are not
subject to. appropriation, either by
individuals or any branch of the
Government, but are required,
while so reserved, to be kept and
held open to the public use for
such purposes… _____ I ------- 71

[See, also, Solicitor's opinion on
Underground Water Claims, Utah,
at page 378.]

2. Congress, in sections 2339
and 2340 of the Revised Statutes,
and various later acts, surren-
dered to the States the right to
control the appropriation and use
of the waters of nonnavigable
streams on the public lands; but
this general rule does not apply to
reserved public lands unless the
water can be diverted at a point
not affected by the reservation or
unless a right of way has been ob-
tained in accordance with Federal
laws providing for rights of way
over certain classes of reserva-
tions and under prescribed condi-
tions, there being a clear dis-
tinction between water rights and
rights of way over land for the use
of such waters 1_ _ ____----

3. The right to appropriate
water does not necessarily carry
with it a right of way over pub-
lie land for the use of such water,
and Congress has in various laws
provided for Permitting rights of
way over public and reserved lands
of the United States for the use
of waters, which rights of way
vary as to conditions and purposes
and may be altogether prohibited- 378

4. The right to the use of water
from springs located on lands of
the United States not withdrawn
for public watering purposes, may
be acquired by use on riparian
lands of the United States, or by
appropriation under State laws,
subject merely to prior vested
rights …872 _ -- ___- 3T

5. The Government, as riparian
owner of lands in California, is
recognized as entitled to such
water as is needed for beneficial
use, but the law of appropriation

_ ,5
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Water Rights-Continued.
permits only such quantity as is
beneficially used … 7

6. The Desert Land Act, passed
March 3, 1877 (19 Stat. 377); left
with each State the right to deter-:
mine for itself to what extent the
rule of appropriation or the com-
mon law rule in respect to ripa-
Xran rights should obtain; does not
bind or purport to bind the States
to any policy; and simply recog-
nizes and gives sanction, in so far
as the Ulnited States and its fu-
ture grantees are concerned, to the
State and local doctrine of appro-
priation, and seeks to remove
what otherwise might be an im-
pediment to its full and successful
operation (California Oregon
Poster Co. v. Beaver Portland Ce-
ment Co., 295 U. 5 142) … _

State Control.
7. It is now well settled that

State laws govern with respect
to the right to appropriate and
use the nonnavigable waters within
the State on private lands or on
the unreserved public lands of the
United States, and also as regards
navigable waters, except where the
powers of the Federal Government
with respect to navigable streams
would be interfered with (citing
California Oregon Power Cao. v.
Beaver Portland Cement Co., 295
U. . 142) _- - _--_ -- --

S. Where wells are developed on
public lands of the United States,
the Government can protect the
use thereof for governmental pur-
poses, in so far as the use of the
waters depends upon the use of
the land for the storage or car-
riage of such.waters, by refusing
to grant rights of way for such
purpose. But under the law of
Utah, if the waters are in dux,
either, on the surface or under-
ground, they are subject to claim
by the first appropriator thereof,
for use on private land or on any
public lands properly subject to
such use -------------------

9. No authority appears for
the acquisition by the Federal
Government of underground'water
rights in connection with wells on
public lands of the United States
in the State of Utah, except upon
compliance with, the water-right
laws of the State Of Utah

10. Where the * water from
springs in the Death Valley Na-
tional Monument does not flow
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Water Rights-Continled.
State Control-Continued.
beyond the confines of the reser-
vation, the Government, as ripa-
rian owner, is sufficiently protected
in the use thereof without appro-
priation under State laws; but
where running streams are in-
volved, as where water flows
through the reservation and may
be subject to appropriation and di-
version, either above or below, it
may be advisable for the Govern-
ment to make appropriation under
State laws, in order that claims
may be adjudicated and equitable
division awarded and established-

Water Users' Associations.
See Hoacestead, 27.

Wildlife, Conservation, Etc.
See Taylor Grazing Act, 10.

Withdrawal of Public Lands.
See, also, Color of Title, 1, 2;

Homestead, 32, 33; Isolated
Tracts, 4 ; School Land Selection,
4; Talo- Grazing Act, 35 Words
and Phrases.

Generally.
1. Executive order of February

5, 1935, withdrawing for classifica-
tion all public land in certain
States = _ ___

2. Instructions of March 21,:
1935, as to noneffect of Executive
withdrawals of November 26
1934, and February 5, 1935, upon
lands withdrawn under Reclama-
tion laws. (Circular No. 1351)

21/2. Public land included in a
State irrigation district and bur-
dened with an obligation to pay a
proportionate share of irrigation
charges is unaffected by the with-
drawal order of November 26,
1934, which order declares its
operation as a land withdrawal is.
subject to "existing valid rights"%
: 3. An order of withdrawal exe-
cuted by the President under au-
thority granted by Congress has
the force and effect of law, and the
rules of presumption as applied to
statutes have like application to
Executive orders and regulations.

* Accordingly, in the absence of
definite proof as to the exact time
when an order of withdrawal of
public land was signed by the Pres-
ident, it must be held that such
order operated upon the status of
the land affected during the entire
day of the date of its issuance-__
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Withdrawal of Public Lands- Page

Continued.
Generally-Continued.

4. Since the passage of the with-
drawal act of June 25, 1910, the
Chief Executive and the Depart-
ment: of the Interior have consist-
ently regarded the power granted
therein as existing concurrently
with all other authority providing
for or regulating the use and dis-
position of public lands, and such
long-continued administrative prac-
tice, acquiesced in by Congress, has
the force of law…_ 70

5. Withdrawals of public lands
under authority of the Executive
order of April 17, 1926, in keep-
ing with constructions of other
withdrawal orders of public lands,
are deemed continuing in operation
in the absence of words of limita-
tion, and attach not only to lands
which at the time of issuance of
the order are known to be of the
character and status defined
therein, but also to public lands
subsequently found to be of said
character and status -- ____-___ 466

6. The Executive order of with-
drawal of November 26, 1934, was
made by virtue of and pursuant to
the authority vested in the Presi-
denit by the Act of June 25, 1910
(36 Stat. 847), as amended by the
Act of August 24, 1912 (37 Stat.
497), which amended act author-
izes him to withdraw temporarily
from settlement, location, sale, or
entry any of the public lands of
the United States; and lands be-
longing to the United States do not
cease to be a part of the public
domain until a vested right thereto
is acquired or patent is issued---- 249

Exception of "valid existing rights,"
etc.

7. "Existing valid rights". in
withdrawal order of: November 26,
:1934, in aid of Taylor Grazing Actj
construed.: (Circular No. 1348) _

8. The saving clause of the Ex-
ecutive order of November 26,
1934, which excepted from the op-
eration, of the withdrawal "exist-
ing valid rights", held to include
(1) valid entries; (2) prior valid
applications for entry, selection, or
location, substantially complete at
date of the withdrawal; (3) claims
under the Color of Title Act of
December 22, 1928; where. bona fide
and;: substantial rights thereunder
existed; (4) permits. and leases

226

Withdrawal of Public Lands- Page
Continued.

Exception of "valid existing rights,"
etc.-Continued.

under the Mineral Leasing Act of
February 25, 1920 __-__-_-_- 206

9. Lands the surface of which is
open to entry under the Act of June
22, 1910, or the Act of July 17,
1914, the mineral deposits defined
therein being reserved to the
United States, unless:otherwise re-
served, are to be construed as
reserved only to the extent of the
defined minerals and unreserved in-
sofar as the surface is concerned.
Lands having this tatus at the
date of the Executive order of No-
vember 26, 1934, were reserved by
that order, and are not now open
to entry, except where valid rights
existed at the date of the order,
which rights must be protected--- 211

10. The exception of "valid ex-
isting claims' occurring In a with-
drawal of public lands contem-
plates something less than a vested
right, and in this view lands
claimed, possessed, and improved
under color of title long before and
at the time of a withdrawal fall :
within the exception of "valid ex-
isting claims" and are not affected
by the withdrawal … … - _-:-73

11. In the determination of
what are "existing valid rights",
as used in the excepting clause of
the Executive order of November
26, 1934, the: circumstances of
each particular case must be con-
sidered, a precise and general defi-
nition not being practicable_ - 206

12. The clause in the Executive
Order of November 26, 1934, which
renders the public-land withdrawal
provided: for therein subject to
"valid existing rights", includes the
case; of one whose application to
make a stock-raising homestead
entry was subsequent to the date
of the order, but who, before the
order became effective, purchased
the improvements and relinquish-
ment of a prior entryman, : estab-:
lished residence on the land with
his family, and has since main-
tained residence thereon _ 306

13. While the Executive order of
November 26. 1934, temporarily
withdrawing particular areas of
:public lands from certain forms of
disposition, contains an excepting ;
provision which operates to save
preexisting valid appropriations,
reservations, or withdrawals during

: t
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Withdrawal of Public Lands- Page
Continued.

Exception- of "valid existing rights,"
etc.-Continued.

the period f their existence, such
order nevertheless attaches to these
lands as a secondary claim, becom-
ing effective upon the termination
of the prior claim… ___- _ 205

Under Taylor Grazing Act.
14. Amendment, May 20, 1935,

of Executive order of November 26,
1934 _------------ _ -_ - _-_-_- _

15. Instructions of June 8, 1935,
as to amendment of Executive or-
der of May 20, 1935. (Circular
No. 1357) _-- _--_

16. Ameudment, November 26,
1935, of Executive order of Novem-
ber 26, 1934, as amended, with-
drawing public lands in certain
States _ - - - - - -

17. Amendment, January 14,
1936, of Executive order of Novem-
ber 26, 1934, as amended, with-
drawing public land in certain
States __--_ - -

18. Amendment, May 6, 1936, of
Executive order of February 5,
1935, withdrawing all public land
In certain States _- ___-_

19. Regulations of July 28, 1936,
to govern leasing of public lands,
exclusive. of Alaska, for grazing of
livestock, under Taylor Grazing Act,
as amended by Act of June 26,
1936. (Circular No. 1401) _-_-_

20. No provision of the Taylor
Grazing Act can be construed to re-
peal, supersede, or abridge any part
of the withdrawal act of June 25,
1910, which act authorized the
President to make temporary with-
drawals of public lands for classi-
fication and other public purposes;
and the Taylor Act does not pur-
port to revoke that authority or
any part of the earlier act, but, on
the contrary, merely provides that
under certain conditions a with-
drawal shall be in effect without
necessity for resort to the authority
granted the President by said ear-
lier act __

21. Since, by authority of section
1 of the withdrawal act of June 25,
1910, the President has the power
of making temporary withdrawals
for the purpose of classifying pub-
lic lands, and since a classification
is obviously necessary and proper
to effectuate the purposes of the
Taylor Grazing Act: Held, That
the President may temporarily
withdraw vacant and unappropri-

20683-38-von. 55 -n
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Withdrawal of Public Lands- Page
Continued.

Under Taylor Grazing Act-Contd.
ated public domain for that pur-
pose, regardless of the aggregate
acreage involved in the withdrawal_ 70

22. The provision in section 1 of
the Act of June 28, 1934, limiting :
to 80 million acres the aggregate
area of vacant, unappropriated, and
unreserved lands which may be
placed in grazing districts under
said act does not apply to the area
which may be withdrawn by virtue
of notice ---------- 89

23. The Executive withdrawal
order of November 26, 1934, does
not prevent the granting of permits
and leases under:the Mineral Leas-
hig Act.of February 25,; 1920, since
that act, with certain specified ex-
ceptions, is operative within: re-
served areas, and for the further
reason that the Taylor Grazing Act
expressly disclaims the purpose of
interfering with such use. Nor
does the Executive order affect -
rights of way or other rights
granted within reserved areas, pro-,
vided the use for which the right is
granted shall not be inconsistent
with the purpose, of the reserva-
tion… …- ----------- 211
Alaska.

24. Executive order of February
4, 1935, withdrawing public lands
in Alaska for classification and in
aid of legislation .------

Power Site.
See also Power Site Reservations.
25. Power site lands restored un-

conditionally to entry, etc., or in a
manner other than that provided
by section 24 of the Federal Water
Power Act, prior to the Executive
withdrawal of November 26, 1934,
would be subject to that with-
drawal… - -__--…-… -_

26. The purpose of the power site
reservations as such was not abro-
gated or in any way interfered with
by the Executive withdrawal of
November 26, 1934, and so long as
lands remain in unconditional with-
drawals for power sites under the
Federal Water Power Act they are
not subject to entry. In the event
a restoration under section 24 of
the act was made prior to the date
of the Executive withdrawal, and
the restored land not entered in
the meantime, the Executive with-
dra*al, with its qualifications,
attached -----------------------

187

212

211
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Withdrawal of Public Lands- Page

Continued.
Water- Reserve.

See also Water Reserve; Water
Rights.

27. A spring or water hole on
public land is none the less within
the meaning and contemplation of
the withdrawal order of April 17,
1926,; and the regulations there-
under, because developed or brought
into being by human agency, in the
absence of rights on the part of
the State concerned incompatible
with such withdrawal ._-_____

28. The fact that a State selec-
tion list was filed prior to an in-
terpretative order holding that a
definite legal subdivision of public
land was found to contain springs
or water holes of the type intended
by the withdrawal order to be
withdrawn does not render said
order inoperative as to such land,
since the said withdrawal order em-
braced all subdivisions of the "va-
cant, unappropriated, unreserved
public lands" containing the waters
described in said order. The in-
terpretative order is in effect an
official finding that a certain tract
described in terms of legal subdivi-
sion is of the character and has
the status defined in the with-
drawal order and is subject thereto-

Witnesses.
See Practice nd Rules of Prao-

tice, 6-12.

466

466

Words and Phrases. Page
See also, Mineral Leasing Act;

Rights of Way; School Land; Grant.
1. The word "allot" and its de-

rivatives, "allottee" and "allot-
ments", have been used in various
statutes, decisions, and by the De-
partment of the Interior in both
the broader sense referring to the
completed process evidenced by
trust patents and in the narrower
and primary sense meaning the
parcelling out and assigning of a
specified number of acres of land
to each Indian, and because of the
variety of allotment laws, a case
under one is not necessarily appli-
cable to another … … ____ 295

2. "Compact"; "reasonably com-
pact"--------------8--I- 382:

3. "Existing valid rights" ___ 445
4. "Head of a department or

other officer or clerk in the employ
of the United States"_ _-_-_- 215

5. "Known mineral lands" ____ 533
6. "Reasonably compact"______ 382

7. "Settlement, location, sale, or
entry" 205

S. "Unitization provision" in oil
and gas leases --------- 1----- - 89

9. "Vacant, unappropriated, and
unreserved lands" … _______-_-- 205

10 "Valid existing rights"---- 306, 308
11. "Valley"- -___-- _-_-_-- 560'
12. "Valley of the Gila River"_ 560'

World War Veterans, Disabled.
See Homestead, 19.
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