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- read Title 43.

ERRATA

At page 40, in third headnote,  session ” should read cession.
At page 284, “43 Stat. 255 ?, should read 34 Stat. 255.

At page 825, “ 47 Stat. 128 ”, should read 48 Stat. 128.
At page 858, in last paragraph of headnote, “ Title 413 ”, should

At page 884, line 23, citation should read 44 Stat. 239.
At page 546, “ 43 Stat. 9617, should read 43 Stat. 981.

This publication (volumes 1 to 54, and digest in two parts, part 1, with supple-
ment, covering volumes 1 to 51, and part 2 covering volumes 1 to 50, inclusive)
ig held for sale by the Superintendent of Documents, Office’ of Public Printer,
Washington, D. (., to whom all correspondence relating thereto should be

addressed.
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PREFACE

In 1883 the Department of the Interior began publication of the
more important decisions of the Land Department with the view
to preserving in authentic manner and in permanent form convenient
for reference a line of consistent precedents in departmental rulings
illustrating the land laws of the United States. Prior to that time
the only published decisions of the Department were those by private
reporters, the more familiarly known being Brainard, Copp, and
Lester. As originally conceived, the publication entltled “ Decisions
of the Department of the Interio-r relating to the Public Lands ”, and
thereafter referred to as the “Land Decisions ”, pertained almost
exclusively to matters coming under the jurisdiction of the General
Land Office and a few matters from the Indian Office. Gradually
the jurisdiction of the Department has been enlarged by the creation
of new bureaus, among them being the Bureau of Reclamation, the
Geological Survey, and the National Park Service. Many new laws

- have been enacted and policies established relating to the Indians
and Indian affairs. New and important problems in other bureaus
and services are constantly arising and call for solution. This has
been notably the case as to activities connected with or growing out
of the National Industrial Recovery Act. Consequently, there has
been an increasingly growing demand for the publication of decisions
by the Secretary and his Assistant Secretaries, and opinions by the
Solicitor, relating to matters other than those pertaining to the
public lands On July 7, 1980, the Secretary issued an order amend-
ing the title so-as to- read “ Decmons of the Department of the In-
terior ”, and directing that thereafter leading decisions and important-
opmlons relating to all activities of the Department be ‘published
in future volumes. Including this volume, 54 volumes have been
published, covering the period from July 1881 to September 30,

1984, Volumes 1 to 52 are referred to as the “Land ‘Decisions..”
(L. D.). The abbreviation “I. D.” when used in cited decisions of

the Department and in the opinions of the Solicitor has reference
to volume 53 and later volumes of this work.
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Gowdy ». Gilbert (19 L. D. 17) ; overruled,
26 L. D. 453,

Gowdy et al. v. Kismet Gold Mining Co.
(22 L. D. 624) ; modified, 24 L. D. 191,
Grampian Lode (1 L. D. 544); overruled,

25 L. D. 495.
Gregg et al. v. State of Colorado (15 L. D.
151) ; modified, 30 L. D. 310.
Grinnell v. Southern Pacific R. R, Co.
L. D. 438) ; vacated, 23 L. D. 489,
#Ground Hog Lode v. Parole and Morning
 Star Lodes (8 L. D. 430) ; overruled, 34
L. D. 568. (See R. R. Rousseau, 47 L. D.
590.) )

(22
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Guidney, Alcide (8 C. L 0. 157); ovelruled
40 L. D. 399.

Gulf and Ship Island R. R. Co. (16 L. D.
286) ; modified, 19 L. D). 534. :

Gustafson, Olof (45 L. D. 4586) modlﬁed

© 46 L. D. 442,

Halvorson, Halfor K. (39 L. D.456) ; over-
ruled, 41 L. D. 505.

Hamilton, Hiram M. (51 L. D. 51); over-
ruled in part, 54 I. D, 86.

Handsbrough, Henry C. (5 L. .D. 155);
overruled, 29 L. D. 59. ) )

Hardee, D. C. (7 L. D: 1) ; overruled, 29
L. D. 698.

Hardee v. United States (8 L. D. 391;
16 L. D, 499) ; overruled, 29 L. D. 698.
Hardin, James A. (10 L. D. 813) ; revoked,

14 L. D. 233.

Harris, James G. (28 L. D, 90);
39 L. D: 93.

Harrison, Luther (4 I. D 179) ; overruled,

© 17 L. D, 216.

Harrison, W. R. (19 L. D. 299) ; overruled,
33 L. D. 539.

Hart 2. Cox (42 L. D. 592); vacated, 260
U. 8. 427, (See 49 L. D. 413.)

Hastings and Dakota Ry. Co. ¢. Christen-

’ son et al. (22-L. D. 257) : overruled 28
L. D. 572,

Hayden ». Jamison (24 L.  D. 403); va-
cated, 26 L. D. 373.

Haynes v». Smith (50 L. D. 208); over-
ruled, 54 I. D. 150.

Heilman ». Syverson (15 L. D. 184) ; over-
ruled, 23 L. D. 119,

Heinzman ef al. v. Letroadec’s Heirs ¢t al.
(28 L. D. 497) ; overruled, 38 L. D. 253.

Heirs of Davis (40 L. D, 573); overruled,

" 46 L. D. 110.

Heirs ‘of Philip Mulnix (33 L. D, 331):
overruled, 43 L. D. 532.

*Heirs of Stevenson . Cunningham (382
L. D. 650; modified, 41 L. D. 119. (See
43 L. D. 196.)

Heirs of Talkington v. Hempfling (2 L. D.
46) ; overruled, 14 L. D. 200.

Heirs of Vradenburg et al. v. Orr et al. (25
L. D. 823) ; oyerruled, 38 L. D. 253.

Helmer, Inkerman (34 L. D, 341); modi-
fied, 42 L. D. 472,

Henderson, John W. (40 L. D. 518); va-
cated, 43 L. D. 106. (See 44 L. D. 112,
and 49 L. D. 484.)

Henning, Nellie J. (38 L. D. 443, 445) ; re-
called and vacated, 39 L. D. 211.

Herman v. Chase et ael. (837 L. D. 590;
overruled, 43 L. D. 246;

Herrick, Wallace H. (24 L, D. 238); over-
ruled, 25 L. D, 113,

Hess, Hoy, Assignee (46 L. D. 421) ; over-
ruled, 51 L. D. 287.

Hickey, M. A., et al.
fied, 5 L..D. 256.

Hildreth, Henry (45 L. D. 464); vacated,
46 L. D, 17.

overruled,

(3 L. D. 83); modi-

AND ‘MODIFIED CASES XXIIT

Hindman; Ada I. (42 L: D. 327) 5 vacated
in part, 43 L. D. 191.

Hoglund, Svan (42 L D, 405) ; vacated 43
L. D. 588. ‘

Holden, Thomas A. (16 L. D. 493)-
ruled, 29 L. D. 166.

Holland, G. W. (6 L. D. 20); overruled 6
L. D. 639; 12 L. D. 436,

Hollenstemer Walter (38 L. D. 319) iover-
ruled;, 47 L. D. 260, )
Holman v.: Central Montana Mines Co. (34
L. D. 568); overruled so far as in- com-

flict, 47 L. D. 590. -

Hon v. Martinas (41 L. B. 119) ; 3 mod1ﬁed
43 L. D. 197.

Hooper, Henry (6 L. D. 624) ; modified, &
L. D. 86, 284.

Housman, Peter A. C.
modified, 48 L. D. 629,

Howard, Thomas (3 L. D. 409) ; see 39 L.
D. 162 225,

Howard ». Northern Pac1ﬁc R. R. Co. (2%
L. D. 6) ; overruled, 28 L. D. 126.

Howell, John H. {24 L. D. 35) ; overruled,
28 L. D. 204.

Howell, L. C. (39 L. D. 92); see 39 L. D.
411,

Hoy, Assignee of Hess (46 L. D. 421) 3
overruled, 51 L. D. 287.

Hughes 2. Greathead - (43 L. D, 497); va-
cated, 49 L. D. 413. (See 260 U. 8. 427.)

Hull et al. v. Ingle (24 L. D. 214); ovei-
ruled, 30 L. D. 258,

over--

(87 L. D. 352);

‘Huls, Clara (9 L. D. '401); modified, 21 L.

D, 377.

Hyde, F. A, (27 L. D. 472); vacated, 28
L. D. 284.

Hyde, F. A., ¢t al. (40 L, D. 284); over-

- ruled, 43 L. D. 381.

Hyde et al. v. Warren ef al. (14 L. D. 576
15 L. D. 415) ; see 19 L. D, 64.

Ingram, John D.
L. D. 544,

Inman ». Northern Pacific R. R. Co.
L. D. 318) ; overruled, 28 L. D, 95.

Interstate Oil Corporation and Frank - Q.
Chittenden (50 L. D. 2623 ; overruled so
far as in conflict, 53 I. D. 228.

Iowa. Railroad Land Co. (23 L. D. 79; 24
I. D. 125) ; vacated, 29 I. D. 79.

(87 L. D. 475); see 43

(24

Jacks v. Belard et ol. (29 L. D. 369) ; va-
cated, 30 L. D. 845. )
Jackson Oil Co. v.. Southern Pacific R. R.
Co. (40 L. D. 528) ; overruled, 42 L. D:
317.

Johnson o. South Dakota (17 L. D. 411) H
overruled, 41 L. D. 22.

Jones, James A. (3 L. D. 176); overruled,
8 L. D. 448.

Joneg v, Kennett (6 L. D. 688); overruled
14 L. D, 429.

Kackmann, Peter (1 L. D. 86); overruled,

- 16 L D.: 464,

Kemper ». 8t. Paul and Pacific R. R, Co.
(2 C. L. L. 805) ; overruled, 18 L. D. 101,
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King v. Eastern Oregon:Land Co.. (23 L. D.
579) ; modified, 80 L. D. 19:"

Kinney, E. C. (44 L. D. 580) ; overruled so
far as in conflict, 53 I, D. 228.

‘Kinsinger ». Peck (11 L. D, 202); see 39
L. D. 162, 225,

Kiser v. Keech (17 L. D,
23 L. D, 119.

Knight, Albert B., et al. (30 L. D. 227) H
overruled, 31 L. D. 64.

Knight v. Heirs of EKnight (39-L. D. 362,
491 40 L. D. 461); overruled 43

. 242,

Kmskern ». Hastings and Dakota RY.
(6 C. L. 0. 50) ; overluled 1 L. D. 362,

Kolberg, Peter: F. (37 L. D. 453); over-
ruled, 43 L. D, 181.

XKrigbaum, James T. (12 L. D 617) ; over-
ruled, 26 L. D. 448,

Krushnic, Emil L. (52 L. D. 282, 295) ; va-
cated, 53 1. D. 42, 45. (See 280 U. 8.
306.)

25) ;. overruled,

Co.

Lackawanna Placer Claim (36 L. D. 36);
overruled, 37 L. D. 715.

..-Lamb #. Ullery (10 L. D.’ 528) ; overruled, -
32 L. D. 331.

TLargent, Bdward B., et el. (13 L. D. 397);
overruled 42 L. D. 321.

Larson, Syvert (40 L. D. 69); overruled,
43 L. D 242,

‘Lasselle v, MISSO'LII'I Kansas and Texas Ry
Co. (8 C. L. O. 10) ; overruled, 14 L. D.
278,

Las Vegas Grant (13 L. D 646; 15 L. D.
58) ; revoked, 27 L. D: 683.

Laughlin, Allen (81 L. D. 256) ; overruled,
41 1. D.:361.

Laughlin ». Martin (18 L. D 112) H modl—
fied, 21 L. D.:40. ..

Taw . State of Utah (29 L. D 623) ;
overruled, 47 L. D. 359.

Temmons, Lawson H. (19 L. D. 37), over-
ruled, 26 L. D. 389.

Teonard, Sarah (1 L. D. 41) ;. overruled,
16 I.. D. 464.

Lindberg, Anna C (3 L.-D. 95) ; modified,
4 L. D. 299.

Linderman ». Wait (6 L. D. 689); over
ruled, 13 L. D. 459.

#Linhart . Santa Fe Pacific R. R. Co. (36
L. D. 41) ; overruled, 41 L D. 284. (See
43 L. D. 536.)

Little Pet Lode (4 L D, 17); overruled,

.25 1., D. 550. -

Lock Lode (6 L. D. 160), ovenuled 26
L. D. 128,

Lockwood, Francis Al
modified, 21 L. D. 200.

Lonergan o.
overruled, 34 L. D. 814; 36 L. D. 199.

Louisiana, State of (8§ L. D. 126) ; modi-
fied, 9 L. D. 157.

Louisiana, State of (24 L. D 231),

“cated, 26 L. D. 5. :

Louisiana, State of (47 L.. D 366).; over-

ruled so far as in conflict, 51 L. D. 291,

(20 L. D. 361),

! Shockley (33 L. -D. 238) H

AND MODIFIED CASES

Louisiana, State of (48 L. D. 201); over-
ruled so far as in conflict, 51 L. D. 291,
Lucy B. Hussey Lode (5. L. D.. 93); over-

ruled, 25 L. D. 495, |

Lutéon, James W. (34 L. D, 468) overruled,
35 L. D. 102.

Lyman, Mary O. (2¢ L. D. 493) ; overruled,
43 L. D.,221.

Lynch, Patrick (7 L. D. 33).; overruled, 13
L. D. 713,

MeBride  v. Secretary of the Interior (&

.- C. L. 0. 10) ; modified;, 52 L. D. 33.

McCalla v. Acker (29 L. D. 203); vacated,
30 L, D. 277.

MeCornick, William 8. (41 L. D. 661, 666) ;
vacated, 43 L. D. 429,

*MecCraney . Heirs of Hayes (33.L. D. 21) ;
overruled, 41 L. D, 119, (See 43 L. D.
196.} ] Co

McDonald, Roy, et al. (84 L. D. 21) ; over-
ruled, 37 L. D. 285.

*McDonogh School ¥Fund (11 L. D. 378) ;
overruled, 30 L. D. 616. (See 35 L. D
899.)

McFadden et al. -v. Mountain View Mining
and Milling Co. (26 L. D. 530) ; vacated,
27 L. D. 358. - )

McGee, Edward D. (17 L. D, 985), gver-
ruled, 29 L. D. 166,

MeGrann, Owen : (5 L. D. 10); overruled,
24 L. D. 502.

MeGregor, Carl (37 L. D. 693) ; ovelruled
38 L. D. 148.

McKernan: ©. Bailey (16 L. D. 368) ; over-
ruled, 17 L. D. 494.

*McKittrick Oil €o.. v. Southern Pacific R.
R. Co. (87 L. D. 243); overruled, 40
L. D. 528. (See 42 L. D. 317.)

McNamara et al. v. State of California (17
L. D. 296) ; overruled, 22 L. D. 666.

McPeek ». Sullivan et el. (25 L. D. 281);
overruled, 36 L. D. 26.

Madigan, Thomas (8 L. D« 188) H overruled
27 L. D. 448.

Maginnis, Charles P. (31 L. D. 222) ; over-
ruled, 35 L. D, 399.

Maginnis, John 8. (82 L. D..14) ; modified,
.42 L. D. 472,

Maher, John M. (34 L. D. 342);
42 L. D. 472 ;
Mahoney, Timothy (41 L. D. 129);

ruled, 42 L. D. 313.

Makela, Charles (46 L. D. 509); extended,
49 L. D. 244,

Makemson v. Snider’s Heirs (22 L. D. 511) ;
overruled, 32 L. D. 650.

Malone Land and Water Co. (41 L. D.
138) ; overruled in part, 43 L. D. 110.
Maney; John J. (35 L D. 250) ; modified;

48 L. D. 153.

Mapie,. Frank (37 L. D. 107); overruled,
43 L. D. 181,

Martin o. Patrick (41 L D. 284); over-
‘ruled, 48 L. D. 536.

Mason . Cromwell (24 L. ‘D. 248) ; vacated
26 L. D: 369.

modified,

over-
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Masten, E. C. (22 L. D 337) ; ovemuled .
25 I. D. 111.. .

Mather et al. ». Ha,ckleys Helrs (15 L D,
487) ; vacated, 19 L.:D. 48, - -

Maughan, George 'W. (1 L D 20) ;over-
ruled, 7 L. D. 94.

’ MaxweH and- Sangre de Cristo Land Grants:

(46 L. D. 801) ; modified, 48 L. D. 88:

*Mee: v.. Hughart ‘et al. (28 L. D. 455) ;"
vacated, 28 L. D. 209. In effect rein-:
stated, 44 L, D. 414, 487; 46 L. . D. 434 ;
48 L. D. 195, 346, 348; 49 L. D. 260, 662.

*Meeboer 2. Heirs of Schut (35 L. D. 835) ;
overruled, 41 L. D. 119. (See 43 L. D.
196.)

Mercer o. Buford Townsite (35 L. D. 119),
overruled, 35 L. D. 649.

Meyer, Peter (6-L. D. 639), modified, 12
L. D. 438,

Meyer. v. Brown. (15 L. D: 301), see 39

" L. D. 162, 225.

\ﬁller, Edwin- J. (35 L D. 411) ; overruled,
43'L, D. 181,

Miller. v. .Sebastian (19 L.. D 288) ; ;. Over-
ruled, 26 L.:D. 448.

Milner: and North Slde R R, Co (36 L. D.
488) ; ovelruled 40 L. D. 187.

Milton et el ». Lamb (22 L. D. 339);
overruled, 25 L..D. 550.

Milwaukeée; Lake  Shore and Western Ry. Co.
(12 L. 'D. 79} ; overruled, 29 L. D. 112.

Miner v. Mariott et al. (2 L. 'D. 709);
modified, 28 L. D. 224.

Minnesota and Ontario Bridge Company (30
L. D. 77) ; no longer followed, 50 L. D.
359,

*Mltchell 2. Brown (3 L. D 65) ; overruled,
41 L.-D. 396. (See 43 L. D. 520.)

Monitor Lode (18 L. D:-358); overruled, 25
L. D. 495.

Moore, Charles H. (16 L. D. 204) ; over-
ruled, 27 L. D. 482,

Morgan ». Craig (10 C. L. 0. 284); over-
ruled, 5 L. D. 308,

Morgan v. Rowland- (37 L D. 90); over-
ruled, 37 L. D. 618, ’

Moritz ». Hinz (36 L. D. 450) ; vacated, 37
L. D. 382.

.Morrison, Charles S.-(36 L. D. 126) ; modi- |

fied, 36 L. D. 319.
Morrow et al. v. State of Oregon et al. (32
L. D. 54); modified, 33 L, D. 101.
Moses, Zelmer R. (36 L. D. 473); overruled,
44 L. D, 570.

Mountain Chief Nos. 8 and' 9 Lode Claims

(36 L. D. 100) ; overruled in part, 36
L. D. 551,

Mt. Whitney Military Reservation (40 L. D
315) ; see 43 L. D, 83.

Muller, Ernest. (46 L. D. 2438) ; overruled,-
48 L. D. 163.

duller, Esherne K. (39 L. D. 72) ; modified,
39 L. D. 360.

Mulnix, Philip, Heirs of (33 L. D. 331);
overruled, 43 L. D. 532.

AND MODIFIED CASES - XXV

Neblaska State of (18°L. D 124) ; over—
ruled,: 28 L. D.-358.0

Nebraska, State of, v. Dorrington (2 C. L.
L. 647) ; overruled, 26 L. D. 123..

Neilsen »." Central Pacific. R. R. Co. et al.

- (26 L. D. 252) ; modified, 30 L. D. 2186,

Newbanks . Thompson - (22 L. D.. 490);
overruled, 29 L. D. 108. .

Newlon, Robert C. (41 L..D. 421) ;. Over-
ruled, 43 L. D. 364. i

New Mexico, State of (46 L..D. 217); over-
" ruled, 48 L. D, 98.- -

New Mexico,.State of (49 L. D. 314) ; over—
ruled, 54 I. D. 159.

Newton, Walter (22 L. D. 322); modlﬁed
25 L. D. 188,

New York Lode and Mill S1te 5 L D..

. 513), overruled, 27 L. D. 373.

*Nickel, John R. (9 L. D. 388) ; overruled
41 L. D. 129, (See 42 L. D. 3813, -

Northern Pacific R. R. Co. (20 L. D 191) &
modified, 22 L. D. 224; overruled, 29
L. D. 550.

Northern Pacific R. R. Co. (21 L D. 4123
23 L. D. 204;:25 L. D. 501) ; overruled,.
53 1. D. 242, (See 26 L. D. 265; 33
L. D. 426; 44 L. D. 218; 177 T.. 8. 435)

Northern Pacxﬁc Ry. Co. (48 L. D. §73) &
overruled so far as in conﬂlct 51 L. D.
196. ' (See 52 L. D. 58.)

Northern Pacific R. R. Co. v. Bowman' (7T
L. D. 238} ; modified, 18 L. D. 224,

Northern Pacific R. R, Co. v.. Burns (6 L.
D. 21); overruled, 20 L. D. 191.

Northern Pacific R. R. Co. ». Loomis 1
L. D. 395) ; overruled, 27 L. D. 464.

Northern Pacific R. R. Co. ». Marshall
et al. (17 L. .D. 545)- overruled;, 28
L. D, 174,

Northern Pacific. R. R. Co. v. Miller (7
L. D. 100) ; overruled, 16 L. D. 229,
Northern Pacific R. R. Co. . Sherwood (28

L. D. 126) ; overruled, 29 L. D. 550.

Northern Pacific'R. R. Co. v." Symons (22
L. D. 686) ; overruled, 28 L. D. 95.

Northern Pacific R. R. .Co. v. Urqubart (8
L. D. 365) ; overruled, 28 L. D. 126,

Northern Pacific R. R. Co. v, Walters et al.
(13 L. D. 230); overruled so far as inm
conflict, 49 L. D. 391.

Northern Pacific R. R. Co. v. Yantis (8
L. D, 58) ; overruled, 12 L. D. 127,

Nyman ». St. Paul, Minneapolis, and Mani-
toba Ry. Co. (5 L. D. 396); overruled,
6 L. D. 750, '

O’Donnell, Thomas J. {28 L. D. 214) ; over-
ruled, 385 L. D. 411.
Olson ». Traver et al. (26 L. D. 350, 628) ;
overruled, 29 L. D, 480; 30 L. D. 382,
Opinion A. A. G. (35 L. D. 277) ; vacated,
36 L. D. 342,

Opinion of Solicitor, August 8, 1933 (M.
27499) ; overruled, 54 1. D, 402.

Oregon and California R. R. Co. ». Puckett
(39 1. D. 169) ; modified, 53 I. D, 264,
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QOregon Central Military Wagon Road Co.
». Hart (17 L. D. 480); overruled, 18
L. D, 543. .

Qwens et al. v. State of California (22 L.
D. 369) ; overruled, 38 L. D. 253.

Pacific Slope Lode (12 I. D, 686); over-
ruled, 25 L. D. 518.

Papini v. Alderson (1 B, L; P, 91) ; modi-
fled, 5 L. D. 256, ~ -

Patterson, Charles E. (3 L. D. 260) ; modi-
fied, 6 L. D. 284, 624, :

Paul Jones Lode (28 L. D. 120) ; modified,

81 L. D. 359,

Paul v. Wiseman (21 L. D.12); overruled
27 L. D. b22.

Pecos Irr1gation and Improvement Co, (15

L. D. 470) ; overruled, 18 L. D. 168, 268,

Pennock, Belle L. (42 L. D. 315) H vacated

. 43 L. D. 66,
Perry v. Central Pacific R, R, Co. (39 L.
D. 5); overrnled so far as in conflict,
47 L. D. 304.

‘Phebus, Clayton (48 L. D. 128); overruled
so far ag in conflict, 50 . L. D. 281

Phélps,” W. L. (8°C. L. O. 139), overruled
2 L. D. 854,

Phillips, Alonzo (2 L. D, 321); overruled
15 L. D. 424,

Ph1111ps p. Breazeale’s Heirs (19 L. D. |

573) ; overruled, 30 L. D. 93.

Pieper, Agnes C. (35 L. D. 459) ; over-:

ruled, 43 L. D. 374.

Pierce, Lewis W. (18 L. D. 828) ; vacated, ‘
53 1. D. 447,

Pietkiewicz ef al. v. Richmond (29 L, D.
195) ; overruled, 87 L. D. 145.

Pike’s Peak Lode (10 L. D. 200); over-
ruled so far as analogous, 20 L. D. 204,
Pike’s Peak Lode (14 L D: 47) 5 overruled

20 L. D. 204. .
Popple, James (12 L. D. 433) ; overruled,
18 L. D. 588,
Powell, D. C. (6 L. D. 30"), modlﬁed 15
L. D. 477, :
‘Premo, George (9 L.
162, 225.

Prescott, Henrietta P, (46 L. D. 486);
overruled, 51 L. D. 287.

Pringle, Wesley (13 L. D. 519); overruled
29 L. D. 599. .

Provensal, Victor H. (30 L. D. 618) ; over-
-ruled, 85 L. D. 399.

Prie, widow -of Emanuel (6 L. D. 436);
vacated, 33 L. D. 409.

Pugh, F. M., et al. (14 L. D. 274) ; in. ef-
fect vacated, 232 U. 8. 452.

Puyallup Allotments (20 L. D. 157); modl-
fied, 29 L. D. 628,

D. 70); see 39 L. D.

Rancho Alisal (1 L. D. 173) s overruled,
5 L. D. 320,

Rankin, James D., et al. (7 L. D. 411);
overruled, 35 L. D. 32. :

Rankin, John M. (20 L. D. 272) ; veversed,
21" L. D, 404,

AND MODIFIED CASES

Rebel Lode (12 L. D. 683); overruled, 20
L. D. 204; 48 L. D. 523. ’

*Reed ». Buffington (7 L. D. 154);: over-
ruled, 8 L. D. 110, (See 9 L. D. 360.)

Regione v. Rosseler (40 L. D, 93) ; vacated,
40 L. D, 420.

Rialto No. 2 Placer Mmmg Claim (34 L. D.
44) ; overruled, 87 L. D. 250,

Rico Town Site (1 L., D. 556); modified, 5
L. D, 256.

Rio Verde Canal Co. (26 L, D. 381) ; va-
cated, 27 L. D. 421,

Roberts v, Oregon Central Mllitaly Road
Co. (19 L. D. 591) ; overruled, 31 L. D.
174.

Robmson, ‘Stella G. (12.L. D. 443); over-
ruled, 18 L. D, 1. :

Rogers, Fred B. (47 L, D. 325) ; vacated,
53 I, D, 649.

Rogers, Horace B. (10 L. D. 29); over-
ruled, 14 L. D. 321. : .

Rogers v, Atlantic and Pacific R. R. Co.
(6 L: D. 565) ; overruled, 8 L. D. 165.
*Rogers ». Lukens (6 L. D. 111); over-
ruled, 8 L. D. 110. (See 9 L. D, 360.)
Romero v, Widow of Knox (48 L. D. 32);
overruled so far as in conflict, 49 L. D.

‘244,

Roth, Gottlieb (50 L. D. 196) ; modlﬁed 50
L. D, 197.

Rough Rider and Other Mining Claims (41
I. D. 242, 255); vacated, 42 L. D. 584,

St. Clair, Frank (52 L. D 597) modlﬁed
53 1. D. 194. T

*8t, Paul, Minneapolis and Manitoba - Ry.
Co. (8 L. D. 255); modified, 13 L. D.
354, (See 32 L. D. 21.) )

§t. Paul, Minneapolis.and Manitoba ‘Ry. Co.
p. Hagen (20 L. D. 249) ; overruled, 25

- L. D. 86. :

St. Paul, Minneapolis and Manitoba Ry Co.
2. Fogelberg (29 L. D. 291) ; vacated, 30
L. D. 191,

Salsberry, Carroll. (17 L D. 170) ; over-
ruled, 39 L. D. 93.

Sangre de Cristo and Maxzwell Land Grants
(46 L. D. 801) ; modified, 48 L. D. 88.
Santa Fe Pacific R. R. Co. ». Peterson (39

L. D. 442) ; overruled, 41 L. D. 383.

Qatisfaction Extension Mill Site (14 L. D.
178). (See 32 L. D. 128.)

Sayles, Henry P. (2 L. D.. 88); modified,
6 L. D. 797. ‘

Schweitzer v.' Hilliard et ol (19 L. D.
294) ; overruled, 26 L. D. 639,

Serrano v. Southern Pacific R. R. Co. (6
C. L. 0. 93) ; overruled, 1 L, D. 380.

Shanley o. Moran (1 L. D. 162); overruled,
15 L. D. 424.

Shineberger, Joseph (8 L. D. 231); over-
ruled, 9 L. D. 202.

Simpson, Lawrence W. (35 L. D. 399, 609) H
modified, 36 L. D. 205.

Sipehen v, Ross (1 L. D. 634); modified,
4 L, D. 152,
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Smead . Southern Pacific R. R. Co. (21
L. D, 432) ; vacated, 29 L. D, 135,

Snook, Noah A., et al.
overruled, 43 L. D. 364.

Sorli v, Berg (40 L. D. 259);: overruled,

42 L. D. 557.

South Star Lode (17 L. D. 280) ; overruled, -

20 L. D. 204; 48 L. D. 523,

Southern Pacific R. R. Co. (16 L. D. 460}‘;'

reverséd; 18 L. D. 275.

Southern Patific R. R. Co. (28 L..D. 281) H
recalled, 32 L. D, 51.

Southern Pacific R. R, Co. (33 L. D. 89);
recalled, 33 L. D. 528.

“Southern Pacific R. R, Co. v. Burns. (31

" L. D. 272) ; vacated, 87 L. D. 243,

Spaulding v. Northern Pacific R. R. Co. (21"

L. D. B7); overruled, 31 L. D. 151.
Spencer, James (6 L. D. 217); modified,
6 L. D. 772; 8 L. D. 467.

‘Spruill,’ Lelia May (50 L. D, 549); over. .

ruled, 52 L. D. 339. .
“Standard Shales ‘Products Co. (52 L. D.
522):;-overruled so far ‘as in conflict, 53
1. D.. 42;
State of California (14 L. D, 253); vaeated
23- L. -D.: 230, :

State of California- (15 L. D. 10) ioover-

ruled, 23 L. -D. 423,

State of California-(19 L. D. 585) ; vacated,
28 L. D. 57. .

‘State. of California (22 L. D 428) ; over-
ruled, 32 L. D. 34.

State of California (32 L. D. 846) ; vacated, :
(See 87 L. .D, 499, and .

50 L. D. 628
46 L. D. 396.)

State of California (44 L. D. 118); over-f

ruled, 48 L. D, 98.

State of California (44 L. D. 468); over-:

ruled, 48 L. D. 98,
State- of California ». Moccettini (19 L. D.
359); overruled, 31 L. D. 335.

- State of California v, Pierce (3 :C. L. O.-

118) ; modified, 2 L. D. 854.

State of California », Smith (5 L. D. 543) H
overruled, 18 L. D. 343.

State of Colorado (7 L. D. 490);
ruled, 9 L. D. 408.

State of Florida (17 L. D. 355} ; 1evelsed

.19 L. D. 76.

State of Florida (47 L. D. 92, 98) ; over-
ruled so far as in conflict, 51 L. D, 291.

State of Louisiana (8 L: D. 126) ; modified,
9 L. D. 157.

State of Louisiana {24 L. D. 231) ; vacated,

26 L. D. 5.

State of Louisiana (47 L. D. 366); over-
ruled so far as in conflict, 51 L. D, 291,

State of Louisiana (48 L. D. 201); over-
ruled so far as in conflict;, 51 L. D. 291,

State of Nebraska (18 L. D. 124); over-
ruled, 28 L, D. 358,

State of Nebraska 4. Dorrington (2 C. L. L.
647) ; overruled, 26 L. D. 123,

State of New Mexico (46 L. D. 217) ; over-
ruled, 48 L."D. 98,

(41 L. D. 428);:

over-
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State of New Mexico (49 L. D, 314);
overruled, 54 I. D. 159,

State of Utah (45 L. D. 551) ; overruled 48
L. D. 98,

*Stevenson, Heirs of, ». Cunningham - (32
L. D. 650); meodified, 41 1. D. 119
(See 43 L. D. 196.)

Stewart et al. . Rees et al. (21 L. D. 446) H
overruled, 29 L. D. 401.
Stirling, Lillie ‘E.- (39 L. D.
ruled, 46 L. D. 110, )
Stockley, Thomas J. (44 L. D, 178; 180);

346) ;- over-

vacated; 260 U.'S. 532. (See 49 L. D,
460, 461, 492.)
Strain, A. G. (40. L. D. 108) ; overruled

so far as in confliet, 51 L. D. 51.

Stricker, Lizzie (15 L. D. T4); overruled,
18 L. D. 283.

Stump, Alfred M., et al. (39 L. D, 437);
vacated, 42 L. D. 566.

Sumner v. Roberts (23 L. D. 201); over-
ruled so far as in conflict, 41 L. D. 173,

Sweeney v. Northern Pacific R. R. Co. (20
L. D. 894) ; overruled, 28 L. D. 174.

*Sweet, Eri P, (2 C. L. 0. 18); overruled
41 L. D. 129, " (See 42 L. D. 313.)

Sweeten v. Stevenson (2 B L. P. 42); over-
ruled, 8 L. D, 248. .

Taft v. Chapin (14 L. D. 593) ; overruled,
17 L. D. 414,

Taggart, William M., (41 L. D. 282) ;. over-
ruled, 47 L, D. 370,

Talkington's Heirs v, Hempfling (2 L. D
46} ; overruled, 14 L. D. 200.
Tate, Sarah J. (10 L. D. 469) ; ovelruled
21 L. D. 211, : .
‘Taylor v. Yeats et al. (8 L. D. 279); re-
“versed, 10 L. D, 242.

*Teller, John €. (26 L. D. 484) ;  over-
ruled, 36 L. D. 36.. (8ee 37 L. D. 715.)

The: Dailey . Clay Products Co, (48 L. D.
429, 431) ; overruled so far as in conflict,
50 L. D. 656. : -

Thorstenson, Even. (45 L. D, 96) ; ovenuled
47 L. D. 258.

Tieck 4. McNeil (48 L. D. 108)
49 L. D. 260.

Toles #. Northern Pacific Ry. Co. et al. (39
L. D. 371) ; overruled, 45 L. D. 93.

Tompkins, H. H. (41 L. D. 518) ; overruled,
51 L. D. 27.

Traganza, Mertie C.- (40 L. D. 300) ; over-
‘ruled, 4z L. D. 612,

Traugh ». Ernst (2 L, D. 212) ;
3 L. D. 98.

Tripp v. Dunphy (28 L. D. 14); modified,
40 L. D. 128,

Tripp ». Stewart (7 C. L. 0. 39) ; modified,
6 L. D. 795.

Tucker v. Florida Ry. & Nav. Co. (19 1. D.
414) ; overruled, 25 L. D. 233.

Tupper ». Schwarz (2 L. D. 623); over-
ruled, 6 L. D. 624,

Turner v. Cartwright (17 L. D. 414)
modified, 21 L. D. 40.

modiﬁed

overruled,
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Turner ». Lang (1 C. L. 0. 51) ; modified, .
5 L. D. 256. .

Tyler, Charles (26 L. D. .699); overruled,
35 L. D. 411.

Ulin v. Colby (24 L. D. 311); overruled,
35 L. D. 549. .

Union Pacific R. R. Co. (33 L. D. 89); re-
called, 83 L. D. 528.

United States ». Bush (13 L. D. 529) ; ovex-
ruled, 18 L. D. 441,

United States ». Central Pacific Ry. Co.
(52 L. D. 81); modified, 52 L. D., 235,
United States ». Dana (18 L. D, 161);
modified, 28 L. D. 45.
Utah, State of (45 L. D.

43 L. D. 98 -

551) ; overruled,

Veatch ». Heir of Natter (46 L. D. 496);
overruled so far as in. conflict, 49 L. D,
461,  (See 49 L. D. 492 for adherence
in part.)

Vine, James (14 L. D. 527) ; modlﬁed 14
L. D, 622. )
Vradenburg’s. Heirs et al. v. Orr et al.

L. D. 328); overruled, 38 L. D. 253.

(25

Wahe, John (41 L. D. 127); modified, 41
L. D. 637.

‘Walker v. Prosser (17 L. D. 85);
18 L. D: 425.

Walker v. Southern Pacific R. R. Co.

‘L. D, 172) ; overruled, 28 L. D. 174,

Walters, David (15 L. D. 136); revoked,
24 L. D. 58.

‘Warren v. Northern Pacific R. R. Co. (22
L. D. 568); overruled so far as in con-
flict, 49 L. D. 391. )

Wasmund ». Northern Pacific R. R. Co. (23
L. D. 445) ; vacated,; 29 L. D. 224.

Wass », Milward (5 L. D. 349); vacated,
44 L. D. 72. (See unreported case of
Ebersold ». Dickson, September 25, 1918.) .

Waterhouse, William W. (9 L. D. 131);
overruled, 18 L. D. 586.

Watson, Thomas: E. (4 L. D. 169) ; modified,

reversed;.

(24

AND MODIFIED CASES

Weber, Peter (7 L. D. 476), overruled, 9
L. D. 150,

Weisenborn, Ernst - (42 L. D.
ruled, 43 L. D. 395! .
Werden w. Schlecht (20 L. D

ruled, 24 L. D. 45.
Western Pacific Ry. Co. (40 L. D. 411; 41
L. D. 599); overruled, 43 L. D. 410.
Wheaton v. Wallace (24 L D:. 100) ; modlv
fied, 34 L. D. 383, :

‘White, Sarah V. (40 L. D. 630) ; oveuuled
in part, 46 L. D. 56.

Whitten v. Read ef al. (49 L. D. 253, 260 ;
50 L. D. 10) ; vacated, 53 I. D. 447,

Wicksirom v, Calkins (20 L. D. 459) ; modi-
fled, 21 L. D 553 ; overruled, 22 L. D.
392, '

,Wldow of Emanuel Prue (6 L. D. 436);
vacated, 33 L. D. 409.

Wiley, George P. (86 L. D. 305) ;
36 L. D. 417.

Wilkerson, Jasper N. (41 L. D. 138) ; over~
ruled, 50 L. D. 614, (See 42 L. D. 313.)

Wilkins, Benjamin C. (2 L. D. 129); modi-
fled, 6. L: D. 797. R

Willamette Valley and Cascade Mountain -
Wagon Road Co. v. Brumer (22 L. D.
654) ; vacated, 26 L. D. 357.

‘Willinghéek, Christian -P. (3 L. D.
modified, 5 L. D. 408,

Willis, ' Cornelius, et al.
overruled, 49 L. D. 461. .

Willis, Eliza (22 L. D: 426) ; overruled, 26
L. D. 436. ) )

*Wilson ». Heirs of Smith (87 L. D, 519} &
overruled, 41 L. D, 119. (See 43 L. D.
196.)

Witbeck . Hardeman (50 L. D. 413); over-
ruled so far as in confliet, 51 L. D. 36.
Wright et al. v. Smith (44 L.-D. 226); in
effect overruled so far as in conflict, 49

L. D.'874. -

533) ; over-

523); over-

modified,

383) 1

(47 L. D. 135);

Zimmerman 9. Bruns:on (89 L. D. 310) &

6 L. D. 71,

overruled, 52 L. D, 715.

Nore—The abbreviations used in this
“B, L. P.” to Brainard’s Legal Precedents

title- refer to the following' publications:
in Land and Mining Cases, vols. 1 and 2:

“ (. L. L to Copp’s Public. Land Laws, edition of 1875, 1 volume, edltmn of 1882,

‘2

volumes, edition of 1890, 2 volumes; “C.
“1..D.” to Decigions of the Department. of the

L. 0.” to Copp’s Land Owner, vols. 1-18;
Interior, beginning with vol. 53 ; “ L. and R. "

to records of the former division of Lands and Railroads; “ L. D.” to the Land Decisions
of the Department of the Interior, vols. 1-52.-—Editor.
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1982, July 21, mining ¢laims on the
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1932, August 3; exchange of lands in
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1984, February 14, relief in desert-
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1908, February 21 (36 L. D. 278),
location of warrants, scrip, certifi-
cates, ete

1909, July 17 (38 L. D. 75), removal
of timber from mineralized land_.

1913, March 25 (42 L. D. 22), free
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use of timber on nonmineral pub-

lic lands.
1914, May 22 (43 L. D. 254) dispo-
sition of applications, filings, ete-.
1914, September 26 (43 L. D. 408),
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entries —..._

1915, March 20 (44 L. D. 32, 33),

agricultural entry of mineral lands
1916, February 26 (44 L. D. 572),
proceedings in contestS_..__. _.__
1920, March 11 (47 I. D. 437), oil
and gas regulations —__.________
1920, October 6§ (47 L. D. 463, 470),
appendix to oil and gas regula-
tions_.—__
1920, October 6 .(47 L. D. 474), oil
shale placer elaims
1922, May 1 {49 L. D..1, 6), pref-
erence bomestead rights to sol-
diers, - ete
1922, September 19. (49 L. D, 281),
exchange of lands in San. Juan,
McKinley, and Valencia Counties,
New MexicoO v oo
1923, March 30 (49 L D. 506), des-
ignation of lands in national for-
ests .

1924, April 5 {50 L. D. 364), expira-

tion of prospecting permits_______
1924, May 20 (revised Dec. 18,
1928), ‘second homestead and des-
ert-land entries_— . o—mmee
1924, May 20 (50 L. D. 443, 466),
desert-land entries. . _
1925, January 2 (51 L. D. 1), stock-
raising homesteads
1925, February 18 (51 L. D, 51),
abstracts of title, Iieu selections__
1925, July 21 (51 L. D. 167), non-
mineral applications filed after ap-
plications for prospecting permits_
1925, September 17 (51 L. D. 202),
nonmineral applications filed after
applications for prospecting per-
mity (modified) oo
1926, May 25 (51 L. D..457), entries,
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1926, December 22 (51 L. D. 647),
sulphur prospecting permits, ete.,
Louisiana . 36
1927, February 21 (52 L. D 40),
bond required,. oil and gas per-

mits. i ~— 86,347
1928, April " 23 (52 L. D, 353),
. abandonment of wells___..___.____ 181

1928, August 22 (52 L. D. 476),
leasing of lands for airports and .
aviation fields 496

1928, December 1 (52 L.-D. 516), ex-

piration of prospecting permits..._ 143.
1928, December 18 (50 L. D. 443, E
466), desert-land circular, revised. .. 430
1930, March 6 (53 I..D. 54), ex-
change of lands.in San-Juan, Me-
Kinley, and Valencia Countles -
New Mexico - 22

1930, May 6. (58 I. D. 102), credit
for military service——— . . 199
1930, June 9 (58 1. D. 127), with-
drawal of oil shale lands ... 191

1930, July. 83 (53 1. D.. 137), leases,
oil and gas, of lands wunder rail-

roads 141
1930, August 16 (53 I. D. 173), lands
coutammg medicinal springs____- 206

1931, April 3 (53 L D. 846), stock-
raising homesteads in " pétroléum
reserves 191

1931, June 4 (53 I. D. 386), unit op-- -
“eration of oil and gas pernnts and
leases - 873

1982, March 8 (54 I, D. 127), in-
formation -for prospective . home-

steaders 127
1932, April ¢ (53 I. D. 640), per-

mits subject to unit operation.__._ 149
1932, May 20 (58 I. D. 663), final

proof on homestead entries.___._ 139

1932, June 20 (53 1. D. 704), exten-
sion of time, potash prospecting
permits. 164
1932, July 15 (54 1. D. 7), exten-
sion of time on oil and gas pros-
pecting permits 7
1932, July 21 (54 1. D. 134), infor-
mation in regard to mining claims
on the public domain_. .. ___._ 134
1932, July 22 (45 I. D. 11), exten-
stons of time for payments on
homestead entries on 8. 14 of
former. Colville Indian ~Reserva-
tion, Wash . 11
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1932, August 8 (54 1. D, 21), ex-
change of lands in San Juan;- Me-
Kinley, and Valencia .Counties, New
Mexico

1932, August la (54 1. D. 28), free

use of tlmber on -vacant, unte-
served lands_.
1932, August 16 (04 I. D. 34), sul-
phur production's_._.________:.
1932, August 24 (54 1. D. 139), ex-
tension of perlod for submission

of final proof on homestead: en- .

tries
1932, September 22 (54 1. D. 140),
sale of lands under section 17, act
of February 25, 1920

1982, October 19 (54 1. D. 85), bonds

in connection with oil leases ;
amendment to regulations_______
1932, December 8 (54 1. D. 107),
Wiseonsin lands erroneously means
dered.. _.
1933, January 4 (54 I D. 141), res-
ervoir rights-of-way under act of
March 3, 1891
1983, January 31 (54 L.-D. 149),
assignments, ete., of interest in oil
and gas prospecting. permits______
1933, February 28 (54 I. D. 164),
extensions of tlme under potash
permits
1933, February 25 (54 1. D, 174), in-
dividual surety bonds_.—._________
1933, March 2 (54 1. D, 179), aban-
donment of wells on oil and gag

prospecting permit. lands________
1988, March 3 (54 I. D. 181), sus-

pension of annual payments of ren-
tal ‘under. coal, oil, and/or gas
leases

1933, ‘March 24 (54 I D. 194),
amendment to regulations govern-
ing recognition. of persons repre-
senting claimants before the De-
partment of the Interior and its
bureaus

1933, March 31 (54 I. D. 199),
credit to homestead settlers and
entrymen for military service in
Indian wars extended to. soldiers’
widows

1933, April 1 (541 D 200), ex-
c‘lange of lands in New Mexico-_

1983, April 26 (54 I. D. 205), lands
in Utah added to the Navajo In-
dian Reservation _ _..__.__________

1938, May 4 (54 I. D. 207), mining
locations  in' Prescott National
Forest, Ariz

1983, May 18 (54 1. D. 214), pro-
vision for appeals, etc., by special
agents in charge

1933, May 25 (54 I. D. 215), sus-
pending annual assessment work
on mining claims

1826624—33-—vor, 54— _TI1

Page

21
26
34
139
140

85

141
149

164

174

179

181

194

199

200
205
207

214

215

1933, June 10 (54 1. D. 226), coal
trespass regulations___________
1938, June 13 (54 L. D: 227), agri-
cultural entry of lands withdrawn,
classified, of reported a§ valuable
for sodium _and /or sulphur—______
1933, July 11 (54 L D, 242), stock-
_ raising homestead entries in Geo-
“logical structuiés of producing oil
or gas fields

1933, July 11 (54 I. D. 246), home- =

" stead applications for lands in
patented private land claims_____
1938, July 28 (54 I. D. 2638), fur-
nishing data as to military service
in connection with final proofs___
1933, August 5 (54 1. D, 269), Cir-
cular No. 354, relative to second

homestead and desert land entries,

and Circular No. 474, relative to
desert land entries, amended.____
1933, August 19 (54 1. D. 270),
tracings . and duplicates showing
public highway rights-of-way_____
1933, August 22 (54 1. D. 274), ex-
tensions- of timie for homestead
and desert land proofs._________
1938, September 2 (54 I D. 286),
regulations governing fur farming
in Alaska
1988, September 12 (54 I. D. 288),

bayment of rentals and royalties

under oil and gas leases and per-
mits ; change in method of han-
dling

1933, September 18 (54 I. D. 289),

ceded Chippewa Indian lands, Min-

nesota, . restored to homestead en-
try from withdrawal_.___________
1933, September 22 (54 I. D. 305),
agricultural entry of lands with-

drawn as valuable  for mineral °

subjeet to lease_ .. ______________
1933 October 30 (54 I. D. 318) coal
land regulations (Circular 679)
amended
1933, November 20 (54 I. D. 331) ;
regulations to govern sale of lots
in. town of Newell, within the
Belle Fourche irrigation project,
South Dakota . _.____________
1938, December 9 (54 I. D. 345),
measure of damage in timber tres-
pass cases.
1934, January 24 (54 I. D. 350),
coal-prospecting permits and leases_
1934, February 1 (54 I. D. 352),
coal-lease applications___________
1934, March 29 (54 I. D. 400), si-
multaneous applications for ojl
and gas prospecting permits.____
1934, April 24 (54 I. D. 429), re-

lief in desert-land entries__._.____ .
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- 247

246

263

269

270

274

286

288

289

305

318

331

345
350
352
400

429



XXXIV

1934, May 29. (54 I. D. 482), sus-
. pending annual assessment Wwork
on mjning claims. ———
1984, June 15 (54 I. D. 515), ab-
sences from homestead lands be-
cause of economic conditionS.—e.-
1934, July 18 (54 1. D. 545), second
homestead entries; act of June
21, 1934 .
1934, July 31 (54 I. D. 549), as-
signthents of interests in oil and
gas permit

Page

482

515

545
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CIRCULARS AND INSTRUCTIONS CITED, ETC.

1934, August 1 (54 I. D. 553), res-
toration to entry of Point Macken-
zie Abandoned - Military ~ Reser-
vation 3

1934, August 10 (54 I D. 559), res-
toration of lands formerly Indian
to tribal ownership.

1984, August 20 (54 I, D. 587), ex-
tensions of time for payments on
homestead entries of ceded -In-
dian lands

Page

553

559

587



ACTS OF. CONGRESS CITED AND CONSTRUED

partment . _______

v Page

1790, July 16 (1 Stat. 130), lots,
District of Columbia___..________ 321
1802, May 2 (2 Stat. 175), sale of
lots, District of Columbia____.____ 321
1807, March 3 (2 Stat. 440), prlvate
* land claims, Louisiana__________ 434
1816, April 29 (3 Stat. 324), sale o_f' B
lots, District of Columbig._...___. 321
1836, May 20 (5 Stat. 81), patent to
land . 152
1850, September 9 (9 Stat. 452),
secs. 36 in New Mexico townships. - 8
1851, March 3 (9 Stat. 681), private
Jand claims_.__ 611
1854, Mdy 380 (10 Stat. 277), Ne- .
braska organie set__ . __________ 10
1854, July 22 (10 Stat. 308), sur-
. veyors-general 11, 360
1862, May 15 (12 Stat, 387), estab-
. lishment Department of Agricul-
ture 447
1862, July 1 (12 Stat. 489), nght-
of-way of U P. Ry, Comam_ - 10
1864, March 14 (18 Stat: 22), Super-
- vising Architect of Treasury__.. 323
1864, April 19 (18 Stat. 47), school -
" gections, Nebraska_.____________ 10
1864, July 2 (13 Stat. 365), North’
ern Pacific land grant..___..___ 588, 589
1866, July 27 (14 Stat. 292), right-
‘of-way, A. & P. R. R. Cooree - 11
1867, March 2 (14 -Stat. 466), Iots
“in Distriet of Columbia_:__..__ 321
1871, ‘March 8- (16 Stat 544), In—
© dian tribes..- 46
1872, March 1.°(17 Stat. 32), Wlld-
life in ‘Yellowstone National Park_ 122
1877, March 3 (19 -Stat. 370), rent
of buildings, District of Columbia. 826
1878, June 3 (20 . Stat. 88), timber
lands 26
1880, June 15 (21 Stat. 199), treaty,
TUte Indians 561, 562
1882, July 28 (22 Stat. 178), treaty,
- Ute Indians. . 562
1883, March 3: (22 Stat. 590), In-
dian tribal funds__________.___ T
1884, May 17 (23 Stat. 26), Alaskan
natives 45
1884, July 4 (23 Stat. 96), Indian
“homesteads 92, 206
1884, July 4 (23 Stat. 101), attor-
-.-neys, etc, practicing before De-
194

- e - 'Page-.
1884, July 5 (23 Stat. 103), aban-
doned military reservations______ 553
1885, March 8 (23 Stat. 340), treaty
Umatilla Indians 564
1887, February 4 (24 Stat. 379), in- .
terstate commerce._——_________- 490
1887, February 8 (24 Stat. 388), In- :
dian allotments____.______ €5, 164, 299
1888, February. 18 (25 Stat. 35),
railroad grant for right-of-way__-_ 393
1888, August 1 (25 Stat. 357), pur-
chase or condemnation of land by -
- United States. 282
1889, January 14 (25 Stat. 642),
Chippewa Indians, Minnesota__.__ 69,

289, 561, 564
1889, March 1 (25 Stat. 757), In-

dian treaty - 396
1889, Masch 2 (25 Stat. £€54), addi-
" tional. homestéads_________ oo 483
1890, May 2 (26 Stat. 81), Arkansas
laws extended to Indian Territory. 298
1890, August 30 (26 Stat. 391), .
isolated tracts 538
1890, October 1 (26 Stat, 651),
forest reservations, California..._ 483
1890, October 1 (26 Stat. 658),
treaty; Round Valley Indians___- 561
1891, February 28 (26 Stat. 796), in- _
“demnity school selections.. . _____ 206
1891, March 3 (26 Stat. 854), Pri-
vate land claim 370, 608
1891, March 3 (26 Stat. 989), agree-
. -ment with Coeur @’Alene Indians_ 66
1891, March 8 (26 Stat. 1093), tim-
ber: cutting 26, 30
1891, March 8 (26 Stat. 1095), res-
ervoir rights-of-way. .. __-_.._____ 141
1891, March 3, sec.. 8° (26: Stat.
1099), suits to annul patents_.__. 475
1891, March 3 (26 Stat. 1103) for-
est veservations .. _____ . ____ 532
1892 June 17 (27 Stat. 52), treaty,
' California Indians <. 562
1894, May 7 (28 Stat. 73), Yellow-
stone National Park__ . _______.__ 124
. 1894, July 16 (28 Stat. 101) Utah
Enabling Act - 206
1894, August 8 (28 Stat. 264), right-
of-way -grant i 394
1894, August 24 (28 Stat. 502), re- -
organization. of railroad company- 398
- 1895, March 2 (28 Stat. 895) treaty,
Wichita -Indians : 564

XXXV
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. Page
1896, June-10 (29 Stat. 888), treaty,

San Carlos' Indian 561
1897, June 4 (30 Stat. 35), lieu

selection 532
1898, June 28 (30 Stat. 495), Curtis

Act _110, 299
1898, -July 1 (30-Stat. 570), pubhc'

parks 302
1893, "July ‘1 (30 Stat. 614), con- - -

trol of public buildings_ . _.__ 323

1898, July 1 (30 Stat. 618), expor-
tation of timber...___ . _______ 27
1898, July 1 (30 Stat. 620), North-

ern Pacific lieu lands__ __ . ____
1869, March 2 (30 Stat. 993), North-
ern Pacific lands_._ . ____ 588
1899, March 2 (30 Stat. 995), Mount
" Rainer National Park_ ____.____._ 252
1899, March 3 (30 Stat. 1233), .
rights-of-way_ . ________ 156
1900, May 17 (31 Stat. 179), free
homesteads 562, 568

1901, March 8 (31 Stat. 1439), ex-
portation of timber____________. 27
1902, May 3 (32 Stat. 188), in-

demnity school selections ... 206
1902, May 27 (32 Stat. 263), treaty, .
TUtah Indians 562
1902, June 17 (32 Stat. 388), Ree-
lamation Act_ . 92, 216, 256, 264
1903, January 31 (32 Stat. 790),
subpeena of witnesses__.___ e 276
1903, February 2 (32 Stat. 791),
cattle inspection_.._______.___.___ 599
1908, March 3 (32 Stat. 1144), pri- -
vate land claims 612

1904, April 21 (33 Stat. 224), irri-
gated lands.of Yuma Indians.._. 92

1904, April 23 (33 Stat. 254),
treaty, Sioux Indians._________ 562

1904, April 28 (38 Stat. 302),
treaty, Flathead Indiang_..—_..- 561

1904, April 27. (83 Stat. 852),

- treaty, Crow Indians._ - ____. 561

1904, April 28 (83 Stat. 547), ad-
ditional homestead entries__.._. 340, 463
1905, January 27 (33 Stat. 616),

Alaska roads and trails__.___.__.— 126
1905, February 7 (33 Stat. 702), )

California forest lands._ . 483
1405, March. 3 (33 Stat. 1016),
"Wind River .Indians, Wyo-

ming. 196, 562
1908, March 22 (34 Stat. 80), Col-

ville Indians, Washington...___. 11, 562
1906, April 16 (84 Stat. 116), sale

of lots 331, 417
19086, April 26 (34 Stat. 140), serv-

ice in Indian schools___ . _ 110

1906, May 8 (34 Stat. 182), Indian
allotment . 66
1906, May 14 (34 Stat, 192), roady

and trails in Alaska..___________ 126
1906, June 11 (34 Stat. 233) “forest -
“homesteads 463

591

ACTS OF OONGRESS CITED AND CONSTRUED

Page
282

1906, June 12 (34 Stat. 255), Fed-
eral contracts. _
1906, June 21 (34 Stat 325), Indian
allotments 66

1906, June 21 (34 Stat. 335),

treaty, Idaho Indians__.__._____ 561
1606, June 27 (34 Stat. 116), sale
of Iots 331

1906, June 28 (84 Stat. 539), In-
dian moneys__________ .. _ 105, 343
1906, June 29 (34 Stat. 596), citi-

zenship 143
1906, August 21 (34 Stat, 124),

treaty, Lower Brule Indians__.__ 562
1907, March 2 . (34 Stat. '1230),

treaty, Sioux Indians___________ 562

1908, May 27 (385 Stat. 812), Five
Tribes, Oklahoma_ ________ 71, 384, 422
1908, May 27 (35 Stat. 817, 365),

Mount Rainier National Park____. 252
1908, May 29 (85 Stat. 458), treaty,

Spokane Indian® . _______ 562
1908, May 29 (35 Stat. 460), treaty,

Cheyenne River Indians.___.____ 562
1908, May 30 (85 Stat. 544}, Dis-

triet of Columbia lands________._ 320
1908, May 30 (35 Stat. 558), treaty,

Fort Peck Indians. 561
1908, June 5 (384 Stat. 213), treaty,

Kiowa, ete., Indians 562
1909, February 25 (35 Stat. 647),

railrcad rights-of-way-—— . ___ 398
1909, March 3 (35 Stat. 844), coal. 226
1910, May 27 (36 stat, 440), treaty,

Pine Ridge Indians__.__. . _____ 562
1910, May 30 (36 Stat. 448), treaty,

Siouxz Indians 562
1910, June 1 (36 Stat. 455), treaty,

North Dakota Indians . _____.__ 561
1910, June 11 (36 Stat. 465), sale

of lots . 331
1910, June 17 (36 Stat. 533), treaty,

Cheyenne, ete., Indians_.________ 562

1910, June 20 (36 Stat. 557), New
Mexico Enabling Act-. 28, 179, 201, 476

1910, June 22 (36 Stat. 563), coal. 226
1910, June 23 (36 Stat. 592); as-
gignment of homesteads. . ___._ .- __ 258
1910, June .25 (36 Stat. 699), Super-
vising Architect of Treasury.__.__ 323
1910, June 25 (36 Stat. 847), with-
138,

drawal of public lands_ .o ___

S 201, 222, 353, 539
1910, June 25 (36 Stat. 855), de-

ceased Indians’ property.. 15, 72, 403, 556
1910, June 25 (36 Stat. 862), pme

.timber lands 290
1910, July 25 (36 Stat. 851), Court

of Claims. 388
1911, March 1 (36-Stat. 962), soil )

conservation . ____ 452
1911, March 8 (36 Stat. 1063),

Yuma Indians 02
1911, March 4 (36 Stat. 1345), In-

dian allotments _ e (83



‘ACTS " OF CONGRESS  CITED. ‘AND (ONSTRUED

; Page
1912 April 18 (87 -Stat. 86) Osage I
-Indjan 558
1912, April-30.-(37 Stat. 105), In- :
. demnity school land selection___. - 179
1912, June 6 (37 Stat. 123), home- -
stead residence__:-_ e 426
1912; August 9 (37 Stat. 265), reec:
lamation charges 92, 258
1912, August 24 (37 Stat. 497), :
withdrawal of public land__.__ _o-— 138,

201, 223, 354, 539
1912, August 24 (37 Stat. 512),
Alaska Organic Act——— oo 46
1918, February 14 (37 Stat. 675),
treaty, Standing Rock Indians..__.
1918, February 14 (387 Stat. 678),
restricted Indian allotments__._ 18, 556
1913, December 19 (38 Stat. 242),
"Raker Act_ e 316, 597
1914, March 12 (38 Stat. 305), res-
ervation of public land . 59
1914, July 17 (38 Stat. 509), agri-

B562

cultuxal entry of mineral lands__ 177,
. 222, 227
1614, August 1 (38 Stat 582), In-
dian irrigation projects__—_._ 195, 337
1914, August 18 (38 Stat. 686), de-
Ilinquent water users, reclama-
tion 86, 93, 258
1914, Aungust 13 (38 Stat. 689), :
annual -appropriation of money_.-- 217
1914, September 5 (38 Stat. 712),
second homestead and desert-land
entries 269

1915, March 4 (38 Stat. 1161), re-’
_ lief in desert-land entries_._.__ 420, 432
1916, July 3° (39 Stat. 349), ab-

sence from homestead ___——_____ 516
1916, August 11 (89 Stat. 508),
" Reeclamation Acto—oeo o o ___ 257

1916,  August 25 (39 Stat.
National Park Aet___________ 122, 156

1916, September 8 (39 Stat. 852),
sale. of lots . 331
1916, December 29 (89 Stat. 862),
Stock-raising homestead act-—____ 132,
, ; 242,353, 532
1917, February 20 (39 Stat. 926),
second entries 545
1917, -March 2 (39" Stat. 956),
Puerto Rico organic act—_______ 599
1917, March 5 (39 Stat. 1106), sal-
ary, Federal officers—_ .- 497
1918, March 21 - (40 Stat. 458),
desert-land entries..___.__.__. 429, 432
1918, July 1 (40 Stat. T705), suit
in Court of Claims 389
1918, July 3 (40 Stat. 755), Migra-
tory Bird Treaty Acto——— . .. 517
1919, February 24 (40 Stat. 1057), 7
Revenue Act of 19318 _ . __.__. - 220

1919, February 24 (40 Stat. 1148),
bonds 85
1919, March 1 (40  Stat. 1269),
allotment of space in Government
buildings 322, 324

XXXVIL

Dol . Page
1919, -March 2 (40 Stat L 1272),

Dent Act 278
1919, March 3 (40 Stat 1321),

timber eutting_._. 27
1919, November 13 (41 Stat. 354),

oil shale ‘claim : 245
1919, December 29 (39 Stat. 862),

Stock-raising homestead act-___2:_ 53
1920, TFebruary 14 (41 Stat.
Indian irrigation lands__________
1920, February 14 (41 -Stat.
irrigation, Indian-lands__.._____._.__ Tl
1920, February. 25 (41 Stat.
Mmeral Leasing AcCt el : T,
85, 165,181, 183, 191, 222, 227 247,
288, 312, 318, 333, 338, 350, 371,
465,550, 601,
1920, February 25 (41 Stat. 451),

195

sale of water, irrigation project—. 417
1920, April 30 (45 Stat. 467), pat-
ent for invemtion ___..__._.______ 388

1920, June 2 (41 Stat. 731), na-
tional parks, California________ 122, 483

1920, June 5 (41 Stat. 917), gifts,
national parks.

1821, January 11 (41 Stat. 1088),
timber - cutting. 33

1921, March 8 (41 Stat. 1225), re-
conveyance, etc., of New Mexico

497

lands 21
1921, March 3 (41 Stat, 1249), in-

vestment -of Indian funds______ 261, 343
1921, March 8 (41 Stat. 1353),

rights-of-way 156
1921, November 9 (42 'Stat. 212), .
public highway rights-of-way___ 270, 297
1921, November 23 (42 Stat. 227),
Revenue Act of 1921 _________
1922, TFebruary 27 (42 Stat. 398),
timber exportation 27
1922, March 8 (42 Stat. 414), extin-
guishment of right-of-way.__ .-
1922, March 20 (42 Stat. 465), ex-
change of lands, national forests_. 36
1922, May 15 (42 .8tat. 541), Recla-
mation Act contracts . .-
1922 December 28 (42 Stat. 1066),
settlement of claims___ 209, 286, 300, 347
1923, January 24 (42 Stat, 1174),
deceased Indians’ estates, fees—..- 18
1923, March 4 (42 ‘Stat, 1445), des-

220

260

jgnations in national forests____.— 463
1924, June 2 (43 Stat. 253), Alaska

natives 18, 41
1924, June 4 (43 Stat. 378), taxabil-

ity of Indians’ lands_.___________ 107
1924, June 7 (43 Stat. 654), com-

_servation of natural resources..__ -~ 452

1924, December 5 (43 Stat. 672),
water users and associations..__- 87
1925, February 10 (43 Stat. 830),

plant diseases - ____ . _______ 454
1925, Febrbary 12 (43 Stat. 930),

flood control 126
1925, February 25 (43 Stat. 981),
“second entries. o oo - 545, 546



XXXVIIL
. Page
1925, February 26 (43. Stat. 983),
sale of lots, District of Columbia;
authority 321 822

1925, February 27 (43 Stat. 1008),
Osage Indiany’ funds--..—_—.-_ 260 341
1925, February 27 (43 Stat. 1013},
Wisconsin meandered lands___._.
1925, February 28 (43. Stat. 1090),
national forest lands, exchange.._. 36
19286, February 26 (44 Stat 9, 122),

Revenue Act 473
1926, April 5 (44 Stat. 236), pros-

pecting permits, oil and gas-___._ 7
1926, April 12 (44 Stat. 241), avia-

tion field.- 59
1926, April 17 (44 Stat. 301), sul-

phur production . ________ 34
1926, May 17 (44 Stat. 560), In-

dian tribal funds. : ki
1926, May 26 (44 Stat. 655), Yel-

lowstone National Park, taxation_ 125
1926, June 3 (44 Stat. 688), sub-

sistence expenses ... . _._.__ 514
1926, June 15 (44 Stat: 746), New

Mexico, exchange of lands__-- .- 200
1926, July 8 (44 Stat. 821), Alaska

fur farming - 286

1927, January 25 (44 Stat, 1026),

New Mexico, exchange of lands___ 23
1927, February 7 (44 Stat. 1057), .
164

potash prospecting permits.___—_..
1927, PFebruary 9 (44 Stat. 1065),
flood control; pest eradication—-——. 454
1927, Tebruary 26 (44 Stat. 1247),
Indian- trust - allotments .- 65, 160
1927,  December - 22 (45 Stat. 1),
Shawnee Civil War claims.._..___ 298
1928, February 27 (45 Stat. 149),
. - aviation, - Yuma County, Ariz.-__ 59
1928, March 3 (45 Stat. 161), de-
ceased. Indian allottees————_.____ 18
1928, March 9 (45 .Stat. 252), pros-
pecting permits, oil and gas______ 7
1928, March 27 (45 Stat. '371),
abandoned military reservations-.. . 553
1928, May 10 (45 Stat. 495), In-
) dian heirs ; restricted lands__———— . 388
1928, May 15 (45 Stat. 534), erosion.
and silt prevention. . . - ___ 453
1928, May 22 (45 Stat 701), soil
erosion 444
1928, May 24 (45 Stat. 728), leas-
ing lands, aviation_________.____ 59, 495
1928, December 11 (45 Stat. 1019),
prospecting permits -for sulphates,
ete 186

1928, December 21 (45 Stat. 1057),
-Boulder Canyon Project Act_.... 414, 593
1928, December 22 (45 Stat. 1069),

color of title claims e 102
1929, February 28 (45 Stat. 1406), -

-engineer’s salary, Indian service.— . 411
1929, March 2 (45 Stat. 1478);

QOsage trust funds 105

1929, March 4 (45 Stat. 1548), des-
ert-land entries_ . _ .- __-_ 429, 432

ACTS OF CONGRESS CITED AND' CONSTRUED

Page
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1929, June 25 (46 Stat. 41), North-
rern Pacific land grants.—e— .
1930, January 23 (46 Stat. 58), oil
vand gas prospectmg permxts exten- .
sion of time..: 7
1930, March 19 (41 Stat 535), ex-
tension of  time;- payment for In-
diani lands. 12
{930, April 7 (46 Stat. 144), w1dows

“of soldiers, homestead credit--.__ 199
1930, May 21 (46 Stat. 373) oil and

gas I 141, 393
1930, June 13 (46 Stat. 584); salé

of timber on Indian lands-._..___ 7

1930, July 3 (46 Stat. 855), Colonial
National Monument, Virginia__. 155,156

1981, February 6 (46 Stat. 1069},
Colonial National Monument, York-

town 156
1931, February 13 (46 Stat. 1093),

charges, Indian irrigation projects— 336
1981, February 21 (46 Stat. 1202),

Papago Indians N 370, 438 °
1931, ¥ebruary 21 (46 Stat. 1205), :

Indjan’ allotment lands_________ 65, 160
1931, Pebruary 28 (46 Stat. 1454),

homestead entries "on oil-shale

lands S 191, 242
1931, March 8 (46 Stat. 1482), hours

of labor. 565
1931, March 3 (46 Stat. 1490), Col-

onial National Monument,- York-

town 156
1931, March 4 (46 Stat. 1523), Min-

eral Leasing Act__—_____.__ 140, 371, 550
1932, January 22 (47 Stat.. 5), Re-

construction Finance Corporation_ 216

1932, April 1 (47 Stat. 75), water
users, irrigation projects. 13, 86, 101, 551
1932, May 7 (47 Stat. 151), potash

prospecting permits__—o——_ 143, 164
1932, May 13 (47 Stat. 153), time
extension, homesteads_________ 139,274
1932, June 6 (47 Stat. 266), elec-
trical energy. 219
1932, June 27 (47 Stat. 334), Col-
‘ville Reservation lands. . __._ 11
1932, June 80 (47 Stat. 446), pros-
pecting permits - 7,125, 211
1932, .Tuly 1 (47 Stat. 564), Leavitt
Act 90,197, 198
1932, July 7 (47 ‘Stat. 609), plant
industry. 447
1932, July 16 (47 Stat. 701), sulphur
produchnn 227
1933, January 19 (47 Stat. 771), -
mining, Prescott National Forest. 208

1938, January 27 (47 Stat. -777),
Five Civilized Tribes.« 237, 810, 382, 385
19383, February 9 (47 Stat. 798),

Mineral Leasing Actow - 181
1933, Pebruary 17 (47 Stat. 820),
"Alaska -roads, funds_. .. 211
1933, March 1 (47 Stat. 1418) Nav-
205

ajo Indian Reservation .______-_
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) - i Page
1983, March 3 (47 Stat. 1424), sol-
diers’  widows 199
1933, March 3 (47 Stat. 1427),_ )
water users, relief . _____:.__.. < 551
1933, March 3 (47 Stat. 1489),
relief, Ute Indians . 314
1933, March 3 (47 Stat. 1516),
Saturday half holiday .- _———_ 565
1933, March 3 (47 Stat. 1517), re-
organization of Government de-
partments 304

1933, March 4 (47 Stat 1568) In-
dian timber contracts__..______ 401, 547
1933, March 4 (47 Stat. 1570), agri- -
cultural entry. of mineral lands_ 227, 305
1933, March 20 (48 Stat. 8), “ public,

works ” construed ______________ 211
1933, March 31 (48 Stat. 22), ‘Unem-

ploywsent relief . _____ 450
1933, May 12 (48 Stat. 31), Recon-

struction : Finance Corporation.__ 216
1933, May 12 (48 Stat. 55), Federal.

Emergency Relief Act__..___= =_ 472
1933, May .18 (48 Stat, 72), oil
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DECIS!ONS
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DEPARTMENT OF THE ENTERIOR

RICHARB M. LYMAN JR
Decided Juby s 1.932

Sor.nmes ADDITIONAL HOMESTEAD RIGHT—ASSIGNMENT—W]IDOW MINOR (9355073
DREN. <

No ught of addlnonal entry “under sectmns 2306 and 2307 of the Revised
Statutes. inures to “the minor chﬂdren of ‘asoldier who never made a
homestead entry and whose WldOW had remarried prior to and was the
wife of-another at the. date of - adoptlon of: the Revised Statutes, not-
. withstanding the: fact that such widow, durmg her. w1dowhood and, prior

to'the adoption of the. Rewsed Statutes, may have made a homestead entry - -

. forless than 160° acres of Tand. ‘

Drxon, First Assistant Secretm"y

This is-an appeal by Richard M. Lyman, Jr., from demsmn of the
Commissioner of the (eneral Land Office da,ted May 6, 1932, re-
]ectmg his’ apphcatwn, as assignee of Julia B, Carney, daughter, and -

~one of the two. surviving heirs of Eliza Bump, widow of - Hiram
Bump, to enter; under sections: 2306 and 2307 of the Revised Statutes,
the NW148E1; Sec. 14, T. 21 N., R. 4 E., M.D.M., California. -
- 'The application is based upon the m111tary servme of Hiram Bump,
and the homestead entry No. 4415 of his said widow, made August
12, 1869, for the SE1,SE1; Sec. 30, T. 6 N., R. 15 W, Tonia land i
: dlstnct Mlchlgan Said application was filed February 12 1932, and. -
was re]ected primarily becs; use the tract applied for had prevrously &

- been withdrawn under the provisions of the Federal Water Power

~Act of June 10, 1920 (41 Stat. 1063). The decision under review
also held, on authorlty of the case of Henry Fred Dangberg (43 LD, -
544), that the additional right in question never existed, and on the
record presented this is’ the sole question for determmatmn, the ap- ’
pellant conceding that the land-was not subject to location. :
“The record shows that Hiram Bump rendered the requisite mili-
tary service and died onor about Fanuary 12, 1866, without having.
made ‘a ‘homestead entry.” He'left a widow, the said’ Eliza Bump,
and three minor chlldren, two ‘of whom' survive. As above stated,
the said WldOW, on August 12, 1869, which was prior to the adoptlon ’

of the Revised Statutes,. made homestead entry Ne 4415 for 40.acres o

182662—33—v0L 54——1" . 1



7

2 DECISIONS. OF THE j)EPA_RT’MENT OF THE INTERIOR - [VolL

of land in her own right as the head of a family. She remarried
in November, 1869, and-so far as the record-shows she remained the
“wife of her second husband until her death in 1897. :
- The assignment from Julia E. Carney assumes that her mother, the
- said Eliza Bump, became entitled to an additional homestead rlght

of 120 acres, and that the said Julia, as one of the surviving helrs, '

succeeded to a moiety (60 acres) of the right.
In the Dangberg case, 01ted by the COmmISSIOIleI‘, the Department

held (syllabus)—
No right of additional entry under sections 2306 and 2307 of the Revised

Statutes inures to the minor children of & soldier who never made a homestead .

entry and whose widow had remarried prior to and was the wife of another
at the date of the adoption of the Revised Statutes, notwithstanding the fact
~ that such widow, during her widowhood and-prior to the adoption of the Revised
Statutes, may have made a homestead entry for less than 160 acres of land:
It is contended in the appeal that the ruling thus enunciated is
wrong; that inasmuch as an entry was made by the soldier’s widow
~for less than 160 acres of land a right of additional entry accrued,
- and upon the death or remarriage of the widow without having exer-

 cised the rlorht the full benefit thereof.inured to the soldier’s mlnor » K

children.
After careful consideration the Department sees no sufficient rea-

son for changing its ruling on this:question. The soldier, who died -

~without. having exercised a right of homestead, never had an addi-
tional right, the additional right conferred upon the soldier by sec-
tion 2306 being dependent upon the fact that he had previously
entered a quantity of land less than 160 acres under the homestead
law. If the soldier had not made a homestead entry for less than 160
acres, the right to make an additional entry never existed in him or
in his estate. (Williom Deary, 81 L.D. 19; Homer E. Brayton,
81 L.D. 448; Inkerman Helmer, 34 L.D. 341) The widow of the
. soldier could upon the basis of an original entry made by herself
prior:to.the adoptlon of the Revised Statutes, so long as she remained
unmarried, assert an independent, additional right, but the statute
- .confers the right upon the widow upon the express condition that
she be unmarried. (Jolm S. M agznms, 32 L.D. 14 Henry 8. Klme,

36 L.D. 311.)
In the case last cited the Department 1ev1ewed numerous ad~

. judged cases bearmg upon the question involved, .,and said— .

The cages ¢ited snd all other cases tduching the existence of such'additional"
. right in favor of a widow of a soldier hold in-effect that it: is- only in case .
such widow ‘was Unmarried at date of the legislation ‘conferring the -right,”

‘that she was vested therewith. - No ‘case is found. which expressly or . im-

phedly recogmzes such right as ex1stmg or arising in favor of a soldier’s widow .

who wag not unmarried at date of the act which bestowed it.. The reason
is that 1t was a compensatory gift to her as the relict and- repleseutatwe of the

-
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soldier; and in.recognition of his m111ta1:y service. If she were remarried that
sole reason for bestowmg ‘the right upon her . no: longer ex1sted

In the present’ case ‘the widow remiarried prior to the passage of
the act and was married at’ its date and ‘until her death, “Hence
said widow never became entitled to an add1t10na1 homestead rlght
‘under sections 2306 and 2307 of the Revised Statutes.

The decision of the Commissioner is accordingly
: : : : A]ﬁrmed

RICHARD M LYMAN IR (01\7 REHEARING)
Demded Febmary 17, 1933

SOLDIERS’ ADDITIONAL HOMESTEAD RIGHT—ASSIGNMENT——REY!AREIAGE OF Wmo-w—-
STATUS OF MINOR CHILDREN OF SOLDmB, .

Under the provisions of Section 2307 of the Rev1sed Statutes, the. mmor :
“children of the 'soldier ‘are - disqualified to make a soldiers’ additional

“entry if the soldier’s widow remarried prior to June 22, 1874, the date

- .of the adoption of the Revised Statutes, even-though prior -thereto and
_after the ‘death of the soldier she had made an original homestead entry
of less than 160 acres.

PRIOR DECISION RBAFFIRMED. e

Departmental decision . in ‘case of B’em"y Fred Dangberg (43 LD 544)
adbered to. i _

Dixon, First Assistant Seeretary: :

Motion for rehearmg has been ﬁled on \behalf of Richard M.
Lyman, Jr., in the matter of the Department’s decision dated July 7,
1982, affirming the action of the Commissioner of the General Land

' Oﬂice of May 6, 1932, in rejecting Lyman’s appllcatmn, as assignee
- of Julia E. Carney, daughter and one of the two surviving heirs

- of Eliza Bump, widow of Hiram Bump, to enter under sections 2306
and 2807 of the Revised Statutes certain land .in ‘the Sacramiento,
California, land district.

‘As stated-in the motion for reheamng the questlon presented is as
follows: _

The-only point invoIved‘ in this case is Whethef the ininor children of a k
soldier of the civil war whose widow made a homestead entry .of less than 160
acres prior to June 22, 1874, and who remarried- prior. to the enactment of the
soldier additional laws are entitled to. a. soldier addltlonal nght under 'the
provisions of secs. 2304, 2306, and 2307, R.S. :

It is'conceded in the: motlon that the W1d0W had no rlght because
of her” remarnage, but it is ‘urged that ‘the children were entltled as
donees of the right under section 2307. . '

* In the case of Henry Fred Dangberg (43 L.D. 544) cited by the
Department in the decision complained of, the 1dentlca1 questlon
was considered. In that case the Department said:

k This case has been fully argued before the Department orally and-in briefs
After mature eonsuieratmn, the Department is convinced that no right of:
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additional entry inured to Mrs. Tuttlé under the facts. of this case (See case
of Ernest B. Gates, 41 L.D.; 383), and that it would: be an unwarranted per-
version of the letter and spirit of the statute to hold that'a right of addi-
tional entry inured to the minor heirs of a soldier who never made a homestead
éntry and whose widow had remarried prior to, and was the wife of another,
" at the date of the adoption of the Revised Statutes, notwithstanding the fact
that ‘such widow, during her widowhood. and prior to the .adoption of the
Revised Statutes, may have made a homestead entry for leSs than 160 acres

of land.

In the brief in support of the motmn counsel submits that the
holding in the Dangberg case is wrong and should be overruled, and
the arguments presented in support of this view have been carefu]ly
considered. Counsel maintains that the widow’s entry was a proper
basis for an additional entry exactly the same as if the entry were
“'made by the soldier; that section 2307, R.S., gave to these orphan -

children by reason of the mother’s remarriage the right to make the
additional entry she would have had if she had not remarried; and
that they were donees of the right as minor. chlldren on June 22,
1874.
The reasons for the de01s1on in the Dangberg case are clearly '
stated therein. The Department there held.that no right of addi-
tional entry inured to the widow and that it would be an unwar-
- ranted perversion of the letter and spirit of the statute to hold that
‘a right of additional entry inured to the minor heirs of the soldier
under the facts of the case. The same reasoning appears to be appli-
cable to' the case under consideration and the arguments presented
afford no sufficient grounds for a different conclusmn.

Upon further consideration the Department therefore, finds no -
reason_ for disturbing its former decision in this case and the motlon

for rehearing is accordingly e d
ended.

UI\TITED VERDE COPPER COMPANY, HENRY J. ALLEN, ASSIGNEE
(ON PETITION)

Demdetﬂ Ju,ly 13 1932 :

WYA\IDOTTE SGBIP-—-LEGAL REPRESE\ITATIVES—PATDNT
Unde1 the, stlpulatlon in the supplemental agreement contamed in artlcle 9
of .the treaty of January 81, 1855, the rights of thé parties named in the
.. original agreemeut contained. in the Wyandotte treaty of March 17 1842,
-inure fo and may be exercised. by their heirs or legal representahves with-

out-restriction, and such' heirg.or legal representatlves may exercise those‘ :

rights by the maklng of scrip locatlons and recelvmg patents therefor in
their own' names .

,Pmon DEPARTMENTAL DEOISION Monmmn
Decision in case of H ewry J. Allen (37 LD. 096), modlﬂed
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' DIXON, First Asswtcmt Searetamy

~'The United Verde Copper Company has filed petltlon for exercise
of superv1sory authority in the matter of- ‘the ruling of the Com-
missioner of the General Land Office in his letter of October 22, 1925,
to the register of the Phoenix, Arizona; land office (Phoenix 04802),
with respect to Wyandotte certificate No. 9, Indian B-250, which
was returned to the local office for delivery to the claimant company,
the application to locate filed by ‘Henry J Allen, ass1gnee, havmg
‘been rejected. : :

The. Commissioner instructed the reglster as follows:

You will advise the said company that in a decision dated April 26, 1909
(see 37 L.D. 596), the Secretary held  that patent, if issued, would be in the
name ‘of the reservee: (Henry Jaques) and that Henry J. Allen was only recog- . -

nized in this case as attorney in fact for the heirg and legal representatlves of .
Henry Jagues.: : :

The claimant company states that it purchased the certlﬁcate for
a valuable consideration and now invokes the supervisory power of .
the Secretary to the end that authority be given said company to
make a new location upon which patent may issue in the name of
- the company. The right asserted is based upon certain agreements
between the United States and the Wyandotte Nation; entered into -
March 17, 1842 (11 Stat. 581), and J anuary 31, 1855 (10 Stat 1159),
" respectively.

Under. Article 14 of the orlglnal treaty, the United States agreed
“to grant by patent in fee simple to each of the following-named
persons, and their. heirs, all of whom' are Wyandottes by blood or
adoption, one section of land of six hundred and forty acres each;

out of any lands west of the Missouri:River set apart for Indla,n’r
use, not already claimed or occupied by any person or tribe.” The

“beneficiaries are named in the article. ' The following restriction -
© against alienation was imposed: “ The lands hereby granted ‘to be
- selected by the grantees, surveyed and patented at the expense of

~the United States, but never to be conveyed by them or their heirs
without the permission of the President of the United States.”

The agreement was supplemented by Article 9 of the - treaty of
January 31, 1855, as follows:

It is: stxpulated and agreed, that eaeh of the individuals, to' whom- reserva-
“-tions - were -granted by the fourteenth article of the treaty of March seven-
teenth, “one thousand :eight: hundred and 'forty-two, . or their’ heirs. or.legal
representatives, -shall be permitted. to.select.and. locate ‘said reservations; on
any government lands west: of the States of Missouri and Iowa, subject to
preemptlon and settlement said: reservations  to be patented by the United
States, in the names of the reservees, as ‘soon as’ practicable after the selee-
tions-are made; and the reservees, their heirs or proper 1epresentat1ves, shall
have ‘the unrestricted 11ght to sell:and convey the same whenever they may
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. think proper ; but, in cases wh‘ere any-of said reservees:may not-be: sufficiently

" prudent and. competent to. .manage their affairy in a Droper manner, which
ghall be determmed by: the’ ‘Wyandotte councﬂ or. where any of them have died,

leavmg ‘minor heirs, the said council shall appomt proper. and disereet- persons

to'act for such-incompetent persons, and minor: helrs, in- the- sale of -the  reser-

vations, and-the custody and management of the proceeds thereof, the. persons
S0 appomted to have full authority to- sell and - dispose .of the reservamons

m such cases, and to make ‘and execute a good and valid title thereto.

Tt will be noted that in accordance with the supplemental a,gree-

ment the class of beneficiaries was enlarged and restrictions against
: ahenamon were removed, the parties entitled being each of the indi-

' yiduals to whom reserva,tlons were granted by the 14th article of

the orlglnal treaty, or their heirs or legal representatives. Any of
these were to be permitted to select and locate said reservations. The
reservations were to be patented in the names of the reservees as
soon as practicable. The reservees, their heirs or proper representa-
tives, were accorded the unrestrlcted rlght to sell and convey the
same.

. It seems to have been the mtentmn of the partles to the supple-
mental agreement that the rights of the parties named in the origi--
nal .agreerrient would inure to and could be exercised by their heirs
or legal representatives without restriction. In other words, such
heirs and legal representatives as are shown to possess the right may
_exercise it by the making of locations in their own name, and receiv- -
; 1ng patent therefor in their own name.:

- The term “legal representatives ” ‘is- not necessarlly restricted
to the personal representatives of -one deceased, but is sufficiently
.- broad to: cover all persons.who, with respect to his property, stand -
“in his place and represent his interests, whether. transferred to them
by his act, or by operation of law. New York Mutual Life Insur-

| ~ance Company v. Armstrong (117 U.S. 591, 597). In land cases N

the term -has ‘also béen used -in its broader sense to include repre-
sentatives of a grantee by contract, as well as by operation of law.
Hogan v. Page (2 Wall.'605). Numerous other cases may be cited
in support of the definition of the term to warrant the conclusion
that the ‘des1gnat10n is' broad enough to include all persons, with
respect to another’s property, who stand in his place and represent
his 1nterests, whether transferred by his act, or by operation of law.

Viewed in-its broader sense, it seems from the wording of the
: stlpulatlon and agreement in the treaty of 1855 that it was the
intention: to include heirs and legal repreSentatives ‘as beneficiaries
on equal footing with the original grantees, and in consequence that
they should be recognized as! beneficiaries in their own right, not
only entitled to locate the land, but to. receive patent therefor in
their-own name. - ,The,construcm_on in the Department’s decision.of
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, Aprﬂ 26;.1909 (37 Li.D. 596) to the: contrary is modlﬁed accordmgly
~ The petition accordingly is granted and the petltloner will be:ree-

" ognized as a qualified applicant, and patent may issue in the name
of :said apphcant, prov1ded due comphance W1th the law in-all
respects is- shown : : :

EXTENSION OF TIME ON_ OIL AND GAS. PROSPECTING PERMITS
UNDER ACT OF JUNE 30, 1932 :

RecurATIONS
[Circular . No. 12771

- DEPARTMENT OF THE INTERIOR,
Generar Laxp OFFICE, :
: Waskmgton, D.O., July 15, 1938.
RrcrsTERS, UnrTED STATES Laxp Orrices: -~

The act of Congress approved June 380, 1932 (Pubhc, No. 217,72d
Congress) ; reads as follows : :

" Be it enacted by the Senwve and House of Represeniatives of the United States
in Congress assembled, That any oil or gas prospecting permit: issued under the
: Act of February 25, 1920 (41 Stat. 437), or extended under ‘the Act of January

11, 1922 (42 Stat. 366), or as further extended under the Acts of April 5; 1926
(44 Stat. 286), March 9,-1928 (45 Stat. 252); and the-Act of January 23, 1930
(46 Stat. 58), may be extended by the Secretary of the Interior for an additional
penod of three yeals in his discretion; on such conditions as he may prescribe.’

: 8ec. 2. Upon application to the-Secretary of the Interior; and’ subject: to valid
intervening rights.and to the provisions of section 1. of this Act, any permit
which ‘hag already- expned ‘because of lack of authority under ex1st1ng law to
make further extensions:may be extended-for a period of three years from the
date of the passage of thig- Act. . . -

Applications for extensiong of time coming Wlbhlﬂ the provisions
of this Act may be filed with the Register of the district land office
or with the Commissioner of the General Land Office, Washington,
D.C.  The application should give full and definite information:
regarding expenditure. of money for development work under the
-permit and for reliable geological surveys of the landsinvolved.

' The showing must be by affidavit and state in detail the amounts
and dates of such expendltures, purposes for which made, and to
whom the payments were made. If the perm1ttee has secured geo-
logical surveys of the lands, copies of the reports and maps thereof
should be filed. “Any other facts which the permittee believes will
show equltles in support of his application should be 1ncluded in the

: -=h0W1ng : ‘

In any case where the permlttee has filed. bond to protect a-surface
claimant of lands included in the permit, or because the lands are in-
a reqlamahon project, consent of the surety to remain bound during
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- the extension: perlod must be furnlshed except Where the bond by its.

terms covers extensions of time that may be granted. Also such bond .
‘as may be considered necessary and sufficient may be required con-

ditioned-on the abandonment, under the supervision of the supervisor
~ of oil a.nd gas operatlons of any wells drilled on the permit lands.

C. C. MOORE,
o , - Comumissioner. .

Approved : - e '

' Jos. M. Drxon, .
- First Assistant Secretary.

l\TEW MEXICO v. ALTMAN ET AL (0N PETITION)
Demded July 18 1932 '

SCHOOL LAND——MINEEAL LAnDs—NEW MEXICO. - . o
Section 15 of the act.of September 9, 1850, which act provided among other .
th1ngs for the-establishment of a territorial government for New :Mexico,
©..did not contain a grant in praesenti of sections 16 and 36 in.each. town-
ship in that Territory, but merely a reservation of those sections in con-
templation of a future grant by Congress. . :
Dixon, First. Assistant Secretary:
- On May 24, 1982, the Department aﬁirmed a decision of the Com-
missioner of the Genera,l Land Office which dismissed a protest made
by the State of New Mexico. through its Commissioner of Public
- Lands against the issuance of a patent under mineral entry for-any
portion of lots 1, 2 3 a,nd 4, Sec. 36, T. 17 S R 13W NMPM ,
‘ New Mezico. ~
" The record shows that sald township was surveyed in 1867 and
the survey approved in 1868. The surveyor returned the land as
mineral in character. Fort Bayard Military Reservation, covering
© most-of Sec. 36, was created in 1869, but its boundaries were not
defined until 1908, said lots being outslde of the reservation as then
identified. Mmeral patent was issued in 1903 for a portion of said
section. = Adverse proceedings against the State were brought in '
1921, charging the land was mineral in character and the State filed
answer, but later withdrew 1t waived a hearing and conceded that
the section did not pass to the State under its grant of school
lands of June 21, 1898 (30 Stat. 484) ‘
It was contended by the State in its appeal from the action deny- -
ing its protest that title to all of section 36 vested in the State upon
its identification by survey in 1868, by virtue of the provisions of
~ section 15, act of September 9, 1850 (9 Stat. 452), which contained
1o exceptlon of mlnera,l lands that the Department had no ]ur1s-
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diction to inquire into the ‘mineral character of the land the adversev
: proceedmgs ‘being void, and the waiver and concession of its com-
missioner being hkerse withgut a,uthorlty, that the patent- issyed
to the mineral claimant was void. . The Department disposed of the
contention as.to.the asserted effect of ‘the act of 1850, supm,

these Words— : ‘ : o =

But the act of 1850 -did not grant the sections the1e1n spe(:lﬁed It merely
reserved them in ‘contemplation of a future grant, and the legal title thereto
remained in the United: States. Jone Hodgert (1. L.D. 632).; Roland Brmth-
waite (14 1.D,°213). In'this connection - see’ the cases of Barkley v. United:

. States (19 Pac. 36) ; United Stwtes V. stel (19 Pac 251) 3 United Rtates v.

- Hitiott (41 Pac. 720).

The attorney general of New Mexmo, by letter of July 1, 1932 Te-
quests reconsideration by the Department of _the ruhng quoted -
which he states— : :

‘See.15 of the organic act, which wasan act of Septembel 9th, - 1850, reserve&
sections 16-and 36 for: sehool purposes.  No- réservation whatever was made
of mmerals m the act and no such 1ese1vat10n was made until the act of June

- 2ist, 1898.

It appears to us that in view of the act of 1850 the land was 1dent1ﬁed upon:
- approval of the-survey in.1868.
. The Executive orvder for withdrawal of public lands for Fort Bayald M]ll-
tary Reservatmn was not.until 1869, and it would seem that this being true
and no mentlon having been made in’the act, of 1850 of any mineral reserva-
tmn ‘that ‘the State had'a. right to-assume that it had title to these" lots and
" {hat it in fact did have.. .

e

The letter w111 be considered as an informal petition for the exer“
cise of supervisory authority by the Searetary ;
~ Section 15 of the act of September 9, 1850, supra; reads a8 follows:

) That when the lands in said Tel'r1to1y shall be smveyed unde1 the dlrectlon
- of the government of-the United States, preparatory to bringing the same’ “into
market, sections numbered sixteen and thirty-six in each township in said Ter-
ritory. shall be; ‘and the same are hereby, reserved for the purpose' of being
applied to schools in said Territory, and in ‘the States and Territories hereafter
_to be erected out of the gsame. - : : -
The propos1t10n that acts of Congress usmg thls or substantlally'
_similar language are in effect a grant of land for school purposes to
a State, and that. the title passes to the State upon the identification
of the sections by survey is not new in the Department or the courts.
Examination of _the reported cases where this question was pre-
sented discloses that its interpretation of the act is in harmony with
the weight of authority. - In'addition to the cases cited.in the opinion
challenged, which of themselves are sufficiently impressive to remove
all doubt, attention is invited to Union Pac. Ry. Co. v. Karges (169
Fed. 459), which construed section 16, act of May 80, 1854 (10 Stat.
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277), organizing the Terrltory of Nebraska, which i is identical in Jan-
"~ guage with the provmon under cons1derat10n The Court said:-

By thls sectmn no grant of the lands was made It s1mp1y constltuted a
reservation -of the- sections -for - the: purpose specified. No# grant of these sec:
tions.was 'made to the territory or state until the enabling act of -April-19, 1864

- (chapter 59,-13 Stat. 47), section 7 of which reads as follows:

: “And -be it further enacted ‘that sections number sixteen and thuty—sm in

- every townshlp, and when such sections have heen sold or otherwise disposed
of by any act-of Gongless other lands equivalent thereto; in legal subdivisions
of not less than ‘one’ quarter -section, and as contiguous-as may - be, shall be,
and dre hereby, granted to said state for the support of common- schools.”

~This. is the first enactment containing ‘a grant of -these sections, and upon :

_acceptance by the state.of the enabling act, and the state’s admission into the
Union, a vested right to these sectiony was Afirst acquired. Nepraska was
organized in. February, 1867, and accepted the provisions of the enabling act.
fo such ‘acceptance on the part of the state, it acquired a vested right to
sections 16 and 36 in each township which had . not, ‘at the time;" been in any
manner disposed.of by the United States: Until such vested right was acquired,
Congress had full. power and authority to make such. disposition of these see-
tions, or portions thereof, as it saw fit, - State. of Minn.:v. Batchelder, 1. Wall.
109, 17 L. Ed. 551 ; Frisbie v. Whitney, 9 Wall. 187,19 L. Hd. 663; BEmblen v. -

. Linceln Land -Co., 184 T.B. 660, 22 Sup. Ct. 523, 46 L, Hd. 736.. ' ’

Construmg this same provision relating to Nebraska, in Uniion
Paczﬁa By. Oo. v. Douglas County (31 Fed. 540), the late Justice
Brewer, then a circuit judge, held that when such lands had been
reserved by Congress, Congress will not be presumed to have intended -
a disposal of them in any other way unless the intent is clearly ex-
pressed in the act of Congress, and he further held in that case that
the grant of Congress to the Union Pacific Railway Company of a

right of way by act of July 1, 1862 (12 Stat. 489), gave to the com-
pany a right of way across the school lands of the Territory of
Nebraska, reserved by the provisions of: the organic act of 1854,
suprae, thus clearly holdmg that Congress had such control over such
school lands after they had been reserved for the benefit of the
~schools of the State of Nebraska that it could grant to the railroad
company the right of way. _

The Supreme Court of Oklahoma, in" Tea“mtm"y v Ohoctaw, 0 &
W. Ry. (95 Pac. 420), construed a similar reservation of Secs: 16
. -and 36 in the organic act of the State as not a grant, following the

rule in Barkley v. United States (3 Wash. T, 522, 19 Pac. 36), and
United States v. Bisel (8 Mont. 20; 19 Pac. 251), cited by the De-
partment inits decision of Ma,y 24, 1982, SUPrae, and Umon Paozﬁo
Ry Co. v.-Douglas 00'zmty, supre.-

It is also- noticed that in -United Sitates v. Ellwtt (41 Pac 720),

" the Supreme Court of Utah, construing section 16 of the organic act
~of Utah (9 Stat. 453, 457), the same in-language as section 15 of the -
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o orgamc act for New Mezxico, the court reversed its p1ev1ous posﬂnon

in 7 Utah, 389, saying (page 721), “And, considered ‘independently
of the authomtles cited, the statute reserving the lands can not-by
any possibility, be tortured into a grant ot the lands to the territory
. when the survey is made.” .
On July 22, 1854, an act was passed by Congress to estabhsh the ‘
office of surveyor general of New Mexico, Kansas and Nebraska, to
grant donations to actual settlers theréin, and for other purposes
(10 Stat. 308) Section 5 of said act, which applied to New Mexico,
" is the sams in language as section 15 of the act of 1850, supra. .
In Dugan v. Montoye (173 Pac. 118), the Supreme Court of New _
Mexico held that said act was not a grant of ‘sections 16 and 36
~ to the Territory of New Mex1c0, “but simply provides that when
such - townships, embracing such sections, should be surveyed, that
the sections named were reserved, for the purpose of being applied
‘to schools in said territory.” The court upheld a grant of a right
of way for station grounds on a part of a section 16 in that. State
to the Atlantic and Pacific Railroad Company by the act of Congress
of July 27, 1866 (14 Stat. 292), which provided for a right of way
over publw lands including station grounds, ete. ‘
- In deference to the wishes of the Attorney General, the Depa,rt-
ment has further considered the question, but sees no reason to
depart.from its previous conclusions. The pet1t1on is accordmgly
" U e R e e , o Demed

EXTENSIONS OF TIME FOR PAYMENTS oN HOMESTEA]J ENTRIES'
ON SOUTH HALF OF FORMER GOI.VILI.E INDIAN RESERVATION
' WASHIN GTON ’

INSTRUCTIONS : ‘ g

_ DEPARTMENT OF THE INTERIOR, .
' ~ GeNeraL Laxo OFricE,
Washmgton, D.C., July 22, 1939
‘Rec1sTER, SPOKANE WASHINGTON :
. Your attention is directed to the act of Congress approved June
27 1932, Public, No 196, Wh1ch reads as follows:

That the Secretary of the Interlor is hereby authorized, in hls dJscretlon, to '
extend for a permd of not to exceed two years the time for the payiment of
any mstallment or installments due, or: hereafter. to become due, of the.pur-
(hase price’ for ‘lands sold under the Act’ of Congress approved March 22,

S 1906 (34 Stat. 80) ;. Provided, That the payments extended under. the: provi-- o
~. siong of ‘Public Résolution Numbered 33, approved March 19,1920 (41 :Stat.

535), may be extended -hereunder: Provided further,; That-any- and all pay-

ments must be made when- due unless the entryman apphes for ‘an extensmn .
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and pays interest for . one year in advance at .5 per centum-per annum upon .
the amount:due, and patent shall be  withheld wuntil full and final payment
“of the purchase price is made in accordance with “the provisions hereof : Pro-
Cwided further, That where payments are extended hereunder for more. than
one-year the same rate of ‘interest. shall beé paid in advance for the second
year: And provided further, That failure to make dny payment that may be
due, unless: the same be extended, or to make any extended payment at or "
before the time to which such payment has been extended as herein provided,

shall forfeit the entry, and the same shall thereupon be canceled and any,
“and all payments theretofore made shall be forfelted

The act of March 922, 1906 (34 Stat. 80), authorlzlng the opening
of lands on the south half of the Colville Indian Reservation . to
entry, provides that onefifth of the purchase price shall be paid
at the date of entry and the balance in five equal annual installments.

The act of March 19, 1930. (41 Stat. 535), authorizes an extension
of time for: payment of any annual installment from year to year
upon payment of interest in advance at the rate of 5 per cent per
annum, provided that the last payment and all other payments are
completed within a period not exceeding one year after the last
payment becomes due by the terms of ‘the act of March 22 1906— :
that is within six years from the date of entry..

' The act of June 27, 1932, supra, authorizes the Secretary of the
Interior to grant further extensions of time for payment not to
exceed two years—that is, under this act'the time for payment may =
be extended up to eight years from the date of entry, provided such
an extension is obtained each year by the payment of 1nterest in:
advance at the rate of 5 per cent per annum, o
~You will promptly serve notice on each person- whose payments
“are in arrears that he will be allowed 80 days from receipt of notice
within which to pay the principal and interest in default or to “obtain
an extension of time for payment of the principal by payment of -
the interest on each installment from the date when it became due
to the anniversary of the entry next occurring after such notice.

Any entryman may, if he so desires, file a relinquishment of a
“portion of his entry and request that the money heretofore pald be -
" applied on the part retained (46 L.D. 282). _

If the action herein specified is not taken Wlthm the. tlme allowed
in each case, you will report the defa.ultmg entrles to th1s ofﬁce for

ancellatmn
- C.C MOORE,

s Oommwszoner
Approved : SR
‘Jos. M. DrxoN,
First Asszstant ;S'ecretary
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, RELIEF TO WATER USERS ON IRRIGATION PROJEOTS—AGT OF
- 'APRIL 1, 1932 ‘

Opmwn July 25 1932

o RECLAMAT‘IO‘I——IRB.IGATION PROJECT—RELIEE‘ T WA’IER Usms——STATUTORY C()N- '

: v STRUCTION. .

. The moratorium act of Apml 1; 1932 which afforded temporary relief to water/
users onirrigation projects constructed ‘and operated. under the: reclama-
tion law, being' a relief act, should be liberally constuled and when. so

_ construed, sections 1 and 2 thereof, which are descriptive of the two larvev
‘bodies- of ‘water users, namely, orgamzatlons and ‘individuals, 1nclude the
‘nonconsenters on the Garland D1v151on of the Shoshone prOJect Wyommg,
and oni other proaects :

f_\FINNEY Solicitor:

You [Secretary of the Interlon] have submltted to me for oplmon
the question,, propounded by the Commissioner .of the Bureau of
Reclamation, whether the so-called nonconsenters on the .Garland
Division of the Shoshoné project are entitled to the benefits of

- section 2 of the act of Congress of April 1, 1932 (47.Stat. 75).

The Shoshone Irrigation District, a State quas1—mun101pal cor-

~ poration, was formed to include the lands formerly comprising. the
Garland Division of the Shoshone project, Wyoming, On November -

-4, 1926, the district entered into a contract with the United States
to pay the construction charge of the portion of the project within
the limits of the district. The land had previously been covered by
water-right applications signed by individual landowners and entry- :
men and the district contract.left such persons the option to remain

-under - their existing contracts or to modlfy them to conform to.

the district contract with the United States, in- which case the con-
forming landowners would be entitled to a longer period within
which to pay their construction charge, but would ‘be subject to a
Joint liahility, i.e., to a- ha,blhty which by reason of default of other
- landowners: there. mJght be an increase in the amount of the con-
struction charge to be paid by the individual landowner or. entry-'
-man. The nonconforming landowners were called nonconsenters

because they did not consent to the district contract with the United '

States but elected to carry out the provisions -of their water-right
‘application contract. With ‘the .consent of the ‘district and the
United States the nonconsenters may now assent to the d1str10t con-
tract with the Umted States and modlfy thelr 1nd1v1dua1 contracts
accordingly.

~ The.act of Congress roferred to is sometimes called the moratonum
act of 1932. It attempts in sections 1 and 2 to divide “all water users
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- into two classes, namely, those deﬁned in section. 1 which- have
through districts or water: users’ associations contracted with the.
“United  States for repayment of the construction charges, and those
defined in section 2, in which there are no organizations to contract
collectively but Where each individual Water-rlght applicant or entry-f
man must accept the act.

In section 4 of the act the organizations and individuals are Te-
ferred to in the same sentence in this manner: “ At the expiration
of the perlod for which deferment of charges is made under this act
~all districts, water users’ agsociations or other water users’ organi- -
zatlons and -afl individuals aeceptmg the provisions -hereof shall
resume payment of charges” And near the end of this same
section it is stated : “In the case of any district, water users’ associ-_
ations, or other water users’ organizations, or mdwzduals under con-
tract for payment of construction %harge ”? ete., while in section 6
we find the same reference to orgamzatmns and individuals as fol--
lows: “ The Secretary of the Interior in his discretion is further
authorized to defer the payment to. the United States from any
water users’ organization as defined in section I hereof and from .
any individual water-right apphcant or. entryman of construction
charges ? etc. - These references to the statute clearly indicate an
intention on the part of Congress to include all water users within
the scope of the act and does not show a plan to exclude any indi-
vidual landowner or a particular class of landowner. In defining
the two large groups, namely, those who have contracted collectively

- and those who have contracted individually, and for the purpose of

- excluding 1nd1v1duals under Warren Act contracts, the language in

* the first three lines of section 2 of the act was adopted. .

‘There is clearly no intention. expressed in the history of the legis-
lation, in the Department or other correspondence, the ~hearings

- before the Committees, or ‘the debates in Congress, to indicate that

it wanted to exclude nonconsenting apphcatlon landowners from
the benefits of the act. The act of Aprll 1,1982, is a rehef aot and‘

: 1t should be 11berally construed.

It is my opinion that it is a reasonable constructlon of the Jlaw
to say that sections 1 and 2 were descriptive of the two' large bodies

. of ‘water users, namely,/orgamzatlons and individuals, and that non-
consenters on the Garland Division of the Shoshone proyeet and
also nonconsenters on that and other pro;;ects are entitled to the
beneﬁts of the. moratormm act of Aprll 1 1932, supra '

Approved ) :
Jos. M. DIXON, ‘ '
0 First Assistant’ Sem'eltm*y
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AUTHORITY OF THE SECRETARY OF THE INTERIOR TO DISPOSE -
OF REINDEER BELONGING TO ESTATES OF DEGEASED NATIVES :
OF ‘ALASKA

-Opiav/ion July 26, 1932 -

ALASKAN, NATIVES—RLINDEIER:—ADMINISTRATION OF FSTATES, :
"There is no p10v151on of law whereby any Federal agency has been constxtuted

general guardian for the natives of Alaska s0.as to place their private prop- - w

k erty under governmental control, and consequently where the property.of a:

" native of - that Territory consists of reindeer owned by him: in_his own
right, altogether free from restriction, the Government has no authorlty to.
take part in the administration of his estate: - .

ALASKAN NATIVES—-INDIANS——REINDEIER——REINDEER SERVICE——SECRETABY OF “THH
INTERIOR—ADMINISTRATION  OF EsraTus.

The provisions -of | the:act of June 25, 1910 as’ amended for detelmmmg A
Indian  heirs  and . for. the administration of the ‘restricted property “of
deceased Indians; are applicable to the natives of Alaska, and where the
estate of a deceased mnative: of' that Territory consists of. reindeer” which
were restricted from: sale; the Secretary of the Interior is empowered to

 ‘administer the estate :and he may, if he. sees fit, remové the restrictions: :

“and’ dispose ‘of the reindeér and pay.the money over to the Heirs, but an
employee of the Reindeer Ser\nce has o such -authority. ' :
ALASKAN NA’I‘IVES—REINDEER—AD]\HNISTB&AT‘ION oF ESTATES—SEGRETARY OF THE
- INTERIOR—COURTS~—J URISDICTION; -
Where a natlve of Alaska d1es leaving a tixed estate of restucted and uure-
stricted plopelty, the Secretary. of the Intemor can. deal only Wlth the.
" former class Whlle the Juusmcmon over-the- Iat er class devolves upon the
local court. .~ : . G : .
,ALASKAN NAmEs——annme—SECRMARY oF THE INTDRIOR——RULES AND REGU-
. LA'I‘IONS—REMEDY FOR. ENFORCEMENT, . : '
Congless has:conferred upon ‘the Secretary -of the Intenor the authorlty to
. ~make regulations and to impose restrictions. with respect to 1emdeer owned
.. -by the United . States in the Territory of Alaska that have been or may be
. transferred-to the natives and to act in-behalf of the natives in-such:con-
nection, and .enforcement  thereof may be-had in'a proper ‘case by:suit to
-recover. the animals:illegally. transferred, or. the value thereof.
REINDEER—REINDEEB ASS0CIATION—ISSUANCHE OF STOOK

‘i The faet that a remdeer orgamzatmn in the Terntory of Alaska has issued.
.+ shares§-of stock to 1nd1v1duals for reindeer turned- over to'it by themn does ‘
1ot - deprive “the Government  of its’ control over any restncted reindeer
‘where the- transfer had not been approved by a proper admmistratlve
-oﬂicer : : .

FiNNEY, Sdlz'éz'to??: ; S :

My opinion: has been requested on certain questions submitted by
Governor Parks of Alaska, as stated in a communication by Messrs.
Tr_owbm_c}’ge and_Gﬂlmanj, ﬁeld_represenj:atlves,,,relatmg to the Alaska

oy
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" Reindeer- Serwce For convenience the statément is-réproduced -as
follows: : : '

We have the honor to submit herewith several questions relative to disposi-
‘tion of reindeer estates, which have heretofore been handled by the Reindeer
Serviee and in former years. by the Bureau of Education empldyees This sub-
jeet has arlsen on several occasions since our arrival and no doubt there will
be additional cases encountered. : .

Some - of these estates consist of reindeer only, but there have been other

cases, where the reindeer.are only a small part of ‘the property of -the estate.
~In such cases, the estates are probated in. the Territorial: courts, where no
recognition of the reindeer has been taken, and in other cases the courts have
made disposition of the reindeer property. - An-important case now bending is
- that of ‘the Peter Williams. estate at Akiak, where serious dificulty has been
encountered by the Department of Justice officials in following the laws per-
taining to probate matters. -This case has been ‘assigned to us -to investigate
by the. Secretary, at request of the Bureau of Indian Affairs. '

‘The following questions are submitted, in order that we may proceed Wrth,
mtelhgence when contacting with fhese probate cases:

1. Is there any authority of law for employees of the Remdeer Service to
: settle estates involving property consisting of reindeer and make distribu-
-tion-of reindeer owned by the ‘estate, considering the fact that all natives
of Alasgka are citizens under the law? .

2. Does Section 23 of the Reindeer regulations authorlze dlstrlbution of
reindeer-of estates of natives, cons1de1mg that said section clearly refers
to “herders”, .and further, that many natives own reindeer. who never
have been herders, have bought reindeer outright, and own re1ndeer, which

' were the result of the natural-increase from those given them by the Gov-

" ‘ernment, or increase from those they. purchased? N

8. If the. regulations are supported by law, as‘to the d1sp051t10n of rein-
deer by the Reindeer Service or any ‘other branch of the Intermr Depart-
ment, does such -authority-cover instances where the estates include other
property and: which-must be probated by the courts: of ‘Alaska? .

In our opinion, reindeer are not restricted property of the natives, except as
relates to femdle stock; ‘which he ean dispose of only where there is in excess
of 100 head. . This is-the only restriction that we.are aware of and this covered
by regulation; which-is not supported by any Act of Congress. - )

In some. reindeer organizations, certificates of stock- are.issued—one share
of stock for:-each reindeer owned. ~When an estate is-to be setfled, the shares
of stock in the company is the item to be disposed. of by-.the. duly appointed'

" administrator, not the livestock itself. The duty of an official administrator
of an estate is to divide the property according to.the instructions of .the court.
In the maJonty of estates .in the reindeer region, the estate’ congsists .only of
remdeer ‘and thé eourts have seldom taken action in such cases, except -where
creditors presented claims against the estate and where the ownershlp of rein-
- deer was large in numbers

Article 8 of the treaty of March:30, 1867 (15 Stat.: 539) by Wh10h>
Alaska was ceded to the United States, provides: - -

The inhabitants of the ceded- terntory, aceordmg 16 their” chmce, reserving .

‘thelr natural alleg1ance, may return to Russia within three years; but if they
should. prefer to remain in ‘the ceded territory, they, with the exceptlon of
uncivilized native tribes, shall be admitted to the eniovment of all the rights, -
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advantages and lmmumtles of (31tlzens of the Umtec‘l States, and- shall be -
- -maintained and: protected in the free enJoyment of their liberty, property, and
. religion. The unecivilized tribes will be subject to. such laws and regulations
4 the United: States may, from tlme to tlme, adopt in'. regard to abor1gmal
tr1bes of ‘that country

~ While the treaty made a dlstmctlon between the cnnhzed or settled
' trlbes and the uncivilized tribes (see case of Minook, 2 Alaska Rep.
200), it appears that Congress in extending protection and bestowing
benefits for the welfare of the natives has included all the natives -
in its benefactions. The question of the status of the natives of
Alaska was given careful consideration in an opinion by Solicitor
Edwards under date of May 18, 1923 (49 L.D. 592), wherein it was
recited that for a long time after the cession of the Terrltory Con:
gress took no partlcular notice’ of these natives, and made no par-
ticular provision for their suppmt and education, and that under -
such conditions it was held in the earlier days that these natives did
" not bear the same relation to the Government, in. many respects, as
was borne by the American Indians, but that: ;
Later however, Congress began to directly recognize these natives as bemg

’ to a very -considerable extent at least under our Government’s : guardlans]np
and enacted laws: Whlch protected them in the possession .of the lands they. -

geeupied ;- made prowsmn for ‘the allotment of lands to them in severalty, %

similar t6 those made to the American Indians; gave. them special hunting,
fishing: and other particular’ privileges to enable. them fo support themselves,
and ‘supplied .them with reindeer and -instructions as to. their propagation.
Congress has-also supplled funds to give these’ natlves ‘medical and hospital.
treatment and finally made and is still making extenswe approprlatlons to
“defray the expenses- of both. their education and their support.

- 'Not only has Congress in this mdnner treated these natwes as being wards
of the Government but they have been repeatedly so recognlzed by the courts:
See Alagka Pacific Tisheries v. United’ States (248 U.8., T8); United States v

K Berrlgan et al: (2 Alaska Reports 442) ;- United States ». Cadzow et al.

{5 id.,. 125), and the unpubhshed decision of the D1stmct Court - of Alaska,

: DlVlSth No. 1, in'the case of Terrltory of Alaska 2. Annette Islands Packmg
Company: et al., rendered June 15, 1922, -~

From this it~will be seen: that: these natrves are now. unquestionably coxn- - :

: s1dered and treated. as being under - the.guardianship: and:protection of the

Federal Government at'least to such an extent as to bring them within the

splrlt if not within the exact letter, of the laws relative to Amerlean Indians.

In another elaborate opinion by the Solicitor of this Department

approved under date of February 24, 1932 (53 LD 593), it was:
stated:

) }(f ‘From the: foregomg it ig: clear that no dlSththn has-beén or: can be made
between .the Indians and other natives:of- Alaska: so-far as‘the laws and rela-
tions of the United States are concerned whether the Eskimo: and other natives

" are of Indian origin or not ag'they are all wards of the Nation, and. their status
is in ‘materidl respects similar to that of the ‘Indians of the United States It -
follows that the  natives-of" Alaska, as referred 1o m the treaty of March 30 .

: 182662——33—VOL 54——2



{

18 DECISIONS OF THE- DEPARTMENT OF THE INTERIOR LTVl

1867, ‘between - the  United States and ‘Russia, ‘are ent1t1ed tothe benefits off
and are subject to the general laws:and reculatmns governing the Indiaus -

k of the Umted States;, including the citizenship act of June 2, 1924 (43 Stat. 28371,

It therefore, appears that former uncertainty as to the legal status
of the natives of Alaska has been measurably clarified through va-

.- rious opinions and ad]udlcatlons, so that, if not Indians in fact,

their relation to the Government has come to be regarded as falrly ,
analogous to.that of the Indian tribes in the several States of the .
Union, and that they are to be considered as included in the opera-
_tion of general laws a.ppertalmng to Indians,-

In this connection it is pertinent to consider the | provisions of the
act of June 25, 1910 (36 Stat. 855) and acts amendatory thereof,
-~ Section 1 of that act, as amended by the act of March 3, 1928 (45
Stat. 161), provides that when any Indian to whom an allotment of
land has been. made, dies before the explratlon of the trust period
and before the issuance of a fee simple patent, without having made
a will, as further provided by law, the Secretary of the Interior, upon
n\otlce and hearing, under such rules as he may prescribe, shall ascer-

tain the legal heirs of such decedent, and his decision thereon shall -
be final and conclusive. Provision is also made for partition or sale

of such property. Section 2 of the said act, as. .amended by the act

of February 14, 1913 (37 Stat. 67 8),. prov1des that. any persons of the

age of 21 years having any right, title, or interest in any allotment :
“held under trust or restrictions on ahena,tmn or individual Indian

- moneys or other property held in trust by the United States shall -

“have the right to dispose of such property by will, in accordance with
regulations to be prescrlbed by the Secretary of the Interior, but no
such will shall be valid unless and until it shall have been so. ap-

_proved. - The. approval of. the will' does not operate to remove the -
" restrictions on‘alienation, but the Secretary of the Interior may in

his discretion, upon the death of the testator, remove the restrictions
and dispose of the property and pay the moneys to the legates or

_legatees in whole or in part from time to time as he may deem ad-

visable, or use the proceeds for their benefit. ,
Section 12 of the act provides that where any such allottee, havmg
“a restricted allotment, dies without heirs, the- Secretary of the In-

terior shall report the facts to Congress with a recommendatlon for

»the cancellation of the patent,

The act of January 24, 1923 (42 Stat 1174 1185) provides that
upon a determination of the heirs to any trust or restricted Indian

- property of the value of $250: or more, or to any allotment; or after
., -approval by the Secretary of any will covering such trust or restricted

property,- there shall be paid by such heirs, or by the beneﬁcmrles . |
~under such will, or from the estate of the decedent, or from .the

- proceeds of sale of the allotment, or from any trust funds belongmg
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to the estate of the decedent, certain graduated fees, which amount

shall’ be accounted for and paid into the Treasury of the Umted y "

.States o
Claborate regula’mons have been promulgateg/ for. the admmlstra-

t1on of these laws in respect to Indians in-thé States, but so far as

| - observed they have not been applied in respect to trust property of

the natives.in Alaska. No reason is seen why: these laws do not-have.

operation in respect to restricted allotments and other restricted prop-
erty. of natives in: Alaska. However; an examination of the regula-

tions under which these laws are admmlstered in the States leads me ™

to believe that they are too elaborate and involved for practical appli-

cation in the ‘sparsely settled regions and broad expanse of Alaska. ‘

Doubtless other regulations simplified to meet conditions in Alaska
could be adopted for operation there with greater satisfaction: -~

Asa broad outline of appropriate procedure, T would suggést that. ;
where an estate is being probated in a local court involving a re-
stricted allotment or other restricted or trust property of a native of =

Alaska, that some properly designated employee of the Department

be requlred to procure a copy of the records made in: that connection N
bearlng upon the points in: which this Department-would be interested

in the determination of the heirs and the disposition of the restrleted
property, to be submitted to the Indian Office with appropriate rec-
ommendation, whereupon decision can be prepared for action by the
Secretary. Ordinarily such a_record should afford adequate basis
for Departmental action. - In cases where probate proceeding in a
local court is ‘not’ contemplated, such designated employee should be

requlred to-give suitable notice and ample opportunity for a. hearmg S
~before him on a certain’ date, whereupon pertinent evidence should

‘be taken, in respect to .the heirs and the restricted property, and
forwarded - to the Indlan Office. with appropriate recommendation,
such: evidence and recommendation to be considered by the Indian -

Office and ﬁnally by the Secretary. Experience in the handling of the

" cases as they. arise will indicate such addltlonal details of adminis-

- tration as may be needed in practical operation.
In more specific  response - to the- questlons submitted, I am: of

- opinion, that question 1 ‘must be answered in the negative. If the

reindeer are owned: by the natwe in"his own right, altogether free
~from restriction, it is not a case where the Government should take

any part in the administration of the estate. But if there be such -

restricted property then the case should be handled in the mannet

above outlined or uinder such regulations as may be adopted. But T-

_donot think an employee of the Reindeer Service could be authorized
to settle such estates. That functlon is lodged in the Secretary of
the Interior: . - o ,
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Question 2 is substantlally answered in the answer to question 1,
Where the deceased native owned the reindeer without restriction
there is no authority for the Department to administer on- them, that
, functlon being appropriate for a local court.

Questlon 3 seems to relate to cases where both restricted and an.

restricted property is involved.- In such case this Department: can
deal only with the restricted property, leaving the free property for’
disposal under local law.

Regarding the general observatlons by the said - field representa-
tives as to restrictions in the regulations on the sale of remdeer, ref-
erence is-made to the authorlty for such recrula,tlons in. section 89,
title 48, U.S. Code, which provides:.

All relndeel owned by the United States in Alaska shall. as soon as prac- -
ficable be turned over to missions in or natives of Alagka, to be held and used -
by them unde1 such condltlons as the Secretary of the Interior ghall prescribe,
The Secretary: of the. Interior may authorize the sale of surplus male reindeer
and ‘make regulationg for the same. The proceeds of such sale shall be turned
into: the Treasury of the United States. The Commissioner of ‘Education ‘ig
authorized to sell such of-the male reindeer belonging to the Government as he
may deem -advisable and to use the proceeds in the purchase of female rein-
deer belonging to missions and in the distribution of reindeer to natives in
those - portions of Alaska in which reindeer have not yet been placed and which-
ale adapted to the remdeer industry.

Tnan. opinion by the Solicitor of thls Depa,rtment dated. Septem-
ber 16, 1931, it was said: :

I do no’c find any restrictions in-the regulations on-the sale of male reindeér
owned by the natives except as provuied under: contract-with each apprent1ce
but there has always been a testriction on the sale of, female remdeer The
last regulatlon by order 'of October 2, 1929, prov1des
 "Female reindeer may: be disposed of by a native of Alaska to any:person
" upon ‘the ‘written approval in each instance of the' General Supervisor of -
_the Alaska Reindeer Service or his agent, pr0v1ded each individual native
owner must at all times retain. at least 100 female deer for breeding pur-
poses ; reports of sales, transfers.and slaughter shall he made to the General
Supervisor on. forms prov1ded by ‘him,-

I think this regulation may be enforeed in a proper case by brmgmg sult to
recover the animals illegally transferred, or the value thereof. But I am of '
the opinion that this 11'egu1a1;ion ‘has applieation-only. in respect to animals con-
cerning which: the  Government is authorized to ‘act in ‘behalf of ‘the natives
-~ who may,: in such connection, be regarded as wards of the Nation. The law -
as. embodied in section. 39, tltle 48, U.8. Code, eontemplates that when prac-
ticable ‘the reindeer owned by the Umted States shall be turned over to.the
- natives, or to' the missions, to be held-and used under such conditions’ as ‘the
Secretary -of ‘the Interior shall preseribe.  In respect to any such animals so
- turned over to the natives, as well as the increase of such animals; itis doubt-

less within the province of the. Secretary: of the Interior to.control the disposal
thereof by regulations. If may be, however, that natives in some instances
~have: acquu'ed female ‘reindeer: by their own labor or funds which could not be-
traced to a Government source, but which were obtained altogether independ-
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ently of the Government.: In such case it does not appear:that the Govern-
ment. would have jurisdiction to interfere with any transfer thereof by the
native, as I am not aware of any provision. of law Wherehy any Government;
~ agency has been constituted general guardian for the natives §o as to place any
.and:all of their-private property under control of. the:Government. i
Furthermore, I do not believe that the regulation as drawn would be appli- .
.cable to a c_ase‘where a native~se11s a male reindeer and with the-proceeds‘buys
a-female reindeer, or. where he trades a male reindeer for a female:reindeer,
He is permitted to disposeof male reindeer without restriction, exceépt -as may
‘be:provided by contract with apprentices, and it follows that he may do as he
Pleases with- that. which he receives. in' return for such transfer.. I-see no
reason, however, why the regulatmn ‘could 1ot be aménded to meet such a situa-
tion if: deemed advisable: from an, admmlstratwe point of view, . =
In respect to the instances mentioned where remdeer have been
turned over to reindeer organizations and certificates of stock issued
_ 'thereon—one share of stock for each reindeer owned—I am unable’ :
~to.render any definite opinion on the statement presented as to what.
effect’ that' would have as regards restricted reindeer so involved:
It is conceivable, however, that the Government could claim the right
to control the disposition of any such restricted reindeer if the trans-
"action had not been approved by a proper administrative oﬂicer,
Any such cases should be specmlly reported for appropmate con-
? s1derat10n : : :
Approved :
- Jos. M. Drxow, . -
Aotin'g Secreta'ry. o

. :EXCHANGE OF LANDS IN SAN JUAN, McKINLEY, AND VAI.ENCIA,'
COUNTIES NEW MEXIGO—ACT OF MARGH 3, 1921

INSTRUOTIONS

hndie

[Ciq:cular No. 1284]
DEPARTMENT OF THE INTERIOR,
‘ ~ Gonerar Laxp OFFICE,
Washington, D. 6’ Awgust 3 1932

'REGISTDR SaNTA Fe, NEW MEXICO' ,
VS‘U'PERINTENDENT AT EASTERN NAVAJ'O AGENOY CROWN POINT, NEW '

‘Mextco;
SUPERINTENDENT AT ZUNI AGENGY, BLACKROCK, New MEXICO

The followmg regulatlons are issued for your guldance under the
-act of March 3, 1921 (41 Stat. 1225, 1239), authorizing reconveya,nce
and relinquishments of lands, and lieu selections therefor, in San.
Juan, McKmley, and Valencm countles, and are to supersede the
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. previous regulations conta,med in Clrculars No. 800 (4:9 L.D. 281),
-and No. 1208 (53 LD. 54). '
The ‘act mentioned contalns thls pr0V1s1on

’l‘he Secretary - of the Interior 1s hereby authorlzed in his d1scret10n, under
rules and. regulatlons to be preseribed by him, to accept reconveyances to: the
‘Government -of privately-owned and State school lands, and relinguishments of
valid homestead entries or: other filings, including Indian .allotment selections, -
within any township of: the public. domain in San Juan; McKinley, and‘-Valeﬁeia '
. counties, N. Mex.,.and: to’ permit lieu selections by ‘those surrendering their -
“rights ‘so that the holdings of any claimant within any township wherein such
reconveyances or relinquishments -are made may -be:consolidated: and held
in solid areas: Provided, That the title or claim of any person: who refuses to
“réconvey.to. the Government shall not be hereby affected :

“As the ¢ exchanges » permitted under the act for the purpose of

consolidations can be made only with the mutual consent of all per-
sons interested, and be brought to the point where approvals may be

" had of the Secretary of the Interior, there should be full preliminary

cooperation as a preventive of adverse action and as ‘a means of
~aiding prompt and favorable action by the Government. It would,
therefore, be appropriate that you suggest to all prospective appli- -
cants that before any applications are actually filed in the local land
office, they go over the matter, as between themselves, with the view
of arriving at some tentative agreement as to what la,nds they WlSh g
to relinquish and take in exchange. L
The question of whether the land wanted by each mterest is vacant
public' domain or railroad land, whether it is State land or Indian
allotments patented or selected therefor, or Whether leased, etc.,
should first be ascertained by such persons as nearly as may be possi- -
ble; also, some understanding should be had between all the interests
mdicating their attitude. There are many small details connected-
with propositions of this character which must necessarily be worked
out first by the applicants themselves, and that can be done promptly
and satisfactorily by personal conferences among themselves, rather
~~than to have applications filed indiscriminately with the expectatlon |
“that the field force of this Department will attempt to reeoncﬂe all
the dlﬂ"erences that will no doubt be found to exist. '
" A person or corporation, or the State of New Mesxico, desu‘mo to
reconvey and select lieu lands, should filé in duplicate an application
in the local land office at Santa Fe, definitely describing by Govern-~
ment surveys.the lands wanted and the lands offered in exchange:
and notice of such application must be given in compliance with the
“circular of February 21, 1908 (36 L.D. 278), with the exception, that
instead ‘of beginning pubhcatlon within twenty days of filing of
selection, the selector will begin such publication within thirty days.
from date of service of notice by the reglster that the- apphcatlon has
;been placed of record.
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~ Inall cases ‘where the apphcatlon involves land occup1ed claimed,
or owned by an-Indian, the register will: forward a copy of ‘the
application to the proper Indian supermtendent -and in all such
cases will furnish the superintendent with the serial number of the
‘application, which serial number together with ‘the name of the
‘land office must be 1ndorsed thereon as a means of identification and
referred to in all correspondence concerning - said application. -
: Cop1es of applications covering lands occupied, claimed, or owned

- by Indians in San Juan and McKinley counties’ will be. filed with »
the Indian supermtendent at Crown Point; and copies of applica~
tions covering stch lands in ‘Valencia county will be filed with the
supermtendent at Blackrock. It will be the duty of these officials
to examine the land proposed to be relinquished or reconveyed by
~all Tndian applicants, and ‘the land proposed to be acquired by‘
- Jndian apphcants and to submit reports of such examinations in-
volving lands in their respective jurisdictions to the Commissioner
of Indian Affairs with appropriate recommendation as to the allow-
- ance or disallowance of the application, a copy of Wthh report must
be forwarded to the register at Santa Fe.

The register will forward to the Commissioner of the Greneral
Land Office. with the monthly returns all applications ﬁled in his -
~ office for exchanges under the sald act of March 8, 1921, supra, after
noting the same on the records i in the usual manner. The application
will be noted “suspended ” by the -register, and unless disallowed
. by the Secretary of the Interior, the lands applied for in exchange.

* will not be-subject to application or filing by any other applicant.

e Prlvately—owned or-State school lands held in fee, mineral or non- -

mineral, may be exchanged for other lands mineral or nonmineral, if °
“they are of - approximately equal value. = The school section lands of- X

fered in exchange must be those granted: by the act of June 21, 1898 =
(80 Stat. 484); or by the act of June 20, 1910 (36 Stat. 557), and not -

‘those granted by the act of January 25 1927 (44 Stat. 1026), and a
~: statement in accordance therewith should accompany each- applica-
" tion by the State.. . Upon the filing of an application, a report will be
- ‘obtained from the Geological Survey as to the approximately equal

values, including coal, oil, gas or other 1n1nerals, of the. surrendered o

and selected lands: ,
‘An affidavit showing that the 1and askecl for in exchange is not
dversely claimed should accomppany: each application, except that in

cases where the land is covered by an' allotment, homestead or desert

entry, a statement may be ineorporated in the- affidavit to the effect -
that the claimant to such land hasfiled an a,pphcatlon to relinquish
or reconvey theland to the United States under the provisions of the
act of March 8, 1921, supra; if such be the fact. Where applications
sare submltted 1nvolv1ng the reconveyance or rehnqulshment of lands& :
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selected by or patented to individual Indians, such‘applications may -
be considered jointly and not-mecessarily as separate applications;
- provided, in such ‘cases, the lands to be acquired in exchange W111 con-
solidate the holdings of such Indians. : :

The lands selected must, in conjunction with other: property owned
by the party conveying, be in a compact body, as near as may be pos-
sible, regardless of township:lines; but no application will be con-
-sidered involving lieu lands in any township wherein the selector
owns no land and where the approval of such application will not
" “effect a consolidation of the holdings of the applicant in such town-
_ship or townships. Surveyed, unappropriated, and unreserved land
except as provided by the preceding paragraph, can be selected..

There should also accompany the application a warranty . deed,
'duly executed according to the laws of New Mexico by the proponent,
conveying to the United States the land to be given in exchange, but
such deed need not be recorded. An abstract of title brought down
to show good title in the proponent, free from all encumbrances, must
also be filed. Such abstract of title must be authenticated by the
proper State and Federal officers and show that the land is free from
all judgments, claims, or-liens,” including taxes, or such abstract may
be authenticated by an abstracter or abstract company as provided by
: 'Gene,ral'Land Office’ Circular No. 726 of October. 18, 1920, If the
exchange is authorized the deed will be returned for recording and
" the abstract to be brought down to show such recordation, Whereupon ’
patent will be issued in the regular order.of business."

Where the land relinquished is covered by an unperfected bonw
fide claim for which no certificate for patent is outstanding, there -
must be filed with the selection a certificate by the recorder of deeds
or official custodian of the records of transfers of real estate in the
~ proper county that no instrument purporting tq cohvey orin any way

to encumber the title to the land ‘or any part thereof is on filé-or of
record. in his office; or if any such instrument or instruments be on
file or of record therem, the certificate must show the facts. A selec- :
tion in Heu of an unperfected claim not:covered by patent certificate
" ‘must in all respects conform to the law under which such unperfected

claim is held, and will be subject to the payment of such fees and
commissions as would be required under the statutes to complete the
unperfected claim in lieu of which the selection is made. . -

-If the land relinquished is covered,by an unperfected c1a1m—~such
as a homestead or desert entry—for which certificate for patent has
- not: been issued and the law under which the claim was initiated

requires that land taken thereunder must be in one body, the same
- requirement must be observed in making the lieu selection irrespec-
tive of lands otherwise owned or claimed. If the land relinquished -
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- is covered by an Indian allotment for which a trust patent has been
. issued, that trust patent should accompany the application for ex-

change and-on the reverse side of the patent should be indorsed the _ :

relinquishment of the patentee witnessed by two persons:or before
& notary public or other official with a seal. If the trust patent
has been lost or destroyed or for any reason can mot be located,
the relinquishment and application for exehange may be combined,
mcludmg a sworn statement as to the loss of the patent, or reason
. given why it can not be furnished. In cases of this character no ..
- deed will be necessary; but the selector must make affidavit that
he has not sold, assigned, mortgaged, or contracted to sell, assign,

or mortgage the land "covered by the unperfected claim’ or relm-

quished allotment. ,

A selection of land in lieu of an unperfected - entry tnder the
“settlement laws if credit for residence on the unperfected claim be
- desired, must in addition to other proofs be accompanied by: the
“affidavit of the selector, corroborated by two witnesses, showing
~when residence was established on the unperfected claim and the -
duration of such residence. In such a case, unless the selector has
resided upon, cultivated, and improved the relinquished unperfected .
. claim for the full perlod required by law to earn a patent thereto,
“he must establish' and maintain a residence on the land selected and.
cultivate and improve the same for the full period required by
law to earn a patent, less the tlme gpent ‘upon the relinquished
gnperfected claim.

If the relinquished unperfected claim be not one held under-the -

" settlement laws, the affidavit as to the residence required by the

_preceding paragraph need not be furnished; but in either case the
" selector must make affidavit that he has not sold, assigned, mort-
gaged, or contracted to sell the land covered by the relinquished un-
perfected claim. No patent shall be issued for any lieu land selec-
tion until ‘all parties in interest and involved in the exchange of
their holdings with each other and with the Government shall have
completed their. selections and thereby and otherwise in accordance
- with applicable law and the regulations thereunder earned equltable
title to the land involved therein. PR

The law makes no provision for relmhursmg any persons: for im-
provemerits on"land relinquished or reconveyed. However, when
any applicant receives notice that an exchange applied for has been .
‘authorized, he may, if he so desires, remove any buildings, fencmg,

~or other movable ‘improvements owned or erected by him on the .

land relinquished or conveyed; Provided, that such removal is accom-
‘ phshed within ninety days from receipt by him of said notice: Any
land rehnqulshed to the United : Stai es under these regula,tlons,‘
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which tracts would ordmarﬂy become sub]ect to: entry under the,
“piiblic land laws, shall be withheld from all forms of disposal until
further specific action: is taken thereon to make the said lands sub-
ject to settlement or entry, or to any form of ‘disposal; and until .
otherwise directed the local land office Wﬂl not allow any entry or

a,pphcatlon for such lands
* @, C. Moogre, -

' o Commissioner.
~ Approved : ‘ 3 ' '
Jos: M. Dixox,-

Fzrst Asszstamt Secretary.

FREE USE OF TIMBER ON VACANT UNRESERVED PUBLIC .
‘LAXDS IN ARIZONA, CALIFORNIA, COLORADO, IDAHO, MON-

TANA, NEVADA, NEW MEXICO, NORTH DAKOTA, OREGON,
SOUTH DAKOTA, UTAH, WASHINGTON; AND WYOMING

RecULATIONS
R  [Circular ‘No.- 1285]
[Superseding Circulars 222 —a.'nd 2231

DEPARTMENT OF THE INTDRIOR,
Generan Laxp Orrick,
Washington, D.C., August 15, 1952.

1. Parties who may obtain timber.—Settlers upon public lands, -
citizens and bona fide residents of the State, and corporations doing
business in the State may obtain free use permit for timber.

2. Lands on which timber may be cut are:—(a) Mineral lands,
_ 'unoccupled and unreserved and not subject to entry under existing
laws of the United States, except for mineral entry, in the above-
mentioned States except in California, Oregon, and- Washmgton '
(Act of June 8, 1878, 20 Stat. 88). Instructlons of July 17, 1909
(38 L.D. 75) (b) Nonmmeral unoccupied and unreserved pubhc
lands. (Act of March 8, 1891, 26 Stat. 1093).

8. Kind of timber 'wiz,wh may be . cut. ———The “proper protectmn of
the timber and undergrowth necessarily varies with the nature of
the topography, soil, and forests. No timber not matured may be
cut, and each tree ta,ken must be utilized for some beneficial domes-
tic, purpose. Persons taking timber for specific purposes will be
required to. take only such matured trees as will work up to such
purpose without unreasonable waste. Stumps will be cut so as to.
-cause the least p0331b1e waste, and all trees will be utilized to as
low a diameter in the tops as possible. All brush tops, lops, and
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“other forest debris’ made"in’ felling and removing -timber under
thiese regiilations shall be dlsposed of as best adapted to-the protec:
tion of the remaining growth and in such-manner as.shall be: pre-
~scribed by the Chief of Field Division, and failure on the part of
the applicant, or an agent cutting for an applicant, to comply with

this requirement will render him liable. for all expenses incurred by

. _the Chief of Field Division in putting this regulation into -effect.

4. Avew of land to be cut over—The permlts shall limit the area

of cutting to embrace only so much land as is necessary to producer

‘the quantity of timber applied for.

- B. Use which may be made of timber—Timber may be cut under '
approved permit when actually needed for firewood, fencing, build- -

ing, or other agrlcultural mlmng, manufacturmg, and domestm
purposes.

6. Exportation o;" timber. —T1mber may not be exported from the
State in which it is cut, except: (a) Timber from a specified ares
in Wyoming may be exported into Idaho. (Act of July 1, 1898, 80

Stat. 618); (b) Timber from a specified area in Montana may ‘be.

exported into Wyoming. (Act of March 3, 1901, 81 Stat. 1439) 5
(¢) Under the act of March 3, 1919 (40 Stat. 1321), citizens of Mal-
heur County, Oregon, may cut timber in Idaho and remove such tim-

ber to Malheur County, Oregon; (d) Under the act of March 8, 1919

(40 Stat. 1322), citizens of Modoc County, California, may cut tlmber

in Nevada and remove such timber to Modoc County, California;

(e) Timber from a specified area in Arizona may be exported into
Utah. (Act of February 27, 1922, 42 Stat. 898.)
1. Length of time of permit. —-All rights and privileges under a

_permit shall terminate at the expiration of the per1od of one year g

" from the date of approval of the permit. -
8. Forms on which applications should be made: (a) Where timber
not to exceed $50 in stumpage value, in any one continuous period

of 12 months, is desired, application must be filed on form 4-029,

and permission to cut the timber applied for may be granted by the
Chief of Field Division; (b) If timber bétween a stumpage value
" of $50 and $200 is desn:ed in any one continuous period of 12 ‘months,

application must be made on form 4-022b. Permission may be. -
granted by the Chief of Field Division, subject to approval, revoca- -
tion or revision-by the Commissioner of the General Land Office.

Persons: who commence cutting upon receipt of ‘a permit from a

Cliief of Field Division before final approval by the Commissioner -
of the General Land Office will be liable to the Government for & -

reasonable stumpage value for timber so taken, in the event that the

perm1t is-not finally approved; (c) If timber having a stumpage -

value in excess of $200 is desired’ apphcatmn must be made on form
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4-092b, but permission. to cut.same shall be granted only upon show-
ing of special necessity therefor, and upon-direct approval by the
Secretary of the Interior. '

9. What applications should contam -——Apphcatlons should be filed
in duplicate and should set forth the names and post office addresses
of the applicants, and any agent or agents who may be employed

_to_procure. the timber. Where a corporation is the applicant, the‘
State in which it was incorporated should also be shown. .
- -Blank forms for making application may be procured from. the

Chlef of Field Division within whose district the lands from which - -

the timber is to be removed are located.
* Applications should show the amount of timber required by each
- applicant; the use to be made thereof; a description.of the land from
‘which the timber is to be cut, by subd1v1s1on, section, township and
range, if surveyed, or by natural objects sufficient to-identify the
same if unsurveyed; and the date it is desired to begin cutting. s
. 10. When agents do the cutting—Where one or more persons de-
- sire timber, and are not in a position to procure the same for them-
- selves, an agent or agents may be appointed for that purpose. Such |
agent shall not be paid more than a fair recompense for the time,
labor, and money expended in procuring the timber and manufac-

-turing the same into lumber, and no charge shall be-made for the

timber itself. The said compensation must be set forth in a:-written
contract to be entered into by the partles, and a copy thereof must
be-filed -with the apphcatmn : :
11. When the agent is a sawmill operator. —If the amount of tim-
ber applied for-exceeds $50 in stumpage value, for any continuous
period of 12 months, a bond équal to three times the amount of the
stumpage value of the timber applied for will be required, condi-
tioned upon the faithful performance of the requlrements contamed )
in these regulations.
12, Liability of applicant. ——Where perm1ts are secured by fraud
or where timber is not taken or used in accordance with ‘the terms
~of the law or these regulations, the Government may enforce the
same civil and criminal liabilities as in other cases of timber trespass
upon publiclands. For criminal liability see section 49 of the Penal ,
Code, approved March 4, 1909 (85 Stat. 1088, 1098).
18, Action by the C%ze/" of Field Dwzswn——(l) Where timber up
to ,$5O stumpage value is applied for, he will note thereon the date

filed in his office: If the examination of the records.of the district 7

" land office shows the lands to be vacant, unreserved public lands, and

. no ob]ectmn appears, he will approve the application and return one
- copy thereof to the applicant who may commence cutting operations -

- immediately upon receipt of such approved application. (2) Where
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timber in excess of $50 stumpage value is apphed for he will,-after -

“examination of the records, proceed as follows: (a) Ascertam by - ‘

field exammatlon or otherwise if the apphcants ave bona fide resi- -
dents of the State named; and need the amounts of timber set.oppo-
site their respectlve names, for the purposes indicated; (b) If the
petitioners are not in a position to cut and remove said: tlmber them-
selves and employ an agent to procure the timber for them, he will
ascertain if the agent who is to procure the timber for them is in
“ every way reliable, and if the price agreed upon between the appli-
cants and agent represents only a fair compensation for the necessary

time, labor and. legitimate expense in getting out-the timber and.

- furnishing it in the form desired, and does not include any charge
for the timber itself; (c) He will ascertain if the removal of the.
: tlmber will-interfere Wlth lessen or. damage the Water supply or in-
juriously affect any “public interest; if said timber is for the actual
use of the petltloners or desired for barter or sale; and if the timber
is to be used in the State where cut, or transported to other States;
(d) He will ascertain if there are private dealers who will supply

timber or lumber to the petitioners, and if so, at what rate; (e) He

“will, uponcompletion: of the investigation required, transmit ‘the-
application and bond; if a bond be required, together with a report
thereon, and a copy of the permit, if one has been granted by him,
to the Commissioner of the General Land Office. The report will

- cover the stumpage value of the timber applied for and all pertinent

facts. The agreement relative to the disposition of the tops, lops,

and other débris, shall'be shown in the permit, and when a bond-is
required said agreement shall be incorporated into the bond.
14. These regulations supelsede the 1egu1at10ns n Clrculars 209 -

- and 223, approved March 25, 1913 (42 L.D. 22). : :

C. G MOORE, :

A SR ‘Commissioner. -
Approved: ; S R

Jos. M. Dixon,
First Asszstant Seoretmy

APPENDIX =

TIM:BER ON MINERAL LANDS

Be it enacted by the Semzte a/nd House of Representaf/wes of the. Umted

Statesof America in-Congress. . assembled That all citizens of the United, States.

and :other persons, bona. fide. residents of the State of Oolorado or Nevada,‘
or either of the Territories of. New Mexico, Ar1zona, Utah, Wyommg, Dakota,
Idaho, or Montana, and all’ other minéral districts of the United States, -shall
be, and are hereby, a.uthorlzed and permitted to fell and remove, for building,
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agricultural, mining, of other domestic purposes, any tlmber or other trees
-growing or being on the pubhc lands, said lands being mineral, and not subJect
to entry. under exxstmg laws of the United States, except for mineral entry,
in either of said States, Territories, or districts of which such ‘citizens -or
Ppersons may be-‘at the time bona fide residents subject to such rules and regu-
lations ds the Secretary of the Interior may prescribe for the protection of
“the timber and. of the undergrowth growing upon such lands, and for other
purposes: Provided, the provisions of this act shall not extend to railroad
“eorporations. ‘ .
o T * *
Approved, June '3, 1878. (20 Stat. 88.)

®
*

T

TIMBER ON NON-MINERAL LANDS .

_‘Be it endgcted by the Senale and_ House of Representatives of the -United
. Rtates of America in Congress assembled That section eight of an act entltled_
“An act to repeal timber culture laws, and -for -other purposes,” approved -
March - third, eighteen hundred:and - ninety-one, be and  the same  is hereby

‘amended so as to read as follows: - -
“Sgc. 8. * * % - And in the States of Colorado, Montana, Idaho, North

Dakota, and South Dakota, Wyoming, and the District of Alaska, and the gold
and silver regions of Nevada and the Territory of Utah in any eriminal prose-
“cution or civil action by the United States for a trespass on such publi¢ timber. -
1ands or to recover timber or lumber cut thereon it shall be’ a defense :if the
~defendant ‘shall show that the sald timber was .so cut or removed from the
rimber lands for use in such State or Territory by a resident thereof for agri-
cultural, mining, manufacturing, or domestic purposes under rules and -regu-
lations made and prescribed by the Secretary of the Interior and has not been
transported out of the same, but ‘nothing. herein contained  shall- operate to
enlarge the nghts of any railway company to cut tlmber on the public domain,
provided that the. Secretary of the Interior may make: suitable rules and regu-
lations to. carry out the provisions of this aect, and he may designate the sec-
. tions or t1acts of land where timber may be cut, and it shall not be lawful to
- cut or remove any timber except as may be prescribed by such: rules. and regu-
lations, -but  this act shall not operate to repeal the act of June third,
eighteen "hundred and seventy-eight, providing for the cutting of timber on
mineral lands.” ) : ’
Approved March 3, 1891 (26 Stat. 1093.)

AMENDS ACT OF MARCH 3, 1891 .(26 STAT. 1093), TO INCLUDE NEW
MEXTCO AND ARIZONA

Be it enacted by the Senufe and House of Representatwes of the United
States of America in Congress assembled That section eight-of the act entitled
“An act to repeal timber-culture laws, and for other purposes,” approved March
third, eighteen hundred and hinety-one, as amended by an act approved March
third, eighteen hundred ‘and ninety-one, chapter five -hundred and fifty-nine,
page ten ‘hundred- and’ ninety-three, volume twenty-six, United States Statutes
at Large, be, and the. same ‘is hereby, amended as follows: After the word
“Wyoming” in sald amended act insert the words “ New Mexico and Arizona.”

-~ Approved, February 13, 1898, (27 Stat. 444.)

b
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" SALE AND USD OF TIMBER'IN ALASEA.

. ‘Be. zt ena,cted by-the. Stmwte AN House of Represewtwtwes of the Umted
States of America .in . Congress. assgmbled, woX :
* S "~ * : ® : # S : oo
- §Eo. 11. That the Secretary of the Interier, under such rules and regulations
as he may prescribe, may cause to be appraised the timber or any part thereof
-gpon. public lands in the District of Alaska, and may from time:to fime sell
50 much thereof as he may deem proper for not less than the appraised value
thereof, in such quantities to'each purchaser -as he shall prescribe, to be used
in the District of Alaska, but not for export therefrom. And such sales shall
@t all times bé limited to dctual necessities for ‘consumption in the District. -
“from year to year, and payments-for such timber shall -be made to the reéceiver
«f public moneys of the local land office of the land district in which said tim-
‘ber may be sold under such rules and regulations: as-the Secretary of the
Interior may prescribe;, and the- moneys arising therefrom’ shall’ be accounted
for by the receiver of such land office’ to. the Commissioner of the General:
Land Office in a separate account, and shall be. covered ‘into - the Treasury.
The Secretary of the Interior may permit, under regulations to be prescrlbed
by him, the use of. timber found upon the public lands -in said District of
" Alaska by actual settlers, residents, individual miners, and prospectors. for
mminerals, for firewood, fencing, buildings, mining, prospecting; and for domestic: .
- purposes, as may actually be needed by-such persons for such purposes.

= * * Lk . » ; * =

Approved May 14, 1898. (30 Stat. 414.) -

PERMITS TO CUT TIMBER IN WYOMING AND REMOVE SAME TO IDAHO

.

Be it eno,cted by the Senwte ond House of Representatives of the Umted :
States of Amerwa in Congress assembled,  * ¥ . * ; ’
S E * ] % % "
That. section eight of ‘an Act- entxtled “An Act to repeal the timber: culture
iaws; and’ for other purposes, » approved March third, eighteen hundred and
ninety-one, be, and the same is hereby, amended -as follows: That it shall-be
d1awful for the Secretary of the Interior to grant permits, under the provisions
-of the eighth section of the At of March third, eighteen hundred and ninety-
-one, to citizens of Idaho and Wyoming to ‘ent timber in the State:of Wyoming
wwest of the continental divide, on the Snake:River and ‘its tributaries: to the
boundary line of Idaho for agricultural, mining, -or. other ‘domestic purposes
and to remove the timber so cut to the State of Idaho
% £l - ES * o e ook

Approved July 1, 1898. (30 Stat. 597—618)

: AMENDS ACT OF MARCH 3, 1891 (26 STAT. 1093), TO INGLUDE OALIE‘ORNIA,
OREGON, AND WASHINGTON

Be 'ot enacted by the Semte and’ House- of Representwtwes of “the ‘United. -

“States of America:in Congress assembled, That section eight of the Aect: ‘entitled
%An Act to repeal timber-culture laws, and for-other purposes;” approved March-
third; elghteen hundred and ninety-one; as amended by an Act approved March
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‘third,‘ eighteen hundred and. ninety-one, chapter five hundred and fifty-nine,
page ten hundred and ninety-three, volume twenty-six, United States Statutes:
at Large; be, and the -same is hereby, amended as follows: After the word
“Nevada,” in said amended Act, insert the words “ California, Oregon, and
‘Washington.” . L

Approved March 3, 1901 (31 Stat, 1436). E

 PERMITS TO CUT TIMBER—WYOMING-MONTANA

Be zt enacted by the Senate and House of Represenmtwes of the Umted
States of America in O'ongress assembled; That the provisions of chapter five
. hundred and fifty-nine of the Revised Statutes of the United States, approved
‘March third, eighteen hundred and ninety-one, hmltmg the use of timber taken
from public lands to residents of the State in which such timber is. found,
for use within said State, shall not apply to the .south slope ‘of Pryor Moun- -
tains, in the-State of Montana, 1ying south of the Crow- Reservation, west of
the Big Horn River, and east of Sage Creek; ‘but within tlie above-described
boundaries the p1ov1smns of said chapter shall apply equally to the residents
of the States of Wyoming and Montana, and to the use of timber taken from
the above described traet in either of the above-named States.

Approved March 38,1801 (31 Stat. 1439)

PUNISHMENT FOR TIMBER DEPREDATIONS ON PUBLIC LANDS

Whoever shall cut, or cause or procure to be cut, or shall wantonly destroy, -
or cause to be-wantonly destroyed, any timber growing on the public lands of
* the United States; or whoever shall remove, or cause to be removed, any timber
from said public lands, with intent to export or to dispose of the same ; or who-
ever, being the owner, master, or consignee of any vessel, or the owner, director;
“or agent. of any railroad, shall knowingly transport. any  timber so-ecut -or
removed - from said lands, or lumber manufactured therefrom, .shall be fined
not more than one thousand dollars, or imprisoned not more than one year, or
both. Nothing in this séctionf shall prevent any miner or agriculturist from .
clearing his.land in the ordinary working of his mining claim; or in the prepa-
ration-of his farm for: tillage, or from taking the timber necessary to support
his improvements, .or the taking of timber for thé use of the United States,
And nothing in this section shall interfere with or take away any right or
privilege under any existing law of the Umted States to cut or remove timber .
from -any public lands. > B
- Sec. 49, Penal Code; approved March 4, 1909 (35 Stat. 1088—-1098)

PERMITS TO CUT TIMBER IN IDAHO AND REMOVE SAME TO OREGON

Be it enacted by the Sentte and House of Represmtmmves of the United
States of Amemca in C’ongress assembled, * * ¥ ..
' % % a S ,*,, R * ' *
That it shall be lawful for the Secretai'y of the Interior to grant permits,
‘ under the provisions: of the eighth section of -the:Act of March third, eighteen
hundred -and:ninety-one, to citizens of Malheur County, Oregon, to cut timber
in the State of Idaho.for agricultural, mining, or other.domestic purposes, anfi .
" ‘to, remove. the timber 80 cut to: Malheur County, State of Oregon
Approved, March 3, 1919 (40 Stat. 1321). :
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".PERMITS TO CUT TIMBER IN NEVADA AND REMOVE SAME 'I‘O CALIFORNIA

Be it enacted by the Senate axmﬂ House of Rep'resenmtwes of the Umted .S'tates :

of America in. Otmgress assemdbled, EE :
A R 0 SR Ty % *

That it shall be lawful for the Secretary of ‘the Interlor to grant perm1ts-.
undér .the provisions of the elghth, séction ‘of the Act of March thn:d "eighteen
-“hundred. and. ninety-one; to citizens of Modoc County, California, to cut timber
. .'in'the State‘of Nevada for agricultural; mining; or other domestic purposes; and
- to remove:the timber : ‘80. cut-to. Modoc County, State -of California. .
Approved March 8, 1919 (40, Stat, 1322) .

TIMBER - OUTTING PERMITTED" FOR MANUFACTURING, ETC., Prmrosns BY
: OUTSIDE OORPORATIONS :

o Bedt emwtea: by the: Senate (md, Hou,se of Representatwes of the Umted
- States of Amerww m C’ongress assembled That sectmn 1 of an Act entitled
“An Act authonzmg the c1t1zens of Colorado Nevada, ‘and’ ‘the ‘Territories to
fell’ ‘and remove timber onthe pnbhe domam for-mining ‘and:domestic’ pur-
’poses,” ‘approved: June 3; 1878, chapter’ 150:; page 88, volume 20;-United:States
Statutes af: Large, and sectmn 8 of an Act entitled “An Act to repeal timber-
culture laws, and for other - pu1poses,” approved March 3 1891 as amended by,
an Act approved March 3, 1891, ‘chapter 559; page 10983, volume 26, United* States
Statutes at Large and the several Acts amendatory thereof, he; -and’ the same

“are hereby, ‘extended so that it shall' be lawful for the Secretary of the Tiiterior

“to grant permlts to cmporatmns mcorporated under a - Federal law' of the
Umted States or mcorporated under the laws of‘a State or Temtory of the
Umted States, ‘other” than the State in “which the privilege is requested sald

permits ‘to’ ‘confer the same rlghts and beneﬁts upon - such’ corporatlons as are |

conferred by thé aforesaui Acts upon corporatlons ‘incorporated in the State in
which the pr1v1lege is-te be: exercised: Promded That. all such corporatmns' ‘

' . shall first’ have comphed w1th the laws. of that® State” S0 as to entxtle them to-

do busmess therem ‘but’ nothmg ‘herein’ shall operate to enlalge the rlghts of °
any 1a11way company to cut’ ‘timbeér on ‘the pnbhe domam "
: Act of January 11 1921 (41 Stat 1088) B -

- PERMITS TO CUT TIMBFR IN ARIZONA AND REMOVE SAME TO UTAH

. Be zt enaated by the :S'enate and H ouse of Represenmtwes of the Umted Statea
: v_of Americe in Congress: wssembled IR 3

That it shall be lawful for the Secreta’ly of the Interior.to grant: permits,
under -the: prov1s1ons of :section-8 of the Aet of March 3, 1891, to: citizens:of
‘Washington County, ‘and of ‘Kane County,: Utah, to: ‘cut timber on the pubhc_
lands of the cotunties of Mohave and Coconino; Arizona; for agricultural; m1nmg, :
- and: other: domestic purposes, and ‘remove the tlmber 80 cut:to said. Waslnngton
County and Kane County, Utah, : : : , '
Approved:February 27 1922.(42 Stat 398)

N 182662—33~VOL 54—-—3
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SULPHUR PRODUGTION——ACT OF APRIL 17, 1926, AS. AMENDEB
BY ACT OF JULY 16 1932

REGULATIONS
' ‘[Circular No. 1287 1
DEPART : 1\} . OF THE. INTERIOR,

“GuNeraL Lanp OFFICE,
Waskzngton, D.O. August 16; 193.3

.REGISTERS, .
' 'Unrrep Srates LAND OFFICES

Las Cruces AND Santa FE, ‘New Mextco: -
The act of Corgress, approved Aprﬂ 17, 1926 (44 Stat. 301)
“amended by the act. a,pproved July 18, 1932 (Pubhc, No.. 291) 72d
-Congress, entitled:*“An Act. To- promote the production of sulphur
upon the .public domain within. the: States of Lou1s1ana and New
{Mexmo,” reads as follows: SR i T

N “ Be it enacted by the Seaw»te a,nd House of Representatnes of the Umted

;States of Amemow n Congress assembled That the.- Secretary of the Interlor

- . is Bereby. authorlzed and dlrected under such rules and regulatlons as he may
. prescribe, : to. grant to any quahﬁed applicant .4 prospectmg permlt which
- ;shall g1ve the exclusive: right to prospect for sulphur in lands belongmg to the

= United States located-in: the States of Louisiana and New Mexico for a period

~of not exceedmg two years:. Promded, /That the area to be mcluded in. such

4 permit _shall be not exceedmg six hundred and forty adres of land in reason-

. ably - compact: form. -

/. Bec. 2. Upon showmg 10.. the sat1sfact1on of the Secretary of the Inteuor

‘that. valuable dep051ts of sulphur have heen d1scovered by the permlttee within

* the area covered by his permlt, and that the land is. chleﬂy valuable therefor,

" the permittee shall be entitled to a lease for any or all of the land embraced
in the prospecting permit, at a royalty of 5 per centum of the quant1ty or gross
value of the.output of sulphur-at the .point of sh1pment to.market, such lease
to be taken in compact form by legal subdivisions of the pubhe land - surveys;

- or if: the' 1dnd be not surveyed, by survey executed at the cost of ‘the permittee
in. accordance with regulations preseribed by ‘the -Secretary of . the Interior:
Provided, That: where any- person havmg been’ granted an oil and gas perm1t

-makes- a* discovery of sulphur in lands .covered by said permit;:he shall ‘have

" the same privilege of leasing not:to exceed: six hundred ‘and. forty ‘acres of said -

~land under-the same :terms snd conditions as are glven a sulphur perrmttee '

~under’ the -provisions of this .section: j :
Sec.-8.- Lands known ‘to ‘cohtain valuable deposity of sulphur and not covered‘

by permlts or leases shall be held subject to’lease by the  Secrétary of the
Intenor through advertisement, competitive -bidding; or such other methods as

he may by general regulations -adopt ‘and’ in such areas as. he shall fix, not

exceeding - six ‘hundred -and forty deres; all leases to be conditioned upon the
payment by the lessee of such royalty as may be fixed in the lease and: the
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‘payment: in ‘ka'dvance of ‘aifental of 50, éents . per-acre per: annum; the rental paid
for any one.year to be credited. against.the. royalt1es accrumg for that year L
" Bec, 4. Pmspectmv pelmlts or.- leases may be 1ssued in ‘the dlscretmn of e
the Secretary of the Intenor under “thie prOVISlOIlS of this 'dct for: deposns of‘
-suLphur in pubhc lands also contalmng coal or other mmerals on condition that

such . other . deposits? be” 1eserved to. the: Umted ‘States “for dlspoqal under»v :

.. -apDlicable:laws. . i i
Sec. 5 The genelal prov1s1ons of sectxon T and sections 26-to 38 mcluswe

of the act of February 25, 1920, entitled “An Act to promote the- mmm of coal, - - B

."phosphate, 011 011 shale; gas, and ‘sodium ‘on the public domam ”‘ale niade
apphcable to peumts ‘and’ leases under. ‘this act, the first’ and’ thn'ty seventh
sections thereof being amended to include -deposits of: sulphur ‘and section o7
being-amended so as to -prohibit any.person, association, or corporatlou from _

. taking or-holding more than three sulphur permlts or Ieases m any one State‘,
during the life of such permits or-leases. |

Sec. 6. That thé p10v151ons of thls act shall apply only to the - States’ of
Lou1s1ana and New Mexico.”

Said act authorizes the - Secrétary of the Interior to grant ‘pros-
‘pecting’ permits and leases for sulphur lands belonoung to the Umted
States 1n those States BIEIRERD P 3

/ ,Clrcular No. 612 approved March 11 1920 relatmd to oil and gas
permlts and leases are generally apphcable, and to ‘the extent that

" they are not inconsistent with ‘the said act of April 17, 1926, as

amended, they will govern the procedure in apphcamons for permlte »
‘and. leases under the latter act. B
A sulphur permit may, however be allowed for a maximum of 640
“acres only. » S
The royalty in sulphur leases gra,nted consequent upon: a. pernnt
shall be 5 per: cent-of the quantity: or gross value of the output of -
- sulphur at the point of sh1pment to market : )
" An oil permittee who shall make a discovery of sulphur in lands
- .covered by his perm1t shall have the same- pr1v11ege of obtammg a
'sulphur lease a$ 1s given to a sulphur permittee. . =
. All sulphur leases for lands known to contain valuable depos1ts of
’sulphur and. not covered by permits or leases shall be conditioned
“upon the. payment by the’ lessee of such royalty as may be fixed in
“the lease and upon_the paymert in advance of a rental of 50 cents
-per acre per annum, the rental paid for. any one. vear to be: credlted ‘
against the’ royalties accruing for that year. -
No person, association, or corporatlon shall take or hold more than] s
three sulphur pernuts or leases in any. one State durmg the life of 4
vsuch perrmts or leages..” : .
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Apphcatlons for permlts should be ﬁled in: the proper dlstrlct land
k oﬁice ‘for lands in the State of New Mexico, and in the General Land
v ‘Oﬂice at Washmgton, D. C, for lands in the. State\of Louisiana. L
" This. circular supersedes Clrcular No. 1104, issued December. 22
'*1926 addressed to the Reglster at Ba,ton Rouge, Louisiana. - ‘

C C. MOORE
OOmmzsszoner
Approved ,
. Jos. M. DIXON,
: Actmg Secreta/ry
Lol

I-IIRAM M HAMILTON

' Deczded August 31 1932

‘NATIONAL FOREST LANDS—-—EXCEANGE OF LANDS——-TITLE

In 4n. exchange “of lands it national forests under the ferms of. the act of
March 20, 1922 (42 Stat. 465), as amended- by the act of February 28;
. 1925 (43 Stat. 1090), a relinquishment to the United States under the pro-
i -'VlSIOnS of the act of June 4, 1897 (30 Stat. 36), w1th no apphcatmn for
'other lands in heu thereof leaves the' transaetlon mcomplete and does not ;
pass ‘elear” and complete title ‘to the base’ lands to the Umted States
Jequitable rights therein- remammg in the profferer. i

~NATIONAL ~TOREST LANDS——EXOHANGE—TITLE——EXTENSION " QF. Ansmc'r OF-
TI’.[‘LE i

Before the United States will consummate an, exehange of lands in natxonal
forests, it must be fully satisfied as'to the title to the land rehnqmshed and
accordingly will require that the abstract of title submitted be’ extended
where necessary, to show good title at date of acceptance ]

DepARTMENT'S INSTEUCTIONS' OVEREULED IN PAB.T :

" The Depaltment’s instruétions of Fébruary 13, 1925 (51 LD 51), msofal as
in conflict with this deeision, are overruled d

‘EDWARDS ‘Assistant Secretamy S

This is an appeal by Hiram M.’ Hamllton from the de01s1on of
the Commissioner of the General Land Office."dated - May 8, 1932,
“in the matter of his apphcatlon, under the act ‘of March 20 1922 2
'(42 Stat. 465), as amended by the act of February 28, 1925 (43 Stat.
- 1090), to exchange the SE14SE1, and SW4S B, Sec 27, T. 2 N.,
R.2 W, SB M, within the San Bernardmo Natlonal Forest J':'or-
“the: NW%NW% and NE1,NW1, Sec. 28, T. 7-S.; R. 22 E MD M
: Wlthm the Sierra National Forest, Cahforma B
" ''The récord shows that by two separate. deeds, executed January 2 .
1902 Hamilton and wife relinquished to the United Statés the S.‘:le
- SE14SE1; and SW14SE Sec. 27, T. 2 N,, R.2 W., S.B.M., within

“the San Bernardino National Forest W1th a view to the selectlon :
- of lieu lands under the provisions of the act of June 4, 1897 (80
- Stat. 36). Sald deeds were duly recorded January 4 and 6, 1902

.
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respectlvely, but 80 far as the records of the Land Department show:
Hamilton did not apply for:other lands:in liew of those' relmqulshe(i,
Tt ‘appears; ‘however, that in -connection ‘withthe’ anticipated”ex-
change under-the ‘act of June 4, 1897 supra; Hamilton: procured:
- and retained possession of a duly authentloated abstract of his title -
to-the: said relinquished lands: . This abStract, which is part ‘of ‘the:
_record mow -before: the Depdrtment, shows that $aid lands were pat-
rented:to thé Southern Pacific Railroad Company Octobet 7, 1891;"
and that said company, by deed dated December 27, 1901, conveyed
‘them to Hamilton: - The abstract, extended:and certlﬁed to ‘Novem- -
‘ber 80, 1906, shows that the land was at the time free from all other
“claim- of tltle ‘tax liens, or other incumbrances: ~
#In1981 Hamﬂton started negotiations with: the: reglonal forester_

- to exchange the lands in question for other lands, under the provi-
‘sions: of the act of ‘March 20, 1922, supra, presenting an’ affidavit
stating that he was the lawful owner of said- lands. The proposed
- exchange:-was found: to be in:the public interest, and the ‘Secretary

- of:Agriculture recommended, under date of November 30,1981, that: -
it 'be consummated: ~ Hamilton filed formal application for such ex-
change February 125 1932 accompamed by the abstract of t1t1ef
previously mentloned o

~In hig letter of . N ovember 30 1931 recommendmg the approval
of the exchange, the Secretary - of Agrlculture stated - that the land
- offered’ by Hamilton ‘was subject to. the following reservatlons m o

favor of the Southern Pacific Railroad Company S
““A Strip “of Tanid 900 feet wide lying equally on ‘éach s1de ojf"eeeh main’ track;

side track spur; switch ‘and branch line of ‘said: ralhead or of any 1a11road c01-
poration; grantee of said 1a11r0ad ‘ag'the same are now constructed or located

- upon;.across; or-adjacent to any of the offered lands and:all.parts and patcels. of ; )

".said lands, WhICh are now, used for the opelatlon and malntenance of the. rails
road of the Southern Pacific Ralhoad Company, or of any rallroad cmpomtmn
the: g1antee of the Southern Pacific Railroad Company, or f01 the ‘track; ya1d,s

" depot-grounds, buildings, or other structures -thereof.”

‘The right to:use ‘any water rising upon.any of said lands which has heleto-
fore been. .appropriated by, .and is now ‘being used for the operatlon of the rail-

‘ road :of the Southern. Pacific Ralhoad CGompany,-and:the right - (to the extent
the same may heretofo1e have been e‘zermsed by sa1d vendor) to:conduet the
same as well as water rising upon other’ lands aeross any ‘of ‘the land offered
in"pipes ‘or aqueducts, for-the purpose afmesald together w1th all necessary ;

. ughts-of-way ‘therefor. ey < o

.The fact:that-the offered land is- subJect ‘to. the above descnhed reserva—
tions has been taken into consmeratlon in e%unatmg the value of the land
in question.” :

Wlth respect to the reservatmn above refelred. to 1t may be stated
that the accompanying . abstract faﬂs to show that Hamilton’s grantor
retamed any rlght o1 1ntere=t in- the property in question,. and it s,
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apparent that the’ Secretary of Agrlcultures mforma,tlon in the

matter was obtained from some other source..

‘When the application for- exchange was reached - for exa,m_lnatmn; -
the General Land Office held, in substance, that the deeds placed of

- record by Hamilton in 1902 were, without effect and: ~passed no: title
“to'the.United States. Hamilton was called upon to execute and have

recorded a new: deed conveying to the United States the said SE%;
SE1, and SWi4SE1L; Sec. 27, T. 2N, R. 2 W., S.B.M.,, with.an
excepting ~clause sufficient.  to protect the 11ghts of . the railroad. -
company under the reservation previously meritioned ; also to have
his: abstract of title brought down to a date overlappmg the recor-
dation of such new deed, and recertified to show therelinquished -
Jands free from tax 11ens, pendmg suits, ]udgment liens;. or. other' .

incumbrance.

‘Appellant contends that the Commlssmner 1mproperly 1mposed'

such requirements upon him. He says that when he purchased the -

lands in- question from the Southern Pacific - Railroad Company he

- obtained an abgolute title withiout reservations, and that he is- not ...
- justified- in making and should not be ecalled upon to make .a new
“deed containing reservations for the benefit of his grantor, who is

without interest in-the property. He asserts that the United States
has good title to the lands by virtue of his previously recorded: deeds,
and that the accompanying abstract of title is complete without fur-
ther extension under: departmental ruhng of February 13, 1925 (51
LD.51).

~In the view of the Department, the executlon and recordatmn of -
a new deed by Hamilton may. be dispensed with. It is immaterial
whether the-land in question is affected by reservations for the bene-

- fit of the Southern Pacific Railroad Company. - The land' to which

Hamilton got title, all of which he purported to convey to the United
States, was and is, if the abstract is accurate, free of any easement or
servitude. If the railroad company’s conveyance. to ‘Hamilton con-. -

~tained a reservation, such. reservation is sufficient to protect its
- rights, and it is‘not important whether the reservation is mentioned

or. contlnued in Hamilton’s conveyance to the United States. More-"

'over, the Department of Agriculture appears. to be. fully advised re-

specting the status of the lands and the extent to which they are
affected by the reservation aforesaid; and offers no objection to ‘the

exchange on that ground. TIn the circumstances; the. sufﬁmency of

Hamilton’s recorded relinquishment will not be questioned. :
In the opinion of the Department, however, “the Commissioner’s

_ obJectmn to ‘the abstract’ presented was well taken. Mamfestly, in

its present form,’ such  abstract is mot ‘sufficient to-'assure a- clear

" title-in the _Umted States. Experlence has shown that many of the !
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tracts formerly conveyed: to the: Government but not- accepted have.
,been transferred; taxed, encumbered; or affected by -adverse pos-
.séssion, and in view' thereof the Department is unwilling, - in the
instant. case; to apply the rule stated in the decision of February 13;.
1925, Supra, with respect to the extension of abstracts..

It cannot be held that equltable title and. right to. the lands'
rehnqulshed by ‘Hamilton in 1902 passed to the United States by
‘the- 'spreading ‘of ‘his ‘deeds- upon ‘the. record. ‘On_the. contrary, it
is clear that all equitable estate and right of property remained in
the title proponent, and his abstract must be ‘brought - down to
date so that the Land Department may be fully advised ‘as to the-

 true cond1t10n of the title. Until the abstract is so extended no" " '

_officer-authorized to act in behalf of the United. States can determme
whether such proffered exchange can be approved or not..
As thus modlﬁed the decision of the Commissioner is
Affirmed..

HIRAM M ‘ HAMILTON

o Motlon for rehearmg of the Department’s decls1on of August 31,
1932 (54 I D. 86), demed by Ass1stant Secretary Edwards February
28, 1933 R A

ALIDITY OF MARRIAGE BY CUSTOM AMONG THE NATIVES O0R
INDIANS OF ALASKA :

Op'mwn, Seprtmbefr 3 1932

ALASKAN NATIVES—INDIANs—STATUS—MARRIAGE BY CUSTOM——VALIDITY

‘While in-earlier, times the: view prevailed: that the natives of Alaska did. not
.- ‘bedr: the same? ‘general relatmn to the Government as that borme by ‘the
" American Indians,.such view is-no: longer entertamed the contrary.. v1ew
receiving support from acts of Congress and the decisions of courts of the
United- States, which- hold; generally, that the laws of the Umted States
with respect to Indians ‘within the territorial limits of the Umted States

L are apphcable generally to-the natives of Alaska,: .
ABORIGINES——INDLANs—MARB;IAGE BY CUSTOM—VAmmTY——STATE AND mear.,
Cormfrs. : : : : .
In line, with the natmnal pohcy “of permlttmg the aborlgmes to be controlled
..in their internal and social aﬁan's by their own laws and customs, the
Vcourts both State and Kederal, when called upon to consider the vahdlty of
marriage and d1vorce by so-called Indian ‘custom, have almost unlformly
upheld them " on the theory that the National Government Has recognized
the autonomy of the Indians in such matters and thus removed. them from,
" the.realm of State law.in this respect
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ALASKAN NAmVEs—INnIANs—TmmmMAL LAaws: GOVEENING MARRIAQE——SCOPE.
“Although ‘the Territorial: legislatureof: Alaska has passed laws regulatmg
smarriage; among. the mhabltants of the Termtory, such laws are s1m11ar m,,
S character to.those- of Amerlcan commonwealths, Wthh nevertheless, have‘
1ecogn1zed ‘the’ vahdlty of marnages among ‘the Indlans by trlbal custom
ALASKAN NATIVES——INDIANS——PREREQUISITES OF A M&RRIAGE BY ‘CtsToM.
By the ,'w ght of legal authomty, wardshlp alone is not suﬁ‘ielent to render '
- vah marrlage or -divorcé by Indian  castomy buk! at the t1me ‘of ‘suchi
matriage or divorce it must gappear that:the parties thereto have retamed,
3" their:tribal-relations, and.that no Federal statute mtervened Such mar-,
.-~ riage:or divorce is not in fact a common law marriage, but possessed of the_
:.legal force of a ceremomal marrlage between wh1tes L :
: ALASKAN NATIVEs—~“ UNC!IVILIZED TRIBES 7 'As USED IN TREAT’Y OF,CESSIO'N
: TER.PI{E'I‘ED : :

Im'i"

ilized t11bes,” as employed in Article III of the treaty under: which Alaska”
o was ceded to the United States (15 Stat.: 593Y; it 'was held; in: Inre Minook
B2 Alagka Reports, 200, 221), that they “ were those indépendent pagan
tribes who acknowledged no allegiance to Russia, and lived the wild life
of their savage ancestors; ” and thig mcludes those npatives who, to-day,
live under primitive conditiofis in? 1eg10ns ‘rémote and dlﬁﬁcult of access,
influenced by superst1t10n and following the crude customs’ inherited from.

< their ancestors: By the terms of the treaty: of: session; thesetribes were 7 )

X ..o be “subject to ‘such laws.and regulatmns as the United States may,. ftom o
time to time, adopt in regard to abongmal tribes of that country.” :

-ALASKAN NATIVES—MARRIAGE BY CUSIIOM—AUTHOBITY OoF CONGRESS——ANALOGY TO.

INDIANS, )
JThere is.no ‘provision of ‘law’ forb1dd1ng marnages between Alagkan natlves’
accordmg to native custom, andin'the absence.of'a definite expression upon
the' subject by Congress, in whom the paramount. authority over these
people rests, marriages. among-them- should- be accorded the: same legal
recognition and sanctity wh1ch the courts of this country have umformly
extended-to similar relations among the American Indians. RS
ALASKAN NATIVES——’\IAR.RIAGE BY ' CUsToM—NO UNI’VERSAL RULE L
) ‘ The va11d1ty of a partmular maruage in any glven case, must be determmed ;
by the “facty’ and condltmns appearmg, and no spec1ﬁc rule governmg all-
- cases’ can be laid- down ; . »

FINNEY Solicitor: . . S S -

You [Secretary of the Interlor] have requested my op1n10n as to
" the . validity of: marmage by custom among: the natives or- Ind1ans
of Alagka: ,

The subject. is‘a sens1t1ve one, touchmov closely, as it does, the
inistinets and custoins of a pr1m1t1ve people, and, so far as I have
been . able to ﬁnd has nelther been the sub]ect of ]udmlal mvestlga-
. tlon nor- dealt Wlth expressly by legislation, either Federal or Terri--

- torial..- The - Territorial Leg1slature has, to:be’ sure; enacted. laws
regulating the subject of marriage amorng’ its inhabitants; (See sec--
_tions 435 and 487, Compiled Laws of Alaska;:1913; Chapter 56,
~Session Laws of Alaska, 1917, p. 117; Chapter. 58, Sessmn Laws of
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- Alaska, 1932, p:-84; Chaptel 77 Sessmn La,ws of Alas ,'1929, p:

‘to first discuss the status. of these .people “and the relation which -

. oceupied ;-made: pr0v151on for: the .allotment of- lands. to: them in severalty,
. gimilar to:those made to the: American Indians; gave them special huntlng, ! ,‘
- fishing” and other partmular pr1v11eges ‘to-enable them to’ support themselves, -

'

164).. Bearing in. mmd “however; that these are not ‘Taws. of the
United States, but. Terrltorlal laws of a general nature making no '
specific mention of the natives or Indians, it may prove helpful in
determining the. apphcablllty of such laws to the natives or Indians

they bear to the Federal Government,—matters which have been

-+ " the subject-of several opmlons by the Solicitor for this Department:

Solicitor- Edwards, in an opinion dated May 18,1923 (49 L.D.
592), after pointing out that in earlier times the view prevailed that
the natives of Alaska did not bear the same relation to'the Govern-
ment in many respects as was ‘borne by the American Indians, said:

Later, however Congress began to dn'ectly recogmze these: natives as bemg,

‘to: ‘& ‘very-considerable: extent at-least, under ‘our- Government’s guardlansmp B

and enacted laws: which: protected theém -in- the possession of: the lands: they.

and- supplied’ them w1th reindeerahd ‘instructions as”to’ Their propagatlon

";f:Congress has-alse: supphed funds to give these natives. medieal and’ hospital '

treatment and finally made and is.still making extensive approprlatmns to
defray; the expenses.of both their education. and their support.. L

Not:only has Congress in th1s manner treated.these natives as bemg WaldS -

of the Government but they have been repeatedly so recognlzed by the courts.

‘See ‘Alaska Pac1ﬁc Fisheries: v. "Utited States (248 U.8; 78)’; United States .

Berrigan et ali (2. Alaska - Reports, 442); -United States . Cadzow et ‘al.
(51d.,.-125); and  thé unpublished decision -ofi-the: District’ Court of Alaska,
D1V1s1on ‘No: 1, in. the ‘ease .of "Territory.of Alaska- v. Annette Islands Packmg
Company: gt ¢l., rendered June 15, 1922, 5 . ; :
From.this it will- be seen that these natives aré now unquestxonably con-.
sidered ‘and: treated’ as bemg under the guard1ansh1p and’ proteetlon of the
Teéderal -Government, at-1éast to such- an ‘extent as to ‘bring them within the

7 Spll‘lt if not ‘within the exact letter, of the laws. relative to Amerlean Indians,

The subject was more exhaustively treated in: my recent oplmonf

' vof February 24; 1932 (M. 26915), wherein it was stated after an

extended: review of the applicable . statutes: and court “decisions:

: From the. foregomg 1t 1s clear that no’ dlstmctlon has been or can be made be-__"
tween, the Indians and other ‘natives of ‘Alaska. so far as the’ Jaws and relatlons
-of the Umted States dre concerned whether the Esklmos and other natlves .
are of Indian’ origin:' or’ not as they are -all: wards’ of ‘the Nation, and their
status g in’ mateual Tespects 51m11ar to  that of the Indians of the’ United
States. It follows that the natives of Alaska, 4§ réferred to in the treatv/t
of :March 30, 1867, between the Uniteéd Stateés. and Russia, are entltled to’ the

benefits of and are-.subject tothe general. laws and regulations -governing .

the Indians of the Unlted States 1nc1ud1ng the 01t1zensh1p act of June 2, '
1924 (43 Stat.: 253) : s

The foregomg opmlons were referred to, followed and apphed m;

‘my opinion of July 96, 1982 (M. 27127), in-which.it was-held that

the general laws enacted by. Congress:conferring ]urlsdlctlon upon
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’the Secretary of the® Intermr i the mitter of probatmg the estates
of deceased American’ Tndians, might be applied with respect to' the
restr1cted allotments and ‘other Testricted - propelty of - deceased
Alaskan natwes In that oplmon it was sald ‘among: other thmgs

It the1efo1e appears that former uncertamty as to the legal status ofe

: the natwes of Alaska hasg been measurably clarxﬁed through various 0p1n1ons
‘and adJudleatmns, ‘S0 that if‘not: Indians in fact ‘their” relatwn to the Goveln-
ment hag- come ‘to' be-regarded ‘as: falrly analotrous ‘to that of sthe Indlan,

' tribés in the several States of .the. ‘Union; and that they..are:to be cons1dered‘
as, mcluded in the operatlon of general laws appe1ta1n1ng to. Indlans

' In view of the foregoing opinions; which appéar: to be fully sup- ,
: .porbed by the authorities therein cited; it must now-be regarded. as
established that the native tribes: of Alaska, occupy- substantially the
same relation to the Federal Government as their ‘American neigh-

‘bors ;- that they are-a:dependent: people under the proteetlve care -

~ of'the United" States, that they ‘and - their affairs’ are- subject to
it h‘kleglslatlon as_Congress may see fit: to enact for their beneﬁt
and protectlon, and that the laws of the United States with respect

to- the: Amerlcan Indlans are- appheable generally 10 the natives of

Alaska; o

Regardmg the Amerlcan Ind1ans, 1t may be sa1d that at the tlme
of the formation of the Federal Government several of the Indian
tribes found here were. powerful and Warhke, and. it. was found ex-
ped1ent to:treat them as possessing some: of the attributes of sov--
- ereignty-and-to ‘deal with them as nations by. entering. into treaties
- with them. “Later, treaties with such Indian tribes were superseded

by Federal legislation, by which the remnants of the’ “tribes were
subject to general government and located on 1eservat10ns Broadly
speaking, the policy. of the Federal Government in this. legislation.

- was to guarantee to the Indian tribes control over their internal and
~social affairs. United Stotes v. Kagama (118 U.S. 375) ; United
States v. Quiver (241 U.S. 602) ; United States v. Hamilton (233 Fed.
685). In the case. of United States v. K agama, the court said:

. With the Indians themselves these:relationstare; equally: difficult to: deﬁne
They ‘were, and. always have been, regarded as-having a seml—lndependent posi-
tlon When they preserved thelr tribal, 1elat1ons not as States not as Nations,
not as possessed of the full attmbutes of. sovere1gnty, but as. a separate people,
with the power of 1egulat1ng their internal and social relatwns, and . thus. far
not brought under the laws. of the Union or of the State within~ Whose hml'rs
they. resided. : - L=

And in Umted Smtes V. Qm'ver, supro, it was held that

The pohcy reﬂected by the leglslatlon of Congress and 1ts admmxstratmn for
many years is' that the:relations of the Indians among themselves are. to. be
controlled by the clistoms and laws of the tube, save “when ¢ onvress expressly
S ) o elearly du'ects othermse L R S R
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“TIn line with -this national policy: of pemmttmg the a,borlgmes to
“be controlled ‘in: their internal and social affairs by their own:laws -
~and custoris, the courts, both State and’ Federal, when' called. upon
to consider the validity: of marriage and divorce by so-called Indian
custom; ha,ve almost uniformly upheld them:on'the theory that the -
National Government has recognized: the' autonomy: of ‘the Indians
in,such matters. and. thus removed them from. the realm of State law
- in'this respect:: : The .authorities. bearing: upon: this sub]eot will. be ;

found: collected in‘my opinion of April 12, 1930: (53 I.D. 78)} dealing -
generally Wlth the sub]eot of Indian custom’ marriage and ‘divorce.
No useful’ purpose w111 be served by spec1ﬁc reference here to all of
these authorltles, but it may be. pointed out’ that Wa,rdshlp alone is
not suﬁiclent the courts in practically every instance in which a mar-
riage or divorde contrary-to the laws of the land is upheld,. makmg
the same dependent upon the fact that at the time of stch marriageor -
divorce the parties retained their tribal relations (see in: this connec-
“tion In re Wo-gin-up’s estate, 192 Pac. 267); that-there was no Fed'-j '
eral statute rendering the tribal customs invalid (Buck v.:Bransom;
127 Pac. 436), and - that such: ‘marriages, though possessing some
* elements in‘common with-common law marriage among the whites, is
not in fact-a common law marriage, but a marriage as legal as one
by céremony among the whites; (Buck v. Branson, supraj:.
~Turning-again to the natlves of Alaska: The thu-d Article of the
treaty of March 30, 1867 (15 Stat. 539); by. which Russia. “ceded
Alaska;to the: Umted States, prowded for. the plotectlon of-the 01’51-‘,
7ensh1p of the 1nhab1tants of the ceded terutory, as tollows

Clhe 1nhab1tants of the ceded teuitory, accordmg to their ch01ce 1ese1vm°“
thelr natural allegrance, may return to Russia: within: three yearss but if ‘they .

should prefer to:remain: in: the ceded. territory,: they, with the exceptwn of un- - g

cw111zed native tr1bes, shall. be admltted to: the.enjoyment of all the: rlghts :

advantages, and immunities.of citizens of the United States -and-shall be mains .-

tained ‘and plotected in:.the: free -enjoyment -of the1r liberty;: property, and’
a 1e11g10n The -uncivilized- trlbes will ‘be. subject: to such laws and 1egu1at1ons
as .the Umted ‘States. may,; from.time to- tlme, adopt in 1egard to abouglnal_“
tribes.of that country. .. . - . o .

CAs pointed out in Umted’ States V. Bemg“(m (2 Alaska Reports ‘
,442) the above stipulation divided the inhabitants into’ three gen- .
eral classes: (1) Those Russian sub]ects who preferred to reserve
their natural alleclance were to do 8o and were permitted:to return

- to Russia within three years; (2) Those Russian subjects-who pre-
ferred to remain in the ceded. territory, and were guaranteed that
‘they should-be admltted to the enjoyment: of all the rights, advan-
tages; and immunities of citizens of the United States, and “shall
be maintained and protected in’the free enjoyment of their. liberty,
property and religion ?; and-(8) the uncivilized tribes in the terri-
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tory; who' were: prom1sed that they should “ be: subject to such laws
- and’ reaulatlons as.the United States may,: from time to. time; adopt
_in regard to aboriginal- -tribes‘of that-country.”- The effect of the
‘treaty upon this latter class; i.7e.; the uncivilized: tribes;. was consid-
“ered in the case .of In re: Minook (2.Alaska Reports, 200, 221)
“Judge Wlek‘ersham, speatkmg for the. court said: et

The meamng of - thls senterice in a treaty between Russ1a and the Umted.
States s clear: it was” intendéd: to and does extend: gl general laws and- regu-
lations which the United States may from trme to-time adopt in regard to. the
" Indian; tribes. of the United . States to and over the Indian: tribes of Alaska‘
~Upon' its 1at1ﬁcat10n and ity further appmval by Congress, this treaty and this
clause becanie the supreme law- of the land. It gave the Indlan tribes of
- Alagka the same status before the law as those of the United States, ‘and; unless’

: 4 -different. intention appears upon the face of ‘the ‘law, extends" ‘a1l ‘acts of
Congress, apphcable and of a general nature, relatmg to ‘the. Indians: of: the
United: States, to Alaska, . SR : . -

~As to What tribes were 1ncluded in the term ¢ uncwlhzed tr1bes ;
the court ruled that they “ were those 1ndependent pagan tribes Who-
e acknowledged no allegiance to Russ1a,da~ud hved the Wlld l1fe of thelr

- savage ‘ancestors.”
In U nited States v. Bem’zgam supra, it ‘was held that the Atha,pas
can stock, including the native bands of the Tanana, belonoed to the
unc1v1hzed tribes mentloned saying: E

The pleadmgs and ev1dence in this case show that- the natxves for whom the.:
govelnment appears belong to that stock: so Wldely scattered -throughout - the
“Yukon and its tributary valleys, and which. the science of- ethnology classes-as
belongmg to.the Athapascan stock. . Nor is this-stock confined even to the wide -

: rauges of . the Yukon ; they inhabit the Whole interior of Alaska, a region almost
asslarge as the United States edst of the M1ss1ss1pp1 river, and’ alse nearly the °
~whole of British -North America ; they crossed the mountam ranges at the head
~of the Yukon, and: inhabited the upper ‘Columbia Lakes. Bands of these hardy

S rovers were found in Washing tou Oregon, and northern California’ they passed -

from the Columbia river basm probably by the- Way of:the. Great Salt Lake
country, into NeW Memco and Arizona, and thence into Mex1co The Umpgquas:
-“in Oregon, and the Navajos and dread Apaehes of the Méxican border, belong ‘to
this widely distributed. family, and speak’ the common stock language spoken
by their northern.brothers along ‘the Tanana and Yukon. Throughout’ their
wide-southern migration they have everywhere preserved and. are characterlzed
by a wild and roving dispositioh, and of all the native tribes of North America
they more neatly than any other are fitly described as “ unclvrhzed nat1ve
tribes.” “Roche v. Washmgton, 19 Ind. 53, 56, 81 Am Dec.: 876. " The Tinneh
tribes of ‘Alaska were uncivilized native tribes-at the date. of the treaty with
Russm, and the evidence in thls case Shows that the band for Whrch this sult 1s' o
brought still occuples that. plane of culture : : - '

~In addition to the Athapascan stock:, occupyma ‘uhe mterlor o:f'
Alaska ‘the native population of the Terrltory ‘may. be classified  as
‘the Esklmos, the Aleuts; and the Thlinkets. -In southeastern Alaska
also are found the’ Haidas and T51mpsean Indians.: -The latter came
to Alaska a half century ago with Father Duncan, an English mis-
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gy sionary,, and founded Metlakatla on: Annette Island near Ketchlkan. '
" This island was subsequently ‘made an Indian reservation, the only
one in Alaska; and more than 500 natives:live there today.: With i

_ them, however, we are not: pa,rtlcularly concerned as they 2 are perhaps ~
“the farthest.advanced of any of the native tribes and no longer

follow the native.custom of.marriage and: divorce. The Eskimos,
found along the shores of ‘the Arctic' Ocean .and on the islands of -
Bermg Sea and the ‘Aleutian chain, numbermg nearly 20,000; con:

_ stitute the bulk ‘of the native population: Of these natives, those, |
-who like their Athapascan nelghbors of the interior, still hve undell—k =

the primitive conditions in regions remote and: dﬂﬁ(;ult of access,
influenced by superst1t10n and’ following the ‘crude customs inherited -

- from thelr ancestors; should undoubbedly e classed as among the

“uncivilized tribes " referred: to in the Treaty: of 1867. S
" As to the marriage clistoms prevailing among these- pr1m1t1Ve peo—»

“ple,- considerable 1nformat10n has-been furnished by- the librarian

‘and curator of the Territorial lerary and-Museum, consisting of :
excerpts and: quotatlons from various writers who have iny estlga,ted

‘the subject; notably Father Ivan Veniaminov, whojin 1840, became
the first Greek Bishop of Alaska, and:is regarded as‘one of the most
careful and authentic recorders of the customs of the Alaskan natives.

* T also have before me a memorandum prepared by Mr. dharles W.

)

. Hawkesworth, Actmg Chief of the Alaskan: D1V1Slon, Junegit, Alaska, - s
dated July :27,.1932; d1scussmg the customs of these natives past

:and present. Therefrom it is disclosed. that: ‘the: marrlage customs

~of ‘these. people;: though varying somewhat in minor details among
“the different ‘tribes, do not differ materially from the customs of

the American Indians; that these custoris have long been established

E :and are in:vogue toda,y among -the tincivilized tribes, save where,
under: the guiding hands of the missionaries, the natives have been *

"~ converted. to the Christian faith and their marriages legalized in
“accordance with the Territorial’ laws. Vit aving: already. determined

that these people: occupy the same general relation to the Federal -
Government as-the American Indians and are to be judged by the

‘same general laws: and rules, it follows in the absence of some _provi- .

“sion to the contrary, that the marriages among them by . native cus-

tom should be accorded  the . same legal recognition ‘and “sanctity
which the courts of this country have umformly extended to similar,.
relations among: the American: Indians. True the Alaskan natives,
with the sole exception.of the Metlakatlas, do not reside upon reserva- =
‘tions, but in this respect they are no different from the Amerlcan '
tribes in earlier times. Congress has declared. that- they shall not -

~be disturbed in the possession of lands in their use .and occupancy
~and claimed by them- (Sec. 8, act of May 17, 1884 23 Stat. 26) ; and

whether further protectlon shall be extended to ,them( by the setting -
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aside of specific reservations for their-use. is a. matter ‘of policy .as-
et undéterm’ined. - Not is the fact that no treaties have been made
. with them by the Federal Governiment of any "signiﬁcance‘%\As was.
- said in Nagle v. United Stotes (191 Fed. 141)3 .~ .
R 3 Hs\hoiildk be borne in mind, howéver, that. it ‘has long since been declared to
be' the policy of Congress:-not-to treat further with the Indians:astribes... Act
of March 8, 1871, 16 Stat. 544, 566. ~Ever since the passage: of -that act,:Qon-

- . giess has: governed the Indians by law; and not'by treaty, and thé policy fffords

cogent reason why general laws should apply to individual Indjans.in Alaska
“as-well as elsewhere. IR . e o i S
/The organic act of August 24, 1912 (37 Stat. 512), with limitations
‘not herevmaterial,festablished and. vested. in the législature of the
- Territory of Alaska legislative authority, pursuant-to which thev.’lavirs-
hereinbefore referred to, regulating marriage among the inhabitants-
of the Territory, were enacted.. Similar.laws, however,. were in
force in. the American commonwealths, notwithstanding which, as
we have seen, the courts, both State and Federal, have recognized the
validity of marriages among the Indians by tribal custom.. There
would seem to be:no good reason why, in the .absence of any:Federal -
law upon the subject, an exception should be made in the case of the
Alaska ,na,tives‘by' holding them. to a stricter: rule than that which .
prevails 4S to the American Indians. The ‘organic act contains no
‘provision l;»nvalidatirig‘ the ‘native customs,. nor is stch a provision
" found in any other Federal legislation of which: 1. am aware.. In
‘the absence of a definite: expression upon the subject by. Congress,
in whom' the paramount ‘authority. over ‘these people undoubtedly

b ‘vests, the correct rule to apply, in my opinion,-is that laid by the:

Supreme.‘Court of the United: States in United ‘States v. Quiver,
‘supra, holding that the relations of the Indians among themselves
“in-matters of this kind are to- be controlled by the -customs. of the
tribe, save where Congress: expressly or clearly directs otherwise. -
, ' In general, therefore, it is my opinion that marriage among those =
natives constituting the uncivilized tribes, if entered into in accord-. -
“ancé with their long-established customs, should be recognized as
valid until Congress directs otherwise, irrespective:of the Territorial
laws, which, I hold; for reasons stated above, do not apply to such’
- cases: ~/?41n reaching this conclusion, no attempt is made, of course, to"
" Tay do'wn specific rules governing all cases, as the validity of a mar-
riage in any given case must, in the nature of things, be determined
according to the facts and circumstances peculiar to that.case. -
Approved : RS SR T
. Jos. M. Dixon, :

B Fir.s*_tAS"sz’stant" Secretary
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ROOS v. ALTMAN ET. AL (ON PETITION)

Demded September 11;, 1932 B

STOCK-RAISING - HOMESTEAD—DEsIGNATION—ArFmAvrTs——MINEBAL LANDS:

The essential ‘prérequisites to’ the allowance’ of ‘a stock-raising ‘homestead
ent1y are that the tracts apphed for ‘be' unappropnated -unreserved public
land de51gnated as stock-ralsmg land, ‘and: supported by an. affidavit: to
the eft‘ect that no part of the: land is cla1med occupled ‘or+ bemg worked

- under the mining laws. : : H

"REGOBDS—PUBLIO LAND—MiINiNG CLATM.

The fact that ‘the records of: the ‘Lahd Department show that a tract of

~public land is free’from claim of any kind'-is ‘not concluswe that the land .

has not been vahdly appropnated under’ ‘the mlnmg laws
'MrNING CLAIM——SEGREGATION—POSSESSION :

A v'ahd mmmg 1ocat1on, so 1ong as it is mamtamed in accordance w1th the
: mmlng law, segregates the “land therem from . the pubhe domam/ and
confers an exclusive possessmy r1ght upon the loeator

STocK-RAIerG HOMESTEAD—APPLICATION——OCCIIPANCY

It is. mcumbent upon.an apphcant Who seeks to enter or select land unier
the nonmmeral public land Jdaws.to furnish evidence of 1ts condmon as’
-to prlor occupation: and appropmatmn e e
STOCK—RAISING HOMESTEAD——APPLICATION—PATENT——MINING CLAIM—MISREPRE«
: SENTATION-—TRUSTEES. | S el . . . ;
.~Applications and proofs of a homestead entryman are. er pa/rte not adver-
.- sary,.and- if he migrepresents. the- facts. whmh it is h1s duty to d1sclose
and obtams a -patent based theleon, When there was ‘a- preex1st1ng valid
mining locatlon on the. ground ‘he may be declared a trustee for the beneﬁt'
of the: locator at the suit. of -the latter. .. . :
STOCK-RAISING HOMESTEAD——NONOCCUPANCY AFFIDAVI’I‘——MINING CLAIM——EVI-
DENOE—BURDEN oF. PROOF.: : .
“When~a homestead entry. is allowed tupon the fa1th of an aiﬁdawt by the‘
homesteader that the land is not occupied or appr opmated under the mmmw
‘ laws the: burden of ‘proof will -be upon-one claiming adversely under. an
alleged mining Iocatwn to show. that the ‘entry was not rlghtfully allowed
STOCK- RAISING HOMESTEAD—RECOR.DS———EBR.OR

Allowance of an entry under the stock-rai g homeste'adkact of land's desfg—
- pated under that act and free from record appropnatlon and contest after
) comphance with the:law and: refrulatmns, is not erroneous becaunse. of ithe.
‘existence,  of matters _which would have rendered it. mvahd but which
did not appear. ; ™ : e :
STooK-RAISING HOMESTEAD—MINING GLAIM—EVIDENCE T
A requested exclusion of & 'mining- claim. from a stock-ralsmg homestead
.. - entry,is an admission by the entryman of its present existence, but not
necessarily of its. va11d1ty : - . .
SToCK: RAISING HOMESTEAD——APPLIOATION———MINING GLAIM——SEGREGA’I‘ION Srm-«
: VEY—-EVIDE‘NCE ’
An apphcatwn for a homestead entry wh1ch excludes an- alleged mlnmg
claim from a legal subdivision ‘and Teguests a segregatlon survey without
. digclosing a basrs for the segreganon is merelsr an apphcatlon for 1ndeﬁmte;
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h fractmns of the subd171s1on, 1neapab1e of deﬁmtlon in areal extent and'
location; and‘is not. subject to allowance .

BTOOK- RAISING HOMEsTEAD—APPchTION——MININn CLAIM——-SEGREGATION SUR—
Y——FINAL CERTIFICATE—PATENT. : . . :

_'The . allowance of an appllcatmn f01 a stock~ra1s1ng homestead entry, in

. which - the applicant requests. the exclusmn of an unsegregated mmmg ;
. 'elaim,. upon condition.. that patent would not. issue, until -a. segregatlon.
.survey should be made and final certlﬁcate conformed theleto, 1s W1thout
autherity of law and has no ’legal effect. - . : :

Srocx <RATSING HOMESTEAD——-CONTEST—IVIINING CLAIM—_-MINERAL Sunvnr—-
'EVIDENGE. . PR o :

If a mlneral clalmant brlngs a contest agamst a regularly allowed home-'
stead ‘entry and wuses:an oﬂic1a1 mineral survey ‘of; his claim as ev1dence'
of the existence of conflict, the survey isnot conclus1ve as to the locatlon
of his ela1m and the entryman has the right to 1mpeach it in -the Land
‘Department, if ‘not made in aecordan.ce Wlth the law and regulatwns

©or if it 4§ fraudulent ‘or’ erroneous. o S :

S700K-RAISING HOMESTEAD—CONTEST——MINERAL ENTB.Y
- The allowance of a mineral entry for land embraced w1th1n a stock ra1s1ng s
homestead entry, though the Iatter may’ be voidable, ig contrary to well
“gettled “rules, and-it is’ unnecessary to dJsregard them ‘in “order-that the
mineral - claimant may brmg a contest to an’ issue”™ agalnst the stock-'
ra1S1ng ‘entry. S L GO e
STOOK-RAISING HOMEBTEAD——CONTEST—ANSWEB:—DISOLAIMER:——MINING CLAIM—
: EVIDENcn——BURDEN -OF PROOF’ i . : ; .
Where the homestead entryman, in- his answer to a contest d1sc1a1ms any
; j'mterest in" the ground within® certain 'mining cldims in"so far ‘as they
overlap his entry, ‘and 'asks for the exclus1on of the- same from ‘his- entry
to the extent of conflict, but questlons “the ‘extent- ‘of confliet’ alleged the
“-mineral contestant is relieved: of" the burden of proving the ‘validity:.of.
. —hlS clan:n leavmg only the questmn of the extent-of conflict to be- 11t1gated
,’STOOK “RaTsiNg HoMBSTEAD—MINING CLAIM——-MINERAL SURV’EY—PLAT—-EVIDENOE

“Where the plat and field ‘notes of & mineéral survey, of which the Land De-
partment takes official mnotice, primae’ facze establishies-a. conflict bétween a
“mining claim and a ‘homestead entry, ‘such ev1dence w111 be regarded as
conclusive” unless successfully: 1mpeached L E :

EpwaRDS, Asszstomt Seoretwry : o
C. R. Altman and Bayard Sulhvan, Who were allowed ‘to make
~ mineral entries Las Cruces 043463 and 043464, have filed written re-
quest that the order and notice of hearing d1rected by Departmental
. decision of July 28,1932, involving the question of priority of right
‘between'the' claunants of the Minnie and Key lode ‘claims embraced -
in’ 048463, and stock-raising homestead entries 035041 036247 and
‘041372 made by Alford Roos, be recalled and vacated.

The reason assigned for the request is that Roos'in h1s answer and
others responses to contest 5308 of said mineral claimants agamst his
ventrles above. mentloned disclaimed any right or interest in the
ground covered by the anle and Key locatlons and called attention

<
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to hlS apphcatmns 036247 and 04:137 2, ‘wherein he’ petltloned for' the
exclusion ‘of! these locations, among others, from hig entry by segre-

~ gation survey Roos has filed a: petition resisting-the request on the
ground ‘that if granted it'would in effect award to the mineral claim:
ants a portion- of the: subd1v151ons ‘embraced” in his ‘entries,” upon U
Whlch he had established settlement and made: improvements.: ’
The mineral apphcants include a request for the: dismissal of the-
protest of Roos against the Nickel and Nannie: V. lode: claims, in-
volved in 043464, on the ground that‘there is concededly no’ conflict
between those claims ‘and the Roos entrles The Tequests W111 be
considered asa petition for the exercise of superv1sory authorlty by

~ the Secretary. '
In considering this; motlon the Department is, confronted on the
threshold, with an anomalous situation ar1s1ng from procedure taken
with respect to these contendmg claims, in which ‘mineral entry and
nonmmeral entry, antagonistic as’ to. the excluswe rlght to the pos-

¢ session:of the. surface, have been allowed for the same areas of land,
in contravention of ‘a fundamental rule of the Department that two

entries for the same tract must riot exist at ‘the same time. * Whitney

~v. Magwel] (2 L.D. 98); Henry CLff (3 LD. 216); MoAmnney V.
McNamam (3 L.D. 552) ; Legan v. Thomas (4 L.D. 441) ; Russell v. =
“Gerold (10L.D: 18) ; Melvin'P. ¥ates (11 LD, '556) 5 Swirims 3 v. Ward‘
(13 L.D. 686); Elda Mining and Milling Oo. (29 L.D. 279) ’

‘The question’ therefore to be determined is, whether" from errors

- apparent of record one or the other opposing. entry should be forth=

‘with -canceled for: 1nva11d1ty, or whether a liearing should be had to

determine’ by extrinsic evidence whether ‘the mineral -or nonmlneral .
entryman ‘has the better  right to the land’ ‘common to both- entries.”

. In arriving at. such. determlnatlon only. facts materlal to the in-
qmry and official - action - that created the situation will be’ stated.
September 4;.1926, Roos made- entry. 032819 for ‘certain: tracts in
T.17° S, R. 12 W., NNM.P.M. - September 6, 1927, he made’ apphca—' ‘

- tion for addltlonal entry 035041, which after des1gnat10n was allowed
May 18, 1928, and included, among otheér tracts, SE14NE1, Sec. 31
of:the same townshlp January 12, 1928, he ﬁled 086247 for certain

" “other. tracts in: the same township' 1nelud1ng lot 9 of Sec..31. The
application spe(nﬁcally requested segregatlon survey and exclusion -
0t certain mining claims; among: them “ unpatented Little Goat,

Ruth, Key as shown. by -courses and 'bearings on plat transmltted o

with: thls apphcatmn and: attached hereto.”. The plat referred to
- depicted areas in Lot:9-as covered by the Key, Little Goat and other
claims: - In ‘response to a requirement of ‘the register on. February

186, 1928 ‘hefiled a duly-corroborated  affidavit wherein he declares

o as to SE%NE% and lot 9, Sec. 31 and- as, to ‘certain: other fracts - ‘
182662—33—vo:, 54——4 s

~ : !
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applied “for, “that no part ‘of said: lands',is,_cleimed,, occupied: or
being worked under the mining laws.”  March 9, 1929, the Commis-
sioner held the request for survey premature and- dlrected that: the
entryman be notified, “ that when he is prepared to submit final proof,
if he will notify. thlS office, the matter will again be.given con51dera-
“ tion,” statlng as Teasons for this action: that—. :

 Indsmuch as® thrs land-is «in
clgims, ‘patented “and” unpaterited,

. the present time be plemature It also appears that there are nearby one: or
. 'more other pendmg nonmmeral apphcatmns and it may be found desirable

to.prepare  a new plat covering all pending entrles, ‘and possﬂ)ly mcludmg see:

tlons 29,730, etc.,, in their entu‘ety .

March 23, 1929, Roos, urgmg allowance of that entry, btated

* "4‘ there 1s now but oneé part of a clalm to have segregated out of my )

homestead application, that is the’ part of the Little Goat unpatented mining
elalm showi on’the before mentioned plat™T Vﬁled Wlth application 036247, as
“that'part ig used for residence purposes by one Ambros-Vigil and. I do not want
to-hold:that, +*- *.#% T do not.see any .reason for withholding allowance-of

036247 because -of delaymg :segregation survey,’ whlch can.come-at: any time

as the Gommrssmner says; T E ¥

. June 15, 1929, the Commissioner returned entry 036247 for. allow- =

' ‘ance, stating it Would be subject to all: conﬂlctmg mining clanns, reit-
erating -that a segregation survey. and plat. would ‘be. premature.
Entry was allowed July 22, 1929. October 10, 1929 ‘the. Comnns-

sioner advised the entryman as follows:

:The fact that a segregation: plat. must- eventually be prepared in order to

actually delmeate the Yesulting lotting after, elimination of areas:covered by

your entries in conflict with mineral claims, will not delay you in submlttmg

i ﬁnal proof and will not delay action thereon or 1ssuance of ﬁnal certificate.
However patent w111 not issue. until after. segregatmn plat has been prepared
and  the “entry and final certificate conformed thereto “of which you' will be
- given: ample notice by the register. ‘An entry upoh Whlch acceptable proof has
been’ oﬁered is considered: a perfected entry :

January 29, 1930, Roos filed appllcatlon 041372 Whlch 1ncluded
lot 10, of said Sec. 81, but, “ Excluding from lot 10, T. 17 S., R. 12°W.,

M., Surveys 1258, Lucky Bill 1022, Rio Grande; No. 2, 1028, Phoenix

and unpatented Minnie, Clyde, Altman, Clalmant and segregatlon
survey requested.” :

No affidavit as required by Clreular No. 738 was filed. To the
contrary, Roos had averred in the affidavit of February. 16, 1928,
above: mentloned that lot 10 with ~certain - other sublelsuons
@ %% gre not subject to homestead entry by myself for the fol-

“lowing reasons: That said lots are entirely or almost entlrely covered
with valid, subsisting; ex1st1ng claims, to W1t % Lot 10 by
the Amerlcan, L. C. Jones, claimant. W e

mmerahzed dlstrlct w1th numerous ‘mining '
V‘d'masmuch 4§ fnal“proof hds not been
submitted by:the homestead entryman, a -new plat of these sections. would at'
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After the’ curmg of certam defects of no: bearmg here, on: June 20‘

o 1930 the application’ was: returned-to the local office for suspension

‘pending designation of a subdivision other than lot 10.

October 2, 1930, Altman.and. Sullivan, the present pet1t1oners, ﬁled
“contest 5308 allegmg that .the Minnie and- Key lodes: were in, con-
- flict with entries: 035041, 036247 and 041372 in so far-as they em-

‘braced SE%NE%, lots: 9 and 10, Sec. 81, and that the claims were.
prior; valid and subs1st1ng mining: clauns They also’ protested”
~against the final proof made by Roos on October 4, 1980... Notice
.of contest wis issued and on October 25; 1930, Roos ﬁled answer in
which he denied that any part of the Mmme and Key lodes was:
within the SE14NE1; Sec. 31; that the Minnie had been abandoned,

- and a new claim located ‘over the same ground on March 19, 1927;
- that both clalms ‘were not valid because of lack of d1scovery He S

Vfurther a,lleged : ~ R

‘This entryman denies. the allegatlons that the glound coveled by said Key
and Minnie are covered.in’part :by the said homestead entries’ of contestee, for
the ‘réason that-in his apphcat' 0 f01 “homestead. entry, he specrﬁcally asked
Tor a. segregatlon survey: to excl‘ ¢ ain mining clzums :that he: speclﬁcally
excluded the said Mihnie claim w ies wholly within' lot 10, aforesald as
filed on by his serial No. 041372, as is of record in the Land Office; that entry- -
man “specifically excluded the ground coversd by the said Key e1a1m as’'is
shown in yellow on the blue print.plat attached to this answer ‘and nade a

. part thereof anil which is-an identicalicopy - of the one filed with the entryman’ s i
apphcatwn to homestead. serial: No. 035041 and made a part of sald apphcatmn
and-now a part of the! records ‘of the Land Office; and the same. shows that’ all
the land south and” southeast of the thtle Goat lode claim was excluded flom

-~ his, entry with segregatmu survey requested

Roos requested a d1sm1ssal of the conteet An' accompanymg paper
styled a demurrer repeated. the same allegation in substance. i
‘Based upon- above-quoted portions of the answer, November 3
1930 the contestants filed what, they styled a “ motion for allowance
of contest 2 contendlncr that the answer was a disclaimer of 1nterest_
in the claims and that ‘they joined with contestee in an apphcatmn

for a. sedregatlon survey. They alleged that at their instance.an

official mineral survey of the claims had been ordered and their- inten-

. tion was to a,pply for patent thereto, and prayed that the homestead
entries be canceled to the extent of the Key and Minnie lodes. Mean-’

" while entry 041372 had been allowed by the recrlster on October 30,
1930.

Passmg on the pleadlngs in the contest proceedmgs, by letter of"
November 15, 1930, the Commissioner stated, “ the most satisfactory
method of estabhshmg whether. there is in fact a confhct and whether
the claims are valid mining’ clalms is by means of an official survey

‘and by patent proceedmgs upon the two claims.” The Tegister was .

»1nstructed to take no further actlon in contest 5308 and told that

PR
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“ The contestants will be expected. to proceed promptly with their- -
“.gurvey, application for-patent and ‘patent proceedmgs,” and ¢ If
reasonable diligence is'not shown, the’contestee may: bring the matter'
~to the attention of this office; ”-that the question of-conflict between
_the mining claim and entry 035041 as to SEL/NE1 Sec. 31, would.
be-established by the official survey ‘of the former; and- Whether or
‘not the mineral claims were valid and should be seorretrated ‘could mot.
be: determmed until” ﬁnal proof on: the ‘mining claiing” had been
submltted :

S On; the same date, N ovember 10, 1930 the Commlssmner adv1sed
the register that the patented: claims ‘must be segregated prior to
the: patentmg of ‘the homestead entry, but ‘before any :unpatented
~claims can be segregated, their segregability’ must be established, and

that he had no such information as to the- Little Goat, Ruth or Key: = ;

’ _claims; that nothmg would be done until an expected Teport was
received from the field service. - He stated that if Vigil, the claimant
of the Little Goat. claim, desired to safeguard the surface area he

should contest the homestead entry’; that segregation survey: of ‘an
unpatented mlmng “claim“was ‘Dot Warranted ‘on Tequest of either .

 homestead or mineral claimant; ‘that as “ ‘the burden of proof was
" _primarily upon the person _asserting. 2 mining clalm and if When
the homestead entry: is ready for cons1derat10n for patent no claim
has been properly asserted, the homesnead entry may: be patented

- without reference to the mining claim.”  On the same date, a mineral . -

protest by S. M. Lutz agamst apphcatlon (then an’entry) 04137‘)
was denied. as not-in proper form to constitute.an. apphcatlon to
- contest. - It was stated that if the owner of an unpatented mining
claim “ desires to retain ownership o fthe surface aiea, it is incumbent
upon him to assert and establish before th1s office by due procedure
the pllorlty and validity of the mining claim.” "Treating 041872
‘on-the assumption that it continued to be merely an application, the -

Commissioner said that if Lutz applied for patent to h1s cla,lm it

~ would be given precedence over the Roos application.

March 81, 1931, pursuant to the Commissioner’s preV1ous instruc-
tions, Altman and Sullivan filed apphcatlon 043463 for- patent to the ’
‘Minnie and Key lodes. The official plat of survey ‘thereof *(M.S.

9020)  shows portions of the Key claim and an ad]omlntr ‘claim,

Little Goat, within lot 9, and that the Minnie lode is partly within
- lot 10 and slightly overlaps SE1,NE1; Sec. 31. TFinal certificate

" and entry were allowed June 19, 1981.. June 22, 1931, Roos peti-
tioned the Department to 1nst1tute corntest against both apphcatlons, ’
043463 and 043464, alleging, .as to each claim involved, lack of dis-
" covery of ‘mineral and insufficient ‘patent expenditure, and in the
event his petition was denied to' allow him opportumty to enter -
private ‘contest against the ‘Minnie and Key lodes. October 25,

RN T A BT U PRI TN VR R
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1931 the Commlssmner 1nst1tuted proceedmgs, Contest No 55531
.agamst ‘allof the: stock- -raising . entries of Roos, charging noncom-.
pliance with the residence and’ 1mprovement requlrements, and: also, ‘

that his:entries. conflicted with prior ‘existent valid mining claims, = - e

among those enumerated being the Minnie, Key and Little Goat.
-Nevenber -10,:1981;; the Commissioner dismissed. Roos’s. protest as

. the ground that that issue would be dec1ded in the Government pro- -
<ceeding; refused to: institute adverse ‘proceedings- requested by Roos
and held his protest defective in form, but permitted. him to file'a
- properly - corroborated : duphcate challenging the sufficiency of the
development work on the Minnie and Key lodes. .Roos appealed.
He also filed, December 18, 1981, another. protest contammg the same
<charges and the saine pleas in substance as in his original, and ask-
ing for certain. conﬁdentlal and :other: 1nformat10n, personal inspec-
~ tion of the claims by the register, and another field examination. .

‘February 4, 1932, the Department affirmed certain Commissioner’s
- -decisions denymg, substantially “the spec:lal requests of Roos and

"“_f}?'approvmg the. action.on: his:protest and: directed ;prosecution. of the

" Government . proceedmg .March 17, 1932, the Department modified

- this decision to the extent of dlrectmg another field examination -and
report.. Upon consideration of ‘this report, the Department, in the -
decision of June 28, 1932, held that the evidence would not establish -
the charges relatmg to fallure of comphance with the homestead:
requirements, took notice that the . examiners had listed the Key and

o the chargé of lacl of discovery on the Minnie and, Key claims on

. Minnie among the prior valid claims, of the pendency of the respec--

~tive protests of Roos and Sullivan and Altman, and dismissed the

“Government’s proceedm and directed that the question of pr1or1tyr
and. Vahdlty of the mining claims be litigated at.a hearing on the
private protests, the burden of proof bemg placed on: the miperal

-claimants..

The essent1al prerequ1s1tes to the allowance of a stock ralsmg
entry are that the tracts applied for be unappropr1ated unreserved:.

public land and. that they be designated as stock-raising lands {(sec:

tion 1,-act of December 29,1919, 89 Stat. 862), and that the entry-
man ﬁle an affidavit in accordance with Instructions of May 7, 1921,
Circular No. 788, which in. support. of ‘an. additional apphcatlon
‘should contain the allegation, “that no part of said land is claimed,

occupied, or being ‘worked under’ the mining laws.” - The fact that'
the records of the Land Department show that the land is: frea. from
claim of any kind is not conclusive. that the land has not, been validly -
appropriated under the mining laws. Cosmos. Exploration. Co. v.
Gray Eagle 011 Co. (112 Fed. 4, 16; affirmed 190-U.S. 301). It i is

well understood. that no notation. of mlmng claims is necessary or is

made “on; the 1ecorols of the Land Department ‘but a valid location,
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50 long as 1t is kept: up ine accordance with the: Immng law, segre-
gates the land therein: from:the pubh(} domain and confers an-exclu-.
_sive possessory right upon the locator.- St. Lowis Min. & Mill. Oo.
v. Montana Min. Co. (171 U S. 650 655) C’Zzpper