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ERRATA
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PREFACE

In 1883 the Department of the Interior began publication of the
more important decisions of the Land Department with the view
to preserving in authentic manner and in permanent form convenient
for reference a line of consistent precedents in departmental rulings
illustrating the land laws of the United States. Prior to that time
the only published decisions of the Department were those by private
reporters, the more familiarly known being Brainard, Copp, and
Lester. As originally conceived, the publication entitled " Decisions
of the. Department of the Interior relating to the Public Lands ", and
thereafter referred to as the " Land Decisions ", pertained almost
exclusively to matters coming under the jurisdiction of the General
Land Office and a few matters from the' Indian Office. Gradually
the jurisdiction of the Department has been enlarged by the creation
of new bureaus, among them being the Bureau of Reclamation, the
Geological Survey, and the National Park Service. Many new laws
have been enacted and policies established relating to the' Indians
and Indian affairs. New and important problems in other bureaus
and services are constantly arising and call for solution. This has
been notably the case as to activities connected with or growing out
of the National Industrial Recovery Act. Consequently, there has
been an increasingly growing demand for the publication of decisions
by the Secretary and his Assistant Secretaries, and opinions by the
Solicitor, relating to matters other than those pertaining to the
public lands. On July 7, 1930, the Secretary issued an order amend-
ing the title so as to read " Decisions of the Department of the In-
terior ", and directing that thereafter leading decisions and important-
opinions relating to all activities of the: Department be published
in future volumes. Including this volume, 54 volumes have been
published, covering the period from July 1881 to September 30,
1934. Volumes 1 to 52 are referred to as the "Land Decisions."
(L. D.). The abbreviation " I. D." when used in cited decisions of
the Department and in the opinions of the Solicitor has reference
to volume 53 and later volumes of this work.
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Dempsey, Charles H. (42 L. D. 215) ; modi-
fied, 43 L. D. 300.

Dennison and Willits (11 C. L. 0. 261)
overruled, 26 L. D. 122.

Deseret Irrigation Co. et al. a. Se-vier River
Land and Water Co. (40 L. D. 463)

.overruled, 51 L. D. 27.
Devoe, Lizzie A. (5 L. D. 4); modified, 5

L. D. 429.
Dickey, Ella I. (22 L. D. 351) ; overruled,

32 L. D. 331.
Dierks, Herbert (36 L. D. 367); overruled

by the unreported case of Thomas J.
Guigham, March 11, 1909.

Dixon a. Dry Gulch Irrigation Co. (45
L. D. 4); overruled, 51 L. D. 27.

Douglas and Other Lodes (34 L. D. 556)
modified, 43 L. D. 128.

Dowman v. Moss (19 L. D. 526) ; overruled,
25 L, D. 82.

Dudynmott v. Kansas Pacific R. R. Co. (5
C. L. 0. 69) ; overruled, 1 L. D. 345.

Dumphy, Elijah M. (8 L. D. 102) ; over-
ruled, 36 L. D. 561.

Dyche v. Beleele (24 L. D. 494); modified,
43 L. D. 56.

Dysart, Francis J. (23 L. D. 282); modified,
25 L. D. 188.

East Tintic Consolidated Mining Co. (41
L. D. 255) ; vacated, 43 L. D. 80.

Easton, Francis E. (27 L. D. 600); over-
ruled, 30 L. D. 355.

El Paso Brick Co. (37 L. D. 155); over-
ruled so far as in conflict, 40 L. D. 199.

*Elliott v. Ryan (7 L. D. 322) ; overruled,
8 L. D. 110. (See 9 L. D. 360.)

Emblem v. Weed (16 L. D. 28) ; modified,
17 L. D. 220.

Epley v. Trick (8 L. D. 110) ; overruled,
9 L. D. 360.

Erhardt, Finsans (36 L. D. 154); over-
ruled, 38 L. D. 406.

Esping v. Johnson (37 L. D. 709); over-
ruled, 41 L. D. 289.

Ewing v. Rickard (1 L. D. 146); overruled,
6 L. D. 483.

Falconer v. Price (19 L. D. 167) ; over-
ruled, 24 L. D. 264.

Fargo No. 2 Lode Claims (37 L. D. 404)
modified, 43 L. D. 128.

Farrill, John W. (13 L. D. 713) ; overruled
so far as in conflict, 52 L. D. 473.

Febes, James H. (37 L. D. 210) ; overruled,
43 L. D. 183.

Ferrell et al. v. Hoge et al. (18 L. D.
81) ; overruled, 25 L. D. 351.

Fette v. Christiansen (29 L. D. 710)
overruled, 34 L. D. 167.

Field, William C. (1 L. D. 68) ; over-
ruled so far as in conflict, 52 L. D. 473.

Fish, Mary (10 L. D. 606) ; modified, 13
L. D. 511.

Fisher v. Heirs of Rule (42 L. DI 62, 64)
vacated, 43 L. D. 217.

Fitch v. Sioux City and Pacific R. R. Co.
(216 L. and R. 184)-; overruled, 17 L. 1).
43.

Fleming v. Bowe (13 L. D. 78) ; overruled,
23 L. D. 175.

Florida, State of (17 L. D. 355) ; reversed,
19 L. D. 76.

Florida, State of (47 L. D. 92, 93) ; over-
ruled so far as in conflict, 51 L. D. 291.

Florida Mesa Ditch Co. (14 L. D. 265)
overruled, 27 L. D. 421.

Florida Railway and Navigation Co. v.
Miller (3 L. D. 324) ; modified, 6 L. D.
716; overruled, 9- L. D. 237.

Forgeot, Margaret (7 L. D. 280) ; overruled,.
10 L. D. 629.

Fort Boise Hay Reservation (6 L. D. 16)
overruled, 27 L. D. 505.

Freeman, Flossie (40 L. D. 106) ; overruled,
41 L. D. 63.

Freeman v. Texas Pacific R. R. Co. (2 L. DB
550) ; overruled, 7 L. D. 18.

Fry, Silas A. (45 L. D. 20) ; modified, 51
L. D. 581.

Galliher, Marie (8 C. L. 0. 57) ; overruled,
1 L. D. 17.

Gallup v. Northern Pacific Ry. Co. (unpub-
lished) ; overruled so far as in conflict,
47 L. D. 304.

Garlis v. Borin (21 L. D. 542); see 39
L. D. 162, 225.

Garrett, Joshua (2 C. L. 0. 1005) ; over-
ruled, 5 L. D. 158.

Garvey v. Tuiska (41 L. D. 510) ; modified,
43 L. D. 229.

Gates v. California and Oregon R. R. Co.
(5 C. L. 0. 150) ; overruled, 1 L. D. 336-

Gauger, Henry (10 L. D. 221) ; overruled,
24 L. D. 81.

Gleason v. Pent (14 L. D. 375; 15 L. D.
286); vacated, 53 I. D. 447.

Gohrman v. Ford (8 C. L. 0. 6); overruled,
4 L. D. 580.

Golden Chief "A" Placer Claim (35 L. D.
557) ; modified, 37 L. D. 250.

Goldstein v. Juneau Town Site (23 L. D.
417) ; vacated, 31 L. D. 88.

Gotebo Town Site v. Jones (35 L. D. 18)
modified, 37 L. D. 560

Gowdy v. Connell (27 L. D. 56) ; vacated,
28 L. D. 240.

Gowdy v. Gilbert (19 L. D. 17) ; overruled,
26 L. D. 453.

Gowdy et al. v. Kismet Gold Mining Co.
(22 L. D. 624) ; modified, 24 L. D. 191.

Grampian Lode (1 L. D. 544) ; overruled,
25 L. D. 495.

Gregg et al. v. State of Colorado (15 L. D.
151) ; modified, 30 L. D. 310.

Grinnell v. Southern Pacific R. R. Co. (22
L. D. 438) ; vacated, 23 L. D. 489.

*Ground Hog Lode v. Parole and Morning
Star Lodes (8 L. D. 430) ; overruled, 34
L. D. 568. (See R. R. Rousseau, 47 L. D.
590.)
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Guidney, Alcide (8 C. L. 0. 157) overruled,
40 L. D. 399.

Gulf and Ship Island R. IR. Co. (16 L. D.
236) ; modified, 19 L. D.'534.

Gustafson, Olof (45 L. D. 456); modified,
46 L. D. 442.

Halvorson, Halfor K. (39 L. D. 456); over-
ruled, 41 L. D. 505.

Hamilton, Hiram M. (51 L. D. 51); over-
ruled in part, 54 I. D. 36.

Handsbrough, Henry C. (5 L. D. 155)
overruled, 29 L. D. 59.

Hardee, D. C. (7 L. D. 1)- overruled, 29
L. D. 698.

Hardee v. United States (8 L. D. 391;
16 L. D. 499) ; overruled, 29 L. D. 698.

Hardin, James A. (10 L. D. 313) ; revoked,
14 L. D. 233.

Harris, James G. (28 L. D. 90); overruled,
39 L. D. 93.

Harrison, Luther (4 L. D. 179) overruled,
17 L. D. 216.

Harrison, W. R. (19 L. D. 299); overruled,
33 L. D. 539.

Hart v. Cox (42 L. D. 592) ; vacated, 260
U. S. 427. (See 49 L. D. 413.)

Hastings and Dakota Ry. Co. v. Christen-
son et al. (22 L. D. 257) ; overruled, 28
L. D. 572.

Hayden v. Jamison (24 L. D. 403); va-
cated, 26 L. D. 373.

Haynes v. Smith (50 L. D. 208); over-
ruled, 54 I. D. 150.

Heilman v. Syverson (15 L. D. 184); over-
ruled, 23 L. D. 119.

Heinzman et al. v. Letroadec's Heirs of al-
(28 L. D. 497) ; overruled, 38 L. D. 253.

Heirs of Davis (40 L. D. 573) ; overruled,
46 L. D. 110.

Heirs of Philip Mulnix (33 L. D. 331)
overruled, 43 L. D. 532.

*Heirs of Stevenson v. Cunningham (32
L. D. 650; modified, 41 L. D. 119. (See
43 L. D. 196.)

Heirs of Talkington v. Hempding (2 L. D.
46) ; overruled, 14 L. D. 200.

Heirs of Vradenburg et al. v. Orr et al. (25
L. D. 323) ; overruled, 38 L. D. 253.

Helmer, Inkerman (34 L. D. 341) ; modi-
fied, 42 L. D. 472.

Henderson, John W. (40 L. D. 518); va-
cated, 43 L. D. 106. (See 44 L. D. 112,
and 49 L. D. 484.)

Henning, Nellie J. (38 L. D. 443, 445) ; re-
called and vacated, 39 L. D. 211.

Herman v. Chase et al. (37 L. D. 590;
overruled, 43 L. D. 246.

Herrick, Wallace H. (24 L. D. 23); over-
ruled, 25 L. D. 113.

Hess, Hoy, Assignee (46 L. D. 421); over-
ruled, 51 L. D. 287.

Hickey, M. A., et at. (3 L. D. 83); modi-
fied, 5 L. D. 256.

Hildreth, Henry (45 L. D. 464) ; vacated,
46 L. D. 17.

Hindman, Ada I. (42 L. D. 327); vacated
in part, 43 L. D. 191. -

H-Toglund, Svan (42 L. D. 405) ; vacated, 43
L. D. 538.

Holden, Thomas A. (16 L. D. 493); over-
ruled, 29 L. D. 166.

Holland, G. W. (6 L. D. 20) ; overruled, 6-
L. D. 639; 12 L. D. 436.

Hollensteiner, Walter (38 L. D. 319); over-
ruled, 47 L. D. 260.

Holman v. Central Montana Mines Co. (34
L. D. 568),; overruled so far as in con-
flict, 47 L. D. 590.

Hon v. Martinas (41 L. D. 119); modified,
43 L. D. 197.

Hooper, Henry (6 IL. D. 624) ; modified, 9:
L. D. 86, 284.

Housman, Peter A. C. (37 L. D. 352)
modified, 48 L. D. 629.

Howard, Thomas (3 L. D. 409) ; see 39 L.
D. 162, 225.

Howard v. Northern Pacific R. R. Co. (23
L. D. 6); overruled, 28 L. D. 126.

Howell, John H. (24 L. D. 35) ; overruled,
28 L. D. 204.

Howell, L. C. (39 L. D. 92) ; see 39 L. D.
411.

Hoy, Assignee of Hess (46 L. D. 421)
overruled, 51 L. D. 287.

Hughes v. Greathead (45 L.: D. 497) ; va-
cated, 49 L. D. 413. (See 260 U. S. 427.)

Hull et al. v. Ingle (24 L. D. 214) ; over-
ruled, 30 L. D. 258.

Huls, Clara (9 L. D. 401) ; modified, 21 L..
D. 377.

Hyde, F. A. (27 L. D. 472) ; vacated, 28.
L. D. 284.

Hyde, F. A., et al. (40 L. D. 284) ; over-
- ruled, 43 L. D. 381.
Hyde eto a. v. Warren et al. (14 L. D. 576;

15 L. D. 415) ; see 19 L. D. 64.

Ingram, John D. (37 L. D. 475) ; see 43
L. D. 544.

Inman v. Northern Pacific R. R. Co. (24
L. D. 318); overruled, 28 L. D. 95.

Interstate Oil Corporation and Frank 0.
Chittenden (50 L. D. 2623; overruled so
far as in conflict, 53 I. D. 228.

Iowa Railroad Land Co. (23 L. D. 79; 24
L. D. 125) ; vacated, 29 L. D. 79.

Jacks v. Belard et al. (29 L. D. 369); va-
cated, 30 L. D. 345.

Jackson Oil Co. v. Southern Pacific R. R.
Co. (40 L. D. 528) ; overruled, 42 L. D.
317.

Johnson v. South Dakota (17 L. D. 411)
overruled, 41 L. D. 22.

Jones, James A. (3 L. D. 176); overruled,
8 L. D. 448.

Jones v. Kennett (6 L. D. 688); overruled,
14 L. D. 429.

Kackmann, Peter (1 L. D. 86); overruled,
- 16 L. D. 464.

Remper v. St. Paul and Pacific R. R. Co.
(2 C. L. L. 805) ; overruled, 18 L. D. 101.
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Ming v. Eastern Oregon Land Co. (23 L. D.
579) ; modified, 30 L. D. 19.

Kinney, E. C. (44 L. D. 580) ; overruled so
far as in conflict, 53 I. D. 228.

Xinsinger v. Peck (11 L. D. 202) ; see 39
L. D. 162, 225.

Xiser v. Reach (17 L. D. 25) ; overruled,
23 L. D. 119.

Knight, Albert B., et al. (30 L. D. 227)
overruled, 31 L. D. 64.

XKnight v. Heirs of Knight (39 L. D.. 362,
491; 40 L. D. 461) ; overruled, 43
L. D. 242.

Xniskern v. Hastings and Dakota By. Co.
(6 C. L. 0. 50); overruled, 1 L. D. 362.

Molberg, Peter F. (37 L. D. 453); over-
ruled, 43 L. D. 181.

Lrigbaurn, James T. (12 L. D. 617), over-
ruled, 26 L. D. 448.

Krushnic, Emil L. (52 L. D. 282, 295) ; va-
cated, 53 I. D. 42, 45. (See 280 U. S.
306.)

Lackawanna Placer Claim (36 L. D. 36)
overruled, 37 L. D. 715.

:Lamb v. Ullery (10 L. D. 528) ; overruled,
32 L. D. 331.

largent, Edward B., et al. (13 L. D. 3971
overruled 42 L. D. 321..

Larson, Syvert .(40 L. D. 69); overruled,
43 L. D; 242.

Lasselle v. Missouri, Kansas and Texas Ry.
Co. (3 C. L. 0. 10).; overruled, 14 L. D.
278.

SLas Vegas Grant (13 L. D. 646; 15 L. D.
58) ; revoked, 27 L. D. 683.

Laughlin, Allen (31 L. D. 256) ; overruled,
41 L. D. 361.

Laughlin v. Martin (18 L. D. 112); modi-
fied, 21 L. D. :40.

Law v. State of Utah (29 L. D. 623);
overruled, 47 L. D. 359.

Lemmons, Lawson H. (19 L. D. 37) ; over-
ruled, 26 L. D. 389.

Leonard, Sarah (1 L. D. 41); overruled,
16 L. D. 464.

Lindberg, Anna C. (3 L. D. 95); modified,
4'L. D. 299.

Linderman v. Wait (6 L. D. 689) ; over-
ruled, 13 L. D. 459.

*Linhart v. Santa Fe Pacific R. R. Co. (36
L. D. 41) ; overruled, 41 L. D. 284. (See
43 L. D. 536.)

Little Pet Lode (4 L. D. 17) ; overruled,
25 L. D. 550.

Lock Lode (6C L. -D. 165); overruled, 26
L. D. 123.

Lockwood, Francis A. (20. L. D. 361)
modified, 21 L. D. 200.

Lonergan v. Shockley (33 L. D. 238);
overruled, 34 L. D. 314; 36 L. D. 199.

Louisiana, State of (8 L. D. 126) ; modi-
fied, 9 L. D. 157.

Louisiana, State of (24 L. D. 231) ; va-
cated, 26 L. D. 5.

Louisiana, State of (47 L. D. 366).; over-
ruled so far as in conflict, 51 L. D. 291. '

Louisiana, State of (48 L. D. 201) over-
ruled so far as in conflict, 51 L. D. 291.

Lucy B. Hussey Lode (5. L. D. 93) over-
ruled, 25 L. D. 495.

Luton, James W. (34 L. D. 468); overruled,
35 L. D. 102.

Lyman, Mary 0. (24 L. D. 493); overruled,
43 L. D. 221.

Lynch, Patrick (7 L. D. 33) ; overruled, 13
L. D. 713.

McBride v. Secretary of the Interior (8
C. L. 0. 10) ; modified, 52 L. D. 33.

McCalla v. Acker (29 L. D. 203); vacated,
30 L. D. 277.

MeCornick, William S. (41 L. D. 661, 666)
vacated, 43 L. D. 429.

*McCraney v. Heirs of Hayes (33 L. D. 21)
overruled, 41 L. D. 119. (See 43 L. D.
196.)

McDonald, Roy, et al. (34 L. D. 21); over,
ruled, 37 L. D. 285.

*McDonogh School Fund (11 L. D. 378)
overruled, 30 L. D. 616. (See 35 L. D
399.)

McFadden et al. v. Mountain View Mining
and Milling Co. (26 L. D. 530) ; vacated,
27 L. D. 358.

McGee, Edward D. (17 L. D. 285) ; over-
ruled, 29 L. D. 166.

McGrann, Owen (5 L. D. 10); overruled,
24 L. D. 502.

McGregor, Carl (37 L. D. 693); overruled,
38 L. D. 148.

Mceernan v. Bailey (16 L. D. 368) ; over-
ruled, 17 L. D. 494.

tMcKittrick Oil Co. v. Southern Pacific R.
R. Co. (37 L. D. 243) ; overruled, 40
L. D. 528. (See 42 L. D. 317.)

McNamara et al. v. State of California (17
L. D. 296) overruled, 22 L. D. 666.

MePeek v. Sullivan et al. (25 L. D. 281)
overruled, 36 L. D. 26.

Madigan, Thomas (8 L. D. 188); overruled,
27 L. D. 448.

Maginnis, Charles P. (31 L. D. 222) over-
ruled, 35 L. D. 399.

Maginnis, John S. (32 L. D. 14); modified,
42 L. D. 472.

Maher, John M. (34 L. D. 342); modified,
42 L. D. 472.

Mahoney, Timothy (41 L. D. 129) ; over-
ruled, 42 L. D. 313.

Makela, Charles (46 L. D. 509) ; extended,
49 L. D. 244.

Makemson v. Snider's Heirs (22 L. D. 511)
overruled, 32 L. D. 650.

Malone Land and Water Co. (41 L. D.
138); overruled in part, 43 L D. 110.

Maneyj John J. (35 L. D. 250); modified,
48 L. D. 153.

Maple, Frank (37 L. D. 107) ; overruled,
43 L. D. 181.

Martin v. Patrick (41 L. D. 284) ; over-
ruled, 43 L. D. 536.

Mason v. Cromwell (24 L. D. 248) ; vacated,
26 L. D. 369.
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Masten; E. C. (22 L. D. 337) overruled,
25 L. D. 111.

Mather et ah. v. Hackley's Heirs (15 L. D.
487); vacated, 19 L. D. 48.

Maughan,. George W. (1 L. D. 25); over-
ruled, 7 L. D. 94.

Maxwell and Sangre de Cristo Land Grants
(46 L. D. 301) , modified, 48 L. D. 88&

*Mee v. Hughart et al. (23 L. D. 4551
vacated, 28 L. D. 209. In effect rein-
stated, 44 L. D. 414, 487; 46 L. D. 434;
48 L. D. 195, 346, 348; 49 L. D. 260, 662.

*Meeboer v. Heirs of Schut (35 L. D. 335);
overruled,. 41 L. D. 119. (See 43 L. D.
196.)

Mercer v. Buford Townsite (35 L. D. 119)
overruled, 35 L. D. 649.

Meyer, Peter (6 L. D. 639) ; modified, 12
L. D. 436.

Meyer. v. Brown (15 L. D: 307); see 39
L. D. 162, 225.

Miller, Edwin J. (35 L. D. 411) ; overruled,
43 L. D. 181.

Miller v. .Sebastian (19 L. D. 288) ; over-
ruled, 26 L. D. 448.

Milner and North Side-R. R. Co. (36 L. D.
488) ; overruled, 40 L. D. 187.

Milton et al. v. Lamb (22 L. D. 339)
overruled, 25 L. D. 550.

Milwaukee,- Lake- Shore and Western iRy. Co.
(12 L. D. 79) ; overruled, 29 L. D. 112.

Miner v. Mariott et al. (2 L. D. 709)
modified, 28 L. D. 224.

Minnesota and Ontario Bridge Company (30
L. D. 77) ; no longer followed, 50 L. D.
359.

*Mitchell v. Brown (3 L. D. 65) ; overruled,
41 L. D. 396. .(See 43 L. D. 520.)

Monitor Lode (18 L. D. 358) ; overruled, 25
L. D. 495.

Moore, Charles H. (16 L. D. 204); over-
ruled, 27 L. D. 482.

Morgan v. Craig (10 C. L. 0. 234) ; over-
ruled, 5 L. D. 803.

Morgan v. Rowland (37 L. D. 90); over-
ruled, 37 L. D. 618.

Moritz v. Hinz (36 L. D. 450) ; vacated, 837
L. D. 382.

Morrison, Charles S. (36 L. D. 126) ; modi-
fied, 36 L. D. 319.

Morrow et al. v. State of Oregon et al. (32
L. D. 54) ; modified, 33 L. D. 101.

Moses, Zelmer R. (36 L. P. 4738); overruled,
44 L. D. 570.

Mountain Chief Nos. 8 and 9 Lode Claims
(36 L. D. 100) ; overruled in part, 36
L. D. 551.

Mt. Whitney Military Reservation (40 L. D.
315); see 43 L. D. 33.

Muller, Ernest (46 L. D. 243) ; overruled,
48 L. D. 163.

4uller, Esberne K. (39 L. D. 72) ; modified,
39 L. D. 360.

Mulnix, Philip, Heirs of (33 L. D. 331)
overruled, 43 L. D. 532.

Nebraska, State of (18 L. D. 124) ; over-
. ruled, 28 L. D. 358. 0

Nebraska, State of, v. Dorrington (2 C. L-
L. 647) ; overruled, 26 L. D. 123.

Neilsen v. Central Pacific R. R. Co. et al..
(26 L. D. 252) ; modified, 30 L. D. 216.

Newbanks a. Thompson (22 L. D. 490)
overruled, 29 L. D. 108. 

Newlon, Robert C. (41 L. D. 421); over--
ruled, 43 L. D. 364.

New Mexico, State of (46 L. D. 217),; over-
ruled, 48 L. D. 98.

New Mexico, State of (49 L. D. 314) ; over--
ruled, 54 I. D. 159.

Newton, Walter (22 L. D. 322); modified,.
25 L. D. 188.

New York Lode and Mill Site (L B. D..
513) ; overruled, 27 L. D. 373.

*Nickel, John R. (9 L. D. 388) ; overruled,.
41 L. D. 129. (See 42 L. D. 313.)

Northern Pacific R. R. Co. (20 L. D. 191)
modified, 22 L. D. 224; overruled, 29,
L. D. 550.

Northern Pacific R. R. Co. (21 L. D. 412;:
23 L. D. 204 25 L. D. 501) ; overruled,.
53 I. D. 242. (See 26 L. D. 265; 33-
L. D. 426; 44 L. D. 218; 177 U. S. 435.)

Northern Pacific Ry. Co. (48 L. D. 573);
overruled so far as in conflict, 51 L. D_
196. (See 52 L. D. 58.)

Northern Pacific R. R. Co. a. Bowman (T
L. D. 238); modified, 18 L. D. 224.

Northern Pacific R. R. Co. v. Burns (6 L..
D. 21) ; overruled, 20 L. D. 191.

Northern Pacific R. B. Co. v. Loomis (2L
L. D. 395) ; overruled, 27 L. D. 464.

Northern Pacific R. R. Co. v. Marshall
et al. (17 L. D. 545); overruled, 28
L. D. 174.

Northern Pacifici R. R. Co. v. Miller (7
L. D. 100) ; overruled, 16 L. D. 229.

Northern Pacific R. R. Co. v. Sherwood (28
L. D. 126) ; overruled, 29 L. D. 550.

Northern Pacific R. R. Co. v. Symons (22
L. D. 686) ; overruled, 28 L. D. 95.

Northern Pacific R. R. Co. v. Urquhart (8
L. D. 365) ; overruled, 28 L. D. 126.

Northern Pacific R. R. Co. v. Walters et al.
(13 L. D. 230) ; overruled so far as in
conflict, 49 L. D. 391.

Northern Pacific R. R. Co. v. Yantis (8
L. D; 58) ; overruled, 12 L. D. 127.

Nyman v. St. Paul, Minneapolis, and Mani-
toba Ry. Co. (5 L. D. 396); overruled,
6 L. D. 750,

O'Donnell, Thomas J. (28:L. D. 214) ; over-
ruled, 35 L D. 411.

Olson v. Traver et al. (26 L. D. 350, 628)
overruled, 29 L. D. 480; 30 L. D. 382.

Opinion A. A. G. (35 L. D. 277) ; vacated,
36 L. D. 342.

Opinion of Solicitor, August 8, 1933 (M.
27499) ; overruled, 54 I. D. 402.

Oregon and California R. R. Co. v. Puckett
(39 L. D. 169) ; modified, 53 I. D. 264,
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Oregon Central Military Wagon Road Co.
v. Hart (17 L. D. 480) ; overruled, 18
L. D. 543. .

Owens et al. v. State of California (22 L.
D. 369) ; overruled, 38 L. D. 253.

Pacific Slope Lode (12 L. D. 686); over-
ruled, 25 L. D1. 518.

Papini v. Alderson (1 B. L. P. 91), modi-
fied, 5 L. D. 256.

Patterson, Charles E. (3 L. D. 260); modi-
fied, 6 L. D. 284, 624.
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Wass v. Milward (5 L. D. 349) ; vacated,
44 L. D. 72. (See unreported case of
Ebersold v. Dickson, September 25, 1918.)

Waterhouse, William W. (9 L. D. 131)
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Watson, Thomas D. (4 L. D. 169) ; modified,
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Willis, Cornelius, et al. (47 L. ). 135)
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effect overruled so far as in conflict, 49
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NoTE.-The abbreviations used in this title- refer to the following publications:
"B. L. P." to Brainard's Legal Precedents in Land and Mining Cases, vols. 1 and 2;
" C. L. L." to Copp's Public Land Laws, edition of 1875, 1 volume, edition of 1882,.
2 volumes, edition of 1890, 2 volumes; "C. L. O." to Copp's Land Owner, vols. 1-18;

" I. D." to Decisions of the Department of the Interior, beginning with vol. 53; " L. and R."

to records of the former division of Lands and Railroads; " L, D." to the Land Decisions
of the Department of the Interior, vols. 1-52.-Editor.
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1908, February 21 (36 L. D. 278),

location of warrants, scrip, certifi-
cates, etc…---------------------- 22

1909, July 17 (38 L. D. 75), removal
of timber from mineralized land_. 26

1913, March 25 (42 L. D. 22), free
use of timber on nonmineral pub-
lic lands… ----------------. 29

1914, May 22 (43 L. D. 254), dispo-
sition of applications, filings, etc._ 400

1914, September 26 (43 L. D. 408),
second homestead and desert-land
entries __ --------------- _----_ - 269

1915, March 20 (44 L. D. 32, 33),
agricultural entry of mineral lands. 177

1916, February 26 (44 L. D. 572),
proceedings in contests … … --- 214

1920, March 11 (47 L. D. 437), oil
and gas regulations ____-_ 8_____ 35, 86

1920, October 6 (47 L. D. 463, 470),
appendix to oil and *gas regula-
tions…----------------------- 173

1920, October 6 (47 L. D. 474), oil
shale placer claims…--_------_- 244

1922, May 1 (49 L. D. 1, 6), pref-
erence homestead rights to sol-
diers, etc… __-- _____--_______- 496

1922, September 19 (49 L. D. 281),
exchange of lands in San Juan,
McKinley, and Valencia Counties,
New Mexico… ------ -22

1923, March 30 (49 L. D. 506), des-
ignation of lands in national for-
ests…_ _ - 465

1924, April 5 (50 L. D. 364), expira-
tion of prospecting permits_------ 164

1924, May 20 (revised Dec. 18,
1928), second homestead and des-
ert-land entries________…__-_____ 269

1924, May 20 (50 L. D. 443, 466),
desert-land entries…------------- 430

1925, January 2 (51 L. D. 1), stock-
raising homesteads_-_______- _ 244

1925, February 13 (51 L. D. 51),
abstracts of title, lieu selections_ 86

1925, July 21 (51 L. D. 167), non-
mineral applications filed after ap-
plications for prospecting permits. 243

1925, September 17 (51 L. D. 202),
nonmineral applications filed after
applications for prospecting per-
mits (modified) …________-______- 243

1926, May 25 (51 L. D..457), entries,
etc., on lands containing springs. 148, 206

1926, December 22 (51 L. D. 647),
sulphur prospecting permits, etc.,
Louisiana_ ___________-______- 36

1927, February 21 (52 L. D. 40),
bond required, oil and gas per-
mits…8 _---- __-- ________--____-S6, 347

1928, April 23 (52 L. D. 353),
abandonment of wells … ________ 181

1928, August 22 (52 L. D. 476),
leasing of lands for airports and
aviation fields___ - __________- 496

1928, December 1 (52 L. D. 516), ex-
piration of prospecting permits--- 143

1928, December 18 (50 L. D. 443,
466), desert-land circular, revised_ 430

1930, March 6 (53 I. D. 54), ex-
change of lands in San Juan, Mc-
Kinley, and Valencia Counties,
New Mexico… ______- __-_-_- 22

1930, May 6. (53 I. D. 102), credit
for military service________ ___ 199

1930, June 9 (53 I. D. 127), with-
drawal of oil shale lands ______… 191

1930, July 3 (53 I. D. 137), leases,
oil and gas, of lands under rail-
roads… --- _------------------- 141

1930, August 16 (53 I. D. 173), lands
containing medicinal springs--- 206

1931, April 3 (53 I. D. 346), stock-
raising homesteads in petroleum
reserves ----- ----- ----- --_ - 191

1931, June 4 (53 I. D. 386), unit op-
eration of oil and gas permits and
leases _ -___----------------- 373

1932, March 3 (54 I. D. 127), in-
formation for prospective home-
steaders________________--_____ 127

1932, April 4 (53 I. D. 640), per-
mits subject to unit operation-_-_ 149

1932, May 20 (53 I. D. 663), final
proof on homestead entries…_____ 139

1932, June 20 (53 I. D. 704), exten-
sion of time, potash prospecting
permits… ___-- _____________- 164

1932, July 15 (54 I. D. 7), exten-
sion of time on oil and gas pros-
pecting permits …_ ________ 7

1932, July 21 (54 1. D. 134), infor-
mation in regard to mining claims
on the public domain___--------- 134

1932, July 22 (45 I. D. 11), exten-
sions of time for payments on
homestead entries on S. 1/, of
former Colville Indian Reserva-
tion, Wash… __-- ___________-__ 11

XXXII



CIRCULARS AND INSTRUCTIONS CITED, ETC.

1932, August 3 (54 I. D. 21), ex-
change of lands in San Juan,; Mc-
Kinley, and Valencia Counties, New
M exico ----------------

1932, August 15 (54 I. D. 26), free
use of timber on vacant, unre-
served lands _____--- _____-_

1932, August 16 (54 I. D. 34), sul-
phur production - -------------

1932, August 24 (54 I. D. 139), ex-
tension of period for submission
Of final proof on homestead en-
tries

1932, September 22 (54 I. D. 140),
sale of lands under section 17, act
of February 25, 1920 ____-_

1982, October 19 (54 I. D. 85), bonds
in connection with oil leases;
amendment to regulations_______

1932, December 8 (54 I. D. 107),
Wisconsin lands erroneously mean-
dered

1933, January 4 (54 I. D. 141), res-
ervoir rights-of-way under act of
March 3, 1891__-___-----_

1933, January 31 (54 I. D. 149),
assignments, etc., of interest in oil
and gas prospecting permits _____

1933, February 23 (54 I. D. 164),
extensions of time under potash
permits ___-------------------

1933, February 25 (54 I. D. 174), in-
dividual surety bonds_______-____

1933, March 2 (54 I. D. 179), aban-
donment of wells on oil and gas
prospecting permit lands

1933, March 3 (54 I. D. 181), sus-
pension of annual payments of ren-
tal under coal, oil, and/or gas
leases

1933, March 24 (54 I. D. 194),
amendment to regulations govern-
ing recognition of persons repre-
senting claimants before the De-
partment of the Interior and its
bureaus

1933, March 31 (54 I. D. 199),
credit to homestead settlers and
entrymen for military service in
Indian wars extended to soldiers'
widows ------------ _I

1933, April 1 (54 I. D. 200), ex-
change of lands in New Mexico..

1933, April 26 (54 I. D. 205), lands
in Utah added to the Navajo In-
dian Reservation __-___-___

1933, May 4 (54 I. D. 207), mining
locations in Prescott National
Forest, Arisz ____-- __________

1933, May 18 (54 I. D. 214), pro-
vision for appeals, etc., by special
agents in charge _________-__

1933, May 25 (54 I. D. 215), sus-
pending annual assessment work
on mining claims ____-____
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1933, June 10 (54 I. D. 226), coal
trespass regulations_-----------
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classified, or reported as valuable
for sodium and/or sulphur _-__

1933, July 1i (54 I. D. 242), stock-
- raising homestead entries in Geo-

logical structures of producing oil
or gas fields -

1933, July 11 (54 I. D. 246), home-
stead applications for lands in
patented private land claims_____

1933, July 28 (54 I. D. 263), fur-
nishing data as to military service
in connection with final proofs---

1933, August 5 (54 I. D. 269), Cir-
cular No. 354, relative to second
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and Circular No. 474, relative to
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1933, August 19 (54 I. D. 270),
tracings and duplicates showing
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regulations governing fur farming
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1933, September 12 (54 I. D. 288),
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mits; change in method of han-
dling _--_--___________

1933, September 18 (54 I. D. 289),
ceded Chippewa Indian lands, Min-
nesota, restored to homestead en-
try from withdrawal _________

1933, September 22 (54 I. D. 305),
agricultural entry of lands with-
drawn as valuable for mineral
subject to lease _-__-_____

1933, October 30 (54 I. D. 318), coal
land regulations (Circular 679)
amended

1933, November 20 (54 I. D. 331)
regulations to govern sale of lots
in town of Newell, within the
Belle Fourche irrigation project,
South Dakota_-----------------

1933, December 9 (54 I. D. 345),
measure of damage in timber tres-
pass cases _________-_____

1934, January 24 (54 I. D. 350),
coal-prospecting permits and leases

1934, February 1 (54 I. D. 352),
coal-lease applications_____-__-__

1934, March 29 (54 I. D. 400), si-
multaneous applications for oil
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1934, April 24 (54 I. D. 429), re-
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1934, May 29 (54 L. D. 482), sus-
pending annual assessment work
on mining claims ._____---------

1934, June 15 (54 T. D. 515), ab-
sences from homestead lands be-
cause of economic conditions.--

1934, July 18 (54 I. D. 545), second
homestead entries; act of June
21, 1934… ----- _-__----_------

1934, July 31 (54 I. D. 549), as-
signments of interests in oil and
gas permits .-------------------
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1934, August 1 (54 I. D. 553), res-
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vation. _-- _______-____

1934, August 10 (54 I. D. 559), res-
toration of lands formerly Indian
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tensions of time for payments on
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dian lands __------__________
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1190, July 16 (1 Stat. 130), lots,
District of Columbia _-__-____- 321

1802, May 2 (2 Stat. 175), sale of
lots, District of Columbia ______ 321

1807, March 3 (2 Stat. 440), private
land claims, Louisiana -_-_-_ 434

1816, April 29 (3 Stat. 324), sale of
lots, District of Columbia … ____ _ 321

1836, May 20 (5 Stat. 31), patent to
land -1---------------------_ 152

1850, September 9 (9 Stat. 452),
sees. 36 in New Mexico townships_ S8

1851, March 3 (9 Stat. 631), private
land claims- -_--_--__-__-__ 611

1854, May 30 (10 Stat. 277), Ne-
braska organic act … _=___=_ _ 10

1854, July 22 (10 Stat. 308), sur-
veyors-general … __- ____-_____-11, 360

1862, May 15 (12 Stat. 387), estab-
lishment Department of Agricul-
ture - _ --------------_ 447

1862, July 1 (12 Stat. 489), right-
of-way of U. P. Ry. Co--------_ 10

1864, March 14 (13 Stat.: 22), Super-
- vising Architect of Treasury---- 323

1864, April 19 (13 Stat. 47), school
sections, Nebraska… _- ____-'- 10

1864, July 2 (13 Stat. 365), North-
ern Pacific land grant -- 588, 589

1866, July 27 (14 Stat. 292), right-
of-way, A. & P. R. R. Co --__ 11

1867, March 2 (14 -Stat. 466), lots
* in District of Columbia __-__ -…321

1871, March 3 (16 Stat. 544), In-
dian tribes… _______ _ 46

1872, March 1 (17 Stat. 32), wild-
life in Yellowstone National Park. 122

1877, March 3 (19 Stat. 370), rent
of buildings, District of Columbia- 826

1878, June 3 (20 Stat. 88), timber
lands… _ __-___- __-__-__- 26

1880, June 15 (21 Stat. 199), treaty,
Ute Indians… 3 __--- ___----- 561, 562

1882, July 28 (22 Stat. 178), treaty,
S Ute Indians ____--_-_____-_- 562

1883, March 3. (22 Stat. 590), In-
dian tribal funds_-________-__ 77

1884, May 17 (23 Stat. 26), Alaskan
natives ----------------------- 45

1884, July 4 (23 Stat. 96), Indian
homesteads… _______-_____-92, 206

1884, July 4 (23 Stat. 101), attor-
neys, etc., practicing before De-
partment… _--_______________-_- 194

1884, July 5 (23 Stat. 103), aban-
doned military reservations…_____- 553

1885, March 3 (23 Stat. 340), treaty
Umatilla Indians -- ------ 564

1887, February 4 (24 Stat. 379), in-
terstate commerce…------------- 490

1887, February 8 (24 Stat. 388), In-
dian allotments … 66 ___-__-es, 164, 299

1888, February I8 (25 Stat. 35),
railroad grant for right-of-way. 393

1888, August 1 (25 Stat. 357), pur-
chase or condemnation of land by
United States -- ________ 282

1889, January 14 (25 Stat. 642),
Chippewa Indians, Minnesota---- 69,

289, 561, 564
1889, March 1 (25 Stat. 757), In-

dian treaty------------------- 396
1889, Marih 2 (25 Stat. 854), addi-

tional homesteads … _ _ 463
1890, May 2 (26 Stat. 81), Arkansas

laws extended to Indian Territory_ 298
1890, August 30 (26 Stat. 391),

isolated tracts __--___-___-____- 538
1890, October 1 (26 Stat. 651),

forest reservations, California---- 483
1890, October 1 (26 Stat. 658),

treaty, Round Valley Indians---- 561
1891, February 28 (26 Stat. 796), in-

demnity school selections … ____ 206
1891, March 3 (26 Stat 854), Pri-

vate land claims __ …_-_-370, 608
1891, March 3 (26 Stat. 989), agree-

ment with COeur d'Alene Indians& 66
1891, March 3 (26 Stat. 1093), tim-

ber cutting _--_---- _--__-26, 30
1891, March 3 (26 Stat. 1095), res-

ervoir rights-cf-way … _- ____- 141
1891, March 3, see. 8 (26 Stat.

1099), suits to annul patents__ 475
1891, March 3 (26 Stat. 1103), for-

est reservations … _-_-_- ____- 532
1892, June 17 (27 Stat. 52), treaty,
l California Indians_______-______- 562

1894, May 7 (28 Stat. 73), Yellow-
stone National Park -- ___ 124

1894, July 16 (28 Stat. 107), Utah
Enabling Act… __------ __-206

1894, August 8 (28 Stat. 264), right-
of-way grant- -_---____-_______ 394

1894, August 24 (28 Stat. 502), re-
organization of railroad company_ 393

1895, March 2 (28 Stat. 895), treaty,
Wichita Indians … _ _ 564
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1896, June 10 (29 Stat. 388), treaty,

San Carlos Indians…------------- 561
1897, June 4 (30 Stat. 35), lieu

selection…----------------______ 532
1898, June 28 (30 Stat. 495), Curtis

Act…-- - - - - - - - - - - - 110, 299
1898, July 1 (30 Stat. 570), public

parks…-------------- ---- -_ 302
1898, July 1 (30 Stat. 614), con-

trol of public buildings_________- 323
1898, July 1 (30 Stat. 618), expor-

tation of timber… ___-________- 27
1898, July 1 (30 Stat. 620), North-

ern Pacific lieu lands _-____-__ 591
1899, March 2 (30 Stat. 993), North-

ern Pacific lands … ___- __- _- 588
1899, March 2 (30 Stat. 995), Mount

Rainer National Park … ______ 252
1899, March 3 (30 Stat. 1233),

rights-of-way… ____--_______-__ 156
1900, May 17 (31 Stat. 179), free

homesteads … ____-_______-562, 563
1901, March 3 (31 Stat. 1439), ex-

portation of timber … _- __-_ - 27
1902, May 3 (32 Stat. 188), in-

demnity school selections________- 206
1902, May 27 (32 Stat. 263), treaty,

Utah Indians…-------------__ 562
1902, June 17 (32 Stat. 388), Rec-

lamation Act__________-92, 216,256,264
1903, January 31 (32 Stat. 790),

subpoena of witnesses__________- 276
1903, February 2 (32 Stat. 791),

cattle inspection… ___ _ 599
1903, March 3 (32 Stat. 1144), pri-

vate land claims ---612
1904, April 21 (33 Stat. 224), irri-

gated lands of Yuma Indians---- 92
1904, April 23 (33 Stat. 254),

treaty, Sioux Indians …3______--_ 562
1904, April 23 (33 Stat. 302),

treaty, Flathead Indians…_-_--_-_- 561
1904, April 27 (33 Stat. 352),
- treaty, Crow Indiansa…_______-_ 561
1904, April 28 (33 Stat. 547), ad-

ditional homestead entries…____-340, 463
1905, January 27 (33 Stat. 616),

Alaska roads and trails … _______ 126
1905, February 7 (33 Stat. 702),

California forest lands …-___-- 483
1905, March 3 (33 Stat. 1016),

Wind River I n d i a n s, Wyo-
ming… ____-- _____--___-_-196, 562

1906, March 22 (34 Stat. 80), Col-
ville Indians, Washington … __ 11, 562

1906, April 16 (34 Stat. 116), sale
of lots_ ___--__----_____-___ 331, 417

1906, April 26 (34 Stat. 140), serv-
ice in Indian schools … _______ 110

1906, May 8 (34 Stat. 182), Indian
allotment…----------------_____ 66

1906, May 14 (34 Stat. 192), roads
and trails in Alaska ____ _ 126

1906, June 11 (34 Stat. 233), forest
homesteads… - __ _463

1906, June 12 (34 Stat. 255), Fed-
eral contracts…------------------ 282

1906, June 21 (34 Stat 325), Indian
allotments_________--__________ 66

1906, June 21 (34 Stat. 335),
treaty, Idaho Indians___________- 561

1906, June 27'(34 Stat. 116), sale
of lots…----------------------- 331

1906, June 28 (34 Stat. 539), In-
dian moneys…-----------------105, 343

1906, June 29 (34 Stat. 596), citi-
zenship… __-- ___--_--_________- 143

1906, August 21, (34 Stat. 124),
treaty, Lower Brule Indians_____- 562

1907, March 2 (34 Stat. 1230),
treaty, Sioux Indians … _______ _ 562

1908, May 27 (35 Stat. 312), Five
Tribes, Oklahoma _-_-___-71, 384, 422

1908, May 27 (35 Stat. 317, 365),
Mount Rainier National Park---- 252

1908, May 29 (35 Stat. 458), treaty,
Spokane Indians _________ _ 562

1908, May 29 (35 Stat. 460), treaty,
Cheyenne River Indians … 5 _-___- 662

1908, May 30 (35 Stat. 544), Dis-
trict of Columbia lands______-__ 320

1908, May 30 (35 Stat. 558), treaty,
Fort Peck Indians __-_______-_- 561

1908, June 5 (34 Stat. 213), treaty,
Kiowa, etc., Indians____________ 562

1909, February 25 (35 Stat. 647),
railroad rights-of-way _-_______- 398

1909, March 3 (35 Stat. 844), coal. 226
1910, May 27 (36 Stat. 440), treaty,

Pine Ridge Indians ____-__-_-__- 562
1910, May 30 (36 Stat. 448), treaty,

Sioux Indians…------------------ 562
1910, June 1 (36 Stat. 455), treaty,

North Dakota Indians ______ _ 561
1910, June 11 (36 Stat. 465), sale

of lots _______--______________- 331
1910, June 17 (36 Stat. 533), treaty,

Cheyenne, etc., Indians - 5 ______ 662
1910, June 20 (36 Stat. 557), New

Mexico Enabling Act__ 23, 179, 201,476
1910, June 22 (36 Stat. 563), coal- 226
1910, June 23 (36 Stat. 592), as-

signment of homesteads … _-_-__- 258
1910, June 25 (36 Stat. 699), Super-

vising Architect of Treasury…__ 323
1910, June 25 (36 Stat. 847), with-

drawal of public lands -- __-____138,
201, 222, 353, 539

1910, June 25 (36 Stat. 855), de-
ceased Indians' property_ 15, 72, 403, 556

1910, June 25 (36 Stat. 862), pine
timber lands… ___-_____- 290

1910, July 25 (36 Stat. 851), Court
of Claims…_ _________________ 388

1911, March 1 (36 Stat. 962), soil
conservation…-----------_-_____- 452

1911, March 3 (36 Stat. 1063),
Yuma Indians…_ _---- ___-_-_ 92

1911, March 4 (36 Stat. 1345), In-
dian allotments… _-_____-_____- 71
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1912, April 18 (37 Stat. 86), -Osage

Indians… ___-_------------- 558
1912, April 30 (37 Stat. 105), In-

demnity school land selection---- 179
1912, June 6 (37 Stat. 123), home-

stead residence __ _-______-_- 426
1912, August 9 (37 Stat. 265), rec-

lamation charges … _-_- ____-92, 258
1912, August 24 (37 Stat. 497),

withdrawal of public land …_-_-__ 138,
201, 223, 354, 539

1912, August 24 (37 Stat. 512),
Alaska Organic Act … ____ _ 46

1913, February 14 (37 Stat. 676),
treaty, Standing Rock Indians---- 862

1913, February 14 (37 Stat. 678),
restricted Indian allotments---- 18, 556

1913, December 19 (38 Stat. 242),
-Raker Act_________-8________ 316, 597

1914, March 12 (38 Stat. 305), res-
ervation of public land … 8 ______ 59

1914, July 17 (38 Stat. 509), agri-
cultural entry of- mineral lands_ 177,

222, 227
1914, August 1 (88 Stat. 582), In-

dian irrigation projects…_______-195, 337
1914, August 13 (38 Stat. 686), de-

linquent water users, reclama-
tion… __________----_____-86, 93, 258

1914, August 13 (38 Stat. 689),
annual appropriation of money_-- 217

1914, September 5 (38 Stat. 712),
second homestead and desert-land
entries… _________-- _________- 269

1915, March 4 (38 Stat. 1161), re-
lief in desert-land entries -429, 482

1916, July 3' (39 Stat. 349), ab-
sence from homestead … 8_-- - 516

1916, August 11 (39 Stat. 506),
Reclamation Act … _- ____ 257

1916, August 25 (39 Stat. 535),
National Park Act…______-___ 122, 156

1916, September 8 (39 Stat. 852),
sale of lots…_8 _-- _-_-_-___ 331

1916, December 29 (39 Stat. 862),
Stock-raising homestead act _ …_ 132,

242, 353, 532
1917, February 20 (39 Stat. 926),

second entries …… ___-_-_____- 545
1917, March 2 (39 Stat. 956),

Puerto Rico organic act __-_ 8_ 599
1917, March 5 (39 Stat. 1106), sal-

ary, Federal officers …__-_-__-__- 497
1918, March 21 (40 Stat. 458),

desert-land entries … _-__-____-_429, 432
1918, July 1 (40 Stat. 705), suit

in Court of Claims -__889-____ 389
1918, July 3 (40 Stat. 755), Migra-

tory Bird Treaty Act8 _-___-____ 517
1919, February 24 (40 Stat. 1057),

Revenue Act of 1918 … _ __ 220
1919, February 24 (40 Stat. 1148),

bonds- -88------------------- 85
1919, March 1 (40 Stat. 1269),

allotment of space in Government
buildings8 ____ - 322, 324
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1919, March 2 (40 Stat. 1272),

Dent Act… 273
1919, March 3 (40 Stat. 1321) ,

timber cutting 27
1919, November 13 (41 Stat. 354),

oil shale claim --- ____ 245
1919, December 29 (39 Stat. 862),

Stock-raising homestead act … 88 53
1920, February 14 (41 Stat. 408),

Indian irrigation lands … _____ 195
1920, February 14 (41 -Stat. 409),

irrigation, Indian lands ___ - 91
1920, February 25 (41 Stat. 437),

Mineral Leasing Act -- 7.
35, 165, 181, 183, 191, 222, 227, 247,
288, 312, 318, 333, 338, 350, 371,
465, 550,601.

1920, February 25 (41 Stat. 451),
sale of water, irrigation project& 417

1920, April 30 (45 Stat. 467), pat-
ent for invention … _____-_- 3888

1920, June 2 (41 Stat. 731), na-
tional parks, California ------- 122, 483

1920, June 5 (41 Stat. 917), gifts,
national parks… _-_______- 497

1921, January 11 (41 Stat. 1088),
timber cutting8 ____-______-___ 33

1921, March 3 (41 Stat. 1225), re-
conveyance, etc., of New Mexico
lands… _______________ _21

1921, March 3 (41 Stat. 1249), in-
vestment of Indian funds … ___ 261, 343

1921, March 3 (41 Stat. 1353),
rights-of-way… __-- __-_-__-_-__ 156

1921, November 9 (42 Stat. 212),
public highway rights-of-way_-_ 270, 297

1921, November 23 (42 Stat. 227),
Revenue Act of 1921____________- 220

1922, February 27 (42 Stat. 398),
timber exportation- -----------_ 27

1922, March 8 (42 Stat. 414), extin-
guishment of right-of-way8__ 398

1922, March 20 (42 Stat. 465), ex-
change of lands, national forests__ 36

1922, May 15 (42.Stat. 541), Recla-
mation Act contracts…_____-_____ 260

1922, December 28 (42 Stat. 1066),
settlement of claims--_ 209, 286, 300, 347

1923, January 24 (42 Stat. 1174),
deceased Indians' estates, fees---- 18

1923, March 4 (42 'Stat. 1445), des-
ignations in national forests ____ 463

1924, June 2 (43 Stat. 253), Alaska
natives… ____-- ___---__-18, 41

1924, June 4 (43 Stat. 376), taxabil-
ity of Indians' lands____________- 107

1924, June 7 (43 Stat. 654), con-
servation of natural resources---- 452

1924, December 5 (43 Stat. 672),
water users and associations … ___ 87

1925, February 10 (43 Stat. 830),
plant diseases _--__________-_ 454

1925, February 12 (43 Stat. 930),
flood control…__7- …-- --- _ 126

1925, February 25 (43 Stat. 981),
- second entries_-8___----_ 545, 546
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DECISIONS

OF THE)

DEPARTMENT OF THE INTERIOR
RICHARD M. LYMAN, JR.

DeeXed JtVy 7, 198E

SonDns' ADDITIOiVAL HOMESTEAD RIGHT-ASSIGNMENT-WIDOW; MINOR (THnI
IlEEN.

No right of additional entry -under sections 2306 and 230T of the Revised
Statutes inures to the minor children of a soldier who never made a
homestead entry and whose widow had remarried prior to and was the
wife of another at, the date of f adoption of the Revised Statutes, not-
withstanding the fact that such widow, during her. widowhood and prior
to the adoption of the Revised Statutes, may have made a homestead entry
for less than 160 acres of land.

Dixol\w, First Assistant Secretary:- ;

This is an appeal by Richard M. Lyman, Jr., from decision of the
(Commissioner of the General Land Office dated May 6, 1932, re-
jecting his 'application, as assignee of Julia E. Carney, daughter, and
one of the two surviving heirs -of Eliza Bump, widow of Hiram'
Bump, to enter, under sections 2306 and 2307 of the Revised Statutes,
the NWI/4SEI/4 Sec. 14, T. 21 N., R. 4 E., M.D.M., California.

The application is based upon the military service of Hiram Bump,
and the homestead entry No. 4415 of his said widow, made August
12, 1869, for the SE1/4SE'/4 Sec. 30, T. 6 N., R. 15 W., Ionia land
district, Michigan. Said application was filed February 12, 1932, and
was rejected primarily becatuse the tract applied for had previously
been withdrawn under the provisions of the Federal Water Power
Act of. June 10, 1920 (41 Stat. 1063). The -decision under review
also held, on authority of the case of Henry Fred Dan gberg (43 L.D.
544), that the additional right in question never existed, and on the
record presented this is the 'sole question for determination, the ap-'
pellant conceding that the land-was not subject to location.

The; record shows that Hiramn Bump rendered the. requisite mili-
tary service and died on or about January 12, 1866, without having.
made a homestead -entry. He left a widow,- the said Eliza Bump,
and three, minor children, two 'of whom' survive. As above stated,
the said widow, on August'12, 1869, which was prior to the adoption
of the, Revised Statutes, made homestead entry No..4415 for 40 acres
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of land in her own right as the head of a family. She remarried
in November, 1869, and-so far as the record-shows she remained the
wife of her second husband until her death in 1897.

The assignment from Julia E. Carney assumes that her mother, the
said Eliza Bump, became entitled to an additional homestead right
of 120 acres, and that the said Julia, as one of the surviving heirs,
succeeded to a moiety -(60 acres) of the right.

In the Dangbeerg ease, cited by the Commissioner, the Department
held (syllabus)-

No right of additional entry under sections 2306 and 2307 of the Revised
Statutes inures to the minor children of a soldier who never made a homestead
entry and whose widow had remarried prior to and was the wife of another
at the date of the adoption of the Revised Statutes, notwithstanding the fact
that such widow, during her widowhood and prior to the adoption of the Revised
Statutes, may have made a homestead entry for less than 160 acres of land.

It is contended in the appeal that the ruling thus enunciated is
wrong; that inasmuch as an entry was made by the soldier's widow
for less than 160 acres of land a right of additional entry accrued,
.and upon the death or remarriage of the widow without having exer-
cised the right, the full benefit thereof-inured to the soldier's minor
children.

After careful consideration the Department sees no sufficient rea-
son for changing its ruling on this question. The soldier, who died
without. having, exercised a right of homestead, never had an addi-
tional right, the additional right conferred upon the soldier by sec-
tion 2306 being dependent upon the fact that he had previously
entered a quantity of land less than 160 acres under the homestead
law. If the soldier had not made a homestead entry for less than 160
acres, the right to make an additional entry never existed in him or
in his estate. (William. Deary, 31 L.D. 19; Hlomer E. Brayton,
31 L.D. 443; Inkermnan Helmer, 34 L.D. 341.) The widow of the
soldier could, upon the basis of. an original entry made by herself
prior to the adoption of the Revised Statutes, so long as she remained
unmarried, assert an- independent, additional right, but the statute
confers the right upon the widow upon the express condition that
she be qxrunmamed. (John S. Maginnih, 32 L.D. 14; Henry S. Kline,
36 L.D. 311.)

In the case last cited the Department reviewed numerous ad-
judged cases bearing upon .the question involved, ,and said-

The cases cited and all other cases touching the existence of such additional*
right in favor of a :;widow of a soldier hold in effect that it is only in case
such widow was unmarried at date of the legislation conferring the right,
that she was vested therewith. No case is found Iwhich expressly or im-
pliedly recognizes such right as existing or arising in favor of a soldier's widow
who was not unmarried at date of the act which bestowed it. ; The reason
is that fit was a compensatory gift to her as the relict and-representative of the



54] DECISIONS OF THE DEPARTMENT OF THE INTERIOR 3

soldier, and in recognition of his military service. If she were remarried that
sole reason for bestowing the right upon her nolonger existed.

In the present case the widow remarried prior to the passage of
the act and was married at'its date and'until her death. Hence
said widow never became entitled to an additional homestead right
under sections 2306 and 2307 of the Revised Statutes.

The'decision of the Commissioner is accordingly
Affirmed.

RICHARD lM.; LYMAN, JR. (ON REHEARING)

Deoided Fe-brmaary 17, 1933

XSOLDIERS ADDITIONAL HomasTSEAD RiHT-ASSIGNMFNT-REMABBIAGE OF WIDOW-
STAT-US OF MINOR CHILDREN OF SOLDI;R.

Under the provisions of Section 2307 of the Revised Statutes, the minor
children of the soldier are disqualified to make a soldiers' additional
entry if the soldier's widow remarried prior to June 22, 1874, the date
of the adoption of the Revised Statutes, even though prior thereto and
after the death of the soldier she had made an original homestead entry
of less than 160 acres.

PaROn DECISION REAFFIEMRD.

Departmental decision in case of lamb Fred Dangberg (43 L.D. 544)
adhered to.

DIxoN, First Assistacn.t Secretary:

-Motion for rehearing has been filed on behalf of Richard M.
Lyman, Jr., in the matter of the Department's decision dated July 7,
1932, affirming the action of the Commissioner of the General Land
Office of May 6, 1932, in rejecting Lyman's application, as assignee
of Julia E. Carney, daughter and one of the two surviving heirs
of Eliza Bump, widow of Hiram Bump, to enter under'sections 2306

K and 2307 of the Revised Statutes certain land in the Sacramento,
California, land district.

As stated-in the motion for rehearing the question -presented is as
follows:

The only point involved in this case is whether the minor children of a
soldier of the civil war whose widow made a homestead entry of less than 160
acres prior to June 22, 1874, and who remarried prior to the enactment of the
soldier additional laws are entitled to a soldier additional right under the
provisions of secs. 2304, 2306, and 2307, R.S.

It is conceded in the motion that the- widow had no right because
of her remarriage, but it is urged that the children were entitled as
donees of the right under section 2307.

In the case of Henry Fred Dang6berg (43 L.5. 544) cited by the
Department in the decision complained of, the identical question
was considered. In that case the Department said:

This case has been fully argued before the Department, orally and in briefs.
After mature consideration, the Department is convinced that no right of
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additional entry inured to Mrs. Tuttle under the facts of this case (see case,
of Ernest B. Gates, 41 L.D., 383), and that it would be an unwarranted per-
version of the letter and spirit of the statute to hold that a right of addi-
tional entry inured to the minor heirs of a soldier who never made a homestead
entry and whose widow had remarried prior to, and was the wife of another,
at the date of the adoption of the Revised Statutes, notwithstaading the fact
that such widow, during her widowhood and prior to the adoption of ' the
Revised Statutes, may have made a homestead entry for less than 160 acres
of land.

In the brief in support of the motion counsel submits that the
holding in the Dangberg case is wrong and should be overruled, and
the arguments presented in support of this view have been carefully
considered. Counsel maintains that the widow's entry was a proper
basis for an additional entry exactly the same as if the entry were
made by the soldier; that section 2307, R.S., gave to these orphan
children by reason of the mother's remarriage the right to make the
additional entry she would have had if she had not remarried; and
that they were donees of the right as minor children on June 22,
1874.

The reasons for the decision in the Dangberg case are clearly
stated therein. The Department there held that no right of addi-
tional entry inured to the widow and that it would be an unwar-
ranted perversion of the letter and spirit of the statute to hold that
a right of additional entry inured to the minor heirs of the soldier
under the f acts of the case. The same reasoning appears to be appli-
cable to the case under consideration and the arguments presented
afford no sufficient grounds for a different conclusion.

Upon further consideratiox2 the Department, therefore, finds no
reason for disturbing its former decision in this case and the motion
for rehearing is accordingly

Denied.

UNITED VERDE COPPER COMPANY, IIENRY 3. ALLEN, ASSIGNEE
(ON PETITION)

Deoidedr July 13, 1932

WYANDOTTE SOcIP-LEGAL REPRESENTATIVESPATENT.
UInder the, stipulation in the supplemental agreement contained in article 9

of the treaty of January 31, 1855, the rights of the parties named in the
original agreement contained in the Wyandotte treaty of March 17, 1842,
inure to and may be exercised, by their heirs or legal representatives with-
out restriction, and such heirs or legal representatives may, exercise those
rights by the making of scrip locations and receiving patents therefor in
their own' names.

PaRon DEPARTMENTAL DECIsioN MODMIaED.
Decision in case of Heiwry J. Allen- (37. L.D. 596), modified.

(
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DIxoN, First Assistart Secretary:
The* United Verde Copper Company has filedi petition for exercise

of supervisory authority in the matter of the ruling of the Com-
missioner of the General Land Office in his letter of October 22, 1925.
to the register of the Phoenix, Arizona, land office (Phoenix 04802),
with respect to Wyandotte certificate No. 9, Indian B-250, which
was returned to the local office for delivery to the claimant company,
the. application to locate filed by Henry J. Allen, assignee, having
been rejected.

The; Commissioner instructed the register as follows:
You will advise the said company that in a decision dated April 26, 1909

(see 37 L.D. 596), the Secretary held.that patent, if issued, would be in the
name of the reservee (Henry Jaques) and that Henry J. Allen was only recog-
nized in this case as attorney in fact for the heirs and legal representatives of
Henry Jaques.:

The claimant company states that it purchased the certificate for
a valuable consideration and now invokes- the supervisory power of
the Secretary to the end that authority be given said company to
make a new location upon which patent may issue in the name of
the company. The right asserted is based upon certain agreements
between the United States and the Wyandotte Nation, entered into
March 17, 1842 (11 Stat. 581), and January 31, 1855 (10 Stat. 1159),
respectively.

Under Article 14 of the original treaty, the United States agreed
"to grant by patent in fee simple to each of the following-named
persons, and their heirs, all of whom are Wyandottes by blood or
adoption, one section of land- of six hundred and forty acres each,
out of any lands west of the Missouri River set apart for Indian
use, not already claimed or occupied by any person or tribe." The
beneficiaries are named in the article. The following restriction
against alienation was imposed: " The lands hereby granted to be
selected by the grantees, surveyed and patented at the expense of
the United States, but never to be conveyed by them or their heirs
without the permission of the President of the United States."

The agreement was supplemented by Article 9 of the -treaty of
January 31, 1855, as follows:

It is- stipulated and agreed, that each of the individuals, to whom reserva-
tions were granted by the fourteenth article of the treaty of March seven-
teenth, one thousand eight. hundred and forty-two, -or their heirs- or. legal
representatives, shall be permitted to select and. locate said reservations,, on:
any government lands west of the States of. Missouri and; Iowa, subject to
preemption and settlement, said reservations to be patented by the United
States, in the names of the reservees; as soon as practicable after the selec-
tions are made; and the reservees, their heirs or proper representatives, shall
have the unrestricted right -to sell and- convey the) same, whenever they may

: -: . u 4 . 0~~~~~~~~t
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think proper; but, in cases wherei any of said reservees may not be sufficiently
prudent and competent to manage their affairs in a proper manner, which
shall be determined by the Wyandotte council, or where any of them have died,
leaving minor heirs,' the said council shall appoint proper and discreet persons
toract for such incompetent persons, and minor heirs,: in the'sale of the r'eser-
vations, and the custody and management of the proceeds thereof, the persons
so appointed, to have full authority to sell and dispose of the reservations
in such cases, and to make and execute a good and valid title thereto.

It will be noted that in accordance with the supplemental agree-
ment, the class of beneficiaries was enlarged and restrictions against
alienation were removed, the parties entitled being each of the indi-
yiduals to whom reservations were granted by the 14th article of
the original treaty, or their heirs or legal representatives. i Any of
these were to be permitted to select and locate said reservations. The
reservations i were to be patented in the names of , the reservees. as
soon as practicable. The reservees, their heirs or proper representa-
tives, were accorded the unrestricted right to sell and convey the
same.

It seems to have been the intention of the parties to the supple-
mental agreement that the rights of the parties named in the origi-
nal .agreement would inure to and could be .exercised by their heirs
or. legal representatives without restriction. In other words, such
heirs and legal representatives as are shown to possess the right may
exercise it by the making of locations in their own name, and receiv-
ing patent therefor in their own name.

The term "legal representatives" fis not necessarily restricted
to the personal representatives of one deceased, but is sufficiently
broad to cover all persons who, with respect to his property, stand
in his place and represent his interests, whether- transferred to them
by his act, or by operation of law. New York Ilfutual Life Insur-
ance Com'pany v. Arkntrong (117 U.S. 591, 597). In land cases
the term has also been used in its broader sense to include repre-
sentatives of a grantee by contract, as well as by operation of law.
Hogan v. Page (2 Wall. 605. Numerous other cases may be cited
in support of the definition of the term to warrant the conclusion
that the designation is broad enough to include all persons,; with
respect to another's property, who stand in his place and represent
his interests, whether transferred by his act, or by operation of law.

Viewed in its broader sense, it seems from the wording of the 1
stipulation and agreement in the treaty of 1855 that it was the
intention to include heirs and legal representatives as beneficiaries
on equal footing with the original grantees, and in consequence that
they should be recognized asg beneficiaries in their own right, not
only entitled to locate the land, but to receive patent therefor in
their own name. The. construction in the Department's decision of

[vol.
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April 26;,1909 (37:i.D. 596), to the contrary is modified accordingly.
The petition accordingly is granted~and the petitioner will be ree-

ognized as a qualified applicant, and patent may issue in the name
ofisaid applicant, provided due compliance with the law in all
respects is shown.

EXTENSION OF TIME ON OIL AND GAS PROSPECTING PERMITS
UNDER ACT OF JUNE 30, 1932

REGuLATIONS

[Circular Nd. 1277] 

DEPARTMENT OF THE INTERIo,

GENERAL LAND OFFICE,

:Washington, D.C., July 15, 1939?.
REGISTERS, UNITED STATES LAND OFFICES:

The act of Congress approved June 30, 1932 (Public, No. 217, 12d
Congress), reads as follows:

Be it emnoted by the Senate and Rouse of Representatives of thle United States
in Congress assemnbled, That any oil or gas prospecting permit issued under the
Act of February 25, 1920 (41 Stat. 437), or extended under the Act of January
11, 1922 (42 Stat. 356), or as further extended under the Acts of April 5, 1926

(44 Stat. 236),1 March 9, 1928 (45 Stat. 252), and the Act of January 23, 1930
(46 Stat. 58), may be extended by the Secretary of the Interior for an additional
period of three years in his discretion, on such conditions as he may prescribe.

Sec. 2. Upon application to the Secretary of the Interior, and subject to valid
intervening rights and to the provisions of section 1 of this Act, any permit
which has already expired because of lack of' authority under existing law to
make further extensions may be extended for a period of three years from the
date of the passage of this Act.

Applications for extensions of time coming within the provisions
of this Act may be filed with the Register of the district land office
or with the Commissioner of the General Land Office, Washington,
D.C. The application should give full and definite information
regarding expenditure of money for development work under the
permit and for reliable geological surveys of the lands involved.
The showing must be by affidavit and state in detail the amounts
and dates of such expenditures, purposes for which made, and to
whom the payments were made. If the permittee has .secured geo-
logical surveys of the lands, copies of the reports and maps thereof
should be filed. Any other facts which the permittee believes will
show equities in support of his application should be included in the
showing.

In any case where the permittee has filed bond to protect a surface
claimant of lands included in the permit, or because the lands are in
a reclamation project; consent of the surety to remain bound during
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the extension period must be furnished, except where the bond by its
terms covers extensions of time that may be granted. Also such bond
as may be considered necessary and sufficient may be required con-
ditioned on the abandonment, under the supervision of the supervisor
of oil and gas operations, of any wells drilled on the permit lands.

C. C. MooR,
Commissioner.

Approved:
Jos. M. DIxON,

First Assistant SecretaryI.

NEW MEXICO v. ALTMAN ET AL. (ON PETITION)

Deeided July 18, 19352

SCHOOL LAND-MINERAL LANDS-NEW MEXICO.

Section 15 of the act of September 9, 1850, which act provided among other
things for the- establishment of a territorial government for New -Mexico,
did not contain a grant in praesentz of sections 16 and 36 in each town-
ship in that Territory, but merely a reservation of those sections in con-
templation of a future grant by Congress.

DIxoN, First.Agssistant Secretary:.

On May 24, 1932, the Department affirmed a decision of the Com-
missioner of the General Land Office which dismissed' a protest made
by the State of New Mexico through its Commissioner of Public
Lands against the issuance of a patent under mineral entry for-any
portion of lots 1, 2, 3 and 4, Sec. 36, T. 17 S., R. 13 W., N.M.P.M.,
New Mexico..

The record shows that said township was surveyed in 1867 and
the survey approved in 1868. The surveyor returned the land as
mineral in character. Fort Bayard Military Reservation, covering
most -of See. 36, was created in 1869, but its boundaries were not
defined until 1908, said lots being outside of the reservation as then
identified. Mineral patent was issued in 1903 for a portion of said
section. Adverse proceedings against the State were brought in
1921, charging the land was mineral in character and the State filed
answer, but later withdrew it, waived a hearing and conceded that
the section did not pass to the State under its grant of school
lands of June 21, 1898 (30 Stat. 484).

It was contended by the State in its appeal from the action deny-
ing its protest that title to all of section 36 vested in the State upon
its identification by survey in 1868, by virtue of the provisions of
section 15, act of September 9, 1850 (9 Stat. 452), which contained
no exception of mineral lands; that the Department had no 1juris-

:[Vol.,



54i DECISIONS OF-THE DEPARTMENT OF THE INTERIOR

diction to inquire into the -mineral character of the land, the adverse
proceedings- being void, and the waiver and concession of. its-; com-
missionery' being -likewise : without authority; that the patent: issued
to the mineral claimant was void. The Department disposed of the
contention as to. the asserted effect of the act of 1850, supra, in
these words-

But the act of 1850 did not grant the sections therein specified. It merely
reserved them in contemplation of a future grant, and the legal title thereto
remained in the United States. Jane Hodgert (1 LD. 632); Roland Bra4th-
waite (14 LD. 213). In this connection see the cases of Barkley v. United
States (19 Pac. 36) ; United States v. Bise? (19 Pac. 251) ;United States v.
Elliott (41 Pac. 720).,

The attorney general of New Mexico, by letter of July 7, 1932, re-
quests reconsideration by the Department of the ruling quoted, in
which he states-

- Sec.: 15 of the organic act, which was an act of September 9th, 1850, reserved
sections 16 and 36 for- school purposes. No reservation whatever was made
of minerals in the act and -no such reservation was made until the act of June
21st, 1898.

It appears to us that in view of the act of 1850 the land was identified upon
approval of the survey in 1868.

The Executive order for withdrawal of public lands for Fort Bayard Mili-
tary Reservation was not until 1869, and it would seem that this being true

- and no mention having been made in the act of 1850 of any mineral reserva-
tion, that the State had a right to assume that it had title to these lots and
that it in fact did have.

The letter will Sbe considered as an informal petition for the Iexer-
cise of supervisory authority by the Secretary.,

Section 15: of the act of September 9.; 1850, stupra, reads as follows:
That when the lands in said Territory shall be surveyed under the direction

of the government of the United States, preparatory to bringing the same into
market, sections numbered sixteen and thirty-six in each township in said Ter-
ritory shall be, and the same are hereby, reserved for the purpose of being
applied to schools in said Territory, and in the States and Territories hereafter
to be erected out of the same.

The proposition that acts of Congress using this or substantially
similar language. are in effect a grant: of land for school -purposes to:
a, State, and that the title passes to the State upon the identification
of the sections by survey is not new in the Department or the courts.
* Examination of, the reported cases where this question was pre-
sented discloses that its, interpretation of the act is in harmony with
the weight of authority. In addition to -the cases cited in the opinion
challenged, ewhich : of themselves are sufficiently impressive to remove
all doubt, attention is invited to Union Pac. Ry. Co. v. Karges: (169
Fed. 459), which construed section 16, act of May 30, 1854 (10 Stat.

.9'
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277), organizing the Territory of Nebraska, -which is identical in lan-
guage with the provision under consideration. The Court said:

By this section no grant of the lands was made. It simply constituted a
reservation of the. sections for the purpose specified. No' grant of these sec-
tions was made to the territory or state until the enabling act of April-19, 1864
(chapter 59, 13 Stat. 47), section 7 of which reads as follows:

"And be it further enacted, that sections number sixteen and thirty-six in
every township, and when such sections have been sold or otherwise disposed
of by any act of Congress, other lands equivalent thereto, in legal subdivisions
of not less than one quarter section, and as contiguous as may be, shalt be,
and are hereby, granted to said state for the support of common- schools."

This is the first enactment containing a grant of these sections, and upon
acceptance by the state of the enabling act, and the states admission into the
Union, a vested right to these sections was first acquired. Nebraska was
organized in February, 1867, and accepted the provisions of the enabling act.
By such acceptance on the part of the state, it acquired a vested right to
sections 16 and 36 in each township which had not, at the time, been in any
manner disposed of by the United States. Until such vested right was acquired,
Congress had full power and authority to make such disposition of these sec-
tions, or portions thereof, as it saw fit. State. of Minn. v. Batchelder, 1 Wall.
109, 17 L. Ed. 551; Frisbie v. Whitney, 9 Wall. 187, 19 L. Ed. 668; Emblen v.
Lincoln Land -Co., 184 U.S. 660, 22 Sup. Ct. 523, 46 L. Ed. 736..

-Construing this same provision relating to Nebraska, in Union
Pacific Ry. Co. v.~ Douglas County (31 Fed. 540), the late Justice
Brewer, then a circuit judge, held that when such lands had been
reserved by Congress, Congress will not be presumed to have intended
a disposal of them in any other way unless the intent is clearly ex-
pressed in the act of Congress, and he further held in that case that
the grant of Congress to the Union Pacific, Railway Company of a
Wright of way by act of July 1, 1862 (12 Stat. 489), gave to the com-
pany a right of way across the school lands of the Territo ry of
Nebraska, reserved by the provisions of the organic act of 1854,
supra, thus clearly holding that 0Congress had such control over such
school lands after they had been reserved for the benefit of the
schools of the State of Nebraska that it could grant to the railroad
company the right of way.

The Supreme Court of Oklahoma, in Territor v. Choetaw, 0. &
WV. Ry. (95 Pac. 420), construed a similar reservation of Secs. 16
and 36 in the organic act of the State as not a grant, following the
rule in Barkley v. United States (3 Wash. T. 522, 19 Pac. 36), and
United States v. Bisel (8 Mont. 20; 19 Pac. 251), cited by the IDe-
partment in its decision of May 24, 1932, supra, and Union Pacific
Ry Co. v. Douglas County, supra.

It is also- noticed that in United States v. :Elliott (41 Pac. 720),
the Supreme Court of Utah, construing section 16 of the organic act
of Jtah (9 Stat. 453, 457), the same in language as section 15 Xof the
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organic act for New Mexico, the court reversed its previous position
in 7 Utah, 389, saying (page 721), "And, considered independently
of the authorities cited, the statute reserving the lands can not-by
any possibility, be tortured into a grant of the lands to the territory
when the survey is made.".

On July 22, 1854, an act was passed by Congress to establish the
office of surveyor general of New Mexico, Kansas and Nebraska,: to
grant donations to actual 'settlers therein, -and for other purposes
(10 Stat. 308). . Section 5 of said act, which applied to New Mexico,
is the same in language as section 15 of the act of 1850, supra.

In Duqan v. Montoya (173 Pac. 118), the Supreme Court of New
Mexico held that said act was not a grant of 'sections 16 and 36
to the Territory of New Mexico, "but simply provides that when
such townships, embracing such sections, should be surveyed, that
the sections named were reserved, for the purpose of being applied
to schools in said territory." *The court upheld a grant of a right
of way for station grounds on a part of a section 16 in that State
to the Atlantic and Pacific Railroad Company by the act of Congress
of July 27, 1866 (14 Stat. 292), which provided for a right of way
over public lands including station grounds, etc.

In deference'to the wishes of the'Attorney General, the Depart-
ment has further considered the question, but sees no reason to
depart from its previous conclusions. The petition is accordingly

Denied.

EXTENSIONS OF TIME FOR PAYMENTS ON HOMESTEAD ENTRIES
ON SOUTH HALF OF FORMER COLVILLE INDIAN RESERVATION,
WASHINGTON

INSTRUCTIONS

DEPARTMENT OF THE INTERi :
GENERAL LAND OFFICE,

:Waskington, D.C., July X, 1932.
REGISTER, SPOKANE, WASHINGTON:.

Your attention is directed to the act of Congress approved June
27, 1932, Public, No. 196, which reads. as follows:

That the Secretary of the Interior is hereby authorized, in his discretion, to
extend for a period of not to exceed two years the time for the payment of
any installment or installments due, or hereafter. to become due, of the pur-
(bhase price'for lands sold under the Act- of Congress approved March 22,
1906 (34 Stat. 80): Provided, That the payments extended under the provi-
sions of Public Resolution Numbered 33, approved March 19, 1920, (41 Stat.
535), may be extended hereunder: Pro4ided further, That any- and all pay-
ments must be made when due unleSs the entrynan applies for an extension

1
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and pays interest for one year in advance at 5 per centum per annum upon
the amount due, and patent shall be withheld until full and final payment
of the purchase price is made in accordance with the provisions hereof: Pro-
sided further, That where payments are extended hereunder for more than
one year the same rate of interest shall be paid in advance for the second
year: And provided further, That failure to make- any payment that may be
due, unless the same be extended, or to make any. extended payment at or
before the time to which such payment has been extended as herein provided,
shall forfeit the entry, and the same shall thereupon be canceled,) and any
and all payments theretofore made shall be forfeited.

The act of March 22, 1906 (34 Stat., 80), authorizing the opening
of lands on the south half of the Colville Indian Reservation to
entry, provides that one-fifth of the purchase price shall be paid
at the date of entry and the balance in five equal annual installments.

The act of March 19, 1930 (41 Stat. 535), authorizes an extension
of time for -payment of any annual installment from year to year
upon payment of interest in advance at the rate of 5 per cent per
annum, provided that the last payment and all other payments are
completed within a period not exceeding one year after the last
payment becomes due by the terms of the act of March 22, 1906-
that is within six years from the date of entry..

The act of June 27, 1932, suprra, authorizes the Secretary of the
Interior to grant further extensions of time for payment not to
exceed two years-that is, under this act the time for payment may,
be extended up to eight years from the date of entry, provided such
an extension is obtained each year by the payment of interest in
advance at the rate of 5 per cent per annum.

You will promptly serve notice on each person whose.payments
are in arrears that he will be allowed 30 days from receipt of notice
within which to pay the principal and interest in default or to -obtain
an extension of time for payment of the principal by payment of
the interest on each installment from the date when it became due
to the anniversary of the entry next occurring-after such notice.

Any entryman may, if he so desires, file a relinquishment of a
portion of his entry and request that the money heretofore. paid be
applied on the partretained (46 L.D. 282).

If the action herein specified is not taken within the time allowed,
in each case, you will report the defaulting entries to this office for
cancellation.

C. C. MOORE,

COmMiqnsiOner.

Approved:
Jos. M. DIXON,

Fi'r8t Assistant Secretary.

[VYol.
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RELIEF TO WATER USERS ON IRRIGATION PROJECTS-ACTOF
APRIL 1, 1932

Opinion, July 25, 1932

RECLAMATrON-IRRIGATION PROJECT-REAI TO WATeR USERS-STATUTORY CoNr-
STRUCTIO.

The moratorium act of April. 1, 1932, which afforded temporary relief to water
users on irrigation projects constructed and operated.under the: reclama-
tion law, being a relief act, should be liberally construed, and when so
construed, sections I and 2 thereof, which are descriptive of the two large
'bodies of water users, namely, organizations and individuals, include the
nonconsenters on the, Garland Division of the Shoshone project, Wyoming,
and&on other projects.

FINNEY, Soliitor: 

You [Secretary of the Tnteriox] have submitted to me for opinion
: they question, propounded by the Commissioner, of the Bureau of
Reclamation, whether-the so-called nonconsenters on the Garland
RDivision of the Shoshone :Xproject are entitled to: the benefits of
section 2 of the act of Congress of April 1, 1932 (47.Stat. 75).

The Shoshone Irrigation District, a State quasi-municipal cor-
poration, was formed -to include the lands formerly comprising the
Garland Division of the Shoshone project, Wyoming. On November
4, 1926, the district entered into a contract with the United States
to pay the construction 'charge of the portion of the project within
the limits of the district. 'The land had previously been covered -by
water-right applications signed by individual landowners and entry-
men and the district contract-left such persons the option to remain
-under their existing contracts or 'to modify them, to conform to
the district contract with the United States, in which case, the con-
forming landowners would be entitled to a longer period within
which to pay their construction charge, but would'be subject to a
joint liability, i.e., to a liability which by reason of default of other
landowners there might be an increase in the amount of the con-
struction charge to be paid by the individual landowner or. entry-
man. The nonconforming landowners were called nonconsenters
because they did not consent to the district contract with the United
States but elected to carry out the provisions .of-their water-right
application contract. With 'the consent of the district :and the
United States the nonconsenters may now assent to the district con-
tract with the United States and modify their individual contracts
accordingly.

The act of Congress referred to is sometimes calledtlheD moratorium
act of 1932. It attempts in sections 1 and 2 to divide all water users

1-3
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into two classes, namely, those defined in section 1 which have

through districts or water users' associations contracted with the

United States for repayment of the construction charges, and those

defined in section 2, in which there are no organizations to, contract

collectively but where each individual water-right applicant or entry-

man must accept the act.
In section 4 of the act the organizations and individuals are re-

ferred to in the same sentence in this manner: "At the expiration

of the period for which deferment of charges is made under this act

all districts, water users' associations or other water users' orgum-

zations and all individuals accepting -the provisions hereof shall

resume payment of charges" etc. And near the end of this same

section it is stated: "fIn the case of any district, water users" associ-

ations, or other water users' organizations, or individuals under con-

tract for payment of construction.charge" etc., while in section G

we find the same reference to organizations and individuals as fol-

lows: "The Secretary of the Interior in his discretion is further

authorized to defer the payment to the United States from any

water users' organization as defined in section 1 hereof and from

any individual water-right applicant or entryman of construction

charges" etc. f These references to the statute clearly indicate an

intention on* the part of Congress to include all water users within

the scope of the act and does not show a plan to exclude any indi-

vidual landowner or a particular class of landowner. In defining

the two large groups, namely,. those who have contracted collectively

and those who have contracted individually, and for the purpose of

excluding individuals under Warren Act contracts, the language in

the first three lines of section 2 of the act was adopted.

There is clearly no*intention expressed in the history of the legis-

lation, in the Department or other correspondence, the hearings

before the Committees, or the debates in Congress, to indicate that

it wanted to exclude nonconsenting application landowners from

the benefits of the act. The act of -April 1, 1932, is a relief act and

it should be liberally construed.
It is my opinion that it is a reasonable construction of the law

to say that sectionsl I and 2 were descriptive of the two large bodies

of water- users, namely, organizations and individuals, and that non-

consenters on the Garland Division of the Shoshone project, and

also -nonconsenters- on that and other projects, are entitled to the

benefits of the moratorium act of April 1, 1932, supra.
Approved:

Jos. M. DI-xoN
Fi: :st Assistant Secretary-i

0[Vol.



54] _DECISIONS OF THE DEPARTMENT OF THE INTERIOR

AUTHORITY OF THE SECRETARY OF THE INTERIOR TO DISPOSE
OF REINDEER BELONGING TO ESTATES OF DECEASED NATIVES
OF ALASKA

Opsnion, July 26, 19S2

ALASKAN, NATIvEs-Rm nIx AMNIsTRATIoN OF ESTATEs.-
There is no provision of law whereby any Federal agency has been constituted

general guardian for the natives of Alaska so as to place their private prop-
erty under governmental control, and consequently where the property of a
native of that Territory consists of reindeer owned by him in his own
right, altogether free from restriction, the Government has no authority to
take part in the administration of his estate.

ALASKAN NATIVEs-INDIANs-R nassDi-RrrNDEsFs SERnvICR-SEcrETRY OF THE
INTEmioR-ADmNIsTRATioN OF ESTATES.

The provisions of the act of June* 25, 1910, as amended, for determining
Indian heirs and for the administration of the restricted property 'of

* deceased Indians, are applicable to the natives of Alaska, and where the
estate of a deceased native of that Territory consists of reindeer which
were restricted from sale, the Secretary of the Interior is empowered to
administer the estate and he may, if he sees fit, remove the restrictions
and dispose of the reindeer and pay the money over to the heirs, but an
employee of the Reindeer Service has no such authority.

ALASKAN NAnvEs-RnENaDD-ADM1N IsTvATIoN OF ESTATES-SECRErARY OF TvHE
INTERIoR-CoURTs-JuKjsDIcTIoN.

Where a native of Alaska dies leaving a mixed estate of restricted and unre-
stricted property, the Secretary of the Interior can deal only with the
former class, while the jurisdiction over the latter class devolves upon the
local court.

ALAsKAN NAfilvs-REINDEE=-SECRETARY OF THE INTERiOR-RULES AND REGU-
LATIONS-REMEDY FOR EarFOCEmMgNT.

Congress: has conferred upon the Secretary of the Interior the authority to
make regulations, and 'to impose restrictions with respect to reindeer -owned
-by the United States in the Territory of Alaska that have-been or may be
transferred to the natives and to act in behalf of the natives in such con-
nection, and enforcement thereof may be had in a proper case by suit to
recover the animals :illegally transferred, or the value thereof.

REINDEm-uREisDEER AssocIATIoN-ISSUANCE OF STOCK.

The fact that a reindeer organization in the Territory of Alaska has issued
shares of stock to individuals for reindeer turned over to it by them does
not deprive the Government of its control over any restricted reindeer
where the transfer bhad not been approved by a proper administrative
officer.

FINNEY, Solicitor:

My opinion has been requested on certain questions submitted by
Governor Parks of Alaska, as stated in a communication by Messrs.
Trowbridge and Gillman, field representatives, relating to the Alaska:

t 15:



16 u soECISIOiNS OF THE DEPARTMENT OF THE INTERIOR

Reindeer Service. For convenience the statement is reproduced as
follows:

We have the honor to submit herewith several questions relative to dispqsi-
tion of reindeer estates, which have heretofore been handled by the Reindeer
Service and in former years by the Bureau of Education employees. This sub-
ject has arisen on several occasions since our arrival and no doubt there will
be additional cases encountered.

Some of these estates consist of reindeer only, but there have been other
cases, where the reindeer are only a small* part of the property of the estate.
In such cases, the' estates are probated in the Territorial courts, where no
recognition of the reindeer has been taken, and in other cases the courts have
made disposition of the reindeer property. An important case now pending is
that of the Peter Williams. estate at Akiak, where serious difficulty has been
encountered by the Department of Justice officials in following the laws per--
taining to probate matters. This case has been assigned to us to investigate
by the Secretary, at request of the Bureau of Indian Affairs.

The following questions are submitted, in order.that we may proceed with
intelligence when contacting with these probate cases:

1. Is there any authority of law for employees of the Reindeer Service to
settle estates involving property consisting of reindeer and make distribu-
tion- of reindeer owned: by the estate, considering the fact that all natives
of Alaska are citizens under the law?

2. Does Section 23 of the Reindeer regulations authorize distribution of
reindeer of estates of natives, considering that said section clearly refers
to "herders ", and further, that many natives own reindeer, who never
have been herders, have bought reindeer outright, and own reindeer, which
were the result of the natural increase from those given them by the Gov-
ernment, or increase from those they purchased?

3. If the regulations are supported by law, as to the disposition of rein-
deer by the Reindeer Service or any other branch of the Interior Depart-
ment, does such authority cover instances where the' estates include other
property and which must be probated by the courts of Alaska?

In our opinion, reindeer are not restricted property of the natives, except as
relates to female stock, which he can dispose of only where there is in excess
of 100 head. . This is the only restriction that we are aware of and this covered
by regulation, which is not supported by any Act of Congress.

In some reindeer organizations,: certificates of stock are issued-one share
of stock for each reindeer owned. When an estate is to be settled, the shares
of stock in the company is the item to be disposed. of by -the; duly appointed
administrator, not the livestock itself. TheV duty of an official administrator
of an estate is to divide the property according to the instructions of the court.
In the majority of estates in the reindeer region, the estate consists only of
reindeer and the' courts have seldom taken action in such cases, except where
creditors presented claims against the estate and where the ownership of rein-
deer was large-in numbers.

Article 3 of the treaty of March 3O, 1867 (15 Stat. 539), by which
Alaska was ceded to the United States, pro e s: X

The inhabitants of the ceded territory, according to their choice, reserving
their natural allegiance, may return to Russia within three years; but if they
should prefer to remain in the ceded territory, they, with the exception of
uncivilized native tribes, shall be admitted to the enjoyment of all the rights,

X[VolI
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:advantages, and immunities of citizens of the United States, and shall be:
maintained and protected in the free enjoyment of their liberty, property, and
religion.: The uncivilized tribes will.be subject to such laws and regulations
as the United States may, from, time to time, adopt in regard to aboriginal
-tribes of that country.

While the treaty made a distinction between the civilized or settled
tribes and the uncivilized tribes (see case of Minook, 2 Alaska Rep.
200), it appears that Congress in extending protection and bestowing
benefits for the welfare of the natives has included all the natives
in its benef actions. The question of the status of the natives of
Alaska was given careful consideration in an opinion by Solicitor

iEdwards under date of May :18, 1923 (49 L.D. 592), wherein it was
recited that for a long time after the cession of the Territory Con-
gress took no particular notice of these natives, and made no par-
ticular provision for their support and education, and that under
such conditions it was held in the earlier days that these natives did
not bear the same relation to the 0Government, in many respects, as
was borne by the American Indians, but that:

Later, however, Congress began to directly recognize these natives as being,
to a very considerable extent at least, under our Government's guardianship
and enacted laws which protected them in the possession of the lands they
occupied; made provision for the allotment of lands to them in severalty,
similar to those made to the American Indians; gave them special hunting,
fishing and otther particular privileges to enable them to support themselves,
and supplied them, with reindeer and instructions as to their propagation.
Congress has also supplied funds to give these natives medical and hospital
treatment and finally made and is still making extensive, appropriations- to
defray the expenses of both their education and their support.

Not only has Congress in this manner treated these natives as being wards
of the Government but they have been repeatedly so recognized by the courts.
See Alaska Pacific Fisheries v. United SStates (248 U.S., 78) ; United States v.
Berrigan et, l. a (2- Alaska Reports, 442) United States v. Cadzow et at.
(5 id., 125), and the unpublished: decision of the District Court of Alaska,
Division No. 1, in the case of Territory of Alaska v. Annette Islands Packing
Company et al., rendered June 15, 1922.

From this' it -will be seen that these natives are now unquestionably con-
sidered and treated as being under the--guardianship and protection of the
Federal Government,. at least to such an extent as to bring them within the
spirit, If not within the, exact letter, of the laws relative: to American Indians.

-In another elaborate opinion by the Solicitor of this Department
approved under date of February 24, 19320 (53 I.D. 593), it was;
stated: -

From the foregoing it is clear that no distinction has been or can be made
between the Indians and other natives of Alaska so far as the laws and rela-
tions of the United States are concerned whether the Eskimo and other natives
are of Indian origin or not as they are all wards of the Nation, and their status
is in material respects similar to that of the Indians of the .United States. It
follows that the natives of Alaska, as referred to in the treaty of March'30,

1:82-62-53--von. 54-2
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15867, between the United States and Russia, are entitled to the benefits of
and are subject to the general laws and regulations governing the Indian.s
of the United States, including the citizenship act of June 2, 1924 (43 Stat.. 2538)

'It, therefore, appears that former uncertainty as to the legal status
:of the natives of Alaska has been measurably clarified through va-
rious opinions and adjudications, so that, if not Indians in fact>
their relation to the Government has come to be regarded as fairly
analogous to.that of the Indian tribes in the several States of the:
Union, and that they are to be considered as included in the opera-
tion of general laws appertaining to Indians,>

In this connection it is pertinent to consider the provisions of the
act of June 25, 1910 (36 Stat. 855) and acts amendatory thereof..

-Section I of that act, as amended by. the act of March 3, 1928 (45
Stat. 161), provides that when any Indian to whom an allotment of
land has been made, dies before the expiration of the trust period
and before the issuance of a fee simple patent, without having made
a will, as further provided by law, the Secretary of the Interior, upon
notice and hearing, under such rules as he may prescribe, shall ascer-
tain the legal heirs of such decedent and his. decision thereon shall'
be final and conclusive. Provision is also made for partition or sale,
of such property. Section 2 of the said act, as amended by the act:
of February 14, 1913 (37 Stat. 678), prov~ides that, any persons of the
age of 21 years having any right, title, or interest in any allotment
held under trust or restrictions on alienation or individual Indian
moneys or other property held in trust by the United States shall
have the right to dispose of such property by will, in accordance withl
regulations to be prescribed by the Secretary of the Interior, but nol
ssuch will shall be valid unless and until it shall have been so. ap-
proved. The. approval of -the will does not operate to remove the
restrictions on alienation, but the Secretary of the Interior may in
his: discretion, upon the death of the testator, remove -the restrictions
and dispose of the property and pay the moneys to the legatee or-
legatees in whole or in part from time to time as he may deem ad-c
visable, or use the proceeds for their benefit.:

Section 12 of the -act provides that where any such allottee, having
a restricted allotments dies without heirs, the Secretary of the in-
terior shall report the facts to Congress: with a recommendation for
the cancellation of the patent.

The act of January 24, 1923 (42 Stat. 1174, 1185) provides that
upon a determination of the'heirs to any trust or restricted Indian
property of the value of $250 or Xmore, or to any allotment, or after:
approval by the Secretary of any will covering such trust or restricted
property, :there shall be paid by such heirs, or by the beneficiaries
under such will, or from the estate of the decedent, or from the
proceeds of sale of the allotment, or from any trust funds belonging
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to the estate of the decedent, certain graduated fees, which amount
shall be accounted for, and paid into the Treasury of the United
States.

,: laborate regulations have been. promulgate!for the administra-
tion of these laws in respect to Indians in the States, but sof far: as
observed they have not been applied in respect to trust property `of:
the natives in Alaska. No reason is seen why these laws do not have
operation in respect to restricted allotments and other restricted prop-
erty of natives in, Alaska. However, an examination of the regula-
tions0 under which these laws are administered in the States leads me
to believe-that they are too elaborate and involved for practical appli-
cation in the'sparsely settled regions and- broad expanse of Alaska.
Doubtless other regulations simplified to meet conditions in Alaska
could be adopted for operation there with greater satisfaction./'.-

As a broad outline of appropriate procedure, I would suggest that
where an estate is being probated in a local' court involving a re-
stricted allotment or other restricted or trust property of ad native of
Alaska, that some properly designated employee of the. Department
be. required to procure a copy of the records made in that connection
bearing upon the points in which this Department would be interested
in the determination of the heirs and the disposition of the restricted
property, to be submitted to the Indian Office with appropriate rec-
ommendation, whereupon decision can be prepared for action by the
Secretary. Ordinarily such a record should afford adequate 'basis
for Departmental action. In cases where probate proceeding in a

- local court is not contemplated, such designated employee should be
required to give suitable notice and ample opportunity for a hearingy
before him on a certain date, 'whereupon pertinent evidence should
be taken, in respect to the heirs and the restricted property, and
forwarded-to the.Indian Office with appropriate recommendation,
such evidence and recommendation to be considered'by the Indian
Office and finally by the Secretary. Experience in the handling of the
cases as they. arise will indicate such additional details of adminis-
tration asmay be needed in practical operation..

In more specific response to the ' questions submitted, I am; of
opinion,' that question 1 must be answered in the negative. If :the
reindeer are owned by the native in- his own right, altogether free
from restriction, it is not a case where the Government should take
any part in .the administration of the estate. But if there be such'
restricted property then the case should be handled in the manner
above outlined 'or under such regulations as may 'be adopted. 'But I
do not think an employee of the Reindeer Service could be authorized
to settle such estates. That 'function is lodged in the Secretary of
the Interior. .
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Question 2 is substantially answered in the, answer to question 1,
Where the deceased native owned the reindeer without restriction
-there is no authority for the Department to administer on them, that
function being appropriate :for a local court.

Question 3 seems to relate to cases where both restricted and un--
restricted property is involved. In such case this Department can
deal only with the restricted property, leaving the free property: for
disposal under local law.

Regarding the general observations by the said field representa.
tives as to restrictions in the regulations on the sale of reindeer, ref-
erence is made to the authority for such regulations in section 39,
title 48, U.S. Code,: which provides:

All reindeer owned by the United States in Alaska shall as soon as prac-
ticable be turned over to missions in or natives of Alaska, to be held and used
by them under such conditions as the Secretary of the Interior shall prescribe.
The Secretary of the Interior may authorize the sale of surplus male reindeer
and make regulations for the same. The proceeds of such sale shall be turned
into the Treasury of the United States. The Commissioner of Education is'
authorized to sell such of the male reindeer belonging to the Government as he
may deem advisable and to use the proceeds in the purchase of female rein-
deer belonging to missions and in the distribution of reindeer to natives in
those portions of Alaska in which reindeer have not yet been placed and which
are adapted to the reindeer industry.

In an .opinion by the Solicitor of this Department dated Septemn-
ber 16, 1931, it was said

I do not find any restrictions in the regulations on the sale of male reindeer
owned by the natives except as provided under contract with each apprentice,
but there has always been a restriction on the sale of female reindeer. The
last regulation, by order of October 2, 1929, provides:

Female reindeer may be disposed of by a native of Alaska to any person
-upon the written approval in each instance of the General Supervisor of
the Alaska Reindeer Service or his agent, provided each individual native
owner must at all times retain at least 100 female deer for breeding ptr-
poses; reports of sales, transfers and slaughter shall be made to the General
Supervisor on forms provided by him.

I think this regulation may be enforced in a proper case by bringing suit to
recover the animals illegally transferred, or the value thereof. But I am of
the opinion that this regulation has application only in respect to animals con-
cerning which the Government is authorized to act in behalf of the natives
who may, in such connection, be regarded as wards of the Nation. The law
as. embodied in section 39, title 48, U.S. Code, contemplates that when prac-
ticable the' reindeer owned by the United States shall be turned over to the
natives, or to the missions, to be held and-used under such conditions as the
Secretary of the Interior shall prescribe. In respect to any such animals so
turned over to the natives, as well as the increase of such animals, it is doubt-
less within the province of the Secretary of the Interior to control the disposal
thereof by regulations. It may be, however, that natives in some instances
havelacquired' female reindeer: by' their own labor or funds which coulId not be
traced to a Government source, but which were obtained altogether independ-
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ently of the Government. In such case it does not appear that the Govern-
ment would have jurisdiction to interfere with any transfer :thereof by the
native, as I am not aware of any provision of law whereby any Government
agency has been constituted general guardian for the natives so as to place any
and all of their private property under control of Ithe Government.

Furthermore, I do not believe that the regulation as drawn would be appli-
cable to a case where a native sells a male reindeer and with the proceeds buys-
a female reindeer, or where he trades a male reindeer for a female reindeer.
He is permitted to dispose-of male reindeer without restriction, except as may
be provided by contract with apprentices, and it follows that he may do as he
pleases with that which he receives. in return for such transfer.: I see no
reason, however, why the regulation could not be amended- to meet such a situa-
tion if deemed-advisable from an administrative point ofview.

In respect to the instances mentioned where reindeer have been
turned over to reindeer organizations and certificates of stock issued
thereon-one share of stock for each reindeer owned-I am unable
to render any definite opinion on the statement presented as to what
effect that would have as regards restricted reindeer so involved.
It is conceivable, however, that the Government could claim the right
to control the disposition of any such restricted reindeer if the trans-
,action had not been approved by a proper administrative officer.
Any such cases should be specially reported for appropriate con-
sideration.

Approved:
Jos. M. DIxoN,

Acting Secretary.

EXCHANGE OF LANDS IN SAN: JUAN,? McINLEY, AND VALENCIA,
COUNTIES, NEW MEXICO-ACT OF MARCH 3, 1921

INSTRUCTIONS

[Circular No. 1284]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
:WashingtonD.C., August3,193g.-

R-EGISTER, SANTA FE, NEW MEXICO;
S PERINTENDENT AT EASTERN NAVAJo AGENCY, CROWN POINT, NEW

MEXICO;
SUPERINTENDENT AT ZUNI AGENCY, BMcE RocK, NEW MEXICO:

The following regulations are issued for your guidance under the
fact of March 3, 1921 (41 Stat. 1225, 1239), authorizing reconveyance
and relinquishinents of lands, and lieu selections therefor, in San
Juan, McKinley, and Valencia counties, and are to supersede the
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* previous regulations contained in Circulars No. 850 (49 L.D. 281),
and No. 1208 (53 I.D. 54). -

* The act mentioned contains this provision:

The Secretary of the Interior is hereby authorized, in his discretion, under
rules and regulations to be prescribed by him, to accept reconveyances to the
-Government of privately-owned and State school lands, and relinquishments of
valid homestead entries or other filings, including Indian allotmient selections,
within any township of the public domain in San Juan, McKinley, and Valemeia
Xcounties, N. Mex., and to permit lieu selections by those surrendering their
rights so that the holdings of any claimant within, any township wherein.such
reconveyances- or relinquishments are made may be consolidated and held
in solid areas: Provided, That the title or claim of any person who refuses to
reconvey to the Government shall not be hereby affected.

As the "1 exchanges" permitted under the act for the purpose of
consolidations can be made only with the mutual consent of all per-
sons interested, and be brought to the point where approvals may be
had of the Secretary of the Interior, there should be full preliminary
:cooperation as a preventive of adverse action and as a means of
- aiding prompt and favorable action by the Govermnent.: It would,
therefore, be appropriate that you suggest to all prospective appli-
cants that before any applications are actually filed in the local land
office, they go over the matter; as between themselves, with the view
~of arriving at some tentative agreement as to what lands they wish
to relinquish and take in exchange.

The question of whether the land wanted. by each interest is vacant
public domain or railroad land, whether it is State land or Indian
allotments patented or selected therefor, or whether leased, etc.,
should first be ascertained by such persons as nearly as may be possi-
ble; also, some understanding should be had :between all the interests
indicating their attitude. There are many small details connected
with propositions of this character which must necessarily be Worked
out first by the applicants themselves, and that can be done 'promptly
and satisfactorily by personal conferences* among themselves, rather
than to have applications filed indiscriminately with the expectation
that the field force of this'Department will attempt to reconcile all
the differences, that will no doubt be found to exist.

A person or corporation, or the State of New Mexico, desiring to
reconvey and select lieu lands, should file in -duplicate an application
in the local land office at Santa Fe, definiftely -describing by Govern-
ment surveys the lands wanted and the lands offered in exchange;
a-nd notice of such application must be given in compliance with the
'circular of February 21, 1908 (36 L.D. i278), with the exception, that
instead of beginning publication within twenty days of filing of
selection, the selector will begin such publication within thirty days
from date of service of notice by the register that the, application has
been placed of record. -
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In all cases where the application involves land occupied, claimed,

-or owned by an- Indian, the register will forward Ia copy of the
application to the proper Indian superintendent; and in all such

cases will furnish the superintendent with the serial number of the

application, which serial number together with the name of the

land office must be indorsed thereon as a means of identification- and

referred to in all correspondence concerning said application.

'Copies Of applications covering lands occupied, claimed, or owned

'by Indians ins San Juan and McKinley counties will be filed with

the Indian superintendent at (Crown Point; and copies:of applica-
tions covering such lands in 'Valencia county will be filed with the

superintendent at Blackrock. It will be the duty of these officials

to examine the land proposed to be relinquished or reconveyed by

all Indian applicants, and the land proposed to be acquired by

Indian applicants, and to submit reports of such examinations in-

volving lands in their respective jurisdictions to the, Commissioner

of Indian Affairs with appropriate recommendation as to the allow-

ance or disallowance of the application, a copy of which report must

be forwarded to the register at Santa Fe.
The register will forward to the Commissioner- of 'the General 

LandX Office with the monthly returns all applications filed in his

office for exchanges under the said act of March 3, 1921, supra,0 after

noting the same on the records in the usual manner. The application
will be noted ".suspended " by the register, and unless disallowed

by the Secretary of j the Interior, the lands applied for in exchange
w-ill not be subject to application or filing by any other applicant.
< Privately-owned or State school lands held in. fee, mineral or 'non-

mineral, may be exchanged for other lands mineral or nonmineral, if

they are of approximately equal value., The school section lands of-

fered in exchange must be those granted by the act of June 21, 1898

(30 Stat. 484), or by the act of June 20, 1910 (36 Stat. 557), and not

those granted by the act of January 25, 1927 (44 Stat. 1026), and a

statement in accordance therewith 'should accompany each applica-

tion by the State.. Upon the filing of an application, a report will be

obtained from the Geological Survey as to the approximately equal

values, including coal, oil, gas or other minerals, of the surrendered

and selected lands.
An affidavit showing that the land asked for in exchange is not

adversely claimed should accompany each application, except that in

cases where the-land is covered by'an allotment, homestead or desert

entry, a statement may be incorporated in the affidavit to the effect

that the claimant to such land has filed an application to 'relinquish

or reconvey the land-to the United States under the provisions of the

act of March 3, 1921, supra, if such be the fact. Where applications
fare submitted involving the reconveyance or relinquishment of lands
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.Selected by or patented to individual Indians, such' applications .may
be considered jointly and not necessarily as separate applications;
provided, in such cases, the lands to be acquired in exchange will con-
solidate the holdings 'of such Indians.

The lands selected must, in conjunction with otherDproperty owned
by the party conveying, be in a compact body, as near- as may be pos-
sible, regardless of township lines; but no application will be con-
sidered involving lieu lands in' any township wherein the selector
owns no land and where the approval of such application will not

:efect a consolidation of the holdings of the applicant in such town-
Ship or townships. Surveyed, unappropriated, and unreserved land
except as provided by the preceding paragraph, can be selected.:

There' should also accompany the application a warranty deed,
duly executed according to the laws of New Mexico by the proponents
conveying to the United States the land to be given in exchange, but
such deed need not be recorded. An abstract of title brought down
to show good title in the proponent, free from all encumbrances, must
also be filed. Such abstract of title must be authenticated by -the
proper State and Federal officers and show that the land is free from
all judgments, claims, or-liens, including taxes, or such abstract may
be authenticated by an abstracter or abstract company as provided by
General 'Land- Office Circular No. 726 of October 13, 1920. If the
exchange is authorized the deed will be returned ::for recording and
the abstract to be brought down to show such recordation, whereupon
patent will be issued in the regular order of business."

Where the land relinquished is covered by an unperfected bona
fide claim for which no certificate for patent is outstanding, there
must be filed with the selection a certificate by the recorder of deeds
or official custodian of the records of transfers of real estate in the
proper county that no instrument purporting tq convey or in any way
to encumber the title to the land 'or any part thereof is on file or of
record in his office; or if any such instrument or instruments be on;
file or of record therein, the :certificate must show the facts. A selec-
tion in lieu of an unperfected claim not covered by patent certificate
must in all respects conform to the law under which such unperfected
claim is held, and will be subject to the payment of such fees sand
commissions as would be required under the statutes to complete the
unperfected claim in lieu of which the selection is made.

If the land relinquished is covered~by an unperfected claim-such
as a homestead or desert entry-for which certificate for patent has
not been issued and the law under which the claim was initiated
requires that land taken thereunder must be in one .body, the same
requirement must be observed in making the lieu selection irrespec-
tive of lands otherwise owned or claimed. If the land relinquished

[ Vol1



Z4] DECISIONS; OF THE DEPARTMENT OF THE INTERIOR

-is covered by an Indian allotment for which a trust patent has been
Issued, that trust patent should accompany the application for ex-
,change and on the reverse side of the patent should be indorsed the-
relinquishment of the patentee witnessed by two persons or before
a notary public or other official with a seal.; If the trust patent
has been lost or destroyed or for any reason can not be, located,
the relinquishment and application for exchange may be combined,
including a sworn statement as to the loss of the patent, or reason
given why it can not be furnished. In cases of this character no
deed will be necessary, but the selector must make affidavit that
he has not sold, assigned, mortgaged, or contracted to sell, assign,
or mortgage the land covered by the unperfected claim or relin-
quished allotment.

A selection of land in lieu of an funperfected entry under the
settlement laws if credit for residence on the unperfected claim be
desired, must in addition to other proofs be accompanied by the
affidavit of the selector, corroborated by two f witnesses. showing
when residence was established on the unperfected claim and the-
duration of such residence. In such at case, unless the selector has
resided upon, cultivated, and improved the relinquished unperfected
claim for the full period required by law to earn a patent thereto,
he must establish and maintain a residence on the land selected and
cultivate and improve the same for the full period required by
law to earn a patent, less the time spent upon the relinquished
unperfected claim.

If the relinquished unperfected claim be not one held under the
settlement laws, the affidavi t as to the residence required by the
preceding paragraph need not be furnished; but in either case the
selector must make affidavit that he has not sold, assigned, mort-
gaged, or contracted to sell the land covered by the relinquished un-
perfected claim. No patent shall be issued for any lieu land selec-
tion until all parties in interest and involved in the exchange of
their holdings with each other and with the Government shall have
completed their selections and thereby and otherwise in accordance
with- applicable law and the regulations thereunder earned equitable
title to the land involved therein.

The law'makes no provision for reimbursing any persons for im-
provements on land relinquished or reconveyed. However, when
any applicant receives notice that an exchange applied for has been
authorized, he may, if he so desires, remove any buildings, fencing,
or other' movable'improvements owned or erected by him on the
land relinquished or conveyed; Provided, that such removal is accom-
plished within ninety days from receipt by him of said notice. Any
land relinquished to the United States :under these regulations,
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which tracts would; ordinarily become subject to. entry under the-
public land laws, shall be withheld from all forms of disposal until
further specific action is taken thereon to make the said lands sub-
ject to settlement or entry, or to any form of disposal; and until
otherwise directed the local land office will not allow any entry.-or
application for such lands.

C. C. MOORE,
Conmmissioner.

Approved:
Jos. M. DIXON,

First Assistant Secretary.

FREE USE OF TIMBER ON VACANT UNRESERVED PUBLIJi
LANDS IN ARIZONA, CALIFORNIA, COLORADO IDAHO, MON..
TANA, NEVADA,: NEW MEXICO, NORTH DAKOTA, OREGONl,
SOUTH DAKOTA, UTAH, WASHINGTON, AND WYOMING

REGULhATIONS

[Circular No. 1285]

[Superseding Circulars 222 -and 223V

DEPARTMENT OF; THE INTERIOR,

GENERAL LAND 01TFICE,
Washington, D.C., August 15, 19DS:

1. Parties who may obtain timber.-Settlers upon public lands,
citizens and bona fide residents of the State, and corporations doing
business in the State may obtain free use permit for timber.

2. Lands on which timber may be out are:-.(a) Mineral lands,
unoccupied and unreserved and not subject to entry under existing
laws of the United States, except for mineral entry, in the above-
mentioned States except in California, Oregon, and Washington.
(Act of June 3, 1878, 20 Stat. 88). Instructions of July 17, 1909
(38 L.D. 75). (b) Nonmineral, unoccupied and unreserved public
lands. (Act of March 3, 1891, 26 Stat. 1093).

3. Kind of timber which may be cut.-The proper protection of
the timber and undergrowth necessarily varies with the nature of
the topography, soil, and forests. No timber not matured may be
cut, and each tree taken must be utilized for some beneficial domes-
tie purpose. Persons taking timber for specific purposes will be
required to take only such matured trees as will, work up to such
purpose without unreasonable waste. Stumps will be cut so as to
cause the least possible waste, and, all trees will be utilized to as
low a diameter in the tops as possible. All brush, tops, lops, and

: [vol-
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other forest debris made in felling tand removing timber under

these regulations shall be disposed of as best adapted to the protec-

tion of the remaining growth and in such. manner as .shall-be pre-

scribed by the Chief of Field Division, and failure 0on4the part of

the applicant, or an agent cutting for an applicant, to comply with

this requirement will render him liable for all expenses. incurred by

the Chief of Field Division in putting this regulation into effect.

4. Area of land to be out over.-The permits shall limit the area

of cutting to embrace only- so much land as is necessary to produce

the -quantity of timber applied for.
5. Use which may be made of timber.-Timber may be cut under

approved permit when actually needed for firewood, fencing, build-

ing, or other agricultural, mining, manufacturing, and domestic
purposes.

6. Eoportation of timber.-Timber may not be exported from the

State in which it is cut, except: (a) Timber from a specified area

in Wyoming may be exported into Idaho. (Act of July 1, 1898, 30

Stat. 618); (b) Timber from a specified area in Montana may bi
exported into Wyoming. (Act of March 3, 1901, 31 Stat.J1439);;
(c) Under the act of March 3, 1919 (40 Stat. 1321), citizens of Mal-
heur County, Oregon, may cut timber in Idaho and remove such tim-

ber to Malheur County, Oregon; (d) Under the act of March 3, 1919

(40 Stat. 1322), citizens of Modoc County, California, may cut timber
in Nevada and remove such timber to Modoc County, California;
(e) Timber from a specified area in Arizona may be exported into

Utah. (Act of February 27, 1922, 42 Stat. 398.)
7. Length of timer of permit.-All rights and privileges under a

permit shall terminate at the expiration of the period of one year
from the date of approval of the permit.

8. Forms on which applications should be made: (a) Where timber
not to exceed $50 in stumpage value, in any one continuous period

of 12 months, is desired, application must be filed on form 4-029,

and permission to cut the timber applied for may be granted by the

Chief of Field Division; (b) If timber between a stumpage value

of $50 and $200 is desired, in any one continuous period of 12 months,
application must be made on form 4-022b. Permission may be
granted by the Chief of Field Division, subject to approval, revoca-

tion or revision by the Commissioner of the General Land Office.
Persons who commence cutting upon receipt of a permit from a

Chief 'of Field Division before final approval by the Commissioner
o the General Land Office* will be liable to the; Government for a

reasonable stumpage value for timber so taken, in the event that the
permit is not finally approved; (c) If timber having a stumpage

value in excess of $200 is desired application must be made on form
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4-022b, but permission to cut..same shall be granted only upon show-
ing of special necessity therefor, and upon direct approval by the
Secretay of the Interior.

9. What applications should contain.-Applications should be filed
in duplicate and should set forth the names and post office addresses
of the applicants, and any agent or agents who may be employed
-to procure the timber. Where a corporation is the applicant, the
State in which it was incorporated should also be shown.

Blank forms for making; application may be procured from the
Chief of Field Division within whose district the lands fromnwhich
the timber is to be removed are located.

Applications should show the amount of timber required by each
applicant; the use to beimade thereof; a description of the land from
which the timber is to be cut, by subdivision, section, township and
range, if surveyed, or by natural objects sufficient to identify the
same if unsurveyed; and the date it is desired to begin cutting.

10. When agents do the cutting.-Where one or more persons de-
sire timber, and are not in a position to procure the same for them-
selves, an agent or agents may be appointed for that purpose. Such
agent shall not be paid more than a. fair recompense for the time,
labor,; and money expended in procuring the timber and manufac-
turing the same into lumber, and no charge shall be made for the
timber itself. The said compensation must be set forth in a written
contract to be entered into by the parties, and a copy thereof must
be filed with the application.

11. When the agent is a sawmill operator.-If the amount of tim-
ber applied for exceeds $50 in stumpage value, for any continuous
period of 1, months, a bond equal to three times the amount of the
stumpage value of the timber applied for will be required, condi-
tioned upon the faithful performance of the requirements contained
in these regulations.

12.. Liability of applicant.-Where permits are secured by fraud,
or wbere Itimber is not taken or used in accordance with 'the terms
of the law or these regulations, the Government may enforce the
same civil and criminal liabilities as in other cases of timber trespass
upon public lands. For criminal liability see section 49 of the Penal
Code, approved March 4,1909 (35,Stat. 1088, 1098).

13. Action by the Chief of Field Division.-(1) Where timber up
to $50 stumpage value is applied for, he will note thereon the date
filed in his office. If the, examination of the records of the district
land office shows the lands to be vacant, unreserved public lands, and
no objection appears, he will. approve the application and return one
copy thereof to the applicant who may commence cutting operations
immediately upon receipt of such approved application. (2) Where
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timber tin excess of $50 stumpage value is applied for he will, after:
examination of *the records, proceed as follows: (a) Ascertain by-
field examination or otherwise if the applicants are bona fmde resi-
dents of the State named, and need the amounts of timber set oppo-
site their respective names, for the, purposes indicated; (b) If the
petitioners are not in a position to cut and remove said timber them-
selves and employ an agent to procure the timber for them, he will
ascertain if ;the agent who is to procure the timber for them is in
every way reliable, and if the price agreed upon between the appli-
cants and agent represents only a fair compensation for the necessary
time, labor and legitimate expense in getting out -the timber and
furnishing it in the form desired, and, does not include, any charge
for the timber itself; ( H)ple will ascertain if the removal of the
timber will interfere with, lessen or damage the water supply or in-
juriously affect any public interest; if said timber is for the actual

use of the petitioners or desired for barter or sale;' and if the timber,
is to be used in the State where cut, or transported to other States;
(d) He will ascertain if there are private dealers who will supply
timber or lumber to the petitioners, and if so, at what rate; (e) lHe
will, upon completion of the investigation required, transmit -the
application and'bond; if a bond be required, together with a report
thereon, and a copy of the permit, if one 1as been granted by him,.
to the Commissioner of the General Land Office., The report will

cover the stumpage value of the timber applied for and all pertinent
facts. 'The agreement relative to the disposition of the tops, lops
and other debris, shall Sbe shown in the permit, and when a bond is
required said agreement shall be incorporated. into the bond.

-14. These regulations supersede the regulations in Circulars 2229
and 223, approved March 25, 1913 (42 L.D. 22).

C. C. MooRs,:
Comnmnissioner.

Approved:
Jos. M. DIxoN,

First As1sistant Secretary.

APPENDIX

TIMBER ON MINERAL LANDS

Be it enawted, by the Senate and, House of Representatves of the Uni4ted
States of America in: Congress. ansembled, That all citizens of the United. States
and .other -persons, bona fide residents of the State of Colorado, or Nevada,
or either of the Territories of New Mexico, Arizona, Utah, Wyoming, Dakota,.
Idaho, or Montana, and all other mineral districts of the United States, shall
be, and are hereby, authorized and permitted to fell and remove, for building,.
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agricultural, mining, or other domestic purposes, any timber or other trees

-growing or being on the public lands, said lands being mineral, and not subject

to entry under existing laws of the United States, except for mineral entry,

in either of said States, Territories, or districts of which such citizens or

persons may be at the time bona fide residents subject to such rules and regu-

lations as the Secretary of the Interior may prescribe for the protection of

the timber and of the undergrowth growing upon such lands, and for other

purposes: Provided, the provisions of this act shall not extend to railroad
corporations.

- *, * * * e * *

Approved, June 3, 1878. (20 Stat. 88.)

TIMBER ON NON-MINERAL LANDS

Be it enzcted by the Senate and House of Representatives of the United

States of America in Congress assembled, That section eight of an act entitled

"An act to repealtimber culture laws, and for other purposes," approved

March third, eighteen hundred and ninety-one, be and the same is hereby
,amended so as to read as follows:

"Sa8. * * * And in the States of Colorado, Montana, Idaho, North
Dakota, and South Dakota, Wyoming, and the District of Alaska, and the gold

and silver regions of Nevada and the Territory of Utah in any criminal prose-

cution or civil action by the United States for a trespass on: such public timber
lands or to recover timber or lumber cut thereon it shall be a defense if the

defendant shall show that the said timber was so cut or removed from the

timber lands for use in such State or Territory by a resident thereof for agri-

cultural, mining, manufactufing, or domestic purposes under rules and regu-

lations made and prescribed by the Secretary of the Interior and has not been

transported out of the same, but nothing herein contained shall operate to

enlarge the rights of any railway company to cut timber on the public domain,

provided -that the Secretary of the Interior may make suitable rules and regu-

lations to carry out the provisions of this act, and he may designate the sec-

tions or tracts of land where timber may be cut, and it shall not be lawful to

cut or remove any timber except as may be prescribed by such rules and regu-

lations, but this act shall not operate to repeal the act of June third,

eighteen hundred and seventy-eight, providing for the cutting of timber on
mineral lands."

Approved, March 3, 1891. (26 Stat. 1093.)

AMENDS ACT OF MARCH 3, iS91 (26 STAT. 1093), TO INCLUDE NEW
MEXICO AND ARIZONA

Be it enacted by the Senate and House of Representatives of tie United

States of America i Congress assembled, That section eight of the act entitled

"An act to repeal timber-culture laws, and for other purposes," approved March

third, eighteen hundred and ninety-one, as amended by an act approved March

third, eighteen hundred and ninety-one, chapter five hundred and fifty-nine,
page ten hundred and ninety-three, volume twenty-six, United States Statutes

at Large, be, and the same is hereby, amended as follows: After the word
4 Wyoming" in said amended act insert the words " New Mexico and Arizona."

Approved,. February 13, 1893. (2T Stat. 444.)

[Vol.
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SALE AND USE OF TIMBER IN ALASKA.

'Be it enacted .by the Senate and, House of Representatives of the United
States of America in Congress assembled, * *

* *: * . * *: * - *X

SEC. -1. That the Secretary of the Interior, under such rules and regulations
s1s he may prescribe, may cause to be appraised the timber or any part thereof

upon public lands in the District of Alaska, and may from time to time sell

so much thereof as he may deem proper for not less than the appraised value

-thereof, in such quantities to each purchaser as he shall prescribe, to be used
in the District of Alaska, but not for export therefrom. And such sales shall

at all times be limited to actual necessities for consumption in the District
from year to year, and payments for such timber shall be made to the receiver
-of public moneys of the local land office of the land district in which said tim-
'ber may be sold, under such rules and regulations as the Secretary of the
Interior may prescribe, and thd moneys arising therefrom shall be accounted
for by the receiver of such land office to the Commissioner of the General

Land Office in a separate account, and shall be covered into the Treasury.
-The Secretary of the Interior may permit, under regulations to be prescribed
by him, the use of timber found upon the public lands in said District of

Alaska by actual settlers, residents, individual miners, and prospectors for

minerals, for firewood, fencing, buildings, mining, prospecting, and for domestic
purposes, as may actually be needed by such persons for such purposes.

Apprcived May 14, 1898. (30 Stat. 414.)

rERmITS TO OUT TIMBER IN WYOMING AND REMOVE SAME TO IDAHO

Be it enacted by the Renate and House of Representatives of the United
States o.f America in Congress assembled, e e *

D:f * : * * X .* *e * *0 

'That section eight of an Act entitled "An Act to repeal the timber culture
laws, and for other purposes," approved March third, eighteen hundred and

ninety-one, be, and the same is hereby, amended as follows: That it shall be
lawful for the Secretary of the Interior to grant permits, under the provisions
of the eighth section of the Act of March third, eighteen hundred and ninety-
one, -to citizens of Idaho and Wyoming to cut timber in the State*of Wyoming

'west of the continental divide, on the Snake River and its tributaries to the

boundary line of Idaho for agricultural, mining, or other domestic purposes,
and to remove the timber so cut to the State of Idaho.

* * - *I *: * ::e- * *

Approved July 1, 1898 (30 Stat. -597-618).

-AMENDS ACT OF MARCH 3, 1891 (26 STAT. 1093),TO INCLUDE CALIFORNIA,

OREGON, AND WASHINGTON

Be it, enacted by the Senatet and House of ;Representatives of the United
States of America in Congress assembled, That section eight of the Act entitled
4'An Act to repeal timber-culture laws, and for other purposes," approved March
third, eighteen hundred and ninety-one, as amended by an Act approved March
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third, eighteen hundred' and ninety-one, chapter five hundred and fifty-nine,
page ten hundred and ninety-three, volume twenty-six, United States Statutes
at Large, be, and the same is hereby, amended as follows: After the word
"Nevada,"- in said amended Act, insert the words "California, Oregon, and
Washington."

Approved March 3, 1901 (31 Stat. 1436).

PERMITS TO CUT TIMBER-WYOMING-MONTANA

RBe it enacted by the Senate and House of Representatives of the Ufited
States of America in Congress assembled, That the provisions of chapter five
hundred and fifty-nine of the Revised Statutes of the United States, approved
March third, eighteen hundred and ninety-one, limiting the use of timber taken
from public lands to residents of the State in which such timber is found,.
for use within said State, shall-not apply to the south slope of Pryor Moun-
tains, in the State of Montana, lying south of the Crow Reservation, west of
the Big Horn River, and feast of Sage Creek;:but within the above-described
boundaries the provisions of said chapter shall apply equally to the residents
of the States of Wyoming and Montana, and to the use of timber taken from
the above-described tract in either of the above-named States.

Approved March 3, 1901 (31 Stat. 1439).

PUNISHMENT FOR TIMBER DEPREDATIONS ON PUBLIC LANDS

Whoever shall cut, or cause or procure to be cut, or shall wantonly destroy,
or cause to be wantonly destroyed, any timber growing on the public lands of
the United States; or whoever shall remove, or cause to be removed, any timber
from said public lands, with intent to export or to dispose of the same; or who-
ever, being the owner, master, or consignee of any vessel, or the owner, director,
or agent of any railroad, shall knowingly transport any timber so -cut or
removed from said lands, or lumber manufactured therefrom, shall be fined
not more than one thousand dollars, or imprisoned not more than one year, or
both. Nothing in this section shall prevent any miner or agriculturist from
clearing-his land in the ordinary working of his mining claim, or in the prepa-
ration of his farm for tillage, or from taking the timber necessary to support
his improvements, or the taking of timber for the use of the United States.
And nothing in this section shall interfere with or take away any right or
privilege under any existing law of the United States to cut or remove timber
from any public lands.

Sec. 49, Penal Code, approved March 4, 1909 (35 Stat. 1088-1098).

PERMITS TO CUT TIMBER IN IDAHO AND REMOVE SAME TO OREGON

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, * * * X

*. * - * * . * - * *

That it shall be lawful for the Secretary of the Interior to grant permits,
under the provisions* of the eighth section of Xthe Act of March third, eighteen
hundred and ninety-one, to citizens of Malheur County, Oregon, to cut timber
in the State of Idaho.for agricultural, mining, or other domestic purposes, and
to remove the timber so cut to Malheur County, State of Oregon,

Approved, March 3, 1919 (40 Stat. 1321).

[ Vol.
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PERMITS TOI CUT TIMBER IN NEVADA AND REMOVE. SAME go CALIFORNIA

Be it enated yby the Senate ndJ House of Representatives of the United State$
of America in Congress assembled, * * 8

* ' S :* * ' '; * : ; * * :* 

That it shall be lawful for the Secretary of the Interior to grant permits.:
under the provisions of the eighth, section of the Act of March third, eighteen
hundred and ninety-one-, to citizens of Modoc County, California, to cut timber
in the State of Nevada for agricultural, mining, or other domestic purposes, and
to remove the timber:so cut to Modoc County, State of California.

Approved, March 3, 1919 (40 Stat. 1322).

TIMBER CUTTING PERMITTED' FOR MANUFACTURING, ETC. PURPOSES BY

OUTSIDE CORPORATIONS

Be it endeted 'by the. Sente and House of Representatives of the United
States of Aeain Conpress assembled,: That section 1 of aan Act entitled
"An Act authorizing the:.citizens of Colorado, Nevada,'and the Territories to
fell and remove timber on the public- domain for mining and domestic pur-
poses,"! approved. June 3, 1878, chapter' 150, page 88, volume 20,; United- States
Statutes at Large, and section 8 of an Act entitled !'An Act to repeal timber-
culture laws, and for other purposes," approved March 3, 1891, as amended by
an Act approved March 3, 1891, chapter 559, pege 1093, volume 26, United Statesa
Statutes at Large, and the several Acts amendatory thereof, be, -and' the same
are hereby, extended so that it shall be lawful for the Secretary of the Interior
to grant- permits- to corporatioorporatrporated under a Federal law of the

:United States or incorporated under the laws of 'a State or Territory of the
United- States, other than the StWte in which the privilege is requested, said
permits to confer the- same rights and benefits upon -such corporations as are
conferred by the aforesaid Acts upon -corporations incorporated in the State in
which the privilege is to be. exercised: Provided, That all such corporations
shall first have complied with the Iaws of that State so hst to entitle them to
do-business therein; but nothing herein shall operate to enlarge the rights of
any railway company to cut timberon -the public domhain. -- -

Act of January 11, 19k1 (41Stat. 1088).

PERMITS TO CUT TIMBER IN ARIZONA AND REMOVE SAME TO UTAH -

Be it enacoted by the: Senate and House of Representatives :of the United States
of merica in Congress ossembled, - - - . -* - -

* * -E * -- *- ; h *d A * : :u*E

That it shall be lawfu 1 for the .Secretary of the Interior to, grant permits,
X under the provisions- of -section 8 of the Act of March 3, 1891,. :to citizens Iof
Washington fCounty, and; of Kane County, Utah, to: cut -timber on the public:.
.lands of the counties of Mohave and Coconino, Arizona;- for. agricultural, mining,
and other domestic purposes, and:remove the timber so' cut to said Washington
County and Kane.: County, Utah.

Approved February 27, 1922 (42 Stat. 398).

- 182662-33-voL.543- '
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: SULPHUR PRODUCTION-ACT OF APRIL 17, 1926, AS AMENDER
BY ACT OF JULY 16, 1932

REGULATIONS

[Circular No.%128T]-

: DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Wa shington, D.C.,August16; 1930.

UNITED STATES LAND OFFICES,
LAS CRUCES AND SANTA FE, NEW MExIco:

The act of Conigress, approved April 1'; 19260(44 Stat. 301), as
amended by the act aproved July 16, 1932 (P uhlc, No. 291), T2d
Congress, entitled--: "An Act To-. promote the production of sulphur
upon the :public domain within the :States -of Louisiana. and New

: Mexico" reads as follows:

"Be it enacted. by the Sernote arn House -of ;Repr-esetativels.oifthe United,
states of America in Gongress assernbled, That the Secretary of the Interior
is hereby, authorized jand ;directed, under such rules and regulations: as he may
prescribe,- to grant to X any qualified applicant ;a prospecting permit which
:shall give the exclusivexright to prospect for: sulphur in lands belonging to the
: -United States located in the States of Louisiana :and New Me ico for a period
of not exceeding two years: Provided:, That .the area to be included in such

I a permit shall be not exceeding six hundred and forty acres of land -in reason-
: ably compact form.

Sec. 2. Upon showing to the satisfaction of the. Secretary of the Interior
that valuable deposits of sulphur havebeen discovered by the permittee within
the area covered by his permit, and that the land is chiefly valuable. therefor,
the permittee shall be entitled to a lease for any or all of the land embraced
in the prospecting permit, at a royalty of 5 per centum of the quantity or gross
value of the: output of sulphur- at the point of shipment to market, such lease
to be taken in compact form by legal subdivisions of the public-land surveys;

: or if the land be' not surveyed, by survey executed' at the cost of the permittee
in accordance with regulations prescribed by the, Secretary of the Interior:
Provided, That- where any -person having -been' granted an oil and gas permit

:: makes- a discovery of sulphur in lands covered by said permit,- he shall have
the same privilege of leasing not ; to exceed six hundred and forty acres of said
: land- under the same terms and,- conditions as are given -a sulphur -permittee

- .under theiprovisions of this :sectionh - - '
: Sec. ;3. -Lands known to -contain valuable- deposits of sulphur and not covered
by permits or leases shall be held subject to' lease -byjthe Secretary of the
Interior through advertisement, competitive bidding, or such other methods as
ihe may by general regulations adopt and in such areas as he shall fix, not

exceeding six hundred and forty acres; all leases to be conditioned upon the
payment by the lessee of such royalty as may be fixed in the lease and the

[Vol.
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'payment in'advance of a rental of '50 ents per acre -per annum, the rental paid
for any one year to be credited against the royalties accruing for that year.

See.4. Prospecting permits or leases may be issued in the discretion of
the Secretary of the Interior under the provisions of this ac't for deposits of
.sulphur ini public lands also containing coal or othertminerals on condition that
such other: deposits> be' reserved to the United' States for disposal under
applicable laws. 

See. 5. The general provisions of section 1 and sections 26 to 38, inclusive,
of the' aet of February 25, 1920, entitled "An Act to promote the-mining of roal,
phosphate, oil,' oil shale, gas, and sodium on the public domain," >aree made
applicable to permits and leases under this act, the first' and thirty-seventh
sections thereof being amended to include deposits of' sulphur, and section 27
being amended so as to prohibit any person, association, or corporation from
taking or holding more than three sulphur permits dr leases in any one State
during the life of such permits or leases. --

See. 6. That the provisions of this act shall apply only to the States of
Louisiana and New Mexico.;"'-

Said act authorizes the Secretary of the Interior to gLrant pros-
pecting permits and leases for sulphur lands belonging to the United
States in those States.

Thq similarity of this act to the general mineral leasing act of
Fehruiary 25' 1920 (41 Stat. 437), is such 'that the provisions of
Circular No. 67-2, approved March 11, 1920, relating to oil and gas
permits and leases are generally applicable,' and to ;the extent that
they are not inconsistent with the said act of April 17 ,1926, -as
amended, they will govern the procedure in 'applications for permits

:and leases under the latter act.
A sulphur permit may, however, be allowed for a maximum of 640

acres only.
The royalty in- sulphur leases granted consequent upon -a permit

shall be 5 4per cent ofe the quantity or gross, value of the output of
sulphur at thepoint of shipment to market.

An oil permittee who shall make a discovery of sulphur in lands
R covered by his permit shall have the same privilege of obtaining a
sulphurlease as is given to a sulphur permittee.

All sulphur leases for lands known to contain valuable deposits of
0s'ulphur and notfcovered by permits or 1eases shall be conditioned
lupon the payment by the lessee of such royalty as may be fixed in

' the' lease and upon the payment in' advance of a 'rental of 50 cents
per aper aer annum the rental paid for any one year to be credited
against the royalties accruing for that year. -

No person, association, or corporation shall take or hold more than
three sulphur permits or leases in any one State during the life of
such permits or leases.

-315
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* Applications for permits should be filed in the proper' district land

office for lands in the State of New Mexico, and in the'General Land
Office atWashington, P. C., for lands in the Staie~of Louisiana.

This circular supersedes Circular No. 1104, issued December 22,
1926, addressed to the Register at Baton ]Rouge, Louisiana.

C.: C. MooRn,
Cooisioner.

Approved:
Jos. M. DIxON,

Acting Secretary.:

HIRAM KM HAMILTON

Decided August 31, 1932

NATIONAL FOREST LANDs-EXc~ANGE =OF 0 LANDs--TiTLE.

* In. an exchange -of lands in national forests under the terms of the act of'

March 20, 1922 (42 Stat. 465), as amended by: the act of February 28,.

1925 (43 Stat. 1090), a relinquishment to the United States under the pro-

tvisions of 'the act of June 4, 1897 (30 Stat. 36), with no application for

other lands in lieu thereof, leaves the transaction incom'plete and does not

pass clear and complete title to the base' lands: to the United States,

* equitable rights therein remaining in the profferer.

NATIONAL FOREST LANDS-ExcOH:Ar-TiTLE--ExTPI[NIoN OFrAnABsTxR OF
TITmr.

Before the United States will consummate-an exchange of lands in national.

forests, it must be fully satisfied as to the title to the land relinquished, and

accordingly will require that the abstract of title submitted be extended,

where necessary, to show good title at date of acceptance.

DEPARTMENT'S INSTRurous OvmunmZO IN PARI.T.

The Department's instructions of February 13, 1925. (51 L.D. 51), insofar as

* in conflict with this decision, are overruled. : .

EDWARDS',Assistant Secretary:
This is an appeal by Hiram M.. Hamilton from the decision of

the Commissioner of the' General Land Office~ dated May 3,.1932,
in the matter of his application, under the act of March 20, 1922
(42 Stat. 465), as amended by the act of February 28, 1925 (43 Stat.
1090), to exchange the SE1/4SE'/, and SW1/4SE1/4 Sec. 27, T. 2 N.,
R.R. 2 W., S.B.M., within the San Bernardino National- Forest, for
the NW1/NW1/ 4 and NE¼/4NWIA Sec. 28, T. T RS. f 22' E., M.D.M.,
within the Sierra National Forest, California.

The record shows that by two separate deeds, executed January 2,
1902, Hamilton and wife relinquished to the United States the said
5E14SE1/4 and SW'A/_SEl/4 Sec. 27, T. 2 N.), 1. 2 W., S.B4V., within
the San Bernardino National Forest, with a view to the selection
of lieu lands under the provisions of the act of June 4, 1897 (30
Stat. 36). Said deeds were duly recorded January 4 and 6, 1902,
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respectively, but .so' far;.ass the records of the Land -Dlepartment show.
Hamilton did not apply for other lands.in lieu of those relinquished..
It *appears, however', that in connection -with> the -anticipatedl. ex-
change underothe* act of June 4, 1897; supra-, fHamilton procure&:
and retained possession' of a :dulyv- authenticated abstract of his: title
to -the- said :relinquished iands... This abstract, whichis part of-thet
record now before the De'attm6nt, shows that said lands w.vere pat- 
.entecltto the Southern Pacifi: Railroad Company October .', l891?,
and- that said company, by deed dated December 27, 1901, conveyed
them to Hamilton. - The abstract, extended. and certified to Novem-
<ber 30, 1906, shows that -the land was, at the- time free from all other:
claim of -title, tax liens, or other incumibrances.D

In 1931 Hamilton started negotiations with the regional forester
to exchange the lands in question for other lands, under the provi-.
sions: of the actls of -March 20, 1922, suipra, presenting an affidavit
stating -that he was- the lawiufl owner of :said lands. The proposed
exchange was found to be in the public interest, and the Secretary
of Agriculture recommended, under date of November 30, 1031, that
it be consummated. Hamilton filed formal application for such ex-.0
change February-12,.1932,: accompanied by the :abstract of title
previously mentioned.;

In his letter of November A0. 1931, recommending the approval
of the exchange, the Secretary of Agriculture stated-that the land
offered by; Hamilton -was subject to the following .reservations in:
favor of the Southern Pacific Railroad Company:

"A strip of land 200 feet wide lying equally on each side of each main track,0
side track- spur, switch and branch line of said 'railroad or of any railroad eor-
poration, grantee of said railroad, 'as the same are now constructed or located
upon, across. or adjacent to any of the offered lands and all parts and parcels of
said lands which are now used for the operation and maintenance of the rail-
road of the Southern Pacific Railroad Company, or of any railroad corporation
the grantee of the Southern Pacific Railroad Company, or for the track, yards,
depot grounds, buildings, or other structures thereof.

The right to. use any water rising upon, any of said lands which has hereto-
fore been appropriated -by,. and is now being used for the operation of the rail-
road of the Southern Pacific Railroad Company, and the right (to the :extent
the same may heretofore have been exercised by said vendor) to conduct the
same as well as water rising upon other lands, across any of the land offered
in pipes or aqueducts, -for the purposeS aforesaid,--together with all necessary
rights-of-way therefor.

The fact that the offered land is subject to: the above described reserva-e
tions has.been taken into consideration in estimating the value of the land
in question." .

.With respect to the reservation above referred to it-may be stated;
that the accompanying abstract fails to show that Hamilton's grantor
retained any right oriinterest in the: property in question, and it; is.

37.
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apparent that the Secretary of Agriculture's. information in the
matter was obtained from some other source.:

When the application for exchange was reached for examination
the General Land tOffice held, in .substance, that the deeds placed of
record by Hamilton in 1902 w're. without effect and,.passed no title
to the United States.; Hamilton was called upon to execute and have.
recorded a new. deed conveying to the United States the said SEl/4

40 SE1/4 and 3SW'/-SE'/4 Sec. 27, T. 2-N., R. 2 W., S.B.M., with.an
excepting clause sufficient to protect the rights of the railroad
company under the reservation previously mentioned; -also to have
his abstract of title brought down to a date overlapping the recor-

dation of such new deed, and recertified to show the .relinquished
lands free from tax liens, pending suits, judgment liens,,or other
X ncumbrance.

*0; Appellant contends that the Commissioner improperly imposed
such requirements upon him. He says that when he purchased the
lands in question from the Southern Pacific Railroad Company he
obtained an; absolute title withot reservations, and that' he, is -not
justified- in making and should not* be called upton to -make a new

* deed containing reservations for the benefit of his grantor, who is

without interest in the property. He asserts that the United States
has good title to the lands, by virtue of his previously recorded deeds,
and that the accompanying abstract of title is complete without fur-
ther extension under departmental ruling of February 1-3, 1925 (51
L.D. 51).

In the view of the Department the execution and recordation of

a new deed by Hamilton may be dispensed with. It is immaterial
whether the land in question is affected by reservations for the bene-
fit of the Southern Pacific Railroad Company. The land to 0which

Hamilton got title, all of which he purported to convey to the United'
States, was and'is, if the abstract is accurate, free of any ea t 6r
servitude. If the railroad company's conveyance to Hamilton con-
tained a reservation, such reservation is sufficient to protect its.
rights, and it is-not important whether the reservation is mentioned
;or continued in Hamilton's conveyance to the United States. More-
0over, the Department of' Agriculture appears to be. fully advised re-

specting the status of the lands and the extent to which they are
affected by the reservation aforesaid, and offers no objection to the
exchange on that ground. In the circumstances; the stufficiency of
Hamilton's recorded relinquishment will not be questioned.

In the opinion of the Department, however, the Commissioner's
objection to the abstract presented was well taken. Manifestly, in
its present form,' such abstract is not sufficient to- assure a 'clear
title in the United States. Experience has shown that many of the

EVO.L
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- tracts formerly conveyed to the- Government but not -:accepted have
been transferred, taxed, encumbered, or affected by -adverse, pos-
session, and in view thereof the Department is unwilling; in the
instant case,-to apply the, rule stated in the decision of'February'13,
1925, aura, with respect to the extension of abstracts.

It. cannot be held that equitable title and, right to the lands
relinquished by Hamilton in 1902 passed to the United States by
: the-speadigof his:deds upon the- record. On 0the contrary, it
is clear that all equitable estate and right of property remained in
the title. proponent, and his abstract must be -brought down to
date tso that the Land Department may be fully advised :as to the
true condition of the title. Until the abstract is so extended no

- officer authorized to act in behalf of the United, States can determine
whether such proffered exchange can be approved or not.

As thus modified, the decision of the Commissioner is
Affirmed.

0~~~ HIA .. HA MI.TON f V X9 f :: 

: -Motion for rehearing of the Department's decision of August 31,0
1932 (54 I.D. 36), denied by Assistant Secretary1 Edwards, February
28, 1933.

VALIDITY OF MARRIAGE BY CUSTOM AMONG THE: NATIVES OR,
INDIANS OF ALASKA

'Opinion, September 3, 1932

ALAsKAN NArEVEs-INrDIA7S-STATUS-MARRIAGE BY CUsToM-,VAnDnrY .

While in earlier times the view prevailed -that the natives of Alaska did -not
- bear the same-general relation to the Government as that borne by the

- American Indians. -such view is no longer entertained, the contrary view
receiving support from acts of Congress and the decisions of courts of the
United States, which hold, generally, that the laws of the United States
with respect to Indians within the territorial limits of the United States
are applicable generally to the natives of Alaska.

AnomIGNES-INrIIA NS-MAMAGE BY 1-STOM C VA-DITYm-STAtE AND FEnDEAL

:: COURTS. : : : . . .-

In line with themnational policy'of permitting the aborigines to be controlled
in their internal and social affairs by their own laws and customs, - the
courts, both State and Federal, when called upon to consider the validity of;
marriage and divorce by so-called 'Indian custom,$ have almost uniformly

- upheld them on the theory: that the National Government has recognizedf
the autonomy of the Indians in such matters and thus removed them fronm

- - the realm of State law -in this respect.

34:T -



40' DECISIONS OF '.THE DEPARTMENT OF 'THE INTERIOR. [Volh

MALAsKrix NATivEs-INDIAwa-TsENmoRAL LAWS GovzNxIGo MARWrAgE-SCoPE.

Although the Territorial-legislaturemof Alaska has* passed laws regulating
:marriage- among the inhabitants of the Territory, such laws are similar in

* character to those-of American commonwealths, which, nevertheless, have
recognized -thevalidity of marriages among the Indians by tribal' custom V

ALASKAN NATIVES-INDIANS-PREBEQUISITES OF A MARRIAGE BY CTsvou.' -

By' the Weight of legal authority, wardship alone is not sufficient to render
ivalid 'a marriage or divorce by Indian custom;'but at the time of such.;
m'arriage' or divorce it must appear that the. parties thereto have retained

-- their tribai relations, and. that no Federal statute intervened. Such mar-
riage or divorceis not in fact a common law marriage, but possessed of the.
legal force of a ceremonial-marriage between whites.

ALASKAN NATIVES-" UNVILIEED TRIBES," As USED iN TREATy or CESSION, IN-

TEPRE'IED.

As to what tribes of Alaskan natives were included within the eterm; "unciv-- 
ilized tribes,"' as employed in Article III of the- treaty under Which Alaska:
was ceded to the United Sitates' (15 Stat. 593),'it was heidh in I re, tnoolc

* .(2; Alaska Reports, 200, 221), that they "were those independent pagan
tribes who acknowledged no allegiance to Russia, and lived the wild life
of their savage ancestors; " and this includes those natives who, to-day,
live under primitive conditions in' regions it:m6.te and difficult of access,-
influenced by superstition, and following the crude customs inherited from.
their ancestors.: 'By the terms of the treaty of session, these' tribes were
to be "subject to such laws and regulations as the United States nmay,_from
time to: time, adopt in regard to aboriginal tribes of that country."

ALASKAN NATIVS-MAIAGE BY CUsToM-AuTvomrTY or CONGRESS-ANALOGY TO

INDIANS.

'There is no' protrision of 'law'forbidding marriages between Alaskan natives
according to native custom,-and in the absence of a definite expression upon
the subject by Congress, in whom the paramount authority over these
people rests, marriages, among them should be accorded the same legal
recognition and sanctity which the courts of this country have uniformly
extended to similar relations among the American Indians..-

ALAsxAN NATITVS-M--MARRIAGBE sY CUsToM-No UNIvEMSAL RULE.

The validity of 'a particular marriage, in any given case, must be determined
by the 'facts and conditions appearing, and no specific rule governing all
cases can be laid down.

FINNEY,, Solicitor:
You [Secretary of the- Interior]. have requested myn.opinion as to

the validity- of 'marriage Xby custom among 'the natives or Indians
of Alaska.

The subject is a sensitive one, touching closely. as it does, the
instincts and customs of a primitive people, and, so 'far as I have
been able to find, has neither been-the subject of judicial investiga-
tion nor -dealt with expressly by legislation, 'either Federal or Terri-,
torial... The Territorial Legislature has, to be sure, enacted laws
regulating the subject of marriage amonig-its 'inhabitants;; (See'-sec--
tions 435 and 437, Compiled Laws of Alaska,4"1913; Chapter 56,
Session Laws of Alaska, 191.7, p. 117 ;Chapter 58, Session Laws of
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Alaska, 1932, p. 84; Chapter 7T, Session Laws, of Alaska, 1929, p.
164). Bearing Min ind, however, that these . are not laws. of the
United States, but Territorial laws of a- general nature making no
specific mention of the, natives or InAians, it may prove helpful in
determining the applicability of such laws to the natives or Indians

:to first discuss ;the .status of these. people -and the relatin which

they bear to the Federal Government,-matters which .have been
the ssubject- of several opinions by the Solicitor for this Department.

Solicitor Edwards, in: an opinion dated May 18, 1923 (49 L.D.
592), after pointing out that in earlier times the view prevailed that
the natives of Alaska did not bear the: same relation to the Govern-
:ment in many respects: as was borne by the American Indians,? said'

Later, however, Congress began to directly recognize these natives as being,
: to a very considerable extent at least, under our Government's: guardianship
and enacted laws which protected them- in the possession of thelands they
occupied; made provision for the :allotment of lands to them in severalty,
similar to those made to the American Indians; gave them special hunting,
: fishing and other particular privileges to enable them to support themselves,
and supplied themn with reindeer and instructions as to*'their propagation.

- . Congress Was1-also -supplied funds to give these natives medical and' hospital
treatment and finally made and is still making extensive appropriations. to
defray the expenses of both their education. and their.: support.:

Not only has .Congress in this manner treated these natives as being wards
of the Government but they have been repeatedly so recognized by :the courts.

: See Alaska Pacific Fisheries'v. United States (248 U.S., 78) ; United States v.
Berrigan -e' o '. (2 Alaska Reports, 442) United States i-. Cadzow et al.
(5 id.,: 125), and thel unpublished. decision of zthe District Courtq of Alaska,

* Division No. 1, in the case of Territory. of Alaska v. Annette- Islands Packing
Company et al., rendered June 15, 1922. -

- From this it will be seen that these natives are now unquestionably eon-.
sidered and treated* as being under the guardianship and protection of the
Federal Government, at least to such- an 'extent as to -bring them within the
spirit, if not within the exact letter, of the laws relative to American Indians.

-The subject was more exhaustively treated in my recent opinion
-of February 24," 1932 (M. 26915), wherein it was stated after an
extended review of the applicable statutes and- court 'decisions,

From the foregoing it is clear that no distinction has been or can be made be-
tween the Indians and other natives, of Alaska so far as the laws fand relations
-of the United States are concerned whether the Eskimos and other natives
are of Indian origin or not as they are all wards of the Nation, and'their
status is i in- material respects similar to that of the- Indians of the United
States. It follows that the natives of Alaska, as referred to in the treaty
of ,March 30, 1867, between the United States and: Russia, are entitled to the
benefits of and are subject to the general-laws and regulations governing
the Indians of the United States, including the citizenship act of June 2,
1924 (43- Stat.-263).

; Theforegoing opinions were referred:to, followed and applied in
: my opinion of July 26, 19323 (M. 27127), in-which-it was. held that
the general laws enacted by Congress conferring jurisdiction upon
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the'Secret'a'ry o''f the 'Interior ii the matter of probating 'the estates
of 'deceased American' Indians, might be applied: with respect to the
restricted -allotments and other restricted :property of': deceased
Alaskan natives. In' that, opiionit was said, among other- things:

It, therefore, appears that former uncertainty as to the legal, status of
the natives of Alaska has been measurably clarified through various opinions
and adjudications, so that, if not; Indians in fact, their relation to the Goven-
ment :has :come 'to b&be <regarded as fairly analogous to that of the Indian
tribes in the several States of the. Union, and. that they are to, be considered
as, included in the operationof general laws- appertaining, to Indians.,

In view of: the foregoing opinions, which appear to be fully sup-
ported by the authorities therein cited, 'it must now be regarded. as
established, that the native, tribes of Alaska. occupysubstantially the
same )relation to the Federal Government as their American neigh-
bors; that they are' a depenvdent people under the protective care
of the>United States; that they and their aaflairs are subject to

such legislation a Congress may see fit to enact for ttheir' benefit
and protection, and that the laws of the United States with respect
to the AmercanIndians are applicable ge nerally.to the natives of
Alaska.-
* Regarding the, American Indians, it mayv be said that at the time

of the forguation of the Federal Government several of the Indian
tribes found here were-pDowerful and warlike, and it was- found ex-
pedient .totreat:them as p'ossessing some of 'the attributes of sov-
ereignty vand to deal with them as nations rbyi entering.into treaties
with them.' TLater, treaties 'vith such' Indian tribes were superseded
by Federal legislation, by which the remnants of the' tribes were
subject to. general government and located on reservations. Broadly
speaking, the policy, of the Federal Goverment in this legislation
was to. guarantee -to the Indian tribes control over their internal and
social affairs. 'United States v. Hagama (118 U.S. 375); United
States v. Quiver (241 U.S.. 602).;; United States v. Hailton (233 Fed.
685). Inthecase.of United States v.Kagama, thecourt.said:

With the Indians themselves these relations' :are. equally -:difflcult to -:define
They were, andalways have been, regarded as having a semi-independent posi-
tion when they preserved their tribal relations.; not as States, not as Nations,
not as possessed of the full attributes of sovereignty, but as a separate people,
with the power of regulating their internal and social relations; and .thus far
not brought under the laws of .the Union or of the State within- whose limits

they resided.

And in United States v. Quiver, supa, it was held that-:

The policy reflected by the legislation of Congress and its administration for

many years is that the relations of the Indians among themselves are to be

controlled by the customs and laws' of the-'tribe, Dsave when (ongress expressly
or clearly directs otherwise. ;

* [Vol.:
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-In line with this national policy 'of. perinitting 'the aborigines ito
be controlled. ;in their internal and socialf afairs by -their own laws'
and customs, the courts, both:State and'Federal, 'when.called uponi
t o consider the: validity of dmarriage and divorce by so-called Indian
custom, have almost uniformly :upheld them on the theory that the
National Government' ha's recognized the' autonomy -of: the' Indians
in such matters. and thus removed them from the; realm. of State law
in this respect.- -The authorities bearing upon this subject will .be
found& collectedin! my opinion of April 12, 1930. (53 I.D. 78)), dealing
generally 'with the subject of Indian custom marriage, and 'divorce.
N6 'usefulpurpose will :be served by specific reference here to all of
these aulthorities: but it may :be pointed out that.'wardship alone 'is
not sufficient, the courts in practically every instance -in which a mar-
riage or divorce contrary to the'laws of the land is upheld, making
the same: dependent upon the fact that at the time of such marriage or
.divofrce the-:parties retained their tribal relations (see inithis connec--
tion i TFe Wo-gin-up's 'estate, 192 Pac. 267)'; thatithere'was no Fed-
eraltstatute rendering the tribal customs invalid (Buck y'. :Branson,
127 Pac. 436); and that such marriages, though possessing some
elements in 'commindn with common law marriage 'among the whites, is
not in fact a common law marriage, but a marriage' as legal as one
by ceremony among the whites;. (Buck v. Branson, .supra)Z:.

Turning again to the natives of Alaska:: The .third Article of the'
treaty:.of March 30, 1867 (15 Stat. 1539), by which Russia ceded
Alaska. to the United Sta.tes, provided for. the protectioi :of the citi'
:zenship of the inhabitants of the ceded territory, as follows:-

The inhabitants of: the ceded territory, according .to their choiee, reserving
their natural allegiance, _may return to Russia within three years'; but if they
should pirefer to remain in the ceded territory, they, with the exception of un-
civilized native tribes, shall be admitted to the enjoyment of all Ithe rightsj
advantages, and, immunities of citizens of the United States, 'and shall be main-
tained and protected in the free enjoyment of their: liberty, property, and
religion. The uncivilized tribes will be subject to such laws and regulations
as the United 'States may, fromtime to time,0 adopt in regard to aboriginal
tribes of that country. ' ' -

"-As pointed out in United States v. Berrigan (2 Alaska Reports:
442), the above stipulation divided the inhabitants into three gen-
eral classes: : (1) Those Russian t subjects who preferred to reserve
their natural allegiance were to do so and were permitted to return
to Russia within three years; (2) Those Russian 'iiibjects who pre-
ferred to remain in the ceded territory, and were guaranteed that

'they should be admitted to the enjoyment of all the rights, advan-
0 tages,; and immunities of citizens of the United States, and "shall
be .maitained and protected in "th'e free enjoyment: of their liberty,
property and religion ?' ;.and (3) the uncivilized tribesin 'the terrin-
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tory, who were promised that they- should:"be subject to such laws
and regulations as the United States may, from time to time, adopt
in regard to aboriginal tribes'of that country.' .The effect of the
treaty upon this latter class, i.: e., the uncivilized tribes, was consid-
'ered in the case -of In re- AMinook %(Alaska Reports, 200 ,221).
Judge Wickersham; speaking- for the court;-said:

The meaning of this sentence in a treaty between Russia and the United

States is clear;, it was intended to arid does- extend all general laws- and regu-
lations which the, United States may from- time- to time adopt in regard to the
Indian tribes of the United States to and over the Indian tribes of Alaska.-
Upon its ratification and its further approval by Congress, this treaty and this

clause became the supreme law of the0 land. It gave the Indian tribes of

Alaska the same status before the law as those of the United States, and, unless
a different intention appears upon the face of the law, extends "all acts of

Cfongress,} 'applicable and of a general nature, relating to the Indians of the
United. States, to Alaska.

As to what tribes were included in the term "uncivilized tribes ",.

the court ruled that theyg" were those independent pagan tribes who*
; acknowledged no allegiance to Russia and lived the wild life of their
savage ancestors." --

In Undt States v. Berrigan, siprc, it was held that the Athapas.
can stock, including the native bands of the Tanana, belonged to the-
uncivilized, tribes mentioned, saying:

-The pleadings and evidence in this case show that the natives for: whom the-
* government appears belong to that stock so widely scattered throughout the

*Yukon and its tributary valleys, and which the science of ethnology classes as
belonging to-the Athapascan stock. Nor is this stock confined even to the wide
ranges of the Yukon; they inhabit the whole interior of Alaska, a region almost

as- large as the United States east of the; Mississippi river, and also- nearly the
whole of British North America; they crossed the mountain ranges at the head
-of the Yukon, and inhabited the upper Columbia Lakes. Bands of these' hardy
rovers were found in Washington, Oregon, and northern California; they passed
from 'the Columbia river basin, probably by the way of the Great Salt Lake
country, into New-Mexico and Arizona, and thence into Mexico. The Umpquas
Xin Oregon, and the Navajos and dread Apaches of the Mexican border, belong to

thist widely distributed family, and speak the common stock language spoken
by their northern brothers along the Tanana and Yukon. Throughout- their
wide southern migration they have everywhere preserved and are characterized
by a wild and roving disposition, and of all the native tribes of North America
they more P nearly than any other are fitly described as " uncivilized native
tribes." Roche v. Washington, 19 lnd. 53, 56, 581 Am. Dec. 376. The Tinneb
tribes of Alaska were uncivilized native tribes at the date of the treaty with
Russia, and the evidence in this case shows that the band Sfor which this suit is
brought still occupies that plane of culture.

In addition to the Athapascan stock occupying the interior of;
Alaska, the native population of the Territory may be classified' as
the Eskimos, theAleuts, and the Thlinkets. In. southeastern Alaska
also are found the Haidas and Tsimpsean Indians. The latter came
to. Alaska a half century ago with Father Duncan, an English mis..

[Vol.
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sionary, and founded Metlakatla on Annette Island near. Ketchikan,
*This island was subsequently made -an 'Indian reservation, the only
one in Alaska, and more than 500 natives live there today. With
them, however, we are no~t particularly concerned as they are perhaps
the farthest advanced of any- of the native tribes and no longer
follow the :native custom of marriage and divorce. The Eskimos,
found along the shores of the Arctic Ocean.and on the islands of
Bering' Sea and the Aleutiani chain, nuimibering nearly 20,000, con-

istitute 'the 'bulk 'of thwenatii'e population. Of these -natves, those,
-who like their Athapascan neighbors of the interior, 'still live under
the primitive conditions in regions remote and difficult of access,
influenced by superstition and following the crude customs inherited
from their ancestors, ''should undoubtedly 'beo classed as -among the
"uncivilized tribesi referred'to in the 'Treaty of 1867. I

As to thenmarriage Icustoms prevailing among these 'primitive peo-
ple,- considerable information -has "'been furnished by the librarian
and curator of the Territorial Library and Museum, consisting of
excerpts and quotations from' various writers who -have investigated
'the subject, 'notably Fiather Ivan 'Veniaminov, who, in 1840,- be6amne
the first Greek Bishop of Alaska, and is regarded' as one of the most
careful and authentic recorders of the customs of the Alaskaf natives.
I also have before me a memorandum prepared bv Mr. Chiarles W.
-Hawkesworth, Acting -Chief of the Alaskan 1ivision, Juneau, Alaska,.
'dated JulyX 27,, 1932, discussing the customs of these natives past
and present. Therefrom :it is disclosed that. the marriage customs'
of these people;' though varying somewhat. in minor details amongl
the different tribes, do 'not. dier; materially from the customs -of
the American, Indianls; tlhat these customns have long been established

-and are in vogue today among the uncivilized tribes, save, where,
under the gdiding .hands of the missionaries, the natives have been
converted to the Christian faith and tieir marriages legalized -in
accordance with the Territorial laws. 4Alaving-f already determined
that these people occupy the same general relation to. the Federal
'Government 4 as:- the American Indians': and are to f be: judged by the
same general laws and rules, it followst in: the absence eof some provi-
,sion to the contrary, that the marriages among them by native cus-,
'tom should be accorded the same' legal recognition and sanctity
which the courts of this countryv have uniformly extended to similar
relations amnong the American Indians. True the Alaskan natives,
with the sole exception~of the Metlakatlas, do not reside upon reserva-
'tions, but in this respect they are no different from the American
tribes in earlier times. Congress has declared that they shall not
be disturbed in the possession of lands in their use and occupancy
and-claimed by them'- (Sec. 8,: act of May 17, 1884, 23 Stat. 26); and
whether further protection 'shall be extended to them by the setting

453
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aside of specific reservations, fori their -use is a 'matter of policyas
yet undetermined. .Nor is the f act that no treaties have'been made
-with them by thelFederal Government of any significance./As was
said in Nagle v. United States (191 Fed. 141)

It should be borne in mind, 'however, that it has long since been declared to'

be the policy of Congress not to treat further with the Indians as tribes. Act

of March 3, 1871, 16 Stat. 544, 566. 'Ever since the passage of that act, Con-

Xgess has'governed the Indians by law; and not by treaty, anhd the'`poblicy aff'ords

cogent reason why general laws should apply to individual Indians in Alaska

as well as elsewhere.

/The organic act of August 24, 1912 (37 Stat. 512), with limitations
not here material, established and vested in the legislature of the
Territory of Alaska legislative authority, pursuant to which the laws
hereinbef ore referred to, regulating marriage am ong the inhabitants

of the Territory, were enacted.._ Similar .laws, however, were in
force in the American commonwealths, notwithstanding which, as
we have seen, the courts, both State and Federal, have recognized the
validity of marriages among the, Indians by tribal custom. There

wvould -seem to be no good reason why, in the.absence of any Feeral
law upon the subject, an exception should be made in the case of the
Alaska: natives by holding them to a stricter rule than that which

prevails a to the American Indians.- "'The 'organic act contains~ no
X provision invalidating the~ native customs, :nor is such a provision

found: in any other Federal legislation of which. I am aware. In
-the absence of a definiite ;expression upon the subject by, Congress,.
in whom' the paramount Authorityv over, these people undoubtedly
rests the correct rule to apply, in my opinion, is that laid by the,

Supreme. Court of the United States in United -States v. Quiver,
supra, holding that the relations of the Indians ainong themselves

in matters of this kind are to- be controlled by the customs of the
tribe, save where Congress expressly or clearly directs otherwise..

In general, 'thprefore, it is my opinion that marriage among those

natives constituting the uncivilized tribes, if entered into in accord-
ance with their long-established customs, should'be recognized as

valid until Congress directs otherwise, irrespective of the Territorial,
laws, which, I hold, for reasons stated above, do not apply to such
cases. ,zIn reaching this conclusion, no attempt is made, of coarse, to
lay dowvn specific rules governing all cases, as the validity of a mar-
riage in any given case must, in the nature of things, be determined
according to the facts 'and circumstances peculiar to that case.

Approved:
Jos. M. DIXON,

First Assistant' Secretary

[vole;
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BOOS v ALTMRONST vAL. (ONTPETITION):

Decided .Septeember 14, 1932

STocx-RAISING HoMEsTE-i3 D-DESIGNATION-AFrFIDAVITD-MINERAL LANDS.

The essential: pirecquisites to; the allowance of a stock-raising homestead

entry are that the tracts applied for be, unappropriated, unreserved public

land, designated as stock-raising land, and supported by an affidavit to

the eifect that no part. of the land is claimed, oceupied, oi being worked

under the ,mining laws.

REcorDs-PITJBLIO LAND-MINING CLAIM.

The fact that the records of the Land Department show that a tract of

public land is free. from claim of any kind'-is not conclusive that the land

has not been validly, appropriated under the mining laws.

MINING OLAIM-SEOENATION-POSSESSION.

A valid mining location, so long as it is maintained in accordance with the

mining law, segregates the land therein from the public domainX and

confers an exclusive possessory right upon the locator.

STocx-RAIsING HOMESTEAD-APPLIcATION-N-OCCUPTANcY.

It is incumbent upon an applicant who seeks to enter or select land under

the noimineral public land laws. to furnish evidence of its condition as-;

to prior occupation and=appropriation.

STOCK-RAISING HomEsTAD --APPLIcATIONr-PATENT-MINING CLAIM-MISREPRE-

SENTATioN7-TrM sTE-iS.

Applications and proofs of a homestead entryman are ex parte, not adver-

sary,.and if he misrepresents. the facts. which it is his duty to disclose

and obtains a patent based thereon, when there was a preexisting valid

mining location on the ground, he may be declared a trustee-for the benefit4

of the locators at the suit of the latter.

STocx-RAIsING HoMEsTEAD-NoNoccIJlANCY AFFIDAVIT-MINING: CLAIM-EVI-

omwom-EUHDEN or Psoor.

When a homestead entry is allowed upon the faith of an affidavit by the

homesteader that'the land is not occupied or appropriated under the mining

laws, thed burden of proof will. be upon one claiming adversely. under an

alleged mining location to show that the entry was not rightfully allowed.

STOcK-RAIsING HOMESTMAD-RECORDS-EBRoR;o.

Allowance of an entry under the stock-aising homestea'dkact of lands desig-

nated under that act and free from record appropriation and -contest, after

compliance with the law and reguldons, is not erroneous because of the

:existencei of :matters which would have rendered it-invalid, but .which

did not appear. :

STOCK-RAISING HoiEsTEAD-MINING CLAIM-EVIT CE.-: I

.0-A requested exclusion of a mining -claim, from a stock-raising homestead

entry is an admission by the: entryman of -its present existence, but not

necessarily of its validity.

STOCK-RAISING HoMFSTEAD-APPIJOATIoN-MINING CLnIM-S9GEGATIoN SOS-

vEY-EVIDESCE.

An applieation for a homestead entry which excludes an alleged mining

claim from a legal subdivision and ;requests a segregation survey without

disclosing a basis for the segregation'is merely an application for indefinite
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fractions of the subdivision, incapable 'of 'definition.-in areal extent and
location, and is not subject to allowance.

SroOx-RAIsIne HOMEuTEAD-APPLIOATION-MIIN}iN CLAIM-SEGREGATION SUl-
vEY-FINA CsEIICAm--PAT .

The allowance of an application for a stock-raising homestead entry, in
which the applicant, requests the exclusion of an unsegregated mining
claim, upon condition that patent would not issue until a segregation

E I survey should be made and final cettificate conformed thereto, is. without
authority of law and has no legal effect.

.STooK-RAIsING HOMESTEAD - CONTEST -MINING CLAIM -MrNERAJ. SURVEY -

* EVIDENCE.

If a mineral claimant brings a contest against a regularly allowed home-
stead entry and uses an official mineral survey of his claim as evidence
of the existence of conflict, the survey is not conclusive as to the location
of his claim and the entryman 'has the right to impeach it in the Land
Department, if not made in: accordance with the lawns and regulations
or if 'it is'fraudulent'or erroneous.

SToeC-RAIsINo HoMEsTEAD-CotsTsr-MINFJIAL ENTRY.
The allowance of a mineral entry for land embraced within a stock-raising

homestead entry, though the latter may be voidable, is contrary to well
'settled -rules, and it is unnecessary to disregard them in order' that the
mineral claimant may bring a crontest to an issue against the 'stock-
raising entry.

SToOK-RAxs1Io HOMEsTsAn-olvS&T-AiqswEn--DiSOnAnrMEa--MININnv OAnM-
EviDEroEc-BurnDr OF PROOF.'

Where the homestead entryman, in his answer to: ii contest, disclaims any
interest 'in the ground within' certain mining claims in so far as they
Overlap his entry, 'and& asks for the exclusion of the same' from his entry
to the extent of conflict, but questions the extent-'of conflict 'alleged, the
mineral contestant is relieved of fthe burden of proving the validity ;of
his claim, leaving only the question of the extent of 7conflict to be litigated.

STOcK-RAIsIGo HoMHisTEA-MiNiNGo CLAin-MniNAL. SURVEEY-PLAT-EXVIDENcE.

'Where the plat and field notes of a mineral survey, of which the Land De-
partment takes official notice, primia face establishes a conflict between a
'mining claim and a homestead entry, such evidence will be- regarded as
conclusive unless' successfully impeached.

EDWARDS, Assistant Secretary:;

0. R. Altman and B7yard Sullivan, who were allowed- to make
mineral 'entries, Las 'Cruces 043463 and 043464, have filed written re-
quest that the order and notice of hearing directed by Departmental
decision of July 28, 1932, involving the 'question of priority of right
between the' claimants- of the' Minnie and Key 'lode 'claims embraced
in 043463, andtstock-raising homestead entries 035041, 036247 and

0041372, made by Alford Roos, be recalled'and vacated.
The reason assigned for the-request is that Boos 'in his answer and

other' responses to contest 5308 of said: mineral claimants against his
entries .above. mentioned,. disclaimed any. right or interest in the
,ground covered by the' Minnie and Key locations and called attention
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to his applications 036247 and 041372, wherein he petitioned'for .the,
exclusion of those locations, among others, from his entry by segre-:
gation survey. Roos' has filed a- petition resisting the request on the
grouid'that if granted it would in effect award to the mineral claim-
ants a portion' of the subdivisions emnbraced in 'his 'entries, upon
which he had established; settlement and made improvements. 

.:.The mineral applicants include a request for the dismissal of fthe
0 protest of Roos:.against the tNickel and Nannie V.,lode claims, in-
volvecd in 043464, on the ground that'there is concededly< no conflita
between those claims andjthe Roos entries. The 'requests will be
onsidered :as a petition for the exercise :of lsupervisory authority:by

the Secretary.
In considering this motion the l)epartment is confronted, on the

threshold with an anomalous situation arising from procedure taken
with respect to these contending claims, in which imineral entry and
,nonmineral .entry, antagonistic as':to the exclusive right to the pos-
'session of the; surface, have been allowed for the same areas of land,
in contravention: of afundamental rule of 'the Department'that two
entries 'for the same tract must not exist -at- the same time." : Whiney

-v. Maxtwell (2 L.D. 98); Henry: Cliff (3 I..D. 216); MAviney v.
McAIamara (3 L.D. 552); Legan v. Thof"as (4 L.D. 441); Russell v.
Gerold (10 LI,. 18)&; Melvin P. Yates (11 L.D.' 56) ; S'wis v. Ward
*(13 L.D. 686); Elda ̀ ining and Milling Co. (29 L.D. 279).

'The question therefore to be determined''is, whether from errors
apparent of record one or the other opposing. entry' should be forth--'
'with canceled for invalidity, or whether a hearing. should be had to
determine by extrinsic evidenee:'whether theI mineral :or nonmineral
entrymnan has the better right to the land common to both entries.

In arriving at such determination,, only facts material to the in-
quiry and official action that created the situation will be stated.
September: .4, 1926, 'Roos madesentry_ 032819 for certain tracts :in
T. 17 S., R. 12 W., N.M.P.M. September 6, 1927, he made applica-
tion for'additional entry 035041, whieh after designation was allowed
May 18, 1928, and included, among other tracts, SE1i4NEI/4 Sec. 31
.of the same township. January 12, 1928,Ihe filed 036247 for certain.
'other' tracts in. the same township including lot :9 of: Sec. 31.: The
application specifically requested segregation survey and exclusion
of certain mining claims, among' them 4"unpatented Little Goat,
,Ruth, Key: as shown by. courses and bearings on plat transmitted
'with': this' 'application' and attached hereto.". The plat referred to
-depicted. areas in Lot' 9 -as covered by the Key, 'Little: Goat and other'
claims.- In'response,'to a requirement of 'the register on February
16, '1928, he -filed a duly . corroborated 4 affidavit wherein he 'declares'
as to SE'/4 NE'/4 and lot 9, Sec. 31 and as to:certain 'other tracts

182662-33-voL. 54 4
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.: Xapplied for, "that no part of said. lands is . claimed, occupied or
being worked under the mining laws." March 9,: 1929, the Commis-
sioner held the request for survey premature and directed:that the
entryman be notified,",that when he is prepared to, submit final proof,
if he will notify this office, the matter will again be given considera-
tion," stating as reasons for this action that-

Inasmuch: as this land-is in 'a mineralized district, .with numerous mining
claims, patented 'and- unpatenfed, anid'inastuchl asffndi proof lids not been
submitted by the homestead entryman, a new plat of these sections would at
the present time be premature.: It also appears that there are nearby one or
more other pending nonmineraI applications, and' it may be found desirable
to prepare a new plat covering all' pending entries, and possibly including sec-
tions 29, 30, etc., in their, entirety.

'March 23, 1929, Roos, urging allowance of that entry, stated;
00 *: *; * there is now but one part, of a claim to have segregated out of my

homestead application, that is the part of the Little Goat unpatented mining
claim shown on the before mentioned plat I filed with application 036247, as
that part is used for residence purposes by one Ambros Vigilt and I do not want
to hold' that, 1* * I do not .see any reason for withholding; allowance .of
036247 because of delaying segregation-survey, which can come at, any time
as the Commissioner says; * *

.*; t: June 15, 1929, the.Commissioner returned entry 036247 for allow-
ance, stating it would be subject to all conflicting mining claims, reit-
erating that a segregation survey and plat :would :be. premature.
Entry was allowed July 22, 1929. October l0, 1929, the Commis-
sioner advisedthe entryman as follows:;

The fact that la segregatimonplat must eventually be prepared in order:to
actually, delineate the resulting lotting after elimination of areas covered by
your entries in conflict with mineral claims, will not delay you: in submitting
final proof, and will not delay action thereon or issuance of final certificate.
However, patent will not issue until after. segregation plat has been prepared
and the entry and final certificate conformed thereto of which you will be
given ample notice.by the register. An entry upon which acceptable proof has
been offered is considered a perfected entry.:

January 29, 1930, Roos filed application 041372, which included
lot 10, of said Sec. 31, but," Excluding from lot 10, 'T. 17 S., R. 12. W.,
M., Surveys 1258,-Lucky Bill 1022,L Rio Grande, No. 2, 1028, Phoenix
and unpatented Minnie, Clyde, 'Altman, Claimant, -and segregation'
survey requested."

No affidavit as required byt Circular No. 738 was filed. To the
contrary, Roos had averred in the affidavit of February 16, 1928,
above- mentioned, that lot 10: with certain: other subdivisions

"* * *are not subject to homestead entry by myself for the fol-
lowing reasons: That said lots are entirely or almost entirely covered
'With valid, subsisting fexisting claims, to wit, * * * Lot 10by
the:American, L. C. Jones, claimant."-
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* After the 'curing of. certain defects, of no bearing here, on June20,
1930, the application was returned to -the local office for suspension
-pending designation of. a subdivision other than lot 0.:
* October 2,: 1930, Altmarand Sullivan, the present petitioners, filed
Icontest 5308, alleging that the Minnie and Key lodes were in con-
flict with: entries. 035041, 036247 and 041372 in so far' as they em-
-braced SEi/ 4NEI/4 , lots. 9. and 10, Sec. 31, and that the claims -were
iprior,: valid and subsisting i mining claims.:" They .also protested
against the final proof made by iRoosi on October 4, 1930. . Notice
of contest was issued and on October 25, 1930, Roos filed answer in
-which he Sdenied, that any part of the Minnie and -Key lodes: was
-within the SEY4NE'/4 Sec. 31; that the Minnie had been abandoned,
;and a new claim located- over the same ground on March 19; 1927;
that both claims were not valid because of lack of discovery. lie
-further.-alleged:i-

This entryman denies the allegations that the ground covered by said Key
-and Minnie are covered in part.by the said homestead entries of contestee, for
the 'reason that in his application for homestead entry, he specifically .asked:
for- a .segregation survey to exclude <"ctain mining claians; that he speifcally
excluded the said Minnie claim which lies wholly within lot 10 aforesaid, as
filed on by his serial No. 041372, as is of record in the Land Office; that entry-
man specifically excluded the ground covered by the said Key claim as is
-shown in yellow on the blue print plat attached to this answer and made a
part thereof, and which is an identical copy of the one filed with the entrymana's
application to homestead serial No. 035041 and made a part of said application
and now a part of the records of the Land Office and the same shows that all
the land south and southeast of the Little Goat lode claim was excluded from
his entry with segregation survey requested.

Roosrequesteddadismissal of the contest. An accompanyingpaper
styled a demurrer repeated the same allegation in substance.

Based; upon above-quoted portions of the answer, November 3,
1930, the contestants filed what they styled a "motion for allowance
of contest-,'" contending that the answer was a disclaimer of interest
in the claims and that they joined with contestee in an application

for a segregation -survey. They alleged that at their instance.. an
official mineral survey of the claims 'had been ordered and their inten-
tion was to apply for patent thereto, and prayed that the homestead
entries be canceled to the extent of the Key and Minnie lodes. Mean-
while entry 041372 had been allowed by the register on October B30, 
1930.

Passing on the pleadings in the contest proceedings, by letter of'
November 15, 1930, the Commissioner stated, " the most satisfactory
method of establishing whether there is in fact a conflict and whether
the claims are valid mining' claims is by means of an official survey
and by patent proceedings upon the two claims." The register was
instructed to take no further action in contest" 5308 -and told that: 



52 DECISIONS OF THEi DEPARTMENT OF THE' INTERIOR o

" The contestants will be expected to proceed' promptly with their-

-survey,:: application for 'patent and patent proceedings," and "If 
reasonable diligence is not shown, the contestee may: bring the matter'
to the attention of this office; " that the question of' conflict between

.the mining Claim and entry 035041 as to SE1/4NE'/4i Sec. '31, would.
be -established-by the official survey of the former, and vwhether. or
not the mineral claims were valid and should be segregatedi'could not-
-be; determined until final proof on the. mining claims' had been
submitted.

On' the same date, November 1a, 1930, the Commissioner adviged,
-the register that the' patented claims must be' segregated prior to
the 'patenting of the homestead entry, 'but before any -unpatented
claims 'can be segregated, their segregability must be established, and
that he had no such information as to the Little Goat, Ruth or :Keyv
claims; that nothing would be done until an expected. -report 'was
received from the field service. le, stated that if Vigil, the claimant
of the Little Goat claim, desired to safeguard-the surface, area he
should contest the homestead entry'; that segregation-survey- of an
unpatented Iminingi claim -"' was 'ot 'warranted on- request of either
homestead or mineral claimant; that as 0'the' burden of proof was
primarily upon the person 'asserting. a mining, laim,. and if when
the homestead entry is ready-for consideration, for patent, noe laim
has been'properly asserted, the homestead entry may be patented
without reference to the mining claim." On the same date, a mineral :
protest by S. M. Lutz against application' '(then an entry) 0413 72
was denied. as not- in proper form to constitute< anitapplication to
contest. It was stated that if the owner of an unpatented mining
claim "desire's to retain o'wmership of the surface area, it is incumbent
upon him to assert and establish before this' office by due procedure
the priority and validity of the mining claim." Treating 041372
on the assumption that it continued to be merely an application, the
Commissioner said that :if Lutz applied for patent to' his claim it
would be given precedence over the Roos application.

March 31, 1931, pursuant to the Commissioner's previous instruc-: 
tions, Altman and Sullivan filed' application 043463 for patent to the
Minnie and Key lodes. The official plat of survey thereof '(M.S.
2020) shows portions of the Key claim and an adjoining claim,
Little Goat, within lot 9, and that the Minnie lode his partly within:
.lot 10 and slightly overlaps SEI/4NEI/4 Sec. 31. Final certificate
and entry were allowed June 19, 1931. . June '22,, 1931, Roos peti-
tioned the Department to institute contest against' both applications,
043463 and 043464, alleging; as to eaIch claim involved, lack of dis-
covery of mineral and insufficient patent expenditure, and in the
event his petition was denied 'to allow him opportunity to enter
private contest against theX Minnie and 'ey lodes. October 25,

:, 1 I' de 0f , 6 SIi : :;:X t; D i' -25 :
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1931, the- Commissioner instituted proceedings, Contest No 5553,
..against all of the: stock-raising entries of Roos, charging noncom-
pliance with the residence and improvement requirements, and& also,

-that his i entries. conflicted with .prior existent valid mining claims,
.among those enumerated being the Minnie, Key and Little Goat.

*fi - veelber. 40, .-1R981;,the Commissione r dismissed Roos's protest as
-to the charge ol of discovery on the Minnie and Key claims on
the ground::that that issue would, be decided in the- Government pro-
*ceeding, refused to institute adverse proceedings requested by Roos
and; held his protest defective in form, but permitted: him to file* a
properly- corroborated :duplicate challenging the sufficiency of the
development work onjthe Minnie and Key lodes. Roos appealed.
He also filed, December 18, 1931, another protest containing: the same
charges and the Qsame pleas in substance as in his. original, and ask-
ing for certain confidential and other:'information,. personal inspec-
tion of the claims) by the register, and another field examination.
February 4, 1932, the iDepartment affirmed certain: Commissioner's
decisions denying, substantially the special requests of Roos and
-npproving the. action on, hisotest :and& directed Sprosecution of the
Government proceeding... March 17, 1932, the Department modified
this decision to the extent of directing another field examination -and
report. Upon consideration of this report, the Department, in the
decision of June 28, 1932, held that the evidence would not establish
the charges relating to failure of compliance with the homestead
requirements, took notice that the examiners had listed the Key and
Minnie among the prior valid claims, of the pendency of the respec-
tive protests of Roos and 'Sullivan and Altman, and dismissed the*
Government's proceeding, and directed that the question of priority
and validity of the mining- claims be litigated, at. a hearing on the
private protests, the burden of proof being placed on the mineral
c laimants.: fd;i. ; ::- 0:g.; f I

The essential prerequisites to the allowance of a stock-raising
entry are that the tracts applied for be unappropriated, unreserved
public land and that they bie designated as stock-raising lands (sec-
tion 1, act of December 29, 1919,~ 39 Stat. 862), and that the entry-
man file an affidavit in accordance with Instructions of May 7-, 1921,
Circular No. -738, which in support of an additional application
should contain the allegation, "'that no apart of said land is: claimed,
occupied, or being worked under the mining laws.": The- fact that
the records of the Land Department show that the land is free. from
claim of any kind is not conclusive that the land has not been validly
appropriated under the; mining laws. CosvwO6s Exploration. Co. v.
6Gay Eagle Oil Co. (112 Fed. 4, 16; affirmed 190 U.S. 301). It is
well understood, that no notation of mining claims is necessary or is
made -oin the records of the Land Department, but a valid location,

'53,0
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so long as it is' kept- up 'in accordance with the mining law, segre-
gates the land therein from the public domain- and confers an exclu-
sive possessory right upon the locatof. St. Louis Mirs. Hi Hill. Co.
v. Motan Min. Co. (171 U.S. 650, 655); Clipper Mn. Co.. v. Eli
Min. i Co.- (194 U.S. 220)..

In the event that an applicant under other laws seeks to; enter 'or
select the land,' it is manifestly necessary ;thatzthe evidenee of. its
condition as to prior occupation and appropriation, should be fur-
nished-by him. Kern Oil Co. -et al.,v. Clarke (30 L.D3.a550, 566).

The applications and-proofs of the homestead entryman. are, how- 
ever, ex- parte, Knot adversary. Washington 8ecurities Co. v. United
States 6 (234 U.S. 76, 79). -If he misrepresent the facts which it is
his duty to disclose, and obtains a patent based thereon, it may be
set aside in, equity at the suit of the United States; Colorado Coal &
Iron Co. v. United States (123 U.S.' 307), and, if there was a pre-
existing valid miining- location -on the ground patented to the- home-
stead settler, the patentee nmay doubtless be declared a trustee of the
m1ining1 ground fort the benefit of the owner thereof at the suit- of
the latter. ` Costigan- on Mining Law, 87. -In such a case the courts
of Arizona, Kansa& City M1.-& 1M. Co. v. Clay (3 Ariz. 326, 29 Pac.-9)*
Old Dorminion Copper 2M. Co. v. Haverly (11 Ariz; 241, 90 Pac. 333),
and the 'courts of 'California, TVan Ness v. Rooney (160 a Cal. 131, 116
Pac. 392);, Brolwnv. Luddy et al. (9 Pac. (2d) 327), have gone so
far asp to hold that the owner of the mining claim can collaterall v
attack the homestead patent and have it set aside for lack of juris-
diction of the Land Department to issue it.
* An affidavit in conformity with'Circular No. 738, prira facie es-

tablishes that the land applied for is not occupied or appropriated
under the mining laws, and if the entry is regularly allowed, the
burden will be upon the mineral claimant to show the contrary, and
this showing is not deemed to be made unless the mineral claimant
established a prior existing location' perfected by discovery, or a
mining location in the actual possession of the claimant, who is dili-
gently engaged in the search for mineral at the date of the' incep-
tion of the stock-raising entry. Ains'worth Copper a. v. Bea (53
I.D. 382) United States v. Hrlwimnan (51 L.D. 258).

If the applicant shows compliance with the applicable law and
regulations, allowance of the entry is not erroneous because of the
existence of matters which; would have rendered it invalid, but which
did not appear. Janmes R. Crawford -et al. (53 I.D. 435), decided:
August 6, 1931, and cases there cited.

Tested by these f rules, the Sgl/4 NEl/4 Sec. 31, being free from
record appropriation and ,contest, designated as stock-raising land,
and a suffieient affidavit under: Circular-No. 738 having- been filed,
its allowance was regular and the entry was prima facie valid.

:[VoL .
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A more complicated situation is'presented as to lots 9 and 10.
The rrequested exclusion' of certain iining claims was an admission
by' Roos of their present existences but not necessarily their validity.
Section: 37'(c)' of the mining regulations forbids the allowance of
an agricultural claim for any portion of any lot,;or legal subdivision
of 40 acres, where there is no approved survey of 'the mining claims
intruding therein, andievenl where'there is such an apprdved survey,
it, requires -evidence f the mineral character of' the claims whose
segregation is 'sought a's -a basis ior their, segregation and the allot-
ting of the residual area. It directs that. in the absence of suc-h -a
showing the "origqinalZ lot or legal sUbdlivision" shall be subject to
agricultural appropriation 'only.-

'As the applications, of Roos for lots 9 and 10 disclosed no basis
0 for segregation, they were mere applications 'forindefinite fractions
of' a 'subdivision-, incapable. under existing conditions "of definition in
areal extent and' location, and while they existed in that form were
not the subject of allowance. The action of the ;Commissioner in
returning 'the applications for 'allowance as to the whole lot in' each
instance, including land that Roos "did, not. ask for, and disclaimed
intention to hold, 'and to which-the Commissioner -atteurmpted' to attach
some understanding 'or condition: that patent would not issue until
a segregation' plat was- prepared and final certificate conformed
thereto,' has no warrant in law 'and was entirely 'without legal
elfects

0 On allowance, the entrins carried no such' condition, but the same
rights as any other entry under the stock-raising law, and Were sub.'
ject only to: the' t ontingency t o which all such entries are exposed,
that someone; would appear and -show a better right before patent
issued, as' by the filing of a contest by the owner of a prior valid
mining claim. ' it will be noticed from the foregoing quotations from
his later letters to mineral protestants that the-Commissioner fully
recognized that such was the effect of the entry.

Furthermore, allowance of application 041372 as to 'lot' 10 was
erroneous for the additional reasons that a contest- was' pending
against it, and' not only had no affidavit under Circular No.. 738 0been
filed, but:Roos had alleged the existence of valid mining locations
thereon. As to application 036247 for lot 9, Roos's allegations were
equivocal and' inconsistent,;0 and' clarification should have' been
required, especially as the Commissionerl was aware that the land
applied for was in' a ;mineral district where there were numerous
exMisting ining claims. -

It was Lalso clearly errors not to permit the 'mineral claimants- to
proceed with their contest on the ground that it would be necessary
for them to apply w'ith diligence for patent 'and&'make 'final proof
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thereon before the claims -they asserted could be'D segregated, and
also allowing the mineral applicants to make mineral; entry in disre-
gard of the previous homestead entries of Roos: for. the same land,
and in further holding that the question of conflict between the entry
of SEl/4NE,/ 4 . Sec. 31 and the Minnie claim would be established by
the official survey thereof.-.-

The questions as toj.the locus of tthe mini claims, the extent of

their conflict with, the homestead. entry as well as: their validity,
fshould be determined from. the 'evidence, in the contest proceedings

when those questions are put in issue. The evidence should there Abe
adduced by the mining claimant as to where his location lies.: (See

Sougthe Pacift Railroad Company, 50 L.D. 577). fManifestly, the:
best evidence he could produce of this character would be a duly
approved official mineral survey, of his claim. That survey, how-
ever, is an eo parte proceeding; "it prejudices the rights of no one,
and settles or decides nothing as regards title to the claim. X * *

Such survey- is not conclusiveevidence, and may. be objected to by an
adverse claimant, and overthrown by competent testimony." Orit,
O- ide nt, d4rdO5t r Mines (7 C.L.O. 82).:

Clearly then, if a mineral claimant brings a contest against a regu-
larly allowed entry and uses an official mineral survey of his claim
as evidence of existence of Iconflict, the homestead .entryman has the
right to impeach it in the .Department, if not made in accordance
with law and regulations or if it-is fraudulent or erroneous. It is,
*of . course, 'not necessary that, the mineral claimant apply for and
perfect an. application for patent to his claim in order to obtain and
11se a mineral survey -thereof as evidence. Such survey, by law, is
made a prerequisite to an application for patent, -not the patent ap-
plication a prerequisite to' a survey,, and instances ,are many where

:.surveys have not been, followed up with- an application- for patents
It is: familiar learning that the owner of a -valid :miningt claim need
.mot ever apply for patent.

The: possessory right and title to fa mining claim, which the courts
Ihold is. a vested estate, would be held by a very insecure tenure if

every person who attempted to appropriate the ground therein under
:nohmineral public land law could obtain patent upon. eb parte pro-

:ceedings -and over the protest of the owners of the-claim, who would
not be heard because they would not apply for patent.

The rule is well settled that the local officers can neither allow
an entry, receive an :application, nor do any other act affecting the

disposition of land after an-entry of it has been allowed and while
a contest for- it is'-pending and undecided. Holt v. hurpy (207
U.S. :407); James v. G'ernia Iron Co. (107 Fed. :597;< app. dis-
missed,.195 U.S. 638); Grove v. Crookse (7 L.D. 140); Mceorack v.



M54]l. DECISIONS OF -THE DEPARTMENT OF THE INTERIOR, 57

Night Hawk and Nightingale GoId. ining Co.; (29 L.D. 373). This
rule has been specifically applied to the allowance of a mineral. entryX
on lands embraced within an existing homestead'entry. EZda Mining
and 'illing' Co .(29 L.D. 279); Walter .. Bryant (53 I.D. 379).
Although the entry is voidable it segregates the land so long as it
remains of record. leary v. M anue (12 LiD. 345); Faler v.'
Miller'(16 {16.D. 130).; Stewart .v. Peterson(28 L.D. 515).i It was not 
necessary in- order to bring the controversy, between the opposing
claimants in this case to an issue to disregard these fundamental
rules.

.While, the contestants had filed. a sufficient. contest,_upon whichS
'they should have been allowed to proceed, the ~contestee, Roos, in his:'
answer thereto disclaimed any interest in 'he ground within the
Minnie and Key lodes' in so-far.as tShey; overlapped his application 
and entry, and pointed to the fact that he asked for the exclusion
of the same therefrom,' denying- only that theMinnie claim invaded '
the' SE'ANE1/4 Sec. 31. The emphatic and definited disclaimerobf
interest by Roos in the.'area in conflict:w'arranted' caneeolation of lhis
entries to'the extent of the same, and relieved the contestants in rhat
proceeding of- the burden of establishing the',validityofi their claims,
leaving only the question' of fact whether there was. a conflict with
the SE'/ 4NE1,4 Sec. 31, to be litigated.

The effect of the disclaimer is not' affected by the'f act that Roos
in the same answer challenged the validity of' the claims.' All`e6ga-^-
tions to that elfect by- him became- those of a 'protestant without
interest in the contro ersy. As contestee asserting a private right in
the lands within. the Minnie and Key lodes, he stated himself out of
court. .

However,. as has been, mentioned, Roos has. a protest pending in
the' capacity of friend of the Government, from 'which the charges,
as to validity of the mining claims -was eliminated' for 'the reason
they would be determined in the Government proceeding then pend-l-
ing. Asf that proceeding was dimissed: without hearing, the charges
will be reinstated in full, with the.burden on the protestant'to estab-
lish.lthe same. ' The plat and field notes ,of mineral survey, No. 2020,

jof which the Department takes official notice, prima faie establish
the conflict of the Minnie claim .with entry 035041 as to the SE¼,4
NElI Sec. 31, and if not successfully impeached will be regarded
as conclusive.

In the: meantime. entries 035041, Q36247 and 041372 of Roos and
entry 043463:. of Altman and Sullivan will be suspended to await
the determination of the fundamental question, whether the Minnie
and. Key lodes were. claimed, oc cupied .or being worked at the time
Roosfiled his' applications' affecting-tlhesame...' :
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As to1 mineral entry 043464,: the so-calledI protest 'of :Roos against
it is found to -be no more than a petition that the Government in-
stitute, proceedings against it. In view of the favorable report
of the field service thereon,. and that no cancellation of any entry
of Roos- is involved by permitting the entry to stand, the petition-
is: denied.

.The d&3isioh of June'28; i932,'is.:fiodified t:the'xtent$ herein.
indicated, and the motion to dismiss thg pending proceedings is-

0~:F : 0 0; 0tE -0 : -;:- t - ::. : : XDeniZX 

' LEASE OF PUBLIC LANDS, TO THE CITY OF ANCHORAGE, ALASKA,
FOR AIRPORT PURPOSES

Opinion, September 19, 1932

AIRpORTS-RAIRoAD LANDS-TowN SrrWs-WrmnxAw Ln--ALABXA.,

Neither the provision in the Alaska Railroad Act of March 12, 1914, author-
!izing the withdrawal of lands along the line of the road for town site pur-
poses nor the.E xecutive:order under which the ,withdrawal, for-the Anchor-
age towf Asite Waa made coftaifed any specific 'rferencee to airports or
aviation fields, and where lands withdrawn pursuant to the Executive
order were patented to the city of Anchorage for airport purposes such
conveyance was based upon the implied authority derived from the termn
"for other publicpurposes" contained in the order of withdrawal.

AixPonTs-LEAS::

With respect to any express or implied authority to grant rights in or to
dispose of public lands for airport purposes under general provisions of the
public land laws, it is plain that it was superseded by the act of May 24,
1928, under which rights for airports thereafter sought were to be acquired.

.ArPo.Ts-LEFASF--PATENT-LAND DsnPARTM1MT-JTnsmcnION.

The act of May 24, 1928, authorizes the leasing only of public lands for air.
' port purposes, and the Land.Department is without authority to. cancel a
lease issued thereunaer7 and to issue a patentn .lieu'of!the-lease .

FINNEY, Solicitor:
Pursuant to the reference of the Assistant Secretary of September-

6, 1932, I have considered the question submitted in the letter of the
Acting Conmissioner of the General Land Office, dated September
2, 1932, regarding the authority of this Department to revoke the
.lease of certain lands granted to the city of Anchorage, Alaska, for
'use as a'public airport and grant absolute title to the premises in-
volved. : -' ' :

The 'facts. and questions are :stated in the Acting Coommissioner's
letter:as follows::

The city of Anchorage, in correspondence herewith addressed to the Assistant
Secretary of the Interior, requests that it be given absolute' title to Tract 32,
140.24 acres, in the rFourth Addition to Anchorage. Said tract was leased to

lVol. .
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the city on June 4, 1932, for 20 years,. for use as a public airport, under the Lact
iof May 24, 1928N(45 Stat. 728).

The question is presented in connection with the request whether .the act,
-Cited now prescribes an exclusive method under which the city may acquire
0said tract for airport purposes.

I have had an informal conference with Secretary Edwards relative to this
matter,; iidi-i4nre'uested that youfurnish a formal: opinion as to whether,.
under existing. law, it -would: be proper vfor' this Department t& canet the said:
lease, to restore the land, which has been eliminated from the town site, to its
former status as a part thereof, and to patent the tract to the city as. a publie
Teserve for airport purposes under authority, of the act of Congress approved
March 12, 1914 (38 Stat. 305), and Executive order issued thereunder dated0
June 10, 1921:(Circulars and.Regulations of the General Land Office, January,
1930, page 271).

As a: precedent for its request, and in support of its contention that absolute-
title may be given, the city -has cited Patent No. 873,718 dated July 27, 1922,-
under which certain lands were granted to uthe city "for fire protection and
park purposes and to furnish a suitable field for aeroplanes." A copy of said
patent is attached to the record in Anchorage 07634.

Prior to the enactment of the act of May 24, 1928 ;(45 Stat. 728) >
there was7--no general4a~w.+rgoverning the, use of public lands as avia-
tion; fields.- The. policy - Congoress i with; respect to su-a usewas
however, theretofore indicated in the act of April 12, 1926 (44 Stat.'
241), authorizing the use of certain public lands by the city of Tuc-
son, Arizona, for a municipal aviation field, and the act of Feb-'
ruary 27, 1928 (45 Stat. 149), authorizing similar use of other public-
lands by Yuma County, Arizona, with the provision that operators of
Government-owned aircraft shall have unrestricted use of the land
for military or other purposes.

The act of May 24, 1928,- supra, clearly was intended as a general
law respecting the granting of rights in public lands for airport
purposes. It dealt specifically with that subject and evidently was
designed to be complete in itself. It provides as follows:

That the Secretary of the Interior; is. authorized, 0 in his discretion and under
such regulations as he may prescribe, to lease for use as a public airport any
contiguous public lands, unreserved and unappropriated, not to exceed six
hundred and forty acres in area, subject to valid rights in such lands under the:
public land laws. (U.S.C., 3d supp., title 49, sec. 211.)

Seci 2. Any lease under this Act shall be for a period not to exceed twenty
years, subject to renewal for like periods upon agreement of the Secretary of
the Interior and the lessee. -Any such lease shall .be subject to the following
conditions:

(a) That an annual rental df: such sum as the Secretary of the Interior may
fixfor the use of the lands, shall be paid to the United States.

(b) That the lessee shall maintain the lands in such condition, and provide
for the furnishing of such facilities, service, fuel, and other- supplies, as are..
necessary to make the lands available for public use as an airport of a rating
which may be prescribed by the Secretary of Commerce.
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(C) That the lessee shall make reasonable regulations to goverin. the6 use o'f

the airport, but such regulations shall take effect:-only -upon approval by Lthe-
Secretary .of Commerce.. .

: l(d)That all departments-and agencies:,of the United States operating air-.,

craft (1) shall have free and unrestricted use of, the. airport, and (2) with the-

approval of the Secretary -of -the Interior, shall have the right to erect and-
install -therein such structures~ and improvements as the heads -of. such depart-

0 ;:0 ments and agencies deem*advisable, inJcluding'facilities 'for maintaining supplies-
-of fuel,.oil, and other materials- for -operating aircraft.

(e) That- whenever the. President may deem it necessary for: militaryz-pur--
poses, the Secretary .of War -may assume full control of the airport. (U.S.C.,
3d supp., title 49, sec. 21g.) -

: Sec.. &NWith -the cdnsent of the -essee, the Secretary of the Interior is author-

ized to, cancel any lease of public lands for use as public aviation fields or-

airports, made under law in force. upon the datelof the approval of this. Act,-

and to lease such: lands to the lessee upon the conditions prescribed by. this;
Act. (U.S.C., -3d supp., title 49, sec. 213.). -- -

The terms and conditions governing the granting of leasesis' are-
plainlyv stated and'I require no construction. Clearly it was the-

intention- of Congress that' rights -in public lands for such purposes

should thereafter be granted subject to the conditions prescribed
therein.

It appears to 'be the view -of the city authorities that the -action
requested may be taken under the ''authority- of -the act Xof March -

12, -1914 (38 Stat. 305).: This act authorized the President to locate..

construct and operate railroads in the Territory of Alaska and 0 to

withdraw, locate, and dispose of under such rules and regulations-
as he may prescribe, such area or areas of the public domain along

the line. or lines of such proposed railroad or railroads for town-

site purposes as he may from time to time designate."' .

Executive order of -August -9, 1921, issued Lnder authority of
said act, provided, that the Alaska Engineering Commission file-

with the Seeretary of the Interior its recommendations for the

reservation of such areas as in its opinion may be needed for town-

site purposes and that the Secretary, when the public interests-

require, shall cause a survey of the area into urban and suburban
blocks and lots of suitable size .and- "- into.reservat-ions> for -parks,.

schools and other public purposes and for Government use.";

Attention is called in the- Commissioner's - letter to the fact that-,

certain lots and parcels of land were patented to the city of Anchor-

age on July 27, 1922, for public park, cemetery, hospital, schoolhouses

and sanitary purposes, and certain blocks of-. the South Addition

and of the Third Addition " for fire protection and park purposes

and to furnish a suitable -field for, aeroplanes." - It - appears- that

- the lands so patented were found to -be inadequate for the purposes

of a present-day airport, and the city thereupon requested .that cer-
tain other unsold tracts in the towni site be transferred to the city
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-for use as ~a: -public, territorial,- and municipal aviation field and
.airport* for the use of Federal; territorial,- municipal and privately-
owned aeroplanes andaircraft. The matter was considered. by-the
,Commissioner and the Department and upon the advice then :_given
*the city filed application for lease. Appropriate supplemental. sur-
vey was: then made^ and a lease was granted on: June 4, 1932.

The act of March 12, 1914, authorized the withdrawal abnd dispo-
sition of public lands -for -town-site purposes. No~mention, however,
was made therein or in the Executive order under which the with-,
-drawal for the Anchorage town site was made, of airports or avia-
tion fields. Certain purposes were specified: in the order (parks and
;schools) and there was added thereto ' for other public purposes."
The order was revoked as to the lands involved herein by Executive
order of February 2, .1932, prior to issuance of the lease to the
municipality.

iWhile the patent to the city heretofore issued, containing certain
lands intended for use as an aviation field with other purposes, was
issued as with in -the purview of said act and 'the 'ExNcutivie' orders
the later enactment of, specific legislation relating to.. public lands
'to be used for airport purposes clearly was intended to govern the
disposition of. lands for such- purposes thereafter made, and the
issuance of a patent for other lands at this time under the act of
March 12, 1914, where no right had accrued thereunder prior to the
-enactment of specific legislation providing for the leasing of lands for
public aviation fields subject to certain: specific terms' and conditions,
would be -unauthorized.

'Thle a'ct of.March .12, 1914,. cau-not be regarded as a special act,
providing for the: disposition to towns alongi the line of ithe Alaskan
Railroad of tracts of public lands for airport purposes, as it con-
tained no special provisions relating to the subject matter. The; rule
of :statutory construction stated in Rodgers v. Uniteld States, (185
U1S.. 83, 87) and numerous other decisions of the Supreme Court, to
the. effect that a later statute, general in its terms, and not expressly
repealing a prior special statute relating to the same subject matter,
will' ordinarilyr not, affect the special provisions of such earlier
statute, is not applicable to the,' question herein presented. With
respect to any express or implied-authority to grant rights in or dis-
pose of public lands for airport purposes under general provisions
of the public land laws, it is plain that the same was superseded by

the comprehensive provisions of the act of May 24, 1928, under which
-rights thereafter sought were to be acquired Utah Powler do Liht
C £7o. V. United Staetes (243 U.S. 389).

After careful consideration-of the questions presented in-the Com-:
missioner's letter, I am of the opinion that the' Department is without
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authority to grant the request of the city to cancel the lease in question
:and issue patent to it in fee for the premises, in view of the, express
provisions of the act of May 24, 1928, supra, ounder. which the lease
was granted.: -

Approved: -
JOHN H. EDWARDS,

N Assistant Secretary.

CHARLES F. GUERIN

Decided Septernber 20, 1932

SCMININGE rs-:RELOCATON I MPBOYEM-ENTS--PATENTi

A co-owner who relocated at mining claim, whether with the acquiescence

of the other co-owners or not, does so in derogation and not in :affirmance

of his own previous estate in the. prior location, -and will -not be permitted

to include in his estimate of the value of the improvements required as

a condition precedent to patent any of the labor done or improvements
made bybthe original location.'

MINING CLAM orowNE s-RLELoOATIoN-FOR TUi EQUiTrEs-PRAxC'c.

While a relocation of a mining claim made for the6purpose of closing out

co-owners is questionable,' the safer procedure being by forfeiture under

the mining statute, yet it is valid at law, subject, however, to the equities

of the cotenants.

MINING CLAIM-C-oWNERs-RELOcATIoN-FIDUcrARIEs -A B A N D 0 N M1Ei N T-

* LAoHEs-ADvEsRS PossEssIoN.

T The fiduciary relationship between cotenants of a mining .claim is not termi-

.nated by the relocation of the claim -by oneL co-owner unless there has been

an abandonment or, by reason of laches, the relocation has become immune.

* from attack by'the adverse possession -law of the State in which the 'ciaim

* is situated.

-EDWARDS, Assistai% SeeretaryŽJ; 

The Commissioner of the General Land Office, has transmitted,:

as an informal appeal, a letter from Charles F. Guerin, written in
Vresponse to a decision: of the. Commissioner of July. 9, 1932, requir-

ing himn to show cause why his mineral entry, Great Falls 075322,

should not be canceled for failure -to show, as required by section

2325, Revised Statutes, "that $500 worth of labor has- been ex-

pended on improvements made upon the claim by himself or
grantors."

Briefly, the pertinent facts are that Guerin, owner of a half inter-

est in the Lewis and Clark lode, located in 1001, on refusal of co-
owners to do any further annual labor jcauged one John IRathbone

to relocate the claim as the Guerin lode--on August 1, 1926, and'

convey it to him September 8, 1926. The mineral surveyor cer-

tified the improvements as of the value of $520. Jully 29, 192, the
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XForest Service challenged the value 0of the: improvements by pro-
test, on the ground that thei v.lue of the improvements; ma de since
the 'location 'of . the -Guerinu claim was only $251 but.: expressed: a
willingness to6withdraw its protest, if the claimant would make up
the deficiency4 in further improvement to. its satisfaction.... Later
the district forester suggested, in effect, that if Guerin desired to
have accredited. the improvements made on the prior location that.
he follow the precedent in C. A. Skeldorb et al. (43: L.D. 152), and

:show privity of title between original and present claimants of the
ground. Guerin acted upon this. suggestion and filed a. supple-
mental abstract of .title to the Lewis and Clark lode, which shows,
however, that he acquired only Sttitle to a half .interest. Not show-
ing full ownership to that. location and the outstanding. co-owners
not being: parties to the application, he could not obtain patent to
the Lewis and .Clark claim, even if no other legal obstacle exists.;

-Repeater et al. Lodes (35 LD. 5A4); Badger.G. M. &-M. Co. v.; Stook-
ton G. C. Mk!. Co. (139 Fed. 838, 841).

Upon application for. patent, the relocator will not be permitted
to include in his estimate of the valuea of. thedimprovemenits required

,by lawtol be made as -a condition precedent to patent any of the labor
-done or improvements made by the original locator. Ruissell v. Wil
son Creek' onos. M. Cao. (30 L.D. 322); Yankee Lode (30 L.D). 289); 
Lindley on Mines,. sec. :409.

From the applicant's own avowals- as to the purpose of the reloca-
:tion it.must be deemed as being one in opposition to the interestspof
his do-bwners, whether with their! acquiescence or not.-.- Being.a relo-
cation, as the Commissioner states, it was in derogation and not in
aflirmance. of his -own previous estate in the prior location. : Wilbur v.
Krusnie.(280 U.S. 306, 318). The relocation then not being made
in; furtherance of the prior location, no privity exists between the
claimants of ;the former and the latter. Burke v. Southern Paoift
R.R. Co. (234. U.S. 669, 693). The. Commissioner was therefore
clearly right .in refusing to include the labor and improvements made
for the Lewis and Clark as improvements or labor applicable to the
Guerin location. Guerin, however, states, in. substance, in his appeal;
that since the appraisal of value of, the improvements iby the Forest
Service, the deficiency alleged by it-has been more than made up. by
further improvement at his expense. If this ibe so, it is suggested
that under the rule to: show cause, he should. present :satisfactory
evidence to that effect, by describing in detail the additional work
alleged to have been performed, giving value as to each item thereof,
its dimensions value, and-exact. position- within the location, in order
that the examiners for the Forest Service may readily identify -and
examine the alleged additional ;work.- Iif applicant .does this,, and
serves a true copy of'such showing on the district forester, the De-
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partment will await information from thePFo est Ser'viceiwhether
orfnot it desires to withdraw its protest.- To- enable the applicant to
obtain' and file this data, the ;60 days:allowed by: the (Commissioner
to show cause will be-deemed to run from.the date' of-the receipt by
the applicant of a copy of this decision. If the applicant' fails to
* comp'ly withthis requirement, his entry will 'be canceled and case
: closed without furthernotice.

As t'o the' Com missioner's- final -suggestioni that Guerin 'may com-
mence new patent proceedings for the ILewis and Clark' claim,, on
showingq full title therein in himself or Sby joining the record. co-
owners thereof' in'his-application, or by showing-forfeiture of their
'interests in the manner- prescribed by sec. 2324, Revised. Statutes,
'this seems to imply that the' Guerin claim is. Prima fadie invalid and'
the patent application may not be perfected or begun anew for that
-claim. :While relocations to cut out co-owners are questionable, the
i onlysafe 'plan is to get rid of thbe delinquent co-owner by forfeiture
under the statute. Consult Lindley on Mines, secs. 405 and. 406;

;Costigan on Mining' Law, pp. 327-333. Yet a number- of cases have
held they are nevertheless good at law but are subject to the equities
.,of 'the co-tenants.- Saundeers v.-; Hake (6' Pac. 361); Djokerty :v.
2fMoiis' (16 Pac. 911); Strang v. Ryan (46 'Cal. 33) ; Guerin v. -'Amer-
ican SMelting £& Refning C'onipany (236' Pac. 684, 686)'. Such a
relocation does not terminate the fiduciary relationship between the
co-tenants, and those left out- of the relocation may enforce a trust
against the relocating co-tenant. X See U.S.C.A., title 30, sec. 28, note
43-7 and cases cited. But where other co-tenants abandon their inter-
est, there- is no' fiduciary relationship, and the remaining locator may

-freely relocate. Roberts v. Date (123 Fed. 238). And even where
'the relocation by a co-owner is wrongful, it may become immune from
attack by adverse possession for the period prescribed'by the law
of the State in which the land is situated or laches on the part of

'co-owners to assert their rights. Tiovnpson v. Ferry (Ariz.)' (56
-Pac. '741) ;Jones 'Mn. Co. v. Cardiff-& Hill. Cow. (Utah), (191 Pac.
426); 'Teeter v. Br wn (Wash.)t (228 Pac. 291)'. f

The meager facts disclosed in this case do 'not warrant the conclu-
'sion that a fiduciary relationship exists between Guerin' and those
who held interest with him in the prior location or that he does not

: now have full beneficial ownership in the relocation. If in fact a a
-trust relationship exists and it is not asserted by way of protest in
this case, the Department is under no obligation todeny the applicant

'a, patent where he shows full legal title to the 'claim, in order to
:protect possible parties in interest who after six years; assertion of
adverse title show no attempts' to protect their own rights.

As modified the Commissioner's 'decisionis:

'ffArmed.
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TAXAIBILITY OF ALLOTTED LANDS OF COEUR D'ALENE INDIANS

Opinion, August 18, 1932

INDIAN LANDS-VESTED INDIAN PROPERTY RIGHTS-LIMITED Powns OF CONGRESS.

The Government may, in its dealings with the Indians, create property
rights which, once vested, even it can not alter. Whether the transaction
takes the form of a treaty or a statute is immaterial. The important
considerations are that there should be the essentials of a binding agree-
anent between the Government and the Indian and the resulting vesting of

* E a property right in the Indian.

INDIAN LANDS-ALLOTMENTS -IN SEVERALTY-TAxATION-IMMuNITY OF ALLOT.
MENT OF A TRUST PATENT INDIAN.

- Immunity from taxation by a State or a political division thereof is one of
the vested rights ordinarily incident to land in an Indian trust patent
status. United States v. Riockert (188 U.S. 432).

INDIAN LANDS-ALLOTMENTS IN SEVERALTY ON' COEuR DALENE RESERVATION,
IDAHO-POWER OF CONGRESS-RE1MoVAL OF RnSTRIsTIONs ON ALIENATION- -

IMMUNITY FROM TAXATION.

There can be no serious question of the authority of Congress to remove
restrictions upon the alienation of allotted Indian lands with or without
the Indians' consent, but this must be distinguished from depriving Indian
allottees of the immunity from taxation conferred upon them by their
trust patents. The Coeur d'Alene Indians were guaranteed nontaxable
land for 25 years succeeding issuance of trust patent, and this was a
property right which, once vested, could be divested only by due process of

- law. (Citing United States v. Benewah County, 290 Fed. 628.)

INDIAN LANDS-ALLOTMENTS IN SEVEEALTY ON Comm D'ALENE REsEivATIoN,
IDAHO-POWERu OF CONGRESS-REMOVAL OF RnSRimCoiTs ON ALIENATION-
IMMUNITY FROM TAXATION.

Where lands were ceded by the Coeur d'Alene Indians to the United States
in accordance with an agreement, ratified by Congress, that a portion
thereof " should be held forever as Indian land and as homes for the Coeur
d'Alene Indians," and allotments *in severalty of portions thereof were
made to Indians under the general allotment act of February 8, 1887, and
trust patents issued, said land is impressed with a trust status from the
,date of the original trust patent, with all the rights incident thereto,

- including immunity from taxation by the State or its political subdivisions.

INDIAN LANDS-ALLOTMENTS IN SEVERALTY, CoEU D'ALENiE REsEEvATIoN-Aors
OF FrERUARY 26, 1927, AND FEEBUARY 21, 1931.

By the passage of the acts of February 26, 1927 (44 Stat. 1247), and February
21, 1931 (46 Stat. 1205), there appears a clear intent upon the part of
C Congress to restore Indian trust allotment lands upon which fee simple
patents had issued to the same status "as though fee patents had never
been issued."

INDIAN LANDS-CoERU D'ALENE RESERVATION-ALLoTMERNTs IN SEVERALTY UNDER
- TRUST PATENTS-AcT OF CONGRESS NOT CONTROLLING.

In a trust patent issued to a Coeur d'Alene Indian December 16, 1909, for
allotted lands -within the Coeur d'Alene reservation, it was declared, in-
conformity with the goverding statute, that the United States would hold

182662-33-vor. 54 -
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the legal title kin- trust for 25 years, after which, unless the period were

extended by the President, the fee would be conveyed discharged of the

trust and free of all charges and encumbrances. Held, that a fee simple

patent, issued to the heirs of said Indian, although in furtherance of an

act of Congress, did not render the lands covered by said patent subject to

- taxation by the State of Idaho or a political subdivision thereof.

FINNIIY, Solicitor:

You have requested my opinion as to the legality of certain taxes

-levied and assessed by Benewah County, State of Idaho, against

certain lands allotted to Eugenia Weywick, a Coeur d'Alene Indian'

The circumstances under which this question is presented are sub-

stantially as follows:

A tract of country in Idaho was set apart as a reservation for the

Coeur d'Alene Indians by Executive. orders of June 14, 1867, and

November 8, 1873. These Indians were formerly possessed of a

-large and valuable tract of land lying within Washington, Idaho and

Montana, which they ceded to the United States in accordance with

- an agreement ratified by the act of March 3, 1891 (26 Stat. 989,

-1027), except that portion of land within the boundaries of what is

now known as the Coeur d'Alene Reservation. In consideration of

the agreement and cession it was agreed that the Coeur d'Alene

-Reservation " should be held forever as Indian land and as homes

for the Coeur d'Alene Indians." Allotments in severalty were au-

thorized to be made on this diminished reservation by the act of

June 21, 1906 (34 Stat. 325, 335, 336), patents therefor to be issued

under the provisions of the general allotment act of February 8,

1887 (24 Stat. 388). Upon completion of the allotments the residue

or surplus lands were, by the act of 1906, authorized to be opened to

settlement and entry at not less than the appraised value, the net

proceeds to be deposited in the Treasury to the credit of the Coeur

d'Alene and Confederated tribes of Indians.

Under the provisions of the foregoing allotment acts, Eugenia

Weywick was allotted 163.38 acres of lands described as lots 5 and 6,

E1/2SE1/ 4 NE1/4, El/2W1/2 SE1/4NE1/4 , El/2NEI/4SEI/4, E½/2W½/2NE1/4

SEI/4, SElA4SEl/4 , El/2SWlA/SE1/4, and E½/2Wl/aSWl/4 SElA4 Sec. 3,

T1.44 N., R. 45 W. Trust patent for the land so allotted issued on

Decemiber 16, 1909. This trust patent declared, in confornity with

the statute, that the United States would hold the legal title in trust

for a period of 25 years, at the end of which period, unless extended

by. the,-President, the fee would be conveyed discharged of the trust

and free of all charges and incumbrances.

-_ March 26, 1917; the Secretary of the Interior, upon his own initia-

tive and without any application from the allottee, issued to her a

-fee simple patent under authority of the- following provision in the

act of May 8, 1906 (34 Stat. 182)

[Vol.
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That the Secretary of the Interior may, in his discretion, and he is hereby
authorized, whenever he shall be satisfied that any Indian allottee is competent
and capable of managing his or her affairs at any time to cause to be issued
to such allottee a patentin fee simple and thereafter all restrictions as to sale,
Aincumbrance, or taxation of said land shall be removed and said land shall not
be liable to the satisfaction of. any debt contracted prior to the issuing of such.
patent.

The allottee died March 23; 1919, without having accepted the fee
patent, leaving surviving as her apparent heirs, her husband, Philip
Weywick, or Wildshoe, and three children, and shortly thereafter
Mr. Weywick accepted the fee patent and-signed a receipt therefor.
In July, 1926, Mr. Weywick, as administrator of the deceased allot-
tee's estate executed a deed, under order of the probate court in and
for Benewah County, -conveying to the McGoldrick Lumber Coin-
pany a strip of' land 80 feet wide across part of the allotment for a
consideration of $100. According to. a statement presented with
the record, the allotment has been- assessed for taxes since 1920 and
it appears that a part of the land was sold for delinquent taxes and
conveyed to Benewah County by deed executed March 14, 1930, by
Ira G.-Murphy, county treasurer and ex-officio tax collector for that.
county. Delinquent taxes and penalties to and including the year
1930, amount to nearly $3,000.
- April 12, 1932, the First Assistant Secretary of the Interior, acting
under authority of the act of February 26, 1927 (44 Stat. 1247), as
amended by the act of February 21, 1931 (46 Stat. 1205), canceled
the fee patent except as to the land conveyed to the McGoldrick
Lumber Company. The Commissioner of Indian Affairs states that
the county authorities-have refused to remove the land from the. tax
rolls or to cancel all assessments made for the years prior to the
conveyance to the McGoldrick Lumber Company. He further
states:

The question raised is whether. in view of the cancellation of the patent
and restoration of the land to a trust status we should not also request can-
cellation .of the taxes assessed for 1927 and the following years. Or should
such taxes be paid by the Indians in interest?

.The act of February 26, 1927, supra, authorized the cancellation
.of -fee -simple patents, issued upon Indian trust allotments without
the consent or an. application therefor by the: allottee except where
the patentee had mortgaged or -sold any part of the land described
in the patent. The- amendatory act of 1931 broadened this authority
so as to empower the Secretary- to cancel patents as to unsold and
unincumbered lands where part of the lands may have been sold
or mortgages given and subsequently satisfied. That act reads:

Where patents in fee have been issued -for Indian allotments, during the
trust period, without application by-or consent of the patentees, and such

67
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patentees or Indian heirs have sold a part of the land' included in the patents,

or have mortgaged the lands or any part thereof and such mortgages have been

satisfied, such lands remaining undisposed of and without incumbrance by the

patentees, or Indian heirs, may be given a trust patent status and the Secre-

'tary of the Interior is, on application of the allottee or his or her Indian heirs,

whereby authorized, in his discretion, to cancel patents in fee so far as they

cover such unsold lands not encumbered Sby mortgage, and to cause new trust

patents to be issued therefor, to the allottees or their Indian heirs, of the

form and legal effect as provided by the Act of February 8, 1887 (24 Stat. 388)-,

and the amendments thereto, such patents to be effective from the date of the

original trust patents, and the land shall be subject to any extensions of the

trust made by Executive order on other allotments of members of the same

tribe, and such lands shall have the same status as though such fee patents

had never been issued: Provide6, That this Act shall not apply where any

such lands have been sold for unpaid taxes assessed after the date of a mort-

gage or deed executed by the patentee or his heirs, or sold in execution of a

judgment for debt incurred after date of such mortgage or deed, and the

period of redemption has expired.

If there be any virtue in the English language, there can be little

or no doubt as to the intent of Congress with respect to the taxable

status of these lands during the period the fee patent was outstand-

ing and subsequent to its cancellation. After cancellation of the fee

patentIa new trust patent was to issue, such patent "to be effective

from the date of the original trust patent" and the lands declared

to have the same status " as though fee patents had never been

issued." Under these plain provisions, the land can not be regarded

as having other than a trust status from the date of the original

trust patent, with all the rights incident thereto, one of which is

immunity from taxation by the State or its political subdivisions.

There are other and stronger reasons, however, why such lands

during the period the fee patent was outstanding were not subject

to the taxing power of the State.

In United States v. Ricert (188 U.S. 432), it was established that

lands of this character are not subject to State or local taxes during

the period 'of trust provided by the allotment laws. And the ex-

emption from taxation so attached has been uniformly recognized

as a vested property right of which the Indian can not be deprived,

even by Congress, without his consent. Morrow) v. United States

(243 Fed. 854); United States v. Benewahi County (290 Fed. 628);

Choate v. Trapp (224 U.S. 665); English v. Richardson (224 U.S.

680); Carpenter v. Shawi (280 U.S. 363).
The Morrow case involved the taxation of lands- allotted to mixed-

blood Chippewa Indians of the White Earth Reservation in Minne-

*sota. Trust patents similar to the one here involved had been issued

for the allotted lands. By the act of June 21, 1906 (34 Stat. 353),

Congress removed the restrictions as to sale, incumbrance, and taxa-

tion, of allotments held by these adult mixed-blood Indians, with the

declaration that the trust patent executed therefor should pass the

(Vol.
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title in fee Simple to the lands covered thereby. Provision was also
made in the act that such mixed bloods should be entitled to a patent
in fee for their allotments upon application therefor. Molding that
the lands were not taxable during the 25-year trust period notwith-
standing that enactmentthe court said:

The Government may, in its dealings with the Indians, create property rights
which, once vested, even it can: not alter * * *. Whether the transaction
takes the form of a treaty or a statute is immaterial. The important considera-
tions are that there should be the essentials of a binding agreement between the
Government and the Indian and the resultant vestang of a property right in the
Indian.

The court further said that where the Indians consented to relin-
quish their lands and accept allotments on their reservations under
the act of January 14, 1889 (25 Stat. 642), there was a valid contract
between the Government and the Indians and that an Indian receiv-
ing a trust patent thereunder had vested rights "which could not be
altered against his will and hence when he was claiming no rights
under the act of 1906, -but was insisting upon holding the land under
the trust patent, his land could not be taxed by the State." :The
court reached this conclusion notwithstanding the specific provision
in the act of 1906 removing restrictions as to both alienation and'
taxation and a declaration that the trust patents should pass the title
in fee simple.

The above decision was referred to and relied upon by the Solicitor
for this Department in an opinion dated December 14, 1920 (M. 1190),
dealing with the taxation of lands on the reservation involved in
the present inquiry, which lands had been allotted and patented in
fee to certain Coeur d'Alene allottees under conditions identical with
those here involved, the Solicitor holding that the lands were not
taxable. The views of the Solicitor as to the nontaxability of the
lands were subsequently sustained by the Circuit Court of Appeals
in United States v. Benewuia, County, supra. In that case the pat-
ents in fee, issued in 1916, were held for delivery until January 6,
1921, when they were revoked and canceled by the Secretary of 'the
Interior. Holding illegal the tax assessments during the period the
fee patents were outstanding, the court said:

There can be no serious question of the authority of Congress to remove
restrictions upon the alienation of the lands of allottees with or without the
latters' consent. Williams v. Johnson, 239 U.S. 414, 36 Sup. Ct. 150, 60 L~Ed.

358. But to remove restriction upon alienation is a different thing from de-
priving Indian allottees of the immunity from taxation conferred upon them by
their trust patents. The Indians were guaranteed nontaxable land for the
period oif 25 years after the issuance of the trust patents. In Choate v. Trapp
the court gave consideration to the fact that the Indians were offered the allot-
ments on the conditions proposed, and that by accepting the terms and relin-
quishing their claims; they furnished a consideration which was sufficient to
entitle them to enforce whatever rights were conferred. One of those rights
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was exemption from taxation. The court held that the provision that the land
should be nontaxable was a property right, which Congress undoubtedly had
the power to grant.

So in the present case the right of the Indians to have their allotments held
In trust by the United States free from taxation by local authorities for a period
of 25 years was a valuable right. Once vested as it was, it could only be
divested by due process of law.

Notwithstanding the declaration in the act of May 8, 1906, Ss 1

tunder which the fee patent to Eugenia Weywick issued, that the

land should thereupon become taxable, the above cases very clearly

establish the nontaxable status of the land after the issuance of the

fee patent neither applied for by the allottee nor issued with her

consent. It is true that in neither of the cases cited was there any

acceptance of the patent or a conveyance of any part of the land

subsequent to its issuance. But the acceptance of the patent by Mr.
Weywick, the surviving husband, and the subsequent conveyance, bv
him as administrator, of part of the, land, even if that conveyance
was made upon the petition or with the consent of all the, heirs, can
not be regarded, in my opinion, as a waiver of the exemption from
taxation, which continued unimpaired for the.25-year period expir-
ing in 1934.

While there is some conflict of opinion as to whether title passes
by a patent issued under the circumstances of this case (compare
ZUnited States v. Benewah County, supra, with United States v.
Caster et aZ., 271 Fed. 615, and United States eoi ret. Prettybutl v.
Lane, 47 App. D.C. 134), it is immaterial in the view I take whether
title passed or not. If not, the-land of course never became taxable.
If so, the acceptance by the allottee or her heirs of the patent and
a subsequent conveyance of part of. the land should be regarded. at;.
the most, not as impairing the exemption from taxation, but merely-
as an acceptance of patent in fee and exercise of the privilege of
freely alienating the land, which privilege is in no way inconsistent
-with the continued exemption from taxation of the remaining land.
As said by the Supreme Court of the United States in Choate v.
Trapp, supraX:

The right to remove the restriction (against alienation) was in pursuance
of the power under which Congress could legislate as to the status of the
ward and lengthen or shorten the period of disability. But the provision
that the land should be nontaxable was a property right which Congress
undoubtedly had the power to grant. That right fully vested in the Indians
and was binding upon Oklahoma. (Part in parentheses added.)

The foregoing principle was stated and applied by the Solicitor
for this Department in an opinion dated December 24, 1924 (50-
L.D. 691) in discussing a similar situation. The Solicitor said:

For a considerable period the view prevailed rather generally that mnallen-
ability and nontaxability as applied to allotted Indian lands were coexistent

[ Vol.
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factors, or, in other words, that as soon as restrictions are removed the
lands then become subject to taxation. Evidently Congress entertained a
like view for in several measures pertaining to such matter that body at-
tempted, as it did in the act- of May 8, 1906, supra, to couple taxability with
a removal of the restrictions against alienation. See act of June 21, 1906
(34 Stat., 325, 353), relating to allottees on the White Earth Reservation,
Minnesota, and the act of May 27, 1908 (35 Stat., 312), relating to the Five
Civilized Tribes in Oklahoma. In 1912, however, the Supreme Court of the
United States, after pointing out that alienability and taxability are separate
aind distinct subjects, laid down the rule, substantially, that while Congress
could remove the 'restrictions against alienation whenever it saw fit so to
do, yet where an Indian has once obtained a vested'right of exemption from
taxation for a definite period it is thereafter beyond the power of Congress,
by statute, to deprive the Indian of that right without his consent. See
Choate v. Trapp (224 U.S., 665, 673). To the same effect is the decision by
the Eighth Circuit in Morrow v, United States (243 Fed., 854), involving
allottees of the White Earth Reservation, Minnesota. See also 49 L.D., 348,
352, wherein it was pointed out that a removal of restrictions, within itself,
does not deprive the Indian of any property right but simply enlarges his
privilege of dealing with the lands allotted to him which he could thereafter
retain, incumber, or dispose of, as he might see fit. Enlargement of personal
privileges are matters of which one can hardly be heard to complain,
but when we attempt to couple this with an invasion of a vested property
right we confront a different situation. If it is beyond the power of Congress
to invade a property right resting in the Indian, surely it is likewise beyond
the power of an administrative officer, by the issuance of a patent in fee
prior to tire expiration of the trust period, without the consent of the Indian,
to deprive him of a right which'has once vested. In other words, his lands
can not thus be made subject to taxation without his consent. See Benewah
County, Idaho v. United States (290 Fed., 628).

Agreeing fully with the foregoing view, I am of the opinion, both
upon principle and authority, that the lands under consideration were
not and are not now taxable by the State of Idaho or any. of its
political subdivisions during any part of the period in controversy

Approved:
Jos. M. DIxoN, -

First Assistant Secretary.

DISPOSITION OF PROCEEDS OF SALE OF TIMBER ON GEORGETOWN
(SHOALWATER) INDIAN RESERVATION, WASHINGTON

Opinion, September 23, 1932 -

INDIAN LANDS-GFOBGuTOWN OR SHOALWAiERn BAND OF INDIANS-RIGHIT TO AL-
LOrMENTS ON QUJINAiELT RESERVATION, WASHINGTON.

The Indians of the Georgetown (or Shoalwater) Band, being members of
one of the " tribes of fish-eating Indians on the Pacific Coast", are, under

the terms of the aet of March 4, 1911 (36 Stat. 1345)', entitled to allot-
ments on the Quinaielt Indian Reservation.
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INDIAN LANDS-ALLOTMAENT RIGHT-ONE EXERCISE ONLY PERMITTED.,

Where Indians, entitled to allotments on one reservation, elect to take them
on another, under authority of law, such taking exhausts the right, under
the well-settled rule that no Indian is entitled to dual privileges or double
benefits either as a member of two tribes or otherwise. Mandler v. United
States (52 Fed. (2d.) 713).

INDIAN LANDS-GhoRGErOWN OR SHOALWATIR RESERVATION, WASHINGTON
STATUS OF INDIAN CHILDREN AS TO ALLoTMENTs.

In the matter of allotments of land, Indian children take the status of their
parents, and, like them, are entitled to allotments and should be allotted-
Halbert v. United States (283 U.S. 753).

INDIAN LANDs-OccupIED LOTS IN VILLAGES AND' TowNs-SEC. 10, ACT Or JUNT
25, 1910.

Section 10 of the act of June 25, 1910 (36 Stat. 855), authorizing the Secre.
tary of the Interior, under certain conditions, to issue patents to indi-
vidual Indians for village lots occupied by them9 contemplates lots
occupied at the time in existing villages, and not lots in villages in prospect.

INDIAN LANDS-ABANDONMENT BY INDIANS-zTITLM IN THE UNITED STATES-DIS
POSITION OF PROCEsES or SALE OF TIMBER.

Where an Indian Reservation is virtually abandoned as such by the Indians
in favor of another reservation, by satisfying the allotment right thereon
and living elsewhere, the land so abandoned becomes, in effect, the land
of the United States, and it and the timber thereon become subject to
disposition by the United States, and money derived from the sale of such
timber should be covered into the Treasury of jthe Unit6d States, not as
Indian money, but miscellaneous receipts.

FINNEY, Solicitor:

You have requested- my opinion as to the disposition to be made of
fmoneys derived from the sale of timber on the Georgetown or Shoal-
water reservation in Washington, aggregating $15,150, now carried
on Special Deposit in the accounts of the Superintendent in charge
of the reservation.

The Shoalwater or Georgetown Reservation in Washington con-
sists of 334.75 acres of land set, apart for "Indian purposes" by
Executive order of September 22, 1866. The Indians for whose
benefit the reservation was created embraced at that time some 30
or 40 families who made their living by fishing, and the purpose in
creating the reservation was to enable them to establish their homes
there free from interference from the Whites. Certificates assigning
parcels or lots to individual Indians appear to have been issued by
Indian Agent Oliver Wood in 1881, which certificates or assignments
were subsequently approved by the Indian Office with the under-
standing that the reservation lands belonged to the tribe in common
and that no title passed to the persons named in the certificates. In
1910 Special Allotting Agent Finch B. Archer recommended that
the reservation bfe restored to the public domain, with the exception
of a small tract used for cemetery purposes, saying:

[ Vol,
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I visited the reservation on September 23 and found four Indian families
members of the Georgetown band, residing thereon. Beside their houses, there
are several other buildings on the reservation, in a habitable condition, and
unoccupied at the time of my visit, but which, I am informed, are occupied by
other Georgetown Indians, during the Fall a nd Winter months.

The Georgetown Indians number about 150 persons. The actual residence
of most of these is at Bay Center, across Willapa Bay; Washington, and inine
miles south of the Georgetown reservation. These Indians live among the
white people of the village; the children: of both races attend the same school.
Most of the Indians have purchased lots in the -Bay Center cemetery, where they
bury their dead. These Indians earn a good livelihood by salmon fishing and
oyster culture. Nearly all speak English, pay taxes, and have for years exer-
cised the right of suffrage. They have all, and at their oum request, been given
allotments of lands on the Quinatelt reservation.

The above statement-regarding allotments-is also true of all those Indians%
-and of their living heirs, who may have had any- legal interest in the tentative
assignments of lands on the 'Georgetown reservation, as made to them in 1881
by Indian Agent Oliver Wood. This being the case, they are not entitled to
additional allotments elsewhere.

By letter dated October 10, 1910, the Indian Office declined to
follow the recommendation of the Allotting Agent that the reserva-
tion be restored to the public domain, saying:

As this reservation is so small in area and the benefit given to prospective
homesteaders by restoring it to the public domain so slight, it would appear
advisable to allow it to continue as it now stands. This is especially true, as,
your report indicates that some of the Indians living on the reserve lands have
houses there and even though these Indians have been alloted. on the Quinaielt-
reservation, their interests in and right to their homes on the Georgetown or
Shoalwater Bay reserve should be protected.. This can best be done by allowing
the reservation to continue until some other arrangement is made for the dis-
posal of the lands therein or at least the protection of the homes of the
Indians located thereon.

Matters rested thus until 1920, when the Commissioner of the Gen-
eral Land Office, by letter dated March 1 of that year, pointed out
that the reservation had not in recent years and probably never had
been occupied by the Indians, and suggested that steps be taken
'looking tb the opening of the reservation to entry. E The matter was
investigated and the superintendent in charge of the reservation,
by letter dated April 23, 1920, advised the Commissioner of Indian
Affairs that several Indian families, all of whom had been allotted on
the Quinaielt reservation, were and had been residing on the George-
town or Shoalwater reservation for a number of years. 0 Because
of the presence of these Indian families, the Indian Office again
declined to vacate the reservation.

In August, 1926, the superintendent advised the Commissioner of
Indian Affairs that there were three families living upon the reserva-
tion, all of the members of which had received allotments on the
Quinaielt reservation, with the exception of four children, to whom
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he recommended that the reservation lands be allotted. Three of the
children were the issue of a union between Mrs. Fannie Charley
McC(rory, an Indian woman residingf on the Georgetown :reserva-
tion but allotted at Quinaielt, and a white man, and for that reason
these children were regarded by the superintendent as not entitled
to, allotments at Quinaielt. The matter was accordingly presented
to President Coolidge, and on April 6, 1927, he granted permission
to allot the. lands to the four children mentioned and-to any other
Indians entitled to allotments on the reservation in accordance with
the General Allotment act of February 8, 1887 (24 Stat. 388), re-
serving, however, a suitable area for cemetery purposes to be used by
the Indians in common. No allotments under this Executive author-
ity have, yet been made, and presumably will not be made in view
of further developments set forth in the superintendent's letter of
January 5, 1932, as! follows: V

The Shoalwater Bay reservation is a comparatively small one, consisting of

334.75.acres, and if actual allotments comparable in size to allotments on most
reservations were made it would: not provide allotments for but a few of the
Indians. However, numbers of Indians have resided on this reservation for a
long time; these Indians now reside there and expect to make their permanent
homes there. -Many of them are alreadk;allotted on the Quinalelt reservation
and would not be entitled to an allotment on the Shoalwater reservation.

These Indians make their living through fishing and crabbing in that imme,
diate vicinity and it is highly advisable that they continue to reside in that
locality.- There has, for some time, been much bickering among these Indians
as to building sites for home purposes on this reservation. Part of the reser-
vation consists of a -flat area, lying just above tide water, which would make
an ideal location for building homes, and it is believed highly desirable that
at least a portionof the Shoalwater reservation be set aside as a village, and
building lots (not allotments) be assigned to such persons as are entitled thereto
and desire to. make their homes there.

A number of fairly substantial honies have already been built in this par-
ticular locality; these persons desire to further improve their places and in

order that this desire may be encouraged and made possible it is believed
desirable that the village be set aside, surveyed, and lots definitely, assigned to

these persons. Eight -Indian families now reside in this immediate locality. A
number of these persons have funds at this office and I would like to see these
Indians construct good, substantial homes before their money is exhausted and
accordingly urge that this office be authorized to set aside and make a survey
of a village site on this reservation, to be used for home purposes.

The recommendation. of the superintendent that a village site be
established for the Indians now residing upon the reservation and

that building lots be assigned to them has not yet been acted upon.
Whatever may be the ultimate decision upon that question, however,
it is plain from the facts at hand that there are now no Indians who
can be recognized as -lawfully entitled to the: moneys heretofore
derived from sales of timber on-these lands.- The Indians for whom
the 'reservation was originally set aside virtually abandoned the res-
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ervation and all-of them appeaiAto have elected to take allotments oil
the 'Quinaielt reservation.

Regarding their right to allotment 'on the Quinaielt reservation,
it may be said, that that reservation, was enlarged by Executive order
of November 4, 1873, issued pursuant to the provisions of the Treaty
'of July 1, 1855,'and January 25, 1856 (12 Stat. 971), with the Qui-
naielt and Quileute Indians. This Executive order set aside a large
tract of landfor the use- of the Quinaielt, Quileute, Hoh, Quit, "4 and
other tribes of fish-eating Indians on the Pacific Coast," and by fthe

act. of March 4, 1911 (36 Stat. 1345), the Secretary of the Interior
was authorized and directed to make allotments on that reservation:
to .the members of the "lHoh, Quileute, Ozette, or other Tribes of
Indians in Washington who are affiliated with the Quinaielt and
Quileute Tribes in the Treaty of July 1, 1855, and January 25, 1856,
and, who may elect to. take 'allotments on. the Quinaielt reservation
rather than on the reservations set aside for these Tribes." Regard-
ing these other reservations, the Supreme Court, in Halbert v. United
States (283 U.S. 753), said: ;

The reference to " other reservations" may be sufficiently explained by
stating that some small reservatipns: (Executive Orders Relating to Indian
Reservations, 1912, pp. 172-175, 195, 200, 205, 206-Shoalwater) had been set.
aside theretofore for particular. villages of the Hoh, Quileute, Ozette, Quit,
Chehalis' and other fish-eating tribes, but that these reservations were in no
Instance large enough to provide allotments to more than a small fraction of
the Indians thereon.

-The court further. said: 

When the bill wblch became the Act of March 4, 1911, was introduced in
-Congress it contained a direction that allotments be made to "all members 'of
the Hoh, Quileute and Ozette tribes of Indians in Washington who may elect"
etc., and said nothing about other tribes; but in the course of its passage this
provision was amended so as to read: "to all members of the Roh, Quileute,
Ozette or other tribes of Indians in Washington who are affiliated with the
Quinaielt and Quileute tribes in the treaty (before named) and who may
elect," etc. This shows that Congress intended to include tribes not included in
the original provision ;, and it shows further that they were to be tribes having,
'like the Hoh and Ozette tribes, some affiliation with the Quinaielt and Quileute
"in the treaty." Probably "in" was used in the sense of "under" or
"through." Strictly speaking there was no affiliation in the treaty. But the
treaty did contain a provision under which affiliation might be brought about.
It authorized the President to consolidate the Quinalelt and Quileute tribes
with other friendly tribes. Under this provision he made the order establish-
ing the enlarged 'reservation for the use, not only of the Quinalelt and Quileute
tribes, but also of the Roh, Quit and other coastal tribes of fish-eating Indians
"in that locality," evidently meaning in that section of the Territory of
Washington.

That was a step towards consolidation. Other steps followed, one being that
in 1905 the Indian Bureau began making allotments to members of all these
tribes. This work was carried on under the treaty, the executive order and
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the general allotment law, and it had proggessed prior to the act of 1911 to the

point where over 750 allotments had been completed, more than half of which

were to members of the various fish-eating tribes in that section other than

the Quinaielt and Quillehute. It therefore was altogether appropriate at that

time to speak of these other tribes as affiliated with the Quinaielt and

Quillehute under the treaty.

The court accordingly held that the Chehalis, Chinook and Cow-
litz tribes were among those whose members are entitled to take
allotments within the Quinaielt reservation. The court in its- dis-
cussion having specifically mentioned the Shoalwater reservation
as one of those reservations the Indians of which might elect to take
allotments at QuinaieIt under the act of 1911, it follows that those
Indians also must be regarded as affiliated with the Quinaielt and
Quileute under the treaty of 1855 an d1856 and therefore entitled to
allotments at Quinaielt.

As stated above, the Georgetown or Shoalwater Indians in fact
elected to and did take allotments at Quinaielt and, in the absence
of some provision to thei contrary, their actionin so doing obviously
precludes themI from receiving or claiming any benefits on the

Georgetown or Shoalwater reservation under the well-settled rule

that no Indian is entitled to dual privileges or double benefits
either as a member of two different tribes or otherwise. (See

Mandler v. United States, 52 Fed. 2d, 713; Josephine Valley et al.,
19 L.D. 329; Hagstromn v. Martell, 39 L.D. 508; Niels Esperson,

21 L.D. 271.) This rule applies with equal force to those individual
Indians now residing there who have also been allotted at Quinaielt.
The unallotted children born to them there take the status of their
parents and like the parents are entitled to allotments and should
be allotted at Quinaielt, personal residence on that reservation not
being essential to the rights of these Indians to allotments at that
place (Halbert v. United States, supra). This includes the children
of Mrs.' Fannie Charley McCrory, who, though born of a union
between Mrs. McCrory and a white man, nevertheless take the status
of the mother and not that of the father for the reason that it
appears from the superintendent's letter of January 16, 1928, that
the mother retained her tribal status and -that. she and the children
are now and have continuously resided on the Georgetown or Shoal-
water reservation. The rule applicable to them, as stated in the
Halbert case, is that " if the wife'retains her tribal membership and
the children are born in the tribal environment and there reared by

her, with the husband failing to discharge his duties to them, they
take the status of the mother."

The Executive order of April 6, 1927, authorizing the allotment

of the lands on the Georgetown or Shoalwater reservation, which
as we have seen, was obtained primarily for the -benefit of the

[v Vol..
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McCrory children,' thus appears to have been obtained under a mis-
conception of the rights of these children to allotments at Quinaielt.
This suggests the advisability of administrative action, looking to
cancellation- of the Executive. order, particularly in view of the
plans now proposed by the superintendent to set aside at least
part of the reservation as a-village site for the Indians now residing
there. < Regarding this latter proposal, section 10 of the act of
June 25, 1910 (36 Stat. 855), authorizes the Secretary of the Interior,
whenever in his opinion it shall be conducive to the best welfare
and interest of Indians living within any Indian village on any
of the Indian reservations in the State of Washington, to issue a
patent to each of said Indians for the village or town lot occupied
by him, which patent shall contain restrictions against the aliena-
tion of the lots described therein to persons other than members
of the tribe, etc. This provision, however, obviously has in mind
the protection of the rights of 'occupants of lots in then existing
and established villages, and appears to confer no authority for
the establishment of new villages on the reservation lands and the
patenting of lots to Indians who may settle there. Legislative
authority to do this at Georgetown or Shoalwater thus appears to
"be necessary, particularly as the Indians now residing or desiring
to settle there, who have been allotted elsewhere, can not be regarded
as entitled to benefits at Georgetown or Shoalwater under the rule.
hereinbefore referred to.

The moneys now on hand accrued under a contract approved by
the Department March 13, 1925, providing for the sale to B. F. and
E. J. Armstrong of the timber on certain lands within the George-
town or Shoalwater reservation for $15,150. After paying $6,498.44
'of the purchase price, the purchasers became insolvent and the con-
.tract was canceled by the Department January 5, 1928. On the same
date, a new timber sale contract was approved in favor of the surety
on the canceled -contract in consideration of the payment of
$8,651.56, the balance due from the Armstrongs under the original
contract.

Section 7 of the act of June 25, 1910 (36 Stat. 855-857) authorizes
the sale of timber on unallotted Indian reservation lands and pro-
vides that the proceeds from such sales shall be used for the benefit
of the Indians of the reservation in such manner as the Secretary of
the Interior may direct. Section 27 of the act of May 18, 1916 (39
Stat. 123, 159), however, prohibits the expenditure of Indian tribal
funds without specific appropriation by Congress, with certain stated
exceptions. Section 1 of the act of March 3, 1883 (22 Stat. 590), as
amended by the acts of May 17, 1926 (44 Stat. 560) and June 13
1930- (46 Stat. 584), requires that tribal funds arising from Indian
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reservations be deposited in the Treasury of the .United States Iand
that 0on and after July 1, 1930, such funds be carried on. the books
of the Treasury Department in separate accounts for the respective
tribes. Ordinarily, the moneys here involved which accrued from
the sale of timber on unallotted Indian reservation lands would be
disposed of as provided in the foregoing acts. As above shown,
however, the Georgetown or Shoalwater reservation was virtually
abandoned by the Indians for whom it -was originally created and
there are now no Indians, tribal or individual, shown to have any.
lawful right or claim to these moneys. Under such circumstances,
and as the fee title to the reservation lands rests in the United States,
the moneys in question should, in my opinion, be, covered into the
Treasury-.of the United States as miscellaneous receipts. (See 'secs.
:3617 and 3618, Revised Statutes).
Approved:
* Jos. M. DIXON,

First Assistant Secretary.

OKONITE COMPANY (ON REHEARING)

Deomded October 6, 1932

COMPUTATION oF DAMAGES-DELIVERY OF GbODS-EORFEITURE-SUNDAYS AN)D

HOLIDAYS-RECLAMATION PROJECT.

In the computation of damages as a penalty or forfeiture for breach of con-

tract in the delivery of goods where' a day, a week, or a month, or any
other definite period -is -the agreed standard of measurement, every inter-
vening Sunday must be included and counted,, unless specifically excepted.
but when the last day for performance falls on Sunday or.a holiday and
performance is on the next succeeding secular day, said Sunday or holiday
is to be excluded.

DIXON First Assistant Secretary:

September 9, 1932, the Department made a finding of fact on

appeal from the decision of the contracting officer pursuant to the

contract, dated May 19, 1932 (Symbol No. 12r-3189), Kennewick
Division, Yakima Project, Washington. September 17, 1932 the

Okonite Company made objection to the finding of fact and stated:

To go further into the matter, if you are entitled to one day's liquidated
-damages, on the shipment from Passaic, why are we not entitled to six day's
liquidated damages from you for pre-shipment from Wilkes-Barre?

As we see it, however, you are not entitled to the liquidated damages for one
day. As you state, the bid does not cover specific. computation of days; you
state " it is the general rule that Sundays and holidays must be counted"; we
state that it is the general rule in making shipping promises to count actual
working days. If we promise to ship a bill of material in twenty days, we
cannot be held responsible if the customer places his order so it reaches us on,

[vol.
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say, Saturday, thereby including three Sundays in a computation of calendar

days, but we are responsible to the extent of twenty working days, and stand

by our promises.
We, therefore, take exception to ;your findings and again request that this

voluminous and burdensome, as well as annoying matter, be closed immediately

by sending us remittance for $60.00.

This statement will be considered in the nature of an application

for rehearing in which the only matter involved is the determination

of the method of computing time of delay for which liquidated

damages should be collected.
It is a general, although perhaps not universal rule, that in the

absence of statutory expression of a contrary intent, intervening

'Sundays-that is, Sundays which fall on neither the first nor last

days-are to be included in computing a period of time. Brown 'v.

City of Ckicago (I N.E. 108); Gordon v. People (154 Ill. 664;- 39 N.E.

560). Chapter 74, section 10, of the Illinois Laws, 1929, provides
that:

In all computations of time, and of interest and discounts, a month shall be

considered to mean a calendar month, and a year. shall consist of twelve calendar

months; * * * parts of a month upon the ratio which such number of days

shall bear to 30.

In the computation of damages for breach of contract where a day,

a week, or a month, or any other definite period is the agreed standard

*of measurement, every intervening Sunday must be included and

counted (Pressed Steel Car Company v. Eastern B. Company, 121

Fed. 609), and such is also the rule applied in ascertaining the

amount of a penalty or forfeiture. Pilot Commissioners v. Erie B.
Company (5 Rob. N. Y. 366).

In the case of the Pressed Steel Car Company v. Easten R. Comn-

pany, supra, the court says:.

The stipulation for liquidated damages is not, as counsel for the car coin-

:pany argue, an agreement to pay $5 for the use of each car each day during

the delay, and hence void as to Sundays, because there could be no

lawful use, and therefore no legal loss :of use, upon those .-days.: On

*the other hand, it is a contract whereby the parties establish and agree

to apply a specified standard to the measurement of damages that are uncer-

tain and incapable of accurate determination. They agree that these unliqui-

dated damages for the delay of ,the delivery of each car shall be measured by

multiplying $5 by the number of days the delivery is delayed beyond the time

specified. The agreed standard is $5 for every day's delay of .each car.. The

contract would not have been essentially different if it had fixed the standard

at $35 for each week's delay, or at 20 cents for each hour's delay, i the de-

livery of each car. It would be .as reasonable to exclude one-seventh of the

week, or the hours of Sunday, in a measurement by such standards, as it would

be to exclude Sunday where the standard of measurement is 24- hours or a day.-

In the computation of rents, interest, damages, or any other amounts in which

the day, the week,. the month, or any .other fixed period of time, is the agreed
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standard of measurement, every intervening Sunday, as well as every secular
day, must be included and counted in the reckoning. The contract of these
parties was that the car company would pay to the railway company "five
dollars per day " for every car delayed, and this was an agreement that the
amount of damages for each car's delay should be the product of $5 by the num-
ber of days, including both Sundays and secular days, that the delivery of the
,car was delayed beyond the time when it was due by the terms of the
agreement.

* This statement of the court is lucid and applies forcefully to the
. computation of time relative to delay in delivery by the Okonite

Company.
The question of the computation of time for liquidated damages

accruing under contracts with the United States was under consid-
eration by the Comptroller General in the case found in 9 Comp-
troller General, 336. It is stated in the finding that:

The general rule to the effect that in computing the time mentioned in a
contract for the doing of an act, intervening Sundays, unless specifically ex-
cepted, are to be counted, except that when the last day for performance falls
on Sunday or' a holiday and performance is on the next succeeding secular day
-said Sunday or holiday is not to be taken into consideration, appears to be
supported by the weight of authority. See Armstrong v. McGough, 29 A.LR.
236, and annotations thereto; footnotes to Conway v. Smith Mercantile Corn-
,pany, 49 L.R.A. 205, and cases therein cited; Street v. United States, 133 U.S.
299; Pressed Steel Car Co. v. Eastern By. Co., 121 Fed. Rep. 609.

In view of this. exposition of the law, the application of the
Okonite Company for rehearing is

Denied.

VIVIA HEMPHILL

Decided October 6,1932

MINING CLAiM-LIMaSTIONU-ACALCaUIM-POaII.AJD CE5MENT-LODE CLAIM.

A deposit';'of high calcium content, especially valuable for the burning of lime
- and the manufacture of Portland cement, that exists in lode form with well
* defined walls and in such quantity and situation as to render it economically

practical to mine and devote to commercial uses, is subject to location as a
lode or vein under the mining law.

MINING OLAIm-MiNEAT LANIDs-PLAcEi CTLAim-LODE CLAIM.
The' test to be applied to determine how mineral deposits should be secured

under the mining law is the form and character of the deposits, that is, if
they are in veins or lodes in rock in place they must be located as lode

- claims, but if they are loose or scattered throughout the ground they are
then subject to location only under the placer mining laws. Webb v. Ameri-
can Asphaltum Company (157 Fed. 203).

EDwARDs, Assistant Secretary:

Vivia IHemphill,: who made mineral entry Sacramento: 024529 for
the Jumbo and Jumbo Extension No. 1 lodes for a deposit limestone,
alleged to be in well-defined lode formation, has appealed from a
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decision of the Commissioner of the General Land Office, dated Octo-
ber 26, 1931, which held the entry for cancellation.

The reason for the cancellation stated in the decision is that the
deposit, being only ordinary limestone used for the manufacture of
commercial lime, it was subject to location only as a placer deposit
under the ~,rule in Skehe'~rd v. Bird (171 L.D. 82) ; Henderson et al. v.
Fu~to~n (35 L.D. 652). :The proceedings under the application were
also held defective in that the affidavit of posting of notice -of applica-
tion for the claim was not verified by claimant or her attorney in fact,
as required by statute.

The defect in -the affidavit of posting is not fatal in the patent
proceedings (El Paso Brick 'Com~pany v. McKnight, 233 U.S. ~250),
and with additional showings, on appeal, .the applicant has filed a
sufficient affidavit of posting executed by her. The, defect is there-
fTore cured.

In the application for patent, the applicant stated that " the ground
contained in each of the claims for which patent is herebya aplied,
is mineralized and each~ of the same contains rock in place bearing
calcium, carbonate, commonly known as limerock." Following a
statement of the analysis of the, rock showing " Calcium carbonate
purity 95.48 percent, it is said, "That the calcium carbonate or lime-
rock is of 'excellent grade for lime burning; and cement manufac-
turle, ***

The lode as opened and exposed follows the center line of the two
claims and is approximately four hundred feet in width. The lode
visibly continues northeasterly from the northeastern end line of
Jumbo Extension No. 1 lode mining claim, and also from the south -
West end line of the Jumbo lode mining claim and across the north
of the American River in a general southwesterly direction. The
lode is met on the east by a mass of serpentine rock and on the west
by 'siliceous schist rock. It is further stated that the deposit is 11/4
miles from. the Southern Pacific Railroad tracks and that the inten-
tion is to transport the deposit, because of the mountainous terrain,
by aerial tramway to a millsite for treatment.

Applicant accompanies her appeal with affidavits and photograph~s
purporting to be made by gologists and a mineral surveyor, ampli-
fying and.-corrobrating the foregoing statements as to. the: locus,
form, extent and quality~ of the deposits located.

It is stated in these affidavits that' the ledge of limestone has well-
drefined walls, the foot wall bein~g serpDentine and greenstone, and the
hanging~ wall. greenstone; that the contacts between the limestone
and the walls on either side are plainly visible and well marked on
t he ground and that the lode extends above the general level of the
*surrounding country. Affidavits and the phtgah a elso
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-that the ledge extends through the claims and is well exposed and

visible from points on the gorge, of the American River which cuts

across the deposit. It is further alleged that because of the vast

quantity of limestone within the claims, the high volume therein

and purity content of the calcium carbonate, that applicant has

agreed to sell, when patent. was procured, her interest in the claims

4for $125,000, of which $25,000 has been deposited in cash. The
California Lime Products- Company allege that they have acquired

the right, title and interest of the applicant by deed and ask that

they be allowed to intervene and prove the character of the land
.and lode form of the deposit.

Average limestone contains 76. per cent calcium carbonate (Clarke,

Data of Geochemistry, p. 30). The term "limestone" is used to

-describe a class of rocks varying in composition from pure calcium

carbonate to a mixture of 54.35 per cent calcium carbonate with

45.65 per cent magnesium 'carbonate, when the material is called

dolomite. Any gradation between these limits may be found, and

all limestones contain more or less impurities. (Mineral Resources,

U.S. Geological Survey, 1911 (2) 714.)
It appears from the showings made that the deposit is not com-

mon limestone, but is of high calcium content, especially valuable

for the burning of lime and the manufacture of Portland cement;

that it exists in lode form with well-defined walls and in such quality

.and quantity and in such a situation as to render it economically
practical to mine and devote to commercial uses.

In Oro Grande Lime and Stone Company (unreported), decided
by the Department May 9, 1927, a deposit of limestone in lode form,

and substantially the same in composition, was held, after consid-

erable discussion of pertinent cases in the courts and Department,

to be subject to location as a lode or vein under the mining law.

See also DunZar Lime Co. v. Utah-Idaho Svgar 7Co. (17 Fed. 2d,
351). In Big Pine Mining Corporation, decided July 20, 1931 (53

I.D. 410), one of the reasons for holding void the claims containing

limestone deposits in lode formation was that they were located as

placers.
In the' Oro, Grande Lime and Stone Company case and in Utah

Onyor Development Company (38 L.D. 504), the Department quoted

with approval the following tsatement in Webb v. American As-,

phaltum Hining. Company (157 Fed. 203):

The test which Congress provided by this legislation to be applied to deter-
mine how these deposits should be secured was the form and character of
the deposits. If they are in veins or lodes in rock in place, they may be

located and purchased under this legislation by means of lode mining claims;
if they are not in fissures in rock in place but are loose or scattered on or

through the land they may be located -and bought by the use of placer mining
claims.
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The cases cited by the Commissioner in so far as they express the.
view that valuable deposits of limestone, irrespective of their form
or character are subject only to placer location, are not in harmony
with later well-considered cases,, and will not be regarded as con-
-trolling. The Commissioner's decision is therefore reversed, and
patent may issue if all else be found regular.

Reversed.

RAFEL LOPEZ, LAWRENCE M. CHAMBERS, PROTESTANT

Decided October 17, 1932

WATR RIGTr'S-DivERsioN-SSEPAGE-PRiron AppnorniArioN-CotoRADOo.
In Colorado seepage or waste waters which return to a stream become a part

of the water supply of the stream and can not be taken or diverted by a
* new claimant when such diversion or use would interfere with the right

of use by prior appropriators downstream.
SwccK-RAisriG HoMESTSAD-DESIGCATTON-WATER RIGnETS-PRIoR APraoPriA-

nON-IPRTGATION.

Lands abutting on a stream the entire flow of which is insufficient to supply
the priorities for irrigation already established and which are not there-
fore susceptible to irrigation may be designated under the stock-raising'

* homestead act, if otherwise of the character contemplated by the act.

EDWARDS, Assistant Secretary:

This is an appeal by Rafel Lopez from a decision of the Com-
missioner of the General Land Office, dated May 6, 1932, rejecting
his application to make entry under the stock-raising homestead act
for El/2NWl/4, Wl/ 2NEI/4, NEA/4SW1/4, W½/2SE1/4, and NEl,4SE1/4
Sec. 15, T. 26 S., R. 52 W., 6th P.M., Colorado.

The application in question was filed March 21, 1930, accompanied
by petition for the designation of the lands showing that they are
crossed by a small stream, called Muddy Creek, the waters- of which
were said to b'e unavailable for the purpose of irrigating the said
lands. One Lawrence M. Chambers filed a protest against the des-
-ignation alleging that a portion of the land is susceptible of irriga--
tion by pumping from Muddy Creek. The petition for designation
and the protest were referred by the Commissioner of the General
Land Office to the Director of the Geological Survey for considera-
tion. Field examination was had by a representative of the Survey,
and as a result of such examination the Director of the Geological
Survey advised the Commissioner, under date of March 7, 1932,
-that the Wl/2NEI/4, ENW/4, and NE1ASW' Sec. 15, were sus-
ceptible of irrigation by pumping from Muddy Creek, and that the

-flow of the creek during the irrigation season appeared adequate to
provide a water supply for irrigation of the land; hence that it

83
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was not subject to designation. The rejection of the application of
Lopez was based upon the aforesaid report.

In his appeal from that action Lopez alleged that no part of the
lands in question is susceptible of irrigation by pumping from
Muddy Creek; that there is no regular flow of water in said creek
where it passes through the lands sought to be designated except
percolating or seepage waters from Muddy Creek reservoir in an
amount not to exceed two cubic feet per second; that all of the
waters of the stream are over-appropriated and judicially decreed
to the several ditches now and heretofore irrigating lands from said
waters; that the prior appropriators have used all of the flow of
the stream without ever having supplied the amounts of their sev-
eral appropriations or been able 'to secure a sufficient quantity of
water from the stream to irrigate the lands which they have for
nmany years been farming or attempting to farm by irrigation under'
their prior appropriations.

Said appeal was submitted to the Director of the Geological Sur-
vey, who, under date of July 9, 1932, reported in part as follows:

All the regular flow of Muddy Creek is required to satisfy old established
rights at various points along the creek below the land involved in this case
and any water right that may be established in this case is dependent upon
an interpretation of the State laws with reference to this seepage flow. If
the allegation of appellant that this flow is covered by.existing water rights
is correct, then the action in this case should be reversed. If the protest is
sustained, it must be on the theory that the seepage flow is subject to diversion
and beneficial use on the land involved in this case.

The question thus presented has been carefully considered by the
Department in the light of briefs filed by the appellant and the
protestant. The record shows that Muddy Creek is a tributary of
Rule Creek, and that Rule Creek is a tributary of the Arkansas
River, in Water District No. 67 of the State of Colorado. Several
thousand acres of land are irrigated from the two tributary streams
above mentioned, the waters of which have long since been over-
appropriated. About two miles above the lands sought to be desig-
nated, the Muddy Creek dam and reservoir, now owned by the Bent
County Irrigation District, intercepts and impounds the entire flow
of Muddy Creek. Since the construction of said Muddy Creek reser-
voir there has been no water flowing in the creek where it intersects
the land sought to be designated except seepage or waste from the
Muddy Creek reservoir, not exceeding two cubic feet per- second,
which flow, under the law of, Colorado, is subject to the rights and
demands of prior appropriators downstream, below 'the lands in-
volved in this case. The entire flow of the stream appears insuffi-
cient to supply the priorities for irrigation already established.

-[,Vol
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*Itfis well settled in (Colorado that seepage or waste waters which

return to the stream become a part of the water supply of the stream
and can not be taken or diverted by a new claimant when such diver-
sion or use would interfere with the right of use by prior appropria-
tors downstream. Prior appropriation and use give the first and

better right. Comstock v. Raonsay (133 Pac. 1107; Rio CGrande
Reservoir and Ditech Company v. Waon-VWheel Gap Improvements
Company (191 Pac. 129).

En the circumstances, it is clear that the entire flow of Muddy
Creek is fully covered by existing water rights,; hence it must be\
concluded that there is no further water in said stream available for
the irrigation of the lands sought to be designated. The said lands
will therefore be listed for, designation under the stock-raising act,
and the. action of the Commissioner is reversed, the protest of
Chambers being dismissed.

Reversed.

BONDS IN CONNECTION WITH OIL LEASES-AMENDMENT TO
REGULATIONS

f Circular No. 1290]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Washington, D.C., October 19, 1932.

REGIsTERs, UNrITED STATES LAND OFFICES:

On October 10,. 1932, the Acting Secretary of the Interior amended
the oil leasing regulations as to bonds as follows:

In view of the present conditions which have been brought to the attention
of the Department, effective immediately and until further notice, bonds re-
quired to peimittees or lepsees under the oil leasing act may be furnished:

1. In the form of qualified corporate sureties.
2. Individual surety bonds.
3. United States bonds of the par value of not less than the total amount

of the bond required pursuant to section 1320 of the act of February 24, 1919
(40 Stat. 1148). See Treasury Circular 154 of June 30, 1919.

Where individual surety bonds are tendered they must be executed by not
less than two qualified individual sureties to cover compliance with all terms
and conditions of the lease or permit or the applicable law or regulation.
With the bond signed by the individual sureties must be filed affidavits of
justification by the sureties that each is worth in real property not exempt
from execution, double the sum specified in the undertaking, over and above
,his just debts and liabilities. With such bonds must also be furnished a
certificate by a judge or clerk of a court of record, a United States district
attorney, a United States commissioner, or a United States postmaster, as
to the identity, signatures, and financial competency of these sureties. All
bonds will be examined from time to time as to their sufficiency and addi-
tional security will be required whenever deemed necessary.
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: Sec. 4 (h) of-Circular 672,- as amended by Circular 1111 of Feb-
ruary 21, 1927, Sec. 16 of Circular 672, and. Sec. 2: (a) of oil and
gas lease form approved by the Department'on March 11, 1920, are
modified to permit the acceptance of bonds with qualified individual
sureties where same are offered in accordance with the above require-
ments.

All bonds furnished with individual sureties will be listed by this.
-office for examination at the expiration of two years from date of
bond, and every two years thereafter, at which time, or at any other
time when found advisable, the principal of the bond will be re-
quired to furnish new affidavits of justification by the sureties, and
if such sureties are not sufficient, additional security will be required:

THos. C. HAVELL,
Actin s Conmnnisioner.

Approved:.
JOHN H. EDWARDS,

Acting Secret fry.
ary~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

RELIEF TO WATER USERS ON IRRIGATION PROJECTS-ACT OF
APRIL 1, 1932

Instructions, October 19, 1932

RECLAMATTON-IaRIGAIONE Pnoac-Rxxsa To WATE USntS-ITMPRSsT-
CoNsTRUnTIoN AND MAINENANor ClsAReriS-PNromos.

* Interest accruing upon deferred charges under the moratorium act of April
1, 1932, is neither a construction charge under section 3, nor an opera-
tion and maintenance charge under section 6 of the extension act of

* August 13, 1914, and is not, therefore, subject to the delinquency penalty
imposed by subsection H of section 4 of the act of December 5, 1924.

RnCLAMAIoN-IRRTIGATION PnoTMjrcp-LHur TO WATEM USMrS-INERS r--
PENALTIES.

Where a water user or water users' association or irrigation district that
has been granted deferments under the moratorium act of April 1, 1932,
defaults in the payment of the annual interest when due, simple interest
may thereafter be charged upon the sums of interest due annually upon
the principal debt as long as they remain unpaid.

REcLAMA1ION-IRIIGAITON PaoixcTRr LIEr TO WATER USERS-CoLLEonOrs OF
INTEREsT.

The procedure for the collection of defaulted interest upon the principal.
debt and of simple interest which may accumulate upon the interest due
from a water user, water users' association, or irrigation district, is to
be governed by the terms of the contract or of the applicable Federal
statute, but where neither the contract nor the statute is applicable be-
cause of the particular conditions, then the remedy is to be pursued in
accordance with the law of the State in which the project is located.

[Vol-
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ASSISTANT SECRETARY EDWARDS TO THE COMMISSIONER OF TE Buxn-u
OF RECLAMATION:

Receipt is acknowledged of your letter dated October 11, 1932, in

which you request advice concerning certain questions that arise un-

der the Moratorium Act of April. 1, 1932 (47 Stat.. 75). The ques-
tions propounded could .be stated as, follows:

1. If the annual interest charge due and payable December 1, 1932,

is not paid when due, does this constitute a delinquency subject to a-
penalty of one-half of one per cent under subsection H of section .4

of the act of -December 5, 1924 (43 Stat. 703)?
2. If subsection H is not applicable, is interest at five per cent to

be added to the principal when not paid when due and carried at this

rate until paid? In other words, will interest at five per cent be~

computed upon the annual interest payment after it falls due? 

3. If a water user or water users' organization granted deferments
under the act fails or refuses to pay 'the annual interest when due,

* what remedy is available and should be pursued upon default in the

payment of interest under the Moratorium Act? .
Subsection H of the act of December 5, 1924 (43 Stat. 672-7O03)

provides:

That the penalty of one per centum per month against delinquent accounts
provided in section 3 and section 6 of the. act of August 13, 1914 (38 Stat. p.
686), is hereby reduced to one-half of one per centum per month as to all
instalments which may hereafter become due.

The: recital of this section leads to an examination: of sections a
and 6 of the act of:A-ugust 13,1914, commonly called the Extension'

Act. SectionS3 of this act refers specifically to the penalty for non-,.

payment of construction charges and section 6 refers specifically to

the penalty for nonpayment of operation and maintenance charges.
Neither of these sections can be extended to cover any other form of

indebtedness. .The interest accruing upon deferred charges under

the act of April 1, 1932, sujta, is neither a construction nor an opera-:

tion and maintenance charge, therefore question No. 1 must be
answered inthe negative.

Concerning, now, the second question, it is my conclusion that
simple interest at the rate of five per cent per annum can be charged
and collected as a part of the interest payment. The courts are not

agreed about the right of the creditor to collect interest upon the

sums of interest due annually upon the principal debt if such interest
payments are not made at the annual due date. Two rules have been

established by the courts as to the right to recover interest on ssuch
instalments, one, that it is recoverable, the other that it is not.

In decisions by the Supreme Courts of the following States it is

held that the installments of interest falling due at stated intervals

817
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according to the terms of a note or other contract do not bear interest
after maturity: 
Colorado: Denver Brick & Mfg. Co. v. McAllister (1882) 6 Colo. 261.
Illinois: Leonard v. Villars (1860) 23 Ill. 377.
Indiana: Niles v. Sinking Fwnd Comrs. (1846) 8 Blackf. 158;

Grimes v. Blake (1861) 16 Ind. 160.
Michigan: Van Husan v. Kanouse (1865) 13 Mich. 303.
Minnesota: Dyar v. Slingerland (1877) 24 Minn. 267.
Missouri: Stoner v. Evans (1866) 38 Mo. 461.
New Jersey: Force v. Elizabeth (1877) 28 N.J. Eq. 403, reversed on

other grounds in (1878) 29 N.J. Eq. 587; West End Trust Co. v.
Wetherill (1910) 77 N.J. Eq., 590, 78 Atl. 756. s

New York: Townsend v. Corning (1847) 1 Barb. 627.
Washington: Cullen v. Whitham. (1903) 33 Wash. 366. 74 Pac. 581.
West Virginia: Genin v. Ingersoll (1877) 11 W.Va. 549.

According to other cases, instalments of interest falling due at
stated -intervals, according to the . terms of the note, bear interest
upon failure to make payment as stipulated.
United States: Northwestern Mut. L. Ins. Co. v. Perrill (1879)

Fed. Cas. No. 10,339 (Ohio contract).
Georgia: Tillnan v. Morton (1880) 65 Ga. 386.
Iowa: Mann v. Cross (1859) 9 Iowa, ''327.
Kentucky: Talliaferro v. King (1840) 9 Dana, 331, 35 Am. Dec. 140.
Louisiana: Mudd v. Stille (1833) 6 La. 17..
Maine: Farrell v. Sturtivant (1853) 37 Me. 308.
New Hampshire: Pierce v. Rowe (1818) 1 N.H. 179.
North Carolina: Bledsoev. vNixon 0(1873) 69 N.C. 89, 12 Am. Rep.

642.
Ohio: Watkinson v. Root (1831) 4 Ohio, 373.
Rhode Island: Wheaton v. Pike (1868) 9 R.I. 132 98 Am. Dec. 377,

11 Am. Rep. 227.
South Carolina: Gibbes v. Chisholm, (1819) 11 S.C.L. (2 Nott &
* M'C.) 38, 10 Ain. Dec. 350.

Texas: l ewis v. Paschal (1872) 37 Tex. 315.
Utah: Jensen v. Lichtenstein (1915) 45 Utah, 320, 145 Pac. 1036.
Vermont: Catlin v. Lyman (1844) 16 Vt. 44.

The court in Kennon v. Dickens, 1 N.C. 191, 2 Ai. Dec. 642, says:

That as a general rule interest upon interest is not allowable, but that when
the sum is. ascertained and the annual payment of it forms a part of the con-
tract, where it is so specific that an -action of debt might be sustained and
interest recovered by way of damages for the detention, and particularly where
the payment of the principal sum is postponed to: :a very distant period upon
the faith of the regular and punctual discharge of the interest, it ought, in
justice, to be allowed.

[Vol;
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This authority seems to closely fit the circumstances governing the
interest collectible under the act of April 1, 1932.

On this same subject the -court in Mills v. Jefferson (20 -Wis. 50),
says:

When a person agrees to pay interest at a specified time and fails to keep
his undertaking, why should he not be compelled to pay interest on interest

from the time he should have made the payment? If he undertakes to pay
in a sum of money- at a given time to the owner, and makes default, the law

allows interest on the sum wrongfully withheld, from the time he should have

made such payment. The debtor withholds from the creditor his due as much

when he fails to pay interest according to his contract as when he makes

default in the payment of the principal. * * * Interest payable annually
or semiannually may bh demanded and recovered as it becomes due,. according

to the authorities. A note given for it may bear interest. Why, then, should

not the debtor, when he fails to pay interest according to his engagement, pay

interest on the sum justly and equitably due?: * * * If a-debtor fails to
meet his engagement, we must assume that it is not convenient for him to pay
his debt, or that it will be advantageous for him to retain the money. If the
rule that interest cannot legally be recovered on interest due be adopted to

render the creditor vigilant, this very vigilance will frequently embarrass the

debtor who needs a. little indulgence. If the debtor has the means of dis-

charging his obligation he can do so, and if he has not, or prefers to retain

his money, let him be subject to the general rule, which requires the payment

of interest upon a debt equitably and justly due.

You are advised that simple interest at the rate of five per cent
per annum should be collected on annual interest payments after
they fall due until they are finally paid by the debtor.

The; third question involves the remedy for nonpayment of the
interest, viz: the interest upon the principal debt and- the simple

*interest which may accumulate upon interest. As before stated, the
interest is not a construction charge nor a part of it. Neither is it
a part of an operation and maintenance charge. Therefore, the
remedies provided in the statute for collecting construction charges
and operation and maintenance charges are not applicable to the
collection of the interest charges.

If the contracts with individuals- irrigation districts, or water
users' associations create liens or provide for shutting off water for
nonpayment of any charges due, the enforcement of the interest debt

* can be pursued in accordance with the contract and the law appli-
cable thereto. ISf the conditions permit and make applicable the
authority given in the Interior Department appropriation act for
the fiscal year 1928 (44 Stat. 958), and, subsequent annual appropri-
ation acts, enforcement can be attempted in the manner provided
for in those acts. If neither the contracts nor this statutory pro-
vision just referred to are usable because of the particular condi-
tions, then suit can be instituted upon the interest debt, and when
judgment is entered' the statutory method can be pursued for collec-

89,
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tion of the judgment against the individual, water users' association,
or irrigation district, following the law of the State where the prop-
erty of the debtor is located.

INDIAN-OWNED LANDS WITHIN GOVERNMENT IRRIGATION
PROJECTS-ACT OF JULY 1, 1932, PROVIDING FOR DEFERRING
PAYMENT OF CONSTRUCTION CHARGES, ETC.

Opinion, November 25, 1932

INDIANS-INDIAN IMIGATION PROJECTS AND RECLAMATION ACT PROJECTS CON-
TuA5TED-IINDIAN' RoMnSriADs-DiSPositioN OF FUNDS PAID AS CHIARGES,

Indian irrigation projects are constructed pursuant to special acts of Congress
and annual appropriations from the Treasury, and the moneys resulting
from payment of construction charges, etc., are returned to the Treasury
as general funds, whereas the Reclamation Act fund is in fact a revolving
trust fund, money expended therefrom being returned thereto by the owners
of the lands benefited, to be again expended in connection with Reclamation
Act projects.

INTERPRETATION OF? STArUTES -INTENT OF THE LjEisLAnTurx-AIDS IN INTER
TATION.

If giving to the words of a 'statute their natural meaning " leads to an unrea-
sonable result, plainly at variance with the policy of the legislation as a
whole, we must examine the matter further. We may then look to the
reason of the enactment and inquire into its antecedent history and give it
effect in accordance with the design and purpose, sacrificing if necessary
the literal meaning in order that the purpose may not vary." Ozarzw v.
United States (260 U.S. 178, 194). See, also, Holy Trinity Church v. United
States (143 U.S. 457).

INDIAN ImaGATEToN PaoTEcas-INTRHPrErArroN or STAOTTEms-ACGrS IN PAXI

MATERIA.

Where an act of Congress, couched in general terms, if given literal applica-
* tion,. would do violence to an established, integrated system, the growth of

many years, while a' qualified application avoids this and yet meets the
need apparently intended, it is to be presumed, on well established prin-

* ciples of statutory construction, that a restricted sense was intended.
INDIAN IimIGATION Pxc'jcners-Co'STS AND ASsEsSME1Ts-InNTESI'rATIoN or

STATUTES.

The act of July 1, 1932 (47 Stat. 564) contained a proviso that "the collection
of all construction costs against any Indian-owned lands within any Gov-
-ermnent irrigation project is hereby deferred, and no assessment shall be
made on behalf of such charges' against such lands until the Indian title
thereto shall have been extinguished." Reld, that the surrounding circum-
stances afford clear warrant for the conclusion that Government Indian
irrigation projects were meant, and not irrigation projects within the
purview of the Reclamation Act.

[ Vol.
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FINNEY, Solicitlor:
There has been submitted to me for opinion the construction that

should' be placed upon the act of July 1, 1932 (47 Stat. 564). The
act is brief, and is quoted in full for ready reference:

AN ACT To authorize the Secretary of the Interior to adjust reimbursable debts ot
Indians and tribes of Indians.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That the Secretary of the Interior is hereby
authorized and directed to adjust or eliminate reimbursable charges of the
*Goyernment of the United States existing as debts against individual Indians
or tribes of Indians in such a way as shall be equitable and just in considera-
tion .of all the circumstances under which such charges were made: Provided,
That the collection of all construction costs against any Indian-owned lands
within any Government irrigation project is hereby deferred, and no assess-
inents shall be made on behalf of such charges against such lands until
the Indian title thereto shall have been extinguished, and any construction
assessments heretofore levied against sunbh lands in accordance with the pro-
visions of the Act of February 14, 1920 (41 Stat. L. 409), and uncollected are
hereby canceled: Provided further, That a report shall be made to Congress
annually, on the first Monday in December, showing adjustments so made
during the preceding fiscal year: Provided further, That any proceedings here'
under shall not be effective until approved by Congress unless Congress shall
have failed to act favorably or unfavorably thereon by concurrent resolution
within sixty legislative days after the filing of said report, in which case-
they shall become effective at the termination of the said sixty legislative
days.

As an incident to the construction of the act, the question arises
whether the construction charges on certain Indian lands, irrigated
from the irrigation works of the Yuma Project, Arizona-California,
shall be deferred. This question also involves construction charges
on Indian lands on the Newlands Project, Nevada, and the Yakima
Project, Washington. The part of the act which requires considera-
tion to determine the effect is contained in the words " Government
irrigatiah project" found in the first proviso of the act, wherein it
is stated:

* Provided, That the collection of all construction costs against any Indian
owned lands within any Government irrigation project is hereby deferred, and
no: assessment shall be made on behalf of such charges against such lands
until the Indian title thereto shall have been extinguished. [Emphasis added.]

It is the contention of the Bureau of Reclamation that the act
does not apply to payments due the reclamation fund, but applies
only to payments due to the general funds of the Treasury, that is,
to money appropriated in the Indian appropriation acts for con
struction of irrigation works on Indian irrigation projects, while
the Office of Indian Affairs contends that the act applies to all con-
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struction charges on Indian land, while the land is in Indian
ownership.

It is important to have a definite statement of fact before any

attempt is made to construe the statute. Only the facts connected

with the Yuma project will be considered, having in mind, howeverr
that the decision will affect other projects similarly situated. The

Yuma Project, Arizona-California, has been constructed and is being

operated and maintained by thb Bureau of Reclamation, pursuant to

the act of June 17, 1902 (32 Stat. 388). In the plan of the project
the Laguna dam, constructed across the Colorado River about 10

miles north of Yuma, diverts water into the main canal of the project

on the west side of the river, and carries water for the irrigation
of about 6,000 acres of land, formerly a part of the Yuma Indian

Reservation. Most of the Yuma Indians were allotted in this area

by assigning to each Indian 10 acres of irrigable land. The main
canal crosses the Colorado River in a siphon at Yuma and then pro-

ceeds in a southerly course about 30 miles to the International
Boundary between the United States and Mexico,. making possible

the delivery of -water to about 50,000 acres of land along the river
bottom.
- With the assistance of the Indian Office, 12 Indian homesteads
were located on lands south of Yuma susceptible of irrigation from
the irrigation works being constructed by the Reclamation Service.
Trust patents were issued to the Indian homesteaders about the year
1918. These patents contain the 25-year trust clause provided by the
act of July 4, 1884 (23 Stat. 96), which extended'the benefits of the

homestead laws to Indians, but the patents do not contain a lien for
repayment of reclamation charges pursuant to the act of August 9,

1912 (37 Stat. 265). The Department authorized the furnishing of
water, temporarily, to these Indian homesteads under a form of

water rental. On October 7, 1913, April 20, 1914, and March 21,
1915, the .Superintendent of the Fort Yuma Indian Schoollwas au-

thorized to sign water right applications on behalf of these Indian
homesteaders, which provided for permanent water rights. Public

notice was issued April 6, 1917, and the water right applications, in

proper form, were executed and-filed with the local project manager.

These applications were in the same form as that signed by the white.
water users on the project.

In a letter dated March 3, 1919, from the Commissioner of Indian

Affairs to the Director of the Reclamation Service, he stated:

As to payment of the construction charge against these lands it may be said

that these are Yuma Indians, and, as indicated to you in office letter of July

8, 1918, we do not desire to discriminate between members of the same tribe.

The Yuma Indians on .the reservation in California have heretofore received

ten acres of irrigable land pursuant to the Acts of April 21, 1904 (33 Stat.

224) and March 3, 1911 (36 Stat. 1063). These acts, of course, have no rela-
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tion to the Yuma Indian homesteads in Arizona, but were referred to in office
letter of July 8, 1918, merely for the purpose of showing that the: Yuma
Indians generally have been accorded ten acres of irrigable land, payment for
the irrigation charges against which is to be made from the sale of surplus
lands within their reservation.

The Yuma homesteads in Arizona, however, embrace forty acres each and
practically the entire area of each homestead is irrigable. It is not desirable
to leave small isolated tracts of irrigable land within a reclamation project
uncultivated and without a water right. On the other hand I do not see my
way clear to have this Office assume the burden of meeting your construction
charge for the entire irrigable area of each homestead out of the appropriation
available for irrigation work either for the Yuma Indians or elsewhere. This
would raise the question of discrimination between members of the same
tribe,-ten acres to those on the reservation in California and forty acres to
those few in Arizona who took up homesteads. It was the intention, however,
to apply for a water right for each homestead, having the Indian homesteader
himself or his white lessee, should the land be leased, meet the reclamation
charges on thirty acres out of each tract, this office, in behalf of the Indian,
to meet the charge for the water furnished the remaining -ten acres. This
would accord these few Yuma Indians the same treatment at the hands of the
Government as 'given other members of the same tribe who have received
allotments on the reservation proper. The -Office understood from the last
paragraph of your letter of April 5, 1918, that the course suggested was so
understood by' and was satisfactory to your Bureau.

To straighten out the matter of settlement for these charges, it is suggested
that your local project manager submit to your Office a statement showing the
charges arising against these lands, which statement can be presented to this
Office as a claim in favor of your Bureau for settlement in the usual manner,
in so far as it applies to the charges accruing against ten acres of each of
these homesteads. Preferably, the statement should show, in tabulated form,
the name of the homestead entryman, the ten acres to be furnished with water
pursuant to this arrangement, and the amount of the initial payment due
thereon, which I understand is five per cent of the total construction charge.
Any other data. that may be deemed pertinent should be appended. In this
connection it may be pointed out that Miguel Escalanti, in addition to his
homestead in Arizona, also has an allotment of ten acres of irrigable land on
the Yuma Reservation proper, which is already entitled to water. He should
not be given, therefore, an additional ten acres in Arizona to be furnished with
water either at the expense of the Government or at the expense of the Yuma
Tribe. The water right for this entire forty, therefore, should be paid for
either by the Indian himself or his white' lessee. This leaves eleven tracts
of ten acres each, the cost of water for which is to be met, for the time being,
out of our appropriations. I'understand that the construction charge for this
unit of the Yuma project has been fixed at $75.00 per acre. Multiplying this
by ten gives $750.00 as a total construction charge against- the ten acres of
each homestead. Again multiplying this by eleven, the number of Indians to
be provided for, gives us a total construction charge of $8,250.00. Five per
cent of this amount is $412.50, representing the initial payment to be paid
your Service for permanent water rights for ten acres on the eleven homesteads
-listed. The Act of August 13, 1914 (38 Stat. 686), to which you refer, attaches
a penalty of five per cent each year, after issuance of public notice, until a
water right is appltied for. I see no way of waiving this penalty, as it is fixed
by statute and, of, course, it must be added to the- amount due your Service.
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I assume, however, -that your claim, when presented, will cover all charges
then due, and it may be advisable to separate thereon the construction charge-
from any operation and maintenance charges that may be due, as these items
may be payable from a different appropriation.

Since the date of making water right applications for the Indian
homesteads, the Indian Office. has secured authority to pay into the
reclamation fund the construction charges as they fell-due under the
applications. Under the Departmental regulations, in order to secure
water for the irrigable Indian homesteads, it was necessary to make
the contracts represented by the water right applications. It was
also necessary for the Indians, acting through the Indian agent, to
make stock subscriptions to the Yuma Valley Water Users' Associa-
tion, a private corporation organized and existing under the laws of
the State of Arizona. Subsequent to the issuance of the public notice
in 1916, the water, users' association made a contract to repay to the
United States all of the construction charges on the lands irrigated
in Arizona, including the Indian homestead lands. The question
presented by this statement of facts and the act of July 1, 1932,
supra, is, whether the act defers the construction charges on the
Indian homesteads.

In the application of the law, consideration should be given to ther
history of the legislation for the irrigation of lands under the recla-
mation act and acts amendatory thereto and the irrigation of lands
on Indian reservations. Under the act of June 17, 1902, supra, a
new policy was adopted by Congress in connection with the public
'lands. This act authorized the Secretary of the Interior to use the
funds arising from the sale of public lands, which were to be im-
pounded in the Treasury as the reclamation fund, for the construc-
tion of irrigation works to irrigate public lands and incidentally
adjacent or interspersed private lands. In order to carry out- the
act, a bureau was established in the Department, and with the funds
accumulated and other funds provided by acts of Congress there
was constructed in the 17 Western States about 30 irrigation projects,
'involving an expenditure of over $200,000,000 and nearly 2,000,000
acres of land has been placed under irrigation and cultivation. This
legislation, which now coInprises a volume, was enacted and built
up separate and distinct from the legislation affecting Indian irriga-
tion projects. It was a Government development, and the projects
could be called Government irrigation projects. The legislation re-
garding the irrigation of Indian lands and interspersed lands owned
by white men on Indian reservations, has taken the form, during
the last 39, years, of special legislation. Each Indian irrigation
project has been constructed pursuant to a special act of Congress
and to appropriations made annually thereafter from the general
funds of the Treasury, and when payments have been made of the

[VoL-



54] DECISIONS OF THE DEPARTMENT OF THE INTERIOR

construction charge, the money has been returned to the general
funds of-the Treasury. It will be observed, therefore, that the recla-
mation fund is in reality a trust fund, and the money expeiided from
such trust fund is returned by the owners of the lands benefited, to
be again expended for additional irrigation development of the
reclamation projects, thus constituting a revolving fund which should
not be depleted.

The money appropriated by Congress for the construction of In-
dian irrigation projects is to be repaid by the owners of the lands
benefited, and the principal acts of Congress authorizing such appro-
priations or making appropriations, have provided that the Secre-
tary of the Interior shall fix the terms of repayment of construction
charges on the Indian-owned lands. The legislation shows a tend-
ency of Congress to be more liberal toward the Indian in his return
of- money to the Treasury than is. accorded to the white man on the
Federal reclamation projects under the control of the Bureau of
Reclamation.

After considering the legislative history, making appropriations
*for the two distinct classes of work, it is desirable to turn our atten-
tion to the meaning of the words "Government irrigation project ",
as used in the act of July 1, 1932, supra. It is my interpretation of
the words that Congress intended to say." Government Indian irriga-
tion projects", and that the word "Government" should be con-
strued as being limited to the Indian irrigation projects and not to
the operations of the Bureau of Reclamation, under the act of June
17, 1902, supra. It is desirable, in attempting to interpret the words
used, to study the history of interpretation and construction of stat-
utes. Certain rules have been laid down by illustrious text-writers
such as Grotius, Puffendorf, Domat, Vattel, Rutherford, Dwarris and
Coke.

Grotius (Van Groot, 1583-1645), was a lawyer .of international
reputation, living in Holland. He wrote, among other things, cer-
tain rules of interpretation. Those that are useful in-determining
the meaning of the words used in the statute under consideration are
as follows:

In cases that are not odzous, words are to be understood according to the
full propriety of popular use; and if in popular use there-be several significations
of the same word, the largest is to be taken, as the masculine may be taken for
the common gender.

* , * - * * .- * . * *. 

On the other hand, words shall be taken in a stricter sense than the propriety
requires, if otherwise, injustice or an absurdity would follow.

* * * * * e * *

Sometimes the meanings of words are to be restrained, and although general
terms be made use of, yet they ought to be taken with some exception or
limitation, either 1st, because of some original defect in the will of the speaker;
or 2d, because of some accident which happens inconsistent with his design.
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Puffendorf (German, 1632-1694), was a noted lawyer in Germany
and was engaged by Charles Gustavus, King of Sweden, to do certain
historical work in that country. Due to some political uprising,
Puffendorf was thrown into prison and while there, writing on legal
subjects, he deduced certain important rules for the interpretation
of statutes and other writings. He was influenced in pursuing the
subject by the writings of Grotius. The rules applicable to the
matter under consideration are quoted as follows:

The true end and design of interpretation, is, to gather the intent from the

most probable signs, which are of two sorts; words and conjectures.
As for Woords, the rule is,-unless there be reasonable objections against it,

they are to be understood in their proper and most known signification; not so
much according to grammar, as to the general use of them.

As for terms of art, which' are above the reach of the common people, the

rule is, that they be taken according to the definition of the learned in each art.
When a single word or sentence is capable of several significations; conjec-

tures are necessary to find out the true. Both these cases rhetoricians call

amtigtous. But logicians are more nice, who, if the variety of significations
lies in a word, call it equivocal; if in a sentence, ambiguous.

* * * * *. . * I *

The effects and consequence, do very often point out the genuine meaning of

words. If by taking them literally, they bear none or a very absurd significa-
tion, to avoid such an inconvenience, we must a little deviate from the received
sense of them.

'Domat (French), in writing rules of construction, followed the
civil law. The principal rules laid down by him are as follows:

Laws ought to be written to the end that the writing may fix the sense of the

law, and determine the mind to conceive a just idea of that which is established
by the law, and that it be not left free for every one to frame; the law as he
himself is pleased to understand it. We may, therefore, distinguish two ideas,

which the words law and rule form in our minds. One, is the idea of what we
conceive to be just; without making any reflection on the terms of the law; the
other is the idea of the terms of the law; and according to this second idea, we
give the name of rule or law, to the eupresion of the lawgiver.

All rules, whether natural or arbitrary, have their use; such as is assigned

to every one of them by universal justice, which is the spirit of them all.
Thus the application of laws is to be made, by discerning what it is that this
spirit demands, which, in natural law, is equity; in arbitrary laws, the inten-

tion of the law giver. It is in this discerning faculty, that the science of the
law does chiefly consist.

If a rule of natural justice being applied to a case that it seems to embrace,
shows a result contrary to equity, we are bound to conclude that the rule has
been improperly applied, and that the case should fall under some other law.

If an arbitrary, or positive rule, is applied to a case which it apparently
embraces, and the result is contrary to the intent of the legislator, the rule
should not be applied to the case.

* * * * * -*: *

If however, the severity of the law is not a necessary and indispensable part

of it, but can be carried into effect by a milder interpretation and o Ine more
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conformable to equity and natural justice; then this is to be preferred to the
severe and strict construction.

: * 0: * 2 *- * * *I :

If the language of a law clearly expresses its meaning and intention, that
intention must be carried out; but if the true sense of the law cannot be arrived
at by the interpretation which may be made according to the rules here given,
or the meaning be clear, and inconvenience appear to result, then we must have,
recourse to the sovereign to interpret, to declare, or to modify the law.

If the provisions of a law are clear, but its object not understood, and in its
application inconveniences appear to result we are bound to presume that the
law is useful and just; and its meaning and authority are to be preferre
to mere abstract reasoning. Otherwise, many useful and well contrived rulesn
would be overturned on grounds of alleged equity, or ingenious argument,

" Vattel (Swiss, 114-1767), was a noted lawyer and author. His
rules of construction, of statutes are probably more often quoted by
American courts and text writers than any of the other Europeans
here mentioned. He laid down 45 rules for interpretation. The 1'zst,
10th, 12th, 15th, 19th, 23d and 34th rulesare useful in determining
the meaning of the words used by Congress in the act under
consideration:-

1. The first general maxim of interpretation is, that it is not permitted to
interpret what has no need of interpretation. When an act is, conceived in
clear and precise terms; when the sense is manifest, Sand leads to nothing
absurd;; there can be no reason to refuse the sense which this treaty naturally
presents. To go elsewhere in search of conjectures, in order to restrain or
extinguish it, is to endeavor to elude it.

10. Words are only designed to express- the thoughts; thus, the true sig-
nification of an expression in common use, is the true idea which custom has
affixed to that expression.;

12. Interpretation should only tend to the discovery of the will of the&con-
tracting power. We should then attribute to each term, the sense which he
who speaks had probably in his mnUd.

15. Every interpretation that leads to absurdity, ought to be rejected.
19. The interpretation ought to be imade in such a manner, that all the

parts appear consonant to *each other; that what follows, with what went
before; unless it manifestly appear that -by the last clauses something is
changed that went before.

23. To violate the spirit of the law, by pretending to respect the letter, is a
fraud no less criminal than an open violation of it. It is not less contrary to
the intention: of the legislature, and only shows a more artful and more
deliberate malice.

34. Though a thing appears favorable when viewed in one particular light,
yet if the propriety of terms, in their full extent, lead to absurdity or injus-
tice, their signification ought to be limited according to the rules above given.

* Rutherford (1600-1661) was a Scotch minister and a writer of the
law and other subjects. In his :Ilectures or institute he enunciated
these rules: X

Interpretation consists in finding out, or collecting, the intention of a speaker
or of a writer either from his words, or from other conjectures or from both.

182662-33a-voL. 54 7
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It may therefore be divided into three sorts, according to the different means

that it makes use of for obtaining its end. These three sorts of interpretation

are literal, rational and mixed.

: * : *: * : .* * :* *

Where words do not express the intention perfectly, but either exceed or

fall short of it, so that we are to collect it- from probable or rational coils

jectures, this is rational interpretation.

Where words, though they do express the intention when rightly under-

stood, are in themselves of doubtful meaning, and we are forced to have

recourse to like conjectures to find out in what sense they were used, this

is mixed interpretation; it is partly literal and partly rational. We collect

the intention from the words indeed, but not without the help of other

conjectures.

Dwarris, an English author, laid down 19 rules of interpretation
of statutes, from which the followingis useful:

When statutes are made, there are some things which are exempted and
fore-prized out of the provisions thereof, by the law of reason, though not
expressly mentioned: thus, things for necessity's sake, or to prevent a failure
of justice, are excepted out of statutes.

Lord Coke, of England (1552-1634), says that to arrive at the real
meaning it is always necessary to take a broad general view of the
act so as to get an exact conception of its aim, scope and. object.
The rules of Lord Coke are:

1. What was the law before the act was passed?
2. What was the mischief or defect for which the law had not provided?
3. What remedy the legislature, has appointed, and
4. The reason of the remedy.

The true meaning is to be found not merely from the words of the
act but from the 'cause and necessity of its being made, from a
comparison of its several parts and from. extraneous circumstances.
The true meaning of any passage is to be found not merely in the 
words of that passage, but comparing it with every other part of
I the law, asdertaining also' what were the circumstances with' refer- 
ence to which the words were used, and what was the object appear-
ing from these circumstances which: the Congress had in view.

What were the cause and occasion of the passage of the act and
the purpose intended to be accomplished by it in the light of the
circumstances at the time and the necessity of its enactment?

The courts of the United States have developed what is known
as the American Rules and those having reference that are useful*

are as follows: .

2. It is not permitted to interpret what has no need of interpretation. When
an act is expressed in clear and precise terms; when the sense is manifest and
leads to nothing absurd, there can be no reason not to adopt the sense which
it naturally presents. To go elsewhere in search of conjectures in order to
restrain or extinguish it, is to elude it.
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4. It is the duty of courts so to construe statutes as to meet-the mischief
and to advance the remedy and not to violate fundamental principles.

6. Statutes must be interpreted according to the intent and meaning, and
not always according to the letter.

7. The intention of the legislature may be found from the act itself; from
other acts in plri materia; and sometimes from the cause or necessity of the
statute, and wherever the intent can be discovered, it should be followed with
reason and discretion, though such construction seem contrary to the letter
of the statute; this is the rule where the words of the statute are obscure. ,

8. A thing within the intention, is within the-stafute, though not within the
letter, and a thing within the letter, is not within the statute, unless within
the intention. 

9. Statutes, should, be interpreted according to the most natural and obvious*
import of their language, without resorting to subtle or forced construction for,
the purpose either of limiting or extending their operation. Courts cannot
correct supposed errors, omissions or excesses, of the legislature. 
"'11. The spirit of a law may be referred to in order to interpret words
admitting of two meanings; but not to extend a law -to a case not within its'
fair meaning.

17. Alt statutes in parn mdteria are to be read and construed together, as if
they formed parts of the same statute, and were enacted at the same time.

In 36 Cyc. 1106 we have the general statement:

The great fundamental rule in construing statutes is to ascertain and give'
effect to the intention of the legislature. Where the language of the statute
is of doubtful meaning or where an adherence to the strict letter would lead-
to injustice, to absurdity or to contradictory provisions, the duty devolves
upon the court to ascertain the true meaning.

In the case of Darlington: v. Railway Con'tany (216 Mo. 658,
116 S.W. 530). The court says:

WThen the meaning of a statute becomes doubtful from the provisions of
cognate statutes, such statutes must be construed with it in determining the
meaning.-

In Bankers' Trust Coqnpany v. Bowers (295 Fed. 89) the; court
says:

In interpreting a statute the construction placed thereon should avoid
unjust consequences unless the language compels such a result, and a con-
struction should be had with reference both to the history of the legislation
and other sections of the law with which it is pari inateria.

In Jackson v. Collins, 3 Cowan (N.Y.), 89, the court saysa:
Such a construction ought to be put on a statute as may best answer the

intention which the makers had in view, and this intention is sometimes to be
collected from the ease or necessity of making the statute and' sometimes from'
other circumstances; and whenever such intention can be discovered it ought
to be followed with reason and discretion in the construction of the statut6e,
although such' construction seems contrary to the letter of the statute, as a
thing which is within the letter of the statute is' not within the statute unless
it is within the intention of the makers.
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Brdidagivman v. Derby y (14 -Conn. 1; 114 Atl. 25):

The intent of the lawmakers is the soul of the statute and the search for

this intent we have held to be a guiding star. It must prevail ever the literal

sense and the precise letter of the language of the statute.

In B'rown's Appeal (72 Conn. 148; 44 Atl. 22)., it is stated:

When one construction leads to public mischief which another will avoid,

the latter is to be favored unless the terms of the statute absolutely forbid.

The -Su preme Court of the United States has considered questions

: of statutory construction on m any occasions, and its theories are

enunciated in the following cases: Atkins v, Fiber Distributing

Company (18 Wall. 2 72) ; The United States v. Hunt (14 Wall. 550);

B eley v. Napfltaay (169 U.S. 353) ; White v. United States (191 U.S.

545); United States v. Riggs (203 U.S. 136) ; Williams v. United

States Fidelity and GCsaranty Company (236 U.S. 549); Sacramlnento

N avigation Company v. Salz (273 U.S. 326); United States v. Stone

and Do'wner Company (274 U.S. 225). In the case of Beley v.

Nap htaly (169 U.S. 353-360), the court said:

Suchf a construction ought to be put upon a statute as w ill best answer

the intention which the makers had in view, for qut haeret in litera, haeret

in cortice. In Bacon's Abridgment, Statutes 1, 5; Puffendorf, book 5, chapter

12; Rutherford, pp. 422, 527; and in Smith's Commentaries, 814, many cases

are mentioned where it was held that matters embraced in the general words.

of statutes, nevertheless were not within the statutes, because it could not

have b'een the intention of the lawmakers that they should be included. They

were taken out of the statutes by an equitable construction.... In some cases

the letter of a legislative act is restrained by an equitable construction; in

others it is enlarged; in others the construction is contrary to the letter. The

equitable construction- which restrains the letter of a statute is defined by

Aristotle, as frequently quoted, in this manner: "Acqwtts est correotio- legis

generaliter latae qua parti deficit." Riggs v. Palmer, 115 N.Y. 506, 510. Opinion

by Earl, J.

In Oza'wa v. United States (260 U.S. 178), the court says:

It is the duty of this court to give effect to- the intent of Congress. Pri-

marily this intention is ascertained by giving the words their natural signifi-

cance. But if this leads to an unreasonable result, plainly at variance with

the policy of the legislation as a whole, we must examine the matter further.

'We may then look to the reason of the enactment and inquire into its ante-

cedent history and give it effect in accordance with the design and purpose,

sacrificing if necessary the literal meaning in order that the purpose may not

vary. Holy Trinity U1hurci v. United States (143 U.S. 457; see also Hydenfeldt

v. Daney Gold Mining Coinfpai J(93 U.S. 634). See also United£ States v.

Shreveport Grain & BEleovator Company, decided by the United States Supreme

Courl November 7, 1932.

In endeavoring to determine the construction to be placed upon

the words "Government irrigation project" certain questions arise

which aid in determining the intent of Congress: Did Congress

intend to defer construction charges due from Indians in possession



543 DElCISIONS OF THEE DEPARTMENT OF THE INTERIOR 10

of irrigabke land on a Government reelamation project constructed
by theB'ureau of'Reclamation with money obtaied from the recla-
m'ation fund If such purpose is carried out it would mean that
Congress amended the reclamation act and thereby intended to de-
plete the reclamation fund. Is it not more reasonable to presume
that Congress referred to a' Government irrigation project, con-
structed pursuant to acts of Congress makting appropriations for
the Indian Service, for the primary benefit of an Indian tribe, ort
Indians on a reservation '

If it had been presumed that the legislation affected Governient
reclamation projects, constructed by the Bureau of Reclamation, the
legislation would have been referred to that Bureau for report, or
it would have been asked to appear before one of the Congressional
committees when the legislation was under consideration. No one
appeared before the committees except employees of the Office of
Indian Affairs, and-the hearings clearly indicate that the bills pro-
posed were to benefit Indians on Government Indian irrigation proj -
ects. As to the construction charges on the 30 acres of excess land,
in each homestead it is believed that these homesteads are not within'
the first proviso to the act of July 1, 1932, supra. The proviso bears
express reference to and is an amendment of the Indian appropria-
tion act approved February 14, 1920 (41 Stat. 408). It is in part
materic with that act, which has reference to Government Indian
reclamation projects.

In connection with this reclamation legislation it appears that-only
three months earlier, by the act of April 1, 1932 (47 Stat. 75), Con-
gress had covered quite fully the matter of deferment of the payment
of construction charges on Government irrigation projects that have
been constructed by the Bureau of Reclamation, and it would be an
unusual procedure for. Congress to make a further deferment on such
projects for the benefit of one class of landowners, thus amending
the act of April 1, 1932, without expressly so stating. The Honor-
able Scott Leavitt, who was manager of the legislation in the House,
repeatedly referred to the bill which became the act of July 1, 1932,
as relating to Indian reclanmation and Indian irr gation projects, and

- the whole history of the legislation shows such to be the case.. This
act of July 1, 1932, was the result of combining two bills (H.R. 8898
and H.R. 10886) into one. The. part relating to irrigation projects
was taken from H.R. 8898, and the House report on that bill stated:
"The provisions of this bill apply only to Indian lands on Indian
irrigation projects."' (Emphasis supplied.)

In connection with the Yuma Indian homesteads, contracts have
been made for the payment into the reclamation fund of the con-
struction charges, and the obligation of these contracts would be

0101
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impaired if it were held that the statute applied to construction
'charges payable into the reclamnation-fund. While Congress is not
prohibited by the Constitution, like the States, from enacting laws
impairing contracts, it has studiously refrained from enacting legis-
lation impairing them.

I am of the; opinion that the interpretation of the act of July 1,
1932, supra, requires thatit shall be applicable only to Indian irri-.
gation projects as understood by the preceding legislation, and does
not defer construction charges due or payable to the reclamation
fund.
Approved:

Jos. M. DIxoN,
First Assistant Secretary.

JAMES W. KINART AND E. E. McFERRIN

Deoided November 30, 1932

Punno LANDs-RIPARTAN RIaGTs-AvursIoN-CoRoa or TITLhF-HOMEsTRAD
ENTRY.

Land that has been cut off by avulsion from a tract of land owned by the
United States abutting on a watercourse retains its status as public land,
but one who has held and occupied it for many years under claim or color
of title may acquire title thereto under the act of December 22, 1928, or
under some other applicable public-land statute as against one attempting
to. enter it under the -homestead law.

EDWARDSj Assistant Secretary:
The land involved -in this controversy is described as lot '1,

SE1/4NWi4A and NE1l4SW1/4 Sec. 20, T. 19 N., R. 12 E., 6th P. M.,
Nebraska, containing 141.10 acres, as shown upon a plat of survey
approved February 4, 1857. The case is before the Department on
appeals' by James W. Kinart and E. E. McFerrin from decision of
the Commissioner of 'the General Land Office dated July 8, 1932,
rejecting Kinart's application to make homestead entry for said
tracts because of the superior right of McFerrin, based upon occu-
pation under'claim of title, and holding that McFerrin would be'
permitted to perfect title to said lands under the act of December
22, 1928 (45 Stat. 1069), or other applicable public-land law.

Kinart contends, in substance, that his application' was wrongfully
rejected, inasmuch as the land was not, prior to May, 1931, when he
filed his homestead application, occupied, improved, or in the pos-
session of McFerrin, and that McFerrin has no claim to equitable
consideration.; McFerrin contends, in substance, that the lands de-
scribed in Kinart's application have no existence in fact as surveyed
lands of the United States; that there is no such land in Nebraska
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subject to disposal as public land; that-the lands so described were
long: ago Uwashed away by the Missouri River, and that the area in
question is his private property, having been formed by the receding
of the river, or by accretion to lands held in private ownership along
the shore and bank of the river where it formerly flowed between
Harrison County, Iowa, and Washington County, Nebraska, and
that the property has been occupied by himself and his predecessors
in interest for upwards of 20 years under claim of right and title.

-He adduces'evidence to show that in 1910 he acquired title to certain
patented Iowa lands bordering the old bed of the Missouri River,
opposite Sec. 20, T. 19 N., R. 12 E., Nebraska, together -with accre-
tions thereto; that in 1913 he acquired title to the west one-third. of
the 'so-called Richard Davis's patented homestead in Sec. 20, said
T. 19 N., R. 12 E., Nebraska, together with all accretions thereto
and that he has for many years held, occupied, and paid taxes upon
the area so produced by accretions to the lots originally purchased
by the patentees from the Government, and has pastured and culti-
vated so much of it as was fit for cultivation. He says that the
Missouri River has gradually worked its way westward from its
original bed and that it now occupies a channel about a mile west
of Sec. 20 as returned by the original survey.

Numerous affidavits and exhibits, consisting of maps, plats,. tran
scripts of court proceedings, et ceroa, hlave been' submitted by the
opposing claimants, such evidence being directed not only to the
questions of occupation, improvement, and possession of the disputed

-area, but also to the numerous shifts and changes in the channel-
and course of the Missouri River in the locality.

The land in fractional T. 19 N., R. 12 E., Nebraska, adjacent to
the right-bank of the Missouri River, was surveyed in 1856, and, as
above stated, is shown upon aD plat approved February 4, 1857. Sec.
20 was returned as containing 613.80 acres, being fractional because
abutting the Missouri River, lots 1, 2, and 3 being bounded by the,
meander line. Lot 1, returned as containing 61.10 acres, occupied
the position of the W%/2NW1/4. Lots 2, 3, and 4-in the order named,
lie directly eastward. Most of the lands in the section, except those
in dispute, have long since been disposed of in accordance with the
governing plat of survey. Lots 2, 3, and 4, and the SW1I4NEl7-
Sec. 20 were patented to one Richard Davis, April 21, 1897.

Much confusion in titles has arisen from the frequent shifts of the
channel of the Missouri River,; and there has been a great deal of
litigation involving the question whether certain areas along its
course were formed by accretion to surveyed lands, or were cut off
either from Iowa or Nebraska by avulsion. CouZthard v. Davis
et aZ. (70 N.W. 716); Coulthard v. McIntosh (122 N.W. 233);
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Couithkard v. Davis et acZ. (131 N.W. 1088); Kitterecje v. Bitter
(151 N.W. 1097); Coukthard v. MdFerrin et al. (190 N.W. 940);

Jefferies v. East Omaha Land Company (134 U.S. 178); Nebraska v.
Iowa (143 U.S. 359)..

From the evidence before the Department it.-appears that the area
here in dispute is part of a larger tract concerning which the Su-
preme Court of Iowa, in decision rendered April 10, 1897, in the case
,of Coulthard v. Davis et al. (70 N.W. 716), stated:

We think the land claimed by plaintiff is not accretion to his lots. We are
of the opinion -that this large body of land, which was originally west of the

Missouri river, was separated from the mainland by reason of a sudden change
in the channel of the river whereby said channel. was made more than a mile
west of its location in 1856, when the government survey was made. Cotton-
wood trees, some of them 15 inches in diameter, and one two feet in diameter,

are growing on this tract of land. Now, it is shown by the evidence that it takes

13 years for a cottonwood tree to reach a diameter of one foot, and about 20

years to reach a diameter of two feet. If this be true, then this one tree must

have been growing on this land as early as 186T; It also appears that there was

a grove on a part of the land, and that a large part of the land is good, tillable

- land. The soil on the Davis farm is blacker than the rest. According to sev-

eral of plaintiff's witnesses, the river, as late as 1868, was running along the

old meander line; so that this tract of land, more than a mile and a quarter

wide, composed largely of good farm land, and having trees on it of all sizes,

up to two feet in diameter, is claimed to have been gradually forming. It may

be possible, but, under the circumstances and evidence, we think it is not prob-
able, that such is the fact. As early as 1874, some of the land, which must

also be accretion if plaintiff's witnesses are correct, was occupied by settlers.

It is not likely, if this land in controversy formed gradually since the year 1868,i

or even since an earlier period, that it would be of the character it now is.

We should in such case expect to find the soil poor, mostly sand; nor would it

be reasonable to expect to find trees of the size of some of those testified to.

* See also Coulthard v. MeFerrin (190 N.W. 940).
Upon the record presented, and in view of the history of the

locality as above set out, it must be concluded that the disputed area
does not come within the law of accretion, but of that of avulsion,
and that the land in Sec. 20 is the same, or nearly the same as that
surveyed by the Gover nnent in 1856 and shown upon the plat of
1857. iHence, McFerrin's contention that said tracts are his private

:property is groundless. It sufficiently appears, however, that Mc-
Ferrin and his predecessors in interest have held and occupied the-
land for many years under claim of right, and if he desires to
acquire title -under an applicable public. land law, he should be
aflorded opportunity so to do. Helphrey et al. v. Coyle (49 L.D.
624) ; Earl E. Bau gh and -Charles Lord (50.LD. 239).

The action of the Commissioner was correct and is

AflErmec.

[tol.
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JAMES W. KINART AND E. E. MoFERRIN:

Motion for rehearing of Departmental decision of November 30,
932 (54 I.D. 102), denied by Assistant Seefetary Edwards, January

131, 1933.

TAXABILITY OF HOMESTEAD ALLOTMENTS OF MEMBERS OF
THE OSAGE TRIBE

Opinion, November 30, 1932

3INDIAN LANDS-HOMESTEAD ALLOTMENTILCERTI1ATSE OFr COMPLINOY-TAXA-
TION-OSAGE TRaBm.

The provision in the act of March 2, 1929, which extended until January 1,

1959, the period of exemption from taxation of homestead allotments of
members of the Osage Tribe of one-half or more of Indian blood to whomn

certificates of competency had; not issued had reference only to such In-

dclians as were not holding certificates of competency on the former date,.

but as to those having certificates -of competency) outstanding on that
date which were subsequently revoked the taxation of their homesteads

is to be governed by subsection 7 of section 2 of the act of June 28, 19016,

under which the period of exemption terminated on June 28, 1931.

TUINNEY, Soicitor:
VYou [Secretary of the Interior] have requested my opinion as to

-whether lands allotted as homestead to Julia Lookout, a full blood
rmember of the Osage Tribe of Indians, are subject to taxation by
the State of Oklahoma. This question arises by reason of the revo-
cation on March 10, 1932, under authority of section 4 of the act of
February 27, 1925 (43 Stat. 1008), of the certificate of- competency
theretofore' issued-to Julia Lookout by authority of section 2, sub-
division 7, of the act of June 28, 1906 (34 Stat. 539)-. The date of
issuance of the certificate of competency was September 27, 1924.

Undcer the provisions of the act of June 28, 1906, snpra, Julia
Lookout received in allotment some 600 acres of laud. Out of the
land so allotted 160 acres were designated as homestead and the,
balance, surplus. The certificate of competency issued to her released
the surplus lands from restrictions against alienation and- empowered
the allottee to dispose of same free from Federal supervision. See
MeCurdy v. United States, 246,U.S.-263; Solicitor's Opinion of
August 13, 1930, 53 I.D. 169.

The issuance of the certificate had no effect whatever upon the
homestead lands, which, notwithstanding the certificate, remained
inalienable and nontaxable for a period of 25 years (Paragraph- 2,
subdivision 7, of the act of 1906). This period expired on June 28,

I931, whereupon the lands became subject to taxation by: the State



106 DECISIONS OF THE :DEPARTMENT OF THE INTERIOR [

of Oklahoma f (Solicitor's Opinion of November' 28, 1931, 53 T.D.
564).

Subsequent revocation of the certificate of competency, the issu-
ance of which 'in no way affected the homestead lands, obviously
would not reimpose the restrictions against alienation and taxation
of those lands iri the absence of statutory direction to that effect.
The act authorizing revocation (Sec. 4 of the act of February 27..

1925, supra) contains no, such direction, but confines the effect of the
revocation to the income flowing to the member from tribal sources,
with a provision for protection of transactions entered into by reason
of the issuance of the certificate.

The act of March 2, 1929 (45 Stat. 1478), however, contains cer-
tain provisions relied upon as protecting the homestead lands of
Mrs. Lookout from taxation. These provisions read:-

The lands, moneys, and other properties now or hereafter held in trust or
under the supervision of the United States for the Osage Tribe of Indians,
the members thereof, or their heirs and assigns, shall continue subject to such
trust and supervision until January 1, 1959, unless otherwise provided by Act
of Congress.

. Ye* - .* V* D ; * * . * X-

Homestead allotments of Osage Indians not having a certificate of compe-
tency shall remain exempt from taxation while the title remains in the original
allottee of one-half or more Osage Indian blood 'and in his unallotted heirs or
devisees of one-half or more of Osage Indian blood until January 1, 1959:
Provided, That the tax-exempt land of any such Indian allottee, heir, or
devisee shall not at any time exceed one hundred and sixty acres.

In my opinion of November 28, 1931, cited above, I had occasion
to consider at length the scope and effect of the foregoing provisions
as applied to members of the Osage Tribe having certificates of com-
petency. In that opinion it was said, inter alia:

The provision in- the act of March 2, 1929, continuing restrictions and Fed-
eral supervision contains nothing relating expressly to the taxation of the
homestead allotments of these Indians, and it can not be regarded as having
any bearing upon that subject in view of the fact that Congress saw fit to
deal specifically in that legislation'with the taxation of such homesteads. This
it did by enactment of the provision of law last above quoted which continues
the exemption from taxation in terms so clear as to remove any doubt of
congressional intent in the matter. The benefit of the continued exemption was
extended only to Indians of the degree of blood mentioned-one-half or more-
"not having a certificate of competency." The irresistible import of this
language is that Indians having certificates of competency are excluded from
the benefit of the exemption and that their lands in so far as taxation isgcon-
cerned were to remain in the same status as before.

Had Mrs. Lookout's certificate of competency been revoked prior
to the above enactment of' March 2, 1929, then, as a member of the
tribe of one-half or-more Ilidian blood not having a certificate of
competency, she would have had the requisite status to entitle her fto

[Vol.
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the benefit of. the continued exemption from taxation. But her, cer-
tificate of competency had not then been revoked. - It was still out-
* standing and. in full force and effect. The statute, under its plain
language, speaks as of the date of enactment, and as Mrs. Lookout
then held a certificate of competency, she was not; within its terms.
Accordingly, the period during which the homestead lands were
exempt from taxation was not extended. The period having expired
and the lands having become subject to taxation by thy State of
Oklahoma, revocation of the certificate- would not of itself, as we
have seen, operate to restore or reimpose the tax exemption.

The decision of the Circuit Court of Appeals, Fourth Circuit; in
'United States v. Wright (53 Fed. 2d, 300) urged as authority for
the proposition that these lands are not taxable, is not in point. In
that case, Congress had not only expressly provided that the lands
involved, which belonged to the Eastern Band of Cherokee Indians
of North Carolina, should be exempt from taxation, but the title to
the lands had been conveyed to' the United States. (See act of June.
4, 1924, 43 Stat. 376.) These important and conclusive elements are
absent in the present case. The question here presented is not. one
involving the power of Congress to exempt these lands from taxa-
tion, but whether it has- exercised that power in the statutes under
consideration. 'An examination of those statutes calls for a negative
answer.

I am of the opinion, therefore, that the lands under consideration
are now taxable and have been taxable since the expiration of-the
25-year period fixed by subdivision 7 of section 2 of the act of 1906.
Approved:

JOS. AM. DixoN:
First Assistant Secretary.

WISCONSIN LANDS ERRONEOUSLY MEANDERED-ACT OF
FEBRUARY 27,> 1925

0 S 7 0 S X 0REGUATONS : 

[Circular No. 994]

[Reprint and revision of regulations of April 7, 1925 (51 L.D. 107)]

DEPARTMENT OF THE INTERIOR, X
GENERAL LAND OFFICEo

Washington, D.C., December 8, 1932.
The act of February 27, 1925 (43 Stat.-1013), authorizes the Secre-.

tary of the Interior in his judgment and discretion to sell any of
those lands situated in the State of Wisconsin, which were originally
erroneously meandered and shown upon the official plats as water-

5107
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,covered areas, and which are not lawfully appropriated by a qualified

settler or entryman claiming under the public land laws. Section 2

of this act allows either or both of the following two classes of per-

sons to file applications to purchase erroneously meandered lands in

Wisconsin within 90 days from the filing of the plat of survey which
involves such lands:

(a) Any owner in good faith of land shown by the official public land surveys
-to be bounded in whole or in part by such erroneously meandered areas, and

-who acquired title to such land prior to February 27, 1925.
(b) Any citizen of the United States who, in -good faith under color of title

or claiming as a riparian owner, had prior to February 27, 1925, placed valuable

improvements upon or reduced to cultivation any of such erroneously meandered

lands.

1. Applications under this act must be filed with the Commissioner,

General Land Office, Washington, D.C., within 90 days from the
filing of the plat of survey, involving such erroneously meandered
land. No special form of application is provided, but it should be

in typewritten form or in legible manuscript and must be under oath

and corroborated by the affidavits of at least two; disinterested persons
having actual knowledge :of the facts alleged therein.

2. Applicants desiring to take advantage of the benefits of this act

must show the following matters in their applications:

A. Full name and post-office address and, if a female, whether married or
-single.

B. The description by legal subdivision, section, township and range of the
land which the applicant desires to purchase, together with reference to the

above act.
C. If the applicant is claiming under class (a) above, he or she must furnish

the legal description of the land upon which the preference right to purchase
is based, together with the date of acquisition thereof and whether or not the

ownership of such land is vested in the applicant at the time of filing of the
application to purchase. Concerning the acquisition and present ownership of
the land, an abstract of title will establish these matters, if furnished.

D. If the applicant is claiming under class (b) above, he or she must furnish
evidence of citizenship, a full disclosure of all the facts which form the basis
of the color of title or claim as riparian owner to the land sought to be pur-

chased, a full disclosure of whether or not there are any valuable improvements
"on the land applied for, together with their location, nature, value, date of

'erection and by whom erected, and if there has been any cultivation of the land
applied for, the nature, location and date thereof should be set forth.

13. It must be shown whether or not the land sought to be purchased is in the
legal possession of any adverse claimant, and whether or not the land is appro-

priated by any settler or entryman claiming under the public land laws. If the
lands applied for are in possession of an adverse claimant or person -claiming
under public land law, the name and post-office address of such claimant,
together with a; statement as to the nature of the claim, should be furnished.

3. If, upon examination in the General Land Office, the applica-
tion is found to be in accordance with the foregoing regulations and
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appears to present a bonac fde claim under the said act, the Chief of

Field Service will be directed to appraise the land applied for, in
accordance with section 4 of the above act.

4. Upon receipt of the report from the Field Service on the ap-
praisal of the land, if it shall then be determined that the, applicant
is entitled to a preference right to purchase the land -applied for,
such applicant will be required to submit the purchase price of the.
land in accordance with section 5 of the act, and also to begin pub-
lication of notice of the application to -purchase. Such notice shall

be published at the expense of the applicant, once each week for aL.
period of five consecutive weeks, in a newspaper designated by the
Commissioner of this office and having a general circulation in the
vicinity of the lands applied for. The, purpose of said notice will.
be to afford all persons claiming the land adversely to -the applicant,.
a reasonable opportunity to file their protests or objections to such:
purchase in the General Land Office. A copy of such notice will.
be posted in a conspicuous place in the General Land Office during-
the entire period of publication. Upon the completion of the pub-
lication of notice, the publisher of the newspaper shall file in the.
General Land Office his affidavit as to publication, together with a..
copy of the notice as published.

Upon receipt of the purchase price of the land and proof of pub-.
.lication of notice, and if no -protest, contest or other objection ap-.

pears, and the law and regulations have been fully complied with,.
final certificate will be issued and the claim will be approved for-
patenting.

C.-(C. MOORE,
C.. usszwnr..

Approved:
JJOHN H. EDWARDS,

Assistant Secretary.

STATUS UNDER THE RETIREMENT LAW OF SERVICE IN THE
SCHOOLS OF THE FIVE CIVILIZED TRIBES

Opinion, December 9, 19.32

REurInE1JN\-SuvIEcn CRFDiT-SooisLs OF THn FIvE CivILIZsn TUBEiS.

Service in the schools of the Five Civilized Tribes prior to. the act of June 2SM
1898, was not service performed for the United States, and service in those
schools between that date and the date on which the. act o April 26, 1906,
which placed the control thereof under the Secretary of the Interior,
became effective, is creditable under the civil service retirement act only-
where the appointment was made by that official or by. his auLthority..

J /
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FINNEY, Solicitor:.

My opinion has been requested as to whether service in the schools
of the Choctaw and Chickasaw Nations, Indian Territory or Okla-
homa, from the autumn of 1896 to the year 1905, would be creditable

under the civil service retirement law. Also whether service in the6

schools of the Five Civilized Tribes following the act of April 26,

1906 (34 Stat. 140), would be creditable.

There would seem to be no doubt that such service would be cred-

itable from March 5, 1906, under the act of April 26, 1906, supral,
because that act expressly provided in part as follows:

That the Secretary of the Interior is hereby authorized and directed to assume
control and direction of the schools in the Choctaw, Chickasaw, Cherokee, Creek,
and Seminole tribes, with the lands and all school property pertaining thereto,
March fifth, nineteen hundred and six, and to Sconduct such schools under rules
and.regulations to be prescribed by him, retaining tribal educational officers,
subject- to dismissal by the Secretary of the Interior, and the present system so
far as practicable.

See instructions issued under, that act, dated July 7, 1906, wherein

it was provided that the superintendent of schools should nominate

suitable persons for all authorized positions, subject to the approval

of the Secretary.

Prior to the act of June 28, 1898 (30 Stat. 495), referred to as
the Curtis Act, the educational affairs of the Five Civilized Tribes

were conducted entirely by the tribal governments. It is therefore
quite clear that any service as teacher in those schools prior to the

date of that act, at least, would not be subject to credit as service

performed for the. United States. Between the dates of these two

acts there appears to be a twilight zone where it is difficult to ascer-

tain the facts as to the degree of authority exercised by the United

States over said schools. Considerable search is indicated by the
memoranda submitted, and I have pursued the inquiry still further

in the preparation of this opinion. My conclusion from all of the

information available is that there was not uniformity in respect to
all of the schools in the matter of appointments of teachers.

'In a memorandum prepated in the Indian Office it is stated:

After passage of the Curtis Act the Department assumed supervision of the
schools of the Five Civilized Tiibes and expenditures were disbursed by a
Government disbursing officer. It is, of course, understood that the salaries and
school expenses were paid from the tribal funds both before and after the
passage of the Curtis Act. * * * It will be noted, however, that in the
case of the applicant, the selection and appointment were made by the duly
appointed tribal officials, and not by the Federal Government.

In the instructions of November 4,0 1898, issued under the Curtis

Act, no provision was made for the appointment of teachers in such

schools by the Federal Government. For the purpose of proper

supervision of the schools of any tribe or nation it was provided

[VOL.
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that'a supervisor of schools in the Indian Territory should be ap-
pointed: by the Secretary of the Interior, whose duty it would be to
"visit from time to time, examine into and supervise the conduct of
schools of such tribe or nation and to report,: etc." If any teacher
was found incompetent or: immoral or whose continuance in the serv-
ice would for any reason be detrimental, the matter was to be reported
to the Secretary for consideration and action.

In a report by the Superintendent of Schools for Indian Terri-
tory dated July 25,1900, I find indications that the appointing power
was exercised by Federal officials to some extent. lHe stated that
early in the year- 1899 the Secretary of the Interior ruled that as
the Curtis Act provided for the gradual extinction of all tribal offices
and of all of their governmental machinery, and in view of his
responsibility in respect to the proper.use and expenditure of the
funds, that thereafter all. appointments of employees in the schools
maintained by the royalty fund should be -made by. him or under
his direction;. that acting under instructions, he: attended a meeting
of the Choctaw board of education and explained.the ruling of the
Secretary, to which no' objection was then made, and for several
months they did not question " our authority to make appointments";
that examinations were held "and about 100 of 'the best available
teachers were put in charge of their schools on the first of Septem-
ber "; that in October, however, the Choctaw Council -met and de-
nied the right of the Secretary of the Interior to control the schools..

I infer from .the report of .the Commissioner of Indian Affairs
dated October 1, 1900 (pages 110, 112, 113), that control of the
schools of the Chickasaw, Cherokee and Creek Nations was not taken
over by the Department under the, Curtis Act; that 'only supervisory
direction was exercised by the' Federal Government, leaving; the
appointment of teachers to the tribal authorities.

It will be seen that no general rule can be given for crediting
such service between' the dates of the two acts mentioned, except
that the controlling question should be whether' or not- the appoint-
ment was made, by the Secretary of the Interior or by his authority.,
If not so made the employee should be regarded as having been the
employee of- the; particular tribe or nation with which the contract
of employment was made.

E More: intensive research will probably have to be made to deter-
mine the facts in. the case of John D" West. The above citations
woull indicate that such of his service as was rendered in the schools
of the Choctaw Nation', or some part of' it, may have been under
appointment by Federal authority, and there fore subject to credit.
Approved:

Jos.; M. DIXON,
'First Assistant Secretary.

ill':
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STATE OF NEW MEXICO, ROBERT M. WILSON, LESSEE, v. ROBERT
S. SHELTON AND JOHN T. WILLIAMS

; Decided; December 14, 1932

PUBLIC LANDS-HOMESTEAD ENTRY-PoSsEssIoN UNDms CLAim of. RIGHT, ETC.

By a long-settled -rule of the Land Department; homestead claimants are

Pcharged with knowledge that land in the actual possession and occupancy

of one under claim of right or color, of title is not subject to entry by

another.

SCHOOL LAND-INDEMNITY SECLEON-ERtRONEOus CANOELLATION-MAINTENANCFI
5OF CLAIM BY SELECTOR-WHEN LAOHES IMPUTABLE.

Where a State did not acquiesce in. an erroneous decision of the Land De-

partment. resulting in the cancellation of a sehool-land- selection; but, on

the contrary, gave and continued to give notice to the world, by its actions,

of its continued claim to the land, laches may not beimputed, even though

a long period of time has elapsed following the erroneous cancellation of

the selection and.though there has been tardiness in seeking correction of

the erroneous' decision.

INDEMNITY SCHOOL-LAND SELEcTioN-ERRoNEous WITEDBAWAL-CLAI.iNT COM-

PLYING WITH REQUIREMENTs AcqiRnEs EqnITABLE INTEREST.

Where a State, possessed of the right, files an indemnity school-land selection

for public land subject thereto,, and performs all things needful to perfect

the selection, its right may not be defeated by a subsequent withdrawal of

the lands from entry, and a homestead entry of lands included within such

withdrawal; will not prevail against the State or a qualified grantee of. the

State.

INDEMNITY SCHOOL-LAND SELrc'IoN-STATE's TITLE EQUITABLE ONLi-LEoA,

TITLE IN UNITED STATEs5-JuRIDICTION OF LAND DEPARTMENT--VoIDABLE
JUDGMENT.

The title a State, has in an indemnity school-land selection is equitfble only,

the legal title being in the United States, from which it follows that,
until legal title passes from the United States, inquiry as to all equitable-
rights is within the cognizance of the Land Department, which is clothed

with jurisdiction to determine whether the. land should be listed to the-

State or not; accordingly, the judgment of the Department, even though.
erroneous, is voidable only, and not void, and is therefore entitled to

respect until set aside by direct attack, in some manner recognized by law.

REAL PROPERTY-PEAOEABLL POSSESSION UNDER CLAIMIv OF RiGHT-LAPSsl or-

: TIMB-LACHES-WHEN ALFiBMATrvE ACTION REQUIRED.

Laches may not be imputed from mere lapse of time in asserting an equitable-
right, and, as a rule, one in peaceable possession of real estate under

c claim oftright is not called upon to take affirmative action unless and

until his title or possession is attacked; and failure to appeal to equity

during the period is no defense to a suit subsequently brought to establish,

enforce, or protect his right. Sgumers Creek Coal Company v. Doran.-

: (142 U.S. 417); R-cnkmanv. Cory (129 U.S. 387).

X
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SGcHoL LAND-INDEMNITY SaLFcTvroN-ERnOI9go0U5 GCANCEATION-NoTnE :FROM
: SrAr's CONTINUED CLAIM OF TIT6-TAEDiNEss IN AssERTIoN OF RIGHT
-NEW MEXICO. -

Where cancellation of a State selection was the result of an erroneous
decision of the Land Departitent, and the State did not acquiesce in such
decision,, but, on the contrary, took action which, in effect, gave notice

to the World that it claimed title to the land, such notice was effective,
even- though the State has been somewhat tardy in seeking correction
of the erroneous decision which resulted in cancellation of its selection..

LAIND DBPARTMENT--.ERBNEOUS 'ANCELLATION OF ENTRIES-REINSTATEMENT

DENIED WEN.-INTERVENING EQUITIES.

An examination of the cases wherein the Department, following erroneous

action in canceling entries, seleetions, and other filings, has later declined

to reinstate them, discloses that there were commonly present in such
:c Cases..elem of affirmative acquieseence in:the .decision sought to be

vacated, laches in passively permitting the initiation of adverse rightso or
other equitable bar.

-UASES Cirio AND DISTINGUISHED.

Cases o ffHoney Lake Valley Company et at. (48 L.D. 192), Northern Pacific
Railway ComVpany (48 :L.D. 343, 347), Hobart L. Pierson et at. (49 L.D.

* 436), :harles R.. Haupt (48 L.D. 355), and Lillie N. Kelly. (49 L.D. 659),
cited and distinguished.

-EDwARDS, Assistant SecItapy:

February 2, 1917, the State of New Mexico filed indemnity school-
land selection lists, Las Cruces 015285, .for Sec. 31, and 015287 for
'W½ /Sec. 34, T. 22 S., R. 8 W.,.N.M.P.M. June 6,1918, these tracts:
were included in a withdrawal for inilitary purposes. At the, date
9of withdrawal all Was done that was needed to be done to 'perfect
the selections.. In accordance with th& view then held, that equitable
title did n;ot vestd.in the State until the approval of the selections,
the .Commissioner: of:the- Gneral.I -ad Office, by l6tter of July 24,

@12,; held the .selections for rejection because of the withdrawal,
but accorded ther State the right to ask for their: suspensio oh
certain .terms or appeal within 30 days. from notice,-but warning.
the Statei if if ailed to do either, the .seldctions' would be finall
:canceled without further. notice,, Evidence of the' reception of this
letter on August 5, 1918, '.by the Commissioner of Public Lands of
the State' is with the record. The State took no action and the
selections were finally ceanceled by letter 'of November 6; 1918.' The.
tracts were Nreleased -from- the withdrawal Fdbruaryr 11, 1921, and
opened. to homestead .. entry., generally July 24, '121, and remained
free for filings of record until r January 24,; 1931, when' applications
were filed-under the stock-raising homestead-act, '043057 by Robert
S. Shelton for Sec. 31, and 043058 by John T. Willia'ms for Sec. 34,
and both allowed January26, 1981.'

; ,. 182662-4R-vonv5l--- . . . . . ....... 2 :) :0 0 
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On February 27, .1931, the' State applied for reinstatement of
the canceled selections and requested that the ventryrnen be required

: to show cause why their entries should not be canceled. The' State:
averred that its record contained no notice of the cancellation of
its selections; that it never intended to permit cancellation of the
lists, and, under the belief that they remained'in good standing,
it issued a grazing lease for the tracts to Robert M. Wilson on
October 1, 1919, who at all times since then has been in actual,
open and notorious possession under color of title and claim of right-

: under said lease and renewals thereof, and has made valuable im-
provements on said tracts,'and that Williams and. Shelton had full
knowledge of such possession and improvement when they applied
for entry. Wilson corroborated the allegations as. to :his actual
occupation, improvement and use of .the land and further alleged
that his possession was in good faith under the belief that he held
.a valid lease from the State. On. March 16, 1931, Wilson filed a
protest. against the: entries, repeating substantially the averments.
of his prior affidaVit, and requested a -hearing between the parties.

The application for reinstatement -is accompanied with the usual:
nonsaline, nonmineral, nonwater-hole affidavits, and tenders $6.00 in
fees, although it appears that the 'fees originally paid were' never
-returned 'nor was application'made for their return. The base land;
offered, originally is reoffered.

Shelton and Williams, in ireply to the application: of the State,
'alleged, each for himself, among' other things, that the tract he had
entered was vacant and unclaimed by anyone seeking to acquire title
thereto under the homestead law when he made his application, and
that he had been under considerable expense in making entry and
establishing residende. They did not deny the actual possession of
Wilson,'but alleged he was not qualified to make homestead entry,
had not lived on the land, and disputed his valuation of the improve-
ments thereon.

On March .25,'1931, the Commissioner held the'entries intact and
'rejected the application for reinstatement of the 'canceled selections.

'On. May 15, 1931, the Department reversed that decision, and re-
manded the fcase with 'instructions that Shelton and Williams be
required to show cause why their entries should not be 'canceled, and'
the selection lists reinstated, 'directing hearing' if such cause was.
shown.. On a showing by the entrymen 'a hearing was ordered and
took place October. 1, 1P31, all parties participating. 'Upon consid-
eration of the evidence, adduced' the reat, the register' recommended
cancellation of 'the :homestead entries to the extent' of 'conflict and
reinstatement of the State selections.' 0 By' decision of BJuly '21, 193i2,
the Commissioner reversed the register. An :appeal by the State and
'its lessee brings the case again before the Department.
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The uncontradicted evidence shows thatin 1914 Wilson purchased
from one Cook for $2,000. the improvements then' existing on the
tracts in question, consisting of wells, windmills, corrals, tanks,
troughs, and other structures, and that ever since then he has actually
and exclusively occupied and used the tracts, with 'other 'lands, for
the watering and feeding of his cattle, except during the period of
entry upon his possession by the present homestead claimants.; that:
he induced the State to make the. selections, has leased the land from
.the State as alleged, paid- the required rent theref or,. and substan-
tially .added to the stock-raising. improvements; and at the time of'
actual entry on the W1/2 Sec. 34, by Williams, one Davis, a 'caretaker
of ',the cattle f or Wilson,; was residing'. in a. two-roomn'house thereon
placed there by. Wilson. Both' 6ntrymen admit knowledge of the
improvements and actual use and' Iocupation of the land by Wilson,
but assert that 'they were advised by the 'United States commissioner
and an inspector of-the-Gener.al Land Office that the land was, never-
theless, free from' lawful claim 'and subject' to: homestead entry.
Wilson. testified that early in February, 1932, Williams came to hhim
and told, him that he had filed: ioni'.these lands and the 'filing had
been-allowed, and that-heletWilliams haveithe use' of the house, but
did not surrender possessiontof any'of the land; Ithat, he never had
anything to say to Shelton.

.The:.undisputed testimony of Williams lis to the effect that* he'
eintered and took up hisiabode~with' hiswfamily in the .house on'the
W'A 'Sec. 34, vacated by- '-Davis, on April' 7,. 1932; that .Davis movevd
into a tent on the same tract, and both have been so living 'ever since'
then; that Wilson continiued to use the land for his cattle and on-
April 10, he notified ,Wilson to move them off and make 'a disposition:
of his improvements; that he also. notified Davis to move !off; that'
he afterwards locked the gates against Wilson's cattle and followed.
that:,upwith written',notices to:' .Vilson of' May 1 and- 10, 1932, to
vacate-the premises;-that subsequentlyhe was :served with ad writ
of injunction issued out:of'the United States 'District Court for 'New

'Mexico, restraining him from'in any' manner interfering with Wil-'
son's' possession of the lands, which- he had obeyed to" the best of' his 
ability; 'that prior-to the.;seirvice dof this, iit, he had repaired' and
annexed another ro6m to .the house,' hauled some pipe; a water Utan

.and over 500 fence 'posts up6n the land -aiid had'begun to build a
porch'.to the: hou'se',',wh'en"the:.injunction stopped him. 'He valued'
the improvements: he had added Sto the: h-ouse 'at '$175.00> It also-
appears 'that he caused: a well to be drilled on the east half 'of the
section, costinighirm' $31:0.,00.: Documentary evidence theretofore' sup-
pli-ed-b'y'W`lsoh shows an' oider iss"uih"gout of :the court adboveimene-i-
tinned on-.April 29, 19329 'reoquired both: 1Williams- and Shelt on t6

1'5 0 t; i



10 i : 001rd D1ISIoNS OF~ THE DEPAALMENT OF THE INTERIOR [Vol.

show'cause why they should not be restrained from interfering with
the possession of Wilson of the:tracts in question here.

As to Sec.; 31, .all that appears is that Shelton, apparently without
active opposition by Wilson until the injunction was served, took up
his abode in a tent' on the land, which he still continues to occupy,
and hauled materials to build a dwelling. There is some testimony
as to the discharge of Shelton's rifle while Davis was engaged in: his
duties on the land,- which Davis took as a menace, and which Shelton'
said' was an accident, but there, is not enough to find violence or
intimidation in connection with the intrusions of the entrymen oni
the premises.

The Department has. recognized and approved the rule that every
competent locator has the right to initiate a lawful claim to unappro-

*:: X f priated public landvby a peaceable'adverse entry upon it while it is
in .the possession of those who have no superior right to acquire title,

*: f ':or hold the possession.; United' States v. Hurliman .(51 IL.D. 258,
: '263) and oases there cited. But it is :clear from the evidence that
W'ilson was not a naked trespasser, but was in actual, notoorious,
long-continued and exclusive possession under a claim: of right de-
rived by a lease from the' State. 00Although- the entrymen' may not
have known; of the' existence of such lease, nevertheless, as theI De-
partment said in its previous decision in this 'qase, actual possession
and improvements :put them on inquiry as to the rightiunder which
Wilson claimed. That. inquiry, if properly pursued, would- -have .
disclosed-to d them substantially the facR as hereinabv set fo
as, to what the: State had done to acquire title to .the land, the reason
for the rejection of its claim, and the fact that it had not abandoned
its claim under the selections but had openly and continuously as-
serted the same through the 'actual' possession of Wilson under its
lease.

'In Payne v.. Newii£ Meaeco (255 U.S. 367) and Fyoming v. United.
States, (255 U.S. 489) the Supreme 'Court held, in effect, that when
a, lieu indemnity selection by .the State is made and completed' in'
accordance with the applicable law and regulations, the fequitable.
title' to the selected land becomes vested in the State, and its' rights
can not thereafter be' affected by an attempt thereafter by 'Execu-
five order .to withdraw the land from appropriation, and that the
cancellation of the .selection because of such subsequent withdrawal-
was erroneous and due to a misconception of the rights of the selector

.. : :and theauthority of the Secretary. :
To the: State's contention that under the rule above declared by,

the Supreme Court it is entitled to have itst equitable'title recognized
and the selections reinstated, the; Commissioner,. in the.. decision .ap-.
pealed from, observes -that the ecancellatioxi was' lonhgprior to :such
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decisions of theSlSupremie Court; -that adverse. interests have inter'
vened since then that.".The Department has decided in adiumber of
cases that :the decisions referred to have no retroactive effect. (48
EiD. 317 :243,;2a%8192.:;A.. L.I3.:436):. :-'. :$; - ' :j 

::- ' :But thei circumistances; as::above':set Xout .show there fwas- no room- fo'r ..
the initiation of lI n adverse ri-ght. The State did not acquiesce in the
erroneous.decision cantceling its selections, but, on the contrary, gave;
-notic6 to. the world, through. the actual: possession of Wilson under
its lease, of its claim- of title to the piermises.: Though it was unques-
:tionably tardy in seeking'eorrection of the erroneous decisionffcancel-'
ing the selections,:laches can not be imputed from mere .lapse of time.
As a rule, one in peaceable possession of real estate under 'a claim of '

,,right -nay- reast iif security until -his title. or -possession is, attacked, -
and the failure to appeal: to equity during the period- is: no defense,
-t9 a- suit subsequently brought to establish, enforce, or protect -his -
right.: Snmers (Creek Col Co ipany v. '-Doran (142 U.S.- 417);: 
Rckman v. Cory (129: U.S. 387); Seefeld v. Duffer (179 Fed. 214;
21 C.J. -230). -The rec'ord shows that iwhen the title and -right to
possession of the State were attacked, reasonably-pronipt steps -were
taken to -assert, its rights and that; of its lessee. Furthermore, the
homestead claimants must be charged with knowledge of the long-

- settled rule that land in the actual possession and, occupancy of one
,under iolaim of righti or: color of 'title is not subject to: entry by -

another. United ,States v.-E Huliman spraf, Wagoner v. :Hanson
.:(50 L.D. 355), and cases cited. It should-further be noticed-that-the -

decisions of the Department cited by the Commissionerdo not justify
the broad statement that the rules announced -by the Supreme Court -.
in Payne v. New Mexico and Wyoming: v. United States "have no -

-retroactive 'effect." The different construction of the- law by the:
-Supreme-Court--did--not change the existing law. but: declared what
it-was at thetimethe selections:were-made.

The effect of overruling a decision and refusing to abide by the precedent
- there laid down is -retrospective and, makes the-law at the time of the over-

ruled decision as it is declared to beiaRnA6 lat decision, except inso far as -

the construction last given would impair oliligatious b contrts entered fnto
or injuriouslyvaffect vested rights acqufred in reia'Oce o6i6the -arlierde'isiois.
(Se "'Court ", sec.'358, 1:5 C.J. 960.)- r -

Examination of the- bcases wherei -the Department declined to:
reinstate canceled State or other indemnity selections and other
filings, or to readjudicate a claim previously deniedy urged on -the

ground that the construction of the law by the Department was sub-
sequently held erroneous, by 6th Supreme Court- in a Xsimilar and
separate case, dis~closes that they. all present. elements of either Sor
both affirmative acquiescen~ce :in the decision attacked and sought to

T , \ , ; 0 l 0in:att
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be vacated, or laches in. passively 'permitting the initiation: of 'a
hostile right in reliance upon such erroneous: decisions, which- ele'-
ments were assigned as material in declining to 'reopenl the cse0 and
readjudicate the claim. As instances, it will- be not.ed that in
Honey Lakle-VaZley Company et ais. (48 L.D. 192),ithe State's selec-
tibn .was -canceled July 31, 1915. A second selection of the same
'land, assigning new base and 'purporting lto .-be amendatory of the
first, 'was not filed until January 20, 1919. Desert entry had been
allowed for the land March 21, 1916, and a successful contestant

'thereof had secured a' preference right of entry at the date of the
second selection.. There was no suggestion of actual possession under
'the State's title, although it had been: transferred. Reinstatement
was held to be' barred by laches and intervention of 'an adverse claim.
In Northern Pacific Rdilway Company (48 LD. 343, 34.) the in-
demnity -selection was canceled March 3,0 1915, and the company
used thereafter in the same year all the base land for other selections.
Shortly after the Supreme Court's decision in Payne' v. Central
sPacifc Railway' Company (255 U.S. 228), on February 28, 1921,
the company sought to revive its selections asking for the substitu-
tion of new base. here,' too, no question of actual possession by the
railroad's transferee was involved. The Department held "That
the company had acquiesced in that rejection and in effect abandoned
the selection by the use of the NE1,/ (base land) as the base for
other and' later selections ", and refused to reinstate. In' Charles R.
lHaupt (48 L.D. 355), also cited- by the Commissioner, a reinstate-

ment of an oil and gas permit, rejected on the ground of a subse-
quent designation of the land within a known oil and gas field, was
denied because the land was actually known to 'be within a known
producing field at the date of permit application, and therefore not
within the rule of Payne v. New Mexico, supra, and other likee:cases.'
In Hobart L.j.ierson et al. (49 L.D. 436) a4 State indemnity selection
was canceled March 7, 1919, because the land- was included ind a
subsequent 'petroleum withdrawal. - Homestead i entry was made
March 25, 1929, residence immediately established, and improve-
inents thlerea:lter made.tosthe value of $800. "Among other grounds,
reinstatoientiwas denied because no nonincumbrance certificate; had
been filed at date of withdrawal, and selection was not therefore
'then complete. In State liof: Cafnia, Robfnson, t;rnsferee (48
L.D. 384), the selector was required to consent to mineral reservation
' in its patent because of a subsequent petroleum withdrawal. The
State consented. Application of transferiee for exchange' of unre-
stricted for restricted patent,:because of error in imposing the
restriction, was denied 'because of the' express, waiver by the State.

-0 i:
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In Lillie M. Kell- (49 L.D. 659)), the heir of entrywoman, who
would have, been entitled 'to .an unrestricted patent, under ,a later :
econstruction of the applicable law in Stockley v. United States, (260
U.S.0 532), 'adceptedf ati're~strited' one. Five years later she applied
for an unrestricted patent in exchange for the restricted one. : Her
application was.;"denidd under the rule:\ "That a decision made in
accordance with -the xpractice prevailing at the time ait was rendered;
if acceptedhby the parties affected as final,;will not be reopened for
the' reason that the practice then prevailing has* subsequently been
held erroneous by th Supreme Coirt."

The appellants do not rely, however, on the fact that theyv 'did- not
acquiesc'ein'the erroneous decision. Their application for reinstate-
ment appears' to be;, based ichiefly on the contention, dedu'ced from
certain language of the Supreme 'Court d in: Payne v. Nlew, Mevico,

,upra, and Wyoming v. United States and related cases, that the
Department's judgment of cancellation was absolutely void and it
was immaterial whether the State ignored it or not. Thatfcontenti'on
is not tenable. ItRshould not be overlooked that the State had merely
the, equitable, not the legal title. Until legal title 'passes from the:
'Government, inquiry as to all equitable 'rights' comes within the cog>-,
nizance of the Land Department. Brolwn v. Hitchcock (113 U.S. 
473, 476).; Plested-;v. Abbey (228 U.S. 42). Confessedlyv the land
belonged to the IUnited' States when it was 'listed, and the Land
Department had jurisdiction to determine whether it should be listed
to the State or not. H"aving such jurisdiction, it had jurisdiction in
making the necessary determination,, to render an erroneous and
void-able judgment." Stutsmnan v. Olinda Land Company: (231 Fed.
525, 527). The judgment, though voidable, was entitled to respect
until set aside by' direct, attack in some manner recognized, by law'.:
Nobled v." Union River Logging Co. (147 U.S. 165); Burke v. South-
ern Pacifi Railroad Ciomnpany (234 U.S. 669). Want of jurisdiction,
must be distinguished from error in. the exercise of jurisdiction.s
WVhere' .jurisdiction has once 'attached,. mere. errors. and irregularities
in the proceedings, however grave, though they m y revde'r the
judgment erroneous and subject toibe 'set aside'iipa pAperpro'Ced-- 
ingifor,.that..purpose, will notorender the judgment void. Until-set
aside it 'is valid and binding for all purposes and can not be col-
laterally- attacked:.'--See," Jiidgments, -sec. 39 (33 C.J. 10Z78).

"The case of l eutholt3v. XHoitchiss (259 Pac. 1117) ,'decided by the'
Court of Appeals of£ the First PDistrict, Division 2, California, shows
that the court considered a Scontention substantially the same as ap-;
pellants are 'making here; 'in connection with: a state of facts closely
paralleling those at bar. The case also shows the importance- of 'the
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elements of acquiescence in the same error of law by the .Department
that is conceded. to have been committed din the case at bar,' and the'
application. of the doctrine:of laches where the State or one claiming
under it-has been dilatory .in :seeking to enforce its ror his equitable
rights C .- ;

In that case, in January, -1908, one, Clarraga applied) to purchase
the land-then 'public land. of: the, United States-from the . State.
The State filed indemnity lieu selection for the same February. 17,.
1908, issued .a certificate of'purchase to Olarrage in 1912,. who sold
the land to defendant on March 12, 1921, and.gave him a grant deed
January 9, 1923. By reason of a classification of the land as valu-
able. for oil and gas subsequent to the completion of the selection
t he State'sapplication was suspended in 1909, and on July 17, 1916,
the State and its transferee received notice of the Commissioner's:
order, requiring them within 30 days to accept a patent with reserva-
tion of oil and gas, or appeal, to which no reply was made by either,.
and the selection was ordered canceled July,20, 1927. Neither the
transferee nor his grantee ever occupied the land, and the land, in so-
far as the record showed, being open for prospecting, an. oil:and gas
permit was issued to plaintiff on May 23, 1921; who entered thereon.
and drilled a well to the depth of 2,600 feet at an expense of $70,000.
The court, after stating the rule in the Supreme Court cases relied
on in the case here at bar, and observing: that the Land Department's
action on the selection was erroneous, said:

The trial court concluded that the State and'its transferee had accepted the
construction of the law as announced by the Commissioner of the General Land
Office by-failing to. appeal fromihis decision to the Sedretary of the Interior and
thereby abandoned his claim; "also that defendant is barred from' relief' by
the court by his long delay, including that of his predecessor in interest, in
asserting an interest in the land.

Appellant attacks these conclusions. He' dldims that an 'equitable -interest
having.once' vested in the; State upon .makingw.the lieu land. selection, it was
not, defeated by the erroneous ruling of the Land Department- on a question
of law; that, it being a mistake of law, the Secretary of the Department. of
the-Interior sh'uld,: and can,1''correct it. at any time on application; that it is
let.his'.tei~n ad Xduty 1jto0.coTtrect -such mistake, and, until the'Secretarjhas'
dettdnilnelt the questioln of whethep theland :was known to be mineral or non-
mineral at the' time, of selection, the appellant's equitable title cannot" be
questioned. In support of the authority or duty of the Secretary to correct
a; mistake of law, appellant citestthe Case of Gage v. G*Wthoer136 CaL. 338,
68 P. 710, 89 Am. St. Rep. 141. This might be urged, were it not for. the
intervening rights of the respondent, and it could' be said without question
that appellant and his predecessors in interest hid hot by their' acts and delay
led: one to the conclusion that they had abandoned whatever right they may
have had to the land. Appellant did not avail'himself of his, right: of appeal
to the Secretary of the Interior from -the Commissioner's ruling. The; State's
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selection was, caneeled, and both the State.. and. Clarrage- acquiesced in such
-<cancellation. True, the right-once having vested,,it could not be lost merely
by the subsequent discovery of the land's being mineral in character, but the

iright could be, and was, we think, lost byWpermitting the Government's can-
ce6lidtion -of the selectionduly made, accordingIto itsrulesanhd regulatiqo to

* .stand for the time it did. After the cancellation, the .prospecting 'permibt-was'
duly issued to respondent, and at that time it does not. appear that -respondent
was .aware of any outstanding claim to the land. The land was open for

1prospecting for oil sol far, as theGovernment's records showed. Neither ap-
pellant nor his grantor has ever occupied the land. elant took .no steps
to establish any equitable interest he may have had in the land until suit was
brought by;'respondent to quiet title to her prospecting right, and this not-
-withstanding the fact that the Supreme Court of the United States had decided
-the Payne: case, sapra, and Wyoming case, sup'ra, some two years before..'
-Such delay as is shown here must, we think, be treated as abandonment of
his claim.: The appellant slept on his rights. .As was said by the court below:

"A party defeated by the decision of the Land :Department may not wait
many years after an adverse decision there, especially of an intermediate
-department, and, when the Supreme Court shall have announeed a new con-
struction: of the law in an entirely different action, successfully reassert his

-elaim under such circumstances as are here disclosed. * * * The Govern-
ment, through its cancellation of the State selection, reasserted its title to the
land, and resumed control of it -for a much longer period than the statute
*of limitations (Code Civ. Proc. Sees. 315-328) provides, and which may be
relied upon in adverse proceedings to quiet title to. real:property,". ::

For the reasons stated, the judgment is affirmed..

The cases above discussed are readily' distinguishable from the. -
-instant case. -In the latter, nothing appears wheimin the.. State S by
'its acts acquiesced. in the erroneous decision of the Department, or
.abandoned its claim. On the contrary, at all times it, through its
lessee, has continuously asserted its equitable title by; actual pos-
-session and'iimprovement of the land, thus effectually precluding the
lawful initiation of any rights under the homestead laws. The
-homestead :entries must ibe canceled-and- the State's selections-should-
be reinstated and the list approved.

The Commissioner's decision is accordingly:
:\:00: d: 0: .0 :: i: ::; . 0Revuersed.: -'E!a

STATE OF NEW MEXICO, ROB ERT, IWLSON LlSk, v. ROBEWT
S. SHELTON AND JOHN T. WILLIA-lVI

M.Xotion for rehearing of Department's. decision of December 14, i

1932, supra, denied by Assistant Secretary Edwards, January 28,
1933, and petition for exercise of the Secretary's supervisory author-
'ity denied by Assistant Secretary Chapmanj June 3, 1933.
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HUNTING ONT PRIVATELY-OWNED LANDS IN YELLOWSTONE :
NATIONAL PARK

Opt ton, December 27, 1932

YELLOWSTOINo NATIONAL PARK-FEDERAL JIURISDIC1ON-CESSION BY STATE OF"

MONTANA-HE~sEEATIONS.'

The'State of Montana' has ceded and relinquished to the United States exclu--

sive jurisdiction over and with respect to all lands within the- State 7 whicli

,were or might be embraced within the Yellowstone National Park (Laws,

of Montana, 1891, p. 262), reserving only a concurrent jurisdiction for the

execution of process, civil and criminal, lawfully issued by the courts of the-

State. See Yellowistone Transportatono Co. 'v. County of Gallattn (31 Fet_

2d, 644) ; petition for writ of certiorari denied (280 U.S. 555).

YarowsToNo i NATIONAL PARK-AHTHoBITY or SECRETARY OF THE INTERIOR-,-

REGULATIONs-CONsERVATION O' WILD LiFE.

By the terms of section 2 of the act of March 1, 1872, establishing the Yellow-

stone National Park, exclusive control thereof was vested in the Secretary;-

of the Interior, and this embraced the power to make and publish regula--

tions for the care and management of the park,, including, the conservation

of wild life.

YatowsoiTN NATIONAL PARK-AUTHORITY OF SECRTARY OF THE INTERIOR--

HUNTING FORBIDDEN.

In the exercise of ::the authority vested in him, by section 5 of the act of-

August 25, 1916, as amended by the act of June 2, 1920, the Secretary of-

the Interior has promulgated regulations declaring the Yellowstone Na--

tional Park is "a sanctuary for wild life of every sort, and all hunting"

* 8 9 * * e 'of any wild bird or animal, except- dangerous animals, when it

-is necessary :to prevent them 'from destroying' human lives or inflicting:

personal injury, is prohibited within the limits of the park." :

FEDERAL AUTHORITY-WILD GAmE, FISI, ETO.-YELrOWSTONE NATIONAL PARK.

Under the, generally recognized doctrines of the law, the ownership of wildt

,game, in so far as it is capable of ownership, is in the Government, for the-

use'of the whole people, and private persons can not acquire an exclusive-

property in wild game except by lawfully taking and reducing it to their

possession.

WILD GAMA FIsH, ETC.-RIGHTs oFr PROPRIETOn o LANDS. CONTAINING SAM
QUALIFICATIONS.

;The proprietor of privately-owned- lands -has the exclusive right to kill and.'

'take game on his own premises and mag forbid others from doing so; but

ihis`exetcise ofthis right"Is 'subject to the power of the Government to regu-

late ithe imd and mahner thereof, and'it may even forbid outright his kill-

ing or taking of game upon land owned by him. See.27 Corpus Juris, 943&.

and cases cited.

YELLowSToNE 'NATIONAL: PARK-KILING OR TAKING OF rGAkEi Ero.-AuTrnoRiTr

OF FEDERAL GOvERNMENT-PRIVATELY O5wVEDo LANDS WITHIN-PARK LIMITS-

The Federal Government has authority to declare a perpetually closed seasonii

for the killing or taking away of game at any place within' the limits of'

'the Yellowstone National Park,, including privately owned lands within

newly added park areas.
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FINNlEY, .SolziGtor .': .a :- :t; . ,0,S- i ; - ,. -

My.. opinion f has t been requested on the question submitted.,by the.
Acting Director of 'the National :Park: Service, as: to .whether .,thes
Fedetal Govermunent can prohibit hunting on-certain privately owned,'
lands in the State of Montana included within the area added to
the Yellowstone] National Park- by the President's proclamation of-
October 20, 1932.
* It appears that some of the privately owned lands within the,
newly added park area are within the limits of a State game preserve
established prior to the extension of the park boundaries, but. this 
fact is not important-in determining the- jurisdictional question
involved.

S The proclamation above mentioned provided-
that the area hereinafter described shall be, and is hereby, subject to all valid
t existing rights, added to and made a-part of: the said park and-mis hereby 
made subject to the provisions of the act of August 25, 1916 .(39 Stat. 535-536),
entitled "AN ACT To establish a National Park Service, and for other pur-
poses," and all acts supplementary thereto'and amendatory thereofande all
other laws and rules and regulations applicable to'and extending over the said,
park, within T. 9 S., Rs. 7 and 8 EL., described as follows:

PRINCIPAL MERIDIAN, MONTANA

Beginning'at a point on the'north line of said Yellowstone National Park
where said line crosses-the divide between Reese Creek and Mol Heron Creek,
thence; northeasterly along said divide to the junction of said divide with
the branch divide north and west of Reese Creek;' thence along said branch
divide in a northeasterly and easterly direction around the drainage'of Reese
Creek, to the Yellowstone River; thence southerly and southeasterly along the
west bank of the Yellowstone River to the line marking the western limits of
the town of Gardiner, Mont.; thence south on said town-limits line' to the
northern boundary of Yellowstone National Park- thence west along the
north boundary' of Yellows'tone National: Park to the point of beginning, con-
taining approximately 7,600 acres.

The' Yellowstone National Park was established by the act of
March 1, 1872- (17 Stat. 32). Section 2 of the act provided :'

Al! . 0hi iS 1, -i . If '1.d At I t a: :. ' :li;'k .l'a'-. tIrl" Al

That said public park shall be under the exclusivecontrol of I the-ry
of the Interior, whose duty it shall be, as soonp as practicable, ,to iake and
publish such rules and reguliations, as hbe [may _ueerntecessary or proper for
the care and management of the same.; '

D A* ' * * '. 0 ::']' I S* *t . l * 0'; d a
He shall provide against the wanton destruction of the fish and game found.

within said park, and against their capture: or destruction for the purposes,
of merchandise or profit. He shall also cause all persons trespassing upon
the same after. the passage of, this act to be removed therefrom, and generally

: shall b 'authorized to take all such measures: as shall be necessary or proper
* to fully carry out the objects andipurposes of this .act.
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The act approved May 7, 1894 (28 Stat. 73), provides":

0 That the Yellowstone National Park, as its boundaries are now defined,
or as they may. be. hereafter defined or extended, shall be under the sole and
: exclusive jurisdiction, of the. United. States,; ands that all the laws applicable
to places'under the sole and exclusive jurisdiction of the United States shall

: have force and deffect in said park; Provided, however, That nothing in this
Act shall be construed to forbid the service in the park of any civil or crim-
inal process of any court having jurisdiction in the States of Idaho, Montana,
and Wyoming. All 'fugitives from justice taking refuge in said park shall
Pe subject to the same laws as refugees from justice found in the State of
Wyoming.

. E.5 2. That said park, for all the purposes of this Act, shall constitute a
part of the United States judicial- district of Wyoming, and 'the district and
circuit courts of the United States in and for said district shall have jurisdic-
tion of all offenses committed withinf said park.

The act of August 25, 1916 (39 Stat. 535, 536), created the Na-
tional Park Service, and section 5 thereof, as amended by the act
of June 2, 1920 (41 Stat. 731), provides that:

: .The Secretary of the Interior shall make and publish such rules and regula-
tions as he may deem necessary, or proper for the use and management of the
parks, monuments, and .reservations under the jurisdiction of the National
Park- Service, and any violation of any of the rules and regulations authorized
by this act shall be punished by a fine of not more than $500 or imprisonment
not exceeding six months, or both, and be adjudged to pay all costs of the
proceedings.

Pursuant to, the authority so vested in the Secretary of the In-
terior, the following regulation has been promulgated for the protec-
: :tion of wild life within the limits of Yellowstone National Park:

Hliking.-The park is a sanctuary for wild life of every sort, and all hunt-
f:ig, :or the killing, wounding, frightening, or capturing at any time of any wild
bird or animal, except dangerous animals, when it is necessary to prevent them
from destroying human lives or inflicting personaldinjury; is prohibited within
the :limits of the park.

The State of Montana has ceded and relinquished to the United
States exclusive' jurisdiction over and with respect to all lands within

the.Stael which were or might'be emnbraced within the Yellowstone
Niition1 jark.reserving onlyia: concurrent jurisdiction for the exe-
cution of',Iprocess, civil and criminat, lawfully issued by the courts

.of the State. See YelZlow~stone: Transportation Co. v. County' oj Gal-
latin (31 Fed. 2d, 644); petition for writ of' certiorari denied~ (280

U.S.0 555)* - ;0 
It follows that the laws of the State of Montana are absolutely

inoperative Within the limits of the Yellowstone National Park,
except as to the right to serve process, as above stated, and Sexcept
as to the right of taxation of private, holdings within the, area added

to said park by the President's proclamation of October 20, 1932,
which right' of taxation is expressly recognized by) sedtionss 3of 'the

[Vol.
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act of May 26; 1926 (44 Stat. 655), pursuant to which the said proc-
la amation of October 20, 1932, was issued. In Wall other respects the
laws* of the State have been displaced within the limits of the park, 
and superseded by the laws applicable to places under the sole and
exclusive jurisdiction of the United States. Arlington Hotel CO. v.
Fint -(278 U.S. 439); The; United States v. Unoeuta (281 U.S. 138);
Surplus Trading Co. v. Cook, (281 U.S. 647).

Having exclusive sovereignty and jurisdiction within the park,
except as above noted, the Federal Government has, as an attribute
of sovereignty, the power, among others, to regulate and control
the killing and taking of game, fish, *etc., therein. ' See Solicitor
West's Opinion of September 20, 1915, in re Glacier National Park.

In this connection, it may be observed that under the generally
recognized doctrines iof the law the ownership of wild game, in so .
far as it is capable of ownership, is in the Government for the use 
of the whole people generally, and private persons can not acquire
an- exclusive property in it except by lawfully taking and reducing-
it to their own. possession. Geer v. Connecticut (161 U.S. 519)-
But notwithstanding this rule, the proprietor of privately owned
lands has the exclusive right to kill and take game on his own
premises and may forbid others from doing so. His exercise1of
that right is, nevertheless, subject to the power of the Governmentt
to regulate the time; and manner in which such game may be taken
or killed, and he can not kill or take game, even from his own land
when the prevailing. law' forbids him from doing so. See 27 CL.
943, and cases cited., .

From 'what has been said it is clear beyond all question' that the
Federal:Government has the power to declarera perpetually closed
season with respect to territory within its exclusive jurisdiction and
control, anid hasbthe authority to prohibit the killing or taking of
game at any place within the limits of the, Yellowstone :National
Park.
Approved:

JOH : H. Elw-ARDS :
IAssistant SecretaIy.

AUTHORITY TO ANTICIPATE APPROPRIATIONS FOR ROAD'
PURPOSES IN ALASKA

Opiniom, December 29, 1932

ALAS3A-H GHWAYS-JU tSDIarIO EtBrARY OF THFI INTERIOIMI

2 The act of June 30,.1932, which transferred to the Secretary of the Interior-
all of the authority theretofore conferred upon the Boardiof Road Commis-:

0 sribners, Ain'Alaska u#t r fa at to the Srconstruction- --

125i
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and maintenance of roads and' trails in that Territory, carried with the
transfer authority to anticipate.the appropriations forthe supervisio'nof
that activity to the extent and under the conditions stated in the act of
February 12 1925.

r FINNEY, Soliitor::

My opinion has been requested, on the, question submitted by the
Governor of Alaska, as to whether the act of June 30, 1932 (47 Stat.
446) is effective to transfer- to the Secretary of the -Interior the
authority granted to the Secretary .of War to incur obligations for
road purposes in Alasa k prior to actual appropriation therefor,
under the, conditions prescribed, in the act. of February 12, 1925
(43:Stat. 930; Title 48, see. 326, U.S. Code).

The provision last above -mentioned -was contained in ,an appro-
priation item for :road puvposes in -Alaska for. expenditure by the
Board of Road Commissioners, then, under the jurisdiction of the
Secretary of War, and reads; as foilows:,

Hereafter when ani appropriation Cfor this-purpose for any iscal year shall
not have been 'made prior to the 1st, day of Mareh preceding the beginning of
such fiscal year, the Secretary of: War.,may. authorize the Board of' Road Coni-
inissioners to incur obligations for this purpose of not to, exceed 75 per centum
of the .appropriation for this 'purpose for the fiscal year then current, payment
of these 'obligations to bei made from the appropriation for 'the new fiscal year
when it becomes available.

All of the authority theretofore conferred upon'the B6ard of Road
Commissioners and the 'Secretary of War by the ct of' January 27
1905 (33 Stat. 616), as amended by the. act of Ma'y 14, 1906 (34 Stat.
192), and acts supplemental thereto and amendatory thereof, relative
to the construction and maintenance of roads and trails in Alaska,
was transferred to the Secretary of the Interior by the staid act of
June 30, 1932. The transfer was fulland complete of, all'records;
equipment, supplies and other property, and all appropriations there-
tofore made or thereafter to be made for the purposes stated, and'the
Secretary of the Interior was substituted for the Secretary of 'War
in the supervision of that activity. I see no reason whatever to doubt
that the: authority conferred by the said act of February 12, 1925,
may be exercised by the' Secretary of the Interior unless that provi-
sion of law has been repealed. There is no suggestion of its having
been repealed, and .I have.. found, none. :It, is carried, in the, United
States 'Code as permanent legislation.

:: Accordingly, you are advised that, in-my opinion, you are empow-

ered to anticipate the-.appropriations to' the extent and under the
conditions stated in the said act of Februarv 12,192a.

fJOpN i... EDWARDS,
.AsistantqSecretary.

[Vol. 
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INFORMATION FOR PROSPECTIVE HOMESTEADERS

[dircular No. 1264] '

DEPARTMENT OF THE INTERIOR,
GENERAL LAND -OFFICE,

-Washington D. C.,a'rcli 3, 190.

r1. Pupose of this oircular.-The information given below has
ibeen prepared to furnish persons making inquiries relative to the
homestead laws and regulations, briefly, the most.important require-
:ments thereof.

2. Exnamination of lands.-Prospectivb homesteaders should first:
lully inform themselves as to the character and quality of the lands
they desire to- enter. Each applicant is required to swear that he
is well acquainted with the character of the land described in his- 
application.

3. Status of lands.-Information as to whether a particular tract
:of land is subject to. entry may be obtained from the register of the
:'land district in which the tract is located. :The location-of the dis-
*trict land offices and the, prices. of :plats and diagrams' sh'owing the
: vac'anit lands are-set,,forth in:the Vacant Land' Circular of this office.

4. nd of land subject to oinestead entry. All unappropriated
*surveyed public lands adaptable to any agricultural use are subject
to homestead entry if they are. not--:mineral 'or salinei in character,
-nre not occupied for. the purposes of..tradel or business, and' have
mot been embraced within the limits* of 'any withdrawal, reservation,
or incorporated town or 'city. .

5; Imitiatioa e of claims.-Claimsi under hdmesteadlaws may be
initiated by settlement or -entry* on surveyed; lands' of. the kind
mentioned in the foregoing paragraph or by settlement' on -unsur-
veyed lands of such character.
: Under the law relating to ordinary homesteads, an entry is limited
to 160 acresi but this -area may sometimes be slightly exceeded'where
the tract is made up of irregular subdivisions.

G. Settlement aqid entry-Settlement is initiated through the per-
sonal act of . the settler placing improvements 'upon the land or
establishing residence thereon; he'thus gains the'right'to make':entry
for the land as against other persons.

.Entry should be made within-three months after settlement upon
surveyedj lands or within that ,time 'after' the -filing in the district

land office of the plat of -survey obf lalnds:unsurveyed when settlement
-was made.. Otherwise,- the preference right' of enfry may be lost.

f o1 NOTa.-The instructions contained herein relate to original homestead entries. Persons
who have heretofore made homestead entrie and'.who desire to make second or additional
entries may Iobtain;information as to theif furlher rights; if any, under.the! homestead
laws,. by addr'essing this office and identifying their former entries.

127



I - -128 DECISIONS -OFb THE DEPARTMENT OF TIE[ INTERIORI [

7. Absences by settlers.-A settler is entitled to one or two leavest
of absence during each residence year, aggregating not more than
five months in each year, after establishment of residence, subject tot
the conditions governing such leaves by homestead entrymen.

8. Qucadiflcations required.-A homestead entryman must be 21
years of age or the head of a family, a citizen of the United States, or-
have declared his intention to become such citizen, and not the-,
owner of more than 160 acres of land in the-United States. -One,
who has acquired title to or is claiming under any of the agricultural:
public land laws, through settlement or entry made since August 30 r
1890, any other lands. which with the' lands last applied for would)
amount to more than 320. acres in the aggregate is not qualified toq
i makehomestead entry. A married woman is not qualified to )nake-

such entry, except as hereinafter explained.
9. Married wmaon.-A married woman' -who has all of the other-

qualifications of a homesteader may make a homestead entry if she~
has been actually deserted by her husband or if he is incapacitated by

disease or otherwise from earning ai support for his familiy' and she,
is really the head and main support thereof.

1.0.; Widow.-:A, widow, if otherwise qualified, may make- a home-

stead entry notwithstanding the fact that her; husband made. an
entry.
* 11. Homn'tead' applicationso-A homestead entry may be made by

the presentation to-the land office for the district in which the desiredX
lands iare situated of an: application which must be executed on the
proper form, which will: be furnished by the district~lland office ort
request. The application.must.be sworn to before-either the register
or.'acting register,. or. before -a United States commissioner, a notary
-public a judge or clerk or prothonotary of a court of record, or

the deputy of such clerk or prothonotary or before: a magistrater
authorized by the laws of or pertaining to any State, to administer

oaths, in 'the county, parish, or land district in which the land liesr
or before any officer of the classes named who resides nearest or most

accessible to the 'lanad although he may reside outside the -county andc

land district in which the land'is situated. ;If the application 'is
executed& outside of both' the: county and land district thes appli-

cant must show by affidavit satisfactory to the Commissioner of then

General .Land :Office that the '6i&er' before. whom- it was- executed
was.because of topogra'phic or.geographic conditions nearer or more-

accessible to: the land-. -An- application is 'not acceptable if executedi
-more than. 10 days before 'its deposit in the mails'for filing in the,
district land office.. - X

12. fWid~oi, CheirS, or devisees- of Wlaimnt.-If a homestead settler,
diesg without having filed application for entry, the right to enter'

[ VDI._ -
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the land covered by his settlement passes to 'his widow. If there be*
no widow, said right passes to his heirs or. devisees.

If a homestead .entryman (lies without having: submitted final
* proof,: his rights under the entry pass to :his widow, or, if there. be
'none and the children, if any, are not all minors, then to: his heirs
-or-devisees.' However, if all the heirs be minor children of the
"entryman or entrywoman, and their other parent be dead,0 the entry.
,is not subject to devise. In such'a case the right to a patent vests
in the children, subject to compliance with certain requirements.

13. Residence.-Except where otherwise provided by law, a home-
:stead entryman must establish residence upon the tract, entered within
six months after date' of the entry, unless an extension of time is

-allowed, and must maintain residence there for a period of three
years.

14. A bsences.-During each year, beginning with the date: of estab-
lishment of actual residence, the entryman may absent himself from V

the land for not more than -two periods, aggregating as much as five
months. In order to be entitled to such absences, the entryman
need not 'file 'application therefor, but must each time he leaves the
land file at the local land office (by mail or otherwise) notice of the.
utime ofLeaving:; 4andpon his return to the land he must notify' said
,office of the date thereof.,

15. Cubltratio.--Cultivation of the land for a period of at least
-two years: is required, and this must.:genierally consist of' actual
'breaking of the soil, followed by planting, sowing of seed, and tillage
-for. a crop other than native grasses.; i However, tilling of the land,'
or other. appropriate treatment, for the purpose of conserving the
moisture with a view of making a profitable crop the succeeding
:year will be deemed cultivation within the terms of the act (without
00sowmig of seed) where that manner of cultivation is necessary or

i-~ g a-lly' followed- in the locality.
Durimg the second year not less than one-sixteenth of: the area

: entered must be be actually cultivated, and during the third year,
'and until final proof, cultivation of not less than one-eighth must,

* be had. These requirements are the same as to homesteads under
the general law and under the enlarged homestead acts, and the years
-id1 question begin to run, not from the establishment of,'residence,
'but from the date.of the entry.

'16. Redction of reqwired area of cldtivation.-he Secretary of
the Interior is authorized to :reduce the requirements as to cultiva-,
l '-tion. This pmp be done in "certain cases :where -the cultivation of
the. required amounts is not practicable.

A reduction may be allowed 'also if the entryman, after making
aentry- and establishing residence, hasy. met with misfortune which
'irenders him .reasonably unable to cultivate the pres6iibed area.

182662-=3&-vot. 54--9
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No reduction in ,area of cultivation will be permitted on account
of expense in removing the standing timber from the land. Nor will

a reduction in the area of cultivation~lbased on the physical cohditions
of the land be permitted if, at the date ;of the, application to enter,
the land was designated and subject to entry under'the stock raising*

act.
* C :: Applicatiorn for reduction must be filed in the- district land office

on the'prescribed form.
17. Habitable .houee.-The 'homestead entryman must have a habi-

table house upon the land entered, at the time of submitting :proof.

18.. ComWpietin' of entry by widow, heirs jor devisees.-Persons'

* :. : succeeding as widow, heirs; or devisees to tlhe rights of a holhestead
* -000 entriyman :are not required to reside up-on the land--covered by the

* entry, but they must cultivate it as required by law for such period'.

as will, added to the entryiian'speriod of conpliance' with the law,

aggregate the required term. They must in all alcases show at thet~:

time of proof that they'are citizens of'the Unlited States. An entry-
may not be completed :by the. widow, heirs, or devisee's of a- home-
,stead eiltryuian unles he 'himself had complied withthe law in all
respects' to the date 'of his' death.

-19. ODffe holders.-Pers'ons 'appointed or'elec1ted to'public office.

and civil-service employees are not entitled to 'any tpecial priviekges
in connection with th'eir homestead claims.

20. Extensi6Bn 6' ti'i to Mestablisk residence.-Where, for climatic:

i reasons,':or on faccount of sickhess, or other' unavoidable cause,'resi-
7;- a'deuce can not be established on.'the land 'within- six months after

the 'date'of 'the entry additiohial time, note ceeding six monthsmay
* . be*alrowed. _jppl'cation for sutch extension 'must be nliade in affidavit-

form,f corroborated 'by'the affidavits§ of two-'perIsons acqulainted" with:.

: the facts.,f0 r D \ rl ; , f . X . 0., t) ll> fl i ? , 

21. Leave of absence.-Leave of absence for one' year or iess may

be granted'by the register of the district land'o'ffice to entrymen'wvhi
l'have established actual residence on the lands in cases where'total oi 

partia 'failure or d'struction of crops, sickness, or othier unavoidable
casualty' has prevented'the entrymain from' supporting himiself, and,

thlose' dependent on him by cultivatigfl of the land. Application for,
such leave of absene nmu'st be rna'&de 'on the piescribed Iform.

22. Change in residence require~hents. Te register 'lay"'grant.

to suchhomesteaders as 'make' proper showing that the climatic con-
ditionsi'n-makleires'idence'on'the homtestead for07monithshin eacihyear

a hardhshi pareductibn'in the 'ters' of' residenic` toB 6 months i'n

0 i 0 each year over a period of 4, ears, or to 5 inonths in:'eachiye'a.r ver
a period of'5S years.''

: 23a.' VognmA'tstitnpropfs>ALIn ord erto make satisfacto'ry c6mlnlruta-.

tion proof', wheie authoriled, the entryman or his statutory succes-

ff -=-D-



54] DECISIONS Ob THE: DEPARTMENT OF THE -INTERIOR

sor, must, as a-general thing, show substantially continuous residence
upon the land for 14 mnonths, maintained huntii th& b s f
the proof or filing of notice of initention to submit same, the exist-
ence of a -habitable house 'upon the claim and cultivation of-inot
less than one-sixteenth of its acreage.

A person submittingG commutation proof must, ii addition tob
certain fees, pay the price of the land; this is ordinarily $1.25 per4
acre, but is more in certain cases.

24. Submission of proof.-Either final or commutation proof may
be made at any time when it can be shown that there is a habitable'-
house upon the land, that the required residence and cultivation have
been had and that claimant is a citizen of the United States. Proof
must be submitted within five- years from date of entry. When a
c laimant is ready to submit proof he will be given full instructions-
as to the procedure which must be followed.

- 25. Fees and commissions.-When a homesteader applies to make
entry he must pay; in -cash -to the register at fee of. $5 if his entry is -

for less than 81 acres, or $10. if 'he enters -81- acres or -more. :-AndF in
addition to thisjfee -he- must pay, both at the time -he makes entry
and: final proof, a commission- of 0$1 for each 40-acre tract entere'd&-
outside of the limits of a railr6ad grant and $2 for each 40-acre -
tract entered within such limits. Generallyy, where -an entry ;is
commuted& no commissions are payable. - On all- final proofs thei
register is entitled to receive 15 cents for each 100 words reduced
to writing.

Where lands are entered uLnder, the homestead laws in Arizona, -
California,- Colorado,- Idahb, Montana, Nevada, -New Mexico, DOre 0

gon, Utah, Washington, and jWyoming, the 'commissions duel and -
the testhinony fees under final -profst are 5 -per cent more than
those above specified. - -

26. Alien'atio of la'nd.-The -alienation of all or any part of the
land embraced in a -jhomesteadi prior to ma-king proof, exe6pt for
certain public purposes, will prevent the; entryman from -nmaking- 

satisfactor l proof . ' :-
27. 1Xortgage.-A mortgage by the. entryman' prior- to final proof 

for the purpose-'of securing money for imJprovements, or for any
other purpose not inconsistent 'with good, faith, is -not consideie&
such an alienation of the'land as will prevent 'him from- submittingE
satisfactory proof. ' ' - ---- ' i

28. Relnqiiishmentsi-Nd6 person; obtains- any right. to the -iHnd 
by 'the purdiasei of a relinquishnie&t. Upon the' filiig- of- a 'relini- 
quishnent in thei' district' land' office the land,:in 1the absence of a
withdrawal;, beco es -subject to- settlement -and' entr-y -by the first
qualified &-plil'cant>' -- - ' '' - .

i L-lL
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29. En iarged homesteads.-The law provides for the making of.
homestead entries for' areas of not exceeding 320 acres of public
land in the States of Arizona, California,. Colorado, Idaho, Kansas,
Montana, Nevada, New Mexico, North: Dakota, Oregon, South Da-
kota, Utah, Washington, and Wyoming, designated by the Secretary
of the Interior as nonmineral, nontimbered, nonirrigable. In Idaho
the lan-id must be arid.

Where the land desired has not been designated underz the en-:
lged :homestead law, an applicant may file an application for entry
under such law, accompanied by a petition for the designation of
the land. He, thus secures a preference right of entry .if the land be
thereafter designated.

Applications to make an enlarged entry must be submitted on
the proper form and must be executed before an officer authorized
to administer oaths in homestead cases. The entry may be com-
pleted byvshowing residence and cultivation, in like manner as in,

' f:T:: ordinary homestead cases, and that there is a habitable house on
the land. Such an entry is not subject to commutation.

*0 0 0 30. Stovki-raising horaestead~s.-The act of:December 29, 1916 (39
Stat. 862), provides that the Secretary of the Interior may designate
unappropriated, unreserved public, lands. as' stock-raisinpg lands,"
where the surface thereof is, in his opinion, chiefly valuable for graz-

ii-gaiii6aisi'ng forage crops; providedlthe'y do not contain merchant-
able timber, are not susceptible of irrigation from any known source.
of water supply, are of such character that 640 acres are reasonably
required for the support of a family, and contain no water holes
or other bodies of water needed or used by the public for watering-
purposes. Where lands are thus designated, enntry may be made for
not exceeding 640 acres.
: An eltrYman under this law isrequired- to comply with the pro-

visions of the general law with respect to residence and the erection
of iabitable house. N specific amount of cultivation is required
but it must be shown, on submission of proof, that the entryman has,

'*:. ': :. made permanent improvements upon the tract tending to increase.
its value for stock-raising purposes, of the value of not less than
$1.25 per acre, half of which improvements must be placed there
within three years after entry; also that the land has been used for
three years for raising stock and forage crops.

Applications to enter accompanied by petition for designation may
be filed where the land has notr'been designated.

31e31. Reservation of mimnerals.-Where an entry is made under the
g ' e: a. or enlarged homestead law. the; United States does: not re
-serve. the minerals in the land so entered, except in certain cases
where the land is withdrawn for mineral classification, classified as
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mineral, known to contain valuable mineral, or is .embraced: in a.
mineral prospecting' permit or lease prior to the submission of sat-
isfactory final proof. When an entry is made under the stock-rais-
ing homestead law, the United States reserves all mineral in the
land so entered, together with the, right to prospect for, mine, and
remove the same.

32. Soldiers' and sailors' hAom7estead rights.-Any officer, soldier,
seaman, or marine who served for not less than 90 days in the Army
or Navy of the United:States during the Civil War, th, Spi "Iih
American War, the Philippine insurrection, the Mexican border op-
erations, or the war with Germany, or any person who rendered 30
days' or more military service in the Indian wars from January 1.
1817, to December 31, 1898, and who was; honorably discharged and
who makes a homestead entry, is entitled to have the term of his serv-
ice in the Army or Navy, not exceeding two years, deducted from the 
three years' residence required under the homestead laws.

A soldier or sailor of the classes above mentioned who makes entry
as such must begin his residence and cultivation of the land entered
by him within six months from the date of filing his declaratory state-
ment, but if be makes entry without filing a declaratory statement
he must begin his residence within six months after the date of the
entry. Thereafter he must continue both; residence and cultivation
for such period as will, when added to the time of his military or
naval service (under enlistment or enlistments covering war periods),

'amount to three years; but if he was discharged on account of wounds
or disabilities incurred in the line of duty, or honorably discharged
but subsequently awarded compensation by the Government for
-wounds received or disabilities incurred in line -of duty, credit for
the whole term of his enlistment may be allowed, notwithstanding
he may not have-served 90 days. However, no patent will issue to
such soldier or sailor until there has been residence by him for at
least one year.

Where the entry is made under the stock-raising provisions of the
homestead 'law, the soldier must, in addition to other requirements,
make the improvements on the land required of other persons.

33. Soldiers' and sailors' preference rights.-On the' opening of -

public or Indian lands to entry or the restoration to entry of public
lands theretofore withdrawn from entry, officers, soldiers, sailors, or
marines who -have served in the Army or Navy of the United States
in any war, military occupation, or military expedition, and 'have
been honorably separated or discharged therefrom or placaed' in the
Regular Army or N-aval Reserve are accorded a preferred 'right of
entry under the homestead laws, if qualified thereunder, except as
against prior existing valid settlement rights and preference rights

'133'
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conferred by, existing laws or equitable claims subject to allowance
* and confirmation, for a.p eriod of not less than 90 days before, the

--general opening of 0such lands to disposal. :
;34. Other 'vgAts of war veterans and their 'widows and minor

orp 0?:3han~ ldrel.-<-Jn formation relative to the other rights and privi-
* leges accorded persons of the classes named, in connection with the

homestead -laws, will be sent to any person interested, on request..
35. Where there is no district land offiee.-In the public-land

States having no district land office, all business relating to the entry
.of lands is conducted by this office.

THos. C.. HAVELL, .

; f; f0 ftf0 ;: f : ; -0 : f;Acting C7orn? sioner1. 

INFOkXATION IN REGARD fTO MINING CLAIMS ON THE, PUBLIC
:DOMAIN

[Circular No; 1278]

DEPARTMENT OF THE INTERIOR,:

GENERA LAND OFFICE,

Washington, D.C., Juzy P, 193t0.
X Thie: purpose ofo£ this circular is to furnish brief information:

pertinent -to the location and purchase of mining claims under. the
-United States mining laws.

1. lnitiation of rights to- mineral -lands.-Rights to mineral lands,
-owned by the United States, are initiated by prospecting for minerals
thereon, -and, upon the discovery of lmineral, by locating. the lands
u puwon--which such discoveryvhas been made. . A -location is. made by
staking the. corners of the, claim, posting notice of location thereon

* (see 10.), and complying with the State laws regarding the record-
ing of the location in the county recorder's office, discovery work, etc.

2. State m, iing laws.-As su.pplemental to the United 0 States
mining laws there -are State statutes relative to location, manner
of recording of mining claims, etc., in the State, which should also
be observed in the location of mining claims. Information as, to
:Statelaws can be obtained locally or from State officials. -- :
: 3:. Lands subject to location -and pu-rchase.Vacaiit publics sur-
Yveyed or unsurveyed lands are ope~n to prospecting, and upon' dis-
.covery of mineral, to location and, purchase, as are also lands in
national forests in the public-land States (forest regulations must be
.observed), lands entered or patented iunder the stock-raising homle- :
'stead law: (title to minerals onlly can be acquired), lands entered
: under other agricultural laws but not perfected, where prospecting
can be done peaceably, and lands within the railroad grants for which
patents have not issued.
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.4. Status of. lands.-Informhtion as to whether any particular
,tract of land is shown. by the records to be vacant. and . open: to
-prospecting may be obtained from the register of the land. district
in which the tract is. situated. Since location notices of mining
claims .are filed in the 0 office of S the county recorder,; ordinarily no
information regarding..unpatented minings.claims is obtainable
from the district* land office or, the .General Land . Office 3unless
application for patent has been filed. ..

5. Minerals. msabjet to location.-Whatever is recognized as .a

mineral .by the standardd aauthorities, .-whether metallic or: other
substance, when found in public lands . in -quantity and quality
sufficient to render the lands valuable on account thereof, is: treated
*as coming.within .the purview of the mining laws. . Deposits of coal,
oil,.: gas, oil shale, sodium, phosphate, potash, and in Louisiana
and New Mexico sulphur, belonging to the United States, can be
acquired under the mineral leasing laws, -and are not subject to
location and purchase under the United States mining laws.

- 6. ini3 Zooations-Areas.-Lode locations for minerals dis-
covered in lode or. vein t formation may -not exceed in length .1,500
feet. along the vein and in width 8300 feet on. each side of the middle
of the vein the end lines of the location to be parallel to each other.
Placer locations, which include all minerals not :occurring in veinr
or lode formation, may be 'for areas of not more than 20 acres for
each locator, no claim -to exceed 160 acres made :by not less- than
eight locators. Placer locations must conform: to the public surveys
wherever practicable.

:7. Who may mnake locations.-Citizens of the United-States, or
those who have declared their intention to become : such, including
minors who have: reached the age of discretion- and -corporations..
organized under the laws:of any State. Agents may rmake: locations
for qualified locators.: .

:8.. Number of Zlocatizons.-There is no limit to the number of lode or
-placer locations which an -individual or association may locate, except
that in Alaska a person is restricted to the location; of two placer
claims in, any calendar mnonth .- .-

9.. Valiti locations-Discovery after con veyanceA location is not
valid until an actual disco-very-of mineral is made within the limits
thereof. A placer location of more than 20 acres, made: by two or
more locators and conveyed to a less number before discovery is made,
is valid to the- extent of: 200 acres only for* each% owner at date of
discovery. . .

10. locations to 0be mnared on grvound-Notiee.-Except- placer
claims described by legal subdivision, all mining claims-must be dis.
tindtly marked on the ground so that their boundaries may be readily
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traced, and all notices must contain the name or names of the locators,.
the date of location and such a description of the claim by reference,
to some natural object or permanent monument as will serve to iden--
tify the claim.

11. Locations on streams and bodies of water.-Beds of navigable
waters are subject to the laws of the State in which they are situated.
and are not locatable under the United States mining laws. Title to

; the beds of meandered nonnavigable streams is in the riparian owner..
The beds of unmeandered, nonnavigable streams are subject to loca--

* tion under the United States mining laws if they are unoccupied, as<
are also the beds of meandered nonnavigable streams when the abut-

* ting upland is unappropriated.
12. Maintencmce-Annual assessment worl-Adverse olaim-Ju-

'risdiction.-The right of possession to a valid mining claim is main--
* tained by the expenditure annually of at least $100 iii labor or-

improvements of a mining nature on. the claim, the first annual
assessment period commencing at 12 o'clock noon on the 1st day of
July succeeding the date of location. Failure to perform the assess-
ment work for any year will subject the claim to relocation, unless;
work for the benefit of the claim is resumed before a relocation is
made. The determination of the question of. the right of possession

tbetween rival or adverse claimants to the same mineral land is com--
: tmittedexclusively to the court. (See 18.).

13. Expenditures on claim. for patent purposes-Lode-Placer-
mill site.-F ive hundred dollars in labor or improvements of a min--
ing nature, must be expended upon or for the benefit of each lode or
placer claim, and compliance with, the United 'States mining laws
made otherwise, to entitle the claimant to prosecute patent proceed.
ings therefor. Such expenditures must be completed prior to the
expiration of the period during which notice of the patent proceed-
ings is published. Patent expenditures on a mill site are not re-
quired, but it must be shown that the mill site is used or occupied for
mining or milling purposes at the time an application for patent
therefor is filed.

14. Patent not necessary.-One may develop, mineiand dispose of

imineral in a valid mining location without obtaining a patent, but
possessory right must be maintained by the performance of annual
assessment work on the claim in order to prevent its relocation bv
another.

15. Procedure to obtain patent to mining claims.-7-The owner or
; owners of a valid mining location, or group of locations, on which.

not less than $500 has been expended on or for the benefit of each.
claim, may institute patent proceedings therefor in the district land,
office. Information as to patent procedure can be obtained froni

[VOL. 
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the register' of the local land office or from the General Land Office.:
aInI general, a survey must be applied for unless the caim is; a placer.
claim located by legal subdivisions,, the application for survey to be.
made .to the public survey office in the State wherein the claim is
situated. Applications for patent are filed in the district land office.
A notice of the-applicati6n is required to be posted on the land prior
to filing the application and to be published by the register after
t the application is filed.

16. Blanla for M7S.-No set form of location notices nor of the papers.
filed in patent proceedings for mining claims is required and no blank

; forms are furnished by the General Land Office, or by. the district
land offices, for use in mineral cases. Frorms containing essentials
areIprinted by local private parties or concerns. The registers of
the local land' offices can usually advise you where such forms may
hbe obtained.

17. C0'Mm.0 i'npro'veqnents.-An improvement, made upon one of
; a group. of contiguous claims (cornering is not contiguity) owned in
:common, may be applied to such claims of the. group, in existence

-at the time the improvement is .made, shown to be benefited thereby.
18. ?Adverse C claims.-An adverse claim may be filed during the

period of publication of notice of an application for patent. by one
,claiming a possessory right under another mining Location to all
or some portion of the land applied for, and must show fully the
.Dnature, boundaries, and extent of the area in conflict, to be followed,
-within 30 days after filing, by suit in a court of competent juris-
:diction. If suit is filed, all proceedings on the application, except
the filing of the affidavit of the notice, are stayed: to await the
:outcome of the court proceedings.

19. Co-owmners.-A co-owner: not named in the application for pat-
ient can not assert his rights by filing an adverse claim, a protest being
proper to -cause his alleged rights to be considered when the case is
: adjudicated. If a co-owner fails to'do his proper proportion of
annual assessment work on a claim, or fails to contribute his: pro-
-portion of thecost thereof, the co-owners who, have caused the work
to be done during any assessment period, may, at the. expiration of
-the assessment year, give such delinquent co-owner personal notice
in writing, or notice by publication in a newspaper published near-
'est the claim for at least once a week for 90 days, and if at the
;expiration .of 90 days after such notice in writing, or 180 days after
the first newspaper publication, such delinquent should fail to con-
tribute his proportion of the expense required, his interest in the
: claim becomes the property of his, co-owners who have made the
expenditure. :

20. Lode in placer.-If a placer mining applicant fails to state that
-there is -a known lode within the boundaries of the claim, it is taken
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as a conclusive declaration that. he has no right of possession thereto...
If not R Such vein or lode be known then placer: Patent will convey allt
valuable mineral and other deposits within .the boundaries of the

claim.- A known lode not included in an application for patent-
to the' claim may be applied for even after issuance of patent t6.

the placer mining claim, Wlhere ax placer mining claimant makes

application -for' a' placer containing within its boundaries a lode:

claim owned by him the lode must be surveyed, the lode being paid.

for on the basis of $5 per acre and the remaining portions of the
placer at the rate of $2.50 per acre.

21. the United States minZg laws are applicable to the following:
Alaska (subject to certain modifications), Arizona, Artk ;ias,

California, Colorado, Florida, Idaho, Louisiana, Montana, Ne-
braska, Nevada, New Mexico, North Dakota, Oregon, South Dakota,
Utah, Washington, and Wyoming.

22. National par/es and qmonuments.- Mining locations may not be

made on lands in national parks and monuments after their estab-
lishment.

` 23. Yithdioawals.-- Withdrawals usually bar location' under the..
minining law, but those -made under the act of Jtme 25, 1910 (36 Stat.,

847), as amended by the act of August 24, 1912 (37 Stat., 497), per-
m it locations of the withdrawal lands containing metalliferous min-
erals, subject however to section 24 of the'Federal water power act.
when controlled by that act.

*.24. Minerals in Inian lands.-In general, the mineral deposits in
Indian reservations are subject to leasing and are under the admin-r
ist~ration of the Bureau of Indian Affairs.

25. Mineral land in aaricultal e entiees--Protest.-Z Contest.-

Where lands known to; be valuable for minerals are embraced' in' an
agricultural filing, other than -a stock raising- homestead filing, ab
mineral claimant may initiate a contest thereagainst by filing a pro~-.
test sworn to and in duplicate, in the local land office,, alleging sPffi---:
cient Iacts, which, if provef, will establish the mineral character of
the land, and warrant cancellation of the agricultural filing, The
protest must be corroborated by one or more witnesses having knowl-

edg; of the facts alleged. In the case of stock raising homestead;
enltries ,a mineral claimant, whose location antedates the honaestead
filing, must protest such filing in order to protect his title to the sur-
face of his mining claim. . '

26. Cost of patent proceedings for mining claims.-With the- ex-
ception of the fixed chargs, such as the fee for filing an application
for patent, which is $IO, the purchase price of lands in lode claims
and millsites at $5 per acre, and $5 for each fractional part of an
acre, and $2.50 per acre or fraction of an acre for placer lantds, unless

[Vol.:
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otlherwise:; prOvided by law as .to. dertain. lands, no estimate can be -

furnished as lo what it-will cost to. procure a:. patent. The cost of
publication, survey, and abstract of title depends upon the services
rendered and varies in each case. -

C. C.- MOORE, ComAissoner. D

-EXTENSION OF PERIOD FOR SUBMISSION OF 7INAL PROOF- ON
HOMESTEAD ENTRIES

SUPPLEMENTAL INSTRIUCTIONS

[Circular No. 1288]*

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Washington, D.C., Augwt 24, 1932.

REGISTERS, IJNITED STATES: LAND OFFICES:
By Circular No. 1269 [53 I.D. 663] you were furnished with the

text of the act of May 13, 1932 [4T Stat. 153], and with the instruc-.
tions thereunder.

You are further advised that the act does not operate as an exten-
sion of time, nor does it in terms exempt an entry from contest-even
if the failure to meet the statutory provisions incident to offering:

(satisfactory proof was caused by adverse weather or deconomic con-..
ditions. It does, however, authorize the Secretary of the VInterior
to grant an extension for the submission of .proof. for a periodbof two.-
years upon a showing that owing to adverse weather or economiieccon-:
ditions it would be a hardship to meet the requirements incident to -
final proof. To secure the benefits of the act an entrynan..m'0ist-file-
an application for extension of time, and where there has been-a fail-.
ure to. comply with the law in matters of residence, cultivation, and-.
improvements the applicant must show that such, failure was caused
by adverse weather or economic conditions, and that by reason of such:
conditions it would be a hardship to meet the statutory- requirements
incident to offering satisfactory final proof within the period fixed.,:
by law. The filing of an application for extension of time, aecomn,
panied by proofs entitling the applicant to the relief granted by. the
act. will operate as a stay against contest based upon the charge that.
:the entryman has . failed to comply with the provisions. of law in.

the matter of residence, cultivation or improvements.

C. C. MOORE,

0 - S f X f - 0 - - ; Commissioner. 

-Approved:
JOnN H. EDWARDS,

: - 0 -- : A'ssistsnt Secretary.

* Superseded by Cireular No. 1311, post.
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REGULATIONS GOVERNING SALE OF LANDS UNDER SECTION 17,
ACT OF FEBRUARY 25, 1920 (41 STAT. 437):

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Waskington, D.C., Septem'nher 32, 1939.

PROCEDURE OF'SALE

The land will be sold in units under the conditions set forth in the
Notice of sale of oil and gas leases "-to the qualified bidder offering

the highest amount per acre as a bonus for the privilege of leasing the.
land (whether the bids solicited be oral and/or sealed).

STIPULATIONTS TO BE AGREED TO

The successful bidder to whomn the lease:may be awarded shall
agkee uin.writing to the following stipulations which shall bind him-
self, his successors, assigns, and all others claiming under or through
him:

(a) Cooperative development and unit plans.-The lessee agrees
that whenever determined by the Secretary of- the 'Interior to be
necessary or advisable in the public interest, he will unite with others
in adopting and operating under a cooperative or unit plan of
developpnient or operation in accordance with the provisions of the
act of March :4, 1931 (46 Stat. 1523), such plan to be acceptable to
the Secretary of the Interior or to be prescribed by him and to
provide for the adequate protection of the correlative rights of all
permittees and lessees of Government land and other parties in inter-'
est, including the United States.

(b) Productionw under iunt o eration or other cooperative plan.-
The lessee agrees that no oil or gas in commercial quantities shall be
-. produced friom the leasehold except pursuant to a plan of unit opera-
tion, or other cooperative plan approved by the Secretary of the.
Interior, or in the absence of such approved plan except by written

-permission of the Secretary..
(c) Opeating: methods.-The lessee agrees to conform to the

operating regulations of the Secretary, which may likewise be incor-
porated in any cooperative or unit plan of development or operation
approved, particularly such regulations as* pertain to location *and-
spacing of wells, time and method of drilling, well casing oand pro-
:duction programs and/or may in the opinion of the Secretary be nec-
essary to secure the conservation or increased ultimate recovery of
oil and gas.

(d) State and Federal Conservation Laitvs.-The lessee agrees to
comply with all State and Federal laws, regulations and orders, and,
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to conform to any allowance of production fixed for the field, pool orb
:area by the State in which the leasehold is situated and to proration
of market outlet equitably among all producers of said field, pool
or area. E

(e) Drainage.-The lessee agrees on demand to protect the United
States currently against loss of royalty through drainage from'- the
leasehold area (except such loss as may be occasioned by operations
under a cooperative or unit plan regularly adopted and approved of
which the leasehold is a part) the amount of such drainage and loss
of royalty resulting therefrom to be fixed monthly by the supervisors
of oil and gas operations, subject to the right of appeal to the Secrei-
tary of the Interior, whose decision shall be final.

(f) Assignments.-The lessee agrees to make no assignment or.
other disposal of interest, whether royalty, working, or otherwise, and'
to enter into no operating agreement, or sales contract, except with
the approval of the Secretary of the Interior.

Approved: D xON,
Jos. M. DIXONW

Acting Secretary.

RESERVOIR RIOHTS OF WAY UNDER ACT OF MARCH 3, 1891
(26 STAT. 1095)

;h bSTRUCTIONS

[Circular No. 1291] .

DEPARTMENT Or THE INTERIOGI,

GENERAL LAND OFFICE,
Washington, D.C., Jamn / 4, 1933.

REGISTERS, UNITED STATES LAND OFFICES:.
In handling cases involving lands affected by rights of way for

reservoirs granted under the act of March 3, 1891 (26 Stat. 1095), it
has been noted that the procedure followed is not uniform.

The Department has construed the grant under this act to be a. fee
(base or qualified) and in the case of the Windsor Reserv'oir and
Canal Coompany v. Miller (51 L.D. 27, 305), held'that such grants
can ' not be -disturbed by subsequent disposals. These rulings' are
affected, however, by the more recent act of May 21, 1930 (46 Stat.
73), which permits, in certain instances, the leasing of lands'in such

rights of way for the extraction of. oil and gas. For regulations'
under said act of May 21, J1930, see Circular No' 1224, approved
July 3, 1930 [53 I.D. 137].

Therefore, when any application other than oil and gas is received
involving lands affected by a right of way for a reservoir under said
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"Act'of. March 3, 1891; you Iwill consult the map of the reserv'oir ~site
'on fIle in your office to determine the extent of* the conflict. If any~

subiviionis wholly -within a subsisting right o'f w-ay, the application
should be rejected as to such subdivision, subject to the' usual ~right
o6f iappeal to this offlice.

C. C. MooRE,

Commessboner."
Approv~ed:

JOHN R. ENwARDS,

Asqsistan't Secretarv.

FLETCHER v. RASOR

Decided Jrnlua~r 18, 19 3

POTASH LAINDS---PaospEoTnW PixMIr-EixPlR"rION,-C&MPU1TATON 01' T I ME.

A potash prospecting permit issued for a period of two years expires, in- the
absence of :statutory provision for extension of time, at the close of the
second anniversary of the date on which it, was issued.'.

EDwARns, Assistant Secretary:
On April 21, 1930, C. D. Fletcher was granted a prmit, to prospect

f~r ppotash"'on Secs. '1,' 11, 12, an&' the N1/2~ Sec; 13, T. 21 S.1,R,. 28' E.,
.N]M~.P-M- New Mexico By letterof MXarch 10, 1932,Athe Comis-

sioner of the General La nd Office directed that ,the permnittee' be
called upon to show cause why the permit, should not be canceled for
~failnre to complyr with: the terms thereof . On April 2,' 1932, the
permittee filed a Istatement that, he had caused a, core test for potash
to, be commenced on March 21, 1932, on the NWI/4NW1A4 Sec. 1.

O.April. 20,~ 1932; Fletcher filed a potash prospecting perm it
applicatibn for the same' land. On April 21, 1932, at 9 a~mi. James

.11 Raor ild a similar application for saic ad
B y dei~s or ofl Ju e 1 , 2 t e C m m s i n e re e tedl tc e '

application on the ground- that the same was filed. 'while his permIt
was outstanding. In r~s~pnse Fletcher filed a showi ng, that the' test
h~ole was drilled to a depth of 1382 feet' at a cost of about $6000. lie
requested that his application be allowed;, or, in the alteri'ative, that
the old. permit 'be~ extended f or a period of two years.

By d eqision of September 9, 1932, the Commissioner, held ta~t
the expenditures made, in 'drilling, could ~notbe .recognized, 'as: ba~ss
for- right to a- new permit, and that. because of Rasor's !applic~ation,
wh~fich, it was stated, was "fled immediately upon the land'-be co itnngy

s~bIoqt to a potash 'filing ,no extenino tm ol egatdo

~ireod permnit.

[V61.



t541 DECISIONS OF THE DEPARTMENT OF THE INTERIOP 3

Fletcher has appealed' from the denial of his application for
Sextension of time.L

Thepermit involved,.was granted " for a period of two years from

:'date hereof ", that is, 'from April 21, 1930. In Circular. No...926,

approved December .1, 1928. (52 .L.D. .516) ,. instructions are given
that .potash permnits :are issued for terms .of two years without pro-:
vision, for extension of time; and. that--

''If application for patent or lease, -based on claim of discovery Within the

: 2-year period, is -not filed, the permit expires by limitation -fixed by;: both. the

4law and the terms of the permit, and is no loqnger a bar to the allowance- of

other filings for the land which it embraced. No formal action to terminate the

permit is necessary or will ordinarily be taken.

The question arises as to when Fletcher's permit expired.

When time is to be computed from a particular day or when an act is to be

performed within a specified period from or after. a day named, the rule is to

exclude the first day designated and to include the last day of the specified

: period. 26 R.C.L., sec. 19.

The Department has definitely ruled on this question. In the
case of Letnik Oil Association- v. Davis (50 L.D. 493) it held that a
.six months' period from a given. day inclided all of the correspond'-
ing day of, the sixth , month. i

In the case of in re, Bcbjak (211 Fed. 551), in construing the act
, of June 29, 1906 (34 Stat. 596)u, in which it is provided that not less

: than two years nor more than seven years after 'an alien has made
'his declaration of intention to become a citizen he shall. make' and
file:a petition in writing for naturalization, the Court held- that the

day of the date of' the declaration should be'excluded: in 'computing
the seven-year period, and that, therefore, a petition for naturaliza-
tion filed on the sevenths anniversary of that date was in time.

Fletcher's permit did not expire until the end of April 21;, 1932,
.and sor's Ipermit appiation 'was premature even as was that of

Fletcher filed the preceding day. Inasmuch *as Rasor's applica-
'tion was not made for land subject to.:such filing, it was no bar to

- Fletcher's_ application for extension: of time on. his; permit.
The act of May,7-, 1932 (47 Stat. 151), provides that the Secretary

of the 'Interior may-extend potash prospecting permiits for a period
not 'exceeding two years, upon a showing of satisfactory: cause.

The permit involved expired by operation of law at the end of
April 21, 1932. The permittee has applied for extension of said

permit, and in the absence of -objection 0 of record other than what
is now 'before the Department, the permit will be considered revived
and extended for two years.

.- Fletcher apparently. did, not serye notice or copy of. his appeal
'upon Rasor, but inasmuch as.Rasor's application has beeni foud to

be premature and consequently without validity, it must be rejected.

iM 4
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-It appears that one W. A. Snyder filed a similar application on
April 21, 1932; that the Commissioner rejected the same on the
ground that Rasor had prior rights;; and that Snyder, after. due
notice, failed to. appeal. Under these circumstances the; case of
Snyder's application may be considered closed.

The decision appealed from is reversed and the case is remande&I
with directions that Rasor be served with a copy hereof and given
opportunity to object or file motion for rehearing. If within. 15l
days from service of notice he fails to take such action, the Commis-
sioner will act upon Fletcher's permit in accordance with the views.
hereinbef ore expressed.

eersed.

R0OBERT . EDWARDS AND 3. C. JAMIESON v. OSCAR T. S. SAWYER: 0

Decided January 27, 1933

PUBLIc LANDS-HOMESTEAD ENTRY-YAATER RIGHTS TSUNDER SEc. 2339 OF THEI.
REVISED STATUTES.

The water rights acquired and safeguarded by section 2339, Revised Stat.utesr
are distinct from -any right in the land itself, and the existence of such
rights is no bar to acquisition of the land under subsequent homestead
entries or locations, but all patents granted or homesteads allowed are,
subject to any vested accrued rights that may have been acquired under-
or recognized by this section.

: Puntr LANDS-HOMESTEAD ETqYy-PRIOR WATER RIGHTS-DEPARTMENT OF THE:
INTERIoR-JURIsDIcTIoN.

This Department has repeatedly decided that: it is without jurisdiction to'
determine the question as to the right to water, that being a matter solely-
within the province of the State courts. Silver Lake Power & Irrigations
Company v. City of Los Angeles (37 L.D. 152, 153)' and cases there cited;-
and the remedy of the owner of such a water right lies in recourse thereto.

PUBLIC LANDS-PURBLC WATER RESERvE-APPRoPRIATTON OF WATER UNDER STATE:
LAW.

A withdrawval for a public water reserve (see Executive order 'of April 17,,
1926, and regulations thereunder, in 51 L.D. 457) does not contemplate the-
withdrawal of tracts containing mere dry depressions' or* draws which do
not, in. their natural condition, furnish or retain a supply of water avail--
able for public use, and the owner of a right, obtained from the State to
such water, acquires no color of title or exclusive possessory right to the-
subdivision upon which the water was appropriated and used, but, at most,.
merely an easement.

PuBaic LANDS-DEPARTMENT'S RuLEs or PRAcTIc.:

Rules of Practice limiting the time in which appeals may be taken and'
motions for rehearing made are of the greatest practical importance 
being necessary to put a peridd to vexatious litigation and to secure to the-m
parties litigant the termination. of their legal controversies, and, at least-
in cases inter &prtes,; will be strictly .enforced in the absence:1pf.validi.;
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excuse or of circumstances strongly calling for the exercise of the directory
and supervisory power conferred upon the Department by law.

PUBLIC LANDS-RULES OF PRACTIOE-RULTE 76.

Rule 76 of Practice prescribes that notice of appeal from. the Commis-
sioner's decision must be served on the adverse party and filed in the office
of the register or in the General .Land Office within 30 days from the date
of service of notice of such decision.

- EDWARDS, Asdsitant Secretary:

August 19, 1929, Oscar T. S. Sawyer filed application Phoenix,
066378 under the enlarged homestead act for Si 41/2 'Sec. 17, T. 8 S., R.
12 B., G. & S. R. M., and application 066379 under the stock-raising
homestead act for NWV/4 Sec. 17 and NW1/4 See. 20 in the same town-
ship and range. The applications were allowed respectively on
January 8 and 29, 1930. Contest was instituted byvRobert J. Ed-
wards against both entries, alleging the existence of conflicting lode
mining claims; namely, Giant Cactus Nos. 1 Ito 3, located July 1,

X 1926, and Nellie Nos. 1 to 3, located in February, 1929, and tha.t, at
the date the' applications were filed, the land was claimed, occupied
and being worked under the iining'laws. John C. Jamieson, was
allowed to intervene upon allegations of equities in the land based.
upon a claim of ownership of a water right and reservoir for stock-'
watering purposes situated on the SW1/4SW1/4 Sec. 17, acquired un-
der provisions of the State law, and upon further allegation of the

* ownership of one mile of pasture fence on the homestead. . Hearing
was held between all parties on June 1, 1931. The register found
that : " The evidence proves the existence of the mining claims and
the reservoir site. The value of the ore may be questionable, but

: there is no doubt about the mining claims." He therefore recom--
mended cancellation. of both entries as to the land embraced in -the
*reservoir site and land embraced in the Gold Eagle claims Nos. L to
6, inclusive, which, the evidence shows, were located July 1, 1930,
after both homestead entries had been allowed. The contestant tes-
tified that he kept up the assessment work. at all times on the claims
asserted in his contest.: He at the same time characterized the Eagle

* claims as valid, refused to state whether he had an interest in them,
and said " that he did not have them now."

Upon review of the evidence on appeal, the; Commissioner held
that contestant's interest in the land ceased on: July 1, i930, and
that he had abandoned his claims, but the mineral character of the'
enlarged entry was, nevertheless, drawn in issue; that there can be
no valid mining claim without discovery of mineral within its limits,
and that contestant did not sustain the burden of proof and 'show
that the claims were valid or the land mineral in character. : He
therefored (ismissed the mineral contest. He, however, upon con-

182662-33-vol. 54 10
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flicting evidence, held that, the tank, or reservoir claimed .by Jainieson

was situated on the SEUSWI/4 .Sec. 17, and that Jamieson twas in

possession of this' subdivision tunder claim of right and Sawyer.'s

attempt to acquire title thereto was illegal, but as to the water right

filed on the mine shaft in the, SW¼/4SW'/4 Sec. 17, .he. held that:

. The evidence failed to show that .such -use, has been made of it as to

bring it within the 'purview- of Sec. 2339, Revised'Statutes ", holding

the entry for cancellation only as to the SE1/A4SW'/ 4 Sec. 17.

Notice of this decision was served on all parties May 23, 1932.

Jamieson appealed on the ground, that ithe homnestead entry shn,7ld

;be canceled as to the SWI/4 SW'/4 for the reason tha-t wwater-right
' Dappropriation thereon Snder State law was protected by section 2339,

.,Revised Statutes. Sawyer having died in the imeantime, his widow

apptafled0from the action canceling the homestead as to SE/4S 4 ,

contending that the water right, was not valid under the lapw of the

iState. Both of these appeals ivere timely filed. On July 6, 1932,

Edwards appealed. from the Coommissioner's decision. Sawyer's

widow filed a moti'on to dismiss the appeal of Edwards because not

*taken within 30 days from. notice -of tlie. Commissioner's decision.

. The C~ommissioner denied the miilotio ono the ground tihat t he other

appeals, timely filed,.preserved the status, !of`al parties to the litiga .

^.tion even ifthey are not' p'roperly appellants, and that " the case will

.:necessarily have to go to the' Department for consideratioi, at which

. time, in view of the circuLmstances in the case, an examination of the

entire record will be necessary and the riglhts of all parties concerned

will be put in issue." 'The case of Cosby et al.jv. A'very et, al. (24

L.D. :565) was cited as authori ty for this action.

The appeals filed in time driew in qLestion solely the claim of prior

Ipossessory right to part of the land by virtue of Jamieson's appro-
priation of water under the State law,. and required no consideration

.of the question as to the mineral. character of the land or the validity

lof the alleged miniing clainms.
In the case of Cosby et al. v. Aver'y et al.., supra, there was an award

of a town lot, the back end being given to one set of claimants and.

the reinainder, to. another set. One set of claimants appealed, claim-

ing the whole lot. Those. who tiniely appealed necessarily drew in

.question the rights of the others who didnot appeal and entitled the

latter to appear as appellees. -There is no, analogy .in the facts and

t.he case is not in point. RRule 76 of Practice prescribes:.

-:Noticeof appeal from the Oommissioner's decision must -be: served on the

,adverse party 'and filed in the office. of the register or. in. the, General Land

Office, within 30 days from the date of service of notice of such decision.

Rules of, Practice limiting the time: in which appeals mnay be

-.taken and motions for' rehearing made are obviously of the greatest

[Vol
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practical .importance, being necessary .to put. a .period to vexatious

litigation and to secure' to the parties litigant-the termination of

their legal controversies, and, at least in cases inter partes, 'will be

strictly enforced in the absence of a valid excuse or of circumstances
strongly ~calling for the ercise by this Department of its directtry
: and- supervisory power conferred on it. by law. Sheldon v.

(9 L.ID. 668) ;:Julien v. Hunter. (18 L.D. 151); Gracamn v. Lan&ing

(13 L.D. 697); VTradenburg's Heirs et al. v. Or et a.l. (25 L.D. 323).

The evidence as to mineral character. of the, enlarged, entry and

as to validity of the 'claiims asserted as well as those subsequently

made, has, however, been reviewed by the Department, and no error

is seen in the findings of Ifact or in the application of rules of law

-and evidence. Specific.*data in support of conclusions that discov-

:,eries . of valuable c.opper ore had been made on the claims are

conspicuously lacking. ' One witness for contestaht testified.6 to a

ledge of. ore 20 feet. wicde with pretty fair showing in the bottom

.Qf a 100-foot shaft on the SW1ASW1/ 4 Sec. 17, but admitted it. was$

not 'uniform.in value and "' if Lyou go a little ways on the vein

you' lose.it, and then probably you spend a 'lot of 'money trying to

find it again." The witnesses that tetified to ore :shipped after the

entries were made 'did not specify the tract or :the. -laim .from w.whichli

: the ore came,' knew nothing ;Qf the: uvahes of, the :shipAmetand it

can not -be determined whether0 or not the returns' justified further

:operations. Furthermore, it is 'shown that contestant permitted

one Luthey. to relocate the claims .for himself shortly after the

shipment, which operated as an 'abandonment of' cnt estant's erights

(Liqdley on Mives, section 644)', and also discloses that he has no

present rights which can be prejudiced by the decision. There imulst

be 'either a discovery' of mineral, or actual possession of'the..claim:

b tlie claimant thereof .dilientlyengaged in the search for mineral

at the date: of the inception of the chomestead entryman's rights,

e.and if neither of these eonditions' exists the lands can not be deemed

to 'be claimed, occupied 'and worked under the mining law. : United

: States v..Hurliman (51 L.D. 258). 1:AinsworthkOopper CoC:v. Bew

(53 ID. 382; 3834; Themas H. B.t Gida pie '(53 I.'D. -577). Neither

of these .conditions is shown in the present case. The, entryman,
-therefore, did, not make a false statement when he averred in his

application thatthe land was not claimed, occupied orbeing worked

u.nder the mining, laws. There is nothing app a&nt that: calls for

thle' exercise of- supervisory power. by: the. Secretary. : The appeal

:of contestant is therefore dismissed for failure to observe Rule
:: 76 of Practice.

'Turning now to the appeal of Jamieson, it is noticed that his

clail 'is based solely on rights to watecr'on public land acquired under

the law of Arizona, and not under any appropriation of public land
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under Federal law.; The rights so acquired and safeguarded by
dsection 2339, Revised Statutes, are distinct from any right in the
land itself (S i mnons v. Inyo CeIrro Gordo MHining & Power Cor-
pany et al., 192iPac. 144), and under section 2340, Revised Statutes,.
"All patents granted or preemptions or homesteads allowed are, sub-
ect to 'any vested accrued rights" as may have been acquired under or,

recognized by this section. The existence of such right is no bar
to acquisitiop of the land by a timber and stone entry (John H.
Parker, 40 L.D. 431), or a stock-raising homestead entry (Thomas'
: 1. B. Glaspie, 53 I.D. 577),' or other subsequent homestead entries
or locations. See numerous cases, United States Code Annotated,
Title 43, section 661, notes 32, 38. The Department has repeatedly
decided that it is without jurisdiction to determine the question as to

* the right to water, that being a. matter solely within the province
of the State courts. Silver>Lalke Pawer & Irriqation Company v.
City of .Los Angdes (37 L.D. 152, 153) and cases there cited.
Jamieson obtained, at the most, but an easement by the purchase
of the existing, water right. He obtained no color of title or ex-
clusive possessory right- to 'the subbdi'vision' upon which the water
was appropriated and 'used. The only valid challenge he could make
to the entry of Sawyer w'ould be to the effect that the land contained
"a spring or water hole " providing enough water for general use
for watering purposes within the purview of the Executive order
of withdrawal of April 17, 1926, and regulations thereunder (See-
Circular 1066, 51 L.D. 457), and therefore was not, subject to entry.
The evidence shows that the artificial tank or reservoir which the
Commlissioner found was on the SES/4WJ1/ 4 aand was designed faor.
and has been utilized for the :collection and storage of surface water
and consists of 'a dam a few feet high, thrown across a dry wash to
collect run-off water- from the hills, and which at times is dry. The

,ADepartment has held that the above-mentioned withdrawal for pub-
lic water reserve -does not contemplate the withdrawal of tracts
containing mere dry depressions or draws which do not, in their
na~tural condition,; furnish or retain a supply of water available for
public'use. Santa Fe Pacife Railroad Company (53 I.D. 210). As
' for the water in a mining shaft 100 feet deep on the SWI/4 SWlA4
Sec. 17, which -was the subject of water appropriation by interven-
er's assignor for stock-watering purposes', nothing appears as to
source or quantity of flow of the water, 'if any, therein. It is shown
; that it is close to the margin of the reservoir on SEI/4SW1/ 4 ; that
a pump has been installed there which was used on one occasion-to
unsuccessfully unwater the shaft for mining purposes, and on an-
other to furnish 'water for livestock when the reservoir was dry.
It does not appear that' the source of supply for the reservoir is fromra



-54] 0 DECISIONS OF THE DEPARTMENT OF THE INTERIOR 149

-this, shaft, or that it is capable of providing enough water forgen-
eral use for watering purposes, or that it is a public necessity in
that locality, or that it has the true status of a public watering place,
but, to the: contrary; it has been claimed for some yea'rs' under
private 'appropriation by one Mitchell. :Sawyer testified that. at
the time-he filed his application, he saw some dirt thrown up and
supposed it was done in connection with abandoned mining works;
that there -was no water there and no indications of a reservoir and
he had no actual notice of an appropriation of the water at that
time. There are no circumstances disclosed that show the contrary
*or to show that his statement in his application that "there is no
spring, -water hole or other body of water except water which col-
lects in low places during the rainy season" was false..

As the land is not of the character contemplated bby the 'with-
drawal of April 17, 1926,; and as the existence of a vested water
right acquired under State law on part of the land, if any, would
not prevent appropriation of the land under the homestead law,
.Jamieson has disclosed no valid ground for cancellation of any part
of the entry. If his right to the water is in any way7 interfered
with by the homestead claimant, his remedy is in the State courts.
Thomas H. B. Glaspie, snlpra. Unlawfully inclosing vacant public
land by a pasture fence, is the basis of no right.

The decision of the Commissioner canceling the entry as to the
:SElA/SW1A See. 17, is therefore reversed. His refusal to cancel the
,entry as to the SW1/4SWl/ 4 is affirmed.

ASSIGNMENTS, ETC. OF INTEREST IN OIL ANJD GAS PROSPECTING
PERMITS

INSTRUCTIONS

DEPARTAIENT OF' THE INTERIOR,

GENERAL LAND OFFICER

Washington, D.C., January 31, 1933.
Thle COMMISSIONER OF THE GENERAL LAND OFFICE:

In considering assignments or other disposal of interest, whether
royalty, workiing or otherwise, in oil and gas prospecting permits re-
ferred to in paragraph 1-g of the regulations of April 4, 1932, you
will require such: assignments or transfers to include, or be accomu-
panied by, written agreement of the assignees to be bound by :the
stipulations set forth in said regulations of April 4, 1932, before
recommending the approval thereof.
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Th& question of' the qualifications as to citizenship and holdings 
under: the leasing law of assignees of royalty and/or' working interests
need not be determined until ani application for lease is. filed for the
permit lands.-

RAY LYMAN WILBIR,

Secretary.

DRAKE ET -AL. v. SIM [ONS (ON REHEARING)

- : malx f . 0; - Deotde F~ebruary 4, 15933 0 0 0.: 

OIL AND GAS LANDS- -PROSPEOTING PERMIT-xDJIEDs-JAEIRS.

The common law rule which declares a deed to one. that is dead at the
time of its execution to be a nullity is subject to exception, and, assuming
that the rule applies to oil and gas prospecting permits as well as to deeds,
it is within the exception where the Department issues a permit to an
applicant knowing him to be dead at the time and where the intention was
by the formal use of his name as permittee to confer rights upon existing
persons who are to succeed to his property.;

OIL AND GAS LA NDS-PROSPEoTING PERMIr-VESTED RIGHTS-HEIRS-SEcaxvTAa
OF THE INTERIOR.

While an applicant for an oil and gas prospecting permit acquires 1no
property right by virtue of such application that he can transmit or
that can pass to others on his death, yet nothing contained in the leasing-
act or in any other law prevents the Secretary, in the exercise of his dis-
cretion and in the absence of a valid intervening claim, from recognizing:
that the deceased; applicant was entitled to such equitable consideration
as would warrant the granting of a permit to those who would succeed to
or have -an interest in his property.

OIL ANDT GAS LANDS-PpospEOTING PERmTr-ADvERssE CLAIM-CITIZENSHIr -
WAIVER-PROTEST.

In the absence of any adverse, claim, irregularity in the showing as to
citizenship of -an applicant for an oil and gas prospecting permit at the
time the permit was granted may: be waived by the Department and such
irregularity can not be taken advantage of by a subsequent applicant
nor will a failure to comply with the law which is apparent from the
records be ground for protest.

PRIOR DEPAaTMENTv A DEcisiow OVERRULED SO FAR AS IN CONFLICT.

Case of Hagnes v. Snith (50 L.D. 208), overruled so far as in conflict.

WILfuB , Secretary;

Frank Drake et at. have filed motion for rehearing of the Depart-
ment's decision of October 28, 1932, whick affirmed a decision of the
Commissioner of the General Land Office, wherein he canceled a
reinstated oil and gas permit, Cheyenne 044173, of Drake et al., to
the extent of the SWi/4 Sec. 4, T. 36 N., R. 93 W., alind NW%/4 Sec.
34, T. 37 N., R. 93 W., 6th P. M., for the reason that the tracts
were covered by prior outstanding, reinstated, like permit .048600,
issued to North K. Simmons.
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; Specifications of error are as follows:
First.: To hold that an oil and gas prospecting permit, issued to a person :

then deceased, operated to pass any: right to the estate of such decedent. :
*; ' Second. To wholly disregard and to ignore-explicit holdings by the United;

States Supreme Court, cited in petitioner's brief in support, of. appeal, to wit.:
The, decisions'in Hall v. Russell (101 IU.S. 503) Missouri Kansas & Texas
Railway Conpany v. Kansas Pacift. RaiFtIs Con 'pany (97 U.S.. 491); Daien-
port v. Lamb (13 Wall. '418).

Third. To ascribei superior and controlling *weigfht and effect to rulings of-:
the -Interior Department,; construed in the decision whereof review is prayed,:.
as stating: a, rule wholly at variance from that laid down by the United
States Supreme Court in the cases cited.

Fourth. To hold, in effect, although. not in terms, that North K. Simmons
earned or acquired a proper claim to equitable consideration by mete purchase
of 'stock or by contributing to drilling syndicates or associations, said Simmons"

* not being then the holder of :any oil prospecting permit, so far as alleged by
him in his application for the permit which later issued to him, after his death..

Material facts necessary to consider in connection with grounds
of error above set out 'are, briefly, as follow:

The' Drake permit,. covering the tracts above described, was can'-
cfded' September 11, '1928; eflective October 8, 1928, after duel notice ¾
and' without resistance,: for 'failure to comply 'with the drilling ¾
; reuirements. Simmons's 'application for permit, filed November:
28, 1928, was rejected April 3, 1929, as one banned: by the' oil
conservation order of March 16, 1929. Simmons pro mptly applied
for'reinstatement. June 30, 1 931, the' Department approved a rec-'
ommendation of special departmental committee-that this and other ¾
applications be reinstated and' granted,' with -extension of permit to
July 1, '1933. The basis 'of this recommendation was a showing of
contributions in stock :purchase and cash' to a test well drilled: in:
the locality, such being deemed an equity which excepted'thle, appli-
cations from the terms of the oil 'conservation order. November'l
12,-1931, a letter was received from an attorney for North K.
Simmons to the effect that the latter was dead, his estate probated
and settled, and the executor discharged, and inquiring whether
permit could not be issued to'the heirs of North K. Simmons.. By'
letter of November 19, 1931, citing an unreported decision of the
Department of March 16, 1922, entitled JohnI R. Magill, holding 
that by the filing of a complete application for' an oil and gas'
permit the applicant acquires a right that will pass to his legal'
representatives upon his death, and that permit will issue in such o |
a case 'in the name of the applicant, the Commissioner expressed'
the 'view that the permit could be issued in the name of the heirs,
and called upon the attorney¶o furnish proof of the settlement ofI.
the estate, the discharge of the executor, and the names and addresses
of the heirs'.; On December 29, -1931, the Department issued permit
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* f in the name of North K. Simmons for the tracts above described
4 and other lands.

April 5, 1932, application for reinstatement of a group of canceled

X permits, including 044173 of Drake et al., was filed. 'The permit was
reinstated May 14, 1932, and extended to May' 5, 1934, upon a
showing of equities similar to that made by' Simmons, but was held
for cancellation by Commissioner's letter of July 19, 1932, when

/ attention was drawn to the conflict with the prior permit of Simmons
as to the tracts above described. The Department's. decision, affirm-

a ing such cancellation, is alleged to be in error as above set forth.
_ H-When the permit of Drake et al. was canceled October 8, 1928,

all rights thereunder ended. The land became vacant unappropri-:
ated public land, and, it being later held, in effect, that the equities of
Simmons excepted him from the order of March 16, 1929, there:
existed no legal impediment to the allowance of his' application
for the land. Even if the issuance of the permit in the name of

i Simmons was erroneous and it was subject to cancellation,'until
canceled and so noted on the local-records, it operated to segregate

I the land, and Drake et al. gained no rights by the issuance of a permit
i to them. HiramH A. Hamilton (38 L.D. 597); Martin Judge (49.
'L.D. 171) ; HarVey V. Craig (50 L.D. 203-. The grant of appel-

lant's permit was clearly an inadvertence.
The theory advanced on appeal and in the instant motion, appears

to be that North K. Simmons, being dead on the date the permit was
issued, the issuance of the same in his name was a nullity, and the
land therefore remained open for the subsequent grant of a permit
to Drake et al. The appellant concedes that the permit is but a
license, but, nevertheless, insists, under the authority of Landes v.

/ Brant (10 How. 348) and those cases above mentioned in his second
/ specification of error, that the Department is bound to apply the

common law rule, which declares a deed to one that is' dead at the
time of its execution is a nullity.

As to these cases, in Davs'enport v. Lamb and Landes v. Brant,

land patent issued to a. deceased party, and the Supreme Court ob-
served that, had it not been for the act of May 20, 1836 (5 Stat. 31),
providing that the title would inure to and become vested in the heirs,
devisees or assignees, it would result that, under the common law
rule, the patent would have been ineffectual to pass the title for lack
of a grantee. 'In Hall v. Russell, one of the questions was whether a'
settler under they Oregon Donation Act who died after a residence
of less than one year on the land, had by the act, an interest subject
to devise by will. The court held that act required four years' res-
idence to acquire a complete title to the soil, and that he had nothing.
in the land that he could transmit; that by other provisions of the
act his possessory right passed direct from' the United States to

[Vol.
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his heirs. The court observed that under the common law rule, there
could not be a present grant without a grantee. The case of Missou,
Kansas &: Texas Railway Company v. Kansas Pacifto Railway
Company,msItpra, was cited in Hall v. Rssell for the proposition
that a Congressional grant is a law as well as a conveyance, but it-
has no pertinent bearing on the question here.

Whether there is a substantial distinction between the character
and incidents of a permit and deed, sufficient to decline to extend
the rule applicable to the latter to the former, need not here be
considered, for assuming that there is sufficient reason for the:
applicability of the rule to' permits as well as deeds, under the vie'w
that the Department takes, the circumstance of this case constitutes
an exception to the general common law rule, distinctly recognized
by the court, and stated in well-known treatises on the subject.
That circumstance is that both the Department that granted the
permit and the parties that solicited it as heirs of North K. Simmons,
knew that Simmons was dead, and the intention was by the formal
use of his name as permittee to confer rights upon existing persons
who would succeed. to his property.

In City Bankh of Portage v. Plankl (124 N.W. 1001), it was held
that where a deed was made to a grantee well known to be dead,
and the residue of whose estate, which. would include the, land
conveyed if belonging to it, was to pass to a certain person as
executor, subject to a charge in favor of the widow and also to
the possibilities of other claimants against his then unsettled
estate, and all such interests were represented by such person as
executor, and it appeared that the deed was made to the decedent
to protect on the record all such rights by using the decedent's name
to designate the executor in his official capacity, such intention will'
be effectuated by enforcing the deed. in favor of the executor.

The court said:

Appellant attacks the holding that the deed to E. D. Plank was ineffective'
to convey any title or interest in the mortgaged premises. It is a rule
asserted from early times that no grant can exist without a grantee. This
is of course axiomatic. The title cannot pass from the grantor unless it
passes to some one. As a, corollary; it is declared, in many cases that 'a deed
6r grant to a person who does not exist at the time of the grant is void.
Such statements are unassailable if properly understood. If the grant in the
intention of the parties, is attempted to' be made to some person who has no
existence, it cannot take effect. Neal v. Nelson, 117 N.C. 393, 23 S.I. 428,
53 Am. St. Rep. 590. Many technical rules, however, have yielded to more
rational views in modern times. The real intention of the parties is to be
sought and effectuated by courts when possible. If it was the intention both
of grantor and grantee that the grant should be to some pOrson or persons
in existence, that intent may be effectuated by ascertaining under proper rules
of evidence the intention of the parties, although such person' be not desig-
nated by his legal or usual name. W * When .a person well known is
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named, and that person has gone out 'of existence *withouti. the knowledge
of the parties, it may well be that no inference is justifiable that any .one
else was intended; but when the person formerly bearing the name written:
fin the deed is known to both parties to. be dead, the inference is very strong
that by the use of that name they mean to designate not the dead man but
: some existent person or persons. . In- such case the authorities mainly support
the power of courts to inquire into the situation, the general.; design of the
parties, the equities between them, and the like, in order to infer who 'was
intended or who equitably ought to have been.

The doctrine of-this case was followed in Blae v. Brown (195
S.W. 673) where a tax deed was upheld, issued by the county
clerk in the name of the purchaser at the tax sale at the instance
of the purchaser's son. and sole heir, both knowing that the tax
purchaser was dead, the title being held to pass to the representa-
tives of the decedent.

The Plank ease was also cited and applied in upholding a deed
made by a woman naming as grantee a daughter 13 years -aftuer the

| daughter's decease.. Lott v. Dcashiell (233 S.W. 1103).
In Fidelity Securities Company v. Martin (201. Pac. 301) it was

held (syllabus) that:

Where purchaser, pursuant to .a contract with third- person to so do, caused
-deed to be executed in the name of third person, the fact that third person

;had died before execution and delivery of deed to purchaser did not affect the
'validity of the transaction, since in such case the conveyance will be treated
by equity as .one to third person's estate.

See also.Devlin on Real Estate (Vol. 1, sec. 18T; 8 R.C.L., "Deeds,"

sec. The grant of the. permit to North K. Simmons -was, under the
doctrine above stated, a grant to those who would be entitled
to his estate. It is not necessary to justify such procedure 'to rely
upon' the proposition stated in the unreported decision of John R.
M C all, supra, or Haaynes v. Smith (50 L.D. 208), that the rights
of the applicant under such a permit application pass, on his death,

I to his 'personal representatives as other personal property. - On
f 0 ',- {urther consideration, the Department has. held, consistent with the
X views expressed in the oil and gas regulations and other decisions
'of the Department and the courts, that such an applicant 'has no
property right by virtue of such' application that he can transmit

or that can pass to others on his death. iValter Kearin and legatees
| 'iof Peter Fergn, decided June 10, 1932 (53 I.D. 699). In so far as
the cases of John Magill and Haynes v. Snith hold to the contrary,
th'ey are hereby overruled. Nothing is' perceived in the leasing
act or in any. other law that would prohibit tlie Department in the
I xercise of its discretion in the absence of a valid intervening right-
and there was none in this case-to recognize that the deceased
applicant had done certain things that entitled him to equitablek
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.eonsideration, and because of the same to grant. a' pehitto' those:l
.who would succeed to, or have an interest.in, his property. The
permit when granted was a direct grant by; the' Government to the
.persons entitled to his estate, "because of 'existing equities and not
because any property right therein was transmitted by the: deceased
.applicant. No reason is perceived why the specific person or per-
-sons to succeed to the property of Simnmons, or ithe, person entitled
to represent them, may not be definitely ascertained- 'by further
-showings on the part of such -persons, with. a showing as *to their
qualifications, and, if necess the permit reformed to contain
:their names.Any irregularity io citizenship
':at the time The permit was granted could'be -Vaived by the Depart-
.ment 'in the absence of any adverse claim. The, irregularity can not
be taken advantage of by.a subsequent applicant (John B. O'Rourke,'
48 L.D. 215), and if' the failure to comply with' the law .is one
ajparent from the records, it is not ground of protest by a subsequen't
applicant. Purvis v. Witt :(49' 'L.D. 260); Stahl v. Stiffler: (49
L.D. 406)'.. ' ' : :

As to any question whether Simmons had earned:.a: proper claim
for equitable consideration, which is raised by the Ifourth- specifica-
tion: of 'error, nothing, is seen of merit, and it als6o comes too late.
The appellants have not presented any substantial ground, either
from a Jlegal, or; equitable standpoint, warranting the. cancellation
of the permit issued in the name of North K. Simmons, on the faith
:o which grant, according to the showing of an heir, possession has
been taken, and:expenditures incurred in 'surveying and marking the
clalm. The, motion is acordingly

Denied.,

RIGHT OF WAY ACROSS PUBLIC LAND FOR APPROACH TO BRIDGE
LEADING TO COLONIAL NATIONAL MONU[ENT, VIRGINIA

OpiwMon, February 15, 1933

:PtBtLIo LANTDS-RIGHT. TO USE: ANDD OOcUrp-W=WEjE SPEOcIEo LEGISLATIVE

AuJHORITY REQUMnED.

In the absence of speciiec legislation no authority of law exists to grant a
permit to occupy and use Government land for purposes which, in, their
nature, involve a permanent 'right or estate.

RIGHTS I OF WAY-NATIONAL MONUMENT 4 LANDS-AcT OF2 JuLY 3, 1930-
ADMINISTTATIVE AuTHoRITY OF SECRETARY OF THE INTEBIOR.

T-he administrative authority vested in the' Secretary. of the Interior by the
* act of July 3, 1930 (46 Stat. 855), must be exercised within the limnits
prescribed by that act, and does not include authority to grant rights of
way, by permit or otherwise, over Goveranent land within. the Colonial
National Monument, Virginia.
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* FINNEY, Solicitor:
-in accordance with the reference of the Assistant Secretary, I have-

' considered the question submitted by the Director of the National
Park Service regarding the authority of the Secretary of the Interior-
to grant the right to the York River Bridge Corporation to con-
*struct, upon' Goverfiment-owned land within the Colonial National
Monument, Virginia, approaches to a proposed bridge across York-

* River.
The facts involved and the question submitted are stated in the:'

Director's memiirandum as follows:
There is transmitted herewith letter dated January 27, 1933, from the York:

River Bridge Corporation, together with maps submitted by, the Company
showing the site of a toll bridge proposed to be erected over the York River
for the purpose of connecting Gloucester Point and Yorktown, in which letter

application is made for permit to cross over and to erect two bents of the-
viaduct approach to said proposed bridge, on Government-owned land. The right
of way asked for is 80 feet wide and approximately 175 feet in length.

The property in question was purchased by the United States for the Colo--
nial National Monument under authority of the Act of Congress approved
July 3, 1930 (46 Stat. 855), as amended by the Act approved March 3, 1931 (46:
Stat. 1490) and by the Act approved February 6, 1931 (46 Stat. 1069),; from
the Jamestown Corporation. The tract involved is designated as "Parcel.
No. 5 " of certain tracts of land acquired by. the United States in a deed dated
February 16, 1931, from the Jamestown Corporation.

There is-no specific authority of law under which such uses of national
monument property may. be authorized.

It is therefore respectfully requested that this matter be referred to the
Solicitor for consideration and his opinion as to whether or not, if deemed
advisable and in the interest of the United States, the Secretary may legally
grant the right requested by the York River Bridge Corporation by permit or
other proper authorization.,

Section 5 of the act of July 3, 1930 (46 Stat. 855), providing for the,
creation of the Colonial National Monument, reads as follows:

That the administration, protection, and development of the aforesaid national
monument shall be exercised under the direction of the Secretary of the Interior
by the National Park Service, subject to the provisions of the act of August 25,
1916, entitled "An Act to establish a National Park Service (U.S.C., Title* 16,
secs. 1-4, 39 Stat. 535), and for other purposes," as amended.

Sections 1ito 3, Title 16, U.S. Code, relate to the administration of'
national parks and monuments. Section 4 relates to rights of way
for telegraph and telephone lines, electrical plants, canals and
reservoirs, in certain national .parks, : and is not applicable here.:
The granting of such rights without specific authority of Congress
was largely prohibited by the act of March 3, 1921 (41 Stat. 1353)

Rights of way for wagon roads, railroads or other highways over,
and across national forests are authorized, under certain conditions,;
by act of March!3,1899 (30 Stat. 1233; U.S. Code, Title 16, sec. 525),

[Vole
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but' no such authority has been granted with respect to national-
parks and monuments. -

The question here, presented is whether,. in the absence of express
statutory authority, the Secretary may grant. the. right requested,
-by permit or other proper authorization under the administrative
authority conferred by the act of July 3, 1930, supra, providing for
-the creation of the monument and its.administration.

Under the authority conferred by law, the National Park Service,
-under the direction of the Secretary of the 'Interior, is authorized
-to promote and regulate the uses of national parks, monuments, and
reservations, to conform to their fundamental purposes, to supervise,
imanage, and control the same, to make and publish rules and regula-
'tions for the use and management of the parks, and further, the
Secretary of the Interior "may also grant privileges, licenses, and.
permits for .the use of land for the accommodation of visitors Sin the
various parks, monuments, or other reservations, but for periods not
exceeding twenty years."

The administrative authority thus" conferred must be exercised
within the limits prescribed by the applicable acts of Congress.

*: ' The question as to the authority of administrative officers to grant
:rights or estates for certain purposes in real property belonging to
the .Government .has MbeenconidereS 'b the k- Att-ryGemneral in:
-numerous decisions concerning military reservations.
. In an opinion 'dated November: 27, 1928 (35 Op.A.G. 485), involv-
ing the question as to the power of the Secretary. of War to issue
revocable licenses or permitsgfor use of Government property for
railway purposes, the subject was reviewed at considerable length.
In that opinion, among other things, it was said:

The Secretary of War, has no power to grant any permanent right or estate
for railway purposes in real property belonging to the.' Goernment, and there
is no express statutory authority for the grant of revocablelicenses.or permits'
for temporary -use ofGovernmefftp oerty for railway3purposes, but it has long
been the practice for the Secretary of War to grant revocable licenses for the
use of parts of military reservations, and the long-continued exercise of this
power. and the open use of Government reservations by such licensees without
legislative objection from Congress implies the tacit assent of Congress to
this custom.

* * * ', ' * . * .* .: ::

As long ago as 1878 the Attorney General, in IG Op. 152, held -that although
-the Secretary of the Navy had no power to grant to the city of Chelsea any:
legal title or permanent'right to maintain a sewer on naval hospital grounds,
tthe ;coutd grant a revocablermit to the .city to. proceedowith the 'construction
and Operation of the sewer, peeding application to og o grant of a
pernaiient right.

In 19 Op. 628 it was held that a revocable license could be granted. by 'theX
Secrecary of War for the construction of an irrigating ditch through a military
reservation Sand in that opinion the Attorney General referred to cases where

4d15S71
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revocaole permits had been: granted for :the construction and operation. of
railways on military reservations.,

In 22 Op. 303 it was held that the Secretary of War could grant a revocable
license for the ereetion on a military retervation of a building to be used as an

Indian mission and quarters for necessary teachers.
In 22 dp. 240 it was held that 'the6Secretary of War had authorityf to grant,

a revocable license to a street railway company. for the location .off a street!
railway line across the Washington Aqueduct Reservation.

In 30 Op.. 470 it was held that a revocable license could be granted.to a rail-
road, company to construct and maintain 'a line of railroad over Government
land at the south end of the Aqueduct Bridge.

The opinion in.21 Op..537, which related to an application for permission to
erect. a Roman Catholic chapel on the military reservation at West Point, and
in which it was held that, the Secretary, ofWar; had no power to grant the per-
mission, is not ineonsistent with the other opinions referred toJ. In the West'
Point: case the application for permission to. erect the' chapel contained a con-

ditfdn that after its c'mpletion the property: would be taken over by the United
States and permanently maintained. That -case, therefore, did not 'involve a
revocable'license.' ,.,- :. :- n ;-:.: .- E : . -- '': - 0 0

*- * * * : * " -.- * ' -- , .* 

The .essential thing, is to preserve unimpaired the title of the' United States
and its right at any time to oecupy and use'its prolperty and t& prevent any

use by the licensee which would permanently damage o~r destroy' the property
for governmental use. If the, permit is revocable. at will by. its terms, and

if the structures which the'. licensee proposes to erect are. capable of .behi.g
removed in case of revocation, and if upon revocation the land may be left
in suitable conditionf for Government use; the' fact that the;'licensee expects
that the United States'may not "soon find itx to its' interest to .revoke thei
license has no real bearing, on: the legal situation.

The above- opinions suggest the limitations within which the au-
thlority of administrative' .officers to grant permlission for the 'use dof
Government property' reserved for military purposes may be exer-
cised, and .the principles .announced are believed -applicable to, the
case here presented. -It appears that no Epower exists 'to grant a
permit to occupy and -use Government-i property for purposes which
in their- natuird intve' a pfrmalnent' right odr'Ve-state, withlout specific

Te improvemen1t here concerned clearly; contemplates a substan-
tially permanent ,right. 'NWhile: in my-view, the granting of' a rev-
ocable permnit affecting Government-owned property within the
Colonial National Monument for bhe purposes here proposed, with-
out express 'statutory authority, '-would -be 'uLl'nauthbrized, it conclu-
sivel appears, 'that the -gaht of 'the' rirht r quested for perihanent
occupancy and use df'the Government prQperty for, such purposes,
ey7en ' tho~ugh' ditS ,be;: deemll.ed .,,in.the interest of, the United States, is ,:
not withinithe authority 'conferred upon the Secretary of the In-
terior by existing.': law. - The question" 'submitted -by3 theo"Dfirectodr of
the NationslPPatk Skrvice, therfei snswrea the' negatve.

[Vol.
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. Authorityr for the use of the, Government property for the pro-
posed purpose, :if it appears' advisable and in the interest of the
United Stfates, may be sought through appropriate legislation. .
..Approved:

JOHN H. :EDWARiDS,

Assistant Secretary.

STATE OF INEW MEXICO

i : t ::: :.Decided Februry j/,17S ..........., P1...3-

So[oo0L LAND-INTDEMNIYY-FBAGTIONAL TowNsrn-PaoTn.AcrroNi SirvxY.

School land. indemnity may be allowed for loss based upon the fractional
'coildition of a township even though the township is only partly ssuiveyed
where sueh loss is' sh6wn by :a 'protrf tion survey of the unsurveyed portiofi
embraced within a reservation added to the portion actually surveyed

PriOR DEPARTMENTAL DEcI4Ok OVERRULED.

Decisidn in case of State of Nesow euo (49L-D. 314), overruled.

EDWARDs, AssistantSecretary:.. .

The State:of New Mexico: appealed from decision of the'- General
Land Office dated 'August, 10, 1932, holding for- cancellation inidem-
nity; selection for the SE¼NW1/4 .and NE14SE1/4. Sec. 10,T> 18 'N.,
Rl.: 2, W., NMPM., :.subjact to the right ;:to file new and 'vhlid base
therefor;'

Complaint is-made of that part of -the decision which refused to
recognize as valid base:the area of 62.50 acres: claimed for- loss in'T..
1% S., 1R. 10 -. , based& upon- 'fractional' condition- of that 'township.
The claim was denied because the township is 'only partially
surveyed.

It appears that the -two western tiers of sections in that township
have been surveyed, showing. an area of 7519.92 acres.- The balance>:
of the township is within the Lincoln National Forest, 'with the'
exception of three sections.

'It:is stated jin the said decision thata protractioiial diagram of
:thie Lincoln National Forest shows Sec. 36 to be fractional, !vwith an
estimated area of 390 acres. The total' estimrrated, area of that ''part
of.the township within the reservation is not stated, but .the record
indicates that the township contains-well over 17,2800 aores,-'whicht
amount, under the grant to -New Mexicoj would entitle the State to'
four sections. - ' -

in order to expedite the adjustment of -school; grants'td' the' States,
it is the dnty of the Secretary of 6the'iiterior: to deterinifie bypro-
tr'aiction or' o6therwise the number of sto nships that will'be ifrculhed

or so II W -b h d- d ;- -S -; ,. T i

:159,'



160 DECISIONS Ot THE DEPARTMENT OF THE INTERIOR [

within reservations and where the townships are found to be frac-

tional it is, of course, necessary to. estimate the' area thereof as, a.
* .basis for calculating the area of indemnity to be, allowed for loss

to the school grant on account of the fractional township. An esti-

mate or approximation of the area arrived at in that manner is a

proper basis for 'an indemnity selection for loss by reason of the

* township being fractional. See State of California (20 L.D. 103).

The. decision in the case of State of New Mexico (49 L.D. 314),

which announced a rule to the contrary, is hereby overruled.

A:s regards unsurveyed townships outside of reservations, there is
no authority for estimating the are~as by protraction for the purpose

of adjusting school grants, but where there has been sufficient sur- i

vey of the township whereby 'it is m ade certain that a school section

is lost, to the State, indemnity for such loss may be allowed, even

though the fractional township has not been subdivided. See State

of Oregon (10 L.D. 498).
In the instant case, the area of the township within the reservation:

should be determined by approximation, and if the area .so deter-:

mined when added to the surveyed area outside the reservation is

such as to leave no doubt, as now appears probable, that the said

fractional township contains 17,280, acres or more', then the State

should be allowed an area equal to four sections for that township.

The decision appealed from is i modified. accordingly, and the case

is remanded for further appropriate action in harmony herewith..-
Modified.:

AUTHORITY TO CANCEL PATENT OF INDIAN ALLOTTEE AFTERX
LAND IS INCUIMBERED: BY LIEN-ACTS OF FEBRUARY 26, 1927,
AND FEBRUARY 21, 1931.

Opilvtoq?, February 18, 19d 3

INDIAN ArzoTmMENT-CANoELLATIaoN OF PATENT-ACTS OF FEBRuJAtY 26, 1927,

AND. EsRUAEY 21, 1931.

While in the acts of February 226, 1927 (44 Stat. 124T), and 'February,

21t, 1931 (.46 Stat. 1205), the express limitations upon the authority of the

Secretary of the Interior to cancel patents in fee to Indian allottees do not
include one forbidding such cancellation where the allottee has conveyed

an interest in oil and gas royalty rights
1 since patent in fee was issued,

* -* such conveyance would bring the case within the spirit, if not the letter,

of the inhibition contained hin said acts.

INDIA .. ALLoTmEN.T-'CANCELLATIQXN OF . PATENT-AUTHORETY OFr SECRTAERY OF
T0i ;A ~E I 5 T OFFC C grss ST PA?.- RXD 

TH~E IN Io- TS o, GM PAVTENT..

The acts of February 26, 1927, and February 21,' 19,31, authorizing ' the

Secretary of the Interior to cancel patents'in fee, issued by him to Indian

allottees upon his own initiative and without request or consent on the

part 6f the6Inditn, make no provision for conditional cancellation of such

[ Vol.:
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patents, which form of cancellation would also be inconsistent in principle
with the purpose of such acts, which is to restore the land to the same
status as though such fee patent had never issued and to issue a new trust
patent having the form and legal effect of one issued under the provisions
of the act of February 8, 1887, and amendments thereto.

INDIAN ALLoTMENT-ACTS OF FEasuAnY 26, 1927, AND FEBRuARY 21, 1931-
CANCELLATION OF PATENT IN FEE-LEGiSLATIvE INTENT.

The language of the act of February 26, 1927, and of the supplemental
act of February 21, 1931, evinces an intent on the part of Congress that
patents in fee simple issued to Indian allottees before the expiration of the
trust period or authorized extensions thereof should not be canceled by
the Secretary of the Interior if the land involved is not free of liens attach-
ing subsequent to issuance of the. fee simple patent.

INDIAN: ALLOTMENT-CANCELLATION OF PATENT--OIL AND GAS ROYALTY OUT-
STANDING.

Where an Indian allottee applied for cancellation of the patent in fee issued
to him by the Secretary of the Interior upon that official's initiative and
without the Indian's application or consent,. and the allotment has since
become subject to an oil and gas royalty interest, cancellation of the
fee patent is not authorized.

FINNEY, Solicitor:

You have requested my opinion upon a question arising under the
acts of February 26, 1927 (44 Stat. 1247), and February 21, 1931
(46 Stat. 1205). These acts, which will be respectively referred to
hereinafter as the original act and supplemental act, read:

Original act.

That the Secretary of the Interior is hereby authorized in his discretion,
to cancel any patent in fee simple issued to an Indian allottee or to his
heirs before the end of the period of trust described in the original or trust
patent issued to such allottee, or before the expiration of any extension of
such period of trust by the President, where such patent in fee simple was
issued without the consent or an application therefor by the allottee or by
his heirs: Provided, That the patentee has not mortgaged or sold any part
of the land described in such patent: Provided also, That upon cancellation
of such patent in fee simple the land shall have the same status as though
such fee patent had never been issued.

Supplemental act.

Where patents in fee have been issued for Indian allotments, during the
trust period, without application by or consent of the patentees, and such
patentees or Indians heirs have sold a part of the land included in the
patents, or have mortgaged the lands or any part thereof and such mortgages
have been satisfied, such lands remaining undisposed of and without incum-
brance by the patentees, or Indian heirs, may be given a trust patent status
and the Secretary of the Interior is, on application of the allottee or his
or her Indian heirs, hereby authorized, in his discretion,, to cancel patents
in fee so far as they cover such unsold lands not encumbered by mortgage,

182662-33-von. 51 1
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and to cause new trust patents to be issued therefor, to the allottees or their
Indian heirs, of the form and legal effect as provided by the Act of February
8, 1887 (24 Stat. 388), and the amendments thereto, such patents to be
effective from the date of the original trust patents, and the land shall be
subject to any extensions of the trust made by Executive order on other allot-
ments of members of the same tribe, and such lands shall have the same
status as though such fee patents had never been issued: Provided, That
this Act shall not apply where any such lands have been sold for unpaid taxes
assessed after the date of a mortgage or deed executed by the patentee or
his heirs, or sold in execution of, a judgment for debt incurred after date
of such mortgage or deed, and the period of redemption has expired.

Pursuant to the foregoing statutes, Rush Roberts, Pawnee Indian
allottee No. 29, has applied for cancellation of the patent in fee
issued November 30, 1917, by the Secretary of the Interior upon
his own initiative and without an application from the allottee.
The patent covered 120 acres of land allotted to Mr. Roberts and
described as the E1/2 NE1/4 and NW/NE14 Sec. 10, T. 22, N., R.
6 E., in Oklahoma. An abstract of title presented with the record
shows that subsequent to the issuance of the patent, Mr. Roberts,
by an instrument executed June 8, 1920, conveyed to one T. J. Redd
an undivided one-half of his one-eighth oil and gas royalty rights
in the 120-acre tract; that Mr. Redd, by instrument executed Feb-
ruary 10, 1921, conveyed to Mrs. Jane T. Redd one-half of the
interest so acquired; and that by a judgment of the District Court
of Pawnee County, Oklahoma, handed down June 2, 1924, in case
No. 6077, T. J. Redd and Jane T. Redd v. Rush Roberts and Rose
H. Roberts, the plaintiffs were adjudged to be the owners in equal
shares of a one-half interest in the oil and gas royalty rights in
the land under consideration, subject to certain conditions not
here material. Other than these outstanding oil and gas royalty
interests, Mr. Roberts, the patentee, appears to still retain the
unincumbered fee simple title to the lands.

Efforts to obtain relinquishments of the rights of T. J. and Jane T.
Redd having proved without avail, it has been suggested that the.
*patent in fee be canceled conditionally; that is, such cancellation to
be made expressly subject to the rights vested in the Redds under the
above conveyances and judgment of the District Court of Pawnee
County.

The question thus presented is whether the acts above mentioned
authorize such a conditional cancellation of the fee patent.

The object of both statutes, of course, was to correct or remedy the
administrative error of casting the fee title upon the Indian without
his application or consent, by authorizing the Secretary to cancel the
patent so issued. The authority to cancel, however ,is not absolute.
Rights acquired in the patented lands by purchase or mortgage could
not, of course, be invaded or taken away without due process of law,
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and Congress was. careful to protect such rights from: iIpairment by
placing .a limitation upon the Secretary't authority. This was done
in the original act by withholding the pmower conferred in all cases
where the patentee had " mortgaged or sold any part of the land;."
Likewise in the'supplemental act the authority to cancel extends
only to: " unsold lands not encumbered, by. mortgage," with the. fur-
ther limitation that the act should not apply" where any such lands
have been sold for unpaid taxes assessed, after the date of a mortglage
or deed executed'by the, patentee or his heirs, or sold in execution of',a
judgment for debt incurred after date of such mortgage or deed, and
the period of redemption has expired." : The express limitations upon
the authority of the Secretary thus do not extend to the instant case,
mu which the title of the patentee is subject only: to the interest ac-
* quired and now held by T. J3. and Jane- T. Redd in the oil and gas 
royalty rights. Nevertheless, it is fairly plain, upon principles-well
stated in an opinion by former Solicitor Patterson (53 I.D. 325); that
an unconditional or t qualified cancellation of 'the patent would not
be' authorized. In that opinion,'which discussed at length the- scope
of the Secretary's authority under the original act,'the Solicitor 'said:'

The limitation upon the power'of 'the Secretary of the Interior to take any
action. that would deprive parties in' interest of: any rights of ' property is
imposed by the guaranty of the fifth amendment to the Constitutiion,' andl the
limiting proviso' of the act is but a recognition by Congress of the principle
and a declaration that in the administration of the act no proceedings should
be taken which would have the appearance of an invasion of the constitutional
guaranty against the deprivation' of property without due process of law.
While the proviso extends only to, cases where there has been a sale of all or
a part or: a mortgage of the land, the effect of the coinstitutional guartaty.iq'
to protect all. other valid property rights, such as' judgments or otber liens,
and an attempted. cancellation of the patent would not ipsoofaoto destroy these,
as the right to still assert them in the courts:'would be undisturbed unless
Colkgress.by the act of February 26, 1927, supvm. intended to' invest the Secretary
of the Interior withb judicial 'power to decide the rights of the'-holders,-'of
outstanding liens, and only then where by due process- they are brought into
the proceeding and given their day in court. In my opinion, Congress did not
intend to confer such authority and' unless: an ittention to do so is clearly
expressed the Secretary should' hesitate to assume it. Such matters are more
properly for the courts, and, in all cases where applications are made by the
holder of the fee simple-patent for cancellation of it the applicant should first
be required to show that the title, real. or apparent, was free of all liens
attaching subsequent to its issuance, and where such liens appear, action look-
'ing to cancellation should -at least be deferred until' some court of competent
jurisdiction has adjudged them invalid.

Cancellation of the patent subject to the royalty interests of T. J.
and Jane T. Redd seemingly would afford protection to those inter-
ests and at the same time afford the Indian the relief contemplated
by Congress is so far as it may be done. That such a conditional
cancellation of the 'patent was neither authorized nor contemplatedk
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however, is made plain by the declaration in both the original and

supplemental acts that the object of cancellation is to restore the

land to " the same status as though such fee patent had never issued."

'Obviously, this end can not be attained where, as here, property

rights have been acquired and are outstanding in other parties.

Moreover, the supplemental act provides that upon cancellation of

the fee patent a new trust patent shall bce issued to the allottee or his
heirs of the form and legal effect provided by the. act of February

8, 1887 (24 Stat. 388), and the amendments thereto. Patents so

issued declare, in conformity with the statute, that the United States

-will hold the land in trust for the sole use and benefit of the allottee

or his heirs, as the case may be, for a definite period, with the solemn

promise to convey the fee at the end of that period-unless the time

be extended by the President-discharged of the trust and' "free of

all charge or incumbrance whatsoever." So long as 'the title is
burdened by rights or interests subsisting in third parties, such as

now rest in T. J. and Jane T. Redd, it is obvious that this promise
to convey the unencumbered fee title at the end of the trust period
X can not be fulfilled.

For reasons stated, it. ismy' opinion that cancellatioin-of the patent
-in the' form suggested is not authorized. '

-Approved:
Jos. 'M. DIXON,

First Assistant Secretary.

EXTENSIONS OF TIME UNDER POTASH PERMITS-ACT OF MAY 7,

1932 (47 STAT. 151)-CIRCULARS 926 AND 1274: (50 L.D. 364;
53 I.D. 704) SUPERSEDED.

INSTRUCTIONS

[Circular No. 1292]

DEPARTMENT, OF THE INTERIOr,
GENERAL LAND OFFICE,

Washington, D.C. February 23, 1933.

REGISTERS, UNITED STATES LAND OFFICES:.

By the act of Congress approved May 7, 1932 (4T Stat. 151), the

Secretary of the Interior was authorized to grant an extension of

time for a period of two years on any potash prospecting permit

issued under the- act of February 7, 1927 (44 Stat. 1057). The act

is as follows:

Be it enuoted DVy the Senate and House. of Representatives of t7be United

states of Amierica in Congregs assembled, That the Act approved February

7,. 1927, entitled 'An Act to promote the mining of potash, on the public domain',
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is hereby amended by adding thereto a section to .be numbered 7, reading as
follows:

'See. 7. Any prospecting permit issued under this Act may be extended by
the Secretary of the Interior for a period not; exceeding two years, upon a
showing of satisfactory cause,'."

Accordingly, a permittee who .has been unable to complete pros-
pecting and who desires to prosecute further prospecting, may,,. if
She-shows;.atisfitry cause; be granted-an extension off tirhe-fobr nbt
exceeding two years, upon filing an application therefor, accompanied 
with his owl affidavit setting forthlwhat efforts, if any, he has made
to comply with the terms of his permit and the reasons for failure
fully to comply therewith, such showing to be corroborated by the'
affidavit of at least one disinterested person having actual knowledge
of the. facts.,

In any case where the permittee is required to maintain a bond
ander his permit, he must furnish with his application for extension
a properly executed assent by the surety to the extension of his-bond
to cover the life of the permit as it will be extended if an extension
is granted, or furnish a new bond.

The application for extension should'tbefiled-^in the localla'rid-office,
having jurisdiction over the land involved prior to the cancellation of
the permit and should state, what the plans are for continuing pros-
pecting work with information tending to show that the work may
be- completed within the time, if extended.

Since the life of a potash prospecting permit may be extended be-
yond two years for which granted, it does not automatically expire
at the end of that time. i Therefore, until such permit is canceled
by the affirmative action by this office or the Department, after per-
mittee has had an opportunity to show cause, it is a bar to other
filings of like character for the same land. -

These instructions: supersede those contained in Circulars Nos.
926 and 1274:-

0 --SC Xl-.gv~..he. idstpublicity pssible to0 these instructions
without expense to the Government.

C. C. MOORED ,Commmsoner.
Approved:

JOHN H. EDWARDS,
Assstant Secretary.

H. LESLIE -PARKER ET AL.

Decided February 23, 1933

M-rMNe<-nG2 nr-DOI-,-Oi'AND- -GAS. LANDS-OIL . PLACER~..rt-.0 00e 0t

An application for patent to an.oil placer claim based upon a discovery of
oil in a certain well thereon must be rejected, where the well was drilled



166 DECISIONS.0 OF TH-E DEPARTMENMT OF' THE' INTERIOR

under the authority of an oil and gas permit granted under the Leasiny.
A Act of February 25 1920.

OIL AND GAs LANDS-PROOF.

In the proof required in oil and gas claims, geologic inferences 'can not be
allowed, to prevail over the results of actual tests made of the sand

* penetrated h

OIL AND GAS LANDS-LOCATION-WorKa LooKINc TO DiscovERY oF OIL: OP. GAS.

The -mere making within a period of several years' geophysical examinations
to determine the structure of an area including an oil placer to which claim
is asserted, and endeavors to induce oil companies to employ their financial
resources. in drilling further test wells on the claims, do not. constitute
diligent prosecution of work within the mieanilng of the mining laws.. 

: .IL AND GAS LANDS-PnOSPECTING PzaMJT-ELECTION.

One who elects to take an oil and gas permit is bound by -such election;
and rights under the mining laws which might otherwise be. asserted must
be'deemed abandoned.

OIL AND GAS LANDS-PROSPECTING PERMIT-PLACER MINING LAST-DiscovErY.

The basic conditions authorizing the grant of a prospecting permit under
section 13 of the Oil and Gas Leasing Act are that the deposits belong to
tihe United States and the land. applied for is not within the' geologic
structure of an oil and gas field, and an application under this section
is inconsistent and incompatible with a: vested right to the oil and gas
deposits under the Mining Lav Wby --virtue' of the discovery df' valuable
deposits of oil thereon. -

OIL AND GAS LANDS-TEST WELL-Pr.-cER MINING CLAIMI-ESTOPPEDt.

One who is granted permission to drill a test well under the provisions of
- section 13 of the Oi and Gas Leasing Act,' who does not at the' time

disclose that he' is a claimant under the placer mining'laws, is' estopped
ifrom afterwards, making suchu elaim.

OIL AND GAS LANDs-PRosPEcTING; PRamiT-APPLIOATION :oa : PATENT IJNDEr

MI'NERiAL LAw-BURDEN oF CONTESTINQ.

Where an oil and' gas.prospe'cting permit w as granted prior to the publication'
of an application for patent to the land under the. Mi.neral' Law it is the
duty of the patent applicant to contest the permit and: "not the duty of
the permittee to adverse the patent application.

OIL AND "GAS LANDS-LOCATnor-DiscovErp-DEFPAETMENTAL DEcIsIoNS CITED.

Case of Oregon Basin Oil and Gas Company (on rehearing), 50 fL.D. 253
cited and followed; cases of Freeman v. Summers- .(52 L.D. 201) and
United States v. Ruddock (52 L.D. a13, 323) distinguished.

WILBUR, Secretary:

ov.ember 7, 1930,1H. Leslie Parker, M. D. Wheeler, S. B. Wheeler,
L. S. Worthington, R. S. Rbioads, ~and Calvert C. Kirk filed appli-

cation Cheyenne 051990' for' patent to the Middy No. 16 and Middy
No'. 21 oil placers, covering respectively the SE¼/4 Sec. 14 and NE1A4
Sec. 23, T. 35 N., R. 77 W., 6th P.M.. April 23; 1931, adverse pro-
ceedings were directed against the application, and on June: 9,

L N-0Iel
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1932, upon dconsideration of the evidence adduced at a hearing, of
the cause, the Commissioner of the General Land Office.,reversed

* the local register and, held that no discovery of oil or gas had been

made on either claim prior to February .25, 1920, the date of the

: passage of the Leasing Act, and that the work then in prosecution
: looking to discovery of oil was not~diligently continued to discovery.,
and that no discovery was made at ahy time for the benefit. of these :
* claims. lb He therefore held the claims void and the application' for

rejection. Applicants have appealedQ specifying errors of both law
and fact..

The f undisputed evidence shows. that the locations, were made in

December, 1916, upon lands that are a part of the:" Midway Dome."
In 1917, Marion N. Wheeler procured an oil and gas lease: from the

then title-holders of these two and other adjacent oil placer claims

and in accordance with a. drilling contract he made with the Pro-

ducers: Oil Company, which, among other things,' provided. that

"as soon as oil or gas in commercial quantitiesLis found lessors will

apply for patent anddlessee will pay costs," a. well was begun,. May
19,1917, in the northwest part of Middy 16 and. drilled to the depth
of 3850 feet, and abandoned on September 19, 1918, because of the
loss of the drill stem and failing attempts to find it... Wheeler there -

after made a similar contract with the Midwest Refining Company

to drill a well to a depth of 4500 feet unless the Wall Creek Sand I

was sooner. encountered. Under said contract a -well wias begun
December 30, 1919, on the northwest part of.,Middy No. 21, and

called Midwest .No.. 1. This well'was. abandoned December 13, 1920,
' at a depth'of 2730 feet because of a crooked hole. Under the require-

ments of said contract, the drilling rig. was skidded about 100 feet

and a third well begun on Middy No. 21, called the MidwestNo. 2.
It was begun March 12, 1921, and drilled 4822. feet'.to the First.Wail .
Creek sand, wherein was disclosed a minor -showing of gas and heavy

and, dead oil. This well. was, abandoned. August 16, 1923, at said

depth, because the: w.yell, by successive tapering in size, became tpo

small to' drill deeper.' No' further exploratory; operations *or 'devel-.
o pment work of any kind followed upon either. claim until a drilling
cellar was dug- and rig erected in April, 1930, a well spudded in

.May 4, 1930,. by the Midwest Refining Company, on the Middy 21,
' and completed in November, 1930. In this well oilI.in-commercial
quantities was encountered at about 4800- feet 'in the Second Wall

Creek sand andcalso 'at about 6000. feet in the Middy sand. ' .

The well is identified in the testimony. a 11A,.,which the records
of this, Department show was drilled by-permission of the Secretary
of the: Interior, given April 24,' 1930, as a test well on the land
covered by permit application of Stacey.E. Boyer, Cheyenne 048864,

- : . f S , f . . . z . i- -X. . D Li ; - d . . :e
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approved for reinstatement'February 24, 1930, and issued May 9,
1930, and embracing the land in question. :Boyer and the :Midwest
Refining Company, with whom he had a drilling contract, joined
in the request to drill this well, and petitioned to have the area
within this permit included in an area covered by a development
program set forth in a cooperative drilling contract made July 6,
1929, between certain other holders of oil and gas permits on. the
Midway structure and said company, 0which. program had there-.
tofore been approved by the Secretaiy,: October 2, 1929, to the
extent of authorizing two test wells to be drilled. The order of the
Secretary of April 24, 1930, consented to the inclusion of Boyer's
permit area in that covered by the cooperative drilling contract and
permitted drilling of one of the test wells theretofore authorized on
such permit area.

To this cooperative drilling contract, to which Boyer became a
party, H. Leslie Parker, M. N. Wheeler, and other of these appli-
cants for patent were parties .or beneficiaries thereunder, and it was
presented for approval in their behalf in the character of suppliants
for extension of time upon certain oil and gas permits in which
they:had interests.,

After the abandonment of the 'Midwest No. 2 well in August. 
1923, until certain road-building was begun in February, 1930
preliminary to the drilling of the 11A well, all that was done to-
wards further exploratory work by these claimants and their associ-
ates was the making of geophysical examinations with torsion bal-
ance and- magnetometer to obtain or confirm. data, lrelating to
structural geology and endeavoring to induce a number of large
oil companies to enter.into drilling contracts and test the structure
covered.,by these claims and numerous other holdings under permits
or' other claim of title.':

All of the: wells mentioned passed through the~ Shaninon sand,
encountered from 2400 to 2430 feet. Thii.%sad wri s fd. to be<
parted by a layer of impervious shale seven or eight feet thick, the
upper measure of which sand was about 25 or 30 feet thick and the
lower 10 to 15. When this sand was reached water rose in the well
in one:instance to 2)0 feet from the surface. The back pressure when
the lower Shannon sand was encountered in the well first drilled
with, rotary :drill amounted. to 1-100 pounds per square inch, and
the water in the Midwest We'll No. 1, drilled with cable tools, ex-
erted at similar depth ar like pressure of 1000 pounds per square
inch. In each of the three wells first drilled indications of. oil and
the i presence of gas were revealed. The showings thereof in< all
three wells. as detailed by the6witnesses were substantially the same,
thebmost pronounced being described as bubbles: of gas, froth or cut
mud: extending across the entire fluid stream, having a distinct
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odor of petroleum, 'which wheni ignited would explode a throw of
flame four or'fivor r less feet long. Rainbow colors were noticed in
the bubbles and film, indicating the presence of oil. 'The gas could
be ignited at will from off the bailer. In none of these wells was, any
attempt made to ascertain the volume of gas encountered by sh t-
ting off the water, and the drilling was continued without interrup-
tion below the SShannon .sand, although it appears that the question
of testing' was raised but not. attempted in the first well drilled, and
also considered when the, gas in the Midwest No. 2 was encountered,
but put. aside because such a test would involve the loss of a string
of casing and imperil the chances of -reaching .the objective, the
First Wall Creek sand, by reason of the inadequacy of the type of
drilling rig then available for such drilling. The drillers of the
Midwest No. 2 and 11A wells testified that they were instructed to:
disregard the Shannon sand.

A scout for another oil company, who kept track of the drilling
through the Shannon sand in the first well, and-who detailed what.
he saw as to . disclosures of oil and gas, testified that when the
drilling of that sand was comnpleted "our interest was pretty well
washed up," as he figured that the, Wall Creek sand was', too deep
to be commercial, and no production; had been established; that
though heebelieved the Shannon sand was not then adequately tested
he could not say a commercial body of oil was disclosed. I The two
drillers who drilled Midwest No. 2 testified also in substance that
they paid little attention to the showing of oil and gas in this well
fat the time and did not think it amounted to much,, but that later
experience in drilling the Shannon, sand in the Salt Creek field,
where: gas in, commercial quantities was shown to have been
smothered. or killed by similar water pressure, had led them to
change their opinion as to this well. :

Like views were- expressed by defendants Wheeler and Parker 'in
their testimony, the latter stating that. he 'considered the yell :com-in
mriercial w hen tegas showing was disclosed. Wheeler gaveX what 
he termed a "' rough estimate " and- Parker what he termed a "de-
pendable guess " that' from 1,500,000 to 5,000,000 cubic feet of gas
per day would have been shown in any of the three wells, as coming
from the Shannon sand, had a proper test thereof been, made., B-oth,
of these defendants, however, admitted the execution and presenta.-
tion to the Department of affidavits made by 'them in the character
of oil and gas permittees under permits on. the Midway structure
in connection with applications for extension thereof and for per-
mission to drill test wells on the Midway and other structures.
These affidavits, 4after specific reference to .the wells which the
affiants now assert resulted in adequate discoveries of gas in suffi-
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cient volume to'be commercial, contain statements that " substantial

showings of oil and gas were obtained, but not sufficient for profit-

- able production:': * * *' and notwithstanding the discouraging

results so far (the affiants) are still desirous of testing said lands

in said three fields," and other statements of like import.

The District 'Geologist for the`'Midwest' Company, called by

defendants, testified to th6- eflect that the various formations between''

X the oil sands on the Midway Dome, so far as known, are, impervious

and there is no disclosed faults from which migration of oil or

gas from one sand to another could 'be inferred.

The Commissioner rejected the contentions of the defendants-

' (1) That the showing in the three wells first mentioned constituted
* valid discoveries of: oil or gas; and

(2) That' the drilling of well 1hA was diligent prosecution of

work in behalf of these asserted oil placer claims.

; In both of these rulings the Commissioner was clearly right. The

- evidence shows that the actual disclosures of oil or gas in the three

first wells were negligible and inconsequential. The conduct of the

claimants and their lessee thereafter convinces the Department that

they were in no wise induced by what they saw or found; in the

Shannon sands toorely upon them as a discovery or to expend further
time or money in, the hope of developing therein oil or gas in

commercial quantities. 'On the contrary, their'objective was there-

after the sand that laid below. The so-called estimates of gas volume

in these Dwells is mere surmise, with no demonstration of -its proven

presence in such quantities; and their assertions now as to their

beliefs that there'was adequate discovery are not compatible with the

statements and position taken in the affidavits: mentioned. The rea-

soning that because a head of water in a 'well; elsewhere,: comparable

with that disclosed in these wells, smothered! and suppressed gas in

sufficient quantities to be commercial, theref ore it must have done

the, same in these wells, is, plainly a mere supposition.- The Con-

f ; missionet, therefore, correctly applied the rule in Oregon Bassir Oil

and Gas Company '(On Rehearing)', 50 L;D. 253, that-

To support a mining location, the discovery upon which the validity of the

location is .based must be of the particular deposit actually discovered within

the li'mits'of the claim for'the reasonable prospect of -the development of Which

into a valuable mine the' evidence warrants further expenditure of time and

money.

Counsel for the defendants; in their brief, attempt to distinguish

the facts in the Oregon Basin case from the: one at bar, in that in

the' former the 'asserted- discovery was found in a small local lens

of sandstone not- capable of production 'anywhere while exploration

in: the Shannon sand in the Big Muddy Field, 18 miles distant, aid

in the Salt Creek field and other fields at greater distances, exhibiting
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similar' conditions of sand. porosity and hydrostatic pressure as in'
the; Midway field, disclosed somei production of oil and gas in corn-
mercial quantities.

Geologic inferences, however, cannot be' substituted for or be'
allowed to prevail over the results of the actual tests- of this sand
within the claims.' The- Oregon Basin case, and the case at bat are
alike in this, that the deposits within the clains 'Actila. y enieu-
tered, relied -upon'as discoveries, Were not shown to contain oil and
gas in sufficient quantities to render the land valuable on account,
thereof, and are wholly separate and distinct from oil sands at much
.lower depth, in which valuable deposits were encountered.

Appellants. seek support for their contention that a discovery was
made in the three wells first mentioned in the unreported case of
United States v. Dudley Oil C ompacny, decided October 3, 1918, andi
the case of Freelnavs v. Sonmers (.52 L.D. 201). The facts in the'
Dudley Oil Company case were clearly distinguished from the facts
in the Oregon 'Basin case in the Department's decision on appeal in
the latter (50 L:D. 244, 251), and in United States v. Ruddock (52
L.D. 313, 323), and the facts in the Oregon Basin case were clearly
distinguished -from those -in the' Freeman: Summers case, in the
decision rendered in the latter.

In the Dudley case, oil in commercial quantities was produced
from wells on nearby land from the' same stratum of sand reached,
by alleged discovery -well in that case, which had an estimated yield
iil itself of 15 barrels per day. In the Freeman v. Summers case,
the finding of discovery was predicated on the evidence that the*
oil shale; there in question "is one massive homogeneous deposit 'of
like material * L * one 'stratum, one bed, from its base to its
topmost reaches; that all sections of theq:stratigraphic column of
this formation contain either shale, sandy shale, or sand that' will
yield oil upon- destructive, distillation; that the whole body will be
commercially developed and is all valuable."

'This' being'so, the Department said that "'having made his'initial
discovery at or near the surface, he (the locator) may with assurance
follow the formation through the lean to tlihe richeribeds."

The Commissioner declined to consider the evidence as to the
exploration' and discovery in the 11A vwell, as for the benefit' of
these claims, first because 'it did not constitutea' diligent prosecution
of work- within the riules' stated in' 'MLeef7ore v. Express Oil Con-7
P' isy (158 Cal. $59)' and second, because the Swell 'as -shown- by"
records of this Department was- drilled as a test well by express,
authority- of the Se6retary " at' the' instance' of- several prospecting
perimlittetes-all'-of whvmare not partiesto tohis proceeding."

In- enumerating 'certain'`'activities by mineral claimants 'which'
-would not constitute diligent prosecution of work, the court in the

.171 :I 't
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McLemore case said that "it did not mnean the pursuit of capital to
prosecute the work." This statement has been approved and applied
in later cases. Borgwardt v. ,McKittreii Oil Compwany (130 Pac.
417), Paifc.:t Midwaty Oil C~orparrp~y et ac.. (44 L.D. 420, 42.6). The
evidence shows that all these claimiants and' others associated with
theiiiwere d ing for over six years after theMidwest^No. 2'wasiaba1n-
doned was to induce oil companies to make 'geophysical examinations
of -a large area, including these claims,. and endeavoring to have them

employ their financial resources in drilling further test wells. This
was plainly not diligent prosecution of work looking to discovery of
oil or gas.

In addition to. what has heretofore been stated as to the circum-

stances under which well 11A was by the Department permitted to
be drilled, the records in this Department show -that defendants
Wheeler and Parker joined with Boyer and presented in August,'

X1930, an assignment of permit 048864,0 dated February 21, 1929,
from Boyer to them jointly, and an assignment dated August 7,
1930, from Parker of his interest to Dawn F. Parker, who he ad-

'niittd in testifying in the case, was his wife. Approval was sought

of these assignments. It is further shown that said Wheeler and
Dawn F. Parker, as such assignees, on January 26, 1931, applied

with Boyer and the Midwest Refining Company, as operator, for an
oil and gas lease of the land within such permit, based upon a dis-

covery of oil and gas in the very same well, 11A, which Wheeler and
H. Leslie Parker are now attempting to assert was drilled in behalf
and for the development of the Middy 16 and 21 claims. These last
two named also, in the character of such assignees, joined with the
permittee and Midwest Refining Company in an application for the

enlargement of the permit. The basic conditions authorizing the
grant of a prospecting permit under section 13 of the- Leasing Act

are that the deposits belong to the United States and the land applied
for is noQt within' the geologic structure of. an oil and gas field.

When Wheeler and Parker and the Midwest Oil Company sought
and obtained the permission of the Department to drill this, test well

and acquired interests under the Boyer permit, they necessarily rep-
rIesented that these basic conditions for authorizing operations under

a prospecting permit existed. At no time did they assert that they

had a vested right to the oil and gas deposits under the Mining Law
by virtue of discovery of valuable deposits of oil thereon, which
would have precluded the grant of such a permit to them and the
permission to drill a test well. Neither they nor anyone in whose
behalf they acted can be heard to say that this well was drilled for.
-the benefit of the asserted mining locations. Having thus attorned
to the Government they cannot dispute its title to such deposits. It

LVoL
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- is a settled -principle 'that where, a' ,person has, 'with knowledge of
the facts; acted or conducted 'himself in a particular manner, or
'asserted a particular claim, title, or right, he can not afterwards

-assume a position inconsistent with such act, claim, or conduct to
the prejudice of another who has acted in -reliance on such conduct
and representation. (21 C.J. 1202, "Estop Pe," sec. 204). The Com-

-missioner'rightly disregarded&all. evidence as to the drilling of thl
11A well as prosecution o-f'- k in behalf of these miningr claimns.

There is much' in the record that suggests that applicants for the
mineral patent, -other than Wheeler, who admits- a 'present interest
in the Boyer permit, have by' agreements 'in connection with the
cooperative drilling program become vpartakers" in the benefits from
'the sale of ailfand gas produced in the well drilled under'said per-
mit, and therefore 'asserting" contemporaneously rights under the.
mining laws and the Leasing-Act,' which can not bc 'permitted.' Jos--
epA E. MeClory (50 L.D. 623'); Departmental letter to C. L. Ridh-
ards '(50 L.D. 650):. As'to such beneficiaries,'thley are bound by 'tlhei
election to take an: oil and gas permit, and' their;r asserted&rights
u Inaer the .miiiiiig, laWs m st`be deemed abandoned. Honolulu Cons.
Oil Co. (48 L.D. 303)'; Hodygsn'v. Midwest<Oil Co. 0(297 Fed. 273);
Robins v. Elk Basin Cons. PePtroleumi Co. (285 Fed. 1-79); Metson v.
O'Connell (52 L.D. 622).

It is not necessary, however, to make further inquiry as to 'the
extent of such interests, as under the view the Department takes of
the evidence the mining claims never had any valid existence.'.

There is no merit in the contention of the appellants that the
f ailure of the permittee to adverse the patent- application during
the period of publication thereof, forecloses any assertion of right
under the permit. The permit was' granted before the application
for patent was filed. It was the duty of the patent applicants to
contest the permit, andl first show' that they -had. a superior righlt'
Lunder the mming loeations'. - Appendix to 'Oil and Gas Regulations-'
Circular 672 (47 L.D. 463, 470). Under the long established policy of
the Department to treat as excluded from entry or filing lands to
which the claims of others have been allowed, these 'appellants by-
their application acquired no legal status other than that of a con'-
testant. State of Utah, Pleasant Valley Coal Company Intervener,,
v. Braffet (49 L.D. 212); Work v. Braffet' (276 U.S. 560). The,
mineral application should, therefore, never have been permitted to,
proceed to publication, and no adjudication in this proceeding solely'
between the Government and the mineral claimant that the mineral
claims were valid,. had the, evidence so warranted, would have been.
binding upon the permittee or his privies in interest, to the extent.
they are not actually parties' to the proceeding'. Furthermore, ant

41173
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; -oil; jandgas prospecting -permit is, not granted under the .general
,mining laws, and the rule., that, a mineral ,claimant's failure to ad-
yerse. an. application for patent to a mining- claim results in the
.conclusive presumptionthat:no such claim exists, has no application.

By. leave .of the; Department, :additional showings in 'support of
the- appeal.-have been fEled by the applicants, which, relate to the
drilling of an additional test* well in:'932 upon theland claimed
un4der the. Middy .6. location, *nd the reeonditionIinggthe well, here-
tofore mentioned, drilled by consent of, the, Secretary on the land
within the: Middy 21 location, resulting. in increased production

: of oil therefrom.. A statement is made as' to the showings of oil

and gas. encountered in the series of sand strata penetrated in the
prosecution of these operations, and of the aggregated costs of aft

the exploration and developpment. upon the lands within the, two
claims, all of which is asserted to have been done for the benefit

* of the original locators of the, mining claims.
* In view of the conclusions above' reached and fully stated, the

-operations set forth in this additional showing can not be regarded
as work in behalf of the mining claims and do' no in the least

: change, the Department's view that Middy Nos.16 iand 21 a-re void
clais,'and' that 'the. aplication'for patent thereto is totally without
:merit.

For the reasons herein stated, the* Commissioner's decision is

INDIVIDUAL SURETY BONDS

AMENDMENT OF REGULATIONS

[Circula-r No. 1293]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND 'ORFICE,

Washington, D.C.; Feb-ruary25, 1933.

REGISTERS, UNITED STATES LAND OFFICES:

Hereafter where bonds are furnished, with individuals as sureties,

in connection with permits and leases under the General Leasing:

act, such individuals must be residents of the State and the United

States Judicial District in which the lands involved are located.

Evidence of such residence must be furnished by affidavits of the

sureties.
Existing circulars relating to such bonds are hereby modified only

te the extent above stated.
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You will give as much publicity to this circular as possibk with-
(out expense to the Government.

C. C. MOORE,
: : - --.. : - Comnissioner.

: Approved:
-JO HN . EDWARDS,

-Assistant Secretary.

UNITED STATES v. STATE OF NEW MEXICOq

Decided February 28, 1933

SCHOOL LANDS-INDEMNITY SECTION-OIL AND GAs-EviDENEc-ACT or JULY

17, 1914.

The action of a State in granting an oil and gas lease of lands embraced

within an uncompleted school indemnity selection list is tantamount to

an oil and gas class!ication; within the meaning of the Act of July] 17,

-1914 (38 Stat. 509), when the prospective oil and gas value is confirmed

by the Geological Survey, or -from other sources.

: EDWARDS, Assistant Secre try:.-

By decision of December 31, 1929 (52 L.D. 741), the Department,

i in modification of a decision buy the Commissioner Of the 0eneral
Land O6ffice directed that a hearing be ordered' to determine the

character of the SE1/4SEI/4l Sec. 1, IT 21 S' KR. 33 E., N. M. P. M.,
New Mexico, embraced in an indemnity school land selection list-

of the State of New Mexico, completed August 22, 1927. - It was

stated :

Upon review of the record, the Department is unable to hold as a matter

of law that the classification of this land by the Geological Survey was -erro-

neous. However, in -view of the fact that this classificatiol ;was: made after

-completion of the selection, a hearing- is ordered to determine as. a; question

fof fact whether on August 22, 1927, the. land in question was known to be

prospectively valuable for minerals, including oil and :gas.

T The facts in the case up to the time of said decision. are' fully set

forth therein and need not be repeated here. A hearing was duly

ordered and held. Upon, consideration of the testimony taken, the

register found that:the Government had proved that the :land was

-prospectively valuable for oil and gas on August 22, 1927, and

recommended that the selection be canceled unless a waiver of oil

and gas content be filed. The State appealed, and by decision of

November- 12, 1932, the Commissioner affirmed the decision of the

register, stating: - : ' ' :

After the date of original filing, and on January 28, 1925, the. State issued

an oil and gas lease covering- the tract. This, as well as the evidence sub-

mitted'at the hearing, clearly shows that the tract-was known to be prospec--
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tively valuable for minerals, including oil and -gas, on August22, 1927, when
the selection was completed, as well as on March 9, 1916,; when it was first
filed.:

The' State has appealed to the Department..
A mining engineer of the General Land Office testified that he

first became acquainted with land in the .general v'icinity of the
tract involved in 1923, when he was engaged in examining, lands
selected by the State of New Mexico; that from 1924 to 1928 hp
usually came into the general locality about once a year for, the
same purpose: that on February 12, 4932, he exmned the traAt
in particular to determine its prospectiye value for oil and gas; that
the surface was gently rolling; that the overlying covering of sand
and soil-was several hundred 'feet thick, so that the structure of
underlying rocks could not be determined from surfaee indications;
that the tract was in a producing oil area known as the Lea field;
that there was a producing oil well three-fourths of a mile north-
west:; that there was a producing well on the NW/4 Sec. 34, .T. 20
S., R. 34 E., which was begun December 13,. 1928, and completed
April 11, 1929; that said well was the, first producer .in this field,
had a depth of 3730 feet, and- produced 1:200 barrels of oil per
day; :that -there was another producing- well on lot 9, Sec. 2, T.
21 S., R. 33 E., which was begun June 1,41929, completed August

21, 1929, produced 1700 barrels per clay, and was approximately
one mile. northwest from the, tract here involved-; that there were
two other..productive ywells. on said lot 9, ~begun and brought in
later; that two productive wells on Sec. 1, T. 21 S., R. 33 E., were
begun in 1929 and finished in 1930; that about 1923 or 1924 he saw
oil 'bailed from, awell in the vicinity of Dayton; that in 1924 or'
1925 he was in the Artesia field when the first producer in that field
was brought in; that about 1926 he read of discovery of oil in the
Winkler field; that in about 1927 he learned of production in' the
Jal field; that since then there had been discovered other' fields';
that from study ;of rocks west of the Pecos River in 1923 and 1924
and from knowledge of the drilling and bringing in of oil wells
later he was convinced that the lands in southeastern New Mexico
'had a prospective value for the production of oil and gas and that
the only means of positively determining the value of 'the various
areas would be to drill and determine whether or iot the land would
pro~duce. Oncross-examination the witness testified that there were
some dry holes near the tract in question, but that the area was not
necessarily thereby condemned.

The testimony 'of the mining engineer was in a measure; corrob-
orated by the testimony of 'Jiun Berry, a, driller of oil wells, who

'had been acquainted with this land from 1925.
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Two geologists for oil companies testified on: behalf of the State
: that- they were acquainted with the Lea field and that in their opin-
ion the p~rospect of finding oil in paying quantities in the land in-
- volved was not such as to warrant large expenditures to that end.
One admitted on cross-examination that he would, call the. land
part of the Lea area and that it had prospective value for oil and
gas. The other witness was fof the opinion that this tract was three-
fourths of a imile outside of the. Lea field, hut admitted.. that there
was a possibility' that it contained oil and' gas. '

-It has been fully established by the evidence that the land in ,ques-
lion was known. to be prospectively., valuable, for: oil and gas on
August 22, 1927, the date when the State's selection .was regarded as
completed.

At the hearing the; district law officer of the General Land Office
directed attention-

:*: * 8 toIthe fact, as evidenced by the original records pertaining to this
case, that the Stateiof New Mexico, on the 28thliday of January, 1925, issued
an oil and gas lease, No. 2062, embracing the land in. question,- to J. 0t. Roberts,
which lease by certain assignments ultimately was assigned, and which assign-
ment was approved by the State of New. Mexico on April 5, 1929 to e.rice
McCandless'and that said lease No. 27 and assignments are evidenced in the
appeal filed in this case by photostatic exhibits A and B, respectively.

In section 3 of the act of July 17, 1914 (38 Stat. 509),it is provided:

That any person who has * * * selected * * * or . * * shall
hereafter * * * select * * * under the nonmineral land laws * * -
any lands which- are subsequently withdrawn classified, or reported as being 
valuable for * * * oil, gas *'* * may, upon application therefor. *and
making satisfactory proof of compliance with the laws under Which -such. lands
are claimed, receive a patent therefor, which patent shall contain a reservation
to the United States of all deposits on account of which the lands were with-
drawn, classified, or reported as being valuable.'

In its regulations under said act. of 1914 (Circlar No 393, 44
L.D. 32, 33) the Department has ruled:

The term "person" used in this act will be interpreted as covering a State
(See State of Utah, 38 L.D. 245), or: other corporation, or association when'
duly qualified.

The question arises as to whether any effect is to be given to the
State's action in.granting an oil and gas lease for the land involved'
more than two and one-half years prior to the date when equitable
title could pass to the State, if it could pass at all.

In connection with the case of Heirs 61 Robert H. Corder 6(50 L.D.
185),4the Department used the following language:'

The Department has held in a number of cases that where an entryman
files an application, for prospecting permit, as this entryman did, expressing
the belief that the lands contained oil, this expression constituted an admission

152662-33-von. 54-12
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that the- land had' a prospective oil and gas value and offered a favorable
:; : eld for prospecting operations, rendering unnecessary'procedure under 12 (c)

of the oil and Ha regulations as a basis for requiring the entryran to. file

his conseint" to a reservatioa of the oil and gas coatent of the land to the

Government..

It is true that the oil and: gas leasegranted by the State was: in

the nature of 'a prospecting permit and covered many widely scat-

'tered tracts. But the State accepted yearly rent and continued the

lease f;,o r f,.the pticular tract* here,: inyolved. It would seem that

under these conditions the land should 'be considered as having been

"reported as being valuable;" for oil and gas prior to August 22,

J i927 and that it would be 'incumbent upon the 'State to prove the

nonmineral character of the land, or' wive its rights to oil and gas

therein in accordance with the provisions of the act of- July 17,

1914, spray before it could be regarded *as having completed the

selection so as to; effect the passing of equitable title. :The State

-: inits appeal has cited and quoted excerpts from the case of Wyoming
'v. United Stcdes (255 U.S. '489). But the situation 'was different

there 'because the State had done everything .necessary and had

-fully completed its selection before any question as to the character

of the seleceted land arose., In. the present .case the selected land was

: ' reported as being valuable'for oil' and gas prior to the time the State

completed.its selection, and equitable title has not-passed.

'The report of value for oil and gas contemplated in the act of

July 17, 1914, is the prospective value. See Foster v. Hess (50 L.D.
276). . The action of :,the State in granting an, oil and gas lease was:

tantamount to an oil'and gas classification, and this.classification

*:l ' 0 was confirmed by the report of the Geological Survey dated July 10,

1929, and subsequent developments .have warranted the inclusion of

the land within the boundaries of the geological structure of a

producing oil and gas field.
The State contends that the character of the selected land should

be determined as of March 9, 1915, the date when the selection was

originally made. There is'no merit-in the contention, because it

would be equivalent to saying that equitable title passes on the6

acceptance of a selection list in the local land office, regardless of.

'any question~ of validity of base 'or other defect. It is' clear from

the language in the Wyoming case, supra, that equitable' title does

:not pass before completion of the selection. The selection in this

case was not coinpleted March 9, 1915, and in fact this Department

takes the view that said selection has not yet been completed, inas-

;much Sas the State 'must satisfy the Department regarding the min-.

eral or nomnineral character by reason of having granted an oil and

gas lease prior to the time of completing the selection in other

respects.
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The State further contends that waivers of minerals can not law-
: fully be required from the State of New Mexico, and that.ijf its:

officers consent, to such waivers their acts are illegal and void, citing
Section, 10 of the EnablingAct of June 20,:1910 (36 Stat'. 55T,561).

The Department is not impressed with this argument. Only non-
m.' uinerallands could. originallybe selected.. Theact of July 17, 1914,

has- made possible the selection of lands valuable for oil and gas,

' lth-reservationL .of 9 oil andgas content, to the United States. If any

State is desirous of taking advantage of this further right in* §elec-

tion of lands it may do so. Its :title will be. restricted and it will'
have no more: to convey- than is grante&d. If f the State of New

Mexico attempts i to select land which is valuable for oil and gas,

within the meaning of the act of July 17, 1914, it will either waive
.;its riglit to theoil and gas content therein or suffer rejection, or

cancellation, of its selection. Congress has not found that the State

of New Mexico, or any other State, may not make indemnity school
land selection-with reservation of some mineral to the. United States.
See the act of April 30, 1912 (3T Stat. 105).

For the reasons hereinbefore stated the decision appealed from is

ABANDlONMEI:NT OF WELLS'ON OIL AND GAS PROSPECTING
PERMIT LANDS

INSTRUCTIONS

DEPARTMENT OF THE INTERIOR,

Washington, D.C., March ', 1933. 

THE DIRECTOR, GEOLOGICAL .SURVEY;
THE COMMISSIONER, GENERAL LAND OFFICE:

The- following procedure for abandonment of wells on oil and:
gas prbspecting perniits is-;approved*and you will' govern yourselves
a cordingly:

1. Whenever, in the opinion of the supervisor of oil andc gas:op-

* ' Xerations, any. well on a prospecting permit should be plugged and

-abandoned, he shall call upon the permittee or his authorized agent
to perform the necessary work. (See; Operating Regulations, Sec.
l(a) and (e).) If .steps ito. perforni the required work' are not takieix
with reasonable promptness, the supervisor shall report to the Geo-

-logical-Survey stating'in detail the conditions that exist, the' efforts
niade by him to have tlhem corrected and the results thereof, the ap-
I)roximate cost: of abandoning properly each well involvedl, .as -well as

information available as to the financial status- 6f the. permittee -and
'of the principal on the' bond, if other than the permittee, and shall
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make specific recommendations as to the action to be required of
thei permittee.

2. The Director of the Geological. Survey will immediately serve
nhotice'by registered-mail on the permittee and on the principl onl
'the* bond, if 'other than the permittee, at his record address (copy
being sent to the supervisor and to 'the General Land Office), allow;

gin thirty days fromn receipt of notice within. which to initiate pro-
ceedin'gs through ithe office of th'e oil andgag supervisor looking, to
i:.:the re'uisite 'ahaii4'onhi~nh accordane e With the "operating regula'-V
tions; and: will transmit by' regular mail to the *home office of the
bonding surety company a copy of such notice, advising the surety
that unless satisfactory .steps are taken to comply with the Xorder
'within the time allowed the Government will protect its interests by
appropriate proceedings, and will look to the surety under the bond
to perform the necessary work or to defray the cost thereof.

'3. Upon expiration of the time allowed 'the supervisor will make
a: field investigation and report the then' existing facts as disclosed
by such investigation to the Geological Survey.

4. If the supervisor shall report that' sttisfactory :steps toward&
'abandonment ,have not been takefi, the Geological Survey will imme-
diately notify the home office of the surety company, reporting all
pertinent facts, stating the estimated cost: of abandoning ceach -well
involved giving any information available as to the financial status
of the principal on the bond, and allowing the surety thirty days
to indicate what action it desires to take.

5. If the surety company so requests, the Geological Survey;
through 'the oil and gas supervisor,: will prepare specifications for
performance of the requisite abandonment at the cost, of the surety
and- issue invitations for bids, in triplicate, to three or more respon-
Vsiblecontractors, ~and the supervisor Iwill forward two copies of all::
bids'received to the Geological: Survey 'with a report. as to the reason-
abeniess' of the bids§ the 'reliability of the -bidders, and his recom-
mendation.

6. The Geological Survey will forward one copy of all such bids
received to the surety for consideration. If the surety company ac-
cepts one of the bids and authorizes the necessary abandonment work
to' be done by notice direct to the bidder, upon notification thereof
the Geological Survey, through the supervisor, will direct and super-
vise the performance of the work without expense to the surety.

7. When the work is completed to his satisfaction the supervisor
will so notifyvthe •cntractor and will make a report to the Geologi-
cal Survey and the Department will notify the surety company that,
there will be no objection to release of all liability under the bond
after the surety company makes direct payment to the contractor 'of 
the'bid price.
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08. If the surety company decides that it 'has no liability in a (stated
ease, or, >fails, within the time allowed, to take action or. to request .
the Geological Survey to take action looking to.performance of the
requisite abandonment as herein provided at its expense, the Geologi-
cal Survey will submit the case to the General Land Office, where the
same will be considered and recommendation made- to the Secretary
of the Interior fo ' the institution of suit against the surety company
to recover the damages sustained by the United States ) by reason
of the failure of its principal to abandon the well or wells, such
damages to be considered to be the estimated cost of :plugging. and
abandoning the well or wells as reported by the Geological Suryey~
In case the General Land Office is: of opinion that the surety com-
pany is. not liable or for other reasons that suit will not lie to recover
the damages reported, a report to that effect will be submitted to the:
Secretary for consideration. '

These instructions supplement the instructions of April 23, 1928
(52 L.D. 353), and all provisions of those instructions inconsistent
herewith are hereby revoked.

RAY LYMAN WILBUR,

Sevretarqy.

SUSPENSION OF ANNUAL PAYMENTS OF RENTAL UNDER COAL,
OIL, AND/OR GAS LEASES-ACT OF FEBRUARY 9, 1933 (47 STAT.
798), AMENDING ACT OF FEBRUARY 25, 1920, BY ADDING
THERETO SECTION 39.

REGULATIONS

[Circular No. 1294]

DEPARTMENT OF THE:INTERIOR,

GENERAL LAND OFFICE,

V -Washn ,D.C., March 3, 1933.
REGISTERS, UNITED STATES LAND OFFICES:

:By the act of February 9, 1933 (47 Stat. 798), the Leasing Act of
February 25, 1920 (41 Stat. 437), is further amended by adding
thereto the following section:

Sec. 39. In the event the Secretary of the Interior, in the interest of con-
servation, shall direct or shall assent to the suspension of operations and
production of coal, oil, and/or gas under any lease granted .under the terms
of this Act, any payment of acreage rental prescribed by such lease Iikewise
shall be suspended during such period of suspension of operations and pro-
duction; :and the: term of such lease :shall be extended by adding any such
suspension period thereto: Provided, That nothing in this Act shall be construed'
as affecting existing leases within the borders of the naval petroleum reserves
and naval oil-shade reserves.
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The, provisions of: the act apply to oil and gas. 'and coalt leases
where, in the interest of conservation, suspensions of operations and'
production have been or may be directed or assented to by the Secre-
tary of the Interior whether the form of suspension is by order of.
the Secretary of the Interior, by' reason of the restricted drilling
clause, now inserted in the secondary or (b) lease, or by the, granting
of such relief upon application by the lessee.i

No payment of rental under such leases so suspended is thereA
fore required to be made during the suspension periods, beginning
with the first: annual rental date after suspension, or after the date
of the. act when suspension was then in effect, and continuing until
the suspension is terminated, by revocation of the order of suspen-
sion, direction by the Secretary, or his authorized representative, to
operate the lease, or by resumption of operations by the lessee.

While the act does not relieve lessees from payment of rentals
accrued prior to its date dn leases heretofore suspended, such lessees
who are now in default in the payment of past rentals accrued dur-
ing suspension of operations and production under their leases will
be allowed to defer payment of the amounts due until termination-:
of . the suspension periods or uintil otherwise directed by -the
Secretary.

Relief from payment of rentals under suspended leases will not-
be: affected by. the payment by the lessee of compensatory royalty
in lieu of drilling offset wells :

In compueting the term of any oil and gas lease, the time, if any,
subsequent to February 9, 1933, during which operations and pro-
: duction under the lease may be suspended in the interest of con-
servation, will not be considered as a part-of such term.:

,A suspended preference right to. lease the secondary or (b) acre-
age of the. permit will no longer be granted to applicants for lease
under Section 14 of the Leasing Law. Those who have accepted.
such rights in lieu of leases, with, the restricted drilling provision
authorized by the regulations will be given notice and allowed 60
days from receipt thereof to execute and file leases, such leases
to contain the iestricted drilling provision. Any such lease, if
issued, will not. require payment of, annual rental thereon Luntil
drilling and producing under the lease are'a.uthorized.' In case, after
notice, the holder of such preference right to lease fails to complete
the'lease, 'no further right to lease the land will be recognized, and
the permit will be pcanceled.

The provisions: of the act apply to coal leases where, suspension
of the requirements of Section (29i) of the leases. is made in the
ihtrest -of conservation. - Howevera.. eoal>essee -will hot be excused
from payment of 'annual rental where the required production under

t8.2 :[voi..,
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the lease isdmodified to a lesser amount than provided in the lease,

or modified to requirei no production where the application for,;such

modification is made subsequent to the expiration of the year for

which the relief is requested.
C. C. MOORE,

- Commissioner.
* I concur:
* W. C. MENDENHALI,

Director, Geozogical Survey.

Approved: 
RAY LYMAN WiLBR,

Secretary.:

BURNHAM CHEMICAL COMPANY V. UUNITED STATES BORAX COM-

PANY AND WESTERN BORAX COMPANY; UNITED- STATES,
INTERVENER

Decided Mlarchl 8, 1933:

MTNERA1 LAJND5-TunM SODI1UMA BORATE" IN GENERWA LEssING Ao-KRNITE.

The term "sodium borate" in section 23 of the Leasing Act of t4bruai& 25,

1920. (41 Stat. 437), related to the character of the deposit as found in the

ground; therefore, the fact that the: products produced from kernite, a

sodium borate mineral, such as borax and boric acid, are chiefly valuable

for their boron content, does not exclude kernite from .the purview. of the.

act.

MiNEBA1 LANDS acSE. 23, \GaxNAI LEAssNG AoT-STATUToRYl CoXsCitncTrDN.

;Considering the circumstances that led to the enactment of section 23 of. the

General Leasing Act (see 41 Stat. 448) as disclosed in the proceedings

before the Public Lands Committees of Congress, by the phrase in that

section reading " dissolved in and soluble -in water and accumulated by

concentration" *was nmeant natural evaporation .residues dissolved in and

accumulated by surface or ground-water drainage in the form of brines

and later crystallized. -

MINunAI4 LANDS-OPINION EIDENCsE-CONFLICTING CONCLUSIONS.

Where expert opinion evidcence conflicts as to whether the deposits of sodium

borates 'in 'qiuestion were natural evaporation residues dissolved in and

* * accumulated by surface ground-water. drainage or were hot springs -prod-

- ucts: of fumarolic type, and suchi opinions are no more than theoryi and

assumption and no way proved, if the adoption by the Department of the

'more plausible and probable theory would run counter to the conclusion.

of eminent scientists on a highly technical question, and subject a mining

claimant to the probable loss of all benefits from his explorations and

development at large cost made on the faith .of aniopposing theory, the

Department will .adopt the latter theory in disposing- of the case.

MI Ea>ri'LADs-LODE ANO -PLAcEftsDEPTS8I~-,---CoLB&ANIT-E. D IU 'I :-'

Where deposits of colemanite and ulexite have been located as placer upon

reliance upon a practice in the Land Department .to permit the patenting
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Xof lands containing such minerals solely as placer locations, 'the placer
claimants should not have their rights assailed because the deposits might
more appropriately be deemed lode:in form and character.

EDWARDS, Assistacnrt Seepetary:
On October 26, 1927, the United States Borax Company made

mineral entries in the Los Angeles land district- as follows: -
0442517for rhe-IKeen placer, covering SE1/4, and 044266 for the Big

Keen No. 2 placer, covering lots 1 and 2 and NWI/4 Sec.,18, T. Ii N.,
iR. 7 W., S5 B. M. The Keen placer is alleged to have been located
October 3, 1924, and to be valuable on account of mineralized shale
yielding.boric acid. The Big Keen No. 2 is alleged to have been
located May 2, 1925, and to bei valuable on account of deposits of
ulexite.

On August 1, 1928, the same company made application 045946 for
the Little Placer, covering SW%4SW¼/4NE1/4 See. 24, T. 11 N., R. 8
W., alleged to have been located August 11, 1926, and valuable for
deposits of borate of lime.

On March 21, 1928, the Western Borax Company made mineral
entry 3448(1:for th e Tincal No. 2 placer, covering SWI/4 See. 24, T.
11 N., IR. 8 W., and on April 24, 1928, made mineral entry 044800 for
the Tincal placer covering the SEI/4 of the same section, township,
and range. The locations of Tincal Nos. Iand 2 are alleged to have
been made July 23, 1926, and the application for patent is based -upon
discoveries of valuable deposits of borates of soda or tincal." X

On June 1, 1928, the Burnham Chemical Company filed applica-
tion 045676 under the provisions of the General Leasing act of
February 25, 1920, for a sodium prospecting permit covering all the
tracts above described and other lands, and followed it up on June 7,
1928, with a protest against the issuance of patents 'for the Tincal
Nos. I and 2, and the'Keen and Big Keen No. 2, on the ground that
the deposits contained i n said claims were subject to disposition only
under the provisions of the General Leasing act.

On O Ad2 te Gblogl' S Vrey'flrp rtdth'e'l~ls'
in Sec. 24, T. 11 N., R. 8 W., contained sodium salts in commercial
quantities and were subject only to lease. On January 21,'1929, the
LBurnham Chemical Companv filed application 046681 for a sodium
lease, covering the Si,/2 and SW1/4SW1/XNEI/4 of the above-mentioned
Sec. 24.

Oin November 23, 1928, the Commissioner of' the General Land
Qffice directed? a hearing between the above-named permit applicant
and the mineral applicants to determine whether or not the lands
within the above-stated mining locations were "valuable for sodium
in any of. the forms described in the Leasing Act of February 25,1920,
and so known at the date of the respective placer mining, locations."

P r~~~~~~~~~~~~~~~~~~~~~~~~~~~
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The burden of proof was :placed upon the permit applicant to show:
that the :land was valuable 'for sodium within the meaning of the
act, and it was directed that the Government'be represented in order;
that all facts relative to the mineral character of the land be
brought out.

Upon. the evidence adduced at the hearing the register held, in
subsa a,,ceand e t, that-borate of sodium .4a~d , djsccyered,

nor could it. reasonably be presumed to exist upon the three claims
of the United States Borax Company; that the sodium borate dis-,
covered upon the two locations of the Western Borax Company was
not within the purview of the act of February 25, 1920, and that
prior discoveries of colemanite and, ulexite thereon: were sufficient to
validate those claims, and recommended rejection of the applications
of the Burnham Chemical Company.

The Commissioner held that the claims of the United States Borax
Coinpany were valid upon the same grounds that were assigned by.
the register, but as to the claims of the Western Borax Company, in
substance and effect, :his ultimate conclusions were that valuable
deposits of calcium borates, namely, colemanite, and ulexite, were
XdisGcvred fifirst~'thie.TineaI clais- and h
actual kn6wledge at that time by the claimants thereof of the exist-
ence of the underlying sodiumf borate deposits, and that the, discovery',
of such calcium borates was sufficient to validate the claims, and
therefore consideration of the evidence as to'the origin and- mode'of
deposition of the sodium deposits 'with a view to the determination
of whether they were sodium* borates within the meaning' of the- act
of February 25, 1920, was unnecessary. The Commissioner accord-

* ingly affirmed the register's decision and held the permit application
of the Burnham Chemical : Company for rejection,.:fromiwhich hold-
ing the Burnham Chemical Company has appealed. - '.

Section 1 of the Leasing Act of February 25, 1920 (41 Stat. 437),.
tprro,,Ies: '. That de-posijts ,of cpoal, phosphate, sd' ,_6oii 4,Sh le,
,or gas cnd Uands contanming suzc deposits, owned by th United
States * * * shall be subject to- disposition in the form -dand man-
ner, provided by this Act *a *: *",dan section 37: of - the act pro-Sj
vides that such deposits "in lands valuable for such minerals * * *

shall be subject to disposition only in, the form and manner pro-
vided in this Act Sexcept as to valid claims existent at date of the
passage of this Act and -thereafter maintained ", etc. '

Section 23 of the act authorizes the Secretary to grant prospect-
ing permits "which shall- give the exclusive right to prospect for
chlorides, sulphates, carbonates, borates, silicates, or nitrates- of: so-
;0/0d0^iim-'disoZve-d -in and--&sombe.- in- .wae , a-i di- - C -
centration, in lands belonging to the United States * * *

0 1815
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' ;The words* above italicized in section 23 were. omitted in the
amendment thereof by act of December 11, 1928 (45 Stat. 1019).

The evidence shows that the lc6ators of the Tincal 'Nos. 1 and
2 locations began exploring the land by drilling on July 25, 1926,

--and prosecuted such operations to the discovery of boron minerals
in commercial quantities. In clay shale beds between ,50 and. 1046
feet..inmdepth from the surface, lime borates consisting of colemanite
and ulexite were first encountered and immediately thereunder in
the same drill hole larger and much -more valuable deposits of
sodium borates were found in the form of a new mineral pre-
viously disclosed on the adjacent NEl/4 Dof Sec. 24, called kernite,
with-which is associated massive borax, showing no crystal outline.

The Western Borax Company is engaged in mining this kernite,
for the manufacture of commercial borax and boric acid, and had
expended at the time of hearing over $250,000 in exploring and
developing the deposit,-and, as above stated, applied for a mineral
patent based upon its discovery, but furthermore contending -in
this case that the antecedent disclosure of the lime borates men-
tioned, as.the drilling progressed, served.to validate their claims.

:Drilling for borate; minerals on the Keen, Big Keen No. 2, and
Little .Placer claims by the United States. Borax Company. took
place, after its officials knew that valuable deposits: of sodium borate
,had been discovered on the NEI4 of Sec. 24, 11 N., R. 8W.,; and on
-Sec '19. of .T. 11 N., R 7 W., and was discontinued after the calcium
borates were encountered in commercial quantities>; patent beingf
requested on account of the same. While there. is evidence both' for
and against the. probability of the existence of valuable, deposits of'
kernite and asso6iated. minerals under the three last-mentioned
Claims, it is not certainly'known .that these claims are valuable for
sodium borates by.- the: actual: disclosure of such minerals within
those claims.

The 'evidence, which is by no means convincing, that the commer-
cial. products. madet fromj kernite, namely,. borax' and borac . acid,
are valued,.because of their boron content, and that the sodium ele-
m: i)went in the borax is not.inp~ortant in the uses to which it is put, and
: the'contention based thereornthat kernite therefore is not within the
purview of Sec. 23. of theI act, will be put aside asuntenable. ;The
act specifies among 'the salts named "sodium borate ', and7relates
to the deposit found in, the ground, and sit is immaterial what con-
stituents thereof "are the most useful .after it has been made into a
commercial commodity. 'If that argument were valid it would, of
course, follow that no, sodium. borate from which, borax is: made
would be within the puryiew, of the Leasing Act, either as it origi-
nally stood or as amended.

[Vol.
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The principal contention, however, upon which the: mineral claim-
ants rely, is that the: descriptive terms in the orriginal Sec. 23, reading
"dissolved in and soluble in water and accumulated by concentra-.
tion" referred solely to deposits: of sodium salts such as those known
to exist in the' desiccated lake lasins in the Western States in the
.form.;of brines and dry-residues-th-ereof, concentrated by the evapora-
tion of the lake water, and not to the'kernite deposits under consid-
eration, which were not laid down with the sedimentary shales in
which they are found, but later introduced therein as th& result of
molecular replace~nment of the shale by the kernite, due to emana-
tions of boron-bearing vapors. and hot waters, under certain condi-
tions of pressure. and temperature, from hot springs below, and that
the tincal, or natural borax associated with it, is an alteration: of
the kernite.

It is difficult to escape the conclusion that the: words "dissolved
in and soluble in water and 'accpffiulated by condentration" were
intended as a restriction upon the operation of the act in its appli-
cation to sodium salts: mentioned thereinr, though fat from supply-
ing 'an incisive riterion for determining what: sodium borates are
within and what without the purview oof Sec. 23.; Taken- in the

'broader signification, the words "accumulated *by concentration"
would apply to the mode of deposition of mineral deposits generally
and the words so understood-would appear to he mere surplusage.

* It is a general rule 'of statutory construction that every word of a
statute is tozbe 'given force and effect, if' possible, and 'where ambig-
uous and uncertain in meaning, resort may be had to extrinsic aids,-
:such as consideration-of the history of the passagee of the act., Exam-
ination of the.'reportsib'by the Secretary of the Interior to the Cdim-
mittee on :Public Lands of the House of :Representatives, and
statements made by well-informed witnesses before the Public; Lands
Committee on the original bills proposing the leasing of' oil, .gas,

'sodium, and the. like, particularly' H.R. 406, 64t h Congress, and
H.R. 14094, 63d Congsress,+hich were pro'genitors. of'the bill that
eventually became the Leasing Act, show that as -to sodium: 'and
potassium salts the committee's attention -was' directed, only .to -the;
occurrence of theso deposits'in dry basins or beds 'of former-lakes,
*Xand ' that thetir -mode of "depositioni was substantially as described- in
the language last above quoted from Sec. 23.:
: The report- of: Secretary ILane, 'dated March 24, 1914, to the com-
mittee, contains this statement as to potassium and sodium: " These
deposits generally occur in dry or nearly dry basins or beds of
'former lakes in which the 'minerals from the surrounding country
have drained and concentrated for ages.".

, i



10l88 fDECISIONS OF THE DEPARTMENT OF THE INTERIOR - [Vol.

-At the hearings on the House. Bill No. 14094, the Director of the
Geological Survey was asked by the Chairman of the Committee:

Doctor Smith, will you now give us such data as you have with reference
to the area, quality, where found and value of the sodium lands that. this
bill is presumed to embrace.

Dr. Smith: In a way this bill will, I suppose, take the place of the pro-
visions of, the present law for the acquisition of salines but I do not know that
Y:: ! hae apy .~Speeie "statement to * make .rbgaddinghd t 4're bP'fhieb'ill;
of course we know that in such areas as the Salt Lake Desert or out in Nevada.
or Black Rock Desert, theyisimply have to scrape up and purify the salt oun
the surface in order to obtain the sodium chloride.

'Mr. RAI:ER: Is that common salt that you get in our sodium beds?-
Dr. S1uimr: Sodium chloride; the common salt; sodium salts would come

under that head.
Mr. RAKER: That would take in'all the salt beds?
Dr. SMITu : Yes, the salt beds of the Western deserts.

It further appears from the record of the hearinngs before the
Public Lands Committee, as to borax and borate deposits, that thy
information given the committee was that borax ores at that time
were found in colemanite and mined from land in private holding
which the bill would not affect.

M4r.' IHoyt S. Gale, a geologist, ini' the course of his testimony forv
the contestee, expressed the opinion as to 'the langnt.age of Sec. 23
o f the act above quoted as " an attempt to define the two stages of
evaporation to form residues in these deposits; first, concentratioi
to .the bottom of the brinei fromn which the salts may later have
crystallized; perhaps more or less completely dried up." : ; 

Geologist Joseph Jensen. was substantially of the same opinion.
There -does not appear any other reasonable explanation for the
inclusion'of these words in the statute other than above given by

' M'r.iGale.
As to requirement of solubility in; water, it is believed the words

"dissolved in and soluble " were used in their ordinary signification.,
aX d'1*hat-so' understood'&kernite isaseluhlein.ar. .accod to the
weight of .the evidence.' No warrant is seen; for reading into the
statute the words, " readily soluble in cold water" or for refusing
to consider kernite soluble because of a theory that' during the
process of disappearance of the solid kernite in the water, it under-,
goes a conversion from one sodium borate, kernite (Na2 O.2B2 03 .-
4H2 0.) to another, tincal or borax (Na2 O.2B2 0,.10IIO.) by taking
up six molecules of water.

* 0 -;g As to the origin of the deposit, however, the decided weight of
;0expert opinion evidence is that the kernite and its associated min-
,erals.-are not-natural evaporation residues dissolved -in 'and: accumu-
lated by surface or ground-water 'iaiage, but are a hot spring

; product of fumarolic type. Able and prolonged cross-examination
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of these experts for the mineral claimants developed,. at least, that
these opinions as to the origin of the deposit are no more than theory
and assumption and in no way proved, and gives rise to doubts
whether the known data are sufficiently adequate or entirely recon-
cilable with the deductions made. But it is also only a competitive
theory, namely, that the borax was originally laid down with the
clay sediments of the lake and was subsequently. melted by heat
fr`rn .some. source,;an whlere; tere, was-. no rescape of the afwater Of
crystallization the fused borax solidified into the massive borax now
'fund, and where such water did partially escape, kernite resulted.
from partial dehydration. If it be conceded that the latter theory
seems the more probable and plausible, nevertheless, to adopt it as
an established fact of the case would be to run counter to the con-
clusions of eminent, scientists on a highly technical question, and
subject a claimant under the mining law to the probable loss of all
benefits from-his exploration and development at large cost, made
oni the faith of an opposite view-of the form and character of the
deposit, by favoring a conflicting hypothesis which on more com-
plete study and investigation may be rejected as erroneous.: For the
reasons stated -it. is. held upon the evidence iin this case. that, the
deposits -of 0 sodiui n W-af6' on the tincal claims are, nothin the
provisions of Sec. 23 of the Leasing Act at the time such deposits
wereQ found.

As to the claims of the United States Bora-x Company, it is shown
that only valuable deposits of colemanite and ulexite, :subject to
location under the Mining Law, were actually found in commercial
quantity, and under the view above:stated as to form and character

* of the sodium borate deposits, it becomes immaterial whether the
company had knowledge or had :good reason to believe that the
sodium borates found in the field underlay such deposits. It is
-also unnecessary for the same reason to consider whether ;or noi
the fact that the W estern Borax Company first encountered depositsz
of ulexite and co eman-ie 'in the drill holes which were continuiously
*sunk and which disclosed the underlying much 'more valuable; de-
:posits of sodium borates, which they proceeded solely to mine and'
extract, would invest them with aniy rights under the mining laws
based on asserted discoveries of ulexite and colemanite, irrespective
of whether the sodium borates encountered were or were not within
the purview of Sec. 23 of the Leasing Act.
. The evidence in the case' is to the effect that the kernite deposit
and associated minerals are in the :nature of a lode having definite
hanging and foot walls. But evidence as to the form and character
of colernanite and ulexite deposits has heretofore been presented to
the -Land -Department, equally justifying their characterization as

189
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lodes, either' in application for patents for such deposit's as lodes,
or: in challenge of the right to acquire them'i under placer location.
It appears, however, to be the uniform practice to permit 'the
patenting of claims for such deposit solely as 'placer locations.
It is therefore believed that mineral claimants who have made their
-locations in :reliance upon this practice should not have their rights
assailed because the deposits claimed might more appropriatelvy be
deemed lode in form and character.

.For the reason 'above+ stated the decision appealed from is
A/fvirmd.

LANGDOX H. iLARWILL

Decided .Mar c71.8, 1933-

OIL SHALE LANDS--OIL AND GAs LANDS-PROSPEOTING PEEMIT-
2

META1ŽLIFEROUS

.: 0.. .:MINERALS-WITHDRAWAL. :

Executive order No. 5327 of April 15, 1930, under which' certain oil-shale
* -; . lands were temporarily withdrawn for the purpose of investigation,

examination, and classification, constitutel a withdrawal from every form
of ciaim-exceptifor metalliferousrmihnerals, and a'1permit.to prospect lands
within the withdrawn. area for 'oil and gas was not allowable as long as
the order remained unmodified or unrevoked by another ExEecutive order
or by act of Congress.

*0: 0EDWARDS, Assistant Secretary: 

By decision of September 14, 1932, theG Commissioner of the Gen-
eral Land Office held for rejection the oil and gas prospecting permit
application of Langdon H. Larwill, filed April 6, 1932, for all of
Secs. 18, 19, 30, and 31, T. 4 S., R. 97 T., 6th P. I.,: Colorado, on
the around that all of said towvnshipl was 'embraced' in an oil-shale
withdrawal under Executive Order of: April 15, 1930, and that the
land applied for was therefore not subjectAto prospecting permit.

The .applicant has appealed, stating, first, on. information and
belief, that "said alleged Executive Order-of April 15, 1930, was
never promulgated and never became binding and effective," and,
second, that the leasing of lands for oil and gas is not necessarily
in conflict with. the use of the same lands under leases for oil shale.

The appellant further states:
:If the withdrawal in question, as construed by said Circular No. 1220', had

ever been promulgated and become effective, then applicant submits that same
* would have prevented the acceptance of surface homesteads; but the facts are,

as the records of the. General Land Office will disclose, that surface homesteads
have been allowed since the date of the withdrawal order on numerous tracts
of oil-shale land within the area in question.

The position of the 'applicant is, therefore, that for some reason unknown to
the applicant, the withdrawal order was either never promulgated or in some

* .;: sother way never became effective.

[Vol: 



54]. ' DECISIONS OF, THE:DEPARTMENT OFY THE INTERIOR

The appellant -offers to prove, if such proof should& be deemed

material, that the geological horizons wlhere oil and gas deposits
nay be expected in these lands lie far below the horizons where oil

shale exists, that oil and gas, if found, would be withdrawnh in a

short time and thereafter the mining of oil shale could and would

proceed over a longer period; that these lands lie along the sumlnitf

of a considerable ridge or swell, and that the more valuable deposits

of oil shale do not outcrop here but rather outcropb a number of
miles away in the -sides of canyons, so that* mining oil shale bna

these lands will in all probability be deferred many years.'

The cited circular, No. 1220, dated June 9, 1930 (53 ID. 127),

was a promulgation of Executive Order No. 5327 of April 15 1930.
Maps showing the withdrawn areas were signed by the Secretary

of the Interior and copies thereof were sent to the local land offices.

It does not appear that there is any 'round for questioning the

regularity or effectiveness of the order of withdrawal.
If surface- homestead entries have been allowed for withdrawn oil-

shale lands, that has been done pursuant ttothe act of February 28,
1931 (46 Stat. 1454). In Circular No. 1244 of April 3, 19311 (53'
TI.D. 346), under said act, it; is stated: - '

The act is construed to permit stock-raising homestead applications to be
made for lands containing deposits of oil shale which lands and deposits
by Executive Order of April 15, 1930, No. 5327, were temporarily withdrawn
from lease or other disposal and' reserved for tli e purpose of investigation

examination, and classification-.

Said Executive order has been construed as a withdrawal from

every form of claim except for metalliferous minerals. Even for

the allowance of- -a railroad right of way across, certain- of these

withdrawn lands Executive orders modifying the order of April 15,
1930, have been necessary. See Executive! orders Nos. 5708, 5723,

and 5772.
There has been no allegation that the land does not contain oil

shale. Under these circumstances the appellant's argument that the

granting of an. oil and; gas prospecting permit will not interfere with

any use that may be made of the oil shale is -without effect. The tem-

porary withdrawal is a complete withdrawal, except against claims

for metalliferous minerals, until modified or revoked -by another
Executive order or by act of Congress.

On February 6, 1933, Executive order No. 6016 was issued and it
reads as follows:

Upon recommendation of- the Secretary of the Interior, Executive: Order

No. 5327 of April 15, 1930, withdrawing certain -lands for puroes of--investi-

gation, examination, -and classification is hereby modified to the extent of

authorizing him to issue oil and gas permits and leases under the general

leasing act of February 25, 19290 (41 Stat. 437-451), for any of the lands-

withdrawin by said order.

1l91
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The Commissioner correctly held the application for rejection.
Although there has since been a change in the status of the land,.
the application filed did not have the effect of segregating the land
applied: for or giving the appellant any right thereto. Hendricks
v. Damon (44 L.D. 205).; Keating v. Doll (48 L.D. 199); H. A.
Hopkins, 50 L.D. 213).

The decision appealedf from is affirmed and the papers are; re-
turnedt4o thendeural L and Office with instructions that the appellant
be advised that he may file a duplicate of his application, or a new
application, and that if there shall then be no intervening :permit
application filed. since February 6, 1933, the matter of granting a:
permit to the appellant will be favorably considered.

KERMIT D. LACY

J)ecided March 18, 193:

O.L: AND GAS LANDS-PROSPECTING PERMIT-ABANDONMENT-WORDS AND

PHRASES.

The term "producing oil or gas field," as used in section 13 of the Leasing
Act, must be'construied to inelud'e areas in which there has& been produc-
tion and which willl continue to produce oil or gas, and: the fact that
there has been a cessation of production and abandonment of wells in
a given field is not of itself . sufficient to warrant a redefinition of the
structure or the revocation of the classification, of the field in the absence
of a proper showing persuasive that the area does not in fact contain
valuable deposits of oil or Aas.

OnL AND GAS LANDS-PROSPECTING PERMIT-ERROB.
The issuance through oversight of an oil and gas' permit for prospecting

land within a producing oil field will not compel a subsequent erroneous
D classification of the field and the granting of another permit for prospecting

other lands on the structure.

EDwARDS, Assistant Secretary::

By' decisin of Deceiberb 13, 1932, the Commissioner of the Gen-
eral Land Office held for rejection as to the NWV¼/4SE1/4 the oil and
gas prospecting: permit application of Kermit D., Lacy, filed June

* 3, 1932, for the W½/2SE1/4 Sec. 32, T. 5 N., R. 19 W., S. B. M.,
California, for the reason that said NW144SE¼/4 was within the limits
of the Rose Oil 'Company's oil field, which was known to be a pro-

.ducing area long prior to the enactment of the General Leasing Act.
An-appeal on behalf of the applicant'has been filed. Ile states,

* through his attorney, that he denies that the land is within any
known oil structure; that he6 asserts that the oil alleged to have been
: discovered on said land #as produced from shallow wells which have
for a long time past been totally exhausted; that~ any future oil
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w ill of necessit be found in deeper formations not' now known ito
:be 6ilbe'a'ing>;' that. he held a previous, oil and gas permit for 'said
X \ W1ASE'1/4; and, that: .the issuance: o~f said ~permit was prima' facie
.evidence th the land was not within the limits. of any ikiown
structure.

On November '3 1932,: the Geological Survey made a report as
follows: I

; The records of the Geological Survey show that of the land involved in
xhe application the NW1/4StE Sec. 32, T. 5 N., R. 19 W., is within the limits

of the Rose Oil Gompany's oil field, definition not promulgated, which was
known t to. he a' prdduding area long prior to the enactment of the mineral
leasing ac't, and is therefore not subject to filing under the prospecting provi-
sions of the act.

It is 'true tthat on January 26, 1925, this appellant filed:an: 'oil
and gas prospecting permit for the' same land; that the Geological
Su0::: =rvey reported~on August 412,1925 , that the land involved was not.
within 'the known geologic' structure of a producing oil or gas field,
and that so far as relations to structure were concerned there ap--
peared' to be no objection to granting a permit; that a permit was''
granted September 5, 1925; and.that said permit was canceled on
June 17, 1929, forfailure to comply with the terms thereof.:

The fact that through oveirsight the land was reported as subject
to prospecting permit in, 1925 and 0 a permit was then issued does
not compel an erroneous classification at this time and the granting
of another permit. 'It is shown that. as of March 4, 1929, the State
of California classified'the N½Nl/SEi/4 said, Sec. 32'.as: proven oil'-;
land, according to law, for the purpose of assessment.' See "Sum-
mary of Operations, California' Oil Fields," published by .the De-
:partment of Natural Resources, Division'of Oil and Gas,Auust,
1929.

In its unreported decision of March 24, 1924, in the_6ase of John
H. Moss v. A. D. Schendel (A-6287, Buffalo. 021031-0210.33), the
Department said:

The applicant Moss has-appealed from 'this decision and alleges that the
lands were not, at the time of his application, within a producing field, as\ all
wellsf in that field which had 'produced either oil or gas, were not producing,
but were (exhausted, the wells abandoned and the casing pulled and the wells
plugged. * * 0 *

-The 'records disclose'that the Torchlight field was a known producing field
long before the passage of the leasing act, and was so defined long prior to
the filings by appellant or Schendel. The Department is also aware that-large'
oil companies which have been operating in the field did abandon'it in 1923,
-as ;alleged, but is not convinced that such abandonment warrants a redefinition
of the structure or the revocation of the classification of the area as a prow-
ducing field at this time. The term "producing oil or gas field" as used in
section 13 of the leasing act must be construed to include areas in which there.

182662-33-VOL. 54-13

193'



* 194 DECISIOS OF THE .DEPARTMENT .OF TH INTERIOR [VoL

has been production and which are capaible of producing- more .oil, otherwise

cessation of production in a given field because of a strike or other external
: matters would render areas which were clearly oil beating, subject to prospect-,
ing operations and, when oil was brought' in, the' reward for discovery provided
in section 14 of the 'act would be improperly conferred in a case where such

discovery was not essential to the determination, already made, that the land :

was valuable for oil and gas deposits. Until further showings are made which
are persuasive that the area does not still contain valuable deposits of oil,
the field will not be redefined.

In the- absence of any showing other than' the unverified and .

uncorroborated statements made in the appeal, the Department is
not willing to consider the land involved: as subject to prospecting
permit for oil and gas.

The decision appealed fromn is
A-,irned.

AMENDMENT TO REGULATIONS GOVERNING RECOGNITION OF

PERSONS REPRESENTING CLAIMANTS BEFORE THE DEPART-
MENT OF THE INTERIOR AND ITS BUREAUS.:

[Order No. 615]

DEPARTMENT OF THE INTERIOR,

Wa~shington; D.C., March 24, 1933.

Under authority conferred upon the Secretary of the Interior by
section 5, of the act of July 4, 1884 (23, Stat. L. 101), the' following
regulation is hereby promulgated and ordered to be inserted between

the 8th and 9th regulations heretofore promulgated under the said

act on September 27, 19171:

8-a. No person who has been employed or has held any office or place of trust
or 'profit in the Department. of the Interior shall be permitted to practice,
appear, or act, as an attorney or agent in'any case, claim, contest or other pro-

ceeding before the Department or before any bureau, board, division or other
agency thereof, until two :years shall have elapsed after the separation of the
said person from the said service; and no attorney or agent admitted to. prac-
tice before the Department shall employ or retain any such person forx the
purpose of making any personal appearance in any such case, claim; contest. or

other proceeding, before the expiration of the said two-year period.

HAROLD L. IcE, :s,
Secreta'ry of the Interior.

1 See 46 L.D. 206; also 51 L.D. 547, 561.
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ELIMINATION OF NOfIRRIGABLE AREAS IN INDIAN REC-
LAMATION PROJECTS-AUTHORITY, OF SECRETARY OF THE
INTERIOR

Opinion, March, 27, 1933

INDIAN LANDS-RECLAMATIoN-ACT oFrAeGaT 1, 19149AnTrnoRITY Or SuCRarARY
:OF} TE INTERrIo.

Congress, in the Act of August: 1 1914 (38 Stat. 582), having authorized
and directed the Secretary of- the Interior to: act in determining the per
acre charge for irrigation of lands within Indian reclamation projects
impliedly gave him authority to determin6 the estimated cost of the project
and the total area that can be irrigated.

INDIAN LANDs-IsRRGATroN PRoJEcTs-APrORTIONMENT OF COST-SEORUTARY OF

The Act of August 1,X 1914 (38 Stat. 582), directing the Secretary of the
Interior to apportion the cost of irrigation projects constructed for Indians
in accordance with the benefits received by each individual Indian, requires
him, in effect, to make an apportionment of the cost of such irrigation
works upon a per acre basis based upon benefits received.

INDIAN LANDs---RECLMATIOrm-IRexnTrrOs CHARGEs-WIN] RIVER PRoJECr,
:WYOMING. X

In order to fix charges upon irrigated lands within Indian reclamation
projects the Secretary of the Interior must determine the estimated ,cost
of the project and the total area that can be irrigated,' which. factors
supply the basis for such charges. ' -

INDIAN LANDS-REaCAMATION-So1nnAxRY OF THE INTERIoR-" IEIGABLE ": Dl-
FINED.

It would be unusual to say that Congress intended, by the Act of February 14,
1920 (41 Stat. 4408) to declare as irrigable all land for.which water for
irrigation purposes can be delivered, and the Secretary of the Interior
would 'not be justified in determining that land was irrigable if it was
not arable and susceptible of economic cultivation with the use of irriga-
tion water..

INDIAN IJANDS-REcLAMATION-ELIMINATiON OF NONIRReABLE AREnAS.

If, before the irrigable area, ofta reclamation project is determined and con-
struction 'charges fixed, .experience in actual cultivation and irrigation of
known areas. demonstates,: that a crop can not be economically produced
thereon, such areas should be eliminated in nthe final determination: of
irrigable -area, even though land "to which water for irrigation purposes
can be delivered."

DIXON, First Assistant Secretary:

You [Commissioner of Indian Affairs] have informally submitted
to me' two letters addressed to W. H. Farmer, Acting Supervising En-
gineer at Billings, Montana, with the idea that the Department
should determine which of the two letters should be signed and
transmitted.;
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The main question! in dispute involves the authority of the Secre-
tary of the Interior to -approve a classification of the project land

Ti so as to exclude the nonirrigable area, -although it is land "to which
water for irrigation purposes can bedelivered."

The questions involved imrnediately affect the Wind River Project,

Wyoming authorized pursuant to the act of March 3, 1905:(33 Stat.

1016), which provided that the Government should reimburse itself

from tribal funds in its possession for all expenditures made in the

construction of irrigation -works. 'Prior to August 1, 1914, reim-

; bursement for all expenditures on account of both construction and

operation and maintenance was made from such fund. The Aentire

tribe and not the individual water user continued to bear the burden

of the reimbursement until the passage of the act of that date (38

Stat. 582,'inwhich Corgres abandoned thie policy of expending

- tribal funds, and provided:

* That all moneys expended heretofore or hereafter under this provision shall

be reimbursable where the Indians have adequate funds to repay the Govern-
ment, such reimbursements to be .madq under such rules and regulations as the

. Secretary of the Interior may prescribe: Provided further, That the Secretary
of the Interior is hereby authorized and directed to apportion the cost of any

irrigation project constructed for Indians and made reimbursable out of tribal
: funds of said Indians in accordance with the benefits received by each indi-

vidual Indian so far as practicable from said irrigation project, said cost to be

apportioned against such individual Indian under such rules, regulations and.

conditions as .the Secretary of the Interior may prescribe.

By this act the Secretary was required to apportion the cost of any

irrigation project, in accordance with the benefit received by each

individual Indian. This was in effect a direction to require an ap-:

portionnent of the cost of irrigatio n works upon a per acre basis

based upon benefits.received. Prior to the enactment of this legis-

lation only preliminary surveys of irrigable acreage had been made,

and on many of the Indian projects these surveys of irrigable acre-

age have not been completed up to the -present time. More than five

* years elapsed after the act of 1914 before Congress again definitely

considered the beginning of payments of reimbursable money ex-

pended for construction works. In many cases construction of the

- ' irrigation system had not progressed far -enough to justify a fairly

accurate estimate of the final total cost of construction. It then

passed the act of February 14, 192& (41 Stat. 408), part of which is

quoted as follows:,.

The: Secretary is hereby authorized and directed to require the owners of

irrigable land under any irrigation system heretofore or hereafter constructed

for the benefit of :Indians and to which water for irrigation purposes can be

delivered to begin partial reimbursement of the construction charges, where

reimbursement is required by law, at such times and in such amounts as he

may deem best; all payments hereunder 'to be credited on a per acre basis in
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favor of the land in behalf of which such payments shall have been inade and 

to be deducted from the total per acre: charge assessable against said land.

The-acts of 1914 and 1920 above quoted, wee the s.u e

S tor's opinions dated er 17 1925. A 

proper interpretation of these* opinions appears to me to settle thei

fquestion relative to the letter to transmit to the Acting Supervising

Engineer. :Thef principal qpestion in dispute is the determination of

irrigable area of each legal subdivision of the -project and the au-

thority of thed Secretary of the Interior to determine such area.. The

Department has by regulation defined irrigable land. and also agri-

cultural land in this language:;

Irrigable land is agricultural land that can be watered by an irrigation
project. Agricultural land is land capablhdokf use tot crop production:., This
land may or may not be irrigable.

'In determining: irrigable areas it is necessary to-take into con-

sideration what may be designated as high and rough land, steep

land,. rocky land, alkali and Awater-logged land, and frequently

overflowed land.: It is stated in one of the letters that-

With -respect to irrigable areas that have 'in the past been' irri'gated and
to which water for irrigation purposes can beV delivered, there is. authority
for: the elimination and adjustment of. irrigable area and costs under the
Leavitt act (47 Stat 564).

-Itf seems to be, the contention that under the act of 1920; sup pra, if:

water for irrigation prrposes can be delivered, the land must be con-:

-sidered as irrigable and must be charged with the return of the cost

of expenditures: made for the irrigation systemn. This, however ,is

,not the true test of irrigable area and it is Inot a limitation upon the ,

authority given the Secretary of the Interior to fix the charges per

irrigable acre. To fix charges: the Secretary of the Interior must

determine two: specific facts: (1) The estimated total cost :of the 

project; (2) the total area that can be' irrigated. ( Congress having'

authorized the Secretary, to act in determining the per acre charge,

it impliedly gives him authority to dttermihe, the two facts- above

outlined. The determination -of the irrigable area, depends upon I

many conditions, and it would be itunusual to say that Congress

intended, by the act of 1920, to declare as irrigable all land for which
water for irrigation purposes can be delivered. Many ditches Xare

constructed on a project which could deliver water to sandy land,

gravelly land,.: aid land afflicted with ;other impediments to cultiva-.

tion, but the Secretary would not be juastified in- determining that the

land-:. was- irrigable if it was not arable and susceptible of economic

cultivation with thleuse-of irrigation water. '

Whether a given area is irritable must frequently be determined 

by scientific and topoglrphic investigation priorkto 6ultivation and
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irrigation but no' information: can be? more reliable than that ob-
tained.by cultivation, irrigation and production of crops on the land.
If, before the irrigable area: of the project is determined and con-:'
struction charges. fixed, experience in actual cultivation and irriga-
tion of known areas .demonstrates that a crop can not be economi-
cally produced because; the land is too high, rough, steep, rocky,
'alkaline, .seeped or water-logged, the: areas; should be aeliminated in E
the, final determination of irrig'able area even though it island " to
which water for irrigatioii purposes can be delivered."
- To determine the irrigable area of the Wind River project,-

Wyoming, there has been appointed a. board of expert; classifiers,
and the report is nearly completed and ready for submission to the
Department for approval byf the Secretary of the Interior., Pend-
ing such approval, you desire authority to put into effect'the :collec-.
tion of operation and maintenance charges for the year 1933, based
upon the irrigable area surveys made by the board. There is no
objection to, this, providing your field men are instructed' to advise
water users that final action has not been taken on the board report,
and therefore adjustments may be necessary before the report is
finally approved.

On the subject of overpayments: heretofore made and deficiencies'
which might occur on account of changes in the irrigable area 'of
any land holding, it is required that we consider conditions involv-
mng the two classes of charges and the two kinds of ownership on
the project. Charges consist of (a) construction charge, and (b)
operation and maintenance charge, while ownership must be divided
into (a) lands owned by Indians, and (b) those owned by whites.
Construction charges.against Indian-owned lands are deferred while
the land is in Indian ownership by reason of the act of July. 1, 1932
(47 Stat. 564).. This is true whether the land be trust patent or'
patented. Operation and'm ntenance charges are to be collected in

-fh7eutureG for Indian-owned lands, but past due charges may be
affected by the operation of the act of July 1, 1932, supra.

Construction charges on white-owned lands have not been an-*
nounced for the Wind River project by the Secretary and deter-
mination of the irrigable area is a necessary preliminary act.
Operation and maintenance charges for white-owned land must be
collected and credits for overpayments can be allowed only so far
as such Dpayments have been made by or on behalf of the present

* owner of the land. In all- cases where the report and recommenda-
tions of the committee on classification fixes an assessable irrigable
area in excess of the original estimated acreage on whichassessments
have been written in the past, the new assessable area shall be used
for the irrigation .season of 1933 and thereafter and assessments

[Vol. z
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on irrgation charges made onz.that basis. Adjustment 'of deficieni-
cies in payment of construiction or operation and maintenance,
c :harges should await the approval' of the board report ,and the
determination of the irrigable' area by'the Secretary as to each legal
subdivision..
: It is desired that you make your letter to the fild officer' conform
to the opinions-herein expressed.:

CREDIT -TO HOXESTEAD SETTLERS AND ENTRYkEN FOR 'ILI-
TARY I SERVICE 'IN TINDIAN' WARS EXTENDED TO SOLDIERS'
WIDOWS '

[i0rculat No. 1296]

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D.C., March 31, 1933.,
A REGISTERS, UNITED STATES LAND O.F::cs:

The act of March '3,- 1933 (4T Stat. 1424), provides as follows:
"That the provisions and limitations of the Act entitled 'An Act to allow

credit to homestead settlers and entrymen for military service- in certain
Indian wars', approved April 7, 1930, are hereby extended to the widow of
any person who would be entitled to make homestead entry or settlement andi.
receive credit in connection therewith for military service under the provisions-
of such Act, if such widow is unmarried and otherwise qualified to make entry
of public lands under the provisions of the homestead laws of the United
States and has heretofore'made or 'shall hereafter make such entry: Provided,
'That in the event of the death of any such widows prior to perfection of title,
leaving only a minor child or children, patent shall issue to the said minor
child or children upon proof of death, and of the minority of the child or
children, without further showing or comtpliance with law.",

This act extends the: benefits of the act of April 7, 1930 (46' Stat.
'144), explained in Circular No. 1218 (53 I.D. 102), to the unmarried
widow of a soldier who served in an* Indian war mentioned in said
act of April 7, 1930, and who died possessed of 'a homestead right
or who may be considered as restored to such right under existing
laws. If such widow shows her qualifications and makes her home-
stead entry, in perfecting title to the land included therein she may
deduct; the period of her deceased' husband's military service from
the three' years' residence required, subject to compliance with the
requirements of the law for at least one year.

The widow must make the same showing to establish evidence
: )f the miiitary service as the husband would' have been required to
;make had he become a homestead applicant for public land. There-,
fore: evidence l of, military service must be, furnished as explained

in said Circular No. 1218 and in addition the widow must file an
affidavit showing that she is the soldiers unmarried widow and that
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at the time of his death he was possessed of the right; to make. a
homestead entry or that the,.;existing laws 'may be invoked tof
restore such- right. If he ever made a homestead entry data sufficient
for this office to identify the same must be furnished.

If such widow makes a homestead entry and dies prior to, per-!f
fection of the title to .the land included therein, leaving only a minor
child or0children, patent will issue to such minor child or children
upon proof of her death and of the: minority of the child for chil- r

* dren, without further showing of compliance with law, but publi-
cation and posting of notice of intentionr to submit proof must be had
and evidence thereof filed in support of the request for the issuance
of' the patent to the child or children of such deceased homesteader.

C. C. MOORE,
aomnissioner.

Approved::
JOHN H. EDWARDS:

A8sisstant Seoretary.

EXCHANGE OF LANDS IN NEW MEXICO UNDER ACT OF JUNE
15, 1926

tCircular No. 1295]

DEPARTMENTI OF THE:INTERIOR,

GENERAL LAND OrICE,
Washington, D.C., Apri 1 1, 1933.

REGIISTERS, UNITED STATES LAND OFFICES

LAS :CkuCES AND SANTA FE; NW, MEXICO.
I. By the act of Congress approved June 15, 1926 (44 Stat. 74M),

it is provided as follows:

"That section 10 ofLthe Act entitled 'An Act to enable the people of New
Mexico to form a constitution and State government, and be, admitted into the
Union on an equal footing with the original States; and, to enable the people
of Arizona to: form ;a' constitution and State .government and be admitted
into: the Union on: an equal footing with the- original States,' approved June
20, 1910;, be, and the same is; hereby amended, subject to. the eonsent to the
terms.hereof by the State. of New Mexico, by adding the. following: Provided,.

' That the Secretary, of the Interior be, and he is hereby, aiethorized in his dis-
cretion to accept on. behalf of the United States, title todany iahd within
the exterior boundaries of the national forests in the State of: New Mexico,
title to which is in the State -of' New Mexico, which the said State : of New

: Mexico is willi'ng to convey to. the United States,, and which shall 'be so con-
veyed, by deed .duly recorded- and executed by the Governor o, said: State
and the State land commissioner, with the approval .of the State land, board,
of said VState, and as to .land. granted to. the :said State of New Mexico, for
the' support of common schoois with the' approval of''the State superintendent
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'of public instruction of said State, as to institutional grant'lahds 'with' the
-approval of. the governing body of the institution .for whose:-benefit the lands so
c : ;:rqcpnve~ed were granted to said State, if,,in the opinion of the Secretary tof
Agriculture; lpublic interests. will -be benefited. thereby and the :lands are chiefly
valuable for national forest purposes, -and in exchange therefor, the Seeretary
- -the Interior, in his' discietion, may 7give not to exceed an equa vaue of
: uiiappropriated, ungranted, national forest or other government land lbelonging
to .the United".States. within the said .State- of tNew: Mexico, as may be deter-
mined -by the Secretary of Agriculture and be acceptable -tothe State as a fair
compensation, consideration being given to any reservation which either the
Stateor the United States may make of timber, mineral, or easements.

. ;Tha't authority is hereby vestdd ithe President temporarily to, withdraw
-from' 'disposition under the Act of June 25, 1910 (Thirty-sixth Statutes at
Large', page 847), as, amended by, the. Act .of August 24, 1912 (Thirty-seventh
Statutes at Large, page 497), lands proposed for selection by the State under
the provisions. of this Act..

Sec. :2. Where sections 2, 16, 32, and 36, within national forests, legal -title
to which sections is retained in the United States under the :povisions of sec-
tion '6 of the said Act 'of June .20, 1910, and' which sections- are adnministered as
a part of the *said national forests *for the benefit of the said State of New
Mexico,. have not' already .been. tendered as base. for indemnity selection under
sections 2275 and '22.76, United States Revised Statutes, and where such sec-
tions of land, in the opinion of the Secretary of Agriculture, are chiefly valu-

:'able for forest purposes, upon surrefnder:by the State of New Mexico of theb.
2 ightto make lieu selections and 'of all claim, right, or interest in or to said

sections upon and in the event of elimination from the -national forests, the
Secretary of the Interior, in consideration of such surrender, may, in his
discretion, give to -the State of New Mexico not to exceed an equal value of 
unappropriated, ungranted, national forest or other government land belonging
to the Uinited .States' within the -said 'State of New Mexico, as may be- deter-'
-mined by the Secretary. of Agriculture and be acceptable to the State as a fair
compensation,: consideration being given to any reservation which either the -

State .or the United States.may make of timber, mineral, or easements.-
That; the Secretaty of Agriculture may establish regulations and a procedure -

for appraising the values of the, lands owned by the United States and by
'the State and for carrying out -the provisions of this Act. :

Sec. 3. That 'all lands' acquired by the State of New Mexico under -the -pro-
visions, and all the products and proceeds. of said lands,' shall be subject to
all the conditions: and -trusts to which the lands conveyed or surrendered in
lieu thereof are now subject. Ail lands conveyed -to the United States -under

:;'this 'Act shall, upon aeceptance of' title, become parts of the national forests
within which they are situated. -- - -. .

Sec.'4. That pursuant -to section 10, Article XXI, Constitution' of the State
'of New Mexico, the -consent of the :United- States is hereby granted for amend-
ment 4of the constitution of the State of New Mexico in accordance with the
provision of this Act." -

Evidence has been furnished of the amendment to the constitution:
of the State of New Mexico, as provided by this act. -
. 2. All preliminary:negotiations relating to an dexchange' under this
act are to be conducted with the local representatives of the -Forest
Service, and the State must: file0 with the Regional Forester, Albu-
; querque,- New Mexico, an informal application desribig the .land 
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to be conveyed as well as that to be selected, which lands must be
described by legal subdivisions, or by entire sections, and nothing,
less than a legal subdivision may be surrendered' or selected. The
lands selected in any one application should not, exceed 6,400 `acres.
The conveyed lands must be within the exterior boundaries of a

* national forest, and the selected lands may be within a national
' forest or may be from the unreserved and unappropriated surveyed
public lands within the State.

3. Where the lands proposed for selection by the State as, afore-
said, under the provisions of said act of June 15, 1926, are outside
of national forests and form a part of the unappropriated, unwith-
drawn, unreserved, surveyed public- lands, a list of such lands' should
be promptly forwarded by the State to the Commissioner of the
General Land Office, with the request that a withdrawal thereof be

*; ;iD made under the act of June 25, 1910 (36 Stat. 847), as amended. by
the act of August 24, 1912. (37 Stat. 497), and in aid of said proposed
selection by the State under said act of June:15, 1926.

i 4. The application for exchange should show in detail every' res-
ervation of mineral, timber, or easements ;previously granted or to

* be made by* the State, to which the offered lands are subject, and
should also show the reservations of timber, minerals or easements
' which are acceptable to the; State and are to be made by the United
* States.-

The act requires that the value of the selected lands shall. not
exceed that of the offered. lands, consideration being given to any
: reservations of timber, mineral, or easements which may be made
d by the State or the United States.: The Values of both offered and
selected lands shall be determ ined by the Secretary of Agriculture.
To meet that requirement of law, both the offered and selected lands
will be examined and appraised by officers of the Forest Service, in
conformity with the principles and procedure governing.examina-
tions'of lands offered or selected under the provisions of land ex-
:change laws as set forth in the National Forest Manual. if such
examinations disclose inequalities of value, the State will be so
advised and opportunity afforded for adjustments which will bring 
the exchange within the provisions of the law.

After agreement as to values has tentatively been arrived at- by
the State officials and officers of the Forest Service, the'Chief of
Field Division of the General Land Office at Santa F e, New Mexico,
will be furnished with two copies-of each report and appraisal cover-
ing lands to be selectedL from the'unreserved public domain, fo'r
i omment and recommendations. If no objections to the proposed:'
exchange are known to the (Chief of Field Division, Ihe will so en-
dorse the 'reports, returning one copy to the Regional Forester 'and
forwarding the other to the Commissioner of 'the General Land:

[VOL
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Office 'at Washington, D.C.- If the Chief of Field Division has valid.
objections to the tentative agreement, the' Regional Forester will
endeavor to consider and adjust them. If the report meets with, the
approval of the Chief of Field Division, the Regional Forester will
forward the copy of the report returned by the Chief of Field Divi-
sion, together with the application and other related papers, to the
Forester at Washington, D.C.

5. If, in the case of selection ofunreserved 'public lands of the
United States, a joint examination for *'appraisal is requested,
through the national forest officers, arrangements for such examina-
tion may be made with the Chief of Field Division of the, General
Land Office. Where, for any reason, other 'or further examination
is found necessary or desirable by the Department of the Interior,
the Chief of Field D)ivision will be so instructed.

6. When is has been shown to the satisfaction of the Secretary of
Agriculture, through the district forester and the Forest Service at
Washington, D.C., that the, exchange sought will be in the public
interest and that the value of the selected land does not exceed that
of the land offered in exchange, the Secretary of the Interior will be,
so advised. The letter of recommendation of the Secretary of Agri-'
culture should specifically describe all reservations of mineral, tim-
ber, or easements previously granted or to be made by either the
State or the United States. The General Land Office will notify
the district land officers'that' applications for such .exchange may be
allowed, if in- conformity with these regulations.

7. All applications for exchange under the provisions of this act
must be filed, by the proper officers of the State, in the district land
office of the district in which the lands applied for' are situated,
accompanied by the following affidavits and certificates:

(a) An afflidavit as to the nonmineral and nonsaline character of 0 the land
applied for, except where the land is subject to a reservation of mineral rights

:by the United States. The nonmineral affidavit should also show that said
land is unappropriated and is not occupied by and does not-contain improve-
ments placed thereon by any Indian.

(b) A certificate of the selecting agent that the selection is made under and
pursuant to the laws of the State.

(c) An affidavit that the land selected does not exceed in value that of the
land offered in exchange.

8. Where the application is for public- lands' of the United States
-outside of national forest boundaries, there must be furnished-a
corroborated affidavit relative to springs and water holes upon the'-
land applied for, in accordance with existing regulations pertaining
thereto in the case of all similar State selections.

9. Paylient of 'fees will be required in the sum of $1.00- for each
-160 acres, or fraction thereof, selected by the State. ' - -' -
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: 10. Where title has zactually .vested in the State as to. the landsa

sought to be convey6&d, :each application for .exchange must be
accompanied by a deed (unrecorded), prepared, in accordance with
the laws of the, State of New Mexico. governing the conveyance of
real property, executed by the Governor of the State and the. Com-
:missioner :.of Public. Lands, with the approval 'of the State land

lands granted for the support of common schools; and as to insti-
tutional grant lands, with. the approval of ther governing body of

the. institution for whose -benefit *the lands so reconveyed were
granted to the.:State.: Where the legal title to school sections is
retained in the United States under the provisions of section 6 of
the Xenabling ;act of .June 20,: 1910, or where title to school sections
has not vested in the State because of withdrawal of the lands prior
,to survey, the State must furnish a certificate showing surrender by
the State of the right to make- lieu selections under sections 2275
*and 2276 R.S., as amended, and of£ all claim, right or interest inor
tonsaid lands. All selection lists must'be accompanied by certificates
of the proper State officer and of the proper county recorder, show-
ing that the offered lands have not been sold or otherwise encum-
bered by the State. In case, however, any of such lands have been
sold by the State and title again acquired, an abstract of; such title
will be necessary.

II. In order to simplify the work of keeping .the records and of
adjudicating exchanges under this act, these two classes of exchanges
(vwhere deeds of conveyance are required as to the lands offered in
exchange; and where title to school sections is in the United States)
should, not be made in the same selection list, but should be in
separate lists.

12. If the selection appears regular and in conformity with these
regulations, you will accept the selection,' assign the current serial

.number thereto, -and will prepare notice for publication in accord-'
ance with the regulations approved June 23, 1910 (39 L.D. 39), and
amendments thereto.

'13. When upon examination in': this. office it is found that: all
T requirements have :been complied with and it' is considered that the

State is entitled to the exchange sought, the deed willbe returned
tof the State for recordation and retransmittal to, this, office, and
where abstract of title may have been required, such abstract will be
xreturned to.be brought down to show the title in the United States,
free from all liens and incumbrances, including tax liens. Upon the

: ;return of the recorded deed. and satisfactory abstract of title, the
* :. selections will be embraced in a clear list and. transmitted to the

Secretary with recommendation for approval, in the absence of 'other

:VO
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'objection, with a view to the certification to the State of the-selected4
lands.

14. Should the application for exchange be finally rejected'or the
selection canceled, for .any reason, the unrecorded deed and the
abstract of title will be returned to the State.

C. C. MOORE;

Approved:
JOHN H. EDWARDS,

Assistant Secretary of the Interior,
II: A. WALLACE,

Secretary of A Iculture.

LANDS IN UTAH ADDED;TO THE NAVAJO INDIAN. RESERVATION

DEPARThENT OF THE INT JORG.
GENERAL LAND: OFFICE, :

Washington, D.C.,Apri 26, 1933.-
RRGISTER, SALT LA CrITY, UTAH:

The act of March 1, 1933 (47' Stat. 1418), provides :
That all vacant; unreserved, and undisposed of public lands within the, areas

'in the southern part of the State of Utah, bounded as follows: !;Beginning at a
point where the San Juan River intersects the-one hundred-and tenth degree of
west longitude; thence down: said river to its confluence. with , the Colorado
River; thence down the Colorado River to a point :where said river crosses the
boundary line between Utah and Arizona; thence east along said boundary line
to the one hundred and tenth degree of west longitude; thence north to the,,
place of beginning; also beginning at a point where the west rim of Montezuma'

- Creek or wash intersects-the northi boundary line of the Navajo Indidn- Reserva-
tion in Utah; thence northerly along the western rim of said creek or:wash to a.
point where it intersects the section line running east and west between sec-
tions 23 and 26, township 39 south, range 24 east, Salt Lake base and meridian in
Utah; thence eastward along said section line to the northeast section corner
of section 26, township 39 south, range&25 east; thence south one mile along the
section line between sections 25 and: 26 to the southeast section ~corner of section:
26, township 39 south, range 25 east; thence eastward along the section line

* - ::between: sections 25 and 36, township 39 south, range 25.:east, extending through
township 39 south, range 26 east, to its intersection with the boundary line,
between Utah and Colorado.; thence south along said boundary line, to its inter-
section with the north boundary line of the Navajo Indian Reservation; thence
in a westerly direction along the north boundary line of said reservation to the:
point of beginning be,- and the same are hereby, permanently withdrawn from:
all forms of entry or disposal for the benefit of the Navajo and such other
Indians as the Secretary of the Interior may see fit to settle thereon: Provided,

' 4i]
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That no further allotments of lands 'to Indians on the public domain shall be
made in San Juan County, Utah, nor shall further Indian homesteads be made
lin said county under theAct of July 4, 1884 (23 Stat. 96; U.S.C., title 43, sec.
a190).- Should oil or gas be produced in paying quantities within the lands
hereby added to the Navajo Reservation, 37½ ber centim of the net royalties
accruing therefrom derived from tribal leases shall be paid to the; State of
Utah: Provided, That said 37½/2 per centum of said royalties shall be expended
by the State of Utah in the tuition of Indian children in white schools and/or
in the building or maintenance of roads across the lands described in section 1
hereof or for the benefit of the Indians residing therein.:

SEc. 2. That the State of Utah may relinquish such tracts of school land
within the areas added to the Navajo -Reservation by section 1 of thisAct as
it may see fit in favor of the said Indians, an'd shall have the right to select
other unreserved and nonmineral public lands contiguously' or noncontiguously
located within the State of Utah, equal in area and approximately of the same
value to that relinquished, said lieu selections to be made in the same manner
as is provided for in the Enabling Act of July 16, 1894 (28 Stat. L. 107), except
as to the payment of fees or commissions which are hereby waived.

' You will make the proper 'notation on your records and will care-
fully check any application to make homestead entry or selection for
Indian allotment in the vicinity of the withdrawn lands so as to
avoid any conflict therewith.

:You will also make proper notations on your records of any in-
demnity schdol-land selection or selections made in lieu 'of lands in
secs. 2, 16, 32 and 36, granted to the State for school purposes by
section 6, act of July 16, 1894 (28 Stat.: 107), and within the area
added to the Navajo Reservation.

t 0: : tAll such indemnity school selections must be made in accordance
with the-provisions of sections 2275 and 2276, United States Revised
Statutes, as amended by the act of February 28, 1891 (26 Stat. 796),
as. mde applicable to the State of Utah by the Act -f May 3, 1902
(32 Stat. 188). Such selections must'also be made in accordance

with the regulations. of June 23, 1910 (39 L.D. 39), and the State
must furnish an affidavit as to springs and water holes on all selected
lands in accordance with Circular No. 1066, May 25, 1926 (51 L.D.
457) andCircular No. 1231 (53 I.13. 173).

The State must also furnish an affidavit to the effect that the land
selected is approximately of the same value as that relinquished.
Field examination will be directed by this office in order to determine
-whether or not the lands relinquished and those selected are consid-
ered to be of approximately equal value within the intent of the act.
If the report 'of the'Clhief of Field Division should be adverse to the

State, the State will be given opportunity to make selehtion of other
lands or to make esuch showing as may be desired, and' will be
afforded the right of appeal, review, or rehearing recognized in the
-:manner prescribed by the Rules of Practice.
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Nd fees will be, charged in connection with any selebtion made
under this act.

C. C. Moo"Iu
-orMMissioner.,

'Approvied:
JOHN IH. EDWARDS,

A-issstant Secretary.

:XINING LOCATIONS I .PRESCOTT NATIONAL FOREST, ARIZONA

[Circular No. 1298] i

DEPARTMENT OF THE INTERIORI,

GENERAL LAND OFCE,
:TVa4: n aton, D.., ay 4, 1933.

REGISTER, PHOENIX, ARIZONA:

The 'act of January 19, 1933, an act to amend the United States,
mining laws applicable to the city of Prescott municipal watershed
in the Prescott National Forest within the 'State 'of. Arizona, pro-

:vides as follows: :
Be it e-nacted by the Senate and Homse of Representctives of theVUnited

States of America in Congress assembled, That hereafter mining locations made
under the United States mining laws upon lands within the municipal watershed:
of the city of Prescott, within the Prescott National Forest in mthe State of
Arizona, specifically described as the west 'half southwest quarter section 13;
south half section 14; southeast quarter, and east half southwest- quarter
section 15; east half, and south half southwest quarter section 22; all of
section 23; west half section 24; all of sections 26 and 27;i north half north
half section 34; and north half north half, section 35, township 13 north,
range 2 west, Gila and Salt River base and meridian, an area .of three thousand
six hundred acres, more or less, shall confer on the locator the right fto occupy
and use so much of the surface of the land covered by the location as may
be reasonably neeessary to carry on prospecting and mining, including the

* taking of mineral deposits and timber required by or in the mining operations,
and no permit shall be required or charge made for such use or occupancy;
Provided, however, That the cutting and removal of timber, except where
clearing is necessary in connection with mining operations or to provide space
for buildings or structures used in connection with mining operations, shall:
be conducted in accordance 'with the rules for timber cutting on adjoining
national-forest land, and no use of the surface of the claim or the resources
therefrom not reasonably required for carrying on mining and prospecting
shall be allowed except under the national-forest rules and regulations, nor
shall the locator prevent or obstruct other occupancy of the surface or use
of surface resources under authority of national-forest regulations, or permits
issued thereunder, if such occupancy orS use is not in conflict with mineral
development.

SrE. 2. That hereafter all patents issued under the United States mining
laws affecting lands within the municipal watershed of the city of Prescott,
within the Prescott National Forest, in :the State of Arizona, shall convey,
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: ; 0: title to the mineral deposits within the claim', together with the right I to c cut
and remove so much of' the mature timber therefrom as may be needed, in.
extracting iand removing the mineral deposits, if the, timber is cut under sound'

:, :ftprinciples of forest management as defined by the national-forest rules and
regjnlations i but each patent shall reserve to the United :States all title in
or to the surface of the lands and products thereof, and no use of., t&e -surface
of the claim or the resources therefrom not reasonably required for, carrying
on mining or prospecting shall be allowed except -under, the rules and regula-
tions of the Department of Agriculture.

Sxo. 3. That valid mining claims.,within the municipal: watershed of the
city of Prescott, within the Prescott National :Forest in the State. of Arizona,
existing on the date of the enactulent of thi! Act, and-thereafter maintained in
compliance with the law under which they were initiated and the, laws of
: ':the 'State of Arizona, may be perfected 'under this Act, or under the laws under.
which they were initiated, as the claimant may desire.

The; proviions of the act apply only tothe lands described therein,
comprising approximately 3,600. acres in T. 13 N., R. 2 W., G. & S.
iR. M. Rights acquired unde r mining locations made after, the date of

* the act on any of the described lands' are limited to the, right to
occupy and use so much of the surface of the land covered by the
l1 ocation as is reasonably necessary to carry on prospecting and

Imining,'including'the taking 'of mineral deposits ~ and! timber 'ret
quired by or in the mining operations; and patents for such locations
shall convey title to. the mineral deposits and a limited :right to cut

* and remove timber; for mining purposes, such' patent: to reserve,
to the United States::all title in or to the surface of the lands and

* :0,:products thereof.
You will note on the face, of all applications for- patent for mining

claims: embracing any of: the.6 described lands that the same: are
subject to the conditions, provisions, limitations and reservations
of the act, except applications for claims located prior to the date,
of the ,act and as to which the applicants expressly request. patent,
under the provisions of the- general mining laws.: Patents issued
subject to the act will contain appropriate conditions in accord withE
Sec.:2' thereof.

Under Sec. 3 of the act, valid claims existing at the date of
the act'and thereafter maintained ,may'be perfected under! this act
or under the, law under-which they were initiated as the claimant
: may desire. Such claimant may, therefore, continue the development
of his claim under the provisions of the act and' secure patent for
the: mineral deposits only, under its provisions or he may continue
to hold under the general mining laws and secure patent, which
will convey to him the surface as well as. the minerals in the claim.

Note on your tract books each subdivision to which. the act applies'
'as, subject 'to the act of January 19, ,1933 (47 Stat. t71), and give

[vol.>I
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sucht publicity to the e actas. maysbe 'done ,Without expelse to the
Government.

C. C. MOORE,
X J : E: : ; .. : : : : U ~~~omomis~sioner.u 

' Approved: - -

JOHN I. EDWARDS:

Assistant Se~etary. 

ROY R. RITiiTE;

CLAIMs-DAMAGE TO PRIVATE IOPERT Y: THROOUGH NEGOiGENbk-E-rPLOYEE OF.
THE UNI:TED STATES-ACT OF DEcEMBER 28, 1922..

A valid claim for damages 'under the terms of the Act of December 28, 1922
(42 Stat. 1066), arisest where, without negligence on the part of the claim-
ant, his property is injured through the negligent operation of an auto-
mobile by an employee of the United States acting within the scope of his:-
: employment, and the amount of the claim does not exceed $1,000.

MARGOLD, S&ZltorT;

-My ;opinion has been 'requested as to whether the claim of Roy
R. Ritner, of Taoma,'Wshington, for damages in the amount of
$22.70.ito cover repairs to his automobile resulting from a collision
on February 12, 1933, with an automobile operated by Frank Greer,
District Ranger, in Mount Raainier National Park, is a proper claim
for certification to dongress under the act of December 28, 1922 (42
Stat. 1066), *hich provides a' method for the 'settlement of claims
in sums not exceeding'$1,000, caused by, the negligence of an officer0'
or employee- of the Govermnent, actingi within *the scope of .his
employment.
* From the papers submitted by the Superintendent of the Park it
appears that the accident occurred oii a curve on the Nisqually Road;.
that at the time the weather was cloudy and the roadway was cov-f
ered with snow. An investigation was made Vby the Assistant Chief f
Ranger, who reported as follows:

Ranger. Greer was returning from directing, traf at Narada Falls and
was driving well towards the center of the road at about 20 miles per hour.,
There was a ridge of. snow 'piled along his side of the road 'Thich had been
rolled: there by the snow blade plow. . Mr.t Greer on seeing the approaching
car applied his brakes, causing his car to skid sufficiently for his left front:
fender to strike Ritner's car damaging it. to the extent shown on: enclosed
form.

Ritner was driving well on his side of the road and neither was driving
over: 20 miles per hour. IlHad Greer not applied his brakes there.'would

1826&2-33-von. 54-14
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have been no difficulty, but the accident was not due to any willful negligence
or careless driving, and due to snowy road conditions I feel that the accident

*: 0 Dshould be classed- as more or less unavoidable. I also feel that Ritner is
entited to reimbursement for damage* done to -his car by 'the Government car.

*f; god 0 The following statement- was submitted by Ranger Greer: -

I was returning from Narada where I had been directing traffic. The road
; ffwas quite icy and slippery and was driving at. a moderate rate of speed;
not to exceed 20 miles per hour. About one quarter mile above Longmire a
car was noticed approaching. At; the time I was driving well toward the
center of the road due to ridge of snow which had been bladed towards one
side by the blade snow plow and had not -been cleared away. In order to
pass it was necessary for me to swing over to my right and as I was about
to do so I applied the brakes on my car which caused it to skid to such an
extent that it struck Mr. Ritner's car. If I had not applied my brakes I
probably would not have skidded. '

T3 -dhere were no personal injuries, the*damages claimed consisting
of the bending of. the left front and rear fenders, the left running
board, and theleft side of the body of claimant's car. The bill for
repairs submitted by the- Mueller-Harkins $ Motor Company of
Tacoma, Washington, is in the amount of $22.70.

The claimant stated that the damage was not covered in whole
or in paDrt by insurance.

*To bring the claim within .the scope of the fact in question it
must be shown that the damage complained of was caused by the;
negligence of an 0 officer or employee of the Government, acting
within the scope of his employment.

:In this case the park ranger was acting within the scope of his
:* ' 00 ' employment. The facts show that the road conditions were bad at;

the time of the accident, due to snow and ice,. and the existence of
a ridge of snow which had been pushed up by a road scraper on
the side of the road on which the ranger was operating his car.
Further, that the claimant was not.. guilty of contributory; negli-
gence and was operating his car'-at moderate speed on the right
side of the road.. Admittedly, the ranger's car wasr thrown into
a skid through'unnecessary or improper application of his brakes,
which caused it to collide with the claimant's. car with the resultant

- damage.
Under the facts disclosed by the reports,' I am of the opinion that

the claim presented is within the purview of the act of December
-:: - ::; 28, 1922, supra, and is a proper one-for certification to Congress as

: provided for therein.
It is noted that the claim presented (Form No. 28) has not been

sworn: to, and same should be-returned to the claimant. for that
.: 0 at: purpose; before ffurther action is taken in the matter.

Approved:
OscAR L. CHAMMAN,

A:ssistanmt Secretary.
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USE OF FUNDS FOR ROAD MAINTENANCE . IN MT. McKINLEY

-NATIONAL PARK, ALASKA.

Opinion,;May 12, 1933.

ALASKA-MT. MOKINLEY, NATIONAL PARK-ALAsKA ROAD COMMIsSIoN-iAcoT or

i JUNE. 30, 1932.: X0 0 000 : j SD i i .; 
The act of June 30, 1932 (47,Stat. 446), contains no express provision under

which transfer of any of the funds appropriated for the Alaskao Road
Commission may be made to the appropriation for national park roads

* within a national park.

ALAsKA-Mv. McKINLEY NATIONAL PAux-AVAILABILITY OF APPrEOPnIATIONS-
* AcTs OF NUmE 30, 1932, AND FBEBuAyrY 17, 1933.-

From the terms of the act of February' 17, 1933 (47 Stat. 820), making-
appropriation for the Alaska Road Commission for' the fiscal year
1934, it is clear that no portion of the funds thereby made available may
be used for maintenance work on a road within a national park in Alaska,
since such. funds are required to be expended under the provisions of the
act of June 30, 1932 (47 Stat. 446), the terms of which are not intended
to apply to roads within national parks, nor to relate to the use of appro-
priations specifically made for the construction, and maintenance of roads
within national parks.

ALASKA ROAD CommissiON-Aars OF Juxi 30, 1932, AND MARCH 20, 1933-
TAxsFuaE OF APPRoPrIATIoNs WHEN FOn PuBLIC. WoKS. D

- The projects of the Alaska Road Commission and the roads, and trails in 
national parks are included in the general classes enumeirated as " public
works " in the act of March 20, 1933 (48i Stat: 5), continuing in force
section 317 of the Economy Act, approved June 30, 1932 i (47 Stat.
382, 411), which section provided, with certain qualifications, that "not to
exceed 12 per. centum of any appropriation for an executive department
'* * * may be transferred, with the. approval of the Director of the
Budget, to any other appropriation * * * under the same department,
to be used. for public works." Such legislation would seem to supply

authorization for transfer to the appropriation for roads and trails in
national parks some portion of the sum appropriated for the Department
of the Interior for the fiscal year 1934.

MARGOLD, Soicitor: :

In; accordance with the reference of the Assistant Secretary,' I
have considered the 'question submitted by the Acting Director,

National Park Service, upon, the suggestion of the Governor of
Alaska, as to whether, in view of the status of the National Park

Service appropriation for roads for the fiscal year 1934, funds of

the Alaska Road Commission may be used to perform the; most

urgent maintenance work on the Mt. McKinley National Park Road.

By act of Congress approved June 30, 1932 (47 Stat. 446), the;

duties authorized and authority conferred by law, upon the Board&

of Road Commissioners, and upon' the Secretary of War were

transferred to this Department. The act provides that the Secre-'

tary of the Interior shall execute or cause to be executed. all laws.

pertaining toithe construction and maintenance of roads and trails
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anhd other: works, in Alaska, heretofore adm'inistered& by.said' Boarcli
of Road Conlmissioners ,under the direction of the Secretary of War,

: and authorizes the Secretary, by order or regulation, to distributed
; the duties and authorities transferred' and' appropriations: pertain-

ing thereto, an&d to make rules and :regLulations, governing the use' of
roads, trails, and other works. The powers and dutiesf of 'the said

: Bbatd 'of Road Commissioners are defined in sections 321 to' 3289
inclusive. 'Title 48, U.S. 'Co'de'.'
* The administrative changes effected by the'act of transfer are not
applicable. to national park: roads .as administered prior- thereto, and
do not affect the use: of,.appropriations: specifically made for con-
struction, and maintenance, of national park roads. Although it
appears: that- the*0 road in question was c onstructed by' the said
Boakrd' of 'Road Commissioners for the Park Service; the expendi-
tures 'for such construction were met from the National *Park
appropriation for roads..

The main question, for.. determination: is whether any of the funds
made available, for the Alaska Road, Commission for the fiscal year
1934 may be used for necessary maintenance work on the road
within the national park.

The appropriation act f dr this Department for the fiscal year 1934,
approved February 17;. 1933 -(4t Stat'. 820), makes appropriation for
the Alaska Road Commission. as follows':

For the construction, repair, and, maintenance of roads, tramways, ferries,
bridges,: and' trails, Territory' of Alaska, to be expended: under the provisions
of Public& Resolution; Numbered' 218,; approved June 30, 1932, $466,300; for
repair and maintenance of Government wharf at Juneau,: Alaska, $38,000; in
all, $469,300; to be immediately available.

Appropriations: for the National. Park Service include the fol-
lowing:,;

Emergency reconstruction and 'ighting forest fires in national parks: FIorl
reconstruction, replacement, and repair of roads, trails, bridges, buildings,
and other physical improvements' and' of equipment in national parks or na-
tionaln monuments. that are damaged or destroyed by flood, fire, storm, or
jother unavoidabln causes during the' fiscal year 1934, and for fighting or.
emergency prevention of forest fires in- national parks or other areas admin-
istered by. the' National Park Service: or fires that endanger such areas,
$50,000, and in addition theretothe unexpended balance for this purpose for

- the fiscal year 1933 is continued available du ring the fiscal year1934, together.
'with not to exceed $100,000 to: be transferred upon the approval of the Sec-
retary of the Interior from the- various appropriations for national parks and
national monuments, herein contained, any such diversions of appropriations to
be :reported to: Congress. in the. annual Budget: Provided, That the allotment of
t hese funds to the various national parks or areas administered by the National
Park Service as may be required for fire-fighting purposes shall be made by
the Secretary of the Interior, and then only after the obligation for the ex-
penditure has been incurred.

I . -I * *: t : * e *:
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Constrot on. anid so forth, of roads -and trails -.EFor.'the construction, re-
construction , and limprov.emput -of- roads and: trails, inolusive Sofa necessary
bridges, in natioa parksand monuments under the jurisdiction of the De-
partment of the Interior, including the roads from Glacier Park Station
through the Blackfeet Indian Reservation to various points in the'boundary
line of the Glacier National Park and the international boundary,: and areas
to be established as national parks under the Act of May D.22, 1926 (U.S.C.E
title 16, sec. 403), and for the replacement *of a road a:t Relegate Creek on
the. Navy mine depot in connection with the Colonial National Monument
Parkway, Virgina, at a cost of not -to exceed $20,000, to be immediately
available and remain available until expended, $2,435,700, a part of the amount
of the contractual authorization of $2,500000 contained in the Act making
appropriations for the Department of the' Interior for the fiscal year 1933.

'The appropriation for the Alaska Road Commission contains noi
item for national park roads, but provides that it shall be~ expended
under the provisions of the act of June 30, 1932, &pra. There is

1no express provision anywhere in the act under which transfer of
any of these funds for use on national park roads may be effected. -

: Attention, however, is directed to Title II, Sec. 4(a) of the "Act
to maintain the credit of the United States Government ", approved
March 20, 1933, (48 Stat. 8), continuing in; force and amend-
ing; among others, section 317 of the Economy Act, approved
June 30,: 1932 (47 Stat. 382, 411). Said section as originally
enacted provided that not to exceed 12 per centum of any appropria-
tion for an executive department, or independent establishment, may
be transferred, :with' the: approval of the Director of the Budget,
to any other appropriation or appropriations under the same depart-
ment or establishment, but no appropriation shall be increased more.
than 15 per centum by such transfers. -The amendment provides.
4 (a) (2) that no part of any appropriation for " public works " norH
any part of any allotment, or portion available for""public works"
under any appropriation shall be transferred, pursuant to the au-
thority of this section, -to any -appropriation for expenditure for

- personnel unless such; personnel is required. upon or -in connection
: with "'public'works ". :

The projects of the Alaska Road Commission and roads and trails
in national parks: are included in the general classes enumerated in:
the Budget statement as "public works".

It therefore appears that under the provisions of the act of March
20, 1933, supra, funds niay be transferred from one appropriation
to another, within, the limitation prescribed therein, with, the ap-

: proval of the Director of the Bureau of the Budget. ' The Depart-
ment is, without authority at this time to authorize the transfer as
requested by the Governor, but in the event it is deemed advisable
by the administrative officers, the matter may be presented to the
Director for consideration under the provisions, of said act.
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Transfer of funds under appropriations for the fiscal year 1933J

if any are now available would- likewise be subject to the approval
'if the Director as provided for in section 317 of the EconomynAct
of 1932, as amended.

A: pproved:
OSCAR L. CHAPMAN,

As8istant Secretary.

PROVISION FOR APPEALS BY SPECIAL AGENTS IN CHARGE FROM
DECISIONS:OF THE COMMISSIONER OF THE GENERAL LAND
OFFICE, AND MOTIONS FOR REHEARING BEFORE THE SECRE-
TARY OF THE INTERIOR-CIRCULAR NO. 460 AMENDED.

INSTRUCTIONS

[Circular No. 1299]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND1 OFFICE,

Washington, D.C, May 18, 1933.

SPECIAL AGENTS IN CHARGE, AND

REGISTERS, UNITED STATES LAND OFFICES:

Paragraph 13 of Circular 460, approved February 26, 1916 (44

L.D. 572),' prescribing rules for proceedings in contests initiated by
:reports from the field, is hereby amended to read as follows:

: 13. Appeals or briefs relating to Registers' decisions, if flied, must be in
: accordance with the, rules but need not be served upon the Special Agent

in Charge or government representative in charge of the hearing. No appeals
from decisions by the. Registers will be filed by the Special Agents in Charge.
However, Special Agents in Charge shall have the right of appeal from any
decision by the Commissioner of the General Land Office 'in favor of the con-
testee, and shall have the. right to file motion for rehearing before the Secre-
tary of the Interior, and to take other like action in the same manner as a

- private contestant, and shall receive like notices of proceedings and decisions.

D. K. PARROTT,

Acting Assistant Comqissioner.
I concur: ; .

Louis R. GLAvis,

Director of Investigation.s.
Approved&:

HAROLD L. IcxES,

Secretary of the interior.-
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SUSPENDING ANNUAL ASSESSMENT WORK ON MINING- CLAIMS-
ACT OF MAY 18, 1933

[Circular No. 1300]

DEPARTMENT OF THE INTERIOR,

GENIRAL LAND OFFICE,
Waskington, D.C., May 925, 1933.

REGISTERS, UNITED STATES LANDp OmNCES:

For your information, and in order that you may inform inquirers

relative thereto, your attention is called to the act of May 18, 1933
0(48 Stat. 72), providing for the suspension of annual assessment
work on mining claims held by location in the United-, States and.
Alaska,. and reading as follows:

Be it enacted by the Senate and House of Representatives, of tihe United

States of America in Congress assemrbled, That the provision of Section 2324

of the Revised Statutes of the United States, which requires on. each mining
claim located, and until a patent has been issued therefor, not less than $100
worth of labor to be performed ot improv6ments aggregating such amount to
be made each year, be, and the same is hereby, suspended as to all mining
claims in the United States, including Alaska, during the year beginning at
12 o'clock meridian July 1, 1932, and ending at 12 o'clock meridian July 1,
1933: Provided, That the provisions of this act shall not apply: in the case of:
any claimant not entitled to exemption from the payment of a Federal income
tax for the taxable year 1932: Provided further, That every claimant of any
such mining claim, in order to obtain the benefits, of this act, shall file, or cause
to be filed, in the office where the location, notice or certificate is recorded, on
or before.12 o'clock meridian, July 1, 1933, a notice of his desire to hold said
mining claim under this act, which notice shall state that the claimant, or

claimants, were entitled to exemption from the payment of a Federal income
tax for the taxable year 1932.

'It will be observed, that only those claimants entitled to exemption
from -the payment of a Federal, income' tax, for .the taxable year

'1932 are benefited shy the act, and that such claimants must file on
or before 12 o'clock noon July 1, 1933; in the office where the location
notice or certificate is recorded, 'a notice of their desire to hold the.
claims under the .act, stating therein 'that they were entitled' to
exemption from payment of a Federal income tax for the year 1932.

FRED W. JOHNSONI

Commissioner.
Approve d: :

OSCAR L. CHAPMAN,

Assistant Secretary.
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0 ADV ANCES CTO :-T$ RECLAMIATION'FUND- BYE- THE, RECONSTRUCTION
FINANCEC0-RPORATION

opini6n, Ma 1" Ti1933

-RECLAMATiON SERvCer-ADDTTrONL S 'FflADsiMf AVAILABLE FORt PROJECTS-

SCoPE OF -AuT'xoeaIn ' GNTED RECONSTRUnox FiNANcE COxPOR&ATroi
- AN1D SECRpETARY or THEJ INTEtRIOR ;BY ACT OF JANUARY 22, 1932.

MARGOLD, Solicitor:

* My opinion. has :beenxrequested on 'the method of procedure .for
obtaining and expending the funds made available by section 37 of
the act of Congress approved May 12, 1933, (48 Stat. 31), which

* section is quoted for convenience:

The Reconstruction Finance Corporation, 'upon request :of the Secretary
: :-of the Interior, is authorized and empowered to advance from' funds made

* available by section 2 of the Act of ;January 22,; 1932 (47 Stat.L. 5), to the
reclamation fund created by the Act of June 17, 142 (32 Stat.I,. 388):, such
sum or sums as the Secretary of the Interior may deem necessary, not :exceed-
* ing $5,000,000, for the completion of projects or divisions of projects now under
construction, or projects approved andc authorized.' Funds so advanced shall be
repaid out of any receipts and accretions accruing to the reclamation fund
within such time as may be fixed by the Reconstruction Finance Corporation,
not exceeding five years from the: date of advance, with interest at the "rate
of 4 per centum per annum. Sums so advanced may be:expended in the same-
way as other moneyss in the reclamation fund.

- It has 'been representedAto me0that the logical method to pursue
in the administration of this section of :the act is to have the Secre-
tary of the Interior make formal applic'ation to the Reconstruction

"'Finance CorporatiQn for the funds to be' advanced to the reclamation
fund.from time to time as required for expenditure .for the. construc-
tion.program on the, reclawation projects, the use of the funds to be

'determined by the Secretary of :the Interior and submitted to the
: Reconstruction Finance Corporation each ti me an advance is made.

'It is the opinion -of; the Assistant Commissioner of 'the Bureau
0of Reclamation that the act requires the money advanced to be
:;covered into the reclamation fund and then recommendation made
by the Secretar of the Interior to the Bureau :ofthe Bud, ,hich
will 'recommend to the President, and he in turn will recommiend to
Congress and it will again appropriate by another dact the money:
for specific use on designated projects, and then it could be expended
in the same way as other moneys in the reclamation fund.

:The act of which section 37 is a partwas passed: as emergency
legislation and Congress was:attempting to have certain things done
immediately, and to expedite the action to be taken the Reconstruc-
ti Ion Finance Corporation is used as a medium to determine when
certain money appropriated and made available to the corporation
may be repaid after it is advanced. :

ay: : :ED 0 :: f; . t0 : : f \ f : : 

[* A-; 0:
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Section 37 comprises only three sentences. 0 The. first sentence pro-
vides for advance of funds not to exceed.,$5,0010,0)00, the second pro-
vides for the time and method of repayment, and the6third provides
for the " way " thermoney. may be expended.

In .construing the language used the true meaning is, to be found
not merely from the words. of the act but from the cause and neces-
sity, of its being made, from a cllompariso'n of its several parts and'
from extraneous circumstances. The true meaning of any .passage

is to be found not merely in the words of that passage,. but comparing
it.with every other part of the law, ascertaining also what were: the
circumstances with reference to which the words were used, and. what
was the object appearing from these circumstances which the Con-
gress had in view. What were the cause and occasion of the passage
of theo:act and the purpose intended to be accomplished bydit in the
light: of the circumstances, at. the time and the necessityv of its
e-nactment?

When the'legislation was under consideration by Co'ngress it had
been advised 'that the reclamation fund would be depleted :about
: ; July 1, 1933, tdue principally to moratoria granted by Congress 0for
repayment of construction charges' from irrigation districts on the
various reclamation projects. The, emergency was to be 'overcome
iby borrowing from the' Reconstruciion;. Finance Corporation, and in
this loan the Secretary was supposed to be the judge of when and
for what specific purpose the. money should be expended. When
Congress authorized the loan it -believed that the enactment of sec-.
tion 37 was the appropriation of the money, which was to be ex-
pended: in: the same. wayr as other moneys in the reclamation fund.
The words "same way" in the last sentence of section 37 have ref-
erence to the manner or method of expenditure and the necessity for

- the repayment by the landowners, as provided in the reclamation act.
Davis v. City. of Houston (264 S.W. 625). The emergent nature of
the legislation and the prevailing condition at once,.refute the theory
that dongress expected the Secretary of the Interior to go through
all the governmental machinery to secure another act of Congress
making specific appropriation of funds advanced as. set :out in see-
tion 16 of the act of August :13, 1914 (38 Stat. 689-690). That sec-
tion ha§ reference to the anniual appropriation, in the regular Book
of Estimates " and notto this emergenc yact.

In section 36 of the act, of May 12, 1933,:sup'ra, the Reconstruction
Finance Corporation is authorized to loan $50,000,000 to irrigation,
drainage and levee districts to reduce' and refinance their; outstand-
ing :indebtedness, but' no" one. would contend I that theimoney" must
be reappropriated for each project after the conditions for the loan
were found to be satisfactory. .

:-217 0 
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The act provides that the moneys advanced shall be turned into
the reclamation fund because it -'is the only convenient governmental
method for receiving and disbursing the 1funds advanced, and sueh
declaration in the act can not be constru-ed as meaning that' the
Reconstruction Finance Corporation'is. authorized and -empowered
to advance to the,. reclamation' fund for subseguent appropriation by
congress not to exceed $5,000,000. The italicized 0 words -must be
added to the act to permit an interpretation that the funds must
again .be appropriated by (Congress before they are available f or
expenditure. This 'would be an absurd interpretation, 'as it assumes

* that Congress must make two appropriations before the money can
be expended.

:*:'0:i ;The last sentence from the paragraph provides that "-Sums Rso
:* : advanced may be* expended, in the 6same wayi as other -moneys in
* 0 the reclamation fund." This does not require that the sums advanced

.sha7l be expended in the same way as other moneys in the reclama-
tion funds, but only states that sums so advanced may be expended
in the same way, thus demonstrating that: Congress intended to
leave to the :Secretary of the Interior the decision of how the sums

* advanced may be: expended.
It is ;my opini'on that the logical method to pursue in adminis-

tering section 37 requires the Secretary of the Interior to apply to
the Reconstruction Finance Corporation for the funds to be ad-
vanced to the reclamation fund and that the use of the funds shall.
be determined by the Secretary of the Interior and submitted to
the Reconstruction Finance C'orporation - as a basis for advances
fromltime to: time, the sums advanced to be expended as the Secre-
tary of the Interior determines, to be repaid by the. landowners ,or
the irrigation districts in the same manner that other:moneys are

* repaid when expended from the reclamation fund.
Approved:

T. A.: WALTERS,

First AssistantSeeretary.

TAXABILITY OF ELECTRIC POWER GENERATED ON MENOMIINEE
INDIAN RESERVATION

Opiion, June5, 1933.: ;

INDIANS-STATUS-INTERNAL REVENUE TAXATION.

The courts and the Commissioner of Internal Revenue have set up an implied
inhibition against the collection of the Internal Revenue tax from IndiaDn
: wards.
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;INDIANs-APPLicATIoNs OF GENERAL STATUTES-WHREN -SATU TES ArrLt.
- General acts of Congress do not apply to Indians,: unless~ so**expressed as to

clearly manifest an intention to include them; and wherever they and their
interests have been the subject affected by legislation, they have been
named and their'interests specifically dealt with.

INDIANs-LANDs, TRIIBAL AND UNMTxoTsm-TAX IlrMnUNrry-INTEENAL REvENuE
X ACT OF RJnE 6, 1932.

Electrical energy generated on an Indian reservation by a power plant con-
: structed out of tribal funds and operated as an adjunct to or in connection

with an Indian commercial activity is not taxable under section 616 of the
act of June 6, 1932 (47 Stat. 266)., the lands being tribal and unallotted, and

Vthe Indians wards of the Government..

INDIANS-TRIBAL PROPERTY OF 6MENOMINEES-INTEENAL REVENUE TAxATION-
LEOiSLATIVE INTENT.

To the. extent of participation in income from property which still remains
within the ownership of an Indian tribe as a whole, restricted Indians
should not be taxed under the Federal. revenue acts, since to such extent
it appears not the intention of Congress.

INTERNAL REVENUE TAxATION-ELECTEICAL PowER GENERATED ON INDIAN- RESEPa
V TATION-NON-INDIANS SUBJECT TO TAX.

.Electrical energy, generated by a power plant constructed out of tribal funds
and operated in connection with Indian mills on an Indian reservation,
when furnished to non-Indians, is taxable under the Internal Revenue: Act.
of June 6, 1932.

DECISIONS AND OPINIONS CITED AND APPLIED.

Blackbird v.:Commissioner of Intermal Revenue (38 Fed. 2d, 976); 34 Op.
Atty. Gen. 439; Op. Comp. Gen. of February 27, 1933, cited and applied.

MARGOLD, Socitor: i-

With reference to the request of the Commissioner of Indian Af-
fairs, addressed to you under date of April 29, 1933, for opinion (re-
quested by Ralph Fredenberg, Aloysius M. Dodge, and James Gald-
well, delegates of the Menominee Tribe.of Indians, under date- of
April 11, 1933) on the question whether electrical energy generated
at Neopit, Wisconsin, on the Menominee Indian Reservation, by a
power plant constructed out of tribal funds and operated as an
adjunct .to Ior in connection with the Menominee Indian Mills, is.
taxable under the Internal Revenue Act of June 6, .1932 (47 Stat.
266), my opinion follows:

The pertinent part of the Statute reads:

(a) There is hereby imposed a tax equivalent to 8 per centum of the amount
paid on or after the fifteenth day after the date of the enactment of this
Act, for electrical energy for domestic or commercial consumption 'furnished
after such date and before July 1, 1934, to be paid by 'the person paying' for
such electrical energy and to be collected by the vendor. (See. 616, Act of
June 6, 1932, supra.)
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The question divides itself into two parts:
. Are the Indians to whom the electrical energy is furnished by:

the plant exempt from- the tax?
*2. Are non-Intdians to whom such energy is furnished exempt from

the tax?
(1) Prior to 1848 numerous treaties had been effected with the

Menominee Tribe of Indians. On October 18, 1848 (9 Stat. 952),
a, : treaty ;was made with the Menominees in which it is stated in
Article 3:,
',In consideration of the foregoing cession the United States agree to give

0 0 and do hereby give to said Indians fdr a home to be held as Indians' lands
are held, all that country or tract of land ceded to the United States by: the
Chippewa Indians of the Mississippi and Lake Superior, * * *

The lands' on this reservation have not been allotted under any act
of Congress, the property is tribal, and title to the lands remains as
stated in the treaty. The Indians on the reservation who use:
electricity from the tribal power plant are wards of the Government..

In decision of October 28, 1932, the -Deputy Commissioner of
Internal Revenue: had under consideration the payment of a stamp
tax on a deed for conveyance of restricted Indian lands from one
Indian to another Indian. By the transaction the restriction was
not removed. Section 725 of the Revenue Act of 1932 provided by
subsection 8 that on deeds conveying realty there shall be assessed a
tax of 50 cents where the consideration exceeds $100 and does not
:exceed $500, and increasing the tax for increased consideration named
in the deed. The Commissioner states:.

The Blackbird ease- should be. taken to stand for the proposition that to
the extent of restricted allotted lands, and of any participation in income from
property which still remains within the ownership of the tribe as: a whole,
restricted Indians should not be :taxed under the Federal revenue acts on
the ground that to such extent it is not the intention of Congress to tax
restricted Indians. X

* t Tithe decision of the Commissioner holds that the taxing stamp
:should not be affiked to: a .deed of conveyance of restricted lands
from one restricted' Indian to' another restricted Indian. The de-
cision of the Comniissioner on the question of tax on the transfer
of lands- from one Indian to another appears to me to: be almost

* X identical with the case under consideration, -where the sale is that
of electrical energy produced by. a plant owned and operated for
the benefit of the Menominee Tribe and the electricity is sold to a
member bf the tribe.

In the case of Blackbird .v. Coqr tissioner of Internal Revenue (38&
Fed. 2d, 976), the court was considering the applicability of the in-
come tax under the Revenue Act of 1918 (40 Stat. 1057), and the
Revenue Act of 1921 (42 Stat. 227), in connection with the income of
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Mary Blackbird, a restricted full-blood member, of the Osage Tribe of
Indians. The principalpart: of Mary Blackbird's gross income for.
the two years -for 'which it was clairhed she owed income tax, was
her share of bonuses and royalties on tribal mineral leases. The
court says:

She and the other petitioners contend that they are not only not liable for
the amount's .named under the deficiency orders but that they are not subject
to the income ,tax statute. As to Mary Blackbird, we are disposed to yield'
our assent to the soundness of the contention, She is a restricted full-blood
Osage. Her property is under the supervising', control of the United States.
She is its ward, and we cannot agree that because the income statute, Act of
1918 (40 Stat. 1057) and Act of 1921 (42 Stat. 227), subjects "the net income
of every individual" to the tax, this is alone sufficient to make the Acts
applicable to her. Such holding would be contrary to the almost unbroken
policy of Congress in deialing with its Indian' wards and their affairs.- When-
ever they and their interests have been the subject affected by legislation they
have been named and their interests specifically dealt with.: Elk v. Wilkins,
112 U.S. 94, 100, 5 S.Ct. 41, 44, 28 L.Ed. 643: "General acts of Congress did not
apply to Indians, unless so expressed as to clearly manifest an intention to
include them." In Cloate v. Trapp, 224 U.S. 665, 32 S.Ct. 565, 56 L.Ed. 941,
the court, after noting the general rule that exemptions from taxation are to
be strictly construed, said at page 675 of 224 U.S., 32 S.Ct. 565, 569':

"But in the government's dealings with the Indians the rule is exactly the
contraf y.0 The construction, instead of being strict, is. liberal;* doubtful
expressions, instead of being resolved in favor of the United States, are to be
resolved in favor of a' weak and defenseless people, who are wards of the
nation, -and dependent wholly upon its protection and good faith. This rule
of construction has been recognized, without exception, for more than .a
hundred years, and has been applied in tax cases.

"Cases are cited. This is the view taken of the matter by the' Attorney
General in several opinions. 34 Ops. Attys. Gen. 439; *

In the wording of both the electric tax and the documentary tax:
the law seems to be inclusive,. but the courts and the Comunissioner of
Internal Revenue have set up an implied inhibition against the*
collection of the Internal Revenue tax from Indian wards.
* Upon,the foregoing considerations it is my opinion that Indiahi

wards are exempt from payment of the tax in question..
(2) In, an opinion by the Comptroller General dated February. 27,

1933, relative to the sale of electrical energy . (to Government em-
ployees) 'developed by the Menominee Indian Mills, Neopit, Wiscon-
sin and the computation of Federal tax'thereon he asserts:

As stated in the decision of the Commissioner of Internal Revenue, dated
February 7, 1933, where electrical energy is supplied by: the Government to its
employees for private use and paid for' by them nn a consumption basis,
directly or by pay roll deductions from their salaries, the purchase of such
,energy is subject to the tax imposed by section 616 of the revenue act.

The Comptroller General further provides in his opinion a method
of stating and settling for the taxes collected. From this 'it appears 
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that the whites. living on the reservation :and using qlectricity de-
veloped by the .Menominee. Indian Mills plant are requited to pay
the tax of 3 per cent. This is: not inimical to the: interest of the
Menominee Tribe of Indians, since the tax is paid by the consumer
and is not an attempt to tax the property of the wards of the Gov-
ernment, and should not deprive the tribe of its usual revenue from
the plant.

Approved;

OSCAR L. CHAPMAN, -.

Assistant Secretary.

STATUS OF ISLANDS IN :THE ARKANSAS RIVER AND OTHER
STREAMS IN: OKLAHOMA WITHDRAWN FROM' SETTLEMENT
AND ENTRY BECAUSE WITHIN A PETROLEUM RESERVE.

Decided June 9, 1:933

ISLANDS-OKLAHOMA-TITLE AS BETWEEN STATE AND THE UNITED STATEs.

The title of the United States to islands in the Arkansas River and other

Oklahoma streams. is not dependent upon whether such streams are, in
law, held to be navigable, since upon admission of a State into the Federal
Union, islands formed prior to such admission remain the property of the-
United States and subject to disposal as public lands..

ISLANDS-DISPOSAL OF ISLAND OMITTED FROM UNITED STATES SURVEY-
;OKLAHOMA.

The United States has authority to survey and dispose of an island lying
between the meander line and the thread of a stream, navigable or non-
navigable, omitted from survey at the time the public land surveys were
extended over the township, where it clearly appears that at the time
of the township survey the island was *a well-defined body of public land
left unsurveyed.

PETROLEUM WITHDRAWAL-STATUS OF LANDS WHILE WITHDRAWAL CONTINUES.

A withdrawal of public lands from disposal, made by the President under
the authority of the act of June 25, 1910 (36 Stat. 847), continues in effect
until revoked by the President or by act of Congress.

LAND WITHDRAWAL FOB PETBrLXUM RESERVE-ErrECT OF SUBSEQUENT PASSAGE
or AcTs OF JULY 17, 1914 (38 STAT. 509), AND FEBRuARY 25, 1920 (41 STAT.
437).

Where, following establishment by the President of a petroleum reserve em-
bracing certain islands, and the consequent withdrawal of the land from
disposition, legislation is passed providing for the disposition of the sure
face of lands in petroleum reserves, and other legislation is passed provid-
ing for the disposition of oil and gas deposits, no further bar remains to the
disposal of such lands under the public-land laws, provided appropriate
reservation is made of the oil and gas deposits.:

[.V61-
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C APMAN' Assistanv Secretary-
* By your' [Commissioner of the* General Land Office] letter of NMay
10, 1933, you' request instructions relative to the status and disposi-
tion 'of islands belon g to, the' United States located in the Arkan-
sas. River and other streams in hthe State of Oklahoma' affected by
Executive order dated April 17,. 1914, which reads as: follows: 

ORDER OF WITHDRAWAL

Petrolebnl .Reserve No. 1, Oklahoma;

Under and pursuant to the provisions of the act of Congress approved June
25, 91l0 (36 Stat. 847), entitled an act to authorize the President of the United
States to make withdrawals of public lands in certain cases, as ainended by
act of Congress approved August 24, 01912 (37 Stat. 497), it is hereby ordered.
that the following described lands be, kand the same are hereby, withdrawn
from settlement, location, sale, entry, or disposal and reserved for classifica-
tion and in aid of pending legislation affecting the use and disposition of such
land.

Oklahoma

All islands, survey or unsurveyed, belonging to the United States and
situated in the bed of the Arkansas, River or other navigable streams within
the boundaries of the State of Oklahoma.

You refer to departmental letter of April 16, 1914, recommending
the withdrawal for reasons therein stated, and to H. R. 13086, intro-
duced February 17, 1914, in the 63d Congress, Second Session, pro-
posing to authorize the Secretary of the Interior to' sell to the State
for $1.25 per acre all unsurveyed islands or remnants of land in the
Arkansas River. It is also stated in your letter that there; are sev-
eral islands in the, Salt Fork of the Arkansas River which were sur-
veyed recently .and the notice of the filing of the -plats was approved
by you October 24, 1932.

Instructions'are requested as to the following:

1. Whether all islands, surveyed or, unsurveyed, belonging to; the United
States and situated in the bed of the Arkansas River or, other navigable,
streams within the boundaries of Oklahoma, are noW; withdrawn from settle-
ment' and' entry. These instructions are requested as said withdrawal in
part was made in connection with the above mentioned H. B. 13086 and as
it is the rule that such a withdrawal continues in effect until revoked by the
President or by act of Congress. (Shakw v. Work, 9 Fed. 2d, 1014; certiorari
denied by the, Supreme 'Court of theI United States, 270 U.S. 642). -The said
order of withdrawal has not been revoked. In this connection attention is
called to the fact that lands in, a petroleum reserve and not otherwise with-
'drawn may now be entered under the act of July 17, 1914 (38 Stat. 509),
with a reservation to the United States of the oil and gas deposits.

2. Whether, under the circumstances, the revocation of the withdrawal order
should' be recommended, so as to permit the entry of the islands affected
thereby, with a reservation to the United States :of the oil and gas deposits,
if such islands are not otherwise reserved or withdrawn.
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From your quotations from the letter of April 16, 1914, it appears
that the Secretary recommended the withdrawalf because of the exist-
ence of unsurveyed islands belonging to -the:: United' States ii the:
:: ^Arkansas- :River and other streamsis 'believedj to be underaid by val-
uable deposits of oil or gas, and the .bill then Ipending to dispose of
the lands to the State for a nominal consideration and other .pendiiig
legislation regarding the' disposition of oil and gas deposits in public
:lands generally.

It also appears -that, prior to the withdrawal, the Supreme (Court:.
of the State of Oklahoma, following. a decision of the Supreme
Court of the State of Kansas, held that the Arkansas River is a
navigable stream in law. The view was expressed that if this

* decision be sound the title to the unsurveyed' islands :in said river
is vested in the United States, and the withdrawaL order, it will be
noted from the above, was therefore drawn to include: all islands

* belonging to the United States 'situated in the bed of the Arkansas
' River or other navigable streams."

* The assumption that the title of the United States to islands
in said river and other streams is dependent upon whether rivers are;

;navigable in law vor not was not in 'accord with the previous holdings
* of the Department and; the courts. The subject of the ownership

of islands was considered 0at length in the case of EnrnniS. PeteŽsol
(39 L.D. 566),'in connection with an application for the survey of

* an- island in Idaho6 situated in Snake River,. a:navigable stream.
With respect to islands;in navigable 'streams theDepartment held
that upon the admission of a: State into the Union it acquires abso-

* . lute property and dominion and sovereignty over all soils:under'
the navigable water within :its borders, but islands therein formed
prior to the" admission of the State remain the property of the
United VStates, subject to disposal as other public lands. It was
also pointed out, however, that the United States has authority to
survey and .dispose of any island lying between the meander line
and the thread of a stream whether navigable or nonnavigable, which
had been omitted from survey at the time:the public land surveys
were extended over the township, where. it clearly appears that at
the time of the township survey the island was a well-defined body:
of public land left unsurveyed.

The subject of title to lands in the beds' of rivers has been the
source of much litigation, and the question as to :whether or not
:the river involved in the particular case is navigable or nonnavigabie
has been' carefully considered by the Federal courts: where large
interests of the United States have been involved. State of Okla-I
homa v. State of. Texas -(258 U.S. 574), involving the Red River;
Brewer Elliott Oit and Gas Co. et al. v. United States et al. (260 :
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U.S. 77), involving the Arkansas, River. in Oklahoma; United
State8 v. State of Utah, (283 U.S. 64), involving the Gr~en,

Colorado, and San Juan Rivers.
These decisions 'were handed down after the date of the with-

: drawal order in question and it is noted that in the cases involving
the IRed and Arkansas Rivers the greater portions of said rivers
were found to be nonnavigable.

However, in so far as the' withdrawal here under consideration
is concerned,; all islands: -belonging to the United States situated
in the Arkansas River were withdrawn, evidently on the assump-
tioni that the river is navigable, and it clearly was the intention
to include all islands belonging to the United States. situated in
other Streams which, would be regarded as navigable according to
the standard& established by the decisions of the. State courts.. Other-
wise the order would be practically ineffective.

The instructions you request, however, concern primarily the ques-
tion as to, whether the order is still effective. The authorities cited
by you and- numerous others support the' view expressed in your
letter that as the withdrawal has not been revoked by the President
'or act of Congress it necessarily remains' in effect:

The withdrawal was made for two main purposes, the first being
for classification of the lands, and the second in aid of pending
legislation affecting the: use and disposition of such lands. W ith
respect to H.R. 13086 proposing the sale of the islands to the State,
you:advise that the legislation was not enacted, and that since that:
time no 'similar legislation was passed. With respect to the dis-:
position of oil and gas deposits in public lands generally, the matter
has been fully :covered by legislation. The act of July 17, 1914
(38 Stat. 'S09), -provides for the disposition of the surface of lands
in petroleum .reserves and the general le sing act of February, 25,
1920 (41 Stat.: 437), provides for the disposition of other non-
inetalliferous minerals and"'deposits of oil and gas belonging to
the United States.' It thus appears that in so far as the proposed:
sale of the islands to' the State in 1914 is concerned, the broposed
legislation has been abandoned. The disposition of both the surface
and the :oil and gas deposits in the' lands embraced in petroleum

:reserves' has' been fully providee IIor in 'subsequent legislation and
there appears to be iino further bar- to the disposition of the islands
referred to in your letter, with; appropriate reservation of ;the oil

.and gas deposits., and such disposal would be consistent with the:
express purposes'of'the withdrawal.'

The first question' submitted by you 'is therefore answered in the
affirmnative, and inasmuch as no revocation of the withdrawal under
the. circumstancs is necessary, your second question as .to whether

182662-33-voL. 54 15:
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the revocation of the withdrawal order should be recommended
in order to permit of the disposition of the said islands, is answered
in: the, negative. __.: -

COAL TRESPASS REGULATIONS

[Circular No. 1309]

DEPARTMENT OF THE INTEEIOR,

GE::NERAL LAND OFFICE,
'WashhingtoA, D.C., June 0,o 1933.

SPECIAL AGENTS IN CHARGE, AND

-REGISTERS, UNITED STATES LAND OFFICES ;-
The following regulations will hereafter govern the matter of

trespass in coal cases, where the applicant has not been granted a
:coal permit, lease,, or license, and no equities are involved by reason
of occupation or i mprovement of the land prior to the passage of
the Leasing Act:.

.(I) Trespass. All coal mined either under a pending application for permit,.

lease, or license, or without such. pending application; is a trespass and: the
coal: so: mined must. be settled: for on a trespass basis. However, where a
permittee applies for a lease, -the nining of coal -by him underq his permit,
prior to the. issuance of the lease, does not constitute a trespass.
* (2). Successfat Bidder. The successful bidder at- public sale for a coal
leasing unitW does not acquire any right' to mine coal until he has complied
with all the formalities required by the regulations, including the furnishing

*of a bond, and a lease has been issued to him. Coal mined by such applicant
prior to. the date of the issuance of a lease is in trespass and must be paid
for on a trespass basis.
. (3). Measure of DalnaWc. The law, of the State in which the trespass is
committed 'governs, if there- is such law. 9San W. Mkson etLat. vs. Un'ted
States (260 U.S.& 545). In the absence of a State law the measure of. damage
will be determined as follows:

(a) For innocent trespass, payment must be, made for the value of the-coal
:in place before severance. United States vs. Homuestaoke Mining Compangy
(117 'Fed. 481). In no event should less than 25 cents per ton be demanded
in settlement.

s(b) For wilful trespass, payment must be made for the full value of the
coal at z the time of conversion,, without deduction for the labor bestowed or
expense incurred in removing and preparing the coal for dmarket.: United
States vs. Ute Coal and Coke &ompatEy (15S Fed... 20).

(4). Action Required. Where coal is being rinhd in .trespass as herein

stated, the Special Agent in.Charg'e will take steps to put an immediate stop
to such mining and to collect damages for the coal mined.

(5). Surface Owner. The owner of land patented with a reservation of the
coal deposits, either under the act of March 3, 1909 (35 Stat. 844), or under
the act of Jund 22, 1910 (36 Stat. 563), has the right to mine coal for use
upon the 'land for domestic purposes at any time prior to the disposal by
the United States of the coal deposits. :
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(6) Former Iitrucotions. -0The instrucfions contained in Circulars Nos.. 955,
1135, and 1239,.are revoked, in so far as they-are inconsistent herewith.

FREDm W. JOHNSON,

Comnissioner.
Approved, August 17, 1933.

T. A. WALTERS,
-First Assistant Secretary.

AGRICULTURAL ENTRY OF LANDS WITHDRAWN, CLASSIFIED,
OR REPORTED:AS&VALUABLE;FOR SODIUM AND/OR SULPHUR-:
ACT( OF MARCH 4; 1933.

REGULATIONS.

[circular No. 1303]

DEPARTMENT oF, THE IN#TERIOR, :
GENERAL LAND OFFICE,

Washingtnl. D.C., June 13, 1933. 
REGISTERS, :UNITED STATES LAND OFFICES:

The act of Congress approved March.4, 1933 :(47 Stat. 1570), reads
as follows:

* : : ;That lands withdrawn, classified, or reported as valuable for sodium and/or
sulphur and subject to prospecting, leasing, or development under the General

* Leasing Act of February 25;,1920, or Acts amendatory thereof or supplementary
thereto~shall be subject to appropriation, location, selection, entry, or purchase
; if otherwise available in the form and manner andf subject to the reservations,
provisions,. limitations, and conditions of the Act of- Congress; approved July.
17, 1914 (388Stat. L.509; U.S.C., title 30, see. 123): Provided,.however, That:
lands lying. within the geologic structure of a field, or withdrawn, classified,
or reported as valuable for any of the minerals nained herein and/or in any
of said Acts, or upon which leases or prospecting permits have been applied
for or, granted, for the: production of any of such minerals, shall not be subject
to such appropriation, :location, selection, entry, or purchase unless it shall be'
determined by the Secretary of the Interior that such disposal will not unrea-
sonably interfere with operations under said leasing Acts.

Under said. act, lands withdrawn, classified, or reported as valuable:
: for sodium and/or sulphur ae subject to entry, filing, or, selection, if
otherwise available' and subject to the reservations, provisions, limi-
tations an6d cohditions of the act of July'17;,1914;.(38 Stat ;509); sul-
phur lands being limited to the States of Louisiana and New :Mexico 0
pursuant to the act of July 16, 1932 (47 Stat. 701).

Under the proviso to said act applications filed under nonmineral
public-land laws for lands which are within a designated structure of
a producing oil and gas field, or included in an oil and* gas or other

: mineral lease, will be rejected byyou subject to appeal. Like apIpli-
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rations filed for lands embraced in applications for, permits or leases,;
or in permits granted, or for lands withdrawn, classified, or reported
das valuable for any mineral subject to lease, will be suspended by you
and forwarded to this office for consideration with a view to a deter-
mination by the Secretary of the Interior whether the disposal of the
lands under the nonmineral application will unreasonably interfere
with operations under the leasing acts, as required by the proviso to
said act of March 4, 1933.

All applications so suspended will be forwarded with your semi-
umonthiy returns, with a report on each as to the status of the land
'involved, and with a reference made to the act of March 4, 1933.

FRED W. JOiiNSON,

Comi~ssioner.
Approved:

OsCAR L. C(HAPMAN, :
Assistant Secretary.

CHRISTMANN v. YONKERS

Deoded Junle 17, 1933

RniNQNUISHMSNT OF PORTION OF A LEGAL SuBnrIsiow IN. VHOmESTRAD ENTRY-
MINING REGULATIONS.

; Relinquishment of a homestead entry as to part of a forty-acre legal subdi-
vision, on the ground that it is mineral in character, will not'be accepted
unless the mineral character of the- tract sought: to be, relinquished is
shown to; have been: established in accordance with the requirements of

t heGeneral Mining Regulations.

AGRICULTURAL APPLICATION rOBt FRACTIONAL: PART OF LEGAL: SUBDIVISION-RE-
:MAINDER OF LAND WITHIN MINING LOCATION--SHOWING REQUIRED.

An. agricultural application for a fractional part of a legal subdivision of

: land classified as agricultural will not be allowed ,where the remaining

.3: dpart is covered by a surveyed mining claim for which no application for
patent has been fled, unless the'agricuitural applicant subits a satis-
factory.affidavit, ,corroborated by two witnesses, showing twi5thi, the" wiin ista-teln
within the mining location ii insfact mineral in character, r followingr
: : an adjudicatioh that the mining claim was valid from the evidence ad-

;duced in a .contest proceeding between the agricultural and' mineral claim-

ant, :as prescribed in sections 1901,105-108, of. the General Mining Regula-

0 ' 0 - 00 :tions- ; 0 .; ;;f u'2.Vf ;00$.

CONTEsT AFvwrDA-Ar-REmNQUIsHEN IT BY CONTsrns -RIGmTS OF CConSTANr-

i; j jfiPRESUM~PTIOlN. ;0 ;00 $20 -; 
Where, following contest duly allowed, an entryman with notice of such

contest does not meet 'and respond to its allegations, but relinquishes 'to

the United States; such action must be taken as a confession, of the trulith
of the charges,' and the-contestant is under no burden to prove such facts

: ' .as would entitle his opponent -to. a:segregatioh survey; but as between the

Government and the .mineral claimant there is no presumption that 'the;

mining claim is valid.

f' 0 ff:: 
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CHIAPMAN, Assistant Secretary:

Pursuant to an application, Phoenix M036562, filed September 22,:
1929, Gustave -C. Yonkers was allowed, under the stock-raising home-.
stead act, to make entry of the E/2NElA4 and W½/2SE1/4 Sec. 11, T. 24
S., R. 28 E., G. & S. R. M. On' December 27, 1932, Walter F.V
Christimann filed contest affidavit asserting a superior right to the
WX /2SE1/4NE1/4, said'Sec. 11, by virtue of the location on Septem-
ber 19, 1929, of. the Frida 0. mining claim embracing said
W1/ 2SE1,4NE1/4 on account of 'valuable deposits of gypsite contained
therein; that Yonkers made his application with actual knowledge
of the- prior existence of such claim, having assisted in the location
thereof; that the affidavit siipporting the homestead application 'was
false and untrue insofar as it stated " that no part of said land is
claimed, occupied or being worked under the mining laws."

The contest was allowed and due notice thereof was served on
Yonkers requiring him. to answer. The notice contained the usual
monition to the effect that the allegations of contest would be taken
as confessed and the- entry canceled without further right to be
heard unless;. the contestee specifically met and responded in an
answer under oath to the, allegations of contest. -:

On January 31, 1933, contestee filed answer, under oath, stating
as follows:

That at the time I made application. for homestead entry No.: 066562,as
to that part of said entry, namely, the W'ASEY/,,4NE'/4 of Section 11- Township
24 S., Range 28' E., G. & S. R. B.;& Meridian very little gypsite was 'exposed
and there is very little gypsite exposed now and said land is more valuable
for agriculture and for the raising of forage crops and stock purposes than
for mining or for gypsite, 'as -the gypsite is a, fertilizer and will have, a
tendency to insure the crop. But having nbo rriney to defend the matter,, I
hereby relinquish to the United States all my right, title and interest in and
to that part of my homestead entry,, as a homestead, that part being the land
in conflict, the: WY2SE1A4NETA of Section 11, Township 24 S., of Range 28 E.,

:G. & S. R. B..& Meridian.

The relinquishient was accepted by the 'registr and noted on
the records of his office.

By decisionl of March 1, 1933, the Commissioner of the General
Land XOffice stated that:

This office is opposed to the closing out of a contest such as this on the mere,
allegations of .the contestant. You (the register) should in such cases require
the contestant to introduce evidence in support of his assertions.

He therefore refu.sed; to accept the relinquishment, returned the
contest record and directed that the hearing proceed? and required
the contestant to substantiate his charges regardless of' whether or
not there was default on the part' of :'the icontestee.

The contestant appealed from this decision requiring him to fur-
ther proceed, and from' the rejection of the relinquishment.

:229
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* The Commissioner's refusal to accept, under the circumstances
presented, a relinquishment of a fractional part -of a subdivision was
clearly right. The case here' presented is similar in essentials to the
case of lLenertz v, Parsons (41 L.D. 132). In that case Lenertz
contested.tthe enlarged homestead of Parsons, alleging a prior valid
locatidn of a placer claim covering a specifically described aliquot

portion of a subdivision of the entry. As here, Parsons, while the
contest matter was pending, relinquished the part claimed by
ILenertz and other tracts, which was accepted in the form presented,
and a subsequent timber and stone application was filed to include
the fractional subdivision claimed by Lenertz. . The Department
-held (syllabus) that:

Relinquishment of a homestead entry as to a part of a forty-acre legal
Subdivision, on the ground, that it is mineral in character, will not be accepted

;unless the mineral character of the tract sought to be relinquished is; shown
-to have been established in accordance with the. requirements of paragraph
(C) of section 37 of the general mining regulations of March 29, 1909.

The provisions of the mentioned regulation bar-the allowance of
an agricultural claim for a portion of a subdivision where tbh
remaining portion is covered by a surveyed mining claim for which

no' application for'patent has been filed, 'uness the 9aricultural
applicant submits a satisfactory affidavit, corroborated by two wit-
nesses, showing the land within the mining location is in' fact min-
eral in character. The applicability of this regulation and the; case

- ' of Lenertz.v. Parsons, supra, to the present case is not affected by
the fact the entry here in question is a stock-raising entry, for while
the character-of the land is not important in determining the entry-

* w ' man's rights, it is important in determining whether the land is
subject to mining location and such as should be segregated as prima
fac&h appropriated under the mining laws.

An alternative basis for segregation in such a case would be an
adjudication that the mining claim was valid from the evide-nee,
adduced in a contest proceeding between the agricultural and min-
eral claimant, as presfribed in sections 101, 1O5 to 108 of the mining
0 ; regulations. Neither of these methods being pursued, there is no
warrant for the segregation of a portion of a legal subdivision by
the filing of a relinquishment theref or. -

The answer of the contestee did not meet and respond to the
allegations, and his relinquishment must be taken as a confession of
the truth of the charges. In other words, he has admitted that there
was a prior suibsisting mining' location, to his personal knowledge,
covering the WI½SEiANE'/ at the date of the inception of his
stock-raising entry. Had this, been disclosed in his application, in
the absence of the showing required by'. paragraph (c) of section

37 of the mining regulations, he would not be entitled to make:

~VOLz
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entry of any part of SE1/4 NElAj4. See Atford Roos v. A7tma'n-et l.,
decided September 14, 1932 (54 I.D. 47).: The' entry, of contestee.
sho'uld, therefore, be canceled as: to the whole of the SEI/4 NEI/4,
should he fail in due opportunity given to file the requisite show-
ings prescribed under paragraph. (c) aforementioned.

jUnder the rules of procedure the contestant is entitled,:as between
himself and the contestee, to have his allegations taken as true and his
contest sustained.- He is under no burden to prove such facts as
would entitle his opponent to a segregation survey-, and he could gain
nothing thereby. This requirement 'of. the Comnmissioner .will,
therefore, be vacated. As between the Government and the imineral
claimant this. decision creates no presumption that the mining Claim
is valid. -

As herein modified, the6Commissioner's decision is,

d. : 0 i; :.;'. t 0 - :;' :? : ;Q. . - :':S : ;A~ffirm~ed.X ;

IVXeMINNXv. lecKENZIE

; : - f -Decided June 26, 19.33

COqSTEST-SERVI0E OF NoTicBu-Suriscrgqy.
In the absence of other objection, a motion to'dismiss the contest of a home-

stead entry is properly denied if, prior to the time the contest has becoine
subject to a judgment of abatement, personal service upon the contestee
has been secured and evidence thereof supplied.

CHAPMAN, Assistant Secretary:

William H. MXcenzie has appealed from the decision of the Com-
missioner of the General Land Office dated December 22,: 1932, deny-
ing his motion to dismiss the contest of Weston R. McMinn, against
his homestead entries Nos.: 065046 and& 065605,; Phoenix, Arizona,
series.

.The entries were made, on July; 9 and August 8,. 1929, respectively,
under 1the'stock-raisingk homestead law.0 .The contest was filed on.
July 1, 1932, alleging that entryman had, not established residence
0 on the land; had never occupied the same; had never, placed. .any
improvements thereon, and that he had abandoned his claim.

Notice issued for personal service on July: 1, 1932. On July 27,
1932, 'the contestant :filed-in the local land office his affidavit to the
effect that he had made: diligent search buit 'was unable to: find the
entryman for personal: service, and he requested an order to serve
the notice by. publication. :The request' was granted, and notice
for, publication was issued on July 27, 1932. It was first ~published
on August 5, 1932, and weekly thereafter for the required time, the
last 'publication being on August 26, 1932. On September 7, 1932,
the contestant' filed in the. local land office his affidavit to the. effect
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that he had on August 15, 1932, byv registered mail, served on the
contestee: notice of the contest,' together with a copy of the affidavit.

f of contest, and in ve'rification thereof the registry return card signed

S -by the cdntestee wae attached. The contestee did 'not file answer
to the contest, butt appeared specially by his attorney, and moved
the dismissal of the contest, and, by letter of September 26, 1932, the.
register. notified the contestant that this cntestwas dismissed because
he had not filed evidence of publication and did not file evidence of
personal service within 30 days from the date of the issuance of the
notice, as required by the Rules of Practice.

The Commissioner, in the decision appealed fros, reversed the

action of tht register, and remanded the case for hearing, allowing
the contestee 30 days within which to file answer. Instead of filing
answer as permitted the' contestee has' appealed. He relies upon
Rule 8 of the Rules of Practice (51 L.D. 547), which reads as
follows::

Unless notice of contest is personally served within 30 days after issuance of
such notice and proof thereof-made not later than 30 days after such service,
or if service-by publication is ordered. unless publication is commenced within

20 days after such order and proof of service of notice by publication is made

not later than 20 days after the fourth publication, as' specified *in Rule 10, the

contest shall abate: Proided, That if the defendant makes answer without

questioning the service or the proof of service of said notice, the contest will :

proceed without further requirement in those -particulars.

It is clear that this contest did not abate on the ground that
- personal service was not made within.the 30-day period from July 1,

1932. Before the expiration of that period attempt to obtain
personal- service had failed and an order had been obtained for
notice by publication. The contest was still in good standing, and
the publication proceeded in regular order. If proof of the publica
tion had been filed in the local land office within 20' days from
August 26, 1932, the date -of the last. publication, there would have

-^beerino question whatever in regard to the technical compliance with

the rules. But as personal service had been in the meantime secured,
the contestant, instead of completing his proof of constructive service
0 Vby -publication, filed instead Ithe better proof of personal and actual
service. This was done before the contest could have abated.
Under such circumstances, RRule 12 of the Rules of Practice is
peculiarly applicable and serves to cure any supposed defect in the i

proceedings. It provides: - '

Rule 12. No contest proceeding shall abate -because of any defect in the

manner of service of notice in any case where copy of the notice or affidavit
of contest is' shown to have been' received by the person to be served; but in- -.

such case the time to answer may be extended in the discretion of the

register.

[Vol,
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It will be, observed that the Rules of Practice provide two. nethods
for serving notice of a contest. The first' is the actual or personal
service, and satisfactory. effort must be made to, obtain personal- serv-
ice before. resorting to con1structiv& service by publication., The
latter is only substituted service,; which is resorted to ~from prastical
necessity, and can not~ at. any stag of the-proceedings be regarded'a,
preferable to actual notice. No reason is seen ~why the miore satis-'
facto actual 'notice may: not be *recognized 'if given and proof,
thereof be, submnitted before the, process of servgin nticel 'by the,
secondary method has been completed and before the contest has~
become subject to, ajdmn of abatem t.But, of course, the
provisio'ns of Rule 12 are, 'not applicable where the, contest otherwise
has abated.

The decision appealed from is found to he correct and the~ same is
accordingly

Afimd

PER DIEM AND TRAVEL EXPENSES OF DETAILED EMPLOYEES AND

SALARY WHILE ON DETAIL-APPROPRIATION CHARGEABLE

Opinion, J e 28, 1933'

APPEOPRIATION5-PFJR DIEM AND TRAVEL, EXPsENSES OF EMrPLOYEE&s DETAILED, To

OTHER FEDERAL ElSTABLISHMENTS-TO WHAT APPROPRIATION CHARGEABLE.

Per diem. and travel expenses of employees of the Department of the Interior
orof the Federal Emergency Pubi WoksA minstratioInma properly

*be charged against the appropriation of the Federal establishment for which
*such expenses are incurred, -where such employees have beea detailed f or,

special services with'such other establishment.

APPRonmRiioNs-SALARI~s OF EmPborinis APPOINTED TO ONE FEDERAL ESTABLISH-
MENT ND LANEDTO AovTniE-ThsT FOR DETERMINING WHlIOH ESTAB-

* LISHMENT HARGALE FOERAAY

Where the loan of the :Services of an- employee of the Federal Emergency:
Public Works~ Administration to the Department of the Interior entails

aburden upon the former which necessitates the engagement of addi-

* tional personnel or~ the postponement of work which would otherwise be per-
formed by the employee so detailed, the appropriation af the Department

* of the Interior may jwpey beOhre ihtedtailed employee's
* salary or a pro rata portion thereof.

DEcISIoNs OF COMPTROLLER AND COMPRmqIna GENERAL CrTED AND ApPLEr

See 23 Co~p, Dec. 242 (1916); 3 Comp. Gen. 974 (1924); 6 Id. 217 (1920);
10 Id. 193(13)

MARGOLD, Solicitor:

My opinion has been requested by the Director of Investigations of
this Department, Louis R. Glavis, as to the prpit f,:

*1. Chargn pe imad.tae xessof~ employees~ of, the Interior

Department or of the Federal Emergency, Public Works Administration against

.qtj�2'1-:��: 1
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* the appropriation of the other department when such employees have been
detailed for special services with such other department.

V 2. Charging the appropriation of either department with the salaries of, em-
ployees :appointed by the other department who have been detailed for special

* services.

It. has long been the custom of the General Accounting Office to
approve interdepartmental charges where such charges represent
additional costs by way of materials, supplies and travel expenses
incurred in furnishing special services to another department. Thus
in 3 Comp. Gen. 974, 976 (1924), the following statement appears:

* 0 ! The performance of work by one department for another department, etc.,
without reimbursing the whole additional cost of such work as accurately.as
it may reasonably be ascertained, would contravene the requirements of law
-in that it would augment one appropriation at the expense of another. 23'1
-omp. Dec.,? 242.

Compare 10'Comp. Gen. 193 (1930).
The position of the General Accounting Office with .respect to

interdepartmental salary charges seems less clearly defined. In an
early decision of the Comptroller of the Treasury -(23 Coinp. Dec.
242, Oct. 16, 1916), it was held that while the salary of a national
bank examiner serving under the Treasury Department and assigned
to assist the Department of Justice in a criminal prosecution is
payable in the first instance from the appropriation for the Treasury
Department, by which he was regularly employed, nevertheless such
appropriation should be credited with the amount of such salary
from the appropriation of the Department of. Justice, which received

-* tthe benefit of his services. The Comptroller pointed out that na-
tiona.l bank examiners are charged primarily with the duty of
examining banks and disclosing any unlawful conditions which
may be found to exist, and that should an examination result in
a legal' proceeding so as to render it necessary for the examiner

- - to aid a United States attorney, in the preparation of a, casea for
trial, it would be proper for the examiner in his official capacity to
-give the attorney the benefit of his knowledge of the facts of the
case. But the Comptroller insisted that- where "a national bank)'

* - examiner; * * * is loaned to the Department of Justice to
* assist a United States attorney as an expert because of his general
* expert knowledge * * * the resultant expense is a just and

proper charge;" against the appropriation of the Department of
Justice. In discussing the reason of the rule, the Comptroller

*V 0 ' admitted that "unless some one else is employed to do his work
during his absence, no direct immediate loss of money would ensue,
but the loss, of his services must necessarily involve the loss of 'the
value of those services, and there is 'no other measure of value than
the salary paid to him; during the loan period."

[tVol.: 
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lHe added:
We can not: assume either that he would have remained idle if he had

not been loaned or that -the activities of his 'regular services will be curtailed
because of his temporary absence. We must conclude 'that the performance;
of his regular duties is postponed until his return, and must therefore be
thereafter performed in time, for which he will be regularly paid by his
department. His service will be thus prolonged, and the loss of the value
of his services during the loan period will ultimately fall upon his department.

The Comptroller concluded by holding:

That when the expert services of. a national bank examiner are loaned
by the Treasury Department to the Department of Justice upon due authority
from the latter department, the examiner's salary and expenses are payable.
in the first. instance by the Treasury Department from the fund provided for
that' purpose and under laws and regulations governing other like payments.
Having so paid the said salary and expenses, the Treasury Department has
a just and lawful claim against the Department of Justice for reimbursement-
of this fund to the extent to which it has been thus drawn upon.

On a somewhat sinnilar state of facts, however, the Comptroller
General has decided [6 Comp. Gen. 217 (1926:)] that; where the
services of an employee of the Geological Survey are loaned to
assist a United States district attorney in the investigation of a

case and to testify as an expert witness relative thereto, the Geologi-

cal Survey may not charge the appropriation of the Department

of Justice for the salary of the employee lent to the Departhment

of Justice. After reaffirming the general principle that where one0

establishment of the -Government lends the services of an employee

-to another, the salary of such employee remains primarily chargo-

able against the establishment lending the services, the Comptroller

insisted that -there was "nothing- in -the circumstances connected

with the instant case to; warrant excepting it from the general rule."

He distinguished the case from those presented in 23 Comp. Dec.

242, supra, and 3.: Comp. Gen. 974, supra, "in that in the instant

case, it does not appear that any additional burden will be incurred

by the 'salary appropriation- of the Geological Survey because of

the loaning of Mr. Schrader's services. (On the contrary, it would

seem that a reimbursement would operate to augment the salary

appropriation of the Geological Survey. It is assumed that Mr. 

Schrader's services can Xbe spared: or they would not have been

loaned."

The effect of this decision: seems to be to set forth a guiding

principle different fron -that asserted by the Comptroller in the

decision above referred to (23 Comp. Dec. 242, supra). In the

earlier .decision the Comptroller indulged in a presumption that

the Department lending the services would be put to extra expense,

while in this case the Comptroller General cast the, burden of

proving a loss upon the lending Department.
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This interpretation of the view of the Comptroller General is
*;fS supported by a recent case where the Comptroller General sustained

the claim when the lending Department successfully carried the'
burden imposed. The Comptroller General said (at 10 C'omp. Gen.
193, 196 (1930)):

That reimbursement ex * i authorized only upon a showing that
the loaning of the services to or the doing lof work for another department
or establishment increased the burden of or caused additional expenditures.

* 0 X Sunder the appropriation first chargeable. These principles are fundamental
and are for application in the absence of specific statutory provision other-
wise. Therefore the, question for determ4nation * * is as to the suf-
floienay, of the showing as to increased Zturden or additional expenditures.

" [Italics supplied.]

*0: 00: 00The issue in this case was the propriety of the-War Department
charging the Navy Department for the cost of materials and sal-'
aries incurred in performing services in connection with the con-

* struction of a United States Naval Radio Compass Station. The
Comptroller pointed out:

In the present case, while the War Department may not engage additional
employees to perform the work for the Navy, and may not thereafter have
engaged additional employees because of the-work performed for the Navy,
the work for which these river and harbor appropriations are made is of

-such a continuing nature-additional appropriations for the same -being made
as previous appropriations therefor become exhausted-that the diverting of
material and labor, which otherwise would be used on said work, to a Navy
project, necessarily imposes an additional burden on the river and harbor
appropriations by creating a. need for subsequent appropriations sooner or
in greater amount than if the work for the Navy had not been done. Under
such circumstauces, there would appear to be no legal objection to reimbursing

* such appropriations for the increased burden imposed upon them on the' basis of
the actual cost of the labor as well as for the cost of the material used on
the job.E

In the situation upon which an opinion is here requested, no specific'
statutory provisions are involved, with the exception of the act

E ' ' providing for the appropriations for the Interior Department for
the fiscal year 1934: (Public No. 361, 72d Congress) [47 Stat. 820]
and the National Industrial Recovery Act (Public No. 67, 73d Con-_
gress, 1st session) [48 Stat. 195].

It' is my opinion that in so far as per diem and travel expenses
are concerned, they may be charged against the appropriation of
the Department to, which an employee of another Department is
detailed. It is also my opinion that if the loan of a particular em-

* pToyee of the Federal Emergency Public Works Administration to
the Department of the Interior, constitutes' a burden upon the Pub-

.: . lie Works Administration sa as to necessitate the engagement of
additional personnel or the postponement of work which would
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otherwise be' performed by the employee detailed, , then the appro-
priation of the Department of the Interior may be charged with
a pro rdata portion of the detailed employee's salary.

CHICAGO TITLE AND TRUST COMPANY

Opinion, July 8, 1933

INDIANS OF FiVE CivmLizED TRIBEs-TRUsTEEsHIS-DIpsQUALIFICA.TION TO ACT
AS Tnusnmi-Sro. 2, ACT OF JANUARY 27, 1933.

Under that provision-of section 2 of the Act of January 27, 1933 (47 Stat.
777), relating to Indians of the Five Civilized Tribes in Oklahoma, which
declares that "no trust company * shall be trustee in any trust 
created under; the Act which has * * * promised to pay to any per-
son other than an officer or employee on the regular pay roll thereof: any
If* *: * remuneration for any service or iniluence in * e * attempt-
ing to secure for it the trusteeship iin any trust," a company is disqualified
to act as trustee in cases where it has entered into contractual relations
with one not on its regular pay roll, such person to receive a compensation
for obtaining for the company the consents of said Indians to its trustee-
ship in the creation of trusts under said Act.

INDIAN TRusrrrSHIra-SmtvicEs IN CONNEcTION TEnREsWITII-CnAraAcOTEB AND
TIME OF EMPLOYMENT.

The criterion for determining whether a company has placed itself within'
the class inhibited from acting as Indian trustee under the provisionsof
the Act of January 27, 1933% is the circumstance, whether or not the person
dealing in its behalf with the Indians in endeavoring to obtain consents ito
the creation of trusts was at the. time of the transactions an 6fficer or
employee on the company's regular pay roll, the statute and regulations
clearly expressing an intention to limit promises of compensation to per-
sons already on the regular pay roll of the company for purposes other
than the ptocural of trusts under the Act, and prohibiting any and all
sorts of promises of remuneration so long as they are made to persons who
are not already offieers or employees on the regular pay roll.

INDIAN TasTEmESnP8s-AOT OF JANUARY 27, 1933, AND DEPARTMENT REnULA- 

TIONS-PERMANENCE Or DIsQJAhirIoATrON TO AcT.: :

Held, That a. trust company permanently disqualifies. itself from acting as
trustee in Indian trusts under the provisions of the Act of January 27,
1933, where, after filing the certificate prescribed by paragraph 2 of the'
Department's regulations of June 2, 1933, " to the effect that it has not
paid or' promised to pay any person other than an officer 'or employee
on its regular pay roll e * e any remuneration for any service or
influence in * * * attempting to secure for it the trusteeship in that
or in other trusts -to which these regulations apply," it is established that
said company had entered into contractual relations with one not at the
time an officer, employee, or on the pay' roll of the company, under the'
terms of which he was to engage in efforts to procure Indign trusteeships
for the company under said Act of January 27, 1933.

0237'
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MARGOLD, SOaitor::

'Personally, and also through the Commissioner of Indian Affairs,
you [the Secretary of the Interior] have requested my opinion as to:

1. Whether the Chicago Title and Trust: Company has disqualified itself
from acting as trustee in the three trusts submitted under cover of a: letter
dated June 24, 1933, for' your approval under the Act: of January 27, 1933
(Public No. 322) [47 Stat.. 777].

2. Whether the Chicago Title and Trust Company has permanently dis-
qualified itself from acting as trustee under any trust whatsoever created.
under the provisions of the said Act.

The precise ground of disqualification here in question depends
upon the proviso in Section 2 of the Act declaring:

.That no trust company or bank shall be trustee in any trust created under
bths Act which has paid or promised to pay to any person other than an officer

or employee on the regular pay. roll thereof any charge, fee, commission, or
remuneration for any service or influence in securing or attempting to secure-
;or it the trusteeship in any trust

and upon the requirement, paragraph (2) of the regulations ap-
oroved by you on June 2, 1933, that:

The agreement must 'also be accompanied by a written certificate duly
* executed by the trustee to the effect that it has not paid or promised to pay

: any person other than an officer or employee on its regular pay-roll any fee,
charge, commission or remuneration for any service or influence in securing
or attempting to secure for it the trusteeship. in that or in other trusts to
which. these regulations apply.

The trusts in question admittedly were procured through a, Mr.
Herbert G. House, of Muskogee, Oklahoma, who has been retained or
employed by the Chicago Title and Trust Company solely for the

* purpose of obtaining, on its behalf, the consent of Indians of the
A Five.Civilized Tribes to the creation of trusts under the Act of Janu-

ary 27, 1933. The precise terms of Mr. House's employment are some-
what in dispute, due to contradictory statements made xvith refer

* ence thereto by the representatives of the company who have
appeared before the Department. The facts concerning the, making
'of these contradictory statements are set forth in my memorandum
to you dated June 27, 1933, a copy of -which i;s -attached hereto.
Each trust is accompanied by a certificate, signed by Chester R.
; Davis as vice-president of the. conpany, which states:

0 0 * * 0 * That it has snot paid or promised to' pay any person other than

:an officer or employee on its regular payroll any fee, charge, commission,

.or remuneration for any service or influence in * the aboveX propored trust, or
:in other trusts to which said regulations apply.

The letter .of June 24, 1933, also signed by Chester k. Davis as
vice-presideht of the company, however,: 'submits these proposed
trusts to you with the following statement:
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With further; reference to the provisions of said paragraph 2 of said
regulations, we 0 wish to inform you, as: we have heretoforew orally, advised
the former Commissioner of Indian Affairs, that these trusts came too us
through Herbert: G. House of Muskogee, Oklahoma. Mr. House is on the
regular. payroll of this company at a salary of $10,000 per year, provided,
however, that such salary shall not exceed one percent of the face value of
the trusts created through~ his efforts.

:The representatives9that have appeared in this Department on
behalf of the Chicago Title and Trust Company have admitted that-
the statement in the certificates accompanying the trusts represents
merely the company's interpretation of the effect .of the terms of the
agreement between it and Mr. House stated in the letter of June 24.
:This. interpretation has been varied, 'without apparent regard X for
consistency, in the oral hearings before the Department. At :vari-
ous times, the company's representatives have admitted before you,
before the Commissioner of Indian Affairs, before:.the First Assist-
ant Solicitor, -and before me, that Mr.' House is to receive no" salary
at all unless he succeeds in the creation of one or more trusts under
the Act, in which the Chicago Title and. Trust Company will be the
trustee, and that the salary :he :is actually entitled to receive, subb-
ject to a maximum limitation of $10,000 per, annum, is one per, cent of

* : the total face value of the trusts created through 'his efforts. At
other times, however, it' has dbeen asserted: that Mr. 'H1ouse 1is en-

*; 50 titled'to receive a minimum salary of $10,000 per. anhum :and a
maximum of one per )cent of the face amount of trusts procured by
him for the. company.

Of these two'interpretations, the former obviously is the one in
accordc, and the latter the one in conflict, with the ;terms istated in

* . \ the letter of June 24. The propriety of the-former also is borne out
by the admissions of the company's representatives that no salary
has yet been paid to Mr. House,' although he has been actively en-'
; gaged in. efforts to procure these'trusts for many months.: The ~com-
pany's representatives also stated to the First Assistant Solicitor
and to me on- June 27, 1933, thati'Mr. House was- not on the Com-
pany's payroll at all, but would be added thereto on July -1, 1933.
Later the same day, they denied making this statement and -asserted.
they really had said that Mr. House'was -put on .thepay roll on
June 1, but would: not draw his first salary check 'until July 1. 

While I am not persuaded as to the truthi of any -of these state-
ments other. thani those which strictly conform to: the letter of
June 24,'it really is not necessary. to seek the truth among them.
Under the clear language of the act and the regulations, and on the
basis of the undisputed - facts, thec coipany 'has disqualified itself
from acting as trustee, no matter which'-of the contradictory state-
: ments is to be taken as true.
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It is unequivocally admitted thiat M. House wast not "an officer
or employee on the regular. pay roll" of 'the Chicago 'Title and
Trust Company at the time: he was promised remuneration for his
"service or influences in securing or attempting to secure for it the
trusteeship in any trust " under the Act. Indeed, it is also unequivo-
cally admitted that the only remuneration promised him was remu-
neration for that very -service or influence, and for nothing else. On

:these admitted facts, the contradictions as to whether the promised
remuneration was a regular salary entitling him to a proper place.
on the " regular pay roll" or whether it really was* a fee or com-
mission for procuring the trusts, become entirely immaterial. The

i statute and the regulations explicitly prohibit prospective; trustees
-' .-from promising to pay any remuneration whatsoever to any person
for any service. or influence in securing or attempting to secure
-for: it a trusteeship under'the Act, unless the promise is made to
a person who is "an officer *or employee on the regular pay roll

;; a:: thereof.". :X.; l .:: . 'T ' : : :X :- . :
: 'The statute and the regulations thus clearly express. an intention

to. limit such promises of compensation to persons who are already
on the regular pay roll of the company for purposes other than the
procwcracof trusts:under the Act,: and hence clearly prescribe the

* promise made by the company to Mr. House even :if .the promise
itself werel.one to pay him' a regular salary in no wise dependent
upon the face amotunt' of the trusts procured through his efforts.
'The promise still would have been to a*" person other than an officer
or employee on the regular pay roll " of : the company, and hence
would have been precisely the sort: of promise'expressly prohibited
by Section 2 of the Act.

The criterion prescribed in the Act thus has reference not to the
7en oT 2 k fob 0remnerction promised byta bank or trust company, but to
the kind of person to w'ho* the promise Iis mad. it prohibits: any
and all sorts of promises of remuneration, so long as they are made
to persons who are not already officers or employees on the regular
pay roll.-d

The adoption of this criterion by the Congress of the United
: States was by no means a fortuitous one; and a determined insistence
upon its stringent application is, by no means a technical one. It
is the plain, duty of this.I Department to assure the Indians of the
i protection against the importunities::of those. who have learned by
experience to victimize and overreach them, and whose reputation
and skill in this very respect may have been a dominant factor in
causing their employment in violation of the Act. And the file in
'this very case- contains a. significant if unnecessary reminder. of our
duty, in the form of the following resolution unanimously adopted
by the House Committee on Indian Affairs on May 31, 1933:

-[Vor.;
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WH:EREAS, Legislation creating Indian' trusts has been pending in
Congress for some years past, and

Whereas, Such legislation was generally opposed by the Indians and their
representatives before this Committee, and

Whereas, The Congress of the United States in the last session passed what
was known as the Indian Trust Bill, providing for the, recognition of Indian

trusts for the rich Indians of the Five Civilized Tribes in the State of Okla-
homa, and

Whereas,- During the passage of said Indian Trust Bill certain :representa-
tions were made to the Chairman and Members of this Committee who had

consistently opposed the legislation on behalf- of the Indians, and

Whereas, The Chairman and others so opposed had reluctantly accepted and

agreed to the passage of the Indian Trust Bill upon the express conditions that

* the Indians were fully protected by the requirements of surety bonds and other.

provisions in the legislation and that the Secretary of the Interior through the

Commissioner of Indian Affairs could in his discretion refuse to recognize

or approve the creation of any such Indian trust were the circumstances

irregular or such as to indicate fraud. or deception against the Indian testator,
* anti

Whereas, It now appears upon complaints made. by the Indians and their

representatives that the -spirit, if liot the letter, of the law in such, Indian

Trust Bill is being:violated and that certain trust'companies outside the State:

of Oklahoma are sending 'emissaries into the state to solicit and secure the

creation of such Indian trusts; that such emissaries are of bad reputation and

have been known in the past to have had corrupt dealings with the Indians:

NOW, THEREFORE, Be It Resolved:

That it is the judgment of this Committee that the Secretary of the Interior

and the Commissioner of Indian Affairs be notified that the Indian Trust Law

is being violated in spirit, or letter, or both, and that it is the desire and will

of this Committee to support the Secretary of the Interior and the Commissioner

of Indian Affairs. in0 a rigid enforcement of the Indian Trust Law. that the

Oklahoma Indians may not be despoiled of their wealth and inheritances.

There are indications in'the files of this Department pointing to
the possibility that Mr. Housed is one of the " emissaries " to whom,

the foregoing resolution might aptly apply. These indications

may, however, be misleading, and I have been able to make, no
thoroughgoing attempt to verify them. Such verification is in my

judgment unnecessary because Mr. House's personal characteristics

and history, however exemplary, would not exempt him from the

class' plainly proscribed by the Act and the regulations. This class

applies to "any person other than an officer or employee on the*

regular pay roll," of a "trust coinpany or bank ", to whom the comn-

pany or bank has promised to pay any charge, fee, commission,

o r remuneration for any service or influence in securing or attempt-
ing to secure for it the trusteeship in any trust. This class there-

fore applies to Mr. House, who admittedly was not "an officer or
employee on the regular pay roll" of the Chicago Title and Trust
'Company when it made its variously represented promise to pay
for his services with references to the trusts in question.

182662-33-vo. 54-16
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For the foregoing reasons, it is my considered opinion that the
company has disqualified itself from acting'as trustee at least in the
three trusts now pending before you for approvals and hence that
each of these trusts should be rejected.

It also is my opinion that the company has permanently dis-
qualified itself from acting as trustee in any trust whatsoever created
under the Act of January 27, 1933. Section 2 contains no words to
limit the disability to the particular trust with reference to which
its requirements have been violated. On the contrary, it expressly

f attaches the disability to the trust company or bank guilty of the
violation and extends its effect " to any -trust created under this
Act." Paragraph (2) of the regulations, prescribed pursuant to
Section 7 of the Act, even more clearly expresses this view, for it
irequires a prospective'trustee, applying for approval of a trust,
to certify that it has not made a prohibited promise of compensa-
tion " in that or in other trusts to which these regulations apply."

It is not the province of this Department to inquire into or to
determine whether the operation of the statute and the regulations
will work an undeserved hardship on the Chicago Title and Trust
Company. Congress has clearly prescribed the road that must be
followed, and- we are not at liberty to deviate from its delineations
in order to relieve the company from apossible hardship. Congress
alone'can grant relief, if relief is warranted.

STOCK-RAISING HOMESTEAD- ENTRIES IN GEOLOGICAL STRUC-
TURES OF PRODUCING OIL OR GAS FIELDS SUBJECT TO
ALLOWANCE

INSTRUCTIONS

[Circular No.' 1304]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D.C., July 1, 1933.
REGISTERS, UNITED STATES LAND OFFICES:

Section I of the stock-raising homestead act of December 29, 1916'
(39 Stat. 862), as amended by the act of February. 28, 1931 (46 Stat.
1454), was amended by the act of June 9, 1933. (48 Stat. 119), to
'read as follows:

F From and after December 29, 1916, it shall be lawful for any person
-qualified to make entry under. the homestead laws of the United States to
make a stock-raising homestead' entry for not exceeding six hundred and
forty acres of unappropriated unreserved public lands In reasonably compact
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form: Provided, however, That the land so entered shall theretofore have been
designated by the Secretary of the Interoi-o as "stock-raising lands": Provided
further, That for the purposes of this section ldnds. withdrawn or reserved
solely as valuable for oil or gas shall not be. deemed to' be appropriated or
reserved: Provided further, That the provisions of this section shall not apply
to naval petroleum reserves and naval oil-shale reserves: And provided further,
That should said lands" be within the limits of the geological structure of
a producing oil or gas field entry can only be allowed, in the discretion of
the Secretary of the Interior, in the absence of objection, after due notice,
by the lessee or, permittee, and any patent therefor shall contain a reservation
to the United States of all minerals in said lands and the right to prospect
for, mine and remove the same.

This act removes the restriction of the act of February 28, 1931,
against allowance of stock-raising homestead entries for lands within
the' limits of, the geologic structures of producing oil and gas fields,
such entries for lands' within such structures to be allowed in the
discretion of the; Secretary of the Interior, in the absence of objec-
tion after due' notice, by any lessee or permittee of the lands- sought
to be entered.

The lands applied for must be designated under the stock-raising
homestead law or subject to such designation and if not so desi g-
nated the application to mnake entry must be accompanied with a,
petition, in duplicate, for such designation of 0 the land involved.'
The act does not permit such entries for lands in naval petroleum
reserves and naval oil-shale reserves.

Accordinglyy, any; application to make' stock-raising homestead
-entry of lands within the limits of such sa structure, if otherwise
regular and allowable, will' be received by you, noted on your records
and suspended -until it shall be determined by the Secretary of the
interior whetherror not entry may be allowed. You will notify
-the applicant of the suspension ;

If. any of the lands applied for are embraced in, an application
for permit or permit or lease granted, the instructions of. July. 21,
1925, Circular No. 1021 (51 L.D. 167), must be followed, and in due
time you will transmit to this office, the application and all papers
filed in connection therewith and report as to status of the l and s
involved.

Where objections are filed by mineral permittees or lessees, the
instructions of September 17, 1925, Circular No. 1031 (51 L.D. 202);
will govern. If the application is otherwise allowable, it will lbe
submitted to the Secretary of 'the Interior with appropriate recoMn
Rmendations by this office; and when final decision is made ast to the
allowance or rejection of the application, you will be given in'strue-
tionis as to the action to be taken thereon.;
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In so far as they are ifconsistent with these instructions the fol-
lowing circulars are hereby amended to agree hetewith;

Circular of October 6, 1920 (47 LID. 474).
Circular No. 523 (51 L.D. 1).
Circular- No.' 541' (48 L.D. 389).
Circular No. 1024 .(51L.D. 167).
Circular No. 1244. (53 ID. 346).,
Circular No. 1303 (54 I.D. 227).

FRED W. JoHNsoN,
Q f -:; Q: ; f; f f 0 : S 0 :CI- issioner. :

-Approved:
OSCAR CL. CHAPMAN,

Assistant Secretary.,

OIL SHALE 'PLACER CLAIM: FAILURE TO RECORD NOTICE OF
DESIRE TO HOLD UNDER ACT OF MAY 18, 1933-EFFECT

Opintton, JU .11, 193:

MI:NING CLAM-OIL SHALE LANDS-ACT or MAY 18, 1933-WHEN CLAIM
F .EOR-FEITED. : 0;D:0 ii f0 

Failure to record a notice of desire to hold an oil shale placer mining claim
in accordance with the provisions of the Act of May 18, 1933 (48 Stat.
72), does not, ipso. facto, work a' forfeiture, but it is necessary, in order
-to terminate the claim, foliowing failure to comply with the lgal require-
ments, that there be on behalf of the United States at least some form
of 6hallenge of the valid existence of the claim.

FAinY, Acting Solicitor:

a By letter of July 3, 1933, the Assistant to Director of Investi-
gations has requested my opinion on the view expressed in an
excerpt from a letter received in that bureau from Archie D. Ryan,
Special Agent in Charge, Salt Lake City, Utah, reading as follows:

I don't believe that the claimants will actually file notices on more than
-ten per cent, as an absolute outside figure, of remaining oil shale claims. The
ones on which they do file intention to hold could then be examined and

* checked np early in the field season of 1934. ItXwould appear to me that under
this act providing for the suspension of annual assessment, work, that 'the
balance of the claims would bre null and void without any further action by this
Department by posting or otherwise.

Evidently the question raised is, does a failure to record a notice
of desire to hold'an oil shale placer mining claim in accordance with
the provisions of the act of May 18, 1933 (48 Stat. 72), ipso facto
render the claim null and void..

After the enacting clause the act mentioned reads as follows:

That the provision of section 2324 of the Revised Statutes of the United
States, which requires on each aining claim located,' and until ti patent has

[Voi.
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IPeen issued therefor, not less than $100 worth of labor to be performed or
: improvements aggregating such amount to be. made each year, . be, and the
same is hereby, suspended as to all mining claims in the United States, 'includ-
ing Alaska, during the year beginning at 12 oclock meridian July 1, 1932, and
ending at 12 o'clock meridian July 1, 1933: Provided, That 'the 'provisibns of
this Act shall not apply in the case of any claimant not entitled to exemption'
from the ,payment of a Federal income .tax for the taxable year 1932: P ro-
-vided farther, That every claimant of any such mining claim, in order to
obtain the benefits of this Act, shall file, or cause to be filed, in the office where
the location notice or certificate is recorded, on' or before 12 o'clock meridian,
July 1, 1933, a notice of his desire to hold said. mining claim under this Act,
which notice shall state that the claimant, or claimants, were entitled. to
exemption from the payment of a Federal income tax for the taxable year 1932.:

Following the views of tile courts as to the effect of similar earlier
suspension acts, the Department has held that to hold an oil shale
claim, under the act of November 13, 1919. (41 Stat. 354)', it was-
necessary either, to do the required assessment work or cause the'
prescribed notice to be recorded in lieu thereof; that the filing of
such a notice is &quivalent- in all respects to, and is attended with,
lhe same consequences that result from the. actual performance of
the assessment work, and conversely, the failure to file the notice is
attended with the same consequences that result from the failures
to do the work. Standard Shaldes ProIcducts Company (52 L.D. 522,
524). But the' rule has been long settled as to mining claims gen-
erally that the claim 'is not teruilated nor the owners' rights di-.
vested by the mere failure to do the )annual' assessment work (Lind-
ley on Mines, Sections 624, 645, and cases there cited), and since
the decision in W Wilbur v. Kroskiaio (280 U.S. 306), it is settled that
this rule applies to oil shale claims, and that owners' of oil, shale
claims may preserve their estate in the claims notwithstanding a
lapse in the performance of assessment work, unless, by a later
resumption of work, as stated therein, at least some form of chal-
lenge on behalf of the United States to the valid existencei of the
claim has intervened. Governed by the courts' construction of the
-aDDpplicable mineral land laws in IWilbur v. Knushnie, the Departmnto
on reconsideration of Standard Shales Pro'dluots Company, supra,;
recogo-nized the validity of oil shale claims, where claimants thereof
failed to do the assessment work or file requisite notices under the
D : suspension act of November 13, 1919, but had later resumed work
prior to any challenge by the 'United States to the validityv of:the;

.claim (53 LD. 42).
It will be observed that the act of May 18,, 1933, does not contain

any forfeiture provision for failure' to comply with its terms, and'
in the absence of such a provision it would seem clearly to follow
that owners of oil shale claims who fail to do either the assessment-

~245
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work or record the' notice as therein provided do not forfeit their
rights by their neglect, but may continue to maintain their claims
by resumption, of work, unless at least some form of challenge on
behalf of the United' States to the valid existence of the claim has
intervened.

It is therefore my opinion that the view expressed in the above-
quoted excerpt is erroneous ,and the answer to the question as above
formulated is in the negative.

Approved:

OSCAR L. CHAPMAN,: -
Assistant Secretwy.

HOMESTEAD APPLICATIONS FOR LANDS IN PATENTED PRIVATE
LAND CLAIMS

[Circular No. 1305] 

DEPARTM1ENT OF THE INTERIOR,

GENERAL LAND, OFFICE,

Washington, D.C., Jud&j: 11, 1933..
REGISTERS, Los ANGELES AND SACRAMENTO, CALIFORNIA:

* Where a homestead application is; presented at your office con-
taining a description by'fictitious subdivisions not shown on the
official township plat,' and' the land is segregated as in a confirmed
private land claim, and has been patented as such by the, United
States, you will stamp the following notation in the upper right-
hand corner of the application:

U.S. Land Office, -__ --

Application refused and returned because land has been patented by United
States as a confirmed private land claim, and because of fictitious descriptionl
of the land.

;- 0 0 0 .--- Register.

* No serial number will be 'assigned, 'and no receipt will -be issued. 
The application and money tendered therewith will be returned to
the applicant, if present, or to the post-office address' given in his'
application. You will inclose a copy of these instructions with the
application.

FREDn W. JOHNSON, ;
Approved: Commissioner.

OSCAR L. CHAPMAN,
Assistant: Secretary.
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HUMBLE OIL AND REFINING COMPANY ET AL.

Protests against Department orders of August 6, 1932, and March 3, 1933,
in re oil and gas leases on public lands.

Orders sustained.

Decided July 12, 1933-

On AND GAS ON PuBLic LANDS-ROYALTInS-METHOD OF COMPUTATION-HOW

VOLUME OF PRoDUCTIoN DTISRmINED-TERMMS PRODCTION," " OIL Pro-

* DUCED," AN4D "A.cTuAL PRoDUOIJON " INTRrPa'ED-FLAT DnEDuc'oN: wo
WASTE MATTER, SHRII:xcA, B. S. AND F., CoNsmDEE.:C

IcKEs, Secretary:
Both the leasing act of 1920 and the leases issued thereunder pro-;

vide that oil royalties due the Government shall be based upon "pro-
duction" and "oil (or gas) produced." Paragraph 3 (b) of the:
"Operating Regulations' to Govern the Production of Oil and Gas on
Public Lands " requires that royalty should be computed upoFa " ac-
tual production." ,(52 L. D. 1, 9.) On August 6, 1932, the Geological
Survey recommended that the volume of "production ' be " deter-
mined by tank measurement as based on 100 percent capacity tables"
calculated as follows:

* (1) The percentage of impurities (water, sand, and other foreign substances
not constituting a natural component part :of the oil) Shall be determined to
the satisfaction of the supervisor, and the observed volume of oil shall be cor-
iected to exclude the entire volume of such foreign substances.

(2) The observed volume of oil shall be corrected to the actual volume at
600 1F. in accordance with Table 2 of Circular 154 of the U. S. Bureau of
Standards (May .29, 1924), and the supplement thereto issued October 27, 193L.

The foregoing interpretation of the terms "production " "oil.
produced " and " actual: production:" was approved by the Acting;
Secretary under date of August 6, 1932, and appropriate orders were
issued to the oil and gas supervisors on September 10; 1932. The
Secretary suspended these, orders on September 28, 1932, to afford all 

* interested parties an opportunity to present oral arguments and file.
written briefs. Following a formal hearing before the Secretary
on February 1, 1933, the contested orders were affirmed on March
3n 1933, to take effect as of May 1 1933. In response to requests from,
protestants desiring to. present additional arguments, the effective
date of the orders was again suspended on April 20, 1933, and a
further hearing set for May 3, 1933.

Subsequent to this most recient 1hearing, the Geological Surveyt
was asked to submit a final memorandum in support of its, recom-
mendation. On June 6, 1933, all interested parties were furnished
with copies of this memorandum -and invited to reply by June 19,
1933. These replies have been received and carefully noted together



248 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [Vol.

with all the evidence and arguments previously developed. After a-

painstaking and extended review of the entire record of the dispute.

it has been decided to approve and reafrm the original recoin-
mendation of August 6, 1932.

The orders here affirmed alter the determination of royalties only
in those fields where a flat deduction for foreign matter has been

;made or the effect of temperature upon fluid volume disregarded.
As to most of the production from Government lands volumetric
calculation of royalties due conforms to the recommended standards.

Protestants; contend that the practice of allowing flat deductions
for base sediment and water-commonly referred to as "B. S. and
W."-is so universally established as a trade custom as to be beyond
the power of the. Department to change. But the evidence
submitted by the protestants seems to refute this contention They
have shown how flat allowances for B. S. and W. have been revised
and reduced at different times and in different places.!' They point

'out that in Pennsylvania tanks were once strapped on a 95 percent
base and later changed to 97 percent. They prove that tank tables in

different mid-conhtinent fields are computed on 97, 98 or 99 percent
of the actual volume measured. They admit that in California

' volume has 'always been' calculated upon a 1OQ Opercent base less
actual B. S. and W. And it is a matter of public record that. in

'at least--one: of the fields indirectly involved' in the instant dispute,
a flat deduction for B. S.- and W. was recently cut from 3 to 2
percent.

Steady improvement in production methods has steadily decreased
the anount'of B. S. and W. present in oil. And new devices have
been perfected to measure more accurately the actual B. S. and W.

content. Purchasers and carriers of crude maintain that these de-
00 0veloments have bee responsible, ffor th hages in the flat deduc-

tions imposed. But protestants can not, on this account, be per-

'emitted to point with pride to the way the rate of deduction has

changed with the march of progress and then seek to forestall fur-
ther change by raising vested rights in. some specific rate of short
volume measurement.

Clearly enough the allowance for B. S. and W. is not now
,uniform and in the past has been reduced to conform more closely
to actual B. S. and MW. So that if it can -be definitely shown that
present' flat deduction rates are excessive, the "custom iof the trade"
leads in the direction of a change, not away from it.

If protestants regard a "flat " rate as in itself possessing some
virtue, --it may be answered that the interpretation of the orders
here affirmed provides:

The pyrovision of the interpretation relative to deductions for impurities does
not contemplate that each and every "oil run" must necessarily be sampled
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and tested to determine the base sediment or other impurities. present in the 

oil. It provides that the supervisor may use his judgment as to the time

and method of testl together with the application ofdtthe result. In other

words if it is impractical to sample every oil run, tests must be made for:

each lease, over a reasonable period of time, to determine the average per-

centage of impurities present in the oil. This percentage of impurities, checked

occasionally, may then continue to be deducted so long as conditions relating to

production on the particular lease remain the same and checks indicate the con-

tinned propriety, of the deduction. Quarterly or semi-annual tests may be ade-

quate on many leases, though the probable increase of emulsion at low tempera-

tures should be considered. If in your opinion, after test, it is reasonable to

allow a flat'deduction of .5 of one percent for impurities for any lease or though-

out any field, and such action is acceptable to the operators you are empowered

.to authorize such a deduction. [Instructions to Oil *and Gas Supervisors, :

approved by the Secretary 'of the Interior under date of September 10o 1932.]

The temperature corrections required in the orders of August

6, 1932, appear equally reasonable. Oil contracts or expands ap-

proximately 1.percent for each 200 change in temperature. When-

ever oil has been tdeemned too hot, the industry has been quick to

demand a downward adjustment in volume based upon an assumed,

"normal" tenmperature of 600. The challenged orders adopt the -

same " normal" standard.

It is urged that such flat deductions as now prevail constitute a

reasonable allowance for actual B. S. and W. Pipe line figures are

said to show that the average losses in volume of oil in transit

approximate or exceed the total amount of flat deductions imposed.

But even if these figures be accepted at their face value, they are

misleading. The testimony of numerous witnesses for the protest-;

ants .points inferentially to the grave inequity of such flat deduc-E

tions as a measure of actual B. S. and W. It is freely admitted that

the amount of shrinkage in transit in any particular instance will

vary with the length of the journey, the efficiency of handling en

route, the leakage in the line, and the character of the crude. Thus

a flat deduction, even though it "washes out on the average" may

well benefit certain leases or pools at the expense of others more

favorably situated. It therefore appears just and appropriate, in

so far as Goverriment royalties are conceined, to substitute a more

scientific method of measuring B. S. and W. 
* Moreover, protestants attempt to classify as B. S. and W. shrink-

age which is not properly attributable to the necessary removal of

foreign substances from the crude. Numerous tests have shiown that

the actual amount of foreign matter present in merchantable crude

from most mid-continent fields does not exceed *%2 percent. In'

point of fact if it does exceed /2 percent, or 1 percent either an

additional deduction over and above the flat deduction is- made or

the pipe line refuses to run the oil until it is: cleaned. Thus even: 

if all the foreign matter in a particular run settle, out during, the
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course of its journey, a further large balance of shrinkage remains
to be accounted for.

Protestants claims that this may ~be accounted for by the precipita-
tion of paraffin and the evaporation of gases. But neither solidified.
paraffin nor evaporated gases are "impurities" in the sense that 
they are chemically different from the other constituents of crude
oil., It is a-chemical fact that these are hydrocarbons naturally
present to a, greater or less extent in crude oil. :Both paraffin and
these lighter fractions have a definite, though. somewhat limited,
commercial value. Yet even if they have no value, it does not follow
that protestants. can, by a process of assimilation, include within the
meaning of B. S. and W. any or all substances which have no value..
Such a broad definition of B.; S. and IV. would accord them: the
privilege of forever charging the Government with a part of their
transportation or refining expenses under the guise of deducting
for sediment and water.

Neither by the leasing act of 1920 nor by the leases. under which
protestants "produce" are they authorized to measure the amoult*
of royalty oil due the Government by the via7ue -of that oil. Rather
it is expressly provided that the amount of oil produced shall serve
both as a measure of deliveries in kind and as a base upon which
cash royalties shall be computed. Not only is the actual volume
of oil produced clearly contemplated, but an allowance for prospec-
tive transportation or refinery losses is specifically negatived in the
ease of oil taken in kind -by. the requirement of delivery "on the
premises where produced." [Standard Lease Form, Section 2 (c)j

Even under the definition of B. S. and W. adopted by the protes-
tants, their own pipe line figures show the present flat deductions to
be excessive. Transportation results in losses of admittedly valuable
constituents of crude through evaporation and leakage. And since
pipe line losses. and the total volume, of flat deductions are said to
balance, these fiat deductions must inevitably include and cover up
transportation losses in no sense connected with the escape or precipi-
tation of so-called valueless " impurities" in the crude.

With respectf to royalties owed the Government, protestants are
neither producing, selling, nor buying "refined" or partially ":re-
fined:" oil. They are dealing in crude oil. In the absence of some
peculiar necessity, it seems unreasonable to interpret the words
"production" and " produce " to mean production or produce less
pipe line leakage and other " transportation ''or " refining " losses.

Protestants insist that such necessity is to be found in the large
expense to which they will be put in compiling new tank tables, in
taking and testing samples of every crude run, and in luilding a
vast amount of new tankage in which to store freshly produced .crude
until such time as' the free gases have had an opportunity: to escape.
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The evidence indicates that the total cost of applying the contested
orders to fields leased from the Government will be negligible,
especially as most of the Government royalties are already -settled:
upon the basis required in these orders.

Furthermore, it has never been proposed that each and every run of
oil should be subjected to laboratory tests-discretion is allowed the
oil and gas supervisors to compile. average percentages for' partic-
ular pools and particular leases. These percentages, while not abso-
lutely accurate, will be' relatively far' more accurate -than the
generalized flat deductions heretofore applied.

Such estimates of future expense as have been prepared are predi-
cated upon the adoption of the proposed ba~sis of computation'
through 'the mid-continent fields.. But the practices adopted for
private producerslare not of direct concern to the Government. And
even if protestants are correct in assuming the adoption of a, similar
standard in the mid-continent fields, their estimates of cost seem
exaggerated. As already pointed out, oil is, almost universally
tested for B. S.- and V W. before acceptance by the pipe lines. And
a very large proportion of the crude produced in the mid-continent
fields stands. in lease tanks for a sufficiently long period to allow
free gases tof escape and make unnecessary the, construction of much
additional tankage.

Theimportance to the Government of a 10O 'percent basis of
measurement is. well indicated by the application of this basis to
sliding scale leases where any method of short volumne measurement
deprives the Government of royalties based upon the upper brackets
of production.

* The 0orders of August 6, 1932, and March 3, 1933, are hereby
affirmed, effective May I, 1933.

Orderss sustained..

-'EAGLE PEAK COPPER IMINING COMPANY

Decoded Juzy 17, 1983.

MINING CLAim-MILL SrrE-" LOCATION ".
A mill site appurtenant to a lode is a "location" under the mining laws

of the United States.

MINING CAIM-MILL SITL-MANNEii oF LOCATION..

The statute is silent as to the manner of locating mill sites, but it is not
unreasonable to suppose that :a location thereof should be made'substan-
tially as in the case of a mineral claim; and this is reeognized as the
usual practice in the Department and in the courts.

MINING CLAIM-MILL SITE-NOTICE or LOCATION-REQTJIREMENTS.

Neither the execution nor posting of a notice of location of a mill site is
necessary to thp inception of a'ight thereto under the mineral-land laws
of the United States, it being sufficient that, the land embraced within

251
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the mill site is usedVin good faith in connection with bonae jfde mining and
E milling purposes, coupled with a bona /lde attempt to survey it and mark

its boundaries.

MINING CLAIM-MIrm Sirs IN MoUNT RAINIER NATIoNAL PARR-ACT OF MAY
*U V ,; 0 27, 190854 -EXCEPTING PRoviso.

X Mill sites come within the prohibitions of the Act of May 27, 1908 (35 Stat.
317, 365), forbidding further location of claims 'under the mineral-land
laws of the United States in Mount Rainier National Park, but excepting
from this inhibition rights theretofore acquired, in good faith under said

- mineral-land laws.

MINING CLAIM-MILL SITE6 IN MoUNT RANI ER NAToI'tAL PARK-AcTS OF MAY
27, 1908-PRovIso:

Where a mining company, in -good faith, made use of land within the Mount
Rainier, National Park for a mill site in connection with bona fde' mining
operations and was prevented from surveying and marking its boundaries

'-by agents of the United States, prior to the passage of the Act of May
* 27, 1908, it acquired a right, under the proviso to said Act and the min-

eral-land laws of the United States, to the land as a mill site claim, the
Act of May 27, 1908, while forbidding future location of mining claims
within the park area, excepting from this inhibition rights theretofore

* acquired in good faith under the mineral-land laws of the United States.

CHAPhvIAN, Assistant Secretmy:' :
: The VEagle Peak Copper Mining Company has appealed from a

decision of the Commissioner of the General Land Office dated
November 15, 1932, which held null and void the Eagle Peak Mining
Company mill site, situate in' the Mount.Rainier National Park.

The record shows that at the request of the National Park Service,
investigations and reports by mineral examiners of the General
Land Office have been made upon this mill site and the lodes to
which it is appurtenant, from time to time,'which at length resulted
in the institution of adverse proceedings charging:

That the alleged mill site of the company in Mt. Rainier National Park, in
the neighborhood of its Aldula and Paradise No. 1 lode claims, was not, at the
date of the passage of the act of May 27, 19080 (365 Stat. 317, 365), an existing
right acquired in good faith under the mineral-land laws of the United States.

Upon consideration of the evidence adduced at a hearing upon
the, charge, the Commissioner reversed the register and held that
the mill site claim was not based upon a right under the mineral-

,land laws existing May 27, 1908.
The act creating the park, approved March 2, 1899 (30 Stat. 995),

provides in section 5 thereof:

That the mineral-laud laws of the United States are hereby extended to the
lands lying within said reserve and said park.

The act of May 27, 1908,.-referred to in the charge, however, pro-
.vides that:

Hereafter the location of mining claims under the mineral-land laws of the
,United States is prohibited within the area of the Mount Rainier National

[Vol.
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)Park, in the State of Waghington: Provided, poweqver, that: this provision shall

not affect existing rights heretofore acquired in good faith under the mineral-

land laws of the United States to any mining location or locations in said,

Mount Rainier National Park.

In appellant's brief, the validity of the charge is attacked. It is

argued that a mill site is not a mining location, under the mineral

land laws. The appellant is claiming this mill site as appurtenant

to a lode. It has been held by: the Department that such a mill site

is a location under the mining laws of the United States-Janes W.

NicoZ (44 L.D. 197) ; Coeur d'Alene Crescent Mining Companjy (53

I.D. 531, 534, 535)-and no doubt is entertained that mill sites are

within the prohibitions of the. act of May 27, 1908.

The sole question, then, is whether or not rights had-been initiated

and were existing under the mineral-land laws of the United States

to the possession of the mill site on May 27, 1908.

Obviously the phrase " existing rights " means something less than.

a vested right, such as would follow from ,a perfected mining .loca-

tion, since such a right would require no exception to insure its pres-
ervation. Opinion of Assistant Attorney General Van Devanter of

July 20, 1897. (25 L.D. 48, 51); Stockleey v. Umtted States (260 U.S.

- 32, 544).
There is no dispute as to the material facts. The evidence shows

that the Aldula lode claim was located July 10,0 1903, by Mary A.

*Long, and the Paradise lode claim was located August 10, 1906, by,'

Ackber Long and R. H. Wheelock. These claims adjoin and lie on

the precipitous slope on the southeast side of the Nisqually River.

It is shown that adequate discoveries of valuable mineral were made

and the boundaries marked on the ground, before the act of May 27T,

1908; that they were made in good faith .for bona flde mining pur-

poses and that the claimants have steadily pursued their mining oper-

tions and have: mined and 'shipped small tonnages of ore, principally
copper, running'as high as 30% 'per ten, some silver and gold; that

:they used and occupied a small tract along the river bottom and

opposite the lodes on' the other' side of the river as a place to live and

'do blacksmitlhing while conducting their .amining operations since

1903. and found in 1904, after they opened up 'ore considered'vdlu-

able,'.that' it would be needed as a mill site. Forbidden by the Park,

Service ranger to cut any brush, make a location' or erect permanent

.structures for mining purposes, they erected tents and temporary

:structures to house themselves'and do their 'blacksmithing. In' 1909

or 1910, a change in local park management resulted in a change of

.attitude. toward them, an d thereafter they erected permanent and

: valuable facilities on the land to earry on. their mining operations.

On May 20, 1908, the locators organized the. Eagle Peak C(opper

Mining Company, And. immediately conveyed tieir interests in the

253
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lodes to the company, and on 1November. 15, 910, notice of location
by the company of a mill site covering the land they had been using
on the river bottom was executed and posted,- and recorded December
23, 1910. -Since 1909, and without opposition or protest by the local
park officials, they have installed on the mill site, comprising less
than five acres, an oil flotation mill for reducing ores, aerial tram-
ways from the tunnels on the lodes across the river to the mill site,
a pipe line to supply water for the mill and domestic use, a tool
house, ore bunker, bunk house to house the workers. Wheelock,
president of the company, estimated the cost of these improvements
at $15,000.

Other evidence also shows a power house, flume, air compressor
lines, tunnels and buildings on the lode claims are valued four or
five times greater than those on the Xmill site. The evidence of the
mineral examiner of the Government agrees with that of claimants
that there is no other suitable site for the mill site, that its use is
indispensable in the development of the lodes, and the latter would be
worthless without it; that the land is nomniineral, non6ontiguolls to
-the lodes and not valuable for any purpose other than for mining
and milling. There is no suggestion that the mill site interferes
with the facilities or the' administration of the park.;

Although the burden to show invalidity was on the Government,
there is no definite evidence in the record showing whether the bound-
Aries of the mill site were marked on the ground prior to the act of
May 27, 1908. As it will not prejudice claimants, the Department
will take notice that in a companion proceeding against a mill site
' claimed by the Paradise mining and Milling Company,,. contest
E No. 4139, one Sherman Evans testified in substance that in 1907
Wheelock ind he surveyed both the mill site here in question and
the one in question in that case, but that Park Ranger Cunningham
forbade them to cut any trees, make any location mtarks, or do any-
thing towards surveying or locating.

In view of the above-quoted provisions of the act of 1899, such
action by the ranger was in excess of authority, and the mining
claimants could have disregarded it and perfected their location,
but it is clear 'from Wheelock's testimony that he was uncertain or
was under a misapprehension as to such authority, and did not wish
to clash "with the 'park officials. It is; also clear that long prior to
1908, the necessity for a mill site. was apparent, and the intention
formed to locate it, which intention was evinced by. actual possession
of the ground for mining and milling purposes, and an attempt to
survey it. The erection of dwelling houses for occupancy. of' work-
men is a mining and milling use.'Satisfation Fxtenein Mit Site
(14 L.D_ 173; Thte E74pse1Ml Site (22 L.D':496).

:[Vol.
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Section 2337 of, the Revised Statutes, applicable to the location of
mill sites, reads in part:

Where nonmineral land not contiguous to the vein or lode is used or occupied
by the proprietor of such vein or lode for mining or milling purposes, such nion-
adjacent surface ground may be embraced and included in an application for a
patent for such vein or lode, and the same mnay be patented therewith, subject
to the same preliminary requirements as to survey and notice as are applicable
to veins or lodes; but no location made of such nonadijaent land shall exceed
five acres, and payment for the same must be made at the same rate as fixed
by this chapter for the superficies of the lode.

The statute is silent as to the manner qf locating mill sites, but it
is not unreasonable to suppose that a location thereof should be made
substantially as that of a mineral claim-Rico Townsite (1 L.D.
556)-and. this is recognized as the usual practice in the Depart-
ment-Hargrove v.R bbertson (15 L.D. 499)-and in the courts-
Hartman v. Smith (14 Pac. 648). It may be also added that there
:; are nrio statutory provisions relating to the subject in the :laws of the
State of Washington.

Whether the marking of the ground is an essential prerequisite to
the making of a perfected location of a mill site, it is not necessary.
here to. decide. The exact question has not been . decided in the

-Department, but' in ChAdrles Lennig (5 L.D. 190), it was said:
" They (the terms of the first clause above quoted) make the use or
:occupation of*it for mining and milling purposes the only prerequi-
: site to a patent." In Kershner v. ITinidad Mill. & Mkin. Co.0 (201
Pac. 1058) , the Supreme Court of New Mexico said: of section 2337:

That statute is a grant of a right to take possession of- the nonmineral lands
of the United States for such purposes and to maintain same against all
intruders. It follows when appellant intruded and took possession of appellee's
mill and made, his pretended location, he was a naked trespasser upon the
possession of the appellee of the mill and the land upon which the mill stood,
and the land surrounding the said mill for such sufficient space as was neces-
sary for the convenient use and occupation of the mill, whether appellee had
any location of the mill site at all or not. The only object of the location in

such a case is to give notice to others of the claim to five acres and thus prevent
encroachment upon the lateral boundaries of the land needed for the operation
of the plant., The mill, itself, is notice of the claim to the land upon which it

stands and that imnmnediately surroitnding;, it. Its erection and0 maintenance

operates s; a location of the land. The qe Wper of suc a mills ssituatedi has

connected himnsef owith the goternment anin ItI in a position to: resigit any: sub-
sequent appropriator claiming under the mining, law. [Italics supplied.]

The Comimissioner evidently took the view that the execution or
possibly the posting of a notice of location- of the, mill site marked
the inception of a, right to a mill site. : These acts, if essential: under

the State law of Washington applicahie to mill sites, are- not required-

under mineral laws of the United States. It is believed that by
the use of the land in good faith for miling:& and milling purposes
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-coupled with an attempt to survey it and mark the oundarts, an

0 0 ;- ; which marking it 'seems would have been done but for the inter-'
ference of -agents of the Government, the claimants of the Aldula

lode acquired 'a right under the mineral laws of the United States

within then meaning of the -act of May 27, 1908, and are entitled to
protection. Any other conclusion would result, under the circum-

stances presented; in a judgtent of confiscation of valuable mining
i property' and 'valuable improvements erected without opposition

if not' acquiescence of the agents of the Government in charge, upon

a flegaltechnicality not made mandatory by any law of the United
States. The Commissioner's decision is accordingly

Reversed.

CLIFFORD H. BRISCOE

Decided July 17, 19:3

RiECAMATION HOMESTEAD-IRRIGATION DisTraOr BIDDING IN HO3MESTEAD AT TAX

SALE-NO FIXED TIME LIMITATION CONTROLLING RETENTION BY 'DISTRICT.

: While the law- does not contemplate that an irrigation district shall perma-
nently hold a Reclamation homestead bid in by it at tax sale and receive

' patent thereto, there is no Federal law which requires such a district to
0: divest itself, within a fixed period to be determined by the Secretary of
the Interior, of its interest in said lands; but its retention should be limited
to a reasonable time, to be governed by the circunmstances of each case.

CHAPMAN, Assistant Seeretary::

On March 24, 1933, the Goshen Irrigation District appealed from
'the decision of the Commissioner of the General Land Office in the

case affecting the homestead entry of Clifford 11. Briscoe, who, on;
November 1, 1927, made; homestead 'entry 046053; Cheyenne series,
for Farm Unit "A", or the E%/2NE',4 Sec.' 33, :NW1/4NWl/ 4 Sec. 34,,

T. 22 N., R. 60 W., 6th P.M., Wyoming, subject to the Reclamation
Act of June 17, 1902 (32 Stat. 388).

'In ' said decision the Commissioner directed the register of the*
Cheyenne land office to notify the district that it was allowed 90
days from receipt of notice within which to assign said entry to a

qualified assignee or to appeal.
The record discloses that the' above-described lands were 'included

within the boundaries of the Goshen Irrigation district, an irrigation
district organized and existing under the laws of Wyoming, which

entered into a contract with the United States on November' 24,
;1926, agreeing, among other things, to repay to the United States
the proportionate part of the construction cost of the North Platte

'project allocated to the lands within the district. The contract was
made pursuant to the said act of June 17,. 1902, and acts amendatory

'thereof or supplementary thereto. By paragraph 12 of the, contract,
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"all liens in-fayor 'of the' United States provided by the Reclamation
Act above referred to * * * 'shall * * * be released * * <*

and the District's obligation herein- provided .for 'shall be accepted
in lieu thereof."

The land in Briscoe's entry was designated pursuant to the act
of August 11, 1916 (39 Stat. 506). The land was taxed by the
district and upon default by Briscoe after due time the tax- deed

,as dedFe'b r7uary -.9,. 1931, by Frank Davis,:: Treasurer' of
DGoshen County, Woming, purporting to convey the above-described

lands to the Goshen Irrigation District. The deed recites: in part.
that the lands were subject to taxation for the year'1928; that the
taxes so:assessed remained due and unpaid; that the Treasurer and
dollector of Goshen SC:ounty sold said lands on July 19, 1929, to l the
Goshen Irrigation. District, and that the statutory period of redemp-
tion having expired and no redemption having been made, the deed,
was executed by the Treasurer of Goshen County in favor of the
:Goshen Irrigation District.

Section 2' of the act of August 11, 1916, supra, provides in part as
follows:::

;0;*; ~ the holder of such tax deed 'or tax title resulting fromi such dis-
trict- tax shall be entitled to all the rights: and privileges in the land included
in such tax title or, tax deed of an assignIee under the provisions of the act
of Congress of June 23, 1910 (36 Stat. 592), and upon submission toWthe United
States land office of the district in which the land is located of satisfactory
proof of suchl'tax title, the name of the holder thereof shall be indorsed upon
the records of such land office'as entitled to the rights of one holding a complete
and valid assignment under the said act of June 23, 1910, .and such person may
at any time thereafter receive patent- * *

The -Department has held that' it was not contemplated that the.:
district: should, be' given patents pursuant to such i sales' . It] was
intended that the dist~rict should bid in the lands, take tax certifi-
c:ates and:later the tax deeds and hold*themn without limit- of acreage
until it -could sell and Sassign them to persons qualified to -acquire

them.: See 53 I.D. 658. -- -

Under said act' of A;ugust 11, 1916, and the above mentioned con-
tract-between said irrigation; district and the United States, the irri-
gation- district is allowed to' tax fordirrigation district purposes lands
of the class 'and- character mentioned in said act of 1916 and referred
to -in said: contract; and the district is' authorized in proper cases to
enforce payment 'of -said taxes by a -sale-'of the -lands. The act of,
Augusft ;.141916, -recognizes, if the laws of the State so provide, that
the lands may be bid' in by the 'district for-th'e :nonpayment of the
irrigation district taxes levied' against the lands, but the exercise of
such a- rightby- the-dist-rict: only. authorizes it-.to hold the'land until
it -can dispose- of- it: to a purchaser' qualified to itake the, entry 'by

182662-34-voL. 54-17
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assignment.. However, the. district may assign its tax title thus
acquired by it, and the assiguee, upon proof of such assignment,' and
if otherwise qualified, may be: recognized as an assignee under 'th :
act of June 23, 1910 (36 Stat. 592), and thereafter receive final
certificate and.patent. upon the submission of satisfactory final rec-
lamation proof.

The act of June 23, 1910 (36 Stat.' 592), referred to in section 2:
of the act of Augusf 1-1, 1916, suprd, pe6mits as'signmnts of home-
stead entries made subject to the act of 'June '17, 1902 (32 Stat. 388).,
after the filing in the 'local lauid offi6e: of 'satisfactory.final homestead
proof. as to residence, culti'vatioh and improvements required by the
ordinary provisions.of the,'homestead law.; :A~fter a 'person has'been';
recognized as .an assignee .under the. act of: June' 23, 1910- supra, he
msy .receive final certificate.. and -patent subjict to the provisions of the
act of August 9, 1912 (S37 ' Stat.265), as' amended -by 'the act of
August 13, 1914 (38 Stat-.'686), for the. unp'aid charges, upon sub-
mission and approval of final reclamation proofs to the effect that he
has' reclaimed at least one-half of the irrigable 'area of the lands kem-
braced in the entry and has made payment of all fees and commissions
and water right charges due up to the date. of the submission of such
reclamation proof.

In view of the express provision of section 2 of the' act of August
:i, 1916, supra, conferring upon purchasers at 'tax 'sale under that act
the, sanme status as assignees under the act of June 23, 1910, no final
homestead proof .as to residence, cultivation and improvements. need
beD submitted in support of the 'entry, in: the absence. of redemption by.
or assignment to the homestead entryman.'

'It appears froin the tax certificate that the statutory period allowed
by: law within which to redee-m'the lands herein dscribeds soldrfor
taxes,: has, expired and no redemptioui made:.

; jUp to :the' time the tax deed' was issued to~ the district, the entry-
man had a' right' vouchsafed to him by: the 'laws of ':Wyoming. to
redeem from the tax sale, but after that time expires, .a saleof or
taxes, under the laws o'f Wyo ming,from which no.redemption is
made and pursuant to which a treasurers deed eventually issues,'
completely bars and cuts off all interest of all owners and all' persons.

:claiming an interest in said lands by. lien, mortgage or otherwise, ard
vests a new title, proceeding from the.:State, iin the grantee named
in the treasurer's deed. See section 115-2337, Wyoming' Revised; R

Statutes, 1931, and McCaugue Investnent Cfompany' v.: Mallin (25
Wyoming, 373, 170 Pac. 763).' In' 'following out the State law-and-
the Federal acts applicable to the conditions created in this case by
the acts of the parties interested,. it appears that the Goshen Irri-
gation' DIstrict obtains by the.' tax deed a 'qualified interest in .the

[Yol; 
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lan'd.- The qualifications are (a) "the limited S kind of grantee tor
Whom it can convey, aid (b) inability to obtain 'patent.'

The contract of oNotembei'24, 1926, above referred to, provides
in paragraph :14 as follows: -

Payment of construction charges on account of lands acquired by the District
-on account of payment delinqueney .shall be suspended until such lands are
sold or leased by the District: Provided, however, that the period of suspen-
sion shall not exceed three years from 'the date the lands 'are so' acquired or
for such longer period than three years as the Secretary may deem advisable.

The law and the above' quoted portion 0of the contract indicates
that the district. sho'uld'not be compelled, within 90 days, to assigno
the entry. to a qualified assignee. The, district has such' a substantial
equity in: the land that it can' not be divested 'of itsi; interest 'by' 90
dayW' notice from .the United States.

Neither the act of August 9, 1912 (37 Stat. 265), as amended by the
act of August 13, 1914 (38 Stat. 686), nor the act of August 11, 1916,
squpra, contemplates that the irrigation district shall hold land ac-
quired, by it at tax sale for an indefinite period (53 L.D. 658).' In
dealing with the Goshen Irrigation District, the United States, by
the quoted provision of the contract of November 24, 1926, consents
to the district holding the land free from construction charge taxes
for the term' of three years from the, date, of the tax deed, or for
such'longer period as the .Secretary of the Interior may deem advisL
able. It is desirable for the United States to refrain from inter-
ference -with:the taxing operations of the irrigation district and per-
mit it to exercise its fullest legal' powers to collect taxes levied for
its benefit,. because a. large, share of. the money raised by taxation is
paid to'the United States'by the district in repayment of money ex-
pended by the United States' in construction of irrigation works.
There is no Federal law that compels .the district to'divest itself
within 'a limited time, fixed by the Secretary of the Interior, of its
interest in lands acquired by' certificate at tax sale or by issuance
of 'deed to it by the: county treasurer.

Section 6 of thie at of August11, 1916, ir. i orts an oppositeX
intention. The district stands 'in a- different posit inwhile holding
the equitable title to the' land, 0 from any other assignee under the
'tax sale. It is only a temporary owner seeking to dispose of the -
land to a person qualified to take title by' the terms 'of 'the' Federal
law. It. is an, unwilling 'agent of the people of the' district trying
to collect ,a tax. ' Briscoe has been completely divested of the rights
which he, at one time, held as an, entryman. The district holds
his former: equity by reason of the treaEsu deed, which states in
the granting clause:

Now, therefore, I, Frank Davis, treasurer of the County. aforesaid, for and
in consideration of the said sum to the Treasurer paid, as aforesaid, and by
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virtue of the statute in such case made and provided, have granted, :bargained
and sold, and by these presents do grant, bargain and sell unto the said Goshen
Irrigation District, his heirs and nssigfis, the real property last hereinbefore
described, to have and to hold unto him, the said Goshen Irrigation District
heirs and assigns forever, subject however, to all the rights of redemption*
provided by law.

In the case. of Glenn H.!Kimmel and' the Goshen Irrigation
;Distict (53 I.D. 658 , 661),it is stated:

Upon careful consideration of all of the pertinent provisions of law, the
Department is of the opinion that it was not contemplated that the district
should be given patents pursuant to such sales, but, that * * * the district
could bid in such lands without limit of acreage and assign them to persons
qualified to acquire them in harmony with the provisions of law above referred'
to." [Acts :of Aug. 11, 1916, and. May 15, 1922.]

The holding by the district should. be:limited to a reasonable time, 
which must be governed by the circumstances of each case. A sale,
and conveyance should be effected by the district; within a reasonable

-time, to a person qualified to receive patent, and the district should
be advised that the records- will be indorsed to show that it holds' 'a
tax deed to the Briscoe entry subject to conditions imposed by the
Federal law and will be allowed aa reasonable time within which to
dispose of its equity to onet qualified to take title by patent upon
compliance with the provisions of the Federal law.

The decision of :the Commissioner of the General Land Officei is
modified accordingly.

INVESTMENT OF SURPLUS FUNDS OP0 OSAGE INDIANS IN

Opintio, jul 22, 1933

STATUTs-IvrTEnI2RTrA -EGISLATIVE INTENT.

The principle is well established that laws are -to be given a sensible
construction,. and that a literal application of a statute which would entail
unjust and absurd- consequences should be avoided whenever a reasonable
application canht egiven to it consistent 'with the legislative intent.

INDICNS-STATuTORY CONSTcvxON-LzoIsnAnVE I NTENT.

:VWhere, language in a statute, whose purpose is to liberalize a prior law

concerning Indians,, if followed literally, Would have the contrary effect,
and would in other respects 4e inimical to the: best interests of said.Indians,
such language will not be given: administrative effect, since this would be
:inconsistent with the intent oft Congress.

INDIAr;s-INvESTMENT OFt SunPnUS OSAdn FuNDs-ACT OF F EBRUARY 27, 1925--
STATUTORY CONSTaUCTIOTs.

''::An Act. of Congress (Act FebruaryV 27, 1925, 43 Stat. 1008) intended to
permit greater latitude in the investment of the surplus funds of Osage::
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Indians contained language which, if 0;given literal application, would . pre-
clude the Secretary of the Interior from .investing the funds of such In-
dians, if resident in Oklahoma, in bonds of the United States Government,-
and in other respects would work hardship to such Indians generally,
whether resident in Oklahoma or not. Held, That the presence of this
language in the statute should not preclude the Secretary from investing.
these funds. in bonds of the United States Government, should' he. deem
such- action in the interest of the Indians.

CouRT DEcisionN CITED AND APPLE-. . .

'Case of EUnited: Sates v. Katz (071 U.S.? 354, 357) cited and applied.

FAHY, Acting Solicitor:

At the suggestion of the Commissioner-of Indian Affairs you have
requested 'my opinion:.as .to whether ithe investmentof.the sur0plus
funds of those memrb rs of the.Osage; Tribe of, Indians who. are resi-
dents of the'.State of ;:Oklahoma ifnt United States. Government. bonds.
isauth-orized under that. provision in seetion1 of .the act of February.
27,. 1925.(43.Stat-. 1008),Njreading:

The Secretary of the' Interior shall invest the remainder, after paying th 
taxes of such lmembers, in- United 'States b'onds, Oklahoma State bonds, real
estate, p first mortgage real estate loans not.to exceed 50.per eetum of the ap.
praised value of such real estate, and where .t? memne ber is a resident of Okla-
homa such investment shall be in, loans on Oklahoma real estate, stock in
0 Oklahoma:-build~ng Sand loan associations, livestock, or deposit the same
banks in Oklahoma, or expend the- same, for the benefit of such membder, such

* expenditures, investments, Land deposits to Wbe= made under such, restrictions,
* rules, and regulations as ,he may: prescribe: Provided. Ahat the Secretary jof tbthe

Interior shall not make any investment for .an adult member.without first secur-
ing the approvalpof' such member of such investment. (Italics supplied.)

In presenting this matter itis stated:

'It will be observed that as to the members. of this tribe: who are resident in
Oklahoma the classes of securities .in which 0 such .'tremainder.', 'commonly
referred-Ito as.surp.Ius.fids o.r acIfunds "shall" be invested, does not
include United States uGovernment bonds. An earlier statute dealing with ithe
same subject matter,-Act of March 3, 1:921 (41 Stat. 1249), Sec. 4,-contained
no such inhibition, but did permit the investment of suih surphus moneys belang-
ing to resident members of this: tribe in Oklahoma in United States,'Government
bonds, along with the other state or local securites therein eumerated. 

The later enactment, however, of.1925, in so far as resident members are con-
cerned, having in express terms confined investment of these funds to. certain
designated securities, it has heretofore been held, administratively at least,
'that we 0are, therefore, inhibited from -ivesting such surplus funds 'belonging
to such resident members in United States Government bonds. >-This has proved
to be a serious disadvantage to 'these Indians, due largely to the instability
under present conditions of the class of securities offered by investment locally
in a community in which they' reside and the further fact that the interest paid
ox,.earned while leaving such, funds on1.deposit..in loen. banks has- notqbeen very
large; around 3 or3½% per cent. '-

The. question presented turns primarily upon the effect of the : 
qualifying Xwords ." and where the member is a resident of Oklahoma
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such investment shall be in'loans on'Oklahoma real estate * * .
The general language- of the statute inmuediatelf preceding these
words is that the "Secretary of the Interior shall invest the remain-
der * * . in United States bonds, Oklahoma State'bonds, real
estate, first mortgage real estate loans not to exceed 50 per cent of the
appraisedvalue:of.such real .estate ". 'This:language standingalone
obviously embraces both resident and nonresident memb'ers.. The
administrative view' referred to, however, construes the qualifying
-words as confining the application. of ithe general language to mem-
bers who are nonresidents of Oklahoma, and as establishing a sepa-
rate and limited class of investments for 'the, resident meimbers;,
namely, loanss on Oklahoma, real estate, stock in Oklahoma building
and loan associations and 'livestock. % It is to- be observed that under
such construction, investments for' nonresidents may be :made in
Oklahoma State bonds, but-the funnds:-of residents:of:.:thatr State,

'could not be invested in:suckh securities; the funds of nonresidents
could be invested in real estate in. Oklahoma or elsewhere, but the
funds .of residents could .not be invested in real estate anywhere,
not even in their own State; the funds .of residents might be invested
in livestock, but the funds of nonresidents could not be used0for that
.0Epurpose however niuch they might desire t 'oengage in the livestock
business ;and the funds of' nonresidelit membersn'inkht be invPsted
in United States: Government bonds, but this unquestionably! safe and
sound form of investment would be denied to the. resident member.
A construction leading`to f-such: obviously unjust and. absurd: conse-
: quences ~can hardly 'be. regarded as representing 'the purpose, and
intent of. Congress, and ' houl d be rejected under'the weil-settled rule
that all laws are to be given:a' tensible, constrfuction''nd that a literali
application, of .a statute 'which would lead tos absurd -,consequences
should be avoided whenever 'a reasonable application: can be givent
to it 'consistelit with' the 'legislative purpose. ' UnMtecZ Stctes v. Ktz
(271 U.s 354, 357). '

:e: provision in the' 'rior act. of March 3, 1921 (41 Stat. 1249), of
which the provision. under discussion, is amendatory,- limited invest-
mentsito United States bon'ds and :klahoma.State, .county or school
hbonds, and made'' no probisioni for expenditures for th ebenefit of
:the miembers no matter how great 'the need. The obvi-us pur
;. .of the 'amendatory 'provision was to iberalz e .prior law, so as to
permit greater .latitude ,,in investmentsa and: vest-inthe; Secretary
broad. general authorityin the-matter of expenditures of the-funds
of these Indians. The'more sensible 'view, in line with this general
purpose and one reasonably supported by the' language of the statute,
is that the words " and where the member is a:resident, of Oklahoma
such investment shall be in loans on Oklahoma real estate ", were
intended to and shoul(d be'c'onfined to the 'particulart class of invet-

ia~~~~~s!& ~~oh I[ I -',j, i ' ';, ', S'-'': of,' X f " i'nve' st i
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ment there. mentioned, viz. oans 'on real..estate. The restriction or
limitation so placed. upon -:resident members follows immediately that
part of-the.general languagei authorizing the investment in first mort-
gage realestatet loans, and the use in thee-qualifying clause, of the' sin-
gular termin ": such' investment rather plainly dindicates that ' the
limitation was to beO confined to. that 'particular, class of 'investment.
In. other words,, the qualifying clause' appears to have: been inserted
in the parenthetical manner sof as' to required that all 'investments4 of
the funds of 'members resident of Oklahoma in first mortgage real

'estate loans bel lmited to loans' on real estate located in that State,,
leaving as part of the general language of the statute, applying alike
to all members of the tribe, both resident.:and nonresident, the :pro-
visions preceding and following that clause." Under' this view, which
is undoubtedly the correct one, ample authority exists for the invest-
ment of the funds in question, whether belonging to resident or non-
resident members,'in Unit'ed: -States Government:bonds.

Approved:
HAROLD L. ICniES.

-; 0;.0 e at~j Secretary.R l; - 0: 0 0 V ;lT; 

FURNISHINGG DATA AS TO MILITARY SERVICE IN CONNIE1CTION:
WITHX FINAL PROOFS;

-INSTRUCTIONS ...

[.Circular No.; 1307.1

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFIcE,

; :. Was7~inq9noD. C. July 28, 1933.
REoIsftlRS AN1D PECIAi AES 'IN CHARGE!: ' ' -

.Cir uiIar No. 4 , d'ate1 At gust 1' 1914' 'as amended by circular
in C ehbriu of I 419289, diects the fiurnishing 'to Special Agents

copie o aproeste'td pro'oofs on homestead and desert., j 1 , ,~~~~~~~~~~~ ., , I hi i .; i. . i b :., i i; f ~. t ..

hnd 'ehtri'ef =Thid o ie's of the final Proof testim of the claimniat
in connecti with' stock-raising hom11estead 'entries. .

''ea fter in furnishing such copies,'when credit Ilaimcdn for.
military service in lieu of residence, the register will also furnish all
data'-reit~ting 'to 0sudih service."'This data 'should: include the name
of the' 0rganid'ation, the date~s of' stment.'.:and discharge and:
whether regila y. discharged.; if discharged for d~sability, whether
it was incurred in line of duty,and, if regularly -discharged,'whether
the -claimant is drawing compensation for service-connected -disa-
bility.
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In cases where this information -istQ furnished by' the;Iclaimant ,at
.time of miaking homestead application, the register should make e
full:notation of the' details n'. his riecords, so :that, at ztime of final
proof it will not be necessaryv again to call on the entryman:for the
evidence or to. request a copy of the record from this; office...

If the data are not in the record when the final proof is submitted,'
they should be required tof the entrymandin order to' determine
'whether the proof is.acceptable .and for thel use of the special agent.

:FRED W. JOHNSON,
:> 0 .j :0 :;> 0S: ;: X -: -V- L :: Co i;.; -dV 7missioner.i

Approved: ..
OSCAR' L CHAPMAN:.,

;; i ;0: S;:Assistant S'ecretary .. . : :. , .' .', '. ,

:PINEER IRRIGATION DISTRICT, IDA HO

Opiniron, A gust 2, .19.3

RECLAMAWON-TIRaIATIoN DIsTRICT-INDEBTMDNESS T T.EIE UNITED STATES-
MANNER OF PAYMENT-AuTJTORiTr OF ADMiIXsmATIVE OFFICrm.L.

The Federal statutes relative to the payment of debts and demands due
. '.the 'United States:do' :not require `th acceptance of money only in- the
settlement of such debts iand idemands, au'. accordingly the proper admin-
istrative official representing the United States may, where it would be
to the interest of the United Statesiaccebt a "call" 0warrant for indebt-
edness of an irrigation district under its contract with the United States
Reclamation Service for operation and maintehance of storage works, such
warrant to be held by the United States until paid.

FAH;Y ,AgO Solicitor.:

On February 27, 1913, theiUnited States entered' into a contract
with the Pioneer Irrigation District, 'a quasi mpnicipal. corporation
organized under the laws of the State of Idaho, whereby the district
agreed to-payvannually certain sums of money for cdrajnage construc-
tion to`be done by the United States piirsuant to the act :of June 17,
1902, and for storage capacity in' Arrowrock Reservoir,. which is
:one of the storage reservoirs of the 'Boise project, Idaho. In addi-
tion to paying for the drainage work and the storage capacity,, the
_istrict also agreed, among other things,as follows*:

And the District will use the taxing power of the District, and all:the
powers and resources of the District to collect said sums of money and pay
the same to the' Government -when due, and will also pay each year its' pro-
Iportionate share of the cost of opera tion aid maintenance of said reservoir.
: .anddelivery of' water thereibm, 'w;announced :by 'theSecretary of the
Interior.

i:[V*k
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: 0 j-.Thle ~contraetuwas ainehded&,on June 15, 1915, but the provisions
regarding payment of operation .and maintenance ~were not changed.

Up. to -the year 1933 the district had paid the United States: the
operation and ; maintenance charge annually by warrant issued by

the district, there being funds in the, district treasury to pay the

warrant upon presentation.. On April 4, 1933, the district issued-

* its warrant, payable to the order of the Bureau of Reclamation, for
- the sum of $333.90, for; its indebtedness under its contracts with the

United States for payment of operation, and maintenance of the

storage works. * Upon presentation of the warrant it was recorded
by the treasurer -and: could' not, be paid for want of :funds. ' The

warrant tendered by the. distriet wasreturned with the request that
payment of the account be made by New York draft or money order.

The district again transmitted the warrant to the Bureau of Recla-
mation, advising that; the. State law compels the irrigation district

to, pay its obligations by issuing warrants.
Decision is, requested, whether or not warrants tendered by irri-

gation'districts in payment of oobligations due. the United States but

not paid when presented for want of funds, inay be accepted and held

for call by the treasurer of the irrigation district.
: S: ection 1i98 ofTitle -31, United States Code, provides: '

All taqes and, alr other debts [and deinands than duties on imports,-accruing
o ,becoming due tto. the.United States, may be paid in gold. and silver coin,

'Treasury hotes, United States notes, or notes of national banks.,

,Scction,,427317 ofithe Idaho Code, 1932, provides:,

*; 0 *: 00*; 0 * Xthat for the purpose of defraying. the 'e-xenses in the care, opera-

.repair ,and -mprovent of suchq portion:of,,the irrigation Works of: the
district as. are completed. and in use, including salaries of offlcers ande mp9oyees:

the board of directors of an irrigation district mayat any time issue warrants

of dudi district 'in pay'ment of elaiis' of indebtedness against the district,

fnot tfdetbedethe district'santticipaithd'revenue. J '
'1 T ;h warrants herein;.authorized shlall ,be in foe~tm and'substance the rsame

.as ,eounty wai.antsi oqr as .near itie satme, as' may, be- iptacticahle and shall be

signed by. the chairm~anagnd attested, by,the secretarymof'said board., All such

wairants shall be presented by, the holder thereof to the treasurer of the dis-

Af :;e for' dpayment who shall indorse thereon: the day of presentation for pay-

.: ent With the hdditional indorsement thereoii, in case 'of ndonpay'm-nt, fthat

theyrare not paid for w nt of funds, and such' warrants' shatl draw interest at

:seyen per cent pe, annumj from the date of their presentation to the treasurer

for payment,:,as afoqreVsaid.ntil such warrants.are paid.. Nowarrants shall. be

issued in payment of anyindebtedness.of such district for less than face or par

value.

: The cpnxtract provision for'payment, of operation and maintenance
by the district is without qualification, and it must be presumed that
itexpecto tpay tho eqialent of the coin of the realm.- Issuance

Xand Yeliveyqof;adiist~rictmaOratwh entherq are: no, unds in the

265
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treasury of the district could not consistently be, declared a, payment
of a contract indebtedness. In 48 Corpus Juris, Sec. 55, page 620,
it is stated:

When it is so provided by statute or agreement, or when the creditor so con-
sents, paymentimay'be made by delivery of municipal warrants, orders, or like
securities; but in the! absence of such, provision or* consent they: do Inot' con-
stitute a valid payment or-tenderi Sand even where, by statute, such warrants
are made receivable in payment, the creditor may refuse to receiye them in
satisfaction of an obligation expressly payable in some other medium, or when
they are tendered upon unjustifiable conditions.

Helena v. Turner (36 Ark. '577); Otlemrar v. Irvington Bd. of Education,
(N.J.Sup.) 135 At. 696.

The provisions of the Federal statutes above' quoted, relative to
the payment of debts and demands due' the UnitedStates, do not
require the acceptance' of money only in payment of debts.'; The
acceptance of a warrant depends principally upon0 the business
necessity as viewed by the administrative officer of the United States.
In the instant case the United States could refuse to accept the
warrant and bring suit upon the contract., This would; result in
judgment' which may be collected'from the district by acceptance of
a warrant when there is money in the district treasury to pay such
warrant, and if the levies made by the'district after the entry of
judgment are not sufficient to permit payment of the judgment,'
mandamus will lie against the officers of the district to compel them
to increase the levy in an amount sufficient' to pay* the judgment.
The carrying out of the proceeding through the legal machinery
provided involves time and expense.

The administrative officer can accept the warrant now tendered by,
the Pioneer Irrigation' District and by holding it an advantage is
gained, because the State law requires the district treasurer' to pay
the warrants in the order of their issuance. If' -the warrant issued
to the United States and others previously issued do " not exceed the
district's anticipated revenue ", it should be presumed that the war- -
rant would 'be paid some ,time during the taxing year. The accept-I

* ance of the warrant without protest creates a novation and the debt
under the contract would be exchanged for the debt of thel district
as represented by its warrant. If payment is not made suit must
be against the district on the debt represented by the warrant and,
can not be: against' the district under the contract provision'.

The, acceptance'of the warrant places the United States in a posit
tion of preference as to later warrants issued by the district, and
this is a distinct advantage 1as logas the district is not on a cash
basis.

It is my' opinion that the administrative officer may accept, a
"call?' warrant in' payment of indebtedness under. a contract, to be
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held by thei United States until paid in due course, as provided by the,
SState statutes.' fHe can refuse' to accept the warrant and abide by 
the provisions of the contract, instituting suit for recovery of money
due if he deems such action desirable and for the, best interests of'
the United States.

Approved:
T. A. WALTERS:

Firt -Assistaet Secretary.

ADMISSION OF INSANE ALIEN TO- ST. ELIZABETHS HOSPITAL.

Opinio Ai~g t 2, 1933

ST. 1DLIZABErHS HOsSPiTAf-ADMISSION OF INSANE ALEN AS PATIENT.

There is no provision of law permitting the admission to St. Elizabeths
Hospital of an insane alieni in the charge of the United States Imnigaition
Service pending deportation.

ST.: ELIZABETHS HoSPITAI-ADMISSION OF INSANE ALIEN THROUGH TRiNSFER. 

The feasibility of admission of an insane alien to St. Elizabeths Hospital by
i his transfer from the Immigration- Service to the Publ c Health Service'

and by that service to St. Elizabeths Hospital is one for determination by
the services involved.

FAHY, Acting Solicitor:

My opinion has'been requested by the Chief Clerk of the Depart-
mnent of the Interior, at the initiation of St. Elizabeths Hospital,'
upon the following propositions:

(1) May an insane alien now being.cared for at the expense of the
Immigration authorities be transferred to St. Elizabeths Hospital
directly.

:(2) May such a patient be transferred from a private institution
to 'he hospitals of' the Publie HealthSei"e 'd by the PubliesIth'
Service to St. Elizabeths Hospital.

Title 24, U.S.. Code (Sections 191. et 8eq.), sets forth the various
classes of patients entitled to' be admitted to St. Elizabeths Hospital.
Generally, the privileges of the hospital havez been limited by statute
to insane members of the armed forces of the United States f(see
Section 191) and insane residents' of the District of Columbia.
(See Sections 201 et seq.; see also 7' (Ops. 'Atty.C Gen. '450-1855).
Certain exceptions have 'been made-by b supplementary legislation 
permitting the admission of:.

-(1) Insane prisoners of war and interned persons (Section 192).'
'(2) Insane 'A merican citizens.' resident in the Canal Zone (Section

196).
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(3) Persons charged' with offenses against the; United Stated in
thep actual custody of, its officers or .convicted of any offense in . the
United States court and-Jimprisonlient in: any State, prison or peni-
tentiary . who, during, their term of. confinement. or, imprisonment,
have become insane (Section 212).

(4). Insane patients of the Public Health Service'v who nIay -be
transferred to St. Elizabeths Hospital upon, order .of the t:Secretary
of the Treasury, actual per capita.:cost of .maintenance of such
patients to be paid'by the Public Health Service '(Section 193).

There is no provisionin the law 'entitling an insane alien to be
transferred to St.: Elizabeths 'Hospital.in the manner proposed.

Whether this patient could be cared for by the Public Health,
Service depends upon the various' E statutory enactments governing
that- Service.. , The, only provision :concerning the patients .to: be
treated, by the Public Health Service is Section :6 of 'Title 42, U.S.
; Code, providing that the care of sick and disabled. seamen, is en-
trusted to that Service. It is possible that the President could:
direct.that the stupervisioIn and custody of this patient be transferred
toi the7 Public Health! Service, by virtue of Ahis general :authority to
prescribe rules, for. the 'conduct' ofthat Service.' 2(See' Section 2,
Title'42, U.S. Code.):'

In the ultimate analysis, however, the consu mmation of the indi-
rect transfer proposed will depend upon the attitude of the Public
Health Service,.and action' to 'deter-nine0.whetherithe transfer..would
be. permitted should' properly. be0, initiated 'by 'the officials of the De-
partment of' Labor. It might be noted. that. there are ,at ptesent; cer-
tain elements,. arisingl out of the functions of.the Public Health Serv-,

; :e .in eonnection.,with'immicration matters, which. might conduee'to-
that Service takingo a favorable position. Thus, the determination of
theosanity' or,,insality: of immigrants: is wholly, within the 'province
of dthe officials of ,the' Public: Health Service... (See $ecti5on 1i2, Title
8, U.S. Code.) ,

,The alien involved.inithe. present situation is a' citizen of Russia,
and due to -the f act that diplomatic relations .do not, exist 'between
Russia and this country, his deportation .at this time is not .racti-

cable. Under these circumstances ithe In ,miration Servile..is 're-.

quired ,lto provide .for his Cate and mnaintenance under' the expressf§
provisions of .Section. 154 of' Title.8, U.S. .ode.. If'the transfer of'the
:patient to :St. SElizabeths.J Hospital can: be arranged. in .the indirect-
00 -manner suggested, it is believed that the,¢ost of. hisitmnailnteliance in
that institution can be met. by. a transfer.of funds from the. appropria-.
tion of the Immigration Service;. (See Section 686 of Title 31.and

'Section 193ofTitle 24,U.S. Code.)

[Vol;.
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: tha :S \:X 7 - ., .Eli 0abeths -

-It is my opinion: therefore (1) that St. ElizabethsHospital may;
not directly admit an insane alien held lpending dep'ortation, and' (2)
:t~ha1 thte feasibility? of an indirect transfer of the--patient by the Im- 1
migration. Service to 'the Public Health Service and by that Service
to- St. ;'Elizabeths Hospital -should- properi be determined' by'- tiA
officials: of the servicesi involved. '1

Approved::
OSCAR,L. ;CH1AMAN,

A Assistant Secretary.

CIRCULAR NO. 354, RELATIVE TO: SECOND HOMESTEAD AND,
DESERT LAND ENTRIES, AND CIRCULAR NO. 474, RELATIVE,

rTODESET LAND ENTRIES, AXEDED. .

REGULATIONS

[Circular No. 13081

DEPARTMENT OF THE INTERIOR:

:GIENERAL LAND OFICE,

Washington, D.C., Au1gulst 5, 1933.
REGISTERSj tUNItTD ' STATES LANDp OFrGErE :AND SPECIAL AGENTS IN

CHARGE:

Circular 354- of Septenber 26, 1914 (43 L. D. 408), and -Circular
474 of May 20, 924 (revised December 18, 1928), containing regula-
tions uinder the act of Septeiber 5, 1914(38 Stat. 712), entitled "Ah
Act providing for Second Homestead and Desert Land* Entries," 
are hereby amended to- provide for areport by the 'proper Special
Agent in Charge on the applicant's qualification to make a second'
entry. ' -

In connection with ' an application for a second homestead or-
desert' land entry, the !Registerl will 'act upon the same as usual..
:Such applications, however, must not be allowed by the Registers,
:ut must be forwarded' by tha,:witbh approriate recommendations,:
to the Special Agent in Charge of the, distri=t. Report and recom-
mendation' 'as to the applicant's 'qualification to make the second'
homestead or desert land entry must be made':by the' Special Agent
in Charge to the Co mmissioner of the General Land' Office, such
report to be made in the case of desert land applications- at the: same
time the Special Agent reports' under paragraph 13 of said Circulatr f:

'474. If the Commissioner should find that the applicant is qualified,
to make a second hoomestead or desert land entry and that the, appli-

* cation is .otherwise an allowable one, the application w'ill be returned
to'the Register for appropriate action.
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* Hereafter, you :'will .report: on Form 4-030 with respect to. all*
second homestead and desert land tapplications and in the event that
such an application is withdrawn prior to receipt, by the Register,
of: notice of action on the application- by the Coommissioner, the
Register .will make prompt report to the General Land Office, like-

wise to the Special Agent in Charge, concerning, such withdrawal.

FRED W. JOHNSON,:
2 0 0 ; ;- t- (7~~omnmissionru.

Approved:
OSCAR L. CHAPMAN,

Assistant Secretary.

TRACINGS AND DUPLICATES SHOWING PUBLIC HIGHWAY
RIGHTS OF WAY: REGULATIONS UNDER SECTION 17, ACT OF
NOVEMBER 9, 1921 (42 STAT. 212)

[Circular No. 1310] :

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D.C., Augt 19, 1933.

: ThnREGaISTERS, UNITED STATES LAND OFFICES:.
Reference is had to tracings *and- duplicates. filed. under section;

iT of the act of November 9, 1921 (42 Stat. 212), showing public

highway rights of way desired by the various State Highway De-
partments.u 'Heretofore the tracings have been filed direct with this
office by the Department ,of Agricultuied acting in behalf of the State
Highway DIepartments, although ithe 'practice of some of the

* ; '4: Highway Departments to have the local land offices certify the trac-
ings as to the correctness of the des~gnation thereon of public lands.

before sending.- the tracings to the Bureau of Public Roads, Depart-
: ment of Agriculture.

,Hereafter these tracngs, which are considered applications for
public highway righlts of way, will be treated in the same manner as
right of way applications filed under other adtsand will be'assigned
serial numbers, posted on your tract books, and for'warded tothis.
office in the usual manner.: The tracings'and duplicates;should both

be stamped -with the serial nunmber, but l the duplicates should. be

returned 'to the State Higaway Departmients, which will forward
* them to the Bureau of Public:Roads for submission to the Secretary
of Agriculture. Under the act it is necessary for the $ecretay of:
A 6 gri' ulture to determie that the lands are necessary for the rights
of way..

I[Vol. 



54J; DECISIONS OF THE DEPARTMENT OF THE: INTERIOR 271

: No applicationsiwill be received by you underjthe said section 17
for rights of way lying entirelyowithin anationalforestor an:Indian
reservation.

FEED W. JoHNSON,
.Commissioner.

.Approved:
T.A. WALTERS,,

s First.Assistant Secretary.

RELIEF TO SUCCESSFUL XBIDDERS UPON GOVERNMENT
CO NTRACTS

Qpinion, August 22, 1933

GOVERNMENT CoNTkAcr-RELIEF TO- SUCCESSFUL BIDDEr-ADMINIsmTATIvE;
* : . OFCrFISis AUTHOBITY TO .GRANT RELIEF.

There is- no authority; of law under whicli an administrative officer of the
U..-: .nited States may grant relief fromjthe terms of.the, undertaking of a
successful bidder upon a contract to furnish supplies to the United States,
by increasing 'the price for which tbe supplies are sold, after the sale to the
Government has been completed.

GOVERNMENT CONTRACT-RELIIEF TO SUcCESSF-uL BIDDER-NTATIoNAL INDUSTRIAL
REcovERY Aca-'LEGisnrAvN REnaxr.

An adjustment of prices on completed contracts has not been provided for in
the National Industrial Recovery SAct, -or by other legislation, and only
by legislation could administrative officers be'clothled'with bowers to in-

* crease the price for which goods are sold to the Government, after the sale
- has been completed.

GOVERNMENT CONTRACT.-WHEN BID BECOMES A- CONTRABCT-'-0O1LIGATION OF

.-CONTRACTOR-TIMEu oF AccEPTANfcE MATERIAL.

If acceptance of a bid is made by officers oif the Government, on its behalf,
within the period stated in. thel bid, a binding. contract is completed and

* the bidder will be'i required to furnish, the supplies at, the price stated in
his bid; but if a condition arises whereby the time period stated in the
:bid has expired, the acceptance of the bid thereafter does not make a bind-
ing econtract unless the bidder subsequently executes a formal contract.

FAY, Acting. Solicitr.;-.

Youihave submitted to me for opinion questions propounded by
the purchasing agent of' the Deepartment. lie states there are two
questions, in volved,as,fpllows: I

1. Is there6 anyi likelihood, that under the conditions set forth be-
low relief may'be -given successful bidders through Executive order
or otherwise? If such relief mightibe anticipated, we, could'continue
to award the contracts and avoi'dthe matter of further!delay, which
is important.
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2.' In the; event, it is decided that no relief can be granted,: should
:we follow the policy of rejecting the* bids and readvertising 'for the
supplies?

It appears that several months ago the purchasing agent, began
advertising for* bids on the many items of food, clothing, furniture,
drugs, etc., for the field units of the Indian service, inn connection
with which joint contracts are made annually... Advertisements were
issued, but before their acceptance advice was received from the In-
tdian Office to make no contracts for purchases until the' question of
adjustment of funds for 1934 was settled. The settlement has now
been'.made'arid fiunidsi'are' availkble, but it appears that time options
on many of the bids have exp4r'ed. : O- in umerous other bids the man-
ufacturers and dealers failed to state anoption, which, according to
the literature used in the advertisement, allowed the Government 60
days in which to accept the proposal. In the meantime the movement
started through which higher 'price levels have resulted. Many of
Othee bids referred to were made before that movemen t had gained

: any decided impetus. The successful bidders are thus without any
protection and have indicated-their desire' to be released from their
6obligation.

On July 17, 1933, the Comptroller. General rendered an opinion,
A-49605. relative to these advertisements and acceptance of bids, in'

the case of the Elliott Manufacturing Company, in which the bidder
gave the United States 60 days in which to: accept its offer. 'The
Comptroller General states:

Answering your questicn specifically, you are advised that bidders may not be
permitted to withdraw their bids during the period between date of opening and
date stated in the period Ifor acceptance even though there may have been. an
increase in the price of supplies offered in. the; bid due to operationi of certain
statutes of the United States or otherwise.,

The proposal made by the bidder on; the standard Government
form of bid is without independent-consideration and there are some
court decisions' that an offer without an- inependen monsidemation
is, until acceptance, without want of mutuality (55 GA, J 891). This
somewhat disputed question can however be passed, 'as it: does 'not
specifically involve the questions now presented 'foir" dispositiomi.

Inanswer to the first question, it isnmy:opinioni'that neither the
President nor anyv administrative officer is' authorized by' lawC to
increase the price for which goods are sold to the 0G¢overnment after
the sale has been completed.: 'The adjustmen't :of prices on com-
pleted contracts has not been provided' for in the National Indus-
trial Recovery Act. During the World War zbroad powers were
given by Congress in connection with purchase of war sup'plies, but
when the war closed Congress passed what was known as the Dent

[Vol.:
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Act E (40 Stat. .1272), giving authority to the Secretary :of War to
adjust, pay or discharge any'agreement, expressed or implied, upon
a fair and equitable basis, that had been entered into in good faith
during 'the emergency and. prior to November 1 2, 1918. 'It is believed
that the ahthority given the Secretary of the Interior ulder the
Recovery Act is not greater, regarding the adjustment 'of contracts,
than that given the' President under the a'r time legislation. §

'Congress assumed, by its passage'of the Dent Act, that the aadnin-
istrative officers did n6t have authority under emergency legislation
to 'change the terms of existig contracts' or to settle damages where
the contracts were arbitrarily canceled.

Turning our attention to the second question, which involved the
acceptance or rejection, of bids, reference is made. to the case sof
Waterman v. Banks (144 U.S. 39.4402), wherein the- court said::

Whether, when such an offer is made for a mere nominal consideration, the
_ person offering can withdraw it within the time specified, it is not necessary
to consider, as it was' not withdrawn, . and,: like -all-. sueh offers, it would be
binding if accepted within the time and before it was withdrawn.

Again:

There can be no question but that when an offer is made for a time limited in
the offer itself, no acceptance afterwards will make it binding. Any offer with-
out consideration -may be withdrawn at any time'ebefore acceptance; 'and a-n
offer which in its terms limits the time of acceptance is withdrawn by the
expiration of the time.

In the case of Thomson v. James, reported in 18 Dunlop 1, Lord
Curriehill says::

An offer hath the like implied condition of the other party's acceptance (and
in' that it' differs frqm: an absolute promise), so that if the acceptance be not
'adhibited presently, or within the time expressed in the offer in' which the
other party hath liberty to accept, there ariseth no obligation, * * :

And further:

The implied power of retraction, thus reserved by the law, itself to an offerer,
Vmay indeed be competently renounced by 0him; and this is sometimes done
by' his stating in his offer: that he will be bound, by it only: for fa certain
definite period of time.

In the present cases 'it appears from the statement of facts that' a
definite time is given by the bidder in which acceptance can be made.
If the acceptance is made within the period stated in the bid there is
a binding" contract completed and the bidder will be required 'to

.furnish :thel supplies at the : p-rice 'stated in his bid. If -a, condition
arises whereby the. 60 days stated in the bid has expired, the accept-
ance of the' bid' after that date: does not make a binding contract
:unless the: bidder subsequently- executes a. formal. contract. It ' ap-
pears that in some cases upon submission of the formal contract the

182662-34-von. 54-18

0273;
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bidder has executed the agreement and; returned. it with a letter,

; giving notice of price increases. Such a contract should be returned

without acceptance, because the letter might change the terms of the

* formal contract.: Due to the unusual delay, wholly attributable to the

United: States,, it would seem to be. more equitable toreject all bids

that have not been accepted and readvertise for the supplies required.

,*00 By the.'wording of all advertisements the United States is author-

rized'to reject any'or all bids without asserting any-reason for the

action taken. Any new ~advertisement should contain the substance
of the Executive order of August 10, 1933, relative to Government
contracts.

* Approved:
T. A. WALTERS

First Assistant Secretary.

EXTENSIONS OF TIME FOR HOMESTEAD AND 'DESERT LAND
PROOFS, ACT OF TUNE 16, 1933.

[Circular No. 1311]:

DEPARTMENT OF THE INTERIOR, :

GENERAL LAND OFFICE,
Washington, D. C., August 22, 1933.

REGISTERS, UNITED STATES LAND ; OFFICES:

The act of June 16, 1933 (48 Stat. 274-), amended the'act of May 13,

1932 (4' Stat. 153), to read as'follows:

That the Secretary of the Interior.is hereby authorized to extend for not
exceeding two years the period during which annual or final- proof may .be

'offered by any personv who has a pending homestead or desert-land entry upon
public lands of the United States on which at the date of this Act or on any date

on orl, prior, to December. 81, 1934, under existing law, annual or final proof is
required, showing residence, cultivation,. improvements, expenditures, or; pay-

: mient of, purehase money as the.case may be: Provided, That any such entry-
man shall be required to show that it is a.hardship upon himself to meet the
requirements incidental to annual or final proof upon the date required fby

existing ]aw due to adverse weather or economic Iconditions; And provided

: rtthei, ,Tlhat this Act shall apply only to cases where adequate relief is not
available under existing law.

Sec. 2. Thle Secretary, of the Interior is authorized to make such rules ahd

regulations as are necessary ,to carry out the purposes of this Act. .

1 T he said act authorizes the: Secretary of' the Interior, .on

sufficient .showing, to extend : for hnot :exceeding- two years from .the

date of ithe act'a nnual or final proofs then overdue. In-the 'case of
annual or final proofs becoming, due subsequent'to the: date of. the act

1 Supersedes Circulars 1269 and 1288.
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and on or before ecember. 31, 1934, an extension maybe granted for
:not exceeding two years from the time the proofs become due.

; C. 2. Relief may :noCt be granted under this act if adequate relief
is available under other laws, and it will not be: granted in cases
where entrymen have Snot complied with 'the law sufficiently to
enable them' to make acceptable proof within the period of such
Cextensionas may beigranted.

3. An extension under the act will beV limited to sucl{ period as the:
entryman shows is reasonably necessary to enable him to make proof
nd payment, not exceeding two years.

4. The fact that relief has been granted under the act of May 13,
: 1932, as originally enacted will not prevent the granting of further
xelief under that act, asLamended, where the former, relief is not
adequate.

5. The act is construed not to authorize an extension of time fori
proofs and payments on homestead or desert-land entries in former
* ndian Reservations, where, under existing law, the payments when'
Inade are required to be deposited in the Treasury to the credit of the
Indian tribes for whose benefit the lands are to be disposed of.
* 6. Application for an'extension of, time must be filed,. in affidavit
: Iorm, duly corroborated, showing:

(a) The entryman's name and.present address.-
(b) The serial number of the' entry and the land office at which it

,was made or 'a description of the 0land embraced in -the entry by,
legal subdivision, section, township and- range numbers.
: (c) Why proof was not made -or cannot be made as required by,
.law. If the entryman- has not been or will not be able to make proof

: - of payment as required: by law because of adverse weather or eco-I
naomic conditions, 'the facts relative thereto should be set forth in] full.
* -: (d) The extent to which the entryman has complied with the law

-I :00 in the matter of residence, cultivation, improyvements, expenditures,
:?reclamation, paymen ts,etc. Th esactual da±es from -which. and to
which the entryvnan has resided on the land should be -given, -where

-. : residence has been maintained, and the character and value of the
'- .improvements made-on thedland, and when they were placed on the
land, should be shown. -

.(e) The- earliest date on which the entrymani believes he will be
-able to make proof or payment.

7. If sucd application -is allowed, it will operate -as -a stay during
the period for which the extension is granted against cdinteAt based 
upon the charge that the entryman has 'failed to; comply with the
l 0 -I~aw in~i the -niatter of residence, cultivatipn-or imiproveme-nts,priorto
the 'filing of tlhe applidation for extension, in the absence of fraud
in procnriwg the same.

275
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8. -You will transmit all applications under the: act to thlis office by
special letter and advise -each of.the' applicants that when' aotion has:
been taken by this office on his application he will be advised thereof
through your .office.

-FRED W. JOHENSON :

Approved:.
OSCAR L. CHArmAN,:

Assistant Sece:tary.

UNITED ;STATES v. ROBERT L. FERR.N

Decided August 2S, 1933

P.ACTIOHE BINGS-ATTENDANCEI OF WITNESSES-SVAPQOENAAC 9A F N JA NU;ARY 

31, 1903-Rq REmENT TO TESTrrY.

* By the Act of January 31, 1903 (32 Stat. 790), provision is. made, by subpoena,

to compel the attendance of persons desired as witnesses at .hearings in-

volving public-land matters; but apart from this, where a party to the

prceedings is presenft at such a hearing, he cannot 'properly refuse to

testify if 'called upon, sinceD he is iunder the jurisdiction of the -tribunal

in .charge thereof even though he may not have been- subpoenaed .under 

the provisions of said Act of January 31r 1903, and therefore not liable to:

its penalty for refusal to appear:and testify.

PRAoTioE-TESTraoNY AT HEARING-DFEN:DANT, NoT SUBPOENAED, CALLED AS

WITrESS BY ADvEasE PARvy-CoNsIDEDATION p 0TEsTIMo.NY. -

*A defendant in a hearing before a local land office, afteri being called by the

Government as a witness in its; behalf and submitting some testimony,

declined to further testify in that relation and left, the witness stand.

Held, That the testimony so given and the action in refusing to answer

further questions and* leaving -the* witness stand are properly a part of

the record anhdtherefore to be considered as evidence in the' determination

of the case, notwithstanding that' the witness was 'not subpoenaed.'

PrBoTIOE-PARTiES-REmANDING CASE FOR 'REHEARINGL-CONSIDERATION OF
RECORD A PREREQIUISITEL -

In a case involving a contest of parties, or where adverse, proceedings on

the part of the Goverment:-are opposed by the entryman, and testimony

has been adduced at a hearing called, it is 'not proper. to reinand the case

;Dfor rehearingJ 'without first passing upon the defendant's testimony and

refusal to answer questions.

SECRETIARY .oF; THE, INTFRIoR-SUPERvIsoRY .-ATOarIITY-RkEoNSIDoTm~IoN WITH-

OUT APPEAL BEING TAKEN.

The Secretary of the Interior, in the proper exercise of, his supervisory au-

thority, may vacate a decision, of the General Land Office and direct a re-

coisideration of the case by said office, even though no appeal may. have

been taken from its decisionjtherein.
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o v OUBT-NDEPARTMENTA DECISIONS ,CiGDm AND Aprnx..

The cases of GOOdpaster V. VoriAs (8 IoWa, 334, 74 Am. Dec. 313); Bell v.
: -trailw (49 L. D. 318)j,' anda'rv'ev Mi. LaFbllette (26 L. D; 453), cited and
applied.

C;HAPXIANX, Assistant Secretary:
The Commissioner of the General Land Office has submitted to the

Department for consideration the above-entitled case, in which'
the facts are' briefly' as follows:

Robert L 4. Ferrin made a stock-raising homestead entry for ap-
proximately 640 acres. of' land in the' Evanston, Wyoming, Iland
district, on May 31 ,'1924.;'3Ie submitted final' proof on October
:25, 1929, which the Commissioner states does not show- compliance
with lawfeither in the matter of residdence or, stock-raising improve-
ments.

On December 16, 1929, the Commissioner ordered adverse pro-
ceedings against the entry, charging that the entryman had failed'
to: ::reside upon the, land and to place I permanent improvements
thereon as required by law.,

A ': X ' hearing:,.vwas .heldl, as: the result of the charges, at which. the
defendant-_appeared in person and by counsel and the, Government
,was represented by the district law officer. The defendant, was
called as. al witness for the Govermnent although he 'had not been':
subp.oenaed, to-appear as a witness.: It. appears ithat his attorney.
allo~wed him 'to: answer, some questions and then instructed him -not
to answer any further questionDs. The hearing ended. although only
an examiner of theG(eneral Land Office and, the defendant.had given:
any testimony. The hearing conmen'ceid ,on May ll. 1931. QnJune
11, 0193, the defendant's. attorney, filed a, motion to Ldismiss the'
proceedings. The. district law, officer, filed a motion for judgment

by .default On .August 12, 1931, theeregjiter of. the local. land
office renderedan opinion, allowing ,the Government's motion for
default.: He: said:.

Refusal to answer is grounds for judgmevnt Xby default in the present Icase
- without 'review or consideration of the charges of. nonresidence and insuffl-
cient imr9ovemrents. From ,the evidence, it is clear. the' defendant has not placed
the required improvements on the. land, did not reside thereon in compliance
with the law ,and refu'sed 'to'testify at thle hearing. In view of these facts,
reeomm6ihdation is' made 'that the entry "be 'cahceldd 'and the land revert: to
the- Government. 1'

The'defendaaht, appealed. By' decsion 'of February 19, 1932, the
Commissioner remanded the case"for rehearing. He said:

f- rdN ; X bT 4 S -0, f ifor r*eh H : Ed

The act of-January 31, 1903 (32 Stat. 790), provides the means by:whieh
the Government may compel witnesses to testify, and. provides penalties for-
wilfullyi 'neglectigg or xfusingobedience to a subpoena- issulifl by the Registr.i'
In the 'opinion of this office a 'witness can'not be compelledr to testify and be
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held responsible in the manner. provided by said' -statute' for his failure to
testify unless he is regularly summoned in accordance with the provisions
thereof. This conclusion is in harmony with instructions given to the Register
at Sterling, Colorado; in letter of this office dated February 15, 1911 (Sterling
0358).

* ~ ~ ~ : * . * X f *¾ ?t :f *? :-V ;:* 7:

-For'the reasons hereinabove set forth, this ,office is of the opinion that the
motion of the counsel for. the Government for judgment .by> default should:
have been denied, and it is unwilling to decide this case* on the record now
,before it, if the defendant wishes. to introduce evidence in support of his con-
tention that he complied with the law. 'Accordingly the' ease is remanded for
rehearing, and the record of the former trial is' returned.

You will confer with the Chief of Yield Division uand) set a date for a hear-
ing, giving due notice thereof to all parties in interest.

Should no further testimony' be introduced, you will render decision in the
case on the' testimony .now in: the' record, apart. from the testimony given by
the defendant. If further testimony is introduced, you will consider the
entire reeord, apart from: the testimony heretofore' given by the defendant, and;
render decision theren.:'

It appears that there have been several 'continuances, but that
rehearing has finally been set for September 11,:1933'.;

'On July 21', 1933, the SpecialAgent in Charge at Helena, Montana,
who had been the' district law officer at the hearing, wrote a letter
to the Director of Investigations, giving a full history of the; case,
citing authorities tto show that the Commissioner's decision was
erroneous, and suggesting that the Commissioner be'requested either
to reconsider his decision or to certify the 'same to the Department.
The Director of Investigations transmitted the letter to the Com-
missioner and requested " that the decision be reviewed in the light
of the recommendations made."

On: August 7, 1933, the Commissioner advised the Director .of
Investigations that the decision had been reexamined, and that "in
I-: the:-pi-iibon''of this '.offic&e.ti 'hwing has been' ma'deiwhich' would
warrant this office in modifying its decision." At the same time the
Commissioner transmitted the record to the Department for con-
sideration, as hereinbefore stated.

The Commissioner clearly erred in ruling ,that the defendant
could refuse to testify because he had not been summoned as a
witness in the manner provided in the act of January 31, 1903,
sura. The defendant could not be punished under the cited act
for refusing to testify, but- it was not correct to exclude his testi-
mony and disregard his action in refusing to answer further ques-
tions and leaving the witness stand.

The Commissioner cited instructions of his own office dated Feb-
ruary i15; 191, but 116 failed' to cite or follow the ruling of the
Department in the case of Bell v. Strain (49 L.D. 318). In that case
it was held upon authorities cited that where a party to proceedings

EvOL: ,
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is present' at a hearing' thereon he is under the jurisdictions of the
tribunal in chargh thereof and can not properly refuse to testify, if
called upon, even though he had not' been subpoenaed as a witness.

In the case of Goodpaster v. J7 oris (8 Iowa, 334, 74 Am. Dec. 313),
the court said:.;

The object of the summons (subpoena) is only to give notice and to call the
witness in, and if he. is already in court,: he requires no further notice. ' A:
witness who is not a party can not make this objection, and neither can the
party.- 'In legal theory he is already in couft; and always prepared to testify
the truth.

Section 89-1705 of the Wyoming Revised Statutes, 1931, provides:
.Any -person who is a party of record in any civil action or proceeding

-*~ * .* may be examined upon the trial of any such action or proceeding as
if under -cross-examination, at .the instance of adverse party * * E and
for that purpose may be compelled * * * to testify.

It was not proper to remand; the case for rehearing without
passing upon the defendant's testimony and refusal to answer fur-
ther questions. At the time the decision was rendered there was no
provision for appeal to the Department on behalf of the Government;
and for that reason the matter was not then brought before or to the
attention of the Department.

In the case of Harvey, M. La. Follette et al. (26 L.D. 453) it was,
held:

The Secretary of the Interior, in the proper exercise of his, supervisory
authority, may vacate. a decision of the General Land Office and direct a
reconsideration of the case by said office, even though no appeal may have
been taken from its decision therein.

The decision of February 19, 1932, is vacated, and it follows that
the order of 'rehearing is thereby vacated. The Commissioner is
instructed to call for the transcript Qf testimony which was, taken
at the hearing held'in May, 1931, aud' to reconsider the ff11 record,
including the testimony and action of the defendant. The case may
thereafter,if appehled, come before the Department.

JOHN W. BEAM: BOULDER POWER PLANT CONTRACT

1 Opinion, August 23, 1f933

RlucLAATxon-BoumDEn DAM-POWERX PLA:2NT-CONTLACT Fn MATERIAL-VA.I-
ANCE FROM TERMS OF AcorPTnD BID.

There is no authority of law to require the successful bidder on a contract
* for the suppiy of material to the Federal Government to assume, intbe
performance of the engagemnent he has entered into, additional and mote
onerous conditions which would entail increased expense not contemplated
when the advertisement was issued and the bid accepted.

V279;
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RECLAMATIONN-BOLDER POWERaPIANTCONTT-ADDED CONDITIONS THROUGH'

CODES-EIF¶ST-NATI0NAL. IND-USTRIAL RECOVERY ACT.

The Executive order of August 10, 1933, in pursuance of the National In-7

du-trial Recovery Act,. required that bidders, in the execution of contracts,

shall comply with dai provisions of the applicable approved code * * *

for the trade or industry * * * concerned, or, in the absence of such

a Dcode, with ;the provisions of the blanket code, covering all industries,

promulgated under authority of section, 4 (A) of the National Industrial

* Recovery Act. Held, that where specifications were issued prior to the

Executive order, and the accepted bidder is unwilling to execute a contract

under the added conditions named in the codes, all bids should be rejected

and readvertisement made, with a definite statement in the advertisement

relative to the provisions of the Executive order named.

RECLAMATION-BOULDRR POWER PLANT1-BrDs AND: CONTRACTS-ACCEFTANCE-

AUTIOiRITY oF FEDERAL ADMINIsTRATivE Or'cksfEs.

In view of thei requirements of the Executive orders issued to give effect

to the National Industrial Recovery Aet, Federal administrative offilcers

are without authority to accept bids or to execule. formal contracts on

behalf of the United States unless provision is made therein for compliance

with said orders.

RECLAMATIONr-BOULDER PoWra PLANT-CONTRAIS WITH THE UNITED STATES-

AuTrogiTu TO RrECT~ BIDS.

The authority to reject bids is reserved to the United States; objections by

other bidders could not properly be made because the provisions of the

-' Executive order when 'included in the'contract would increase the burden

imposed upon the low bidder.

DECISION CITED AND APPrrED.

Decision of the 'Comptrolldt General of' December iS, 1927 '(7 Comp. Gef.-

383), cited and applied:'

FAHaY, Acting Solicitor: ,

You '[the Secretary of the Interior] have requested myiyopinion in

connection: with bids which were opened at the Denver office of the

Bu: reau of Reclam'ation on August 14,'1933, under specifications

No. 598-D, for seat frames and bronze liners for bulkhead gates for

draft tubes at Boulder Power Plant.
The low bid delivered cost was submitted 'by John W. Beam, of

Denver, Colorado, in the total amount of $20,057.50. In making the

award under the bid, consideration must be given to the Executive

order of August 10 1933, Whiich affects all supply contracts let by

the United States. The specifications were issued prior to the date

of 'the Executive order. To give effect to the Executive order it is

proposed that the award be-made to the low bidder upon condition

and with the understanding that he will execute a contract which

contains 'the effective provisions of the Executive, order, mentioned.

If the low bidder is unwilling to execute a contract under the con-

idtidns named, should all bids be rejected and 'readvertisement un-
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dertaken with a definite- statement in the advertisement relative to
the provisions of the ':Executive order named?

The Executive order provides a& follows:

(a) The contractor shall comply with all provisions of the applicable approved
code of fair, competition for the trade or industry or subdivision thereof con-
cerned, or, if there be no approved code of fair competition for the trade or
industry or subdivision thereof concerned, then with the provisions of- the
President's reemployment agreement, (the blanket code covering all industries),
promulgated under authority of Section 4 (A) of the foregoing act, or any:
amendment thereof, without regard to whether the contractor is himself a party
to: such code* or agreement. ' -

And

(b) If the contractor fails to comply with the foregoing provision, the Gov-
ernment may by written notice to the contractor'* termninate the contractor's
right to proceed with the contract, and purchase in the open market the unde-
livered portion of the supplies covered by'the contract, and the contractor and
his sureties shall be' liable to-the Government for any excess, cost occasioned
the Governmient thereby.'

To require the lowest bidder to accept a contract under the con-
ditions imposed by the Executive order would be to impose on' him
more onerous conditions, which would 'result 'in increased expeense
:not contemplated ,vhen th ,dvertisement was issued nor when the

b-id! was; 'made:' For~ the 'Govern ht o insist tht te'16w bidder
: sign a contract incelud~ing the provisions of the Executive orderwould
notbe derogatory to the interests of the higher bidders when a
similar provision would b~ei insisted on for them. In 7 Comp. Gen..,
383, there. is pointed out the: course which should hbe pursued if, the
0low, bidder- does not agree to make' a oontract with thd added con-

ditions above quoted. The Comptroller General had unider consider-

jatio~n;bids for a: painting'job in New York City.: The bids were

.ppen~e~dd DS~ecemb~eir: 9, -but it was discovered-'that therewere.n

, funds in the allotm~ents until after January: 1 of the following year.
The low :bidder was asked, "Will you agree:to stand by your pro-
posal until after January 1, 1926 ", to which he replied that he
would not. On January 2, the bid of the second low bidder was
accepted aidi &he did the work.

The. Comptroller General said:.

The question of whether delay from December 9, 1925, the date of opening
of the bids, ,to January 1, s1926, was an unreasonable period, is primarilysone
of fact, and the action of the Treasury Department in communicating with
the lowest bidder relative to' holding his bid open to January 1, 1926, appears;
to concede that such delay was unreasonable. Therefore, there should'have
been. readvertisement for the work and. the lowest bid, obtained in response
thereto. accepted. , There was no authority for the acceptance of thetully'
bid opened on December 9, 1925, either as having been submitted in response
to the advertisement and the lowest bid left after the withdrawal of the low
bidder, or without advertising..,



282 : DECISIONS X OF; THE DEPARTMENT .OF. THETY INTERIOR

This would indicate that if the low bidder does not agree to accept

a contract with the provisions of the Executive order included, all

bids should be rejected- and readvertisement had in which the pro-

visions, of the Executive order would be-included.
The Administrative officer 'is without authority to accept the bids

: or to- execute a- formal contract unless there be provision for com-

'pliance with the Executive order.

The authority to reject bids is reserved to the United States.

Objections by other bidders could not properly .be made because the

provisions. of the Executive order. when. inluded in the contract

would increase the burden imposed upon the low bidder.

Approved.:
- .HAROLD L. ICKES,

: -- e :CSecretary. __,_

WATER SYSTEM AT CARLSBAD CAVERNS NATIONAL PARK

Opinion,: August 31, 1933

NATIONAL PARKS-PURCHASE OR CONDEMNATION OF LAND FOR PUsuc PURPOSES-

AUTUoRITY-AcrT OF AUGUST 1, 188-SEORETASry OF THE INTERIOR.

By. the terms of the Act of August 1, 1888 (25 Stat. 35T), the sanction of

: 'Cngress is necessary to a purchase of land or its condemnation: on the

part of the United States, and- that body.has not authorized the Secretary:

-of the~ Interior to thus acquire property in connection with Athe water

- system of the Carlsbad Caverns National Park. .; ; . . - . :

NATIONAL PARKS-PURCHASE OR CONDEMNATION OF- LAND FOR PUBLIC PURPOSES-

NATIONAL JINDTSI - RECOvEr- Ao`r-POWERS OF AMINISTAT OF

- PUBLIC WORKS.

-Under the provisions of Section 203 of the. National Industrial Recovery ;Act,

the Administrator of Public Works, or such other agency -as the President

: may designate or create, it vested with authority to acquire'by purchase

: - orthe exercise"of eminent: domain real or personal property in connection

s with the construction of any .project coming. within the purview -of- the

- Federal Emergency Public -Works Administration.H - e1, that in the exer-

cise of this authority, the Administrator of Public Works is authorized to

acquire private property and a right of way in connection with the water

system of the Carlsbad Caverns National'Park, in the absence of some

other agency designated -by the President' -under the National Industrial

-Recovery Act.

NATIONAL PARKS-CONTRACTS OR PURCHASES ON BEuALF OF THE UNITED STATES-

AUTHoBIzATiON-LIMITATION: -i : :

The Act of -June 12, 1906 (34 Stat. 255), provides that no contract or pur-

chase on behalf of the United States shall be -made "'unless the same is

authorized by-law or is under an: appropriation adequate -to its fulfill-

ment, except in the War and Navy Departments, for dlothing, subsistenee,

forage, fuel; quarters;, tkransportation; -or medical and hospital supplies,

W which, - however,- shall not exceed- the necessities of the -current

year * * *." - :.. - ' - - -

[VOL
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COURT DECISION CITED AN) AppLID.

The case of Hwbnso? Compa' v. United States (261 U.S. 581, 587), cited
and applied.

FAHY, ACting SoZiCitor..

An allotment of .$1,250,000 was made by the direction of the
Federal Emergency Administrator of Public Works to the Depart-
ment of the Interior, National Park: Service, for physical improve-
ments within the national parks and monuments. Included thereiin
was an item of $65,000 :for the water. system at, Carlsbad, Caverns
National Park. * In order to complete the water system. at thepark it
ishnecessary to acquire some private property and right of way which
will cost not to' exceed $8,000.

:The* question arises as to whether the acquisition of the property
should be arranged I through the Administrator .of Public Works or
through the Secretary of the Interior.- The questions submitted to
me for opinion are:--

1.: Whether the Property tob'e acquired should be taken under the
direction of the Administrator or under the Secretary' of .the
'Interior;

2.5 If the property should be acquired u:nder .the .direction 'of the
Secretary,. would the transfer of the fuinds neeessary f6ir that- pur-
-pose .by the Administrator to the Doepartment, together with ':existing
lawSsufficiently empower the, Secretary of the Interior ~to. acIuiiwiheo
property; or '' . ' ' i . : -

3. If 'it'be.de'ided that the Secretary should acquire the property,
should 'anf executive order be issud designating the Secretary for
that' puriposea ' -

A statement of some of the steps necessary to be, taken t' acquiite
the land will help to clarify, the situation.: The land, will' be acquired-
by purchKase or. condemnation 'inithe-name of thei-United'States' of
America, 'and 'if condennation is found to 'be' necessary, 'the United
States 6.America'wo'uld be the properla-rty. plaintiff.. .In- the.'con-
demnation proceedings the AttonAey General appears for the United
States and files the petition or complaint and, his action must be
taken''upon' the recommendation..of the officer autihorized by Congress.
'to acquire 'the land. 'Therefore, we must know whether the' Federal
Emergency Admistrator. of Public .Works or, the Secretaryi of the
Interior has ' the necessary congressional 'sanction. ti authorize him
to acquire, the land..' Congress has not authorized the Secretary of
the Interior to acquire by condemnation or purchase -any propezty for
Carlsbad 'Caverns: National. Par.k; hence 'he can notproceed to, put
into motion the' authority, granted by the, at of August 1, 1888I(25
Stat. 357), which states:

28-3
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Be it enacted by the Senate and House of: Represen'atives of, thwe United

States of America in Congress ?assembled, That' in every. case in which, the

Secretary of the. Treasury or any other officer of the Government.has been, or

hereafter shall'be, authorized to procure real estate for the drection of a public

building or for other public uses he shall be, and hereby is, authorized to

acquire the same~for the United States by condemnation under judicial process,

whenever in his opinion it is necessary or-, advantageous to the Government to

Ido so, and the, United, States circuit or district- courts of the district wherein

such real estate is located, shall have jurisdiction of proceedings for.such
condemnation, and it shall be'thei duty of the' Attorneyv General of the United

States, upon every application of the Secretary of the Treasury, .under this:
act, or. such, other officer, to cause proceedings to be commencedf~or the condem-

nation, .within thirty, days from the receipt of the application at 'the Depart-
ment of Justiee.

SEc ..2. The practice, pleadings, forms and modes of proceeding in causes

arisinig under the provisions of this act sh'allconform, as near as may be, to the

practice, pleadings, forms and proceedings existing at the time in like causes

Sin the courts:of record of the State within whidh:such cireuit or district courts

are held,: auy rule of;-the court 'to the-contrary notwithstanding. .

: :.. The act requires: prior authority of Congress in order Ifor the Sec-

:' retary. of the Interior. or any other officer o.f the Government to pro-

cure real estate for a public -use. It also provides by Section 2: for

compliance with State. procedure- in the State where, the property is

located. .The authority to condemn extends to- every t.case :in which

: ana officer. 'f the.Government;is authoorwied to procure real estate for-

public.uses. Haon Compay v.'United States (261} LU.S. 581, 587)0.

The purchase of the property for,. Carlsbad Caverns National Park

has not been authorized ,.by an, act of Congress. Furthermore, there
is a prohibition 'against the, ' ac'quisition of. property in the act of

.:0; ' June 12, 19:06 '(43 Stat. 255), which is' couched in the following
language:

- ' * t*' That no contract or purchase on behalf :of the United States shall

0;0: ;: 0- be~rtfde:Xl~wathei~same is-'auqthoLge~d.,by law orjs.underan appropriation ade-
quate to Its fulfllment, except. in the War and Navy Departments, for clothing, 
subsistence, forage, fuel, quarters, transportation, or medical and hospital
supplies, which, however, shall not exceed the necessities of the current
year: * 3 :

The funds are available, but the last-quoted law operates to pre-

vent the Secretary of the; Interior from expending them,' as he :has

not 'been authorized by law to purchase, "on behalf of; the United

States ", any land for Carlsbad Caverns National Park.:
il:avinig determined that the Secretary of the Interior iswithout

-authority of Congress to Aacquire 'the land desired by purchase or

condemnation, we now consider the authority vested in the Federal

Emer;g ency Administrator of Public Works. Section 203 of the

N : Wational Industrial Recovery Act provides, among other things, as

follows:



4 DECISIONS OF P THTE DEPARTMENT OF O THE INTERIOR 2

(a) With a view to in'creasing employment quickly (while. reasonably se-
curing any loans made by the United States) the President is authorized and
empowered, through the Administrator or through such other agencies as he
may designate or create,, * * *; (3) to acquire by purchase, or by exercise
of the power of eminent domain, any real or personal property in connection
-with the construction of any such project, and to sell any security acquired or
any property so constructed or acquired or to lease any such property with or
-without the privilege of: purchase: Pc iede6,That, all' -neys -received fromI0
anyt such sale or lease or the re;piymenit df'-any-loan"Shalfe*used'4to-riti
obligations issued pursuant totsectiot 209'oftit Act, in addition to any other
moneys required to be used for such purpose.; * 

By this quotation'it is cleartthat the Administrator of Public
Works is vested with authority to acquire land by purchase or con-
demnation, and if condemnation is resorted to he would be the proper
officer to recommend to the Attorney General the institution of the
suit and later to'approve the vouchers in settlement of the judgment
;fixing the value of the property taken. It is feasible to follow an-
other ; plan by having the President authorize or create some other
agency' to acquire-the6 land by purchase or condemnation, but such.
plan would require the President to issue an Executive order desig-'
nating or creating- it to act as ":such other agency." The President
:can ;designate the Office of National Parks, Buildings and-Reserva-
tions or the Secretary of the Interior, if he creates 'them -as agencies.
pursuant to the act. If another agency be: ;designated or created, by
the President it could proceed ,with as much authority as that now

* given to "the'Federal' Emuergeny Administrator of Public Works.
The choice' of procedure is an administrative matter and should be
determined by the proper administrative officials. It is my opinion
that complete authority is vestedjin the Federal Emergency Admin-
istrator of Public Works, and that he should sign the contract for
purchase of .the property or recommend institution of the suit' in
condemnation, if the latter course becomes' desirable, in the' absence
of designation of some other agency by -Executive Order,under the
National Industrial Recovery Act.

Approved:
lla'xRoib L. Ic'KES,'- 

secretary.

285:B41
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REGULATIONS GOVERNING FUR FARMING IN ALASKA

:[[ircular uNo. 1312]'

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D.C., Septem-ber 2, 1933.

REGISTER AND, OFFICE OF DIVISION OF INVESTIGATIONS, ANCHORAGE

AlASASKA;.
REGISTER AND RECEIVER, FAIRBANKS AND NOME, ALASKA:

Circular No. 1271, dated June 1I 1932, provides as follows:

-Paragraph 5, page 3, of Circular No. 1108, and paragraph 6, page 18, of
Circular No. 491, the regulations :governing fur farming in Alaska, issued in
pursuance of *the act of July.3, '1926. (44 Sitat. 821), are hereby amended to
,read as follows:

"Every lessee under this: act shall pay to the lessor in'advance a minimum
rental of $5 per annum on leases for all tracts up to and including 10 acres, a
minimum of $25 annual rental on all leases of tracts over 10 acres and* not
exceeding 640 acres, and a minimum of $50 annual rental on leases of tracts
exceeding 640 acres,; and shall pay a maximum rental equal to a royalty of 1
percent.on the gross returns derived from the sale of live animals and pelts,
if the amount thereof exceeds the minimum rental mentioned, such yearly
rental to be credited against the royalties as they accrue for that year." 

Said paragraphs are hereby amended by adding the following:

Provided, that the specifications of minimum basic yearly rates herein shall
not prevent a lower rate to be fixed, in the discretion of the Secretary, upon

satisfactory show0ing in particular. cases that the specified rate applicable to
the area involved would be excessive.

ANTOINETTE FUNK, -
Acting Commssioner.

Approved:
QOSCAR L. HAPMAN,

Assistan S tary..

0C. E. BATES ET AL.

Opinion, September 12,'193 § :

NATIONAL PARKS, BUILDINGS AND RFSRVATnIONS-CLAIM FOR PERSONAL INJRIES

AND DAMAGE TO PROPERTY-AT or D13CEMBER 28, 1922.

By the terms of the Act of December 28, 1922 (42 Stat. 1066), the head of
an Executive Department of the United States Government, acting on its
behalf, is authorized to "consider, ascertain, adjust,? and determine any
claim accruing after April 6, 1917, on account of damages to or loss of
privately-owned property, whete the amount of the claim does not exceed,

1 Supersedes Circular No. 1271 and amends Circulars NIb491 and 1108.____
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$1,000, caused by the negligence of any officer or employee of the Gov-
ernment acting within the scope of his employment," the amount found. dud
to be certified to Congress as a legal claim for payment, but no -claim to
be considered unless presented within one year from the date of its accrual.

NATIONAL PAans-EMPLOYrrE OF THE UNITED STATES-NEOIIGENcE-AcT OF rlD-
cEmiBR 28, 1922.

An employee of the United States, in the course of employment for and on
behalf of the United States, negligently caused injury to. the automobile

X of a' private citizen lawfully in the Platt! National Park, Oklahoma, the
damage amounting to $8.45. Held, That a' claim for this amount, under
the circumstances shown, comes within the scope of the Act:,of December
28, 1922.

NATIONAL PARUs-AcT oF DEaEcMsEt 28, 1922-PERSONAL INJURIES NOT WITHIN
Ac_'s PURVIEW.

The scope of the act. of December 28, 1922, does not embrace claims for
personal injury, but only claims for damage to or loss of privately-owned
property.

FArY, Acting Solicitor:
There has been submitted to me. for opinion the question of the

validity of a claim in favor. of Mr. C. E. Bates and Mrs. B. L.
Bates, of Sulphur, Oklahoma, for medical and hospital costs d'ue
to personal injuries' to'Mrs. Bates in the amount of $28 and prop-
erty damage to the automobile of Mr. Bates in the amount of $8.45.
The claim made by Bates and wife arises from a collision in Platt
National Park on August 18, 1933,: between a Government-operated
Chevrolet truck and the automobile of Mr. Bates.

There are attached to the papers reports by C. E.- Bates and B. L.
Bates, his wife, sworn to on August 23, 1933, and report by Aaron
Cottle, the Government man who, operated the Chevrolet truck, to-
gether with plat prepared by. William C. Branch, Superintendent
of the park. Aaron; Cottle, the driver of the Government Chevro-
let truck, was an enrollee at E.C.W. Camp N. P. 1, Platt National
Park, Oklahoma, and at the time of 'the accident was proceeding
along the highway for the pDurpose of obtaining a load of lumber to

e be used'in -construction work on the park. It Eapipears that Mr.
Cottle was driving the car at a speed of about 30 miles an hour and
he assumes all blame for the accident; in* other words it is conceded
that the accident was due to the negligence of the man operating
the truck for the United States.

By the act of December 28, 1922 (42 Stat. 1066), there is pro-
vision, for the head of a Department to'consider, ascertain, adjust
and'determine damages or loss of privately-owned property where
the amount of the claim does not exceed $1,000, caused by the neg-
ligence of any officer or employee of the Government acting within
the scope of his employment. It appears conclusively from the

287
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papers submitted that Cottle was acting within the scope. of his

employment and that by his negligence the damages occurred.

Upon consideration of the claim it is my conclusion that the only

amount that could be allowed under the act would be $8.45 for re-

pairing the privately-owned automobile. The ::expenses entailed

for physician, hospital treatment and X-ray pictures are expenses

due to personal--injury as the result of; the collision between the two

automobiles. .The act of December 28, 1922, .supra, does not -permit

the Department head to adjust claims for personal injury; it permits

only the consideration, ascertainment, adjustment and determination

of loss to privately-owned property. The claim in the amount of

$8.45 is one -fairly for report to Congress pursuant to the act of-
December 28, 1922.

Approved:
OSCAR L. CHAPMAN,

Assistant Secretairy.

PAYMENT OF RENTALS AND ROYALTIES TJNDER OIL AND GAS
LEASES AND PERMITS-CHANGE IN METHOD OF HANDLING

[Order No.0 678]1

DEPARTMENT OF THE INTERIOR,

;Washin ton, D.C. ,Septeimber 12, 1933.

To expedite collecting and accounting for rentalst and royalties

under the act of February 25, 1920 (41 Stat. 437), and other acts
proyiding Ifor, the leasing of mineral lands, beginning October. 1

1933, remittances in payment of rentals and royalties under oil and
gas leases and permits shall be, made through the supervisors of. oil'

and gas leasing operations;p and rentals and royalties on coal, potash,

sodi:um, hosphat e .and other mining leases and permits. shall be

. :made through *the district mining supervisors. The supervisors

shall note, tpayments on their records and promptly forward' the

remittances direct to the General Land Office, where receipts,;will be

' issued and the money accounted for and deposited in the Treasury.
Remnittalces shall be by check, draft, or money order drawn, to thle

order of the Commissioner of the General Land Office, and shall be

accompanied byv statements prepared by the payor showing the spe-

cific items. of rental or royalty the payments are intended to cover.
Forms for this purpose will be: provided by the Geological Survey.

The General Land Office will maintain an accounting record of all
rentals and royalties. due and payments made and will .be.iesponsible

for making collections, but a copy of each demand for payment shall
be furnished the supervisor who reports the royalty.
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All regulations in coonflict-; herewith are hereby modified, accord-
ingly. , - -- -

HAROLD L. IcKEs,
Secretary of the Interior. u

CEDEDt CHIPPEWA INDIAN LANDS, MINNESOTA, RESTORED TO
:H-OTMtESTEAD ENTRY FROKVLWITHDRAWALI.

REGULATIONS :

[Circular No. 1313]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OEICE, -
:Washington, D.C., September 18, 1933.

By Dlepartment order of July 13, 1926, all Chippewa Indian lands'
in Minnesota' not classified as swamp which were ceded to the
United States under the act of January 14,-1889 '(25 Stat. 612), were
withdrawn -from, settlement, entry, or other dispositions. On Feb-
ruary 2S, 1:927, th6e -'oder1 was revoked as to the lands in the ceded
Red Lake, Bols Forte, Deer Creek, Fond du Lac, and Grand :Port-'
age: or Pigeon River reservations, and such lands were restored to
settlement and entry.

The Department, by order of June 21, 1933, revoked the remainder
of the order of July 13, 1926, which applied to the lands in. the
ceded' Chippewa of Mississippi, LeechLake Winnibigoshish, Cass
Lake'anda White Oak- Point reservations and the four ceded 'town-
ships (Tps. 143- to 146 N.,. inclusive, R. 37 Wi., 5th P.M.), of the
White Earth Indian Reservation, Minnesota.

The order .of June 21, 1933, affects Chippewa agricultural lands,
as well as " cut over " pine lands, and pine lands which have here-
tofore been opened to homestead entry, described in the Chippewa
Agricultural schedules of October 6, 1900, September 22, 1I03, April
20, 1904, June 23, 1905, April' 20, 1907, July 23, 1908, May 1' Ari9l0'
May 14, 1910, July 18, 1911, F ebruary 19, 1916, and- June 20, 1923,
which are'noow vacant anid, no "dcupied, and not otlierwise reserved:
or withdrawn.'

This oPening order-does not affect ceded.Chippewa land clas'ifild
as "pine, land ", not' heretofore opened to entiy, Sor other ceded
Chippewa land not heretofore opened to entry.,

The lands which will' become subject to entry hereunder are shown
on a schedule which is attached to this order.

The following lands described in the schedule were inadvertently
entered subsequent to the withdrawal of July 13, 1926: 7W'/ 4 NEy

.182662-844-voL. 54-19 
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sec. 34,; T. '145'N., R. 26 W.', CassLake-O14560: Tdin"llIe, S-EY4

SEI/4 sec. 22, T. 148 N., R. 26 W., Cass Lake 0.14649, James, Farrel-

NEI/4 SE'/4 E1/2NW1ASE1/4 sec. 5, T. 142 N., R. 28 W., Cass Lake'

014786; William H. Aldrich; W1/2SEY 4/1NW4, sec. 28, T. 142 N.,1

R. 30 W., Cass Lake 01453-, Ivan X Aultman; SWiAN3lA, SE/

NW1/4, NE'/ 4 SW'/ 4 sec. 26, T. 147 N., R. 31 W., Cass Lake 014650,.
Evan C. Pierson; NE¼/4NE14 sec. 27, T. 147 N., PC. 31 W., Cass Lake''
015097, Albert Harold Drescher; and SE1/4SE1/4 sec. 23 T. 143 N.,,

R. 37 W., Cass' 'Lak 46 Ae, Brophy; all 5th -P.M;; in

sota. Under the circumstances it is held that said entrymen have-

equitable rights within the meaning of'-Public Resolution No. 85,..
hereinafter referred to. Accordingly, the lands covered by such-

entries will not, become subject to entry by former soldiers under-
this order.!

The following described lands which contain pine timber, are sub--

ject to section 27 of the act of June 25 1910 (36. Stat. 862), and be-.

fore a homestead entry can be allowed covering any of' said lands,

the. price of the pine timber on the land entered miiust be paid in.
full: Lot 3 sec. 3, $160.00; SW1/4SE1/1 . sec. 5, $25.00-; NW1/ 4 NE¼4

; sec. 32, $5;5.t00)-;; and SW1,4SE133; sec. 32, $60.00,0 all in T. 14 N., R, 37- 

W., 5;th uP.M., 'Minnesota.''--' ''' 'i- '-' 0'-''' 
fFor a' period of 91 days beginning with'the 35th day from the',

date hereof the lands covered by order of June 21, 1933, 'spra','will1

be open to entry only under the homestead laws and' section 6 of the
act of January 14, 1889 (25 Stat. 642), at $1.25 per acre, by qualified'

ex-service men' for whose services recognition is granted by Public
Resolution No.._85 (46 Stat. 580), and by persons having equitable
X claitssubject'to allowince and atiion1. Thereaftray- o-f;th

said lands remaining unentered will be subject to appropriation
under applicable laws by the general public.

For' a period of 20 days prior to' the soldiers' preference right
period and for a like period prior to the date when the lands become-
'subject to entry by the general public, soldiers and persons having' 

equitable claims in the first instance and qualified" applicants in 'the_'

second, may execute -and file their applications and all such applica-
tions presented within such 20-day periods, together with'those filec.'
at '9 a.m. Standard Time, on the date such lands become suibject

- to 'app'roprviatoif ' unde'r such applications, 'shall'be treated asked

simul nously. Ex-service men should file 'certifid co6pies- of; teir-
certificates of discharge with their applications -

"-Subsequent to. the approval of these regulations and prior to the'
date of restoration to general disposition as herein provided for; no-
rights may be acquired by settlement in advance of'entry.or aotherwis-
except strictly in accordance herewith.
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fHomestead application blanks may be obtained by addressign thle
Commissioner of the General Land Office, Washington, D.C., and all
applications must be filed in his office. All applications should's e-
scribe the land applied for by legal subdivision, section, township
and range numbers. ' A fee of $5.00 for less than 81 acres entered;
or $10.00 for 81 acres or more entered, and $1.00 original, commis-
siom oon each 40-acre tract, must be paid with each application whell

ANTOINETTE FUNK'
:Acting Covzmm sioner, :

Approved:
OSCARL. CHAPMIAN,

Assistant Secretary.

MEMORANDUM OF EFFECTIVE DATES OF ORDER

Date of order: September 18, 1933. 
Soldiers' simultaneous filing period from October 3, 1933 t6

October 21, 1933, inclusive.
Soldiers' preference right period from. October 23, 1933; to Janu-

ary 22, 1934, inclusive.
m Siiltaneous filing'peribd 'for general' public; from January 2,2

1.934,to January 20, 1934, inclusive.
Lands opened to general disposition January 23, 1934.

SCHIEDULE OF CEDED CHIPPEWA LANDS RESTORED FROM WITHDRAWAL BY
ORDER -APPROVED SEPTEMBER 18, 19 33.

4th P.M., Minnesota

.T. 55 N., R. 27 W.: Aors
sec. 10, lots 2. 3.-____ ___ _ _ ------ ____ _ 94.35;

5th P.M., Minnesota
?T. 143 N., R. 25 W.: 

sec. 2, lots 1, 12 --- 3 _0.38
sec. 11, lot 4---_-_-___---…5.25

-T. 145 N., R. 25 W.:
see. 3, SE'ASWY4 - ______ 40. 00

T. 146 N., R. 25 W.:,,
see. 7, lot 1 38.56
.: use. 1,0SW 34N 3/---------- -----------7-----7------------ 7------- 4000sec. 1,SWV4NW¾/- 40,0

T.. 145 N., R. 26 W.:
: sec. 13, EVY2 SW¾N W- 4- .------_ _ --- -------- 90.00

sec. 34, NW'4;NE¼ (in entry Cass Lake 014569) - 40.00

T. 146 N., R. 26 W.:
**see. 2, lots 1, 2, SWI/NE1A4---------------------118.60

Usec. 4, lot 3, SW'4N1Y4,_ S1 A2NW'A/, -N %SW'%, S E %--------398.00
sec. 9, lots 2, 5-…- _ ____ __ _ _ __ _ _ __-- 6C 55

* sec. 10, lots 3, 4, NEY{SE-/4 _- _ 97.92
sec. 11, lot 1 - - - - - - - - - ----------- 1.g65
see. 36, SW'ANE' EA, S'/ 2NW --4 - _ - ------- 5290 00

:$l
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T. 148 N., R. 20 W.: Aces
sec. 1, Sh E4S W I' /_---- -- _ 40.00
sec. 6, lot 11 _ _ -- - -_- -- -__ -- - -- - --_ -- - 32.45
sec. 7, lot 1_4 __ _.02
sec. 22, SEy 4SE'/4 (in entry Cass Lake 014649)- 40.00
sec. 24, SWySW --------------------------------------------- 40.00
sec. 27, lot 3 … I __ - __-- _- - - -- - __ - -- - - - - 22.60

T. 141 N., R. 27 W.:
sec. 5, NY2 SW4hNiE'/4,S1/2N S E' y4NWW -

T. 142 N., R. 27 W.:
sec. 5, lots 7, 8-____________ -__ -____ -
see. 8, lots 2, 6-___--_-__-__ -___-__ -
sec. 18, lot 4-_ --------------
sec. 19, lot 3- _ I ----------

T. 143: N., R. 27 W.:
sec. 31, lots 5, 6, NEY4SE'4, SE1/4SEWy2_ 
sec. 32, lot 8--- _- _----------------

MAO.0
.57.50
75. 55
28. 25
12.50

129. 75
23.A50

T. 148 N., R. 27 W.:
sec. 3, NW 114SElo _ _ 7 _ -_,_-__-__ -_-____-_-__-__ 40.00

T. 141 N., R. 28 W.:
sec. 18, Ny lot 7…_ ------------------------_ 19.89
sec. 27, W1'2E½W2W'NE'ANWj/W4_----------------------------- 5.00

1. 142 N., R; 28 W.:
see. 4, lot 7, SE14SWY,- WY2 NEY4 SWy4 , W½/,SW1ANWY4,

Wn /2S W'/2S W /½, S1/2NIW'1/4NW'Y4 -_-_-_-_-_-_-__-_-=__-_139.12
sec. 5, SE1/4SEY4- ---------------- 40. 00
see. 5, E½/2NNWIISE%, NE'Y4SE%14 (in entry Cass Lake 014786)--_ 60.00
sec. 8, lots 4, 5, NEYN E Y4 ,: SWY4NE y4 - _-__-___-__ 168.25
sec. 9, NW1/ANE%, NE'48Wy4, W'/2 SWY/4, NWW4---------------- 320.00
sec. 14, SY2SE Y4 NE/4, N y2 SW%14NW-W- ------ __ -40.00
sec. 15, S/2SEISEY4 ___-_-_-_-_-- -- - _ _- - 20. 00
sec. 16, EiJNWW4NWY4 , W/2SEYINE% -------------------------- 40.00
sec. 17, lot 1 _ _ -------- 4… 45
sec. 21, SWY4 NE'/4, NE/4SWY4, E-N-E--NE- _100.00
sec. 22, SE1W/4INAW-/ -_--_--__----__ --_--____-_-_ - 40. 00
sec. 24, lot 5 … I-------------------------2.25
sec. 26, N Y8SE Y4S W Y4 _-_-_--__-__-_-_-__-_-20.00
sec. 28, N8N2SWVNW3y4- _----_____----- _______,___-____20. 00
sec. 32, W'/ 2 SW1/WNEY4 -- _----_----___-- _-I_20. 00

T. 143 N., R. 28 W.:
sec. 27, SEY4SWY4 - __ ---_--__ ---_-_-___-_-__-__--40. 00
sec. 33, lots 2, 3, 6, NY2NE'48SWY4, W½2SEY4… ___-_-_-__- 1-78. L5

sec. 34, S1/2N-W l/4NW'Y4-- _-_-____- ___-_-_-__-_-_-20.00

T. 147 N., R. 28 W.:
sec. 6, lot 9_… _ -_- ------------------- _ 4. 61

T. 148 N., R. 28 W.:
sec. 18, E1/2SW'/4, SWy4 SEV4 - ___----_-_-___-_-_-_-__---__120.00

:.sec. 28, SEYWSWW- --------------------------- __-_-_- 40. 00
see. 31, lots 6, 8… __--- ___-- _------ __------ ___- __- - 1.11

T. 141 N., R 29 W.:
sec. 12, W½%S1Y 4 SW'4,~-----20. 00

7~~~~~~~~~ se.iW/SNS z4------------------------- 2.0

sec. 17, lot 4…- _ __ _-__-___-_-_ _____ ____-_-- 75
sec. 18, lot 201 2 _------ -- _--_ ------ _-- __- __ 4.96
sec. 23, W½NEY4NW/- _----_----_-_-_-__ _ -_-_-_-___-20.00
sec. 24, lots 4, 5 __------ _--1_-------- ------------------- .4. 61
sec. 27, lots 2, 3, 4-------------------------------_ 306.16
sec. 28, lot 1 -_----_-__ ---- _ --_ ---- __1.70

P.143 N., R. 29 W.:
sec. 24, N'/ 2 NW14SEV 4- ___ _ -__ 20.00

'In accordance with plat approved August 9, 1933.

[Vol.
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T. 141 N., R. 30 W.: .cre&
sec. 2, -lot 7-------------------------- .15
sec. 3, El½2SE'/4 NWV___ ____ -20.00

T. 142 N., R. 30 W.: 
sec. 28, WY2 E' 4 NW'i4 (in entry Cass Lake 014536) 20.00

1I. 146 N., R. 30 W.:
sec. 5lots 5, 6----------------- _-_-_--10.33
sec. 7, lots 2, 1.- 55
sec. 8, lot 10……. 6 _ __ _ _ _ =_ _ __ C5
sec. 11, lot,. 11……38. 31
sec. 14, lot 2… __ __- -__ __- __- _ __ 04…
sec. 15, lot 3, SWlA/SE1/4 ___ _ ----------- 65. 96
sec. 16, NW Y4 NWV4 -- ____ _40. 00
sec. 18, lots 2, 3…. _ _ _ _-_-_-_-_-_ - 1.05

T. 147 N., R. 30 W.:
sec. 22, SY2SW'/4 NE 1A, S'NIA SW/ 4NEY/4 ------- I--------------- 30.00

T. 142 N., R. 31 W.:
sec. 6, lot 6… _22. 00
sec. 25, S'!2 lot 2 …_ _-__-=-_-__ -_ -25.25

T. 143 N., R. 31 W.:
sec. 9, lot 1 _ _ __ _ _ ____------- 18

T. 144 N., R./ 31 W.:
- sec. 29, NE%4SE%4_--------------------------------------------- 40. 00

sec. 32, lots 1,5 __ __= _-_-___-_-_-6. 00
sec. 34, SWY4 SE¾4--------------------------------------------- 40.00-

T. 146 N., R. 31 W.: 
sec. 9, NW'!4 NE- ye- -_ __ _ 40.00
sec. 10, lot 8 -- - 51. 25

T.; 147 N., -R. 31 W.:
sec. 13, lots 0, 8… … -------- -------------…:53.94
sec. 14, lot 5- - 32. 20
sec. 15, lot 6 21. 20
sec. 16, lot 3-… _ - - - 1. 43
sec. 20, SE' 4 NW--4 ____ __ _ _-_- -- _-_-_-_-40. 00
sec. 22, SWY4SWY4 I--- 40.00
-sec. 23, NW14NEY4---------------- - --------------- -40.00
sec. 25, lot 1, NWy4NWY4--------------------%---- 64. 65
sec. 26, NEY4SW1A, SENW'Y4, SW1/ANE1/4 (in entry, Cass Lake

: 014650)… _ _ _ = _-_---_=_-____-_-_ -120.00
sec. 27, NEyWNEY' (in entry Cass Lake 01509t) … _40.00
sec. 27, SE1 /4 SEV,4, SW'ASWW4 --- 80. - _ _ So.00
sec. 33, lot 2- _---- 50

T. 143 N., R. 32 W.:
sec. 36, lot 7 __-_-_--- -- _ 19. 70

T. -144 N., R. 32 W.: 
sec. 11, lot 2 __--__-__-_I__- -- * -- 2. 73

- sec. 14, lot 1… ------------------…1. 31

T. 146 N., R. 32 W.:
*sec. 24, lot 11. 45

9T. 143 N., R. 37 W.:
* sec. 1, lot 2… _--_ ---- ____--____ --_ -_-__40.04

sec. 3, lot 3 (Price of timber $160.00)__…__3__ 7_-__ 37.11
sec. 4, NW'4SWY4 - _--_---_----_----___ --_-40. 00
sec. 5, lot 4… = _ e-___-_-_-_-_ - _-_-39.22
sec. 5, SWY4 SE1/4 (Price of timber $25.00)- -__-_ -__-_40. 00
sec. 10, SW'/-NEY4- 40. 00
sec. 11, SEINEy4 - _ _ _ _ __ 40.00

-sec. 15, Nl'ASW%, SE'/4SW'14, SEYBSEW4, NY2 SEY4 -240.00;
sec. 16, NE1A4NW' 4 , N/NEY'4 , SEY4 NElA/, E'/ASEY4 - ---------- 240.00
sec. 23, SE 4SW--4 - _-_-_---_ -_- 40.00
sec. 23, SEW _SEY4 (in entry Cass Lake 014867) - __ 40. 00
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T.: i43 N., R. 37 W.-Continued:
sec. 24, SE1/SW1/4 -- ------------------------- __-__--__
see. 25, NE1/'NW' - -_------- ----------
sec. 27, NW'4NW S/4 , SE'! 4NW%- -- -- _ -- -
see. 28, lots 1, 5 __ ___-- ____ -_ -_-___ -__
sec. 29, lot 1…_ _-__-__-__-_-_-_-_
sec. 32, NW/4NE'/4 (Price of timber, $55.00) -___ -- ---
.see. 32, SEl/4NWy4, SE1/4SWY4 _- __-__-____-__-_-_-_
sec. 32, SW1/4SEY4' (Price of-timber $600.00.)

: 0 sec. 34, lot 3, NEy4NE-/4_- _- _ _- -- I =_- :
sec. 36,1i NEI/WNEW,-, SW'4,, NW'4%SE1/4 _- __

Z 144 N., R. 37 W.:
see. 13, NW'ASEW- -_--____---- _-- _----- __-
see. 30, NEl/4SEY-4 ._____-
sec. 36, NWIASWIA, S1ASW'/4, SE-4 _

[Vo1.

AOres
40.00
40. 00

::80.00
2.25
* . 25
40. 00
80. 00:
40. i00

: 41.1LO
24 '00

40. 00
40.00

280.00

"TAXING OF SAND AND GRAVEL FROM PUBLIC LANDS FOR
FEDERAL AID HIGHWAYS

Opinion, September 21, 1933

MINING LAwS-LANDS SUBJECT TO LOCATION, ETC.-DETERMINING TEsr.

In the solution of the question whether lands containing a given mineral

substance are subject to location and purchase under the. mining laws, the

test is the marketability of the product, which test has been consistently

applied by the courts.

MINING LAws-DEPOSITS OF SAND AND GuAVEL-MARKETABILITY THE TEST Gov-
ERNING LOCATION AS MINERAL LAND.

No logical reason-appears for-discriminating between deposits of sand and

gravel, if marketable at a profit, and other low-grade deposits of wide

distribution, used for practically the same or similar purposes, which meet
: this test.

MINING LAWS-SAND AND GRAVEL DEPoSITs-MAnxErTABIriT.Y-DIsBoITION-C AS

PxODUCTSOF A PLACER CLAIM.

Sand and gravel:which can be; extracted, removed, and marketed at, a,

profit, obtained from land that has been duly located as a placer claim,
:may be: disposed of for use not' only on Federal aid highways but for other
lawful purposes.

FEDERAL AM. HIGHwAYS-APPROPrIATION OF SAND AND GRAVEL FROM 1PUBIC

:DOMAIN-PAYMENT NOT REQUIRED-SALE BY ENTRYMEN.

While there is no law authorizing the removal of gravel from the public

domain for public roads or highways, except as provided in the Federal

Highway Act, in view of the fact that public roads and highways are a

public 'benefit, it has been the policy of the Department. to interpose no

objection to the removal of such material from the public domain by
State and county officers for -road construction purposes, and this without

-' t: ; payment therefor,; so long as there is no substantial damage to the property;

and a practice'has long obtained permitting an entryman to sell sand or

gravel for this purpose from the lands embraced in his claim, the purchase

money being'held in: escrow pending final disposition of his claim.

PRIOR DECISION OF DEPARTMENT REAFFIRMED.

Case of Layman et at. v. EBUis (52WL.D. 714) reaffirmed.
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FAHY, Acting Solicitc~r:
By letter of September 5,j.1933, the Acting Director of Investiga-

ltions has requested my opinion upon certain questions propounded
by Special -.Agent in Charge B3ywater at Santa Fe, New Mexico,
relativeto the propriety of the practice, stated. to prevail in this

..and .the, Salt. Lake -Field Division, of collecting trespass fees for
: .0: :sand7and:'gravel obtained fro tbhei piblic 6'd'ornin" an4''used' in the

construction 'of Federal aid highways.. Two. cases are specifically
mentioned where sand 'and gravel were so taken and used. In one

-case the. State of-Arizona sought refund of .$214.48 collected by the
Field Service for sand and gravel, supposedly taken from land em-
braced in i a stock-raising homestead entry, but later ascertained to
be "public domain;" and used on a Federal aid highway. Refund
-was made by letter of August 28, 1933. In the other case, the' sand
: and gravel used on such a highway was mined and removed under
Aa placer mining location.
- The ,Special: Agent refers to the case of Layman, et al. v. Eftllis
(52: L.D. 714) and expresses disapprobation with the action there,

taken in overruling Zimmerman v. Brunson (39 L.D. 310) and refers
to the latter as in harmony with, Hughes v. Florida. (42 LD.D401)
-a:ndL to both of these cases as in harmony with the attitude of the
'courts, expressing the view that the "present rulings;" of the De-
partiment involve the consequence that it has "no right to collect.
trespass fees for the mining of sand and gravel, even though it be
i n nconfiict with a homestead."

A further opinion is expressed "that it is not the attitude of the
Government to wish to collect trespass fees from a State which is
using sand.and gravel, allegedly mined in trespass, for the construe-

Aigon otTF'ideral aid highways."
in Layman et al. V. Ellis, sup a, the Department held': (syllaus)

that-

Gravel is such substance as possesses economic value for use in trade, man-
ufacture, the sciences,* and in the mechanical or ornamental arts, and is: classi-
fled as a mineral product in trade or commerce.

Lands containing deposits of gravel which can be: extracted, removed andy
-marketed at a profit are mineral lands subject to location and entry under the
:placer mining laws.

* u :The reasons for the above-stated conclusions were elaborately set
- forth-in.jthe opinion in the case and need no restatement here. It

suffices to observe that upon examination :of this case it appears that
the Department followed and applied the principle which it had
applied in other cases there cited, involving the locatability 'of other
kif ds -of co place stones: used for construction and manufacturing
purposes-the same principle that had been consistently applied by
the courts, namely, that in the, solution of the question whether lands
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* IS : containing a given mineral substance were subject to Flocation and,
purchase under the mining laws, the test was the 'marketability
of' the product.

It was pointed out that there was no logical reason for discrimi-
nating between sand and gravel, if marketable at a profit, and other
low grade deposits of wide distribution, used for practically the same
or similar purposes, which also met the same'test; that the distinc-
tions assigned in the Zimmerman aficase ;for excepting sand and'gravel
from the rule were unsubstantial and that the doctrine of that' case
had been vigorously criticized by the leading text-writers on the
mining law.

The main objection that appeared to the application :of this prin-
ciple to such commonplace substances as sand and gravel, -was that it
would 'render facile the acquirement of title to numerous areas con-
taining, sand and gravel for other purposes than mining but this
objection may be urged with as much reason against other mineral
substances of -wide occurrence and extent which under the same Iinmii-
tations and qualifications are locatable and enterable under the
mining law, such as, for example, limestone, marble, gypsum, and
building stone. Furthermore, the objection. mentioned is. not of
much force when it is'considered that the minmral locator or appli-
cant, to justify his possession, must show, that by reason of accessi-
bility, bona fides in development, proximity to market, existence of
present demand, and other factors, the deposit is of' 'such value
that it can be mined, removed and disposed of Vat a profit Cases
have been frequent where the Department has refused patent < lands
containing the mineral substances last mentioned in abundance,
where 'the evidence as to the value of the deposit was insufficient or
lacking. No reason is seen, therefore, to overrule the case 'of layA
et 'alv. Ellis. It follows that sand and gravel which can be extracted,
removed, and marketed at a profit, obtained from land that has been
duly and properly located under the mining law as a placer claim,
may be lawfully disposed of for use, not only on Federal aid high-
ways, but for other purposes.

'With respect to the question of the propriety and legality of
collecting from the State the value of sand and gravel obtained
by it from the open public domain for use on Federal aid highways,
it appears that the Department has ruled-on that question in the
identical case cited by the special agent. By letter I":K 1427700
from the Acting' Commissioner of the General Land Office to the
Director of Investigations, approved by the Assistant Secretary,
August 28, 1933, it was held that no payment should be required
of the State Highway Department of Arizona for the value of gravel
taken from public land,'and used by it on a.public'higway of the
State, although it did not then appear that the gravel was used on a

-[ Vol
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Federal aids highway, and directed that the sum of $214.48 collected
from the State Highway Department in: payment for the gravel be
returned to it. In that connection the letter stated:

i Section 17 of the act of November 9, 1921 (.42 Stat. 212-216), known as the
Federal Highway Act, provides for the use of public lands for rights of way
or materials, in connection with roads constructed under the provisions of that

It appears that the gravel first above referred to was taken'for road con-
struction purposes but it does not appear that it was removed in connection
with a highway constructed under the Federal Highway Act, and under such
circumstances the removal of the gravel was not authorized by said act.

There is no law authorizing the removal of gravel from the public domain
for public roads or highways, except as provided in the Federal Highway Act.
In view of the fact, however, that public roads and highways are a public
benefit, it has been the policy of this Department to interpose no objection to
the removal of such material from the public domain by State and county
officers, for road construction purposes as long as there is no substantial damage
to the propry, although a pe'riitf sPdcfily grantingsuchpivilege cannot
be issued.

A policy has also grown up, after repeated requests, to permit an entryman
tc sell sand or gravel, for construction or repair 'of public roads and highways,
from the lands embraced in his pending claim, payment for such material
to be forwarded to this office and held in escrow pending final disposition of
the claim.

No substantial objection is perceived to the continuance of the
policy outlined in the letter with respect to the sand and gravel
taken from the public domain by instrumentalities of the State for
use. on State highways, and the views there expressed seem suffi-
dently. clear for guidance of the Division of. Investigations in future
like cases.

Approved:
OSCAR L. CHAPMAN,.

Assistant Secretary.

HEIRS OF MARY ROGERS

Opinion,. September 21, 1933

INDiANs-INHERITANcE-TRInBA MExMERSHIP.

Upon the death of an Indian, the right of inheritance in his property: is con-
trolled by the laws, usages and customs of the tribe or nation of which
he is at the time a member, whether, by birth or adoption.

INDIANs-INHERIrTANcE-TrnBAL ADoPTIoo4-RimnvT To BENEFITS :
The absence, in an Indian tribe, of any law, rule or custom of inheritance,

would not preclude a member of said tribe who had obtained adoption into
another.e.tribe;:, th&:.latter: having. .lawv~•of ifieritance,: from obtaining the
benefit of inheritance, even though the property involved was a benefit.
conferred only upon members of the tribe abandoned.

-:297 an
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INDIANs-CiHERoKEE NATION-STrATUTESrE OF iDESCEVST AND DIsTRIB-tTION-'sAW&
OF ARKANSAS APPLIED.

Under authority of successive treaties with the Cherokee Nation, these Indians

passed and administered their own laws, including statutes of descent,

until October 1, 1898, and by the Act of May 2, 1890 (26 Stat. 81Y, the.

: ;-laws 0of Arkansas were extended to Indian Territory;. Held, that upon the

death,; intestate, in 1888, of an Indian adopted into the Cherokee Nation;'

the statutes of descent of the Cherokee Nation would govern her estate,'

and upon the-death'of .her h .sb&*d- also' adopted into the .Cherckee'-Nation,-'

'ini 1901, the lawso Atkansas relative to descent -and distribution wouild

control.

INDIANS-LOYAL SHAWNEIs' CrVIL WAR CLAims-AcT or DEcEmBER 22, 1927-

TRIBAL ADOPTION-INIJERITANcE-LAW GOVERNING.

A Shawnee Indian woman. entitled to share in the appropriation made by Con-

gressi (Act of December 22, 1927) in settlement of Civil War claims of'

certain. Shawnees, was adopted, together with her: husband, into- the-

Cherokee Nation, where she died. intestate and without issue in 1883,.

leaving a husband surviving, who died in 1901. . Held, that the tribal laws.

.of `the Cherokee .Nation coveriginhergihtince,'- at the; date -of her; death,V

applied In her case, and: that her approved claim against the. Government,

although originating while she was a member of the Shawnee tribe, would.

be governed, in the matter of inheritance, by said laws of the Cherokee

1'Nation;

ImNSIANS-JunIsDicTioN-DISTriBUTION OF CHEROKEE ESTATES.

The cases of Nivens v. Nivens (64 S.W. 604, T6 Id. 114) and Jones v. Meehan

(175l U.S. 1) cited and applied.

FAHY,. Acting Solicitor:

You [the Secretary of the Interior] have requested an opinion
upon. the question of '-what: laws govern in the determinationl -6o
heirs of a Loyal Shawnee Indian who apparently had been adopted

as a member of the Cherokee Nation.
The facts in the case are brieflyvas follows:
Mary, or Sally, Rogers, No. 113 of the Loyal- Shawnee Indian,

Tribe, died intestate in 1883, in the country of the Cherokee Nation,.

and it appears that she had been adopted as a member of that

nation. She was without issue but left. Henry F. Rogers as her

surviving husband, who died in 1901.
In the act of December 22, 1927 (45 Stat.' 1, 18) appropriation

was made to pay the Civil War claims of the Indians of the Shaw--
nee Tribe and for the disposition of the.estate of Sally Rogers the
Department determined her heirs on March 1, 1932, in accordance'
with the laws of the State of 'Kansas. On February'2, 1933h the
Department approved a recommendation by the' Commissioner -of
Indian Affairs that the case be not' reopened. A petition for 're-
hearing is now pending.

Under treaties with the, Cherokee Nation these Indians had the'
right to pass and ,aq4r set; their 'own laws until- Octobe 1, 1895',:
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See 9 Stat. 871, 14 Stat. 799, 26 Stat. 81, and 30 Stat. 495. The
Cherokee Nation. had their own statutes of descent.

By section 31 of the act of DMay 2, 1890 (26 Stat. 81), the laws i

of Arkansas were extended to the Indian Territory so far as ; not,
locally inapplicable. In the act of June 28, 1898 (30 Stat. 495),
it was provided that on October 1, 1898, the tribal courts should hbe,
abolished and all cases pending therein should'be transferred to the
United States courts. I 'was held in the case of Nivens v. Nvens-v;P
(64 S.W. 604, 76 id. 114) that as the courts of the Cherokee Nation
had been abolished by law and the laws of Arkansas relative to,
descent and distributions had been extended over the Indian Terri-
tory, the distribution of Cherokee estates must be had under the,
Arkansas statute.

In the case of Jones v. Meehan (175 U.S. 1) it was held that when
a 'member of an Indian tribe, whose tribal organization was still'
recognized by the Government, died, the right of inheritance in his,
property was controlled by the laws,.-usages and customs of the tribe
and not by any State law or by any action of the Secretary~ of the,
Interior.

The Indian Office and the: Department have heretofore taken the.
X view that the estate involved came to Sally Rogers as a Shawnee-
Indian, and that as the Shawnees had no rule for the 'descent of
property and as the' death occurred in the Indian Territory,:prior
to its ,organization in 1890, the law .of Kansas should be applied.
This was based upon the provision ind section 5 of the act of YFeb
ruary 8, 1887 (24 Stat. 388), that "the laws of the State of - Kansas'
regulating the 'descent and partition of real 'estate_ shall so far as
practicable -apply to all lands in the Indian Territory which aiia
be allotted in' severalty under the provisions of this' act.";-

No real property is here involved. It appears that Sally Rtogers,
and her husband were adopted and became members of the Chero-
kee Nation. 'As Cherokees the laws of the Cherokee Nation applied.-'
to them, and even though Sally Rogers had' an approved&6claimi
against the Government, which originated while she was a Shawnee,
her status as a Cherokee at the time of her death, wouldl5 not be,
affected.

I am of the opinion that inasmuch as. Sally Rogers' and her hus-k
hand were adopted as members of 'the Cherokee Nation, her estate
passed in accordance with the laws of that nation, and the heirs of

dth husband, Henry F. Rogers, must be determined according to
the' laws of Arkansas in force at the time of his death.

Approved:;
T. A. WALTERS,

First Assistant Secretary.
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PAUL AMANN: CLAIM FOR DAMAGES

Opinion, September 23,19 33

NATIONAL PARKS, .BULDINGS AND RESERVATIONS-CLAIM FOR DAMAGE To PROP-

ERTY-ACT OF DECEMBERB 28, 1922.-

By the terms -of the Act of December 28, 1922 (42 Stat .1066), then head of an-

Executive Department of the United States * Government, acting. on .Jts

behalf, is authorized to "-consider, ascertain, adjust, and determine any

claim accruing after April 6, 1917, on account of damages to or loss of

privately owned property, where the amount of the claim does not exceed

$1000, caused by the negligence of any officer, or employee of the Govern-

ment acting within the scope of his employment," the amount found due

to be certified to Congress as a legal claim for payment, but no claim to

be considered unless presented -within one year from the date of its

accrual.

NATIONAL PARKS, ETO.-CLAIM FOR DAMAGE TO-O PkPERTY-EMPLOYEE OF TiHR

UNITED STATEs-NEGLIGENCE-AOT OF DEcMEB-ER: 28, 1922.

An employee of the United States, in the course of employment for and

on behalf of the United States, negligently caused injury to the private

-automobile of a private citizen lawfully upon tie public highway,. the

; damage amounting to $275.76, to cover repairs. Held, That a claim for

this amount, under the circumstances shown, comes within the scope of

the Act of December 28, 1922.

FAHY, Acting Solicitor:

You [the Secretary of the Interior] have submitted to me for
,opinion the -records accumulated by the Office of National Parks,

Buildings and Reservations relative to a claim of Paul Amann, of

Livinston, Montana, in the amount of $275.76, to cover repairs

incident to an accident near Yellowstone National Park, July 29,

a 1933. X iD

A Government Dodge 1-ton truck, No. 515, driven by Tom Hall,

type mapper, collided with a Packard sedan, Montana license 30-062,

driven; by Kenneth Amann, of Livingston, Montana, son of the
- claimant. The automobiles were traveling on the road from Tower

Junction to Cooke City, Montana, and the accident occurred- at a

curve a little below Pebble Creek, at 12.05 p.m. The weather was

favorable: and the sky clear. The curve was sharp and the road only

15 feet wide. This would give to each automobile a width of 7½2

feet for driveway. - '
The evidence indicates that the Government truck was driven at

a speed of 25 to 30 miles per hour, and on rounding the curve the

driver saw the Packard sedan approaching him, and he claims it was
near the middle of the road. The measurements taken indicate that

the Packard sedan was 61/2 feet from the cut bank, and therefore the

driver thereof would have been using 81/2 feet of the roadway. To
the right of the driver of the sedan the roadway dropped of ! suddenly,

as the road was filled on that side. -If it is assumed -that the driver
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thereof was " hogging the road ", he would have been over only one
foot, and there was sufficient space. between the sedan and the cut
bank to have permitted the Government truck to0have passed between
the sedan aurd the cut bank.

The immediate cause of the injury to the private car was due to
the sudden application of the brakes lon the Government trucck.
which.e cause'd' the hindL wheels.,to skid anmdtAhrow- the.rear' end. of'-the
truck, againstlthe left front' fender -and wheel of the sedan. It the
driver of the truck. had not applied his brakes he could probably
haVe 'passed :the 'other miachine without inju]ry Or accident. :" The
road on which the cars were traveling was infrequently used and this
evidently caused the truck driver to believe that the way was unob-
structed and he attained a speed unwarranted on a narrow road
surfaced with gravel.
* In cases like the one presented the'-decision frequently rests upon
some small; statement of fact. The truck driver applied the brakes
suddenly, as he said, to prevent a collision. If the roadway betweenR
the sedan. and the cut bank were sufficient to permit thejtruc1 to:
pass unobstructed the' driver was unwarranted in applying his
brakes, thus causing his car to skid. The maps sulbmitted by the
claimant indicate that the truck, after skidding into the sedan,:
righted' itself and passed between the 'sedan and the cut bank' and
proceeded a considerable distance down the road, turning to the
left and running off the roadway, thus demonstrating conclusively
that there was sufficient space between the sedan and the cut bank
to permit the truck to pass' on its: side of the road.

The' amount of damage to. 'thi sedan is: evidenced by estiiiates of
the cost to repair the machine. There is no claim made for ,the
inconvenience to the people':in the machine or for transporting' it
in its damaged -condition to, a' place where A is could be repaired
While the repair parts' seem to be high priced they are not extrava-
gant for a Packard sedan car.

By the' act of December 28, 1922 (42 Stat. 1066), the head of eachy
Government Department is authorized to consider, ascertain, adjust
and determine 'any claim on account of, damages to and loss of pri.
vately owned property, where the amount' of the claim does not
:exceed $1000, caused by the negligence of an officer or employee lof
the" Government while acting within the scope 'of his employien't.
In this case the driver of the Government truck was an e 0ployee 0f
the Government and was-acting within the scope of'his employment
at 'the time of the collision between 'the truck and the private:y :
owned car.

It is my opinion that the claim of Paul 'Amann in the sum of
$275.76 arises on account of the' negligence f of an eIployee. of the 
United: States, acting within the scope of his employment, andbthe I
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c hinm is, by the approval of the $Secetary to this opinion, adjsied
an ddetermined in the amonunt stated in favor of Paul Amann, of
Livingston, Montana.

Approved:::
OSCAR L. CHAPMAN.

AS-istant Secretary.

IMPOSITION1 OF FINES, UNITED STATES PARK POLICE

Opinion, September 23,1933

NATIONAL PARKS, Bun=rTGs AND REsERvyATroNS-REGULATIONS AND PROCEDURE

GOVEBNING PARK POLICE-IMPOSITION OF, FFINES-PUNiSHABLE OFFENSES

NOr NAMED IN REGULATIONS.

* No statutory authority exists for the imposition of fines upon members of

the United States Park Police who violate the park regulations imposed

- to govern their conduct,-and no particular regulations are prescribed, vio-

lation of which shall constitute a punishable offense;

NATIONAL PABKs-AUTHORITY INCIDENT TO "CHARGE AND CONTROL -ACT OE

* MARCH 3, 1933-ExECUTIVE ORDER OF JUNE 10, ? 1933.

The " charge and control" of the park police authorized by the Executive

order of June 10, I933, to give effect to the Act of March 3, 1933 (47

Stat. 1517), includes the power of appointment, with its incident, the

poweri of suspension and removal, but does not include the power to fine,

such power not being incident to the power of appointment.

NATIONAL: PARKS-ACT OF JULY 1J 1898-INTERPRETATION-FIELD OF OPERATION.

The ordinary and reasonable 'interpretation of the Act of July 1, 1898 (30

Stat. 570), makes it one relating to the admission of the public, to park

grounds, their conduct therein, and thq extent of supervision over such

grounds in that connection, and not to policing. It supplies no warrant

for assessing fines against the members of the park police force for offenses

against the regulations peculiar to them as members of that force.

'COUT DECISION CITED AND APPLIED.

Case of Bmrnap v. United States (252 U.S. 512) cited and applied.

' FAH, 'Acting Solcitor:

Pursuant to your [Secretary of the Interior] request of August

26, I have carefully considered the legality of the proposed pro-

c-eedure for the punishment. of members of the United States Park

Police force who have been found guilty of minor offenses against

the regulations imposed to govern their conduct. This proposed

procedure involves the levying of a cash fine the amount; of the fine

to be deducted from pay, and the offender to remain on active duty.

Procedure substantially the same as that proposed is already in

use within the organization of the Metropolitan Police of the Dis-

trict of Columbia. But authorityjto discipline, members of that

-police force by means* of the imposition of a fine is expressly pro-



:-4J -. D .:BECISIONS' OF THE DE. BTME oTHHE:fERIOR 303.

videdhby'statute -(34.Stat. 2214). ::"There i-s no such authority for-the 
nimposition.of'fines :upon offending me mbers of the -:United States

Park Polie. Themere fact that the.sstatutes'relating' to the Park.

Police :do. :not: authorize the impositioni of fines, whereas those relat--

Ing -to the Metropolitan Police .do,. is inO'itself apossibLeground for'

concluding that the proposed proedure is illegal.: By providing for

.the fning .of .an offending member of the Metrop-olitan Police force,

Congress evidenced. not onlly its intentibut also its.recog-niition of the
possible need:forf the. enJforcemenit of-discipline through the medium

;:: tof .-power t~o :impose. flnes. :and. i-ts recogff-nition of some need of specific

.,authority granting-that power. .By. omitting. a provision regarding;
.:nes in the subsequent legislation' for' the Park Police, Congress may

:b'e said..to.have' evidenced- its intent to deny authority to impose fines

.on ofending members .of that police force.-

.- -Another possible.basis for objection to the proposed inpos-tion- of

fines to Sbe collected:by withholding sufficient port.ons, of theoffender's

salaries is that such a.:withholding of salaries constitutes, in effect,

a. reduction of salariesI unwarrantedI and' illegal because fdefinite

:salaries for the: members of the Park Police force have been fixed

:by- Congress without provision for variance and without: any grant

of authority to assess fines'to be collected therefrom.

e: However, I do not base my opinion upon either of those possible

considerations.
-At common law. severaltypes of punishuent were employed against

'criminal offenders.. One: of those .was, tep.i ,sition' of a fine. No

statutoryaluthority was necessary. 'But that was under a system of

law. inwhich the offenses themselves were not set out in statutes. A

transition, of course, has been made to a rather different -system,

underawhich most offenses are governed by legislative act. It is true 

thatl ;most: of. the common law concepts regarding the: substance of

the' old offenses have been preserved, but the concepts 'relating to

punishment have necessarily .become changed as: a , result of the com-

: on. practice of 'providing specifically for punishient of a certain
kind in connection with each individual offense set out in'-statutory

: form. : :., -:-0:!V>5S>02;
:If a: sta'tute 'defining J an n§f 6 fail§ to -provide specific punish-.

nient, .the courts will usually turn back to the Ommon law practie
to discover, what punishment might be mieted out thereunder. One:

Such possible punishment is the :impositioni of a fine. i But: if the

statute prescribes the method of punishment for the zoffense', as is

usual, that, punishment, and: that alone, may be imposed upon the
:offenderUi :.: . .

In the'statutes.relating to the United States Park Police no par-

ticular regulations are prescribed violation of which shall constitute

:a punishable offense>. However, the<" charge and 0control?'.of the
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Park Police. Isvested in:a director ,(whose functions. axenow included
within those oft the Office of National.Parks, Buildings, and. Reser D
vations of.the Department of the Interior under the ExecutivTe order
of.'June l10,1933,: pursuant.to tlhe,.authority of the. Act of rMarch 3,
'1933 (JT47 Stat. .1517)). Under that delegation of charge and control
there is created the powernto regulate the, conduct of the members of
the force.. Is:.there, then, any. provision for the .punishment .of,
offenders against such regulation? In my opinion there-is. ::With
the"" 'haige and q ;cntr~l"of t1er Pol rce passeQth pwer.
of .appointment. . It is.: well settled that the power to.:remove from
office, in the absence of statutory provision to -the- contrary, is an
incident of .the power to appoint, and that the power .of suspension is
an incident of the power of removal. BUinap- v. United States,.2.52
U.S. 512, 40 S.Ct. 374, 64 L.Ed. 692. : Thus it, appears that the only
reasonable construction of the statutes relating to the, Park Police,
as they stancd,,is-,that they delegate the power of Iregulation to the
officer in charge, but that they themselves set up the punishments
to be inflicted as those incidental to the power of appointment. : The
power to impose a fine is not incident .to the power of appointment.
Such beingo the case,. no sucl ptunishmnent can be imposed in the.
absence of some specific statutory authority.

-It is true, of course, that, dismissal and suspension from office are
not "punishments " within the meaning of that term as used in
the criminal law. But 'neither is the administrative control of the
personnel of the Park Police strictly a matter within the scope of
the criminal law. Yet the analogy is close. 0 Dismissal or suspension
of an offioer'for violation of the administrative regulations governing
him isa as learkly a ".punishiment ? asis. the .imprisonnient,'citizen
forthe violation of a criminal statute. Dismissal or suspension from
office: is not a punishment for violation of the criminal law because
it can not' be; the court has no control over the employment of an
individual citizen. But as to members of the Park Police it is a

:form of punishment, and an effective one, to be meted -out by the
proper authorities.

As to members of that force there are administrative rules of
conduct, for violation of which the punishment might be by dis-
missal, from :, ofe qb:r suspensioin from office or fine, and' so on. As
to individual members of society there are statutory rules of con-
duct .(the "'crimin'al 'l"")' for violation of which the punishment
might be death or imprisonment or fine. 'Equally applicable to
both situations is the well established policy which dictates that,
when certain punishments are specified in the rules of conduct, no
unprescribed method of punishment may be inflicted.

: Nor'does section 6 of the Act of July 1, 1898 (30'Stat. 570) grant.
the authority to imnpose'fines upon members of the 'foree Voffending

.[-loL 
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against the regulations governing their conduct. That section reads
as follows:

That the said Chief of Engineers and the said Commissioners are hereby
authorized to make all needful rules and regulations for the government and
proper care of all the public grounds placed by this Act under their respective
charge and control; and to annex to such rules and regulations such reason-
able penalties as will secure their enforcement.

* Even though the powers granted by this section have come to rest
'ins certa3inofficials: of ,thpe )Office. off National Parks,. Buildings, and
-Reservations of the Depaitment of the Interior, by various' t ranis-
fers :of authority,, and even though, the phrase " reasonable. penal-
ties" may be interpreted to include the imposition of fines, the
statute is not applicable to the present question. The 'ordinary and
reasonable interpretation of that statute makes it one relating to
the admission of the public to those grounds and their conduct'
thereon. The act as a whole deals with the extent of the power of

-supervision over the grounds themselves and does not relate to the
policing of them. Such being the case, the section -quoted can not
be distorted to allow consideration thereunder of the propriety of
assessing fines against the members. of the. Park .Police force for
offenses'agiainsti the -regula1i'ns ~peculiar to them as members 'of
that force.

Thus I am of the opinion that the proposed precedure for the
punishment, by imposition of fine, of members, of the United States
Park Police force, is improper and without the authority of law.

Approved:
OSCAR L. CHAPMAN,

Assistant Seeretafry.

AGRICULTURAL ENTRY OF LANDS WITHDRAWN AS VALUABLE
FOR MINERALS SUBJECT TO LEASE-REPORT FROM GEOLOGI-
CAL SURVEY-PROCEDURE

DFPARTMENT OF THE INTERIORM
GENERAL LAND OFFICE,

:Washington, D.CS.,Septemher 2, 1933.
THE.SECRETARY'OF THE INTERIOR:

'The'"act' of" March 4;' 1983" (47 Stat. 1570), providing for the
agricultural entry of lands withdrawn, classified or reported as
valuable for sodium and/or sulphur, places upon you the burden
of making determinations as to whether or not the disposal, .under
the 'non-mineral public land -laws with appropriate :reservation of
the mineral content to the 'United States,"'of 'lands' embraced in

18
2 6

62-34--Ov. 54-20
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:applications for- permits or leases or in: permits granted, or for
lands withdrawn, classified or reported as valuable for. any minieral
subject to lease, will unreasonably, interfere with operations under
'the various leasing acts.

In order to relieve you of> unnecessary detail in administer-:
ing the act, it is suggested that this loffice ,be directed, in connectioni
with each non-mineral application- where your determination is
necessary, to. call upon the .Geologial: Survey for a report as,.ito
whethuer,m in its. 6p-ini6h, sunch aprppriation: will unreasonab. inter-
fere with leasing operations and, if the Geological Survey. report. be
favorable, .to prdceed thereon withba. view to the allowance of the
application with appropriate mineral reservation to the6 United
States, in. the absence of other objection; but, if the, reportof.: the
Geological Survey be. adverse, to transmit the entire record to, you
for- consideration.

ANTOINETTE FuNK,
Acting ComnimissoXner.

:Approved: September 29, 1933.
:O$GAR L ;KCHIAPMAN,

Assistant'Secretary. : 

HELEN V. WELLS ET AL.

Decided September 3O, 19 -3

MINING : -ACE EN OE :

In an application for placer mineral patent, theE evidence in support thereof,
adduced at a hearing called, consisted of little more than the: finding of a
few fine colors of gold and some black sand in soil and disintegrated bed-
rock on slopes and high lands, and the principal witness for the'applicant
admitted that 89 pans from 15 holes on the land showed only a fraction of a
cent in gold per cubic yard. 1ield, That this showing does not justify the
conclusion that there are ::valuable deposits of mineral upon the. surface ot
the claim, within the purview of the statute. -

MINING CLAIM -DIsCOVERY-PLACER LocATION AND LoDE LooATION-SUPPORTING

It is well- s~ttled- that a .placeer discov~eryj w-ilbnpot-sustain a lode l~oatgonor
of a lode discovery sustain a placer-location, .and a fortiori, a mere possibility
of a lode discovery- Nvill~not sustain a placer claim. : : .:7i 

MINING CLAIM IN NATIONAL FOREST7-TIMBr-EVIDENcM AS TO CIARAGrTER OF
LAND.

'While the existence of valuable timber on a mining claim, though in -a
national forest, in no way qualifies the: locator's rights under the iniaing.
law if he has a valid claim, it is a proper eleneat for consideration in
determining the weight and credibility to. be.attaehed to the testimony in
determining the character. of the land.;: and the fact that the tract eontains



b4l. DECISIONS OF T:HE -DEPARTMENT 'OF" THE INTERIOR

some valuablejtimber- and 'timber that will grow into value, supplies an 
additional reason for .lear and convincing evidence that the land is valuable
for mineral before title should pass from the United.kStates.

CHAPMAN, Assistant Secretary :
Helen 'V. W Wells, as heir, and. for the heirs of. John H. Wells,

deceased, has appealed from so much of the decision of' the Com-
missioner of the- General Lanids Office, dated.I December: 10, 1932, as
rejected her, application CCoeur4 dlAlene. 0131A63 for :patent to the
Bliss claimsand to sp'ecifically desaribd euzac ractsain the: D0,ro-
:thy, Lassie, 'Harvey,' Blanche and Vida placer :claims within the
Clearwater National Forest, Idaho.

The iCommissioner found from the evidence adduced in' protest
proceedings brought by the Forest Service that:-the tracts iabove
mentioned were not valuablejfor placer 'gold, on aecount of which
minerals the locations were made. -The register held the law had
been complied with and recommended that patent issue for the claims
in their entirety.

No specifications of error were filed, but from perusal of appelant's
' rief it, appears' thel Commissioner's 4eei assai~led -or alleged
-errors in the estimation and appreciation of the evidence as to the
value of the land in contest for placer gold. The Commissioner has
:set forth: a rather lengthy summary of the evidence. Only such
facts and circumstances will be stated here as are deemed sufficient
to justify the conclusions reached.

: The testimony and maps exhibited show- that the claims for which
patent :is sought are laid-over lands along: and adjacent to 'the North
ZF ri'or of (Orofino Creek; 'that the' Government. is not' questioiig'the;
mineral. character of land covered by the channels and borders of the
creek, though it seems from defendant's own testimony that it has
b'een twice dredged for gold. It has contested only the Bliss. claim
and ten-acre tracts in other claimis which cover the highlands and
slopes to the ;creek, a few of which tracts havea slight areas close: o the
bed: of the creek or its tributaries. It is the contention of defendant

: that thejlands within thesetracts coveriug.-the highlands and:slopes,
in addition to those, ;in the channels 'of the' creek, contain sufficient
concentration of -placer''gold to warrant its extraction by a hydraulic.
process which it seems involves an estimated outlay of about $35,000.
: As proof of the value of the contested tracts for gold the defendant
offered evidence of panning of material in test pits sunk in soil. to'
bedrock of disintegrated granite, such pit sunk on' nearly all the
tracts .contested, panning from each foot in depth being alleged to
have been made, disclosing, colors of gold and black sand :yielding
qn fire assay sufficient values per cubic yard to mine." The: testimony
-of',defendant shows that these test holes were dug .and 'sampled. for0;

307
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applicant, with the exception of a few instances, by one Newman,
who was the only witness for the defendant that attempted to give
any definite evidence as to the gold content of the tracts in contro-
versy. It is also shown that Newman accompanied two mineral.
examiners for, the Forest Service in their examination of these holes,.
pointing the holes out to them, and had two laborers with him to
clean out the holes to enable the examiners to.test..the-ground. :

'The substance of the testimony. of the two examiners for the F'orest
Service is set forth -in t-he iC nmmissioner's decision. Briefly stated,
it shows that' these holes' were .obt sunk in placer gravel beds';' that
the panning done by them showed no colors on some of the tracts,
and on others a few fine colors which, upon assay, yielded from a
fraction of a cent to, a few cents in gold per. cubic yard, except one
showing of $1.68 per yard on a tract traversed by a creek 30 yards
wide, which tract was not eliminated by the rejection complained of;
that the examiners were of the opinion the tracts were worthless.
for placer mining operations, not only because of the dearth of
values in the samples taken, but also on account of the situation and
character of the ground. The uncontradicted evidence shows that,
in most instances, :the holes, were cleaned to enable the observation
and sampling .of virgin ground. The register's conclusions fthat the
panning was from mud and debris and not truly representative of'
conditions are not justified by the evidence.

The Department agrees with the Commissioner that the testimony
of Newman is vague and uncertain. It is also very plain that his.
estimates of values per yard are not supported by data- given in his
testimony that he has but a nebulous recollection of the number of
colors he- found in the'-pan, or how many pans he took at each pit.:
that he attributes a.value of more than 60 cents a 'cubic yard to certain
tracts where he admitted he had made no tests; and that' he assumes;
in many instances, from the finding of la few fine colors 'and black
sand in soil and disintegoated' bedrock on the slopes and high lands,
such a concentration of gold as would be profitable to exploit.' He'
thought the Bliss' claim presented "era chance", though he adm'its.:
89 pans from 15 holes thereon showed onl;y a fraction of a cent in
gold per cubic yard. The weakness of his testimony is not strength-
ened by any other witness. The testimony of Gransaboe that. the'
mountainous lad iin the locality' would be profitable to work by hy-.
draulicking is shown to 'be mere theory. The specific instance he.
cites is evidently hearsay, and on cross-examination shows that such
placer operations as have been conducted of which he has knowledge
were in channels of the' various creeks mentioned., Other evidence

'of the finding of good colors in' a hole or two in an area where a creek
from the Bliss claim debouches into 'Orofino Creek plainly does not

[Vol.,'
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Justify the inference that there are valuable deposits on the surface-
of that claim.

It is common knowledge among miners that placer gold' in suffi
cient quantities to be minable is usually found in the beds, bars, and
benehes-of gravel along streams or in ancient river channels, and, to a
limited extent, at other places in the- detritus- thatcomes -from,' dis-
integrated, adjacent, auriferous seams and veins. While there is
some suggestion and discussion that such river channels and veins
are present near the land in question, there is nothing definite or
persuasive mentioned to substantiate it.

The appellant urges the Department to attribute greater weight
to the conclusions of the register, who saw the witnesses and heard
the testimony. The register's decision shows on its face that he
based his conclusions at least in part on facts averred by him to be
within his own knowledge; but nowhere, mentioned in the,:testi-
mony, and on a newspaper clipping from a local paper relating to

the discovery of a valuable quartz vein which the register avers is
in the locality of the land. Speaking of this assumed discovery, the
Register inquires: "Why not allow her (the claimant) to have the
hillsides and give her a chance to uncover a ledge? "' It is well
settled that a placer discovery will not sustain a lode location, nor
will a lode discovery sustain a placer location. Cole v. Ralph (252
U.S. 286, 295); E. Ml. Palmer (38 L. D. 295) Layman et al. v.' Ellis
(52 L. D. 714).. A fortiori a mere possibility of a lode discovery will

'not sustain a placer claim. The register was plainly in error in
going outside the record in. the proceedings and in applying the law
in reaching his conclusions; moreover, his' inferences from the evi-
dew lo -not seem warranted, and the-decision-lacks the weikht that'
otherwise might be attributed to it.

'The Government offered evidence of the amount of white pine,
cedar, larch and fir timber on each tract in controversy, and to- the
4efect that such of the first two species mentioned of merchantable
size is now marketable and other stands will grow into value, and
that the marketable timber forms an essential part of twenty
million board feet on these claims and neighboring land, consti-
tuting what is termed a logging chance. While the existence of
valuable timber on a mining claim, though in a national forest,
in no way qualifies the locator's rights under the mining law if
he has a valid claim (see United States v. Deasy, 24 Fed. 2d, 108),
it is a proper element for consideration in determining the weight
and credibility to be attached to the testimony in determining the
character of the land. E. M. Palmer (38 L. D. 295). No bad faith
is charged or proven in this. case, nevertheless, the fact that the
ttraets in -controversy contain more or less valuable, timber and tim-
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ber that will grow- into value, supplies an additional reason for. clear
and convincing evidence that the land is valuable for mineral
before title should: pass froin the United States. It is:the conclh-
si~on of the Department that such evidence has not been adduced'.

The Commlissioner's decision should be, and is, hereby,

INDIAN LIFE INSURANCE POLICIES

Opinion, October 1J4, 1933

INDIANS-FIVE CIVILIE7D TUMaEa TausTs-IrssuaANCE-ACT OF JANUARY 27,

:1933.

The Act of January 27, 1933 (47 Stat. 777), in so far as it relates to the-
*ecreation of trusts out of the restricted property of Indians of the Five
Civilized Tribes, is without application to life insurance policies or annuity
contracts.

FIVE CIvPIZED TMBES tSEC. 2, &ACT OF JANUARY 27, 1933-LEQIsLATIvE IN N
f : :TBitSTS.:. :,: : -

Had Congress in mind insurance or insurance companies when it enacted sec-
tion 2 of the Act of January 27, 1933, the authority granted would not
have been confined, as it was, to the creation of "trusts," to be adminis-
tered by " incorporated trust companies or such banks as may be authorized
by law to act as fiduciaries or trustees."

T.RuSTS-INSURArcTCE-DISTINouIS:ING' oFEATURES:

In a policy of insurance and in annuity contracts: no trust is created, the
relations of the parties being those of debtor and creditor, the premiums
paid belonging absolutely to the insurer, in consideration for which it
binds itself to pay a given sum or sums according to the terms of the
policy it has issued to the insured.

FIvE CIVILizED TRIBEs-AcT OF JAitUAEY 27, 1933-AuTHOan' OF SEcrAaY OF

THE INTEROR OVEr RESTRICTED FUNDS.

While the authority-granted the Secretary of the Interior by section 2 of the
Act of January 27, 1933, being confined to trusts, does not contemplate
or include life insurance policies or annuity contracts, it does not follow
*that the Secretary is nowhere clothed with authority to permit Indians
of the class named in the Act to purchase* annuities or life insurance out
of restricted funds,' section 1 of said Act placing such funds tunder his
jurisdiction and control until April 26, 1956, "subject to expenditure in
the meantime for the use and benefit of the individual Indians to whom
such funds * * * belong, under such rules and regulations as said
Secretary may prescribe", thus conferring a broad discretionaryNpower
upon the Secretary over expenditure of the funds of these Indians, includ-
ing authority to permit any such Indian to purchase life insurance or an
annuity, if the Secretary determines it is for his benefit so toQ do.

MARGOLD, Solicitor-:.-

At the suggestion of the Assistant Commissioner of Indian Affairs,
my opinion has been: requested as -to whether the provisions of the
act of January 27, 1933 (47: Stat., 777),. relatingY-to the creation of

:t [tVOL.
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trusts .oout 'of the restricted funds :or other propertyI beongng to
Indians ;of the Five Civilized. Tribes in Oldahoma, apply .toi life

ihsurance policies.. - - -

Numerous applicati'ons have, been received; from various nisur-
ance comipanies involving'not: only ordinary life insurance but also:

single premium and annuitt contracts, and it appears that the Super-

intendent for the Five Civilized Tribes has taken the position -that

it, is necessary for such comnpanies -to meet the& requirements of the

act of January 27, 1933, su-pra, and the regulations prescribed there-

E under, governing the creation -of trust. estates. - .
; .Section I of the. act, of January 27, 1933, su-pro, deals with the

restrictions applicable to the Indians of the Five Civilized Tribes,

and sections- 2 to 7 inclusive deal with the creation of trusts. Sec-

tion 2 is the authorizing section, and so far as material reads: -

The Scretary of the-Interior be, and he is hereby, authorized to permit in
his discretion and-subject to his9approval, any Indian of the Five Civilized
Trib over-the aged of twenty onevyearsbaving,,restricted funds or other
property subject to the supervision of the Secretary of the Interior, to create
and establish, out of the-restricted funds or other property, trusts for the
benefits of such Indian his hdirs; or other beneficiaries designated by him, such -
trusts to be created-y contracts or agreements by and between the Indian and
incorporated- trust companies sor such banks as-may be authorized by law to
act as fiduciaries or trustees: - * * .-

It is significant to note that the..statute makes no mention of. in-

surance, or insurance companies and it is evident that Congress did

n:ot have in mind' this class .of business; otherwise; the authority
granted would not have: been confinedf as: it is,:. to; the creation, of

"trusts?' -to be administered.-by "incorporated trust companies or

such banks, as may be authorized by. law to act as fiduciaries or trus-

tees.d" -~ -The insir-amhe com f-nytin the;ordinary lifel insurance-policy,:
f w-het~her:the.:premniums thereunder are payable in .single or periodi :

installments, is not a trustee for the policy holder. So far frot

becoming a trust fund, the premiums paid belong absolutely to the

insurance company in consideration of which the company binds-

itself to pay a given sum according to the terms of the policy to the-

persons in whose favor the policy is granted. oN trust is, created,-

the relation between the parties being that of debtor and creditor

with their respective rights. governed by the provisions of the policy,-

and this is true even though the policy be of the tontine type,.under ,

which the policy holder participates in an equitable apportionment

of the surplus and profits of the insurance company., Everson v.

Eq itable Assu-rane Society (68 Fed. 258, affirmed, 71 Fed. 570) ;

Equitable Life Assuranee Society v. Brown (213.U.S. 25),; ES
able Life Assaurance Society v. Weil (103 Miss.. 186, 60 So. 133);

T0 wneHent v. Equ-itabl& Lifa' A-ssu-r ne S-odety ( 263 Ill. 432,- 105
N.E. 325). So also of an annuity contract, which has -been defined

:31t" l; ea --
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as an 'obligation to pay the annuitant a certain sum, of money. at
stated times during life or a specified numb er of .years in considerae 
tion of a gross sum paid for such obligation. Chishool v. Skield8
(66 N.E. 93, 94); Toww of Hartland v. Damnon's Estate (156 Atl. 518,
623). Such a contract possesses- none of the elements of a trust.
I;(in'ir'e -ollrn,39:N.E. 629 in;re Tomste,. 147 N.Y.S..@, 554;
Reid v. Brown, 106 N.Y.S. 27).

I find no difficulty in holding that the act of January 27, 1933,
in so far as it relates to the creation of: trusts out. of the restricted
property of Indians of the Five Civilized Tribes, is'without applica-
tion to life insurance policies or annuity contracts. It does not fol-
low, however, that the Secretary of the Interior is without authority
to permit these Indians to purchase annuities or life insurance from
their restricted funds. Section 1 of; the act of January 27, 1933,
places such funds under the jurisdiction and control of the Secre-
tary of the Interior until April 26, 1956, subject to expenditure
in the meantime for the use and benefit of the individual Indians
to whom such funds * * * belong, under such rules and regu-
lations as said Secretary may prescribe.". Broad discretionary;
power is thus conferred upon the Secretary in the matter of the
expenditure of the funds belonging to these Indians, and this' obvi-
ously extends to and includes the authority to permit any such
Indian to purchase life insurance or an annuity whenever the Sec-
-retary finds that it is for his benefit so to do. The authority of the
-Secretary is, of course, discretionary, and he may grant or withhold
his consent. The right to withhold consent includes the right 'to
impose conditions. Sunderland v. United States (266 U.S., 226);
U- titSa tees.v. 1BroAivn ' (8-Fed- 2di464) . ' Acordingly,, if 'o se£ t
be: given in' any case, the Secretary may impose 'such conditions asiA
he may' deem advisable for the protection of the. interests of -the
Indian.

Approved:
OSCAR L. CHAPMAN,

Assistant Secretary.

MURIEL MUSSER

Decided October 24, 193.:

OIL AND GAS LANDS-PROSPECTING PERMIT APPLICATION-NAVAL PETROLEUM

RESERVES NOS. 1 AND 3.

Under the Department's instructions of May 1, 1924, lands located 'wthin
-one f mile ofPteee r b udes :'bf i troteiain RmervesMNo I
and 3 are not subject to filing under section 13 of the Act of February 25,

:1920 (41 Stat. 437).
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O, AND GAS LANDS-APPLICATION FOR PROSPECTING PERMrr-PRIOR ERRONEOUs

ACTION NO JusTIFicATioN FOR LATER SImIAn ACTION.

The fact that there are instances where oil and gas permits under section 13

of the Act of February 25, 1920, have been erroneously granted in the past,
supplies no justification for later similar erroneous action.

WALTEns, FWst Assistant Secretary: 

Muriel Musser has appealed from a decision of the Commissioner
of the General Land Office dated -May 12, 1933, holding for rejection
her oil and gas application, filed June 1, 1932, for prospecting
permit under section 13 of the act of February 25, 1920 (41 Stat.
437), for the S½/2 Sec. 12, T. 30 S., R. 22 E., M.D.M., California,
on the ground that said land is -within one mile of a naval petroleum
reserve. [Naval Petroleum Reserve No. 1.]

Applicant has filed a brief in support of her appeal, which has
had careful consideration.

The Geological Survey, in report dated December 14, 1932, advised
that said land is within one& mil'e -f.9a~val' Petroleum Reiserve No. 1.

Under the Department's instructions of May 1; 1924, lands located
within one mile of a petroleum reserve are not subject to filing under
section,13 of the act of February 25, 1920, supra.

In her appeal applicant states that a permit was granted to Robert
Hawxhurst, Jr., for lands similarly located since the order of May 1I
1924, and that to deny her application would constitute an unreason-
able and unjust discrimination against her. Applicant also referred
to other permits granted prior to the order of May 1, 1924.

The permit granted to Hawxhurst, Jr. (Sacramento 027179) was
through inadvertence, and said permit was. on April il, 1933, held
for cancellation by the Commissioner of the General Land Office.-

Thefact that permsit lave-be onX .rebus y granted on.smilrily;
locatei3 lands would not be a justification for granting the permit to,
applicant.

It is now the established policy of the Department not to grant
permits within one mile of a, naval petroleum reserve, and for that
reason an exception can not'be made in the instant case. Said appli-
cation must therefore be rejected.

The decision of the Commissioner appealed from is correct and is'
Afflrmed.

]MlURIEL IM[USSER

Motion for rehearing of the Department's decision of October 24,
1933 (54 I.D.), denied by first Assistant Secretary Walters, March
29, 1934.
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IRANSFER OF NATIONAL MONUMENTS LOCATED IN NATIONAL
FORESTS

Opinion, October 24, 1933

NATIONAL MONIiENrTS IN NATIONAL FORESTS-EXECUTIVE OiEmn. OF JUNE 10,

1933, " UNDER; ACT or :M cH- 3,;:' 1983-I:nax, TaAnsE FFECvi-

RESULTING STATUS..

Executive Order No. 6166 (dated June 10, 1933, effective 60 days later),
issued under authority of the Act of March 3, 1933 (47 Stat. 1489), which,
among other things, transferred administration of national monuments

: located in national forests from -the Department of Agriculture to' the

Office- of National Parks, Buildings and Reservations, contained the

: .proviso, ":except that where deemed .desirable there; may be excluded
from this provision any * * * reservation which is chiefly employed
as a facility in the work of a particular agency." Reld, That in .the

' absence of any action taken regarding this proviso during the 60-day

period following- June 10, 1933, ,the. order became- effective -on August 10,
1933, and the status of this agency and others within the scope of the

order became crystallized, so that subsequent changes could be. effected
only through further action by the President or Congress.

MARGOLD, Solicitor:-

You [the Secretary of the Interior]. have asked for my opinion

on the attached' letter of September 29, 1933, from the Secretary

,:of Agriculture, in which certain data are presented for.your con-

sideration in support of :the request made therein that the fifteen

: national monuments located in national forest reserves and hitherto

administered by the Agriculture. Department be excluded from the

operation of Section 2 of Executive Order No. 6166, dated June 10,

1933, which consolidates all functions of administration of national

V; i mients~in -an. Offire -ofe, Ntional0'lt Pak, Buildings --and Reserva-

thins' in the Department of the Inteior.

-'The provision of the Executive Order on which the Agriculture;

Department relies and upon which it' bases its request reads as

follows:

t 0* * 0:except that where deemed desirable there may be excluded from this

provision any public building or reservation ~whidh is chiefly employed as a

'facility in the work of a particular agency. * * *

The language of this excepting provision does, not of itself operate

to exclude any particular building or reservation from the transfer

and consolidation, and the only way this provision can become opera-

; tive is by a mutual understanding: by, or an agreement reached be-'

tween, the departments involved, on a showing that a particular

building'or reservation is in fact chiefly employed as a facility':of a

- particular agency. Therefore in the:absence of any agreement in

ithe matter prior. to he- efl'ctivedte dAf 'the Excutive.-Od;-ti@
status of these national monuments as of, and after, the effective date

of the order must be that they were transferred as directed.
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The Secretary :Qof Agriculture submits various reasons why the
administration of these national monuments should be continued
under the Department of Agriculture. These are given in his letter
as follows:

First,'a change inm-the administrative satatus.of these fifteen areas would not
result in jany saving of public .funds- but evidetly .would entail incfepsed
costs of administration.

Second, the change would not be productive of increased efficiency in the man-
agement of public properties or service to the public, but by substituting two
administrative jurisdictions for one would create new complications of Federal
administration.

Third, the lands embraced within the fifteen National Monuments involved are
also under withdrawal for National Forest purposes, this, duality of with-
draival being specifically recognized in the proclamations by which fourteen of
the- Monuments were created, 'and by long- established legal and administrative
interpretatiOn in relation to the fifteenth Monument. The function of National
Fdtd~t: administration-in relation to- the fiftecn.area$sisneither.tra-nsfer-rd.nor

"abrogated by the Executive Order of June 40, 1983,' hence remains vested in
this Department.

He concludes by suggesting that-
The most practicable and satisfactory adjustment of this matter would be

to recognize and classify the fifteen areas as facilities essential to the work
of this Department, or to the redemption of the responsibilities imposed upon it
by' law; Isuch action, under the provisions of Section 2 of the Executive
Order, operating to exclude the areas from the general provisions of the Order.
I recommend that course to your favorable consideration.

Whether or not these national monuments, due to-their dual status
as both -national forests and national monuments, may be ;more
: efficientlyadministered under the jurisdiction of the Agriculture

Departent, than by the Interior Dapavtmet. is not for. legal deter-
minatinon .but should be considered administratively. Therefore, as
to this phase. of. the. presentation I. donot intend to express an opinion
herein. It appears clear, however, that the dual aspect of these
reservations -pointed out by the Secretary of Agriculture does not
fromj.the legal standpoint make their administration for national
monument purposes by the Interior Department impossIble or im-
practicable. In this connection I am advised informally by the Office
of' National Parks, Buildings -and Reservations that the obstacles
pointed out to satisfactory administration of these areas by an:
agency other than the: Agriculture. Department are not insurmount-

:able from the administrative standpoint.and that the same principle
of separation of administration can be employed that has been fol-
lowed in the case of the Bandelier National Monument in New Mex-

ico, which was transferred from the Forest Service of the Department
of Agriculture to the Office of National Parks, of, the Interior De-
partment a little over a year .ago. See- Executive Proclamation No.
-199, dated February 25, 1932.0 More recently the same principle;

03I&2
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of separation of administration has been emploved under reorgainiza-
tion of Government 'agencies in connection with the Lee Mansion'
at Arlington, -Virginia, which hash been separated from the nationdl'
cemetery, under the administration of the War Department, and
placed under the jurisdiction of* the Office of National Parks of the
Interior Department on account of its unusual historical qualities.
See Executive Order No. 6228 dated 'July 28, 1933, supplementing
Executive Order No. 6166 dated June 10, 1933.

The Executive Order of June 10, 1933, by its terms did not go
into effect until 60 days from its date, and in my opinion the Pres-
ident intended that any exceptions to be made under the excepting
clause should be agreed to between the 'Departments involved within
the 60-day period. After the effective date of the Executive order.
the status of all agencies transferred or consolidated became crys-
talized, and changes can be effected only through further action by
the President or Congress. - V

It is therefore my conclusion that these national monuments were
transferred to the Office of- National Parks, Buildings and IReserva-
tions, on August 10, the date on which the Executive order became
effective, there having been no prior agreement between' the two

* Departments which served to exempt these monuments from the
scope of the order.

SALE OF ELECTRIC ENERGY FROM HETCH HETCHY POWER
SITE, CALIFORNIA

Opinion, October 27, 1933

-PowE RI-'- HET CH 33HErftIY-SALEz OF ELETRoc ENERGY ,BY CITk AND COUNTY

or SAN FYEANoISCO TO PRIVATELY OWNED UrTLITY COMPANY.

-Electric energy produced by a power plant to be erected on the Hetch Hetchy
site by the city and county of San Francisco may be legally sold by tie
municipality to a priyately-owned electric utility company. only upon condi-
tion that such power will be consumed by the company and not resold or
redistributed, since the Act of Congress granting the site, etc. (38 Stat.
242), contains a prohibition against the grantees' selling or letting to
any private corporation the right to sell or sublet the electric energy sold
or given to it by said grantees.

MARGOLD Solicitor:

You [the Secretary of the Interior] have requested my opinion
as to whether electric energy produced by a power plant to be
erected on the Hetch Hetchy site by the city and county of San
Francisco may legally be sold by the municipality to a privately-
owned electric utility company.

The rights and obligations' 0f the city and county of San Fran-
cisco-in this connection depend upon.the Act of December 19, 191a



54] DECISIONS OF THE DEPARTMENT- OF THE. INTERIOR 317
0 0 ; R ; ; X: i 0 : i Q ;rth EP er -e o 1 ;Of

0(8 Stat. 242), 'commonly known ask the Raker Act. Section 1 of
the act states that the grant to the city and county of San Francisco
is made; among other purposes "for the purpose of constructing,.
operating, and maintaining power and electric plants, poles, and
lines for generation and sale and distribution of electric energy."
Section 9 (1) of the act states, that the grantee, after making pro-
vision for certain :requirements ::of the Modesto and Turlock Irri-
gation Districts, and municipalities therein, may "dispose of any;
-excess electrical: energy for- commercial spurppses" Section .9 (am)
further: refers to the development: of electric power for "commercial
use." : It is therefore reasonably clear that it was contemplated'by
Congress that under certain circumstances power, developed at
IHetch Hetchy should be sold to private companies.
' - Section 6 'of the act, however, provides as follows:

That the grantee is prohibited from ever selling or letting to any corpora-
tion or individual,. except a municipality or a -municipal water. district or
irrigation district, the right to. sell or sublet the water or the electric energy
sold or given to it or him by the said grantee: Provided, That the rights hereby
granted shall not be sold, assigned, or transferred to any private person, cor-
-pdration,-or association, and in-case of any 'attempt -to'o sell,; 0assign, transfer,
or convey, this: grant shall revert to the Government of the United States. -

I wish particularly to emphasize the fact that this'section pro-
hibits, not only the transfer by the municipality of its right:to sell
the energy produced in its. plant, but also its- transfer of any right
to resell or sublet any electric energy which it may sell to a private
company. - - - .
- Since the city -and county of San Francisco- may properly sell
power so developed to a private company if the company is going to
eonsume- it, but since the sale would clearly not be proper :if it ex-
pressly included any right in the purchaser to resell or sublet the
power, it is my opinion that the municipality would violate the act
if it were blindly-to sell energy to a private company which notori-

' ously uses electric power for resale rather than for consumption.
I therefore suggest that Mr. Burkhardt be notified that the city
and county of Sant Francisco may sell electric power developed at
the Hetch iletchy site to a privately-owned electric utility company
only:if- the municipality first receives convincing assurance that all
such power will be consumed by the company. and will in no instance
be resold or redistributed.

Approved:
OscAR L. CHAPMAN,

: Amsistant Secretary.
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COAL LA1D, REGULATIONS (CIRCULAR 679) AYMEDED:-:
LIMITED LICENSES&TO MINE COAL

REGULATIONS

[Circular No. 1314J

DEFAzTMNT' OF THE INTEIOR,

GENERAL LAND OFFIC ;
Washingto, .D.C., October,30, 1933.

REGISTER6, UNITED STATES LAND OFFICES:

Section 8 of the act of February 25, 1920 (41 Stat. 437) authorizes
the Secretary of the Interior'to issue under such regulations as lhe
may prescribe in advance limited licenses to individuals and associ-
ations to mine and take coal from the public lands for their own use
without payment of rents or royalties.

In order that the purpose of this provision may be made-use of to
the fullest extent during the national emergency andc government-
owned coal made more easily available .for relief, authority may be
granted by the Secretariy of the Interior to the recognized estab-
lished relief.,agency of any State, upon its -request,-to ake govern-
ment-ownei6coaldeposits wih'the State inlocalities where needed
to supply families on the rolls of such agency who require coal: for.
-fuel for their homes and who are unable to pay for same.

The State agency may, directly or. through -its county branches,.
designate the lands to be mined in tracts of not more than 40 acres,
by legal subdivisions if surveyed, of vacant public lands, or lands in
which the coal deposits are owned by, the United States, provided'
arrangements are made .with 'the surface owner for protection from:
daage to his cropds and-improvements on- the. land.. Such tracts

shall be selected -at points convenient to supply the families in the'
locality thereof, and each family shall be restricted to the amount of
coal actually needed for its use, which in noacase shall exceed 20: tons.

:Coal may be taken from such' tracts only by those given written
authority by the relief agency, and all mining shall be done pursuant
to permission and under'the supervision of the county' relief agency
or; such other agent as the State relief agency may provide,, and all-
Federal and State laws and regulations for the safety of miners, 'Pre-
vention'of fires :and' of waste, etc., shall be observed. The lrelief'
agency shall see that the premises are left in a safe condition' for
future mining operations. ..

The- local relief agency may take :oal from available land, prior
to issuance of license, but within 5 days after commencement of'

A See 47 L.D. 489, and Circulars 809, 922, and 1193.

[~Vol.
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removal bf coal 'therefrnim, shall file in the local United States' land
offce- of the district wherein the' land is- situated' an' application for
license, wiich shall be forwarded with appropriate recommendations
by''the register to the Commissioner of the General LandOfice,
w'ho will report to the Department whether the records of lhis office:
show any objections to granting the license.' If no such objections
appear and if the application is: otherwise regular, a license will be
granted as provided by existing regulations. 'Payment of filing-fees
WIe ie 'e ..,.: ga ioniom teiap can oa l s.-
the relief agenecyr may continue to take the coal.

FRED W. JOHINSON, Commissioner.;
Approved:

HAROLD L.IcKEs,
Secretary.

DIVESTING THE UNITED STATES OF TITLE TO PART OF ORIGINAL
LOT 9, SQUARE 406, IN THE DISTRICT OF COLUMBIA

Opinion, Octoberso,; n33-

NATINAL C VAES5Y BUILDINGS> 7AN'XSD RE yAvrIolas-CoyyFvAT;Eorse OF .hE: nY: 
DIRmCTO-TILE: OF UNITED STATES NAKED ONLY.

Request having been made by. the' ostensibly proper parties, the United
States, by duly constituted agent, is warranted in executing a quitclainm
deed to real property which, in: 1794, withi good title thereto, it sold to
private parties, through .its commissioners empow-ered to do so, and'was
paid in full, the deed, if executed and delivered, never' being recorded,.
leaving record title to the property standing in the name of the United
States.

NAIoNAL"' P~aBnS,'; BUiLlDINGs,' AND REsvktonNS CONvmEANCE', OF -TITLE ON

BEHALF OF THE UNITED STATES-AUTHORITY OF DIREcTOR-ExEOUTIVK
ORDER OF JUNE 10, 1933.

The Director of National Parks, Buildings- and Reservations, by virtue of
authority conferred upon him by 'Executive order of June 10, 1933, suc-
ceeds to the authority originally conferred by Congress upon the' commis-

:sioners empowered to sell and eonvey lots of the Government in the Dis-
trict of Columbia, in so far as authority to convey title on behalf of the
United States is concerned, including execution of a quitclaim deed.

MARGOLD, Soliitor: :

-Yofti [the' Secretary of the Interior']' have- submiitted to me for
opinion 'certain questions §submitted by the 'Director of National
Parks, Buildings and: Reservations, relative to the, desirability of
execution of a quitclaim deed by the Secretary of the. Interior for the
purpose of assisting in the correction of the title to lot.15 -in the sub- f
division of .part of the original lot 9. in square 406,I District of
Columbia.,

0-33:q
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rThe land 'rec'ords of the District of Columbia as! show by the
abstract dated July 23, 1932, and prepared b ' Charles W. Stetson
vice president"and title officer of. the District Title Insurance Com-
pany, disclose that the outstanding legyaltitle is in the United States
-f Amierica,. After the limits of the District, of Coluiibia weire
located' a division of lands was ma de between the original proprietors
and the United~ States Commissioners. Lot 9 in square 406 was
allotted to the United States on -Maoy3, 1~l792, as shown by the original

diision sheet of Ithis square, on, file'hii the offce of the: Surveyor, for
the Distri~ct of Columbin. Ledager 5pae4,Accutso omis
si~oners of Federal City, shows payment f or lots 9 and 10 in square 406,
on May 23, 1799, and that said .lots were purchased by G~eorge. and
Andrew Thompson. In accordance with an act of May 30, 1908 (35
S tat. 5414), a commission was appointed to investigate the title of the
United States to lands in the -District of Columbia, and in Senate,
Report No.. 907, 62d Congress, Second Session, there- is set forth at.
page 32 the following history of the lot, abov e described':

square 406, Lot 9, This lot Was assigned to the public on division. In Sales
Book No6,Ls7hs a memiorandum lof th& al of- Lots 9 and 10, in-Square
406, to George and~ Andrew Thompson, June: 25th, 1794, at a price of 220

pounds sterling. There is a charge of this amount to Geofge and- Andrewv
Thompson at page 183 of Ledger A on then above date. The account is carried
to page 48 of Ledger B, and owing to delay- in payment these lots were 1 adver-
tised fori sale 'June 8th, 1797. They were, however, withdrawn, Iand on May
23rd, 1799, George Thompson paid the balance of the account, $488.95. He d'd
not take out certificates for the lots, although he entered into a form of agree-
ment dated February 13th, 1801~ -with his co-purchaser (Liber. F, Vi olio -197),
hy, which .ot -9 -wasp ae yAde n:Lt1 by-'George. The latter
assigned his lot to James McCormick, who took out a certificate dated:June
7th, 1811, recorded in Liher AC Folio 54. Nothing appears, however, of record.,
showing that Andrew Thompson took .out a certificate fhr Lot 9. *There seems
to be no question as to the sale or payment for th's lot, bu t tile legal title was
never conveyed and is still outstanding in the, United States.

It. is" possible that, a conveyance of lot 9~ was made to~ Andrew.
Thompson, but he failed to record the deed. There ap~pears to. be no

- usin about, the pu rchase of the land and ]payment of the purchase,
pieand .there ino drcproo thtthe dee was not 'eXecuted

and-. delivered. -With~ this., state -of fas the. qustiQ,1 tha- arise:
are (1) would a transfer by a quitclaim deed of the land: in' quetio n
be-- inimical to the intere6st of th e United States, .and (2) is authority
vested in'the Secretarv of the Interior or some other- officer, to ex-
ecute: a q4uitclaim deed 2 'If-the United States sold lot 9q to, Andrew
-Thompson and- received payment in full of the purchase. price, there
was alegal necessity setup for itto convey the landbhy appropriate
instrument, and lapse -of time w ould not relieve it of this-~ obligation.
The United States having received the consideraton, agreed to- for
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the lot soon after the sale, it would lose nothing by making a deed
at this time.

The authority to execute the quitclaim deed is partially settled
by the decision of the Attorney General. (See 29 Atty. Gen. 1).
In the decision the law concerning the conveyance of salable lots
in the District of Columbia is discussed and he concluded that a
quitclaim deed executed by the Chief Engineer of the Army would
be valid. The deed referred to by the Attorney General was to be
executed pursuant to the act of March 2, 1867 (14- Stat. 466), to
correct the record evidence of title where the contract of sale was
in existence but not recorded within the time allowed by law.

Under the provisions of the act of Congress approved July 16,
1790 (1 Stat. 130), three commissioners were appointed and appar-
ently empowered with the authority to sell and convey salable lots
of the Government in the District of Columbia. This authority
was set forth in the act of Congress of May 2, 11802 (2 Stat. 175),
and the act of Congress approved April 29, 1816 (3 Stat. 324).
This authority was transferred to the Chief of Engineers, United
States Army, in accordance with the provisions of the act of'Con-
gress approved March 2, 1867 (14 Stat. 466); then to the Director
of Public Buildings and Public Parks of the National Capital by
the act approved February 26, 1925 (43 Stat. 983), and finally to
the Office of National Parks, Buildings, and Reservations under the
Secretary of the Interior, by the Executive order of June 10, 1933.

Section 2 of the Executive order provides, among other things,
that:

All functions of administration of public buildings, reservations, national
parks, national monuments, and national cemeteries are consolidated ih an
Office of National Parks, Buildings, and Reservations in the Department of
the Interior at the head of which shall be a Director of National Parks,
Buildings, and reservations; except that where deemed desirable there may be
excluded from this provision any public building or reservation which is chiefly
employed as a facility in the work-of a particular agency. * *

The 'functions of the following agencies are transferred to the Office of
NationaP Parks, Buildings, -and Reservations of the Department of the Inte-
rior, and 'the agencies are abolished: * * * Public Buildings and Public
Parks of .the National Capital * *

It is my opinion that it is not inimical to the interest of the
United States to make a quitclaim deed to lot 15 in the subdivision of
part of the original lot, 9 in square 406 in the District of Columbia
and that the Director of National Parks, Buildings and Reservations
is the officer- authorized to make such a conveyance.

A form of quitclaim deed should be used in' which the grantor is
designated the United States of America, by Arno B. Cammerer, and
the grantee should be the heirs,: devisees or assigns of Andrew

182662-34-VoL. 54-21
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Thompson. The form of acknowledgment should be that prescribed

by section 151, page 358, of the Code of the District of Columbia.

Approved:
OSCAR L. CHAPMAN,

Assistant Secretary.

ALLOTMENT TO THE DEPARTMENT OF THE INTERIOR OF SPACE
IN THE NEW POST OFFICE DEPARTMENT BUILDING

: 3: - ,9 Opinion, November 6, 19V33

WoRDs AND PHRASES-INT'RnPRETATION OF STATUTES.

Thereis a clear distinction between administration of a Government build-

ing, meaning supervision and maintenance, and the allotment of. space

therein, and these functions have been given distinct treatment by Congress,

as appears from the Act of February'26, 1925 (43 Stat. 983), and by the

courts (see In re Lymvsn,' 55 Fed. 29).

SUPERVISING ARaoITECT OF THE TRE-ASuRY-ScorE OF AUTHORITY AS TO PUBLIC

BUILDINGS IN DISTrICT OF. CoLuIMBIA-TRANsFER OF OFFICE-1EFEofT.

'Among the. duties laid by Congress upon the Supervising' Architect of the

Treasury has been that of passing upon designs and estimates of pro-

jected public buildings, but that official has never had control of the

allotment of space in the Federal .buildings in the District of Columbia,

and hence neither the newly created Procurement Division (to which the

o'Office has been transferred), the Treasury Department, nor the 'Post

':Office Department, can have acquired any such power by transfer from

the Supervising Architect.

OFFrIE OF PuBLIC BuiLDINGS AND PUBLIC PAREs-AcT or FEBRUARYs 26, 1925-

AUTHORITY RESERVED TO PuBLn BUILDINGS COMMISSION OVER SPACE

ALLomrEr NT.

The Act of: February 26, 1925 (43 Stat. 983), vested in the Office of Public

Buildings and' Public Parks of the National Capital broad powers of
maintenance, care, custody, policing, upkeep and repair of public buildings

in the national capital, but provided that nothing contained in the Act " shall

be held to modify existing law with respect to the assignment of space

in the public buildings in the District of Columbia by the Public Buildings
Comission ", from which it is clear that when Congress centralized, the

administration and policing of many Government buildings in the Office
of Public Buildings and Public Parks of the National Capital, it expressly
negatived any intention to disturb the complete control of the Public Build-

'ings Commission over the allotment of space in all except certain desig-

nated public buildings in the District of Columbia, vested in the Commission

.:by the Act of March: 1, 1919 (40 Stat. 1269).

OFFICE OF Puntrc BUILDINGS AND PUBLIC PARKS-EXECUTIVE OBDER OF JUNE

10, 1933--SUccEssoRsHnP.

Thle. Office of National Parks, Buildings and Reservations succeeded to all

powers and functions of the Public Buildings Commission by Executive

Order No. 6166, promulgated June 10, 1933.

[Vol.
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MARGOLD, Solicitor:
Pursuant to your [Secretary of the Interior] request of October

23, 1933, I have considered the legality of the proposed assignment
by the Office of the National Parks, Buildings and Reservations of
space in the new Post Office Department Building for use and
occupancy by the Department of the Interior.

The Post Office Department and the Office of National Parks,
Buildings and Reservations appear to be in some doubt whether
the general authority of the Office to allot space in public buildings
extends to the new Post Office Department Building because of the
presence in section 1 of Executive Order No. 6166, promulgated
June 10, 1933, of the following sentence:

The Office of the Supervising Architect of the Treasury Department is
transferred to the Procurement Division, except that the buildings of the
Treasury Department shall be administered by the Treasury Department and
thb administration of post office buildings is transferred to the Post ffice
Department..

In my' opinion there is a clear distinction to 'be taken between
"administration" of a building,' meaning supervision and main-
tenance, and "allotment of space ", and -therefore this provision
does not deprive the Office of National Parks, Buildings and Reser-
vations of authority to allot space in the new Post Office Department
Building. 

The position of Supervising Architect of the Treasury Depart-
ment appears to 'have' been created by the appropriation act' of
March 14, 1864 (13 Stat. 22, 27). No statute has defined or set
forth this officer's duties and scope of authority, but from time to
time statutes have vested him with various miscellaneous Ipowers.
Among his duties has been that of passing upon designs 'and esti-
mates of projected public buildings. (R.S. sec. 3734'; act of June
25, 1910, 36 Stat. 699; 40 U.S.C.A. see. 267).. THe 'has m-ever had
control of the allotment of space in: the Federal buildings in the
District of Columbia, and hence neither the 'Procurement- Division,
the Treasury Department, nor the Post office Department can have
acquired any such power by transfer from the 'Supervising Architect.

The Treasury Department itself has for a long time exercised
control over many public buildings within the District of Columbia
and elsewhere in the United 'States. Thtis by-the act of July 1,
1898 (30 Stat. 614), all courthouses, custom houses, post offices, and
'eother public buildings outside the District of ;Colulbia were declarers
to be under the exclusive jurisdictionn and control df thee Seietry
of the Treasury. 'Likewise, no control of any TTreasury or Post;
Office buildings Was transferred to the Office of Public' Buildings
and Public 'Parks, to Which was, nevertheles, fransferred the e1on-

323'
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trol of the State, War and Navy Building, and the Interior, Com-
merce, Justice, Labor and other buildings.

It seems clear that the sentence from the Executive Order under
discussion was intended to give to the Post Office Department control
of Post Office buildings heretofore under the control of the Treasury
Department, and to keep in the control of the Treasury Department
other buildings which it had theretofore controlled.

But these provisions for maintenance and supervision have no
bearing on the question of authority to allot space. In re Lyman
(55 Fed. 29). That administration of buildings on the one hand and
allotment of space on the other, have been given distinct treatment
by Congress is clear from the act of February 26, 1925 (43 Stat. 983),
which vested in the Office of Public Buildings and Public Parks of
the National Capital broad powers of maintenance, care custody
policing, upkeep and repair of public buildings. Section 6 of this
act provides that:

Nothing contained in this Act shall be held to modify existing law with
respect to the assignment of space in the public buildings in the District of
Columbia by the Public Buildings Commission * *

Thus it is clear, that when Congress centralized the administra-
tion and policing of many Government buildings in the Office of
Public Buildings and Public Parks of the National Capital it ex-
pressly negatived any intention to disturb the complete control of the
Public Buildings Commission over the allotment of space in all
except certain designated public buildings in the District of Colum-
bia which was vested in the Commission by the act of March 1, 1919
(40 Stat. 1269; 40 U.S.C.A., See. 1).

The Office of National Parks, Buildings and Reservations suc-
ceeded to all powers and functions of the Public Buildings Commis-
sion by Executive Order No. 6166, promulgated June 10, 1933. In
my~ opinion allotment of space in the new Post Office Building is
clearly within its powers as such successor.

Approved:
T. A.WALTERS,

V First Assistant Secretary.

HOME OWNERS' LOAN CORPORATION

Ophvion, November 6,. 1933

OFFICE SPACE AtLOTmFNT-HOmE. OwNERs' LOAN ACT OF 1933-ACT OF MARCH

1, 1919-OFFICE OF NATIONAL PARKS, BUILDINGS AAND RESERVATIONS-EXEC-

UTIVE ORDER OF JUNE 10, 1933.
1The Act of March 1, 1919 (40 Stat. 1269), in express terms gives to the

Public Buildings Commission control of the allotment of space in buildings
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leased by the United States as well as in publicly owned buildings, and
by Executive Order No. 6166, promulgated June 10, 1933, all functions of
this Commission were transferred to the.,Office of National Parks, Buildings
and Reservations.

HOME OWNERS' LOAN ACT OF 1933-ACT OF MARCH 1, 1919-AUTHORITY TO

CONTRACT INDEPENDENTLY.
Unless the provisions of the Home Owners' Loan Act of 1933 evince some

intent on the part of Congress to except the Home Owners' Loan Corpora-
tion from the general administrative scheme embraced in the Act of
March 1, 1919, for the allotment of space to Government departments, etc.,
it is without authority to contract independently for space in a privately
owned building in the District of Columbia.

HOME OwNERs' LOAN ACT OF 1933-STATTJTORY CONSTRUCTION.

A provision in the Home Owners' Loan Act of 1933 that " the Corporation
* * * shall determine its necessary expenditures under this Act and the
manner in which they shall be incurred, allowed, and paid, without regard
to the provisions of any other law governing the expenditure of public
funds ", does not relieve the Office of National Parks, Buildings and
Reservations of the obligation of allotting to the Corporation space in some
building or buildings in the District of Columbia owned or leased by the
United States.

STATUTORY CONSTRUCTION-EXcrrTION TO SYSTEM ESTABLISHED BY GENERAL

AcT NOT READILY IMPLIED.

It is a well established principle of law that, where a statute sets up a
general scheme for the administration of a given field, subsequent and
more particular statutes will not readily be construed to enact a depar-
ture from the general scheme. (United States v. Barnes, 222 U.S. 513;
Automatic Registering Machine Comnpany v. Pima County, 285 Pac. 1034.)

MARGOLD: Solicitor:

You [the Secretary of the Interior] have requested my opinion
concerning the legality of the proposal by the directors of the Home
Owners' Loan Corporation that it relieve the Office of National

Parks, Buildings and Reservations of the obligation of allotting
to the Corporation space in Some building or buildings owned or
leased by the United States in the District of Columbia, and that the
Corporation act independently in renting space in some privately
owned building for its accommodation in the District. In my
opinion the directors of 'the Home Owners' Loan Corporation have
no authority to talke such action.

Considering the question first apart from any problems raised

by the terms of the Home Owners' Loan Act of 1933 (47 Stat.' 128),
which provides for the establishment of the Home Owners' Loan
Corporation, it is apparent that the proposed action would; be
wholly unauthorized. The Act of March 1, 1919 (40 Stat. 1269, 40
U.S.C.A. sec. 1), gave to the Public Buildings Cominission-L

* * * the absolute control of and the allotment of all space in the sev-
eral public buildings owned or buildings leased by the United States in the
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District of Columbia, with the exception of the Executive Mansion and Office

of the President, Capitol Building, theSenate and House Office Buildings, the

Capitol power plant, the buildings under the jurisdiction of the Regents of the

Smithsonian Institution, and the Congressional Library Building, and shall from

tihe to time ass'gn and allot, for the use of the several activities of the Govern-

ment, all such space.

This act in express terms gives to the Public Buildings Comlmission
control of the allotment of space in buildings leased by the United
States as well as in publicly owned buildings.

By Executive Order No. 6166, promulgated June 10, 1933, all

functions of the Public tildings Commission were transferred to

the Office of National Parks, Buildings and Reservations. Unless
the provisions of the Home Owners' Loan Act of 1933 show some
intent on the part of Congress to except the Home Owners' Loan

Corporation from this general administrative scheme f or the allot-

ment of space to Government departments, agencies and instrumen-
talities, the Corporation has no authority independently to contract
for space in a privately owned building in the District of Columbia.

Section 4(j) of the Home Owners' Loan Act of 1933 (47 Stat. 128,
131-132) provides in part that-.

The Corporation shall be entitled to the free use of the United States mails
for its 'official business in the same manner as the executive departments of
the Government, and shall determine its necessary expenditures under this
Act and the manner in which they shall be incurred, allowed, and paid, without
regard to the provisions of any other law governing the expenditure of public
funds.

It is my opinion that this provision confers no authority on the
Corporation to take the proposed action. The provision exempts the
Corporation, it is true, from other laws "governing the expenditure
of public funds." But I do not see how it can reasonably be con-

tended that a law which vests authority in a given admfinistrative
agency over allotment of space in publicly owned or leased buildings
is a law " governing the expenditure of public funds ". It is a purely

administrative measure establishing a method for distributing space.

ini Government buildings. This process of distribution does not

necessarily involve the expenditure of any public funds whatsoever.

In addition, attention should be called to the following provision in

the Act of March 3, 1877 (19 Stat. 370, 40 U.S.C.A. sec. 34)

No contract shall be made for the rent of any building,'or part of any building
to be used for the purposes of the Government in the District of Columbia,
until an appropriation therefor shall have been made in terms by Congress,
and this clause shall be regarded as notice to all contractors or lessors of any
such building or any part of building.

I find no provision in the Home Owners' Loan Act of 1933 which
constitutes an " appropriation in terms " for a contract for rent of

[Vol.
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a building in the District. If Congress had desired to authorize rent
of a building, the sort of provision which would confer such author-
ity was clear. In view of this, and since repeals by implication are
not favored, I do not think the provision in the Home Owners' Loan
Act of 1933 exempting the Corporation from other laws "governing
the expenditure of public funds ", authorizes any departure from the
provisions of the Act of March 3, 1877, quoted above.

Finally, the proposal of the directors of the Corporation necessi-
tates a departure from a general-scheme of administration established
by Congress. It is a well established principle of law that, where a

statute sets up a general scheme for the administration of a given
field, subsequent and more particular statutes will not readily be
construed to enact a departure from the general scheme. United
States v. Barnes (222 U.S. 513); Automatic Registering Machine
COcmany v. Pima County (36 Ariz. 367, 285 Pac. 1034). Obviously
the authority of the Office of National Parks, Buildings and Reser-
vations to control the allotment of space to Government agencies will
be reduced to a nullity if such agencies as are dissatisfied with their
allotments are to be permitted to hire and occupy space on their own
initiative, and spend their appropriations for this purpose.

I conclude that the action proposed to be taken by the directors of
the Rome Owners' Loan Corporation is unauthorized.

Approved:
T. A. WALTERS,

First Assistant Secretary.

HOURS OF LABOR AND METHOD OF PAYMENT OF WAGES, IN
NATIONAL PARKS, FOR WORK PERFORMED WITH FUNDS OF
THE FEDERAL EMERGENCY ADMINISTRATION OF PUBLIC
WORKS

Opinion, November 13, 1.933

NATIONAL PARES-WORE PERFORMED WITH FUNDS OF THE FEDERAL EMERGFNcY

ADMINISTRATION OF PUBLIC WORKS-HOURs OF LABOR.

The order of the Secretary of the Interior of August 23, 1933, requiring that all

work performed with funds granted by the Federal Emergency Administra-

tion of Public Works shall be subject to the labor policies and wage require-
ments prescribed by said organization, embraces work performed in National
Parks, whether under contract or by the Government's own forces.

NATIONAL PARKS-CmeURCAR No. 1-HOURS OF LABOR-RULE, WITH EXCEPTIONS-

PROCEDURE.

By subsection (b) of section 3, Article II, Circular No. 1, it is provided that,

if work is located at points remote and inaccessible, 40 hours' work in one

week shall be permitted after it is determined by the State Engineer (P.

W.A.), prior to advertisement, that the work is remote and inaccessible;
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and this regulation vests authority in the State Engineer (P.W.A.) for de-,
termining whether 40' hours shall constitute a week's work on any desig-
nated project with authority lodged in the Federal Emergency Administra-
tion of Public Works to modify such regulation.

NATIONAL PARKS -NATIONAL INDUSTRIAL REcOVERY ACT AND FEDERAL EMERGENCY
ADMINIsTRATIoN OF PUBLIC WORKS-CHANGE IN WORKING EOURS-
AUTiHORITY.

To be legally effective, a change from or waiver of the statutory 30-hour work
week prescribed by the National Industrial Recovery Act and the Federal
Emergency Administration of Public Works, as applied to National Parks,
must be authorized by officials of the latter organization or the State
Engineer (P.W.A.), in such persons residing the duty of determining
whether it is impracticable or infeasible to do the work required on the
30-hour week basis or to substitute therefor the 40-hour week authorized
in Circular No. 1 and the rules and regulations approved August 9, 193%R.

OFFICE OF NATIONAL PARKS, BUILDINGS AND RESERVATIONS-CHANGING HoURs

OF LAoBo-AUTHORITY OF SECRETARY OF THE INTERIOR.

The Secretary of the Interior, as such, is without authority to approve and
-make effective plans submitted by the Director of the Office of National
Parks, Buildings, and Reservations, for changing the hours of labor from
30 to 40 per week, upon work in National Parks, within the scope of the
Federal Emergency Administration of Public Works, his authority in this
connection being that conferred upon him as head of the Federal Emer-
gency Administration of Public Works.

NATIONAL PARKS-PAYMENT BY CHECK FOR WORK PERFORiED-EXCEPTION.

Nothing in the National Industrial Recovery Act or the regulations adopted
to give it effect forbids payment by Government check for work performed
with funds granted by the Federal Emergency Administration of Public
Works; but where, owing to difficulties in the way of cashing checks, such
method of payment would work a hardship, the purpose of the regulations
would seem to require payment in cash.

MARGOLD, Solicitor:
You [the Secretary, of the Interior] have submitted to me for

opinion administrative problems that arise by reason of the National
Industrial Recovery Act, approved June 16, 1933, Circular No. 1,
issued July 31, 1933, by the President under the act, and memo-
randum of the Secretary of the Interior issued August 23, 1933,
relative to labor and wage provisions. The Office of National Parks,
Buildings, and Reservations has submitted for the approval of the
Secretary of the Interior a memorandum which includes two prin-
cipal questions, which are stated by the Director -as follows:

(1) In practically all of the national parks the work will be
situated in remote sections of the country, far removed from centers
of industry and entertainment, and in localities where, due to weather
conditions, it is desirable to utilize the 40-hour week provisions con-
tained in section 3 of Article II of Circular No. 1 .and in your rules
and regulations approved August 9.

[ Vol.
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(2) Due to the remote location of national park headquarters
and the distance from Federal Reserve or other banks, where lawful
money of the United States might be ,obtained, information is
requested as to whether it would be permissible to pay these. men by
Government check.

In the first sentence of the memorandum of August 23, 1933, issued
by the Secretary of the Interior to the heads of bureaus and offices,
he prescribes the following rule:

All work performed with funds granted by the Federal Emergency Admin-
istration of Public Works is subject to the labor policies and wage requirements
prescribed by the Administration whether or not such, work is done on force
account.

This regulation operates to define the provisions of section 206 of
the National Industrial Recovery Act to include work done by the
Government with its own forces as well as work done by contractors
or those to whom loans or grants might be made. Assuming that the
regulation has the effect of law, consideration can be given to the
extent of authority vested in the administrative, officer to change the
hours of work under the provision of subsection (2) of section 206 of
the. act, which: is quoted for convenience:

(2) That (except in executive, administrative, and supervisory positions),
so far as practicable and feasible, no individual directly employed on any such
project shall be permitted to work more than 30 hours in any one week;

This provision of the statute has been elucidated by subsection (b)
of your regulations of August 23, 1933, which states:

30-Heou Week: Except in executive,. administrative and supervisory posi-
tions, so far as practicable and feasible in the judgment of the Federal Emer-
gendy Administration of Public Works, no individual directly employed on the
project shall be permitted to work more than thirty hours in any one week, but
in accordance with rules and regulations from time to time made by the Federal
Emergency Administration of Public Works, this provision. shall be construed
to permit working time lost because of inclement weather or unavoidable delays
in any one week to be made up in the succeeding thirty days.

The regulatidn, which must be included in all contracts, permits a
waiver of the 30-hour provision of the law by the Federal Emergency
Administration of Public Works. The officials authorized to extend
the hours of labor are the Federal Emergency Administration of
Public Works, and State Engineer (P.W.A.). Therefore the memo-
randum above described, in so far as it affects hours of labor, if
approved by you, would not be legally effective, because the change
from the statutory 30-hour period should. be made by, the Federa]
Emergency Administration of Public Works, or the State Engineer
,(P.W.A.), and the: one who acts must determine whether it is im.-
practicable and infeasible to do the work with men working 30 hours
per week.,
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By subsection (b) of section 3, Article II, Circular No. 1, it is
provided that, if work is located at points remote and inaccessible;
40 hours' work in one week shall be permitted after it is determined
by the State Engineer (P.W.A.), prior to advertise nent, that the
work is remote and inaccessible. This regulation vests the authority
for determining whether 40 hours shall constitute a week on any des-
ignated project in the State Engineer (P.W.A.). The regulation may
be modified by the Federal Emergency Administration of Public
Works, but the) Secretary of the Interior can not approve and make
effective the plan submitted by the Director of the Office of National
Parks, Buildings, and Reservations, for changing the hours of labor
from 30 to 40 hours per week.

Turning our attention to the second question to be considered in
the memorandum submitted, we find that subsection (3) of section
206 of the National Industrial Recovery Act contains the following
provision:

That all employees shall be paid just and reasonable wages which shall be
compensation sufficient to provide, for the hours of labor as limited, a stand-
ard of living in decency and comfort.

Subsection (c) of the regulations of August 23, 1933, provides
under (3) that:

All employees shall be paid in full not less often than once each week and in
lawful money of the United States in the full amount accrued to each individ-
ual at the time of closing of the payroll, which shall be at the latest date prac-
ticable prior to the date of payment, and there shall be no deductions on ac7
count of goods purchased, rent, or other obligations, but such obligations shall
be subject to collection only by legal process.

Subsection (a), section 3, Article II, Circular No. 1, of the rules
prescribed by the President, July 31, 1933; provides:

All wages shall be paid in full not less often than once each week and in
lawful money of the United States in the full amount earned by each indi-
vidual at the time of payment. There shall be no deductions on account of
goods purchased, rent, or other obligations. Such obligations shall be subject
to collection only by-legal process.

It is evident, however, that this rule is directed to contractors, be-
cause it is further provided that any violation of rule 3 (a) may
be modified by the Administrator, or-by the agency of the United
States executing the contract. Its purpose is to guard against
abuses sometimes complained of under a practice of paying workers
by checks which from practical necessity or convenience are to
be cashed under conditions whereby the contractor may in a meas-
ure be able to restrict the free use of the funds by deducting for
rent, the purchase of goods, or for other obligations. It was in-
tended that employees should have free use and control of their
earnings. This purpose will not be thwarted where the Government
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pays by checks. I understand it to be the general practice to pay
Government employees in the field services by checks, and I see no
sufficient reason for concluding that it was intended by the said ins
structions to disturb the established practice in this regard, except
perhaps in particular cases where, owing to lack of banking facil-
ities or other difficulties in the way of cashing the checks, the employe
could not conveniently convert his check into cash. Where the latter
conditions prevail, I think the purpose of the regulations requires
that the Government assume the burden, inconvenience and respon-
sibility involved in the transportation and payment of cash.

I see no legal objection to granting the relief requested, but I
believe that any action you take in the matter should be in the capac.
ity of Administrator of Public Works, and whether the relief
requested may or should be granted is properly for consideration by
that unit of the service.

Approved:
HAROLD L. Iciss,

Secretary.

REGULATIONS TO GOVERN SALE OF LOTS IN TOWN OF NEWELL,
WITHIN THE BELLE FOURCHE IRRIGATION PROJECT, SOUTH
DAKOTA

[Circular No. 1315]

DEPARTMENT OF THE INTERIOR

GENERAL LAND OFFICE,

CWashington, D.C., November 20, 1933.

TEE COMMISSIONER OF THE GENERAL LAND OFFICE:

On October 23, 1933, the Department approved instructions sub-
mitted by the Commissioner of Reclamation providing that a sale
of lots situated in Newell, South Dakota, be held. It is, therefore,
directed that in accordance with said regulations and pursuant to
the acts of April 16 and June 27, 1906 (34 Stat. 116, 519), June 11,.
1910 (36 Stat. 465), and September 8, 1916 (39 Stat. 852), and the
general regulations in Townsite Circular No. 1122, the unreserved lots
in the townsite of Newell, South Dakota, within the Belle Fourche
Irrigation Project, included in the attached list, shall.be offered
for sale at public auction at not less than their appraised value at
10 a.m., December 2, 1933, at Newell, South Dakota.

F. C. Youngblutt has been designated as superintendent of the
sale and J. B. Siebeneicher as auctioneer. Full payment for the lots
must be made in cash on the date of the sale.

The superintendent conducting the sale is authorized to reject any
and all bids for any lot; to suspend, adjourn, or postpone the sale of
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any lot or lots to such time and place as he may deem proper. The
unsold or forfeited lots will then be subject to private sale at. the
office of the Register at the- Pierre, South Dakota, land office, at the
appraised value for cash at the time of the sale.

All persons are warned against forming any combination or agree-
ment which will prevent any lot from selling advantageously or
which will in any way hinder or embarrass the sale, and all persons
so offending will be prosecuted under section 59 of the Criminal Code
of. the United States.

Mimeograph copies hereof, showing a list of the lots, and the
appraised prices, will be furnished to the superintendent of the sale
and the Register of the land office as soon as they can be provided.

T. A. WALTERS,

First Assistant Secretary.

APPRAISED PRICE OF LOTS, NEWELL, SOUTH DAKOTA

Block Lots Price Block, Lots Price

3 5 to 10 inclusive - $10.00 13 to 15 inclusive - $15.00
4 1- 25. 00 17 to 32 - 15.00
;2- 20.00 40 22,23 -- 20.00

3 to 6 inclusive - 10. 00 42 1 to 8 inclusive - 50. 00
5 .1 to 10 - -"10.00 14 to 20 "- 25.00

14 to 16 "-- - 10. 00 23 -25.00
6 1 to 9 "- 10.00 43 1 to 4 inclusive - 25.00

12 to 16 " - 10. 00 14 to 18 "--_ 15.00
7 1 to 16 "- 10. 00 21 to 32 "- 15. 00
8 1 to 12 "- 10.00 45 21, 22, 23, 25 -15.00
9 1 to 12 "- 10. 00 56 2 to 6 inclusive -15. 00

12 2 -- 10.00 65 3 -10. 00
20 9 to 11 inclusive - 10. 00 74 3 to 10 inclusive - 10. 00
21 7 to 11 " -_ 10.00 75 3 to 9 " -10.00
22 12 to 16 E " - 15.00 88 2 to 6 " - 15.00
28 8 - - 10. 00 89 1 to 8 "--_ 15.00
31 5, 6, 13 -20.00 90 1 to 8 " -15. 00

14 to 23 inclusive - 15. 00 91 1,2 -15.00
33 7 to 11 ",- 15.00 4 to 8 inclusive - 15.00
34 7 to 12 -"--_-_ 15.00 92 1 to 8 15.00
35 1 to 12 - -"-_-15.00 95 1 - _ -20.00
36 1, 2, 3 -- - 20.00 96 1 to 8 inclusive 15. 00

7 to 16 inclusive - 15. 00 97 1 to 8 a- -- 15.00
37 3 to 6 " - 20.00 98 1 to 8 "15.00

7 to 11 : - 15. 00 99 1,5 -15.00
15, 16 -- - 15. 00 100 1, 2, 7, 8 -15. 00
I3 1 to 12 inclusive - 15. 00 101 1, 2, 3, 4, 7,8 -15. 00
13 to 32 " -10. 00 110 Whole block -125. 00

39 7 to 12 " -_-_-20.00 111 " " 75.00
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McNEIL ET AL v. MARIAS

Decided November 23, 1933

OIL AND GAS LANDS-PROSPECTING PERMIT APPLICATION-EFFECT OF FILING.
An application for an oil and gas prospecting permit under section 1 of

the act of February 25, 1920, is, in effect, a mere request that a license be
granted and confers upon the applicant no interest in the lands or the
mineral deposits therein.

OIL AND GAS LANDS-REINSTATEMENT OF CANCELED PERMIT AND ExTENSION OF
TIME GRANTED-El QJITIES.

Neither the Leasing Act of February 25, 1920, nor the regulations issued
thereunder, give exclusive segregative effect to an application for a pros-
pecting permit, and a permittee, in default-under the regulations, resulting
in cancellation of his permit, but able to show substantial equities, may,
upon proper application, have his , permit reinstated, to the exclusion of
the claims of mere permit applicants.

DEPARTMENT DECISION CITED AND APPLIED.

Case of Rnlow v. Shaw et al. (50 L. D. 339) cited and applied.

IVALTERs, First Assistant Secretary:
On December 1, 1930, the Secretary of the Interior, on recommen-

dation of the departmental committee, extended oil and gas prospect-
ing permit Sacramento 019264 of W. A. McNeil and others to
November 1, 1932, on condition that there should be filed within 60
days from notice a drilling bond in the sum of $5000, conditioned on
the proper abandonment of all wells theretofore drilled on the
permit area. This decision was duly promulgated by the Commis-
sioner of the General Land Office, and on August 3, 1931, the Register
of the local land office reported that the parties had been notified
but had made no response. He transmitted evidence of service
showing that all the parties except McNeil had receipted for notice
and copy of the decision. A registered letter addressed to McNeil
and returned unclaimed was submitted for service of notice- upon
him. On January 15, 1932, the Department approved a letter by the
Commissioner canceling the permit, which covered the W W/2W½/2 and
NE1/4NW¼/4 Sec. 22, T. 30 S., R. 24 E., M.D.M., California .

On May 17, 1932, Joseph F. Marias filed application for a permit,
in accordance with the regulations of April 4, 1932, to prospect for
oil and gas upon certain lands in said township; including all of Sec.
22. On February 6, 1933, McNeil filed a petition for reinstatement
of the canceled permit, alleging that he had acquired the interests
of the other parties to said permit and that he had satisfactorily
plugged and abandoned the wells on the land. ' He consented. and
agreed that reinstatement and extension should be subject to the con-
-ditions and stipulations in the regulations of April 4, 1932.
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By decision of March 3, 1933, the Commissioner rejected McNeil's
application for reinstatement on the stated grounds that the permit
had been canceled after due service of notice; that when Marias filed
his, application for the land it was subject to such application
because there was no application for reinstatement of the former
permit pending; and that the application of Marias should therefore
be allowed.

McNeil has appealed. He alleges that the permittees caused two
wells to be drilled on the land, the first to a depth of 4,497 feet and
the second 4,403 feet; that the total cost of said wells was approxi-
mately $100,000.; that the second well was completed on November
12, 1925; that no further development on the land was undertaken
due to the general conservation policy in both Federal and State
governments and the general condition of the oil industry; applica-
tions for extension of time were filed setting forth the facts; that
on or about January 10, 1931, he received through one of the other
permittees a notice from the oil and gas supervisor requiring cer-
tain work to be done in connection with abandonment of the wells
on the land; that he thereupon made several trips to the land and
made efforts to have the other.permittees join in sustaining the cost
c'f abandonment of the wells, which he was informed and believed
would relieve him from the requirements of furnishing a $5000
bond; that on or about February 2, 1932, he received a letter from
the oil and gas supervisor instructing him that he must complete
abandonment of the wells; that he then consulted with said super-
visor who advised him that the permit would not be finally canceled
until the work had been done, and that he could not ask for further
extension of time until he had performed the work of abandonment
of the wells as required by the supervisor; that he then proceeded to
abandon the wells as required, and having completed the work in
good faith he filed his application for reinstatement on February
6, 1933. 7

McNeil does not deny that he received notice of the requirement
to furnish a $5000 bond within 60. days, even though it: was indirectly.
If he then had written- to the Register or the Commissioner, all dif-

.ficulties could probably have been avoided. However, he was jus-
tified in relying upon the advice, of the oil and gas supervisor and
in assuming that the Commissioner would be informed of the super-
visor's instructions and advice'to him.

Ordinarily, if a, permittee is. called upon to comply with reason-
able and proper requirements, under penalty of suffering cancellation
of the permit for failure to comply within a stated time, and he fails
to take any action after due service of, notice, his permit may lawfully
be canceled and he will not be in a position to ask for reinstatement

[Vol.
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in the face of an allowable intervening permit application. But the
circumstances of this case are different. The good faith and equities
of McNeil have been clearly established, and it seems that the present
situation has arisen on account of orders and instructions from two
different bureaus of this Department.

Inasmuch as McNeil has equities which the Department recognizes,
the filing of a permit application by Marias prior to the filing of the
application for reinstatement is not an insurmountable bar to rein-
statement of the former permit. In the case of Enlow v. Shaw et al.
(50 L.ID. 339), the Department said:.

An application for a permit to prospect for minerals pursuant to the leasing
act is a mere request that a license be granted, and confers upon the person
making such application no interest in the land described or the mineral
deposits therein.

In the adjudication of this case the Commissioner overlooked the
fact that there was a permit application for the land in question
which was prior to that of Marias. The files of the General Land
Office show that on April 22, 1932, Lloyd Crutts filed a permit appli-
cation (Sacramento 027407) for said land and other lands, while, as
hereinbef ore noted, the application of Marias was filed May 17, 1932.

McNeil served a copy of his appeal upon Marias, but inasmuch as
he was not advised of the application of Crutts, he did not serve
notice upon the latter.

The decision appealed from is reversed and the case is remanded
with instructions that a copy hereof be served upon Crutts and that
he be allowed 30 days from notice to show cause why his application
should not be rejected as to the W½W½ and NEV4 NWl/4 5. 22, T.
30 S., R. 24 E., MJD.M., and the permit of W. A. McNeiland others- <
reinstated and extended. A copy hereof should also be servd upon
Marias. If Crutts and Marias do not take any action after due serv-
ice of notice the Commissioner will submit the case to the Department
recommending reinstatement of the permit and extension of time
thereon as in the absence of any intervening application.

AUTHORITY TO EXTEND TIME OF PAYMENT OF CHARGES ON
INDIAN IRRIGATION PROJECTS

Opinion, Decenmber 1, 1933

ADMINISTRATIVE OFFICERS OF THE UNITED STATES-AuTHORITY REGARDING DEBTS
DuE TEIn GOVHRNMFJNT.

As a general rule, no administrative officer of the United States is vested
with authority to extend without consideration the time of payment of a
debt due the United States.
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INDIAN IRRIGATION PEOJECTS-SEcsETAXY OF THE INTERIoR-AUTHORITY TO FIX

CHARGEs-LIMITATIoNs UPON AUTHORITY.

Under the authority vested in him, the Secretary of the Interior may amend
any notice fixing the amount and date of payment of charges so as to change
the amount of the charge, and may also defer the time when the payment
falls due, but when the charges thus fixed fall due, he is given no authority
to extend them.

INDIAN IRRIGATION PROJECTS-AUTHORITY OF SECRETARY OF THE INTERIOR TO

EXTENDo TIME OF PAYMENT TO OWNERS OF IRRIGATED LIkNDS.

*Congress has not granted to the Secretary of the Interior general authority
to extend the time of payment, after, they fall due, of either the operation
and maintenance charge or the construction charge on Indian irrigation
projects, and legislation passed by it from time to time, notably the Act
of February 13, 1931 (46 Stat. 1093), clearly indicates that it considers
the Secretary is without such authority, except with Congressional sanc-
tion previously given; and this, furthermore, has been the view of the
Department,, since where such authority has been required, appropriate

* legislation from Congress has been obtained.

MARGOI.D,: Solicitor:

'The conommissioner of Indian Affairs has submitted for opinion
two specific questions as follows:

1.. Is it permissible on Indian irrigation projects for suitable contracts to be
entered into between the United States and the owners of irrigable land
against vhich there are unpaid delinquent operation and maintenance assess-
ments, such contracts definitely to provide for payment by the landowner of
the current irrigation' assessments as and when. due, and to make annual
payments of certain percentages of the total unpaid delinquency plus interest
On the unpaid- portion of the deferred amount, water to be delivered upon
execution of and.compliance with such contract? .
- 2. 'Would it 'be permissible to include in such contracts unpaid delinquent
construction, assessments in the same manner as suggested for unpaid de-
linquent' operation and maintenance assessments?

On many of the Indian irrigation projects there 'are quite' a
number of landowners who are several years behind in the payment
of the operation and maintenance charges, and on projects where
public notices have been issued, fixing the construction 'charges, the'
landowners are also delinquent in payment of construction charges.

On all Indian irrigation projects water can not be delivered until
past due charges are paid. : Inability to pay the charges puts the
landowner in a position where he; can not' obtain irrigation water
and therefore can not cultivate his land. Many suggestions have
been made by landowners and business men of the vicinity of the.
various projects that some plan be devised whereby the landowners

could secure an extension of time on the past due charges and make
them payable in annual installments over a period of years, the
deferred 'payments being due and payable each year with the current

charges for that year. Interest would be charged at a rate to be

[Vol.
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fixed by the Secretary of the Interior and paid annually at the
same time and place as the deferred charges.

Under the act: of August 1, 1914 (38 Stat. 583), the Secretary is'
authorized to fix maintenance charges which may be paid as he may
direct, such payments to be available for use in maintaining the:
project or system for which collected. He has also been authorized
to fix operation and maintenance charges by various acts of
Congress, and to determine and announce the construction charges
which shall be levied against the irrigable lands within Indian irri-
gation projects.

As a-general rule no administrative officer is vested with authority
to extend without consideration the time of payment of a debt due
the United States. The Secretary could amend aany notice fixing
the amount and date of payment of charges so as to change the
amount of they charge, and could also defer the time when the pay-
ment fell due, but when the charges thus fixed fall: due he is given
no authority to extend them. During the last few years business
necessity; has caused the Department to take promissory notes, se-
cured by chattel mortgages, for operation and maintenance charges,
thus making the charges due at the end of the irrigation season in-
stead of compelling payment in advance, as required by the pub-
lished notice. The consideration for the extension is interest exacted,
and this may be sufficient to make the transaction valid; a ques-
tion not necessary here to decide. It seems probable that the theory
on which annual operation and maintenance charges have been
extended for a time before water is delivered in the spring to some
time in the fall after the irrigation season is past arises from the
fact that the Secretary of the Interior is authorized by law to fix the
annual operation and maintenance charges per acre and announce
the date of payment. Hence, if he issued a notice prescribing that
payment by the landowner of annual operation and maintenance
shall be made in advance of the irrigation season he would be au-
thorized to change the notice to provide for payment at the' end .of
the irrigation season.

It has evidently been the view of the Department that the Secre-
tary of the Interior is without authority to extend payments, after
they fall due, of the operation and maintenance or-construction
charges, because it has secured legislation from Congress in several
instances'where such authority has been required. The act of Feb-
ruary 13, 1931 (46 Stat. 1093), is such an act. It authorized the
Secretary of "the Interior to adjust payment of charges due on the
Blackfeet Indian Irrigation project, Montana. This act- was- the
result of Senate Bill No. 1533, which, as originally written, was in-
tended to give the Secretary- of theX Interior authority to extend past

182662-34-voL. 54--22
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due water-right charges on any irrigation project, constructed or
being constructed and operated under the direction of the Commis-
sioner .of Indian Affairs, the extension to be limited to the term of
five years. Congress, however, changed the bill to make- it appli-
cable only to the Blackfeet project, Montana, and prescribed that
the extension should not exceed ten. years. This action of Congress,
together with other similar acts passed by it, indicates clearly that
Congress considers that the Secretary of the Interior is without
authority to extend the time of payment of operation and mainte-
nance or construction charges on Indian irrigation projects except
with Congressional sanction previously given. Congress has not
granted to the Secretary of the Interior general authority to extend
the time of payment, after they fall due, of either the operation and
maintenance charge or the construction charge, on Indian irrigation
projects, and in my opinion, he can not extend such charges without
specific authority of Congress.

Approved: December 1, 1933.
* OscAR L. CHAPMAN,

- Assistant Secretary.

CONSTRUCTION OF EXPRESSIONS "COMPACT" AND "REASON-
ABLY COMPACT" AS USED IN THE MINERAL LEASING ACT

Opinion, December 1, 1933

MINEXAL LuAsiNG AcT-CoNSTRUCTION OF STATUTES.

As used in sections 13 and 14 of the Mineral Leasing Act of February 2S,
1920 (31 Stat. 437), the expressions "compact" and "reasonably com-
pact " relate to squares, so that, to be " compact ", the selection of primary
lease acreage must be in the form of a square wherever possible, and
where that is not possible, a rectangle or approximate rectangle approach-
ing as nearly as possible a square in dimensions would conform to the
statutory requirement.

MINERAL LEASING AcT-INcorNTI{Uous TRAcsS-MFrHOD OF SELECTION.

Where the land embraced in a permit is composed of two or more incon-
tiguous tracts, the permittee. should be required :first to choose the tract
fromn which acreage for primary lease is desired, and he should be required

to make his entire selection for a lease, in so far as possible, from the
chosen tract. When the area of the chosen tract is exhausted the per-

mittee should be required to select any additional acreage to which he is en-
titled from the permitted tract nearest thereto, taking first the portion
thereof nearest to the first chosen tract. If the permittee is entitled to
lease for additional acreage after two tracts have been exhausted, he
should be required to select such additional acreage from the tract second

nearest to the first chosen tract, then from the tract, third nearest,, and

sgo forth..

PRIoR DEPATMmENT DECIsio CIoEii ANiD APPLED. .

Case of William J. O'Haire (50 L.D. 562) cited and applied.

[Vol.
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MARGOLD, Solicitor:V
The question of the proper construction and interpretation of see-

tions 13 and 14 of the Mineral Leasing Act of February 25, 1920
(41 Stat. 437), with reference to the meaning of " reasonably com-

pact " and " compact " as used in these sections, has come before me
for consideration and expression of opinion as a guide to adminis-
trative action.

Section 13 of the Mineral Leasing Act authorizes the Secretary
*of the Interior to issue oil and gas prospecting permits to qualified
applicants under the act upon not to: exceed 2,560 acres of land
wherein the oil and gas deposits belong to the United States, and
provides that:

Whether the lands sought in any such application and permit are surveyed
or unsurveyed the applicant shall, prior to filing his application for permit,
locate such lands in a reasonarbly corlpact fornn and according to the legal
subdivisions of the public land surveys if the land be surveyed; and in an
.approximately square or rectangular tract if the land be an unsurveyed tract,
the length of which shall not exceed two and one half times its width.

Section 14 of the Act provides that upon establishing to the satis-
faction of the &cretary of the Interior that valuable, deposits of o.il
and gas have been discovered within the limits of the land embraced
in any permit, the permittee shall be entitled to a primary lease, at
a royalty of 5 per cent., covering one-fourth of the land embraced
in the permit (but not less than 160 acres if there be that number of
acres in the permit). Provision is also made in section 14 of the
Act that:,

The area to be selected by the permittee shall be in compact form and; if
surveyed, to be described by the legal subdivisions of the public land surveys.

Thus, section 13, relating to the issuance of permits, provides that
the area, not in excess. of 2,560 acres, selected by the permittee, must
be "in a reasonably compact form." However, section 14. which
relates to the issuance of leases on the permit area after valuable
discovery of oil and gas has been made, provides that the area, hot
in excess of 640 acres, to be selected by the permittee for incorpora-
tion into the primary lease to which he has become entitled, "shall
be in compact form." This distinction in language. clearly indicates
an intent on the. part of Congress to permit greater liberality as to
compactness in the selection of 2,560 acres of permit area than in the
selection of one-fourth of that area for the primary lease.

In the case of People v. Thompson (155 Ill. 451, 40 N.E. 307, 315),
wherein the word " compact" was interpreted the court said::

The most compact district, territorially, would be a circular rlane, every
point on the boundary of which would be equidistant from the center. Next
would come the square.
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The phrase " shall be as nearly compact in form as possible" as
used in the Act of April 28, 1904 (33 Stat. 547), relating to home-,
stead entries, was construed by the Department in Ralph E. We'rt
et al. (35 L.D. 585). In that case it was held that a" compact loca-
tion is a square, and any departure therefrom will only be permitted
where it is impossible, under the circumstances-existing at the dat6- of'
filing the application' to enter, to secure the full area allowed by
taking land in such form."

The phrase here construed is as liberal a paraphrase of compact.
form by legal subdivisions as can reasonably be accepted, and the.
construction of this phrase in the Act of 1904 is correctly applicable
to the similar provision in section 14 of the Act of 1920.

In William J. O'Haiire (50 L.D. 562), involving section 14 of the,
Act of February 25, 1920, the Department ruled that when the per-
mit consists of two incontiguous tracts, and the tract on which the'
discovery well is located does not contain the amount of 5 per cent.
acreage to which the permittee is entitled, he may select the tract
embracing the discovery well and such remaining land as near-
thereto as is possible, up to the prescribed amount, whether contigu--
ous or incontiguous. This ruling conforms to the conception that
the selection shall be as compact in form as possible, approaching-
thelform of a square as nearly as possible.

We are here dealing with a selection by legal subdivisions, theyn.-
selves approximate 'squares, and therefore may eliminate considera--
tion of a circular plane. To be compact, therefore, the selection of
primary lease acreage must be in the form of a square wherever-
possible. Where that is not possible, a rectangle or.approximate.
rectangle approaching as nearly as possible a square in dimensions
would conform to the statutory requirement.

If the land embraced in a permit is composed of two or more
incontiguous tracts, the permittee should be required first to choose-
the tract from which acreage for primary lease is desired, and he-
should be required to make his entire selection for .a lease, in so far-
as possible, from the chosen tract. When the area of the chosen
tract is exhausted the permittee should be required to select ary-
additional acreage to which he is entitled from the permitted tract
nearest thereto, taking first the portion thereof nearest to the first'
chosen tract. If the permittee is entitled to lease for additional
acreage after, two tracts have been exhausted, he should be required
to select such additional acreage from the tract second nearest to..
the first chosen tract, then from the tract third nearest, and so forth..

My attention has been called to several instances where primary,,
leases were issued in disregard of the statutory requirement as to-,,
compactness. These instances involve leases in the North Domed
Kettleman Hills oil and gas field, California, particularly the folk
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lowing cases: Sacramento 019327, 019419, 019445, 019492, and
019699. These cases will now be reviewed with a view to instituting
appropriate action looking to compliance with the statutory
requirement.

Approved:
T. A. WF AnTs,

First Assistant Secretary.

AUTHORITY OF SECRETARY OF THE INTERIOR TO ACCEPT BONDS
,OF HOME OWNERS' LOAN CORPORATION, ON BEHALF OF
RESTRICTED O S A G E INDIANS, I N SATISFACTION O F
MORTGAGES HELD BY THEM:

Opinion, December 8, 1933

INDIANS AND INDIAN LANDs-RESTRIcTED OSAGES-INVESTMhnT OF INDIAN

FUNDS IN BONDS OF HOME OwNtES' LOAN CoRPoRATiaoN-AUTEro0sni OF

SEcRETAzy OF THE INTERIOR.'

The Act of February 27, 1925 (43 Stat. 1008), specifically enumerates the
forms of investment of Indian funds the Secretary of the Interior is

,authorized tos make, and nowhere in, thei act are bonds of the, Home
Owners' Loan Corporation mentioned by name nor can they be regarded
as falling within any of the classes of investments enumerated in said

act.

INDIANS AND INDIAN LANDS-BONDS OF HOME OwNERs' LoAN CoRPoRaAroN-

INVESTMENT OF INDIAN FuNDsDSAcT OF FaEnrtiuAY 2,7, 1925.

Bonds of the Home Owners' Loan Corporatioh are not United States bonds,
but are direct obligations of the Corporation, the liability of the United
States extending.only to guaranteeing the interest, with no responsibility
whatever- as to the principal; accordingly, an investment in bonds of
the Home Owners' Loan Corporation would not be a compliance with the
terms of the Act of February 27, 1925, directing the Secretary of the
Interior to invest the funds of restricted Osage Indians in United States
bonds; nor do they come within the scope of the statute by regarding
them as a form of first mortgage real estate investment, since the Act
of 1925 contemplates direct investment of the Indians' funds in first
mortgages, while the loans made by the Corporation represent invest-
ments in its own behalf, the notes and mortgages taken by it being the
means by which to raise funds to retire its bonds.

MARGOLD, Solicitor:
You [the Secretary of the Interior] have requested my opinion

as to whether bonds issued by the Home Owners' Loan Corporation
may be accepted on behalf of restricted Osage Indians in satisfac-
tion of first mortgages held by such Indians on home properties,
and if so, whether any action can be taken to provide additional
security for the Indians where the amount of the loan obtained by
the home owner is less than the amount of the note and mortgage
outstanding.
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The Home Owners' Loan Corporation was created by the act of
June 13, 1933 (48 Stat. 128), for the purpose of affording relief
to distressed home owners by providing a method for refunding or-
refinancing pressing mortgage indebtedness against their homes..
The Corporation has a capital stock of $200,000,000 fully subscribed
by the United States, and is authorized to issue bonds up to $2,000,--
000,000 to carry out the objects for which it was created. The
plans of the Corporation provide for the exchange of its bonds in
the acquisition of first mortgages on homes and also for the making
of loans in cash in certain cases, but with the latter we are not here
concerned. Where bonds are taken, the amount is limited to 80%o
of' the appraised value of the property involved and the rate of
interest paid by the home owner will not exceed 5 per cent. The
consent of the owner of the existing mortgage to take bonds of the
Corporation in consideration of the release of all his claims against
the property is, of course, required. The bonds draw interest at.
the rate of 4%o payable semi-annually and mature in 18 years, but.
are callable at par by lot on any interest date. The bonds are guar-
anteed fully and unconditionally as to interest only by the Govern-
ment of the United States. They are acceptable at face value in
payment of indebtedness due to the Home Owners' Loan Corpora-
tion and are exempt as to both principal and interest from all Fed-
eral, State, municipal, and local taxation (except surtaxes, estate,
inheritance, and gift taxes). The bonds are the direct obligation of
the Home Owners' Loan Corporation, and the fixed assets supporting
the bonds will consist of the first mortgages acquired by the Corpora-
tion, including those acquired in consideration of loans made in cash
provided by the issuance of capital stock and those acquired through
the exchange of bonds. The Corporation plans to retire bonds as
payments of principal on loans are made and the loans satisfied.

The question presented by the present inquiry has arisen, it ap-
pears, in connection with an application made by one 0. L. Barlow
for a loan from the Home Owners' Loan Corporation of a sufficient
amount to satisfy a mortgage now held by the Superintendent of the
Osage Indian Agency for the benefit of the estate of Wiley (Wally)
Whitewing, deceased Osage allottee No. 686. The mortgage was
given to secure the payment of a note in the amount of $6,000, dated
October 23, 1924, due October 23, 1929, with interest at 77o payable
semi-annually. The loan was made from funds in the hands of the
legal guardian of Wiley Whitewing and the funds were apparently
unrestricted at that time. However, the restrictions upon such funds
in the hands of legal guardians, or the property into which such
funds may have been invested, appear to have been reimposed by
certain provisions contained in the act of February 27, 1925 (43 Stat.
1008). See Hickey v. United States (64 Fed. 2d, 628). Accordingly,
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the United States District Court for the Northern District of Okla-
homa, in the-case of United States v. Bennett, No. 1721 Law, handed
down a judgment on May 18, 1933, holding that the 'note and, mort-
gage under consideration, together with certain other securities,
were subject to the jurisdiction of the Secretary of the Interior.
The Court found, among other things-

That the said judgment property and notes and mortgages are. hereby de-
clared subject to the jurisdiction and control "of the. Secretary of the Interior
for the use and benefit of the said heirs of Wally Whitewing, deceased, to be
administered by him in accordance with law.

The existing mortgage covers improved property owned by Mr.
Barlow in the town of Hominy, Oklahoma, and there is now due
thereon the sum of $7,890, including interest to October 11, 1933.
The record does not disclose the present appraised value of the prop-
erty, but the Superintendent of the. Osage Indian Agency reports
that he does not believe that the ",Indians ,will ever realize a sufcient
sum from the security to enable them-to come out whole on this loan."
The Indian heirs of Wiley Whitewing have given their written
consent to take the bonds of the Home Owners' Loan Corporation
and in consideration therefor to release all their claims against Mr.
Barlow's property.

Regarding the question generally of the authority of the Secre-
tary. of the Interior to invest the, restricted funds of members of
the Osage Tribe of Indians in bonds of the Home Owners' Loan
Corporation, it may be pointed, out that the moneys belonging to
these Indians are derived from leases of the minerals, chiefly oil.
and gas, underlying their reservation, which were reserved to the
tribe in common by the act of June 28, 1906 . (34 Stat. 539). That
act directed, among other things, that the income from the mineral
and other tribal sources should be paid quarterly pro rata. to the
members of the tribe as shown by a final roll made and approved
under the provisions of the act. By the act of March 3, 1921 (41 Stat.
1249), however, Congress placed the members on quarterly allowances.
($1000 for adults and $500. for minors) and directed that the re-
mainder of the share of each member, commonly called., the "sur-
plus" be invested and conserved for his future benefit. Section
1 of the act of February 27, 1925 (43 Stat. 1008), increased the
quarterly allowances for minors between the ages of 18 and 21 and
broadened the scope of the authority of the Secretary of the Interior
with respect to the expenditure and investment of the surplus. The
latter provision being of, most importance here, it is quoted in full
below:

The Secretary of the Interior shall invest the remainder, after paying the
taxes of such members, in United States bonds, Oklahoma .State bonds, real
estate, first mortgage real estate loans not to exceed 50 per centum of the
appraised value of such real estate, and where the member is a resident of
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Oklahoma such investment shall be in loans on Oklahoma real estate, stock in
Oklahoma building and loan associations, livestock, or deposit. the same in
banks in Oklahoma, or expend the same for the benefit of such member, such
expenditures, investments, and deposits to be made under such restrictions,
rules, and regulations as he may prescribe: Provided, That the Secretary of
the Interior shall not make any investment for an adult member without first
:securing the approval of such member of such investment.

It will be observed that the foregoing provision* specifically enu-
merates the forms of investment which the Secretary of the Interior
is authorized to make from the funds of these Indians. The bonds
issued by the Home Owners' Loan Corporation are not mentioned,
;nor can they be regarded as included within any of the forms of
investment enumerated. They a-re not United States bonds, but are
direct obligations of the Corporation, the' liability of the United
States extending only to a guarantee of the interest, with no respon-
sibility whatever towards the principal. They can not be brought
within the authority of the statute by regarding them as a form of
first mortgage real estate investment. It is true that the Corporation
takes- first mortgages from the home owners, which are in a sense
security for the bond issue. But the amount advanced by the'Cor-
poration exceeds by 30% the limit fixed by Congress for loans from
.Indian funds. Furthermore, the act of 1925 contemplates- direct
investments of the Indians' funds in first mortgage real estate loans.
The loans made by the Corporation represent investments by it rather
than by the bondholders, and the notes and mortgages taken by the
Corporation are the media through which it expects to raise the
funds necessary to retire the bonds. Obviously, therefore, the act
,of 1925 contains no authority for the investment of the funds belong-
ing to restricted Osage Indians in the bonds of the Home Owners'
Loan Corporation.

Regarding the exchange of the Corporation's bonds for an exist-
ing first mortgage investment, it may be said that the substitution
of an unauthorized investment for an authorized one can not be
justified where the existing authorized investment is safely secured,
but where the security is impaired to the extent that the Indians face
a certain loss, their manifest interests would appear to demand that
such measures as may be available be taken to avoid or mitigate
the loss. As the guardian of the Indian wards in the administration
of their affairs, the Secretary of the Interior is charged with the
duty of protecting their interests and promoting their welfare, and
this duty would appear to draw to it the power and authority neces-
sary to take appropriate action in such perilous cases. The facts in
connection with the Barlow mortgage are not sufficiently stated to
enable me to determine with certainty whether the case is one in
which the acceptance of the bonds of the Home Owners' Loan Cor-
poration is justified as a measure essential to the protection of the
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interests of the Indians. If upon further investigation it develops
that such is the situation, the. bonds of the Corporation may be
accepted, otherwise not. It is difficult to see, however, how the pro-
posed exchange could improve the position of the Indians, since
not more than 80% of the value of the property could be acquired
in such bonds. We are here dealing with trust funds, and we are
not permitted to release any portion thereof without an adequate
return. The existing mortgage is security for 100% of the loan if
the property has that value. If it is good for only a portion of the
debt, the Indians are entitled to its full value rather than 80%o of
the value as proposed in the exchange.

The further question as to whether any action can be taken to
provide additional security for the Indians where the amount of
the loan obtained by the home owner is less than the amount of the
outstanding note and mortgage cannot well be answered without
having before me a concrete case with a. statement-of the facts show-
ing the amounts involved, the appraised value of the property, the
status of the borrower as a moral risk and his earning power, .and the
kind of security he is able to furnish. I shall be pleased to consider
this question further upon presentation of such a concrete case.

Approved:
OSCAR L. CHAPMAN,

Assistant Secretary.

MEASURE OF DAMAGE IN TIMBER TRESPASS CASES;

INSTRUCTIONS

[Circular No. 1317]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFaC,
:Washington, D.C., December 9, 1933..

THE SECRETARY OF THE INTERIOR:

Circular No. 881, approved by the Department March 14, 1923:
(49 L.D. 484) directs that thereafter in timber trespass cases the
law of the State in which the trespass is committed shall fix the
measure of damage therefor. In the absence of State law, the
amount of liability is fixed by the rules of the Supreme Court of
the United States in the case of Wooden.-ware Company v. United
States (106 U.S. 432).

The State laws- relating to innocent timber trespass have gen-
erally been construed to fix the liability of an innocent trespasser
and the- liability of an innocent purchaser from an innocent tres-
passer, and such laws relating to wilful timber trespass have gen-
erally been construed to fix the liability of a wilful trespasser and
the liability of a wilful purchaser from a wilful trespasser.
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Heretofore this office has held that the liability of an, innocent
purchaser from a wilful trespasser is not governed by State laws,
which laws do not in terms refer to purchasers, but is fixed by
Rule 3 of the rules set-forth in the Wooden-ware. decision. How-

ever, upon careful consideration of the applicable laws and deci-
sions, this office is of the opinion that such holding is not, correct, and
that where the State law prescribing the penalty for wilful trespass
may be construed .to fix. the liability of a wilful purchaser, such law

should be held to also fix the liability of an innocent purcha.ser.

The liability. of an. innocent -purchaser from a wilful trespasser
under Rule 3 of the rules in the Wooden-ware decision is the amount

which he pays: for the timber. This frequently includes the cost
of delivery to distant points. The penalties usually prescribed by

State law are single damages for innocent trespass and double dam-
ages for wilful trespass. In Oregon the penalty is double damages
for innocent trespass and treble damages for wilful trespass (Sees.
5-306 and 5-307, Oregon Code 1930, amended, 1931). Such penal-
Lies 'may be much less than the , amount of. the liability of an in-
noeent purchaser from a wilful trespasser under -Rule 3 of the
Wooden-ware decision. It seems illogical and unjust that in any case
*an innocent purchaser from a wilful trespasser should be held liable
to the Government for a greater sum than the penalty prescribed
by the State law for the wilful trespass..

Accordingly, it is recommended that hereafter in timber trespass

cases where demand for settlement is made on an innocent purchaser
from a wilful -trespasser, and the State law prescribing the penalty
for wilful trespass may be construed to fix the liability of a wilful
purchaser, such law shall be held to also fix the, liability of the inno-
cent purchaser.

FRED W. JOHNSON,

Commissioner.
Approved, Dec. 13, 1933.

T. A. WALTERS,
First Assistant Secretary.

OIL AND GAS REGULATIONS AMENDED-FORM OF PERMIT
REVISED-CIRCULAR NO. 1111 MODIFIED

[Circular No. 1316]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D.C., January 5, 1934.

REGISTERS, UNITED STATES LAND OFFICES:

The form of prospecting permit prescribed by Section 6 of the
oil and gas regulations, Circular No. 6T2 (47 L.D. 437), as revised
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in April, 1932 (Form 4-208b) is hereby amended by changing-para-
graph No. 7 thereof to read as follows:

7. As to any lands covered by this permit within the area of any Govern-
ment- reclamation project or in proximity thereto, take such precautions as
required by the Secretary to prevent any injury to lands susceptible of irriga-
tion under such project or to the water supply thereof: Provided, That drilling
is prohibitedtupon any constructed works or right of way of the Bureau of
Reclamation, and provided further, that there is reserved to the United States,
its successors and assigns, the superior right at all times to construct and
operate and maintain reclamation works in which construction, operation, and
maintenance,. the United States, its successors and assigns, shall have the right
to use any or all of the lands herein described without making comnpensation
therefor, and shall not be responsible for any damage resulting from such con-
struction or operation and maintenance, including damage from; the presence
of water thereon or on account of- ordinary, extraordinary, unexpected or
unprecedented floods; and nothing shall be done under this permit to increase
the cost of or interfere in any manner with the construction or operation and
maintenance of such works.

Until the supply of permit forms now on hand is exhausted, only
permits for lands any part of which is within a reclamation project
will be issued on the amended form.

Circular No. 1111, approved February 21, 1927 (52 L.D. 40) is
hereby modified to provide that the bond required thereby where' any
part of the land embraced in the permit constitutes a portion of a
reclamation project will not be required prior to issuance of the
permit, nor until the permittee shall give notice to the oil and gas
supervisor of his intention to drill and submit his drilling plan for
approval together with the $5,000 drilling bond. Such drilling bond
may be also conditioned on the protection of the reclamation project,
or an additional bond. may be required of, the permittee in such
amount as determined to be necessary for the purpose of the bond.

You will give such publicity hereto as may be possible without
expense to the Government.

FRED W. JOHNSON, Commissioner.
I concur:

W. C. MENDENHALL,:
Director Geological Sur'vey.

* Approved,
F. A. WALTERS,

First Assistant Secretary.

CHARLES B. STILLMAN
* Opi-nion, January 8, 1934

NATIONAL PARKS, BUILDINGS AND. RESERVATIONS-CLAIM FOR DAMAGE TO PROP-
EBTY-ACT or DECEMBER 28, 1922.

Under the terms'of the Act of December 28, 1922 (42 Stat. 1066), an injury
is compensable only if it was caused by the negligence of an officer or
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employee of the United States while acting within the scope of his.
employment.

NATIONAL PARKS, BUILDINGS AND RESERVATIONS-CLAIM FOR DAMAGE TO PaOP-
ERTY-ACT OF DECEMBER 28, 1922-E1SSENTIALS TO A RECOVERY OF DAMAGES.
UNDER ACT.

In order to warrant a recovery of damages under the Act of December 28,
1922, it must be established that there was a breach of duty which was the
efficient cause of the accident resulting in damage, and that the claimant
himself did not neglect any duty which, if performed, would have prevented.
the accident.

NATIONAL PARKS, BUILDINGS AND RESERVATIONS-AUTOMOBILE DmIvEs' RESPONoS-
BIIITIES.

A motorist following another vehicle along the highway must keep his auto-
mobile under such control and at such a distance behind the leading vehicle
as will enable him to cope with the exigencies of ordinary travel.

MERGOLD, Solicitor:
A claim has been filed with the office of National Parks, Buildings

and Reservations by Charles B. Stillman in the total sum of $136.65,
on account of property damage alleged to have been sustained by the
claimant in an automobile accident in Glacier National Park on
August 24, 1933.

The injury is compensable only if it was caused by the negligence
of an officer or employee of the United States while acting within
the scope of his employment. Act of December 28, 1922 (42 Stat...
1066).

It is not disputed that on August 24, 1933, at about 9 o'clock, a.m.,
in Glacier National Park, an automobile owned and operated by
the claimant was damaged in a collision with a motor truck owned
by the UnitedX States, and then and there operated by an. employee
of the United States acting within the scope of his employment.
Each driver, however, denies negligence on his part and alleges that
the accident was caused by negligence of the other.

On the morning in question a Government dump truck and the
claimant's passenger sedan were proceeding in the same direction
along a highway in Glacier National Park between Avalanche Camp
and Lake MacDonald Hotel. The claimant thus describes the situ-
ation: " I overtook the road maintenance truck and followed it for
a mile, both of us traveling about twenty miles an hour.'? Rain was
falling and the highway was slippery. Attached to the rear of the
sedan was a loaded trailer. Upon a straight section of the road
intervening between two curves, the driver of the truck decreased
his speed to allow a workman to alight. He did not know that a
car was following him and gave no warning before decreasing speed.
The truck had decreased its speed from 20 miles per hour to 5 or 8

miles per hour when it was struck from the rear with considerable
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force by the claimant's car. The claimant says that he became aware
that the truck was diminishing its speed " while there was still dis-
tance enough between us to give a chance for me to stop in time."
le tried to stop, but the combined momentum of car and trailer
caused the sedan to skid on the wet road and strike the still moving
truck. Only the passenger, vehicle was damaged. It does not
appear how far to the rear of the truck the sedan had been traveling,
or how much that distance was shortened before the claimant ob-
'served that the truck was slowing down.

If the claimant is to recover it must appear that a breach of duty
by the truck driver was the efficient cause of the accident and also
that the claimant himself did not neglect any duty which, if per-
-formed, would have prevented the accident. Swedman v. Standard
Oil Co., 125 So. 481 (La. App. 1929); Knudson v. Bockwinlcie, :120
Wash. 527, 208 Pac. 59 (1922); See Little v. Hackett, 116 U.S. 366,
371 (1885).

The relative duties of drivers proceeding in the same direction
along a highway have been stated judicially:

When two automobiles are being driven along a public road in the same
direction, the relative duties the one owes to the other are to be governed some-
-what by the circumstances of the particular case. The driver of the front car
,owes no duty to the rear or trailing car except to use the road in the usual way,
in keeping with the laws of the road, and until he has been made aware of it,
by signal or otherwise, he has a right to assume, either that there is no other
automobile in close proximity to his rear, or that, being there, it is under such
-control as not to interfere with his free use of the road in front of and to the
side of him in any lawful manner.

A.* * 8 8 4:* 8

"Where two automobiles are traveling the public road in the same direction,
the one ahead has the superior right, 8 * 8

It is the duty of a driver operating an automobile, upon approaching another
automobile from the rear, while both cars are traveling in the same direction,
to exercise a greater degree of care. He must look out for the man ahead,
realizing that the man ahead is engaged in handling a high-power, dangerous
machine, requiring constant attention and quick action, and that his lookout
is ahead, and not behind. Hie must have his machine well in hand to: avoid
,doing injury to the car ahead, so long as the man ahead is driving in accordance
with his rights. Government Street Lumber Co. v. Ottinger, 94 So. 177, 139
(Ala. App. 1922):

So great is the responsibility which the law imposes upon the fol-
lowing motorist that the mere f act of collision with a moving vehicle
ahead is accepted as evidence-subject to rebuttal, of course-that
the rear car was following more closely than ordinary care would
allow. See Woolner v. Perry, 265 Mass. 74, 77, 163 N.E. 750, 7i51
(1928); Gor'rotein v. Priver, 221 Pac. 396, 399 (Cal.' App., 1923).
The sole exculpatory circumstance alleged by the claimant in the
present case is that the leading vehicle slowed down without warning
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The claimant is not on this account blameless. No traffic regulation
required that warning be given by the truck driver. The decrease
in speed from 20 miles per hour to 5 miles per hour was not great
nor could it have been very sudden since it was accomplished without
causing the heavy truck to skid. Such conduct by the driver ahead
is an exigency of ordinary travel which the driver behind may reason-.
ably be required to take into account in regulating the, distance be-
tween the two vehicles. Moreover, in the present case peculiar cir-.
cumstances place a particular burden upon the claimant. The trailer
increased the momentum of his vehicle without compensating in-
crease of braking power. Indeed, the slippery road caused a sub-
stantial loss of normal bra-king power. The inference is unavoida-
ble that immediately before the accident the claimant was not, ob-
serving the road ahead or else that he was following the truck more.
closely than prudence under the circumstances would per-nmit. His.
own contributory negligence defeats his claim.

The claim is rejected.
Approved:

OSCAR L. CHAPMAN,
Assistant Secretary.

COAL PROSPECTING PERMITS AND LEASES-WHEN ADVISABLE
TO WITHHOLD-AMENDMENT OF REGULATIONS

DEPARTMENT LOF THE INTERIOR,

Washington, D.C., January 24, 1924.

THE COMMISSIONER OF THE GENERAL LAND OFFICE:.

I have before me your memorandum of January 9, and related
correspondence, concerning the advisability of withholding new
leases of coal lands of the United&States.

In section 2 of the leasing act of February 25, 1920 (41 Stat. 437),,
it is provided-

That the Secretary, of: the Interior is authorized to, and upon the petition
of any qualified applicant shall, divide any of the coal lands or the deposits
of coal * * * owned by the United States * * * iito leasing tracts.
* ;* * and thereafter the Secretary of the Interior shall, in his discretion,,
upon the, request of any qualified applicant, or on his own motion, from time.
to time, offer such lands or deposits of coal for leasing, and shall awaids
leases thereon * * *

It is further provided in said section of the leasing act that where.
prospecting, or exploratory work is necessary "the Secretary of the
Interior may issue * * * prospecting perimits ' *

It is thus clear that it is discretionary with, the Secretary of the.
Interior whether he shall issue coalleases a'nd coal pxrspecting per-
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mits. In the present situation of the coal industry it is desirable
that very few, if any, new coal leases or prospecting permits be
issued.

Taking into consideration, however, that there may be some cases
where new small Scoal mines .f or' local-needs are advisable and that
there may also be cases where leases for shipping mines should not
be denied, it .is thought that no general order should be. issued
in effect suspending the operation of the leasing act as to new coal
leases and prospecting permits. It is believed that substantially the
same result can be reached by declining to oif er coal lands for lease or
to grant prospecting permits unless an actual need is shown for coal
which cannot otherwise be reasonably purchased or obtained.

In the Coal Land Regulations under the leasing act (Circular No.
679, 47 L.D. 489), it is prescribed that any person, .association of
persons, or corporation applying for a coal lease shall submit a
" statement of the general situation of the land with respect to other
mines, its topography, outlet to market, and transportation facilities."
The information thus acquired serves. to show, in a measure, whether
there will be any market for the coal to be mined. In numerous cases
the Director of the Geological Survey has recommended that you call
upon lease applicants to show why they should not accept leases for
reduced acreages. It is advisable that you in the first instance
require lease applicants to show fully the need for additional pro-
duction of coal.

The regulations do not require any similar showing from appli-
cants for coal prospecting permits.- But it is essential that infor-
mation of the same kind be required of them.

Hereafter in considering applications for coal leases by competitive
bidding and for prospecting permits you will recommend the issuance
of leases and prospecting permits only in cases where you are satis-
fied that there is actual need for coal which cannot. otherwise be
reasonably met. When applications for lease are filed pursuant to
discovery of coal in commercial quantities on lands embraced in coal
prospecting permits, leases cannot be denied, but it may be possible
in' many cases to hold down such- leases to minimum areas. Instruc-
tions are also being given to the Director of the Geological' Survey
as to the action to be taken: on applications for coal leases and- for
prospecting permits.

HAROLD L., IciES,
iSecretZy-of .the Inteior.,

[Note: Instructions of the Commissioner of the General Land Office :(Cir-
cular 1318) to field officers follow.]
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INSTRUCTIONS

[Circular No. 1318]

GENERAL LAND OFFICE,

Washington, D.C., February 1, 1934.
REGISTnERS, UNITED STATES LAND OFFICES:

January 24, 1934, the Secretary of the Interior issued certain in-
structions concerning applications for coal leases by competitive
bidding and applications for prospecting permits and directed that
favorable recommendations for the issuance of leases and prospect-
ing permits be made only in cases where a satisfactory showing is
made that there is actual need for coal which cannot otherwise be
reasonably met.

Attention is directed to that part of the coal. leasing regulations,
paragraph 9 of Circular 679, which requires that any person, asso-
ciation of persons, or corporation applying for a coal lease shall sub-
mit a statement of the general situation of the land with respect to
-other mines, its topography, outlet to market and transportation
facilities.

Many applications for coal leases are received in this office which
do not contain a statement in accord with the above, and it has been
found for various causes that many of the present lessees are unable
to comply with the minimum tonnage required by their leases, and
numerous requests are made for relief under this requirement, as
well as relief in the matter of payment of annual rental.

In cases hereafter, this office will make favorable recommendation
that leasing units be segregated and that auctions be authorized only
in cases where there has been furnished a satisfactory showing that
an additional coal mine is needed and that there is an actual need
for coal which cannot otherwise be reasonably met.

' Since coal prospecting permits are issued fdr the express purpose
of determining the extent and workability of the coal deposits with
a view to granting a preference right mining lease if and when it
has been demonstrated that a commercial deposit of coal has been

discovered, it is essential that permit applicants furnish, as pertinent
to section 22-D cf the regulations, similar information.

Therefore, in the future, when a petition for a lease or an appli-
cation for a permit is filed, you will examine the papers filed and if
the showing furnished with regard to the matters outlined herein is
not deemed sufficient, you will require additional evidence.

You will, therefore, as- far as possible, in advising the public with
regard to coal leases. and permits, and; in explaining to inquirers
the provisions of the -coal leasing circular emphasiz6',the matters
stated above.

FRED W. JOHNSON, Commissioner.
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GRAZING DISTRICTS UPON PUBLIC LANDS

Opinion, January 25, 1934

PUBLIC LANDS-EXECUTIVE POWER OF WITHDRAWAL-SOTJRCES OF AUTHORITY-
ACT OF JUNE 25, 1910.

The power of the Executive to withdraw public lands from private acquisition
antedates and is independent of the Act of June 25, 1910 (36 Stat. 847) or
any other statutory grant of withdrawal power. (Citing United States v.
Midwest Oil Conipany, 236 U.S. 459.)

PUBLIc LANDS-WITHDrAWAL rFO GRAZING DISTRICT-ACT OF DECEMBER 29,-1916.

A withdrawal of public lands for the purpose of reserving them for use, as
federally. regulated grazing lands is a withdrawal for a public purpose,
and is analogous to a withdrawal under Section 10 of the Act of December
29, 1916 (39 Stat. 862), to provide for stock-raising homesteads.

PuBLIC LANDS-NVITHDRAWAL ORDER-EXCEPTIONS TO ORDER-PERSONS NOT
ENTITLED TO EXEMPTION.

Persons whose use of public lands rests merely upon the sufferance of the
United States do not come within the purview of the exception contained
in an order of withdrawal that it shall be subject "to all valid existing
rights ", the sole " right " of those so using the lands being to graze stock
thereon at the sufferance of the United States.

PuBLia LANDs-APPRopniATION oNO A PUBLIC PunRosE-EFFEcT-JUACKAL
DETEIRmiNAmTIo.

The Federal courts have repeatedly held that an appropriation of public lands
for a public purpose by proper Executive withdrawal prevents their further
use by private persons for any purpose which is in conflict with the purpose
for which the withdrawal was made.

Punwo LANDS-EEoGULATToN Or GRAZiNG-AuTHORITY OF SECEETARY OF THE
INTERIOR.

Specific legislative authorization for regulation by the Secretary of the
Interior of grazing upon public lands withdrawn for a Federal grazing
district is not* necessary, his designation in the Executive order being
sufficient. Such designation is consonant with the Secretary's general
jurisdiction over the public lands of the, United States; and by virtue of this
general authority he may prescribe such rules and regulations as are
necessary to effectuate the purposes for which the withdrawal and reserva-
tion are made. -

PrUnro LANDs-AUTHORITX OF DEPA=TMENT RUES AND BREGULA-TIONS-JUDIOIAL
* RECOGNITION.

Rules and regulations whose sole statutory basis is Section 1201 of Title 413
of the United States Code have been given judicial sanction by the Supreme
Court.

MARGOLD, Soleitor::

Relative to the proposed Executive order for Public Grazing
Withdrawal No. 4, Utah, you have requested my opinion as" to the
legal authority to create grazing districts upon public lands by
exercising the Executive withdrawal power and to prescribe Execu-
tive regulations governing grazing in districts so created.

182662-34-voL. 5!423
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It is my opinion that there is legal authority for the creation of
grazing districts upon public lands by Executive withdrawal of the
lands involved from settlement, location, sale, or entry for the pur-
pose of reserving the lands for federally, regulated grazing, and. that
there is legal authority for Executive regulation of grazing upon
the' lands so withdrawn.

The proposed Executive order recites its authority as derived from
the act of June 25, 1910 (36 Stat. 847). Since, however, the Execu-
tive power of withdrawal derives from general nonstatutory sources
as well as from statutory sources, I suggest that the order be changed
to read as follows:

By virtue of the authority vested in me as President of the United States
and pursuant to the authority vested in me by the act of June 25, 1910 (ch.
421, 36 Stat. 847), as amended by the act of August':24, 1912 (ch. 369, 37 Stat.
497), and subject to all valid existing rights, it -is hereby ordered that the
land; hereinafter listed in so far as title thereto remains in the United
States be, and the same is hereby, withdrawn from settlement, location, sale,
or entry, and reserved for classification; in aid of .legislation, for conserva-
tion and development of natural resources and for use as grazing land in
accordance with such rules and regulations as may be prescribed by the
Secretary of the Interior.

The leading case of, United States v.. Midwest Oil 'Company (1915)
(236 U.S. 459, 471, 483), definitely recognized the existence, inde-
pendent of statutory grant, of the President's power to order with-
drawal of public lands from private acquisition. This case in-
volved the validity of "Temporary Petroleum Withdrawal Nb. 5,"
proclaimed by the President on September 27, 1909. Subsequent to
its proclamation and before the Midwest Oil Company case, the
President's power in the premises was questioned.; and in. a message
to Congress the President called attention to the existence of the
doubt and suggested the desirability of legislation expressly grant-
ing the power and ratifying what he had already done. There
resulted the act of June 25, 1910 (36 Stat. 847). In the Midwest
Oil Company case, however, the court held that, as to the 1909
withdrawal, "The act left the rights of parties in the position of
these appellees, to be. determined by the state of the law when the
proclamation was issued." This express holding on the effect of
the act of 1910 definitely limited the court's decision to. determina-
tion of the withdrawal power vested' in the. President independent
of statute. X

On the question of the President's nonstatutory withdrawal power
the court concluded: "As heretofore pointed out the long-continued
practice, the, acquiescence of Congress, as well as the decisions of

EVol.
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the courts, all show that the President had the'power to--make the
order." Mr. Justice Lamar's opinion for the court described ex--
haustively the long-continued administrative practice, iin which-
"there had been, prior to 1910, at least 252 Executive orders making;
reservations 'for useful, though nonstatutory purposes." The lopimR-
ion pointed out thatnot one- of those withdrawals was disaffirmed

by Congress, that in many instances Congress enacted legislation in
assistance of the purposes for which withdrawals were made, and
that not one of' those withdrawals was declared invalid by the
courts. The holding in this case, after the exhaustive considerations
of the question by the court, established with certainty in constitu-
tional law the Executive's withdrawal power, independent of statute.

The Midwest Oil Company case was followed in Mason v. United
States; (1923) (260 U.S. 545, 553), in which a 1908 Executive order
withdrawing certain lands in Louisiana was upheld. Mr. Justice
Sutherland,'in his opinion for a unanimous court: stated:

Whatever legitimate doubts existed at the time of the locations respecting
the validity of the executive order, were resolved by the subsequent decision
of this Court in United States v. Miiidwest Qi1 Co., 236 U.S. 459, where it' was
held that a similar order, issued in 1909, was within: the power of the execu-,
tive. Upon the authority- of that case the order here in question must be
held valid.

The Executive power of withdrawal, both under the act of 1910
and under the state of law existing prior to that act, has been recog-
nized in several United States Supreme Court cases: United States'
v. Wilbur (283 U.S. 414, 419), Sinelaidr v. United States (279 U.S,
263, 285) ; Kinney Coastal Oil Co. v. Kieffer (277 U.S. 488, 490).

Among the many decisions in the lower Federal courts sanction-
ing the Executive withdrawal power, Shaw v. Work (9 Fed. 2d,
1014, 1015), certiorari denied (270 U.S. 642), is outstanding. There
it was held that under the act of 1910 the President could withdraw
public lands for purposes which by provision of the- same statute
could be accomplished only by means of legislation, and that such'.
a withdrawal remained effective notwithstanding the failure in'
Congress of the necessary legislation.

The decisions referred to above show definite judicial 'sahetion of
the Executive power of withdrawal, whether its basis be nonstatu-
tory or statutory.

Section 1 of the act of 1910 provides:

.That the President may, at any time in his discretion, temporarily with-
draw from settlement, location, sale, or entry any of the public lands of the
United States including the District of Alaska and reserve the same for
water-power sites, irrigation, classification of lands, or other public purposes,
to be specified in the orders of withdrawals, and such withdrawals or reserva-
tions shall remain in force until revoked by him or by an Act of Congress.

355~
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The statutory enumeration of certain purposes for reservation is
followed by the omnibus clause, "or for other public purposes to.
be specified in the orders of withdrawals"; so that the statute may
properly be construed as declaratory of the general nonstatutory
power. An Executive order withdrawing public lands for any public
purpose may, therefore, with legal S propriety, rely for authority
upon both the nonstatutory and the statutory powers.

It can not be questioned that withdrawal of public lands for the
purpose of reserving them for use as federally regulated grazing
lands is a withdrawal for a public purpose. Congressional deter-
mination supports this conclusion. Section 10 of the act. of: De-
cember 29, 1916 (39 Stat. 862), "an act to provide for stockraising
homesteads, and! for other purposes," provides:

SEc. 10. That lands containing water holes or other bodies of water needed
or used by the public for watering purposes shall not be designated under this.
Act but may be reserved under the provisions of the Act of June twenty-fifth,.
nineteen hundred and ten, and such lands heretofore or hereafter reserved shall,
while so reserved, be kept and held :open to the public use for such purposes
under such general rules and regulations as the Secretary of the Interior
may prescribe; Provided, That the Secretary may, in his discretion, also with-
draw from entry lands necessary to insure access by the public to watering
places reserved hereunder and needed for use in the movement of stock to
summer and winter ranges or to shipping points, and may prescribe such rules
and regulations as may be necessary for the proper administration and use of
such lands.

I have made particular reference herein to the proposed order's
purpose of creating a grazing district because the second question
herein considered is concerned with regulations of the use of the
withdrawn lands for grazing. The other purposes expressed in the
proposed order are expressly recognized in the act of 1910 or may be
'included in the act'a omnibus phrase, " other public purposes."

Although the act of 1910 makes certain exceptions to the effect of
withdrawals, and although the proposed order subjects the with-
drawal " to all valid existing rights ", neither the statute nor the.
order would protect against the withdrawal's effect. those, who are
using the lands involved for grazing stock, at the sufferance of the
landowner, the United States.

Protection:under section 2 of the act of 1910 would not be avail-I
able, unless the lands for which protection was claimed were at thee
date of the withdrawal " embraced in any lawful homestead or. desert-
land entry theretofore made, or upon which any valid settlement
hlas been mnade'and is at said date being maintained and perfected
pursuant to law (36 Stat. 847, 848). Nor would mere use of the
lands for grazing, at the sufferance of the United States, be sufficient'
to establish a "'valid existing right" to which the'proposed with-'
drawal is declared' subject.- -The' only right of those so using. the
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lands is to graze stock upon the land so long as the United States
suffers them to'do so. Buford v. Houtz (133 U.S. 320). The pro-

-posed withdrawal order would terminate the sufferance.i There is
direct authority for this position in Oinaeohevarria v. Id&a/o (246
U.S. 343, 352), which held constitutional an Idaho statute that regu-
lated the United States public lands located in Idaho as between
those grazing cattle thereon and those grazing sheep thereon. In
affirming the Idaho Supreme Court decision upholding the act'
against objections made by sheep owners,Mr. Justice Brandeisu stated
in his opinion for the court:

This exclusion of sheep owners under certain circumstances .does not inter-
fere with any rights of a citizen of the United States. Congress has not con-
ferred upon citizens the right to graze stock upon the public lands. The Gov-
ernment has merely suffered the lands to be so used.. Buford v. Houtz, suprL.
It is because the citizen possesses no such right that it was held by this court
that the Secretary of Agriculture might, in the exercise of his general power
to regulate forest reserves, exclude sheep and cattle therefrom, Undted States
v. Grimatud, 220 U.S. 506; Light v. United States, 220 U.S. 623.

The proposed withdrawal order necessarily- would terminate the
sufferance by the United States of the present grazing upon its
public lands. The proposed withdrawal derives its authority under
the act of. 1910 from any one or a combination of the purposes ex-
pressed in the proposed order, i. C., " for classification" and " in aid
of legislation." The Federal courts have repeatedly held that an
appropriation of public lands for a, public purpose by proper govern-
mental action prevents the further use of the withdrawn lands by
private persons for any purpose which is in conflict with the purpose
for which the withdrawal was made. Case law supports this posi-

tion. United States v. Tygh Valley Land & Livestock Co. .(76Fed.
6;93); Shannon v. United States (160. Fed. 870), (grazing on lands
appropriated for a specified public puirpose deemed inconsistent with
the purpose, and therefore unlawful and subject to being restrained,
notwithstanding Buford v. Houtz, 133: U. S. 320); Scott v. Carews
(196 U.S. 100); United States v. Hodges (218 Fed. 87); Stockley v.
United States (271 Fed. 632).

Examination of the pertinent case law and statute law makes it
clear that the President has the power to make the proposed with-
drawal order, and that l the order would be effective to terminate the
unregulated grazing on the public lands involved.

II-- ' ' - - -

There is no specific legislative authorization for the Secretary of
the Interior's regulation of Federal grazing districts, 'but specific
legislative authorization is not needed. The proposed order's desig-
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nation of the Secretary of the Interior as the official to regulate
grazing upon the lands withdrawn clearly places the lands: under his
jurisdiction; and this designation of jurisdiction or regulatory au-
thority is consonant with the Secretary's " general powers over the
public lands as guardian of the people." And, having jurisdiction
over the, land withdrawn, the Secretary of the Interior, by virtue of
his general authority, may prescribe such rules- and regulations as
are necessary to effectuate the public purposes for which the with-
drawal and reservation are made.

There is a general statutory authorization of appropriate regula-
tion by the Secretary of the Interior in the execution of those land
laws not otherwise specially provided for. In Title 43 of the
United States Code (which contains the public land laws, including
the act of 1910 relied upon in the proposed order), section 1201
provides:.

The Xommissioner, of the General Land Office, under the direction of the
Secretary of the Interior, is authorized to: enforce and carry into execution, by
appropriate regulations, every part of the provisions of this title not otherwise
specially provided for. -

Rules and regulations which had no statutory basis of authority other
than the section set forth above have been given judicial sanction by
the Supreme Court of the United States. Catha v. United States
(152 U.S. 211, 216) ; Rougkton v. Knight (219 U.S. 537).

When the general authorization of Executive regulation (R.S.
2478, 43 U.S.C. 1201) is considered in the light of the withdrawal
power granted in the act of -1910 (36 Stat. 847, 43 U.S.C. 141) and
elaborated in section 10 of the Stock-raising Homestead act of
December 29, 1916 (39 Stat. 862, 43 U.S.C. 300) the inevitable con-
clusion is that the Secretary of the Interior haslegislative authority
to prescribe such regulations ifor public lands withdrawn under- the
act of 1910 as are necessary and proper to effectuate the public
purposes of the withdrawals.

This conclusion is borne out by judicial pronouncements of the
general powers of the Secretary of the Interior over the public
lands. Williams v. United States (138 U.S. 514, 524); United States
V. Wilbur (283 U.S. 414, 419).

Finally, since effective exercise of the well-established Executive
withdrawal power requires the concomitant power to regulate for the
purposes for which the withdrawn lands are reserved, policy favors
the legal conclusion .I have reached.

Approved:
T. A.- WALTERS, .

First Assistant Secretary.

[Vol.
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LANDS OF PAPAGO INDIANS.

Opinion, March 7, 1934

PAPAGO INDIAN LANDs-TITLE--PRoPBIETosHEIP OF THE UNITED STATES-INDIAN
RIGHT. OF OCOUPANOY-RIGHT TO MINERALS.

: Held, That under dominion of Spain and Mexico the Papago Indians did not
have. title in fee to the lands they occupied; that in 1853, through the
Gadsden Purchase, the United States acquired title to these lands, subjeet
to an Indian right of occupancy of an area not exactly determined; that no
interest in minerals was accessory or incidental to whatever surface rights
the Indians may have enjoyed; that complete and unincumbered title to
minerals in the land was formerly-vested in the Mexican State and passed
to the United States upon cession of the territory;- that the appropriate
manner of protecting the Papagos in their possession is a matter exclusively
of political cognizance.

INDIANS AND INDIAN LANDS-JURISDIOTION AND OWNERSHIP RESULTING Fxok
DISCOVERY-TITLE TO SPANISH AND MExICAN LANDS-SUCCESSORSHIP.

It was accepted legal theory of the European nations which colonized America
that upon 'discovery of any new lands complete jurisdiction and ownership
became vested in the sovereign to whom the discoverer owed allegiance,
from- which it follows that all rights or titles to lands once a part of
Mexico, vested in private persons, severally or in groups, must derive their
legal character from the Spanish crown or succeeding proprietors.

PAPAGO INDIAN LANDS-LAW GovERhNING LAND TITLES.

Spanish and Mexican law are decisive of the question of the title under
which the lands of the Papago Indians are held.

INDIANS AND INDIAN LANDS-NArURE OF GRANT BY SPANISH CROWN.

The numerous decrees of the monarchs of Spain protecting Indians in their
occupation of lands are not in effect a grant of complete title to Indian
communities in possession generally.

PAPAGO INDIAN LANDs-TImTE BY COMMUNITY OWNERSHIP-REQUISITES.

A claim of tribal ownership of a large land area cannot be established with-
out a fixing of boundaries, and ownership by village communities can be
established only if such communities can be. defined;

INDIAN LANDS-TITLE-UNITED STATES COURTS-CONFIRMIATION OF GRANTS MADE
BY SPANISH OFFICERS.

By confirming the acts of Spanish officers in granting lands which were in
Indian possession, United States courts, Federal and State, have accorded
recognition to the doctrine that title to lands held by Indians in Mexico
was not a fee simple title.

PAPAGO INDIAN LANDS-OWINERSHIP OF MINERALS BY THE SPANISH CRowN-
SUCCESSORSHIP BY THE UNITED STATES.

Since the cession to the United States of the territory which embraces the
Papago lands, the courts in this country have recognized the ownership
of mines* by Spain and Mexico before the cession as well as the succession
of the United States to that ownership, and the Supreme Court has stated
expressly that under Spanish law minerals in, Indian lands were the
property of the Crown; also the Executive and Legislative branches of the
Federal Government have likewise recognized the succession of the Federal
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Government to the ownership of mines in what was formerly Spanish and

Mexican territory.

INDIANS AND INDIAN LANDs-SPANIsH LAWS-INCOMPATISILTY WITH RECOGNI-
TION OF ULTIMATE TITLE.

Certain laws of the Spanish regime are incompatible with recognition of

ultimate title in the Indians, as, for instance, the law: (Law 23, Book 4,

Title 7, "Compilation of the Indies ") permitting Spaniards to make new

settlements in Indian territory, peaceably, if possible, but otherwise if
necessary.

PAPAGO INDIAN LANDS-EXECTUTIVE ORDER CREATING PRESERVATION-MINERAL
DEPOSITS EXCEPTED.

The Executive. order of February 1, 1917, reserving lands for the Papago

Indians, excepted mineral deposits and provided that the reservation area
should be open to entry and location under the mining laws of the United

States.

INDIANS AND INDIAN LANDS-PREScRIPTIVE RIGHT AS AGAINST THE CROWN-
FORMAL PROCEDURE ESSENTIAL.

Even if prescriptive right, as against the Crown, resulting from immemorial

possession, was recognized by the Spanish law, an appropriate formal pro-

cedure was necessary to a complete title. Case of Carino v. The Insu'lar

Government of the Philippine Islaesds (212 U.S. 449, 461) distinguished.

MARGOLD, Soicitor:

At the suggestion of the Commliissiolner of Indian Affairs, there

has been referred to me fdr opinion the question of the validity of
certain claims of surface and mineral rights asserted by the Indians
of the Papago Tribe. These claims embrace an existing Indian reser-
vation of more' than' two and one-half million acres, and a large
amount of adjacent land in southern Arizona. The area is bounded,
in a general way, by the Gila. River, the Santa Cruz River, the
Mexican boundary, and the Growler Mountains. For centuries it has
been, and it still is, the home of the Papago Indians.

The Papagos claim that both surface and mineralst belong to
them in fee by virtue of' a title vested in them before the area in
question came under the sovereignty of the United States. There-
fore, they allege, the land never became part of the public domain
of the United States;.

In 1853, this territory, then a part of Mexico, was acquired by the
United States as a part of the Gadsden Purchase. 10 Stat. 1031
(1854). 'By Act of July 22, 1854,G Congress established the office of
Surveyor General of the Territory of New Mexico and placed under
the jurisdictions of the 'Surveyor General; the examination of all
claims to land asserted under the laws, usages, and customs of Spain
and Mexico. Ultimate confirmation and rejection of such claims
was made a function of Congress acting upon such report and
recommendation as the Surveyor Geleral might make. 10 Stat. 308
(1854). After Arizona became a separate territory, similar legis-

[Vol.
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lation was enacted creating the office of Surveyor General of Arizona
and defining the duties of that office. 16 Stat. 291 (1870). In
1891 Congress created the Court of Private Land Claims and con-

;ferred upon it jurisdiction to hear and adjudicate claims asserted
under the Spanish and Mexican law. 26 Stat. 854 (1891). As
early as 1874 the President of the United States, by Executive
order, set apart a small tract of land within the, Papago country,
immediately around the old Jesuit Mission and Indian village
of San Xavier del Bac, as an Indian reservation. Other compara-
tively unimportant reservations followed until Executive Order No.
2524, dated February 1, 1917, effected the reservation of more than
two million acres in the Papago country for the Indian inhabitants,
but excepted mineral deposits and provided that the reservation area
be open to entry and location under the mining laws of the United
States. Congress recently has added to this reservation a contigu-
ous strip of some three hundred thousand acres with the same
exception and provision concerning minerals. 46 Stat. 1202 (1931).
From time to time the United States has issued patents to white
settlers and miners within the Papago country. It is to be remarked
that during all these years of Indian occupancy and of Federal
action presupposing the inclusion of the land in question within the
public domain,, only one instance of formal assertion of Indian title
is recorded. In that case the. Supreme Court of the United States
considered an Indian claim to a particular small area within the
*Papago country. The litigation was indecisive. Lane v.. Puebloof
Santa Rosa, 249 U.S. 110 (1919); Pueblo of Santa Rosa v. FaZl 273
U.S. 315 (1927). Under these ciircumstances and at this late date.
those who assert that the Indians hold: fee simple title to this land
must bear a substantial burden of persuasion.

A. umber of surveys and studies have been' made of the Papago
Indians and the territory they occupy: From such sources it is
possible to draw a significant picture'of the factual relation between
these Indians and the land in controversy. The Geological'Survey
has published a monograph embodying 'the resuflts of a recent sur-
vey. Bryan, " The Papago Country, Arizona " '(1925). Ten years
earlier the United States Indian Service, through the agency of
H. V.'Clotts, assistant engineer, completed a comprehensivesurvey of
the -Papago country. Also valuable' is an unofficial' study by Carl
Lumholtz, published in 1912, in his boodk "New Trails in Mexico."
Studies by the' Bureau of American Ethnology, official Census re-
ports, and reports of the Secretary of the Interior, the Coommissioner
of Indian Affairs, the Surveyors General of New Mexico and Ari-'
;zona and subordinate officials, in the Indian Serv ice, complete the
picture. X ' i
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Luumholtz writes the following description:
The Papago Indians of today, the principal natives of the desert, live in

Arizona to the west and southwest of Tucson, as far as the Growler Moun-
tains in the west, the Gila River in the north, and the range of; Baboquivari
in the east. * * Until recent, times they were found as; far as the
Colorado River. They occupy much the same land as they did when first
discovered in the seventeenth century by the Spaniards. The region was
early named Papagueria, or, in its greater extension, Primeria Alta. It is
part of the great arid region called the Sonora. Desert. * * *

The greater part of the tribe never could be induced to live in pueblos, or
villages, which was always the policy of the Spanish missionary. In spite of
the efforts of the Jesuits and Franciscans, the Papagoes are still living in their
rancherias as of old, half nomadic in habit, resorting in the winter to the
sierras where water is miore plentiful and where their cattle, horses, mules and
donkeys find good grazing ground. In the summer they move to the broad, flat
valleys to devote themselves to agriculture which is made possible by the aid
of the showers that fall in July and August. (At pp. 16, 25.)

See also Bryan at p. 1; Indians Taxed and Indians Not Taxed in the United
States at the 11th Census, 1890 (Dept. of -Interior, Census Offlce, 1894) 142 ff.

The character and location of the' Indian communities in the so-'
called Papagueria have been the subject of census. Clotts, Bryan
and Lumholtz report the Indian communities in some detail. Clotts
describes 62 inhabited villages, aggregating 1,013 houses, with a
total population of 5,560 persons and with 9,200 acres under cultiva-
tion. Lumholtz, similarly, lists 88 rancherias. Bryan devotes more
than 150 pages to a description of all traveled. routes through the
Papagueria, and names and describes the scores of inhabited places
to be observed along these routes. Earlier reports, apparently not
predicated upon any detailed survey, show a much smaller number
of communities. Soon after the Gadsden Purchase, Gov. Meri-
wether, Superintendent ex officio of Indian Affairs in New Mexico,
reported, "from the most reliable information in my possession'
that the Indians within the area of the Gadsden Purchase were con-
centrated in " six pueblos, or villages ", near Tucson., 2 Sen. ex. doc.
34 Cong., 3d sess. (1856-57) 734. The Surveyor General of New
Mexico appended to his annual report for the year 1861 a table in
which he attempted to include "all the pueblos whether in New,
Mexico proper or in Arizona." He listed therein 11 " Papago
pueblos" located in Arizona, all of them, however, unsurveyed and
of unknown area. . I Sen. ex. doe., 37 Cong., 2d sess. (1861-62) 574,
578, 580, 581. In 1863, Charles D. Poston, the first Superintendent
of Indian Affairs in. the Territory of Arizona, listed 18 Papago0
villages within his jurisdiction. 3 H. R. ex. doe. 38 Cong. 1st sess.
(1863-64) 503, 504-

The discrepancy. between the earlier' and later reports seems to
reflect both incompleteness of the earlier data and some recent migra-
tions of the Indians.
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The primitive condition. of Papago society is giving way to the new. * go *
Formerly they lived in large rancherias, but in the last twenty years the

tendency has been to scatter. They have been touched by Americanism and
are now showing energy in acquiring cattle and other properties. * * 
During the last twenty years the tribe has acquired a considerable number
of live stock, often 20 cows, and from 10 to 12 horses to a family. Lumholtz,
at pp. 363, 364.

Comparison of the recent' reports with the older ones confirms
the quoted statement. Most of the communities named in the earlier
reports appear in the recent ones, but with decreased population.
This much seems clear: the life Qf the Papagos, conditioned by the
aridity of the Papagueria, has not been sedentary. It is their habit
to make seasonal migrations of some regularity between winter
rancherias and summer rancherias. The search for pasturage and
water. for herds and flocks has necessitated even more extended
wanderings than the exigencies of human life in an arid country
alone would require. Yet, certain villages have existed for cen-
turies. .No survey of any of them. seems /to have been made at any
time during, the Spanish or Mexican dominion. Grazing lands
throughout the Papagueria seem to have been common to the entire
tribe regardless of village affiliations.

From so much as already has been said by way of description,
it must be apparent that, at the outset, the proponents of Indian
title must face serious, difficulties of proof in defining the area
claimed and identifying the claimants to that area. Ownership in
severalty is not asserted. Ownership by village communities can
be established only if such communities can be defined. Moreover,
a great part of the Papago country seems not to be part of any
village community. A claim of tribal ownership of the entire Papa-
gueria cannot be established without a fixing of boundaries. Cer-
tainly, the present arbitrary reservation is less extensive than the
area over which the Papagos formerly roamed. The evidence at
hand is insufficient for decision upon; questions o f bounddar, $but
these difficulties of proof deserve mention, at least, before the gen-
eral law of Indian tenure, and of mines, is considered.

The question of Indian tenure to be decided is this: Must the
interest of the Papagos in the land they claim be subordinate to a
superior proprietorship in the United States, or can these Indians
have a perfected title in fee which precludes the United- States from
exercising any proprietorship over the land ? That the Papagos
have long occupied the Papagueria and should be protected in that
occupancy, is not disputed. Indeed, the Executive order of February
1,1917, is a recognition of an obligation which officials 'in the Indian
Service have pointed out repeatedly ever since the annexation of, the
territory in question. That order, however, confirms and confers
surface rights only. The contention now is that at the time of
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cession thle Papagos had a perfected communal title in fee, no idore
subject to interference by the Federal Government, whether by cre-
ation of a reservation for the occupants, or by alienation of their
land or its mineral wealth, than the fee simple title of any individual
owner.,

Had' the land been part of the original territory of the United
States, it is. clear that the contention advanced on behalf of the
Indians would fail. Spalding v. Chandler, 160 U.S. 394 (1896);
Cherokee Nation v. Georgia, 5 Pet. 1 (1831). However, Spanish and
Mexican law are decisive of the question here presented.

It was the accepted legal theory of the European nations which
colonized America that upon discovery of any new lands complete
jurisdiction and ownership, both intperiwun and dorminiumn, became
vested in the sovereign to whom the discoverer owed allegiance.. For
a convenient compendium, see "Indian Land Cessions in the United
States ": (Ethnology Bureau,- 897), H. R. doe. 118, 56 Cong. 1st sess.:
(1899-1900) 527ff. The King of Spain asserted a twofold claim to
the vast area of New Spain and Mexico, predicating his title not
alone on the right of discovery, but also upon a grant from the Pope
contained in the Papal Bull of 1493. See Johnson v. McIntosh; 8
Wheat. 543, 573 (1823) ; Hall, "Laws of Mexico " (1885), sees. 1,2;
Solorzano, " Politica Indiana," bk. 1, ch. 9, sec. 16; id. ebk. 6, ch. 12,
sec. 3. It follows that all rights or titles vested in private persons,'
severally or in groups,- must derive their legal character from the
Spanish Crown or succeeding proprietors.

It is not claimed that a particular:grant to the' Papago Indians'
as a tribal group was ever made by Spain. It is contended, however,
that the numerous decrees of the Spanish King protecting Indians
in their occupation of land are in effect' a grant- of complete title to;
Indian communities in possession generally.: 
. The laws governing the disposition' of Crown lands in Mexico.

under the Spanish' regime appear. principally in title 12 of book 4
of the Recopilacion of the Indies," and in? a few uncompiled royal;
decrees. Law 14' of book 4, title 12 (apparently: issued originally:
in .1578, but amended or 'republished'in final form in 1591) is a
convenient' starting point.

Whereas we have fully inherited the dominion of the Indies; and whereas
the waste lands and soil which Were not granted by the Kings, our predecessors,
or by ourselves, or in:our name, belong to our patrimony. and royal crown, it is,
expedient that all the land which is held without just and true titles be restored
as belonging to us, in order that we may retain, before all things, all the lands
which may appear to us and to our Viceroys, Audiences and Governors, 'to be'
newssary' for puiblic squares, liberties (earidos ), reservations (Pwropios), pastures,
and' ommons,: to be granted to the villages and councils already settled, with dub:
regard to their present condition as to their future state, and to the increase'
they may receive, and after distributing among the Indians whatever they may
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justly want to cultivate, sow .and raise cattle, confirming to them what they
may want besides,, all the remaining land may be reserved to us, clear of any
incumbrance, for the purpose of being given as rewards, or disposed of accord-
ing to our pleasure. For all this we order and command the Viceroys, Presi-
*dents and Pretorial Audiencies, whenever they shall think fit, to appoint a
sufficient time for the owners of land to exhibit before them and the ministers
of their audiences, whom they shall appoint for that purpose, the titles to
lands, estates, Indian settlements, and caballenias, who, after confirming the
possession of such as hold the same by virtue of good and legal titles, or by a
just prescription, shall restore to us the remainder, to be disposed of according
to our pleasure. See Reynolds, Spanish and Mexican Laws" (1895Y)' 47.

Supplementing this law is a separate decree of the same date.
providing that lands occupied without lawful title-which lands ar'e
to be restored to the Crown under Law 14, sqipra-" may be ad-
mitted to some convenient composition" and thereby confirmed to
the possessor, thus providing much needed accessions to the King's
revenue. Exceptions are made, including a reservation "to the
Indians what may be necessary for them to sow, cultivate and raise
stock." Among the lands to be admitted. to composition are." cha-
Gcaras which seem to have been Indian farms or settlements. Unoc-
cupied "chaaras" may be conceded to those who present proper
petitions. The execution of this decree is entrusted to. the Viceroy
and the Council of the Indies. Hall, 11, 12. In 1T3S, another decree
made it necessary that grants of Crown lands be confirmed by the
King himself. The great inconvenience of this system resulted in
the decree of October 15, 1754 (Galvan's " Ordinances on Land and
Water ") in which formal confirmation was entrusted to local officers
and their procedure and jurisdiction defined. Section 2 of that
decree provided:

The judges and officers in whom is delegated the jurisdiction over the sale
and composition of crown lands shall act with lenity, forbearance and mod-
eration, with verbal and not judicial process, in questions of lands held by
Indians, and of others where it may be necessary,- and in particular where
their farms. farming and stock-raising are in question; since in regard to
community lands and ,those granted their towns for pastures and commons,
there is no occasion to do anything new but to maintain them in possession
thereof and to restore to them those that have been taken from them and
give them more land as the exigencies of the population require, and do not
use rigor in regard to those held by Spaniards and people of other castes,
keeping in mind the provisions of Laws 14, 15, 17, 18 and 19, Title XII, Book
IV, of the Compilation of the Indies. Reynolds, 51.

Without further setting out in detail the text of title12 of book 4,
it seemns a fair generalization that the. several laws therein protect;
the Indians in their occupancy without defining any estate. More-
over, it seems a clear implication of Law 14, and of the Ordinance
of 1754, that Indian lands are Crown lands and a part of the royal
patrimony, the occupancy of which is surrounded by a special pro-
tection. This conclusion is supported by inference-to be draNw
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_from other laws of the Indies'concerning Indians. ; In titles 2 and
3 of book 6 appear laws f or the assembling of the Indians in villages.
Law 23, in book 4, title 7, permits Spaniards to make new settle-
ments in Indian territory, peaceably, if possible, but otherwise
" without doing any greater damage than shall be necessary for the
protection of 'the settlements and to remove obstacles to the -settle-
ment." Such-laws are incompatible with any recognition of ultimate
title in'the Indians. Again, the several laws with respect to com-
positions, quoted above, are significant in their reference to Indians.
They indicate that occupants without grants from the Crown,
whether Indians or Spaniards, remained in possession by sufferance
only. Although the Indian occupant enjoyed a particular paternal
protection, neither Indian nor Spaniard could obtain title except by
formal composition. The Papagos might have perfected their title
by formal proceeding, but, failing to do so, they continued in a pro-
tected possession subject to the superior title of the Crown.

Our courts have accorded significant recognition to this legal
situation by confirming the power of Spanish officers to grant lands
while still in the possession of the Indians. United States v. Fer-
nandez, 10 Pet. 303 (1836); Breaux v. Johns, 4 La. Ann. 141 (1849);
cf. United States v. Arredondo, 6 Pet. 691 (1832).

It is next contended on behalf of the Indians that even if no
grant to them can be proved, lapse of time has resulted in the vest-
ing of perfect title in them.

It has been asserted by the Supreme Court of the United States
that prescription as against the Crown was recognized by the Span-
ish law. See Holmes, J., in Carino v. The Insular Government of
the Philippine Islands, 212 U.S. 449, 461 (1909); cf.' United States v.
Pendell, 185 U.S. 189 (1902); United States v. Chavez, 175 U.S. 509
i(1899). But see Field, J., in Harrison v. Ulrichs, 39 Fed. 654
(C.C.S.D. Cal., 1889); Crespin v. United States, 168 U.S. 208, 218
(1897). But, under Spanish law, the prescriptive right which re-
sulted from immemorial possession seems to have been no more than
a privilege of acquiring title by appropriate formal procedure. See
Ordinance of October 15, 1754, section 4 (Reynolds, 50): " Novisima
Recopilacion," bk. 11, tit. 8, law 4 (2 White, " New Recopilacion,"
154) ;.Hall, section 56; Balanton v. Murciano, 3 Philippine Reports,
537 (1904). In the aGar'ino case, supra, where the question was
whether the, United States should confirm the title of an individual
owner based on immemorial possession of a defined tract, no such
formal proceeding had ever occurred. The Supreme Court avoided
this difficulty by resort to the power of the United States, as a
sovereign, to ignore " refined' interpretation of an almost forgotten
law. of Spain," and to " recognize actual fact" in an effort to achieve
what the.court considered an essentially just result. In-contrast; the
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present question is essentially a formal one, although its. decision
must affect:substantial claims.. But more fundamental distinctions
are .to be observed:-- (1) This is a case .of Indian tribal occupancy
which seems to have been permissive and under royal protection.
(2) The tract in question is not clearly defined. . (3) The claim is
one of communal' ownership, whether by tribe or, by villages.

This last consideration is decisive in itself.. The 'nature of muni-
cipal and communal ownership of land under Spanish law too often
has been adjudicated by the Supreme Court :any longer to be a
subject of controversy. The' question . has arisen most frequently
with respect td the: title of Spanish and .Mexican pueblos rather. than
communities or tribes. of Indians.. Mr. Justice Field ha§:'thus de-
scribed, the tenure by which common lands within any community
were held:

By the laws of Mexico, in force at the date of the acquisition of the country,
pueblos or towns were entitled, for their benefit and the benefit of their inhabi-
tants, to the use of lands constituting the site of such pueblos andi towns, and
of adjoining lands, within certain prescribed limits. This right appears to have
been common to the cities and towns of Spain from an early period in her
history, and was recognized in the laws and ordinances for the settlement and
government of her colonies on this continent. - * * It may be difficult
to state with precision the exact nature of the right -or title which the pueblos
held in these lands.

It was not an indefeasible estate, ownership of the lands in the pueblos
could not in strictness be affirmed. It amounted in truth to little more than
a restricted and qualified right to alienate portions of the land to its inhabi-
tants for building or cultivation, and' to use the remainder for commons, for
pasturelands, or as a source of revenue, or for other public , purposes. The
right of dis position and use was, in all particulars, subject to the control of the
government of the country. (Emphasis added.) Townsenmi v.-Greel, .6 Wall.
326, 336 (U. S. 1866). Accord United States v. Sandoval, 167 U.S. 278; 295-298
(1897) ; United States v. Santa Fe, 165 UTS. 675, 707-711 (1897); Grisor v.
McDowell, 6 Wall. 363, 372-3 (1867) ; United States v. Pico, 5 WalL 536, 540
(1866); State v. Gallardo, 106 Tex. 274, 166 S.W., 369, 372 (1914).

It is clear that the fee to all community land within the limits of
any pueblo remained in the sovereign. .Lapse of time did not. im-
prove the communal title of the group. .There is no basis for any
contention that the communal title of Indians, whether claimed by
villages or by tribe, attained any greater estate. Indeed, in the case
of the Papagos, where the greater part of the area involved is. graz-
ing land, both within and outside of the-limits of particular villages,
prescription is further impeded by specific provision 'of the, law of
the Indies that pastures are. common to all persons. iBk. 4, tit., 17,
law 5 (2 White, 56).. The. Papago claim to ownership in fee under
the Spanish and Mexican law, whetherbased on grant or prescrip-
tion, must fail.

367
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Other and additional considerations make it clear that the Papagos
enjoy no estate in the minerals contained in the land. The Spanish.
law concerning mines, as it existed from medieval times down to
1 783, is conveniently summarized in an opinion of Chief Judge (later
Mr. Justice) Field. See Moore v. Snaw, 17 Cal. 199 213-215
(1861). The modern Spanish and Mexican mining law begins with
a complete mining code for Spain and its colonies, issued in 1783
and promulgated in Mexico the next year. For translations, see
Hamilton, "Mexican Law" (1882), 235ff.; 1 Rockwell, "A Com-
pilation of Spanish and Mexican. Mining Law" -(1851) 49 f. This
code, commonly called the Ordinance of 1783, remained authorita-
tive in New Spain and in the Republic of Mexico until after the
Gadsden Purchase. See United States v. Castillero, 2 Black, 17, 167
(U.S. 1862); Hall, p. 357. Title 5 of the ordinance concerns the
ownership of mines.

Sec. 1. The mines are the property of my royal Crown * *

Sec. 2. Without separating them from my royal patrimony I grant them to
my subjects in property and possession * *

That .section 2, supra, is not a present grant and does no more than
make possible specific transfers of a qualified property right in the
future is made clear in title 6 of the ordinance. In that title the
manner in which new mines may be discovered and the formal pro-
ceeding of denouncement and registry, whereby a qualified title to
any particular mine may be acquired from the Crown, are described.
The exact language of certain sections may indicate more clearly
the purport of this title.

* See. 14. Anyone may discover and *denounce a vein, not only on common
land, but also on the property of any individual, providing he pays for the
extent of surface above the same, and the damage which immediately ensues
therefrom * * *

Sec. 18. Beds of ore (plaeeres.) and-,all other deposits (criad res) of gold
and silver, on being discovered, shall be registered and denounced in the same
manner as mines or veins, the same being understood of all species of metal.

Section 22 makes the ordinance applicable to deposits of copper tin,
lead, quicksilver, and other metals.

In the "Laws' of the Indies " special provisions were made to
bring the Indians within the general mining laws. The occasion
seems to have been a loss of royal revenue caused by the failure of
Indians to disclose mines for fear of confiscation. See Gamboa
"C ommentaries on Mining' Ordinances of Spain" (Heathfield's
Trs. 1830) 34. In book 4, title 19, it is provided that all persons
including Indians, may discover and work mines', but that in doing
so they, must refrain from injuring Indians or other persons.' Law
14 prohibits any restriction from being "imposed on their (the
Indians) discovering, holding and occupying mines of gold and
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silver or other metals, * * * in conformity with the ordinance
of any province." Law 16 provides that groups of. Indian discov-
erers shall share, in a mine in the same way as Spaniards. In
brief, under the mining laws of Spain and Mexico the Indian en-
joyed. the same status and privileges as persons of Spanish descent..
The legal situation as it existed down to the time, of the Gadsden
Purchase is summarized in two statements, one a judicial opinion,
of the Mexican Supreme Court of Justice, the other a text by a
Spanish jurisconsult, preeminent in the field of mining law.

"The ordinance (of 1783) disallows and condemns the system of -accession,.
preserving the principles by which mines .may be denounced upon the land of'
another person, and establishing the' right: upon the owner of the land to-
demand its estimated value (pro tanto) thus declaring that mines are not
accessories to the soil; 5th, as a consequence of this principle, independent
in their judicial relations, the ownership of the mine and that of the soil,
create two separate and diverse proprietors." Opinion of Chief Justice
Vallarta, June 24, 1880, Hamilton, Appendix VIII.

The correct opinion then seems to be that the property of the mines re-
mained in the Crown, and that as the Sovereign can not work them on his
own account, he has given his subjects a partial interest in them under
various restrictions." Gamboa, at 24.;

Since the cession to the United States, the courts in this country
have recognized both the ownership of mines by Spain and Mexico
before the cession, and the succession of the United States .to that
ownership. See United States v. Ccastillero, spra, at p. 190;
Chowteau v. Mo1ony, 16 How. 203, 228 if. (U.S. 1853); Moore v.
Smadw, supra, at 217; Boggs v. Mercedi Mining Co., 14 Cal. 279, 308-
313 (1859). The Supreme Court has stated expressly that under
Spanish law minerals in Indian lands were the property of the crown,

" but the privilege to work the mines in lands still in the occupancy of the
Indians, he (the Spanish Governor) could give, 'because the mines were a part
of the royal patrimony of the' Crown, and the King had directed' that 'they
might be searched for and worked in all his dominions by his subjects, both
Spaniards and Indians." C7vouteau v. MoZonj, suprac, at 240.

The executive and legislative branches of the Federal Government
likewise have recognized the succession of the Federal Government
to the ownership of mines in what was formerly Spanish and Mexi-
can territory. The Secretary of the Interior in his annual report
for 1849 made the following statement:

By the laws of Spain these mines did not pass by a grant of the-land, but
remained in the crown, subject to be. disposed of according to such ordinances
and regulations as might be from time to time adopted. Any individual might
enter upon the lands of another to search for ores of the precious metals; and
having discovered a mine, he might register and thus acquire the right to work
it on paying to the owner the damage done to the surface, and to the crown,
whose property' it was, a fifth or tenth, according to the quality 'of the mine.

182662-34-voL. 54 24
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If the finder neglected to work, or worked it imperfectly, it might be denounced

by any other person, whereby he would become entitled.

This right to the mines of precious metals, which, by the laws of Spain,

remained in the crown, is believed to have been also retained by Mexico while

she was sovereign of the Territory, and to have passed by her transfer to

the United States. It is a right of the sovereign in the soil as perfect as if it

had been expressly reserved in the body of the grant, and it will rest with

Congress to determine whether, in those cases where lands duly granted contain

gold, this right shall be asserted or relinquished. If relinquished, it will re-

quire an express law to effect the1 object ;,2aild if retained, legislation will be

necessary to provide a mode by which it shall be exercised. For it is to be

observed that the regulation permitting the acquisition of a right, in the mines

by registry or by denouncement was, simply a mode of exercising by the

sovereign the proprietary right which he had in the treasure as it lay in and

was connected with the soil. Consequently, whenever that right was trans-

ferred by the transfer of the eminent domain, the mode adopted for its exercise

ceased to be legal, for the same reason that the Spanish mode of disposing of

the public lands in the first instance ceased to be legal after the transfer of

the sovereignty. 2 Sen. ex. doc., 31st Cong., 1st Sess., 1849-50, 9-10.

When Congress created the office of Surveyor General of New

Mexico and'provided machinery for the establishment and confirmna-

fion of land claims existing under the Spanish and Mexican law,

it expressly excluded mineral lands from the operation of the statute.

10 Stat. 308, sec. 4 (1854). In the Court of Private Land Claims Act

it is. provided:

Third. No allowance or confirmation of any claim shall confer any right. or

title to any gold, silver or quicksilver mines or minerals of the same unless

the grant claimed effect the donations of such mines or minerals to the grantee

or unless such grantee has become otherwise entitled thereto in law or in

equity; but all such mines and minerals shall remain in the property of the

United States. 26 Stat. at L. 854, 860 (1891),; see Lockhoart v. Johnson, 181

U.S. 516, 524 (1900).

.Upon the whole case, in the light of the facts now at hand, it is

my- opinion that in 1853 the United States acquired. title to the land

in question subject to an Indian right of occupancy of an area not

exactly determined; that whatever surface rights the Papago Indian;s

may have enjoyed, no interest in minerals Was accessory or incidental

to those surface rights; that complete Sand unencumbered title to

minerals in 'the land was vested' formerly in the AMexkican State. and

passed to the United States upon cession of the territory. - It follows:

that the question of' the appropriate manner of protecting the Pap.

agos in their possession was, and still is, a matter exclusively of

-political cognizance. Cf. United States v. Santa Fe,J165 U.S'. 675

(1896); Les Bois v. Brarmell, 4 How. 449 (1846). 'The present meas-

ure of the legal rights of the Papagos is the Executive oorder' of

February 1, 1917, as modified by the 'act, of '-February 21, -1931.

The Papagos have no independent title which can make that action
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ineffective 'or embarrass any future action that to Congress may seem
appropriate in the premises.

Approved:

OSCAR L. CHAPMAN,

Assistant Secretary.

PRODUCERS AND REFINERS CORPORATION

Opinions MarchI 10, 1934

OIL AND GAS LANDS-SALW OF INTEIESrS IN PRosPECTING PERMITs-Snc. 27, ACT
OF FEBRuARY 25, 1920, As AMENDED-INTEBEST AcQUiRED BY PURCHASER.

Where interests in Government lands are in the form of agreements held by
a corporation organized. for the operation, drilling, or production of lands
held by others under oil and gas prospecting permits, such interests pass,
by a sale thereof, unincumbered by the acreage limitations of section 27
of the Leasing Act of February 25, 1920 (41 Stat. 437), as amended, since
such agreements create only a potential interest in any oil or gas which
may he discovered, which interest may be divested if the agreement is
canceled or forfeited prior to the discovery of oil or gas and the resulting
issuance of a lease.

OIL AND GAS LANDS-SALE OF INTERESTS IN LEASES UNDER SERroNs 14 AND 17
OF LEASING ACT-WHAT PURCHASER Acqunss-QuAInOATIoNs RH-
QUAED.

The purchaser of interests in Government lands included within oil and gas
leases held by others under sections 14 and 17 of the Leasing Act, will not

* automatically become entitled to the benefits of the fifth proviso of sec-
tian 27 of the Leasing Act as amended by the Act of March 4, 1931, which,
under certain conditions, waives acreage limitations, but such purchaser

* must. ualify as required by Circular No. 1252.

OIn AND GAS LANDS-INERSTS ORIGINALLY OsTAINED UNDER SEcTIONs 18 AND
* 19 OF LEASING Acer-SALI--INTTERFsT ACQUIRED DY PURCHASERI.

Where interests in oil and gas lands comprised within the public domain.
whether operating agreements or actual permits and leases, were obtained
originally tinder the so-called relief sections " of the Leasing Act, and are
sold, the purchaser acquires the interest purchased, unless it be an interest
in -a prospecting permit under section 19 of the Leasing Act, free from any
charge under the acreage limitations of section 27,' and this whether the
holder of the interest conveyed was an original holder or an assignee.

OIL AND GAS, LANDS-SECTioN 27, LEASING AcT-ScoPEr AS TO CLASSES or BENE-
FICEAXIES.

The class of persons entitled to the benefit of the exemptions of section 27
of the Leasing Act is not limited to original claimants under section 18 of
that act, but includes their assignees.

Cases of Midland Oitlleldg Comspany (50 L.D. 620) and Kanawha Oil and Gas
Compang, :Assignee (50 L.D. 639) overruled, in so far as in conflict.
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OLt AND GAS LANDS-LEASING AcT PERMITS AND LEAsEs HELD DiREcTLY UNDER
SEocoNs 13 AND 14 oP 17-Ac.=AGe LImITATioNs-iRIGHTS oF As-

SIGNERS.

Where Federal oil and gas permits and leases are held directly under sec-
tions 13 and 14 or 17 of the Leasing Act, they are subject to the acreage,
limitations of section 27 and remain so in the hands of a purchaser from
the original holder.

OIL AND GAS LANDS-SEcTION 27 OF LEASING AcO-EXE:MP'iON FROM AcREAGE

LI]iaATION-WHO .ENTrrLED.

The ordinary purchaser of interests in oil and gas in Federal lands at a
public auction ordered by a court is not, merely as such, entitled to that
benefit of the exception in section 27 of the leasing act permitting owner-
ship of such interests in excess of the acreage limitation to be held for
a period limited to two years, but, instead, title must have come to him
no97ens volexs.

MARGOLD, Solicitor:

Under date of November 10, 1933, the receivers for the Producers
and Refiners Corporation requested the Department's ruling upon the
interpretation of section 27 of the Act of February 25, 1920 (41 Stat.
437), as amended, in so far as it relates to certain specified factual
situations. The matter has been referred to me for my opinion upon
the questions presented.

The Producers and Refiners Corporation, a Wyoming corporation,
was placed in receivership on May 7, 1932, by order of the United
States District Court for the. District of Wyoming, in equity suit
No. 2217, Consolidated Oil Corporation v. Producers and Refiners
Corporation. On October 18, 1933, the court directed the receivers
to sell all of the properties and assets of the corporation at public
auction.

Among those assets are interests in Government oil and gas leases
and permits covering several thousand acres of land in the State of
Wyoming. Those interests are held under the Leasing Act of Feb-
ruary 25.j 1920 (41 Stat. 437), as amended. It appears that the court,
in ordering the sale, has divided the holdings of the corporation,
including those on Government lands, into groups, each of -which is
to be offered as a separate unit. It further appears that certain of
those units cannot be acquired in toto by the prospective purchasers
if the public lands contained in those units are to be charged against
those purchasers under section 27 of the Leasing Act (supra).

The interests in Government lands held by the Producers and Re-
finers Corporation may be classified as follows:

(1) Agreements for the operation, drilling or production of lands held by,
others under prospecting permits.

(2) Agreements for operation, drilling or production of lands held by others
under leases issued pursuant to sections 14 and 17 of the Leasing Act.

(3) Interests held by the corporation under' the so-called relief secthes (I9
and 19) of the Leasing Act.

[:Vol.
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(4) Prospecting permits and leases held by the corporation under sections 13
and 14 or 17 of the Leasing Act.

As to each class the general question is this: Will the land covered
by these interests be charged against the purchaser under the spe-
cific acreage limitations of section 27 of the abct, or will it be held by
the- purchaser free from those limitations?

Those interests contained in the first class present no real problem.
Under well established practice the acreage covered by those operat-
ing, drilling, or producing agreements: is not charged against the
Producers and Refiners: Corporation, and will not be charged against
its assignees, for the reason that the agreement creates only a poten-
tial interest in any oil or gas which may be discovered. That poten-
tial interest may be divested if the agreement is canceled or forfeited
prior to the discovery of oil or gas and the resultant issuance of
leases. Thus, until leases are: actually issued, the full acreage is
charged against the permittee rather than against his operator.

The second class of interests embodies operating, drilling, and
producing agreements covering lands included within leases held by
others under sections 14 and 17 of the Leasing Act. With reference
to this type of an interest,-the receivers of the corporation have asked
-whether or not the purchasers would be allowed the benefits of the
fifth proviso of section 27 of the Leasing Act, as amended by the act
of March 4, 1931, which authorizes the Secretary of the Interior

on such conditions as he may prescribe to approve operating, drilling, or devel-
opment contracts made by one or more permittees or lessees in oil or gas leases
or permits, with one or more persons, associations, or corporations, whenever
in his discretion and regardless of acreage limitations, provided for in this- act,'
the conservation of natural-products or the public convenience or necessity may
require it or the interests of the United States may be best subserved thereby.

If that provision be invoked, the lessee is charged with the full
acreage and the operator is charged with -none. Raymond Barber
et al. (53 I.D. 646). But, before the operator can secure that cxemp-
ti'on from acreage charge, the agreement must have received the
approval of the Secretary after submission to him in accordance
with the provisions of Circular No. 1252 o6 June 4, 1931 (53 I.D.
886). In that circular it is stated: - D

The contract submitted for approval under this provision should be accom-
panied by a statement showing all the interests held by the contractor in the
field and the proposed or agreed plan of- operation or Development of tahe
field. All the contracts held by the same contractor -in the field should be sub-
mitted for approval, at the same time, and full disclosure of the project made.
There must be complete details furnished in order that the Secretary of the
Interior may have facts to make a definite determination in accordance with
the provisions 'of- the aet, and prescribe the conditions -on which approval of
the contracts is made. - - --

373 :



374. DECISIONS OF THE DEPARTMENT OF THE INTERIOR

If the Producers and Refiners Corporation has submitted operat-
ing agreements to the Secretary in accordance with the requirements,
and if those agreements have been approved by the Secretary tunder
that fifth proviso, then the corporation, as operator, is entitled to
exemption.. from Cacreage limitation. But the purchaser: of those
operating agreements will not automatically become entitled to a
like exemption. That purchaser will also have to qualify by.sub-
mitting the necessary information (that required in Circular No.
1252, quoted above) to establish the fact that the purposes of the
act will continue to be met by his operations under the assigned
agreements.

If, at the time of the sale, the corporation has not qualified under
that fifth proviso, the purchaser must make application and the
necessary showing ab initio in order to secure the benefit of exemp-
tion from acreage limitation thereunder.

The third class of interests held by the corporation.includes those
initiated under, the "relief sections " (18 and 19) of the Leasing Act.
In so far as those holdings may be in the form of operating agree-
ments oon "relief section " acreage, held by other permittees or
lessees, they are subject to the same considerations that have been
discussed in connection with holdings of the first and second classes.
However, inasmuch as these interests, whether operating agreements
or actual permits and leases held by the corporation, were obtained
originally under the "relief, sections.", an additional question is
raised: Are such interests subject to the acreage limitations of
section :27 under. any circumstances? This inquiry follows from
consideration of the clause in section 27 which reads:

Provide4, That nothing herein contained shall be construed to limit sections
18, 18a, 19 and 22 e * :

Before entering a discussion of the interpretation of that clause,.
wheyt cozisiderediniiconudetion ivith:the;:detailed provisions of-.sec-
tions 18 and 19, it may be well to outline the purpose of sections
18 and 19.

Prior to the adoption of the Leasing Act, oil and gas lands in the
public domain were subject to disposition under the placer mining
laws. Sections 18 and 19 provided the means whereby a claimant
under the placer laws might secure a permit or a lease under the
Leasing Act with certain advantages. He was granted a preference
right so that no newcomer might appropriate the claim, and he
was granted the right to take land, included in his old claim, free
from the acreage limitations of section 27, though certain other
limitations on holdings were imposed and certain of the limitations
.of section 27 invoked under particular circumstances. The two
sections contain different provisions and have application to dif-
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ferent classes of land, section 18 governing claims on land which
was withdrawn from appropriation for placer claims by Executive
order of September 2T, 1909, and section 19 governing claims on
public land still open for the establishment of claims. For con-
venience these two sections are quoted in full.

SEc. 18. That upon relinquishment to the United States, filed in the Gen-
eral Land Office within six months after the approval of this Act, of all
right, title, and interest claimed and possessed prior to July 3, 1910, and
continuously since by the claimant or his predecessor in interest under the
preexisting placer mining law to any oil or gas bearing land upon which
there has been drilled one or more oil or gas wells to discovery embraced
in the Executive order of withdrawal issued September 27, 1909, and not
within any naval petroleum reserve, and upon payment as royalty to the
United States of an -amount equal to the value at the time of production of
one-eighth of all the oil or gas already produced except oil or gas used for
production purposes on the claim, or unavoidably lost, from such land, the
claimant, or his successor, if in possession of such land, undisputed by any
other claimant prior to July 1, 1919, shall be entitled to a lease thereon
from the United States for a. period of twenty years, at a. royalty of not less
than 121/, per centum ofi all the oil or gas produced except oil or gas used
for production purposes on the claim, or unavoidably lost: Provided, That
not more than one-half of the area, but in no case to exceed three thousand
two hundred acres, within the geologic oil or gas structure of a producing
oil or gas field shall be leased to any one claimant under the provision of this
section when the area of such geologic oil structure exceeds six hundred and
forty acres. Any claimant or his successor, subject to this limitation, shall,
however, have the right to select and receive the lease as in this section
provided for that portion of his claim or claims equal to, but not in excess
of, said one-half of the area of such geologic oil structure, but not more than
three theusand two hundred acres.

All such leases shall be made and the amount of royalty to be paid for oil
and gas produced, except oil or gas used for production purposes on the claim,
or unavoidably lost, after the execution of such lease shall be fixed by the
Secretary of the Interior under appropriate rules and regulations: Provided,
hiowewe&, That as to: all likexclaimns situate within-.any;na-val petroleum re-
serve the producing wells thereon only shall be leased, together with an area
of land sufficient for the operation thereof, upon the terms and payment of
royalties for past and future production as herein provided for in the leasing
of claims.. No wells shall be drilled in the land subject to this provision
within six hundred and sixty feet of any such leased well without the consent
of the lessee: Provided, however, That the President may, in his discretion,
lease the remainder or any part of any such claim upon which such wells have
been drilled, and in the event of such leasing said claimant or his successor
shall have a preference right to such lease: And provided further, That he
may permit the drilling of additional wells by the claiot or his successor
within the limited area of six hundred and sixty feet theretofore provided
for upon such terms and conditions as. he may prescribe.

No claimant for a lease who has been guilty of any fraud or who had
knowledge or reasonable grounds to know of any fraud, or who has not acted
honestly and in good faith, shall be entitled to any of the benefits of this
section.
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Upon the delivery and acceptance of the lease, as in this section provided,

.all suits brought by the Government affecting such lands may be settled and
adjusted in accordance herewith and all moneys impounded in such suits or
under the Act entitled "An Act to amend an Act entitled 'An Act to protect the
locators in good faith of oil and gas lands who shall:have effected an actual
-discovery of oil or gas on the .public lands of the United States, or their suc-
cessors in interest,' approved March 2, 1911," approved August 25, 1914 (thirty-
-eight statutes at large, page, 708), shall be paid over to the parties entitled
thereto. In case of conflicting claimants. for leases under this section7 the
Secretary of the Interior is authorized to grant leases to one or more of them
-as shall be deemed just. All leases hereunder shall inure to the benefit of the

claimant and all persons claiming through or under him by lease, contract, or
otherwise, as their interests may appear, subject, however, to the same limita-
tion as to area and acreage as is provided for claimant in this section: Pro-
vided, That no' claimant acquiring any interest in such lands since September
1, 1919, from a claimant on or since said date claiming or holding more than

the maximum allowed claimant under this section shall secure a lease thereon'
-or any interest therein, but the inhibition of this proviso shall not apply to
-an exchange of any interest in such lands made prior to the 1st day of Jan-
uary, 1920, which did not increase or reduce the area or acreage held or
claimed in excess of said maximum by either party to the exchange: Provided,
further, That no lease or leases under this section shall be granted, nor shall
any interest therein inure to any person, association, or corporation for a
greater aggregate area or acreage than the maximum in this section provided
for.

SEc. 19. That any person who on October 1, 1919, was a bona fide occupant or
claimant of oil or gas lands under a claim initiated while such lands were not
withdrawn from oil or gas location and entry, and who had previously per-
formed all acts under then existing laws necessary to valid locations thereof ex-
cept to make discovery, and upon which discovery had not been made prior to
the passage of this Act, and who has performed work or expended on or for
the benefit of such locations an amount equal in the aggregate of $250 for

'each location if application therefor shall be made within six months from the
passage of this Act shall be entitled to prospecting permits thereon upon the
same terms and conditions, and limitations as to acreage, as other permits pro-
vided for in this Act, or where any such person has heretofore made such dis-
,covery, he shall be entitled to a lease thereon under such terms as the Secretary
-of the Interior may prescribe unless otherwise provided for in section 18 hereof:
Providtd, That where such prospecting permit is granted upon land within
.any known geologic structure of a produning oil 'or gas field, the royalty to be
fixed in any lease thereafter granted thereon or' any portion thereof shall be not

less than 12½2'per centum of all the oil or gas produced except .oil or gas used
'for ptoduction purposes on the claim, or unavoidably lost: Provided, however,
'That the provisions of this section shall not apply to lands reserved for the,

:-use of the Navy: Provided, however, That no claimant for a permit or lease
who has been guiltypof any fraud or who had knowledge or reasonable grounds
to know of any fraud', or who has not acted honestly and in good faith, shall
be entitled to any of the benefits of this section.

All permits or leases hereunder shall inure to the benefit of the claimant and
all persons claiming through or under him by lease, contract, or otherwise,.
as their interests may appear.

In the present case no question is raised as to the interpretation
of those sections, or the applicability of the acreage limitations of
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section 27, when the interests thereunder are in the hands of the
original permittee or lessee. Suffice it to say that the Department has
consistently ruled that such a person holds his interests, except an
interest inI a prospecting permit under section 1 9,. without any
charge under the acreage limitations of section 27. The Producers
and Refiners Corporation comes within that ruling as to its "relief-
section " holdings. The specific question which now arises is this:
May the purchaser, at the forthcoming sale, acquire those holdings:
with the same exemption from the acreage limitations of section 27
now enjoyed by the original holder?
f Since section 27 expressly provides that nothing therein contained
shall limit sections 18 and 19, it is necessary to examine those latter
sections to determine whether or not they allow a purchaser or other
assignee to acquire interests thereunder free from the acreage limita-
tions contained in section 27.

Section 19 contains the following language:

All permits or leases hereunder shall: inure to the benefit of the claimant
and all persons claiming through or ,under him by lease,. contract, or otherwise;
as their interests may appear.

Exactly the same provision is contained in section 18 except that
its applicability is limited to leases, inasmuch as permits are not
granted by that section. f The Department has consistently, and
properly, held that assignees are included by that language. Since
the lease may cover acreage in excess of that permitted by the limita-
tions of section 27, it follows that the assignee, accorded the right
to receive the lease, is accorded the right to receive it free from
those acreage limitations.

In opposition to that conclusion it may be suggested. that the func-
tion of the provision is merely to allow the original holder to alienate
his interests, and not to grant to the assignee the privilege of exemp-
tion from the limitations of section 27.. If that is true, the original
holder of a lease covering more than 2560 acres (the amount allowed
on one geologic structure by section 27) would have to. assign a part
of the acreage contained in his lease to each of two or more persons,
and could assign the lease itself to no one. But that is not what

-the statutory provision says. It does inot address itself to the right
of assignment accorded the original lessee; it addresses itself to the
right of the assignee to acquire the lease. With the right to ac-
quire and hold the lease is the right to acquire and hold the: full
acreage covered by it. With the right to acquire and hold the full
acreage is, of necessity, the right to hold- it free; from the acreage
limitations of section 27.

There is this further question which remains unanswered: Does
that clause of section 27 which provides that sdctions IS and 19 are
not limited thereby mean that the specific acreage limitations of sec-
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tion 27 are increased to accord with the limitations of sections 18 and
19 where holdings thereunder are concerned, or does it mean that,
for the purposes of section 27, acreage held under sections 18 and 19
is merely to be, disregarded? The latter of those alternative inter-
pretations has been consistently adopted by the Department, and a

-lessee under section 18 or, 19 has been allowed to hold, at the same
time,: leases or. permits. under other sections of the act tothe full
extent prescribed! in section 27. The " relief sections" axe deemed to
be entirely independent of the remainder of the act. Under that
interpretation, it is my opinion that a prospective purchaser of the

'assets of the Producers and Refiners Corporation is not precluded
from acquiring the interests held by that corporation, under section
18 or 19 of the act, free from the acreage limitations of section 27 and
free' from any consideration of permits or leases already held by that
purchaser.

In two decisions the-Department has held, contrary to the conclu-
sion just reached. Those cases are:, Midlands Oilgelds Coinipa"
(50 LDO 620):; and&Kanhaa Oil and Gas CCo'npaay (50 L.D. 639).

The Kanawiha case held that assignments of prospecting permits,
issued under section 19 :and covering more than 2560 acres on the
same geologic structure, could not be, approved for the reason that
the limitations of section 27 were applicable. The, reasoning of the
opinion in that case, except in so far as. it relies upon that of the
Midlands case, is completely refuted by preceding discussion in this
opinion.
. In the Midlands case the Department ruled that a prospective
assignee, who already held permits or leases under other sections of
the act,, was precluded from acquiring .or holding the acreage cov-
ered by a lease issued under section 18 if his total acreage would
then<.exceed, the ,aigulnt designated in. the, limitations of section 27.
That decision was placed upon the basis that, 'under the express
provisions of section 18, (1) the issuance of leases was limited to a
described class of persons found to have equities due to prior ex-
penditures; (2) persons not in undisputed possession of mining
claims prior to July 1, 1919, were denied relief; and (3). any person
acquiring a claim subsequent to September 1, 1919, from another
person, who had been holding in excess of 3,200 acres, was denied
*any interest in the land. All of these provisions of the. act were
said to establish the fact that the "relief" was personal to the
original claimant and that the assignee, could-not benefit thereby.

I shall discuss the significance of each of those provisions of
section 18 in order.

(1) The act, in designating the persons who may receive relief,
tdoes not contain any words to indicate that the benefits. granted,
including'the exemption from the acreage limitations of section 27,
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-shall be inalienable. It is a designation of the original recipients
*of the relief and nothing more. The mere fact that it does desig-
nate those recipients has no bearing upon the alienability of the
benefits received, for it was obviously necessary to designate some-
one. Had' Congress intended a restriction upon the power to as-
signi the lease free from the acreage limitations of section 27, it
could easily have provided specifically to that: effect. - The absende
of such a provision, considered in conjunction with the necessity of
words of grant to some designated persons, removes all reasonable
basis for holding that Congress, by that mere designation, meant
to exclude assignees from the benefits granted.
* (2) The act provides that only those persons- in undisputed pos-

session of mining claims on July 1,' 1919, may secure the benefits of
section 18. It is to be borne in mind that section 18 applies only to
lands withdrawn from appropriation under the placer laws in 1909.
Thus the purpose of the provision now under discussion cannot be
to exclude mining claims made subsequent to that date It must be
to exclude claimants rather than claims. Thus, at first blush, it may
appear that Congress intended, by this provision, to exclude from
the benefits of section 18 anyone who secured possession or control
of a claim recognized therein at any time subsequent to July 1, 1919.
If that be true, then a holding that assignees are excluded becomes
reasonable. But that is not true. Congress had no such intent.

That Congress intended that the lease and the benefits of the
"relief " should be assignable is sufficiently evidenced by the inclusion

-in section 18 of a provision (the last proviso) to the effect that no
lease thereunder shall be granted, or any interest therein inure, to
any person for a greater aggregate area than the maximum provided
in that section. The maximum granted is 3200 acres, an amount in
excess of> that pe-rittd ̀61 one~ structure'under the limitations- of
section 27. It thus appears that, through this " inuring" clause,
an assignment may be made and may carry with it the exemption
from the acreage limitations of section 27.

Thus, the fixing of July 1, 1919, as the date on which a claimant
must have had undisputed possession, does not preclude assignments
subsequent to that date nor affect the benefits which may be received
by the assignee. It merely acts to state the time at which the right
to receive a lease under section 18 became fixed, and to designate
specifically, for administrative purposes, the claimants in whose
name lease might issue.

(3) Section 18 provides:

That no claimant acquiring any interest in such lands since September 1, 1919,

from .a: claimant oif or -since' -Sai& Adate' cflimifg: 6h- hdldingf i hbre. .thanh -the

maximum allowed claimant under this section shall secure a lease thereon or

any interest therein, but the inhibition of this proviso shall not apply to an
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exchange of any interest in such lands made prior to the 1st day of January,
1920, which did not increase or reduce the area or acreage held or claimed in
excess of said maximum by either party to the exchange.

In connection with this provision is found the only passage of the
Congressional Record which tends to throw light upon the intention
of Congress with respect to the question now under consideration.
In the statement to the House of Representatives, made by its repre-
sentatives to the conference on the disagreeing votes of the two
Houses, the substitution of the language, quoted above, for other

.language, formerly agreed upon in the House, is mentioned. That
former language was this:

That no claimant acquiring any interest in such lands since September 1, 1919,
shall secure a lease thereon under' this section.

In explanation of the substitution of new language, it was stated
(Cong. Rec., vol. 59, p. 2708) &

Section 15 is known as the relief section of the bill, and relates to very
valuable producing oil lands which are now involved in litigation. The pujrpose
of the House language stricken out was to prevent the claimant- or holder of
excess area and acreage from disposing of such excess, which excess, under
the terms of the House bill, would revert to the United States to be leased by
competitive bidding. The above amendment by the insertion of said language
retains the purpose of the House bill, while at the same time it does not pre-
vent one holding or claiming not more than the maximum allowed by section
18 from disposing of any part thereof. It also recognizes an exchange of
interest in lands made prior to January 1, .1920, provided the exchange does
not reduce or increase the area or acreage held in excess of the allowed maxi-
mum, thus not permitting a change in the status quo of the excess holder or
claimant. Sales of oil lands have been made by claimants holding less than
the maximum allowed. It was thought best not to interfere with such sales,
nor with exchanges in settlement of controversies which did not result in
reducing the area- or acreage held in excess of the maximum. allowance.

This provision and the intent of Congress with Which it was in-
cluded do not bolster the 'conclusion reached in the Midlaneds case.
On the contrary, they lead to the conclusion that claims0 recognized
by section 18, may.be assigned and that the exemption from acreage
charge may pass with them. If such were not the case there would
be no need for the substitution which was made: The purpose of
that substitution was declared to be to permit the' assignee of any
claim, 'where acreage in excess of 3200 acres was not involved, to
acquire the interest under section 18 irrespective of the time when
the assignment was made. Thus, the immunity from the acreage
limitations of section 27, which allow only 2560 acres on one struc-
ture, could pass with the claim. If it could pass with the claim be-
fore lease issued (and that might be after the passage of the Leasing
Act), there is no reason to hold that it could: not pass by assignment
4f 'the lease after it was issued, since nowhere in the act is a dis-
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tinction, for that purpose, found between a claim for a lease and a
lease itself.

It is to be noted that the wording and intent of this provision also
constitute a further and complete refutation of the pertinence of
both of the other bases for the conclusion reached in the Midlands
case: (1) That there is a grant of " relief " to a designated class only
and (2) that-that class is to be determined as of July 1, 1919. There
is, then, no provision of the statute which directly or by inference
requires the conclusion that the exemption. from the acreage limita-
tions of section 27 does not pass with the assignment of the permit
or lease.

The Midlands case contains another and separate argument. At-
tention was called to the fact that the Leasing Act throughout aims at
the suppression of monopoly and that section 18 itself carries for-
ward that purpose by providing that no claimant shall receive leases
thereunder covering more than one-half of any geologic structure.
From that it was concluded that an assignee could not take free
from acreage limitations because, by reason of prior holdings on
the same geologic structure, he might then be able to monopolize
that structure. That that result might follow cannot be disputed,
yet all the force of that argument is lost when it is realized that
the Department has consistently held that the original holder of a
section 18 or 19 lease may acquire further holdings under sections
13 and 14 or 17 to the full extent of the limitations of section 27.
That right on the part of the original holder was expressly recog-
nized and protected in the decision of the Midlands case.

The contention that such combined holdings are not permissible
must of necessity direct itself toward the practice of disregarding,
for purposes of charging acreage under section 2-7, acreage held
under sections 18 or 19. The correctness of the statutory inter-
pretation on which that practice is founded is doubtful. However,
it is an interpretation ~in support of which plausible arguments can
be advanced. It is also an interpretation which has stood since the
passage of the Leasing Act and under which valuable rights have
been. created. To alter that interpretation now would be to remove
the foundation of vested property rights in reliance upon which
large investments have been made. The operations of the Pro-
ducers and Refiners Corporation exemplify that situation. . Acreage
held under the " relief sections " has been combined with acreage
under other sections of the act for the purpose of securing integrated
operation of all of the properties; a pipe line has been constructed
by the company in reliance upon its control of the combined hold-
ings ;i and sales contracts have been executed, performance of which.
is dependent upon the source of supply contained in the combined
holdings. If the corporation were now denied the right to hold the
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" relief section." acreage without charge under section 27, untold loss
to the corporation would be occasioned. This is only a specific

example! of the result which would follow from, an alteration of the
interpretation heretofore given. Under such circumstances, it is my

opinion that the Department is not justified in altering that inter-:

pretation now.
In so far as the Midlands case and the Kanawha case conflict with

the conclusion hereinbefore reached, they are overruled.
The fourth class of interests held by the corporation includes per-

mits and leases heldcdirectly under sections 13 and 14 or 17- of the

Leasing Act. These holdings are subject to the acreage limitations.

of section 27 and will remain so in the hands of the purchaser. at the

sale unless they can be brought within that exception from the liMni-

tations which reads as follows:.

* *: * except that any ownership or interest forbidden in this act which may

be acquired by descent, will, judgment, or decree may be held for two years

and not longer after its acquisition.

This provision, if applicable, will cover all the interests, of what-

ever class, held by the Producers and Refiners Corporation.
TheE pertinent question 'here is this:' Does the exception operate

where the decree of the court provides only for the sale of the inter-

est at public auction? 2 It is my opinion that the exception does not
operate in such a case. The court has decreed the sale, but it has

not decreed that the interest shall pass to any designated person.
The property is to go to the highest bidder, and that bidder will ac-
quire the property by purchase as a result of the exercise of his own
free will. The exemption, above quoted, is designed to relieve one

who finds himself invested with a right to the property by the action
of the court, not one who has voluntarily acquired the property.

Approved:
T. A. WALTERS,

F,`rst Assistant Secretary.

RESTRICTIONS APPLICABLE TO INDIANS OF THE FIVE CIVILIZED
TRIBES

Op1mion, Marok 14, 1934

INDIANS AND INDIANf LANDS-FIvE CIVILIZED TRIBES IN OKLAHOMA-RESTuI4cTh

AND .TAX-EXMP.T .LANDS-ACT.r OF JANUARY, 27, 1933-STATUTE *NOT

RETsospEzOVm.

The Act of January 27, 1933 (47 Stat. 777), in so far as it relates to lands-
belonging to members of the Five Civilized Tribes inOklahoma, is not

intended to be given retroactive scope or operation, from which it follows

that where an allottee of the' Five Tribes died prior to April 26, 1931, at
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which time his entire allotment was restricted and tax exempt, leaving
heirs of one-half or more but less than the full blood, his allotted land
passed to his heirs unrestricted and the restrictions were not reimposed by
said Act of January 27, 1933.

TEI FIvE OiVILIZED TRmBES-RESTRIGTED LANDS OF FULL-BLOOD INDTANS-JTRIS-
DICIOrN O6r Co rrNY C6oiRTs iN 0KLAHOMA OVER CONVEYANOES i BY
FULL-BLOOD HEIRS .

The Act of January 27, 1933, bears no indication that it was intended to be
retroactive in operation. and. hence does not take from the county courts
of Oklahoma the jurisdiction theretofore exercised by them over convey-
ances by full-blood Indian heirs of lands or interests therein inherited by
them prior to January 27, 1933. :

MARGOLD, Solicitor:
You [the Secretary of the Interior] have requested my opinion.

upon certain questions arising out of section 1'of the act of Janu-
ary 27, 1933 (47 Stat. 777), which reads:

That all funds and other securities now held by or which may hereafter
come under the supervision of the Secretary of the Interior, belonging to and
only so long as belonging to Indians of the Five Civilized Tribes in Oklahoma,
of one-half or more Indian blood, enrolled or unenrolled, are hereby declared to
be restricted and shall remain subject to the jurisdiction of said Secretary~
until April 26, 1956,^ subject to expenditure in the meantime for the use and
benefit of the individual Indians to whom such funds and securities belong,
under such rules and regulations as said Secretary may prescribe: Provided,
That where the entire interest in? wea tract of restricted and taw-eceempt land
belonging to members of the Five Uivilized Tribes is acquired by inheritance,
devise, gift, or purchase, with restrioted funds, by or for restricted Indians,
such lands shall remain restricted and tax-eceempt during the life of and as
long as held by such restricted Indians, but -not longer than April 26, 1956,
unless the restrictions are removed in the meantime in the manner provided 1 b
law: Provided further, That such restricted and tax-exempt land held by
anyone, acquired as herein provided, shall not exceed one hundred and sixty
acres:.And.provided fgrtluer, That all minerals, including oil and gas, produced
from said land so acquired shall be: subject. to all State andmFederal taxes as
provided in section 3 of the Act approved May 10, 1928 (45 Stat. L. 495).
[Italics supplied.]

The questions presented arise from the first proviso italicized:
above and may be stated as follows:

1. Does said proviso reimpose the restrictions upon inherited lands
which were restricted and tax exempt in the hands of the original.
allottee where the heirs are of one-half blood or more but less than
the full blood, and if so,; would a conveyance by the heirs require the
approval of the county court ahaing jurisdietion of the settlement
of the estate of the deceased'allottee or approval by 'the Secretary
of the Interior?

2. Does the proviso take away from the county courts the juris-
diction 'to approve conveyances by full blood Indian heirs where
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such heirs have inherited the, entire interest in lands which were
restricted and tax exempt in the hands of the original allottee so
that a removal of restrictions by the Secretary of the Interior 'is
necessary before the land can be alienated by the full, blood heirs?

The above questions can not well be understood or intelligently
answered without a general discussion of the scope of the first pro-

viso to section 1 of the act of January 27, 1933, preceded by a brief

review of- the .status of the lands allotted to members of the Five

Civilized Tribes, with particular regard to the restrictions against

alienation, the' ways of removing such restrictions, and the taxa-
bility of the lands, under the prior laws.

Under the provisions of section 1 of the act of May 27, 1908 (35

Stat. 312), as amended by the act of May 10, 1928 (45 Stat. 495), the
homestead allotments of allottees of the Five Civilized Tribes of

one-half or more Indian blood and both homestead and surplus
allotments of allottees of three-fourths or more Indian blood are

restricted against alienation and encumbrance for a period expir-

ing, in the absence of further action by Congress, on April 26, 1956.
During this period, the restrictions may be removed in whole or
in part by the Secretary of the Interior (section 1 of the act of May
27, 1908, supra), or by the death of the allottee leaving heirs or

devisees of less than the full blood (section 9 of the act of May 27,
1908, supra, as amended by the act of April 12, 1926 (45 Stat. 495)).
As to full-blood heirs or devisees, section 9 of the act of 1908 as
amended declared that no conveyance of their interests in the land
should be valid unless approved by the county court having juris-
diction of the settlement of the estate of the deceased allottee or

testator. The county court in approving such conveyance acts as
a, Federal agency; hence these lands in the hands of the full blood
heirs and devisees remained restricted lands (Parker v. Richard,

250 U.S. 235).
The usual rule is that Indian lands during the period of restric-

tions are exempt from State taxation. (United States v. Rickert,
188 U.S. 432; Carpenter v. Shaw, 280 U.S. 363, 366; United States
v. Shock, 187 Fed. 870.) Prior to April 26, 1931, therefore, all of

the restricted lands of the Indians of the Five Civilized Tribes, i.e.,

the-restricted allotments of living allottees and restricted allotments
inherited by or devised to full-blood Indians, were protected from
State taxation. By section 4 of the act of May 10, 1928, Congress
declared that on and after April 26, 1931, all of the restricted lands
of- these Indians, allotted, inherited, or devised, in excess of 160 acres,
shall be subject to taxation by the State of Qklahoma under and in

accordance with the laws of that State. in all respects as unrestricted.
and other lands. Selections of tax-exempt acreage within the pre-
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scribed limit were to be made from restricted allotted, inherited or
devised lands,. with the approval of the Secretary of the Interior,
by each Indian owner. or the superintendent for, him. It is under-
stood that all selections of tax-exempt acreage under the provisions
of the act have been made and approved.

The first proviso to section 1 of the act of January 27, 1933,
declares that:

Where the entire interest in any tract of restricted tax-exempt land belong-
ing to members of the Five Civilized Tribes is acquired by inheritance, devise,
gift or purchase with restricted funds, by or for restricted Indians, such
lands shall remain restricted and tax exempt during the life of and as long
as held by such restricted Indians, but not longer than April 26, 1956, unless
the restrictions are removed in the manner provided by law.

It may be observed that the term " restricted Indians ", in so far
as it.relates to Indians of the Five Civilized Tribes, obviously em-
braces Indians of one-half or more Indian blood. It may also be
observed that the proviso applies only to lands which are both re-
stricted and tax-exempt, and unless both elements are present the
proviso is without application. At the time of the passage of the
act of January 27, 1933, the only lands possessing both of these
characteristics were those lands which the Indians had selected as
their tax-exempt acreage under the provisions of section 4 of the,
act of May 10, 1928, &upra. The tax-exempt selections, as we have
seen, were made from two classes of. restricted lands: (1) restricted
allotments of living allottees, with respect to which the Secretary
of the Interior alone has the power to remove the restrictions, and
(2) lands inherited by or devised to full-blood Indians in whose
hands the lands were subject to the restriction that no conveyance
by them should -be valid unless approved by the proper local court.

In enacting the proviso under consideration, Congress must be.
deemed to have legislated in the light of this existing'situation and
to have had. both classes of restricted and tax-exempt land in mind.
The declaration that such lands Xshall remain restricted and tax
exempt where the entire interest therein is acquired by restricted
Indians can, therefore, have no other meaning than that the exist-
ing restrictions, in whatever form they may be, are preserved.
Subject, of course, to the limitation that no one person can hold in
excess of 160 acres of tax-exempt land, it follows that restricted
tax-exempt allotments, the entire-interest in which is accuired by
an Indian of the Five Civilized Tribes of one-half or more Indian
blood, or by any group of such Indians, comes to such Indian or In-
dians in the same condition and subject to the same restrictions rest-
ing upon the land in the hands of the allottee. In other words, the,
existing restrictions prohibiting alienation or encumbrance unless

182662-34-voL. 54 25
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the restrictions be removed by the Secretary of the Interior run

with the land and bind it for the time stated in the hands of such;
restricted Indian or Indians.

The same rule applies with respect to the second class of restricted.
and tax-exempt lands, i.e., lands belonging to full blood heirs or

devisees. Indians of the Five Civilized Tribes of one-half or more

Indian blood who acquire the entire interest in such lands are bound
by the same restriction resting upon the full-blood heirs or devisees,

namely, that they cannot convey the same without the approval of

the proper local court.
The rules just stated have no application, of course, to lands pur-

chased by restricted Indians with unrestricted moneys.

Turning now to the particular questions presented for opinion:

The first question presupposes the case of an allottee who died prior

to April 26, 1931, at which time his entire allotment was restricted

and tax exempt, leaving heirs of one-half or more but less than

the full blood. The heirs of this degree of blood are brought within

the restricted class by the act of January 27, 1933, and had the al-

lottee died after that enactment there would be little doubt that the

restrictions and the incidental supervision of 'the Secretary of the

Interior would have remained in full force and effect. But the death

occurred at a time when there were no restrictions upon heirs of
less than the full blood, and hencethe land passed to the heirs free

from restrictions. The inquiry is whether the restrictions are re-
imposed by the act of 1933.

The second question deals with the case of an allottee dying under
similar circumstances, leaving full-blood heirs. In connection with

this question, the Superintendent for-the Five Civilized Tribes pre-

sents the specific case of Liza Gipson, deceased full-blood Chickasaw.
The allottee died July 11, 1929, leaving several full-blood heirs to

whom her allotted lands, then restricted and tax exempt, passed

under the then existing law, subject to' the restriction that a valid

conveyance of the lands could only be made with the approval of

the proper county court. Certain conveyances of the land having

been executed after the passage of the act of January 27, 1933, the
question has been raised as to whether that act takes away from the

county court and vests in the Secretary of the Interior jurisdiction
to approve the conveyance.

Both of these questions must, I think, be answered in the nega-

tive. To hold otherwise is to hold that the act of January 27, 1933,

is retroactive in scope and operation. Retrospective laws are not

favored, and unless the intention that a statute is to have retrospec-

tive operation is clearly evidenced in the statute and its purposes, it

will be presumed that it was enacted for the future and not for the

[Vol.:-
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past. White v. United States (191 U.S. 545); Casmeron v. United
States (231 U.S. 710). This rule is particularly applicable where,
as here, retroactive operation of the statute would result not only in
divesting the county courts of Oklahoma of a jurisdiction exercised
by them under authority of Congress over a long period of years,
but to reimpose restrictions and withdraw from the taxing pqwer of
the State of Oklahoma a considerable area of land. An intent to
accomplish such a far-reaching result doubtless would be plainly
expressed. So far from expressing such an intent, the act of Janu-
ary 27, 1933, contains no indication of a purpose to change, the status
of the lands of these Indians under the prior laws, either by reim-
posing restrictions theretofore removed or by shifting from the
county court to the Secretary of the Interior the jurisdiction to
approve conveyances of interests in such lands theretofore vested in
full-blood Indians. To the contrary, section 8 of the act contains a
provision to the effect that no conveyance of any interest in the land
of any full-blood Indian heir shall be valid unless approved in open
court after notice in accordance with the rules of procedure in pro-
bate matters adopted by the Supreme Court of Oklahoma in June,
1914. While the purpose of this provision appears to have been to
change the function of the county courts, in approving conveyances,
from a ministerial to a judicial act, the recognition thus given to the
jurisdiction of those courts in the matter of approving conveyances
by full-blood heirs evidences a plain purpose on the part of Congress
not to disturb the existing jurisdiction of such courts over lands
acquired by full-blood Indians prior to that enactment. In addi-
tion to this, the language employed in the proviso under considera-
tion shows that Congress had in mind, transactions occurring after
the date of the enactment. Apropos of this is the declaration that
" Where the entire interest in any tract of restricted and tax-exempt
land * * * is acquired * * * by restricted Indians, such
lands shall remain restricted and tax exempt." This declaration
obviously looks to the future and not to the past and discloses a plain
intent on the part of Congress to preserve existing restrictions rath-
er than to reimpose restrictions once removed or change the form of
existing j restrictions. These considerations lead to the conclusion
that the proviso relates only to lands acquired after the date of the
enactment-and not to prior acquisitions.

Approved:
OSCAR L. CHAPMHAN,

Assistant Secretary.
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UNIVERSAL HYDRAULIC CORPORATION AND BABCOCK AND

WILCOX COMPANY-ASSIGNMENT OF PATENT RIGHTS TO
HYDRAULIC EQUIPMENT.

Opinion, March 20, 1934

PATENTS FOR INVENTIoNS-RIGHTS OF OFFICERS AND EMPLOYEES OF THE UNITED

STATES.

Officers and employees of the Federal Government, except those of the Pat-

ent Office, are not, by reason of such service or employment, precluded

from exercise of the rights of an owner of a patent.

, PATENTS FOR INVENTIONS-OFFICERS AND EMPLOYEES OF THE UNITED STATES-

CoNTR>AcT FOR MANUFACTuRE AND SALE ON ROYALTY BASIS-RIGHTS OF

THE FEDERAL GOVERNMENT.

Subject to existing law, including manufacture and use by the United States

free of charge, a patent-owning corporation, composed of Federal officers

and employees, may enter into contractual relations with individuals

or corporations as to the thing patented, including contracts for its

manufacture and sale on a royalty basis.

PATENTS FOE INVENTIONS-STATUTEs CITED AND APiPrn.D

Section 4886 Revised Statutes, and Acts of July 25, 1910, July 1, 1918, and

April 30, 1928, cited and applied.

MARGOLD, Solicitor:

You [the Secretary of the Interior] have asked my opinion on the

validity of a form of contract proposed to be made between the Uni-

versal Hydraulic Corporation of Denver,. Colorado, and the Babcock

and Wilcox Company, a corporation of New Jersey with offices at 85

Liberty Street, New York. The contract involves the assignment of

patent rights to hydraulic equipment for use in high dams.

The Universal Hydraulic Corporation was organized and all of

its stock is owned by Leslie N. McClellan, Philip A. Kinzie, John

L. Savage, and Charles M. Day.

Pursuant to anl application filed January 31, 1928, the United

States Patent Office, on March 11, 1930, issued patent No. 1,705,417

to the above-named stockholders, all of whom are employees in the

office of the Chief Engineer of the Bureau of Reclamation at Denver,

* Colorado. The patentees expressly granted to the United States the

right to use this invention on all Government work without charge.

The internal diff6rential type of needle valve, covered by this patent,

has been installed at Coolidge, Gibson, Echo and Deadwood Dams

belonging to the United States. Plans are also being evolved for the

use of the patented type of valve at Boulder Dam, Boulder Canyon

Project, and at Madden Dam, Panama Canal Zone.

By the act of April 30, 1928 (45 Stat. 467), it is provided:

The Commissioner of Patents is authorized to grant, subject to existing law,

to any officer, enlisted man, or employee of the Government, except officers and
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employees of the Patent Office, a patent for any invention of the classes men-
tioned in section 4886 of the Revised Statutes, without the payment of any fee
when the head of the department or independent bureau certifies such invention
is used or liable to be used in the public interest: Provided, That the applicant in
his application shall state that the invention described therein, if patented,
may be manufactured and used by or for the Government for governmental
purposes without the payment to him of any royalty thereon, which stipulation
shall be included in the patent.

The invention here involved is of the class mentioned in section
4886 of the Revised Statutes, and, before the issuance of the patent,
the applicants brought themselves within the operation of the quoted
act by making and filing the required statement.

In order to understand what will be hereafter stated concerning
the contract it is necessary to consider the act of July 25, 1910
(36 Stat. 851), as amended by the act of July 1, 1918 (40 Stat. 705).
That act gives to a patentee the right to sue the United States in the
Court of Claims if the invention covered by his patent is used or
manufactured by or for the United States without proper license.
But the act further provides that:

The benefits of the provisions of this section shall not inure to any patentee
who, when he makes such claim, is in the employment or service of the Govern-
ment of the United States, or the assignee of any such patentee. This section
shall not apply to any device discovered or invented by such employee during
the time of his employment or service.

By the action of the patentees in consenting to the use of the
patented device by the United States at any time, the United States
became vested with the right to manufacture' use or operate the
internal differential type needle valves. It is probable that the acts
of Congress ate sufficient to protect the interests of the United
States nothwithstanding any contract that might be made between
the patentees and any other person. However, the patentees, act-
ing through their corporation, the Universal Hydraulic Cor'pora-
tion, have submitted for approval the contract intended to be made
with the Babcock and Wilcox Company for the manufacture and
sale of the patented devices on a royalty basis. The contract con-
tains certain stipulations regarding subsequent patents and the inter-
est which each of the parties to the contract shall have in patents
now pending in connection with which employees of both corpora-
tions have exercised technical skill for invention and development.
Nine patents and nine applications for patents are specifically de-
scribed in the proposed contract.

In the second explanatory recital of the contract, the Universal
Hydraulic Corporation represents and warrants that there are no
outstanding licenses to make, use, and sell apparatus embodying said
inventions in hydraulic apparatus except such rights as the Govern-
ment of the United States of America niay have pursuant to law
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and except a license granted by the company to the Hardie-Tynes

Manufacturing Company by an agreement dated July 10, 1930.

In paragraph 2 of the contract the Babcock and Wilcox Com-

pany agrees to pay the Universal Hydraulic Corporation certain

license- fees on apparatus sold by the Babcock and Wilcox Company

embodying the inventions claimed in one or more of the patents.

This paragraph excepts " any and all apparatus sold to the Govern-

ment of the United States of America.embodying any of said inven-

tions in which said Government has rights pursuant to law, which

apparatus shall be exempt from royalty." Other similar provisions

are found in the contract, all of which tend completely to -protect

the United States in the use of the patented devices.
1I.find no objection to the contract from the standpoint of the

United States, since the rights vouchsafed to the United States by

the acts of Congress above quoted are fully protected.
Approved:

T. A. WALTERS,
First Assistant Secretary.

LOANS FROM FEDERAL SUBSISTENCE HOMESTEADS CORPORATION

Opinion, March 20, 1934

CoRpoRATIoNs-FEDERAL SUBSISTENcE HoMEsiEADs CoaRoATIoN-AUTHORITY OF

THE SECRETARY OF THE INTERIOR-STOCK OWNERSHIP.

The Federal Subsistence Homesteads Corporation is a Delaware corporation,

organized pursuant to an order of the Secretary of the Interior for the

purpose of carrying out the powlers vested in the President of the United

States and " such agencies as he may establish," by Section 208 of the

National Industrial Recovery Act (48 Stat. 195), the Secretary being made

sole' stockholder'of the corporation.

FEDERAL SUBSISTENC'E HOMESTEADS CORPORATION-LOANS TO LoCAL CORPORA-

TIONS-SECURITY-POWER TO VOTE STOoK.

The Federal Subsistence Homesteads Corporation may take as security for a

loan any quantity of the stock of a corporation formed by prospective home-

steaders, and also the right to vote such stock, without causing the borrower

to become a Federal instrumentality.

CORPORATIONS-VOTING OF PLEDGED STOCK BY PLEDGER.

The right of the pledgee to vote pledged stock is not incompatible with the

relation of debtor and creditor, such right being an essential element of the

value of the pledge as collateral and recognized by the courts as a proper

part of a credit transaction.

FEDERAL SUBSISTENCO HOMESTEADS CORPORATION-ITS "LOANS " AND " EXPENDI-

TURE OF APPROPRIATED FUNDS."

The transactions provided for by the terms of the authority granted the Fed-

eral Subsistence Homesteads Corporation are bona fide loans, and any such

loan as is proposed would be an "expenditure of appropriated funds."
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MARoL;D, Solicitor:
My opinion has been requested upon the legal character of the re-

lationship which would be established between the United States and
certain corporations as a result of proposed transactions denomi-
nated " loans " from the Federal Subsistence Homesteads Corpora-
tion to the corporations in question. Inquiry is also made whether
or not the proposed advances of money from the Federal Subsistence
Homesteads Corporation to these corporations will be " an expendi-
ture of appropriated funds.".

The prospective " borrowers " are corporations organized by mem-
bers of local communities for the development of subsistence home-
stead projects. All of the stock of each corporation will be owned
by those members of the community who are the board of directors
of the corporation. It is not proposed that the United States or any
agency of'the United States shall come into any legal relationship
with such a " local corporation " until request shall be made by that
corporation to the Federal Subsistence Homesteads Corporation for
a " loan " of Federal funds. Thereupon, the Federal Subsistence
Homesteads Corporation may, in the terms of authority granted to it
by the Secretary of the Interior-

In its discretion, make loans to local corporations where the proceeds of such
loans are to be devoted to the development and sale of subsistence homesteads,
in amounts up to approximgtely all, or any part,. of the capital requirements of
such local corporations on the security represented by the pledge of all of the
capital stock of such local corporation to Federal Subsistence Homesteads Cor-
poration, with power to vote said stock on the part of the pledgee.

All " loan agreements" are to provide:

As further security for the repayment of this loan, the board of directors of
the Borrower agrees to, and hereby does, transfer and make over unto the
Corporation, title to all of the capital stock of the Borrower with full power
to vote said stock, as a pledge, however, said capital stock to be returned to the
board of directors of the Borrower when the loan, with interest, shall have been
fully repaid. It is further agreed by the board of directors of the Borrower,
that upon the receipt of said stock of the Borrower, said board of directors shall
sign a Declaration of Trust, agreeing to receive and hold said stock of the
Borrower, as trustees, in trust for the benefit of the members of the home-
stead community developed by the Borrower.

The Federal Subsistence Homesteads Corporation is a Delaware
corporation, organized pursuant to an order of the Secretary of the
Interior for the purpose of carrying out the powers vested in the
President of the United States and "such agencies as he may estab-
lish " by Section 208 of the National Industrial Recovery Act (48
Stat. 195). The Secretary of the Interior is sole stockholder of the
Federal Subsistence Homesteads Corporation. For present purposes,
therefore, the interposition of the corporate entity, Federal Sub-
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sistence Homesteads Corporation, between the United States and a
local corporation, is not important.

The proposed transactions are no more than loans secured in a

manner familiar to the financial world. The temporary assumption
of voting control by the pledgee is the only element in the scheme
which might suggest a different relationship from that of debtor
and creditor. But the right to vote pledged stock is "an essential
element of its value as collateral ". See Clark v. Forster, 98 Wash.
241, 167 Pac. 908 (1917). And therefore, the courts recognize such
delegation of voting control as a proper part of a credit transaction.
Pauly v. State Loan and Trust Co., 165 U.S. 607 (1897); Burgess v.

Seligman, 107 U.S. 20 (1882); Granite Brick Co. v. Titus, 226 Fed.

.557 (C.C.A. 4th, 1915); Hill v. United States, 234 Fed. 39 (C.C.A.
8th, 1916). And see Peterson v. Rhode Island & Pacific Ry., 205

U.S. 364, 393 (1907); Owl Fumigating Corp. v. California. Cyanide

Co., 24 F. (2d) 718, 720 (D.Del. 1928); In re Argus Printing Co.,

48 N.W. 347, 351-2 (N.Dak. 1891).. Certainly no merger of identi-
ties is caused by such. an association as is proposed. See Kingston
Dry Dock Co. v.'Lake ihamnplain Transportation Co., 31 F. (2d)
265 (C.C.A. 2d, 1929); Berkey v. Third Ave. Ry. Co. 244 N.Y. 84,

155 N.E. 58 (1926); Borough of Amridage v. Philadelphia Co., 283
Pa. 5, 129 Atl. 67 (1925). The " local corporation" is not impressed
with the Federal character of its creditor.

In the light of what already has been said, it is my opinion that
any such " loan " as is proposed would be an "expenditure " of ap-
propriated funds. It is provided by statute that the subsistence
homestead fund be disbursed by way of loan. The transactions in
questionI are bona #de loans. Doubt as to their character as " ex-
penditures " could arise only from apprehension that the borrower
might be considered a Federal instrumentality. I have already
expressed my opinion that such would not be the case.

Approved:
OscAR L. CHAPMAN,

Assistant Secretary.

ABILENE OIL COMPANY v. CHOCTAW, OKLAHOMA AND GULF
RAILROAD COMPANY

Opnon, March 27, 1934

GRANT FOR RIGHT OF WAY-RALROAD-CHARACTR OF ESTrAE-IREvERT'IR.

Upon a grant by the United States of a right of way for railroad purposes
over public lands, the company's interest is "neither a mere easement nor
a fee simple absolute, but a limited fee, made on the implied condition of
reverter in the event that the company ceases to use or retain the land
for the purposes for which it is granted."

[Vol.
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GRANT FOR RIGHT OF WAY-RxEjVsisoN-INDIAN TITLE AqREm BY THE UNITD

STATES.

Where the grant of a right of way to a railroad company across Indian lands
creates a possibility of reversion in the Indians, and the Indian title is later
extinguished in favor of the United States by treaty, the right of rever-
sion passes to the United States and inures to its benefit.

*GRaIT OF PUBLIC LAND BY UNITED STATES-PRIOR RIGHT OF WAY GRANT A
* CHARGE-ESTATE CONVEYED-APPLIoATION- OF RAILROAD COMPANY FOR
LEASE OF OIL AND GAS DEPOSITS BENEATH RIGHT OF WAY-ACT OF
MAY 21, 1930.

A grant by the United States purporting to convey a quarter section of public
land over which a railroad right of way had previously been granted
under the Act of February 18, 1888 (25 Stat. 35), carries with it, in the
absence of further exception or reservation, the entire interest left in the
United States, so that an application by the railroad company's successor
for a lease, under the Act of May 21, 1930 (4G Stat. 373), of the oil and
gas deposits under the railroad right of way, may not be granted.

MARGOLD, Solicitor:

The Commissioner of the General Land Office has submitted for
consideration his opinion that the oil and gas deposits underlying
that part of the SW1/4 See. 34, T. 12 N., R. 3 W., I.M., Oklahoma, and
within Oklahoma City, embraced in certain grants of rights of way
for railroad purposes to the Choctaw Coal and' Railway Company
are subject to the operation of the act of May'21, 1930 (46 Stat. 373),
and that a pending application of the Choctaw, Oklahoma and Gulf
Railroad Company, the successor in interest to the Choctaw Coal and
Railway Company, for a lease under said act, may be entertained.

The tract in question consists of a strip of land 300 feet wide,
extending from the east to the west boundary of the aforesaid
quarter-section.

The Abilene Oil Company, claimingloil and gas rights in the land
derived from Oklahoma City, was permitted by the Department
to file objections in the nature of a protest against the application,
and response thereto has been made by the applicant company.

The facts relating to the status of title appear to be as follows:
By act of February 18, 1888 (25 Stat. 35), Congress granted a right
of way in the Indian Territory to the Choctaw Coal and Railway
Company. Map of definite location of the line of road was filed
July 8, and approved July'11, 1889. The map showed the right of
way as traversing the 'SWl/4 Sec. 34 in question, and according to
the map filed with the record, having a width in that section of 100

'feet. The act of August 24, 1894 (28 Stat. 502), authorized re-
organization of the company as the Choctaw, Oklahoma and Gulf
Railroad Company. Section 2 of the original grant provided that
"when any portion thereof shall cease to be used, such portion shall
revert to the nation or tribe of Indians from which the same shall

393
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be taken." The Chicago, Rock Island & Pacific Railway now oper-
ates the right of way as part of its transcontinental line-under a
lease. By Executive order of April 20, 1889, which, it will be
observed, was subsequent to the date of the grant, the SWI1/4 of
Sec. 34 was withdrawn from settlement, filing or entry and reserved
for military purposes under the control of the War Department. On
June 8, 1891, a license was granted by the Acting Secretary of War
to, the railroad company, revocable at will, "'to enter upon and use
for sidings and station purposes land adjoining its right of way ",

through the reservation on either or both sides of the company's right
of way; not exceeding in all 200 feet in width and in length extend-
ing across the reservation. The company's blueprint shows that
it took under this license a strip 200 feet wide extending across the
reservation adjoining the south boundary of the previously granted
right of way. On July 26, 1892, the War Department issued a
similar license to the railway company to enable it to make advan-
tageous connections with the Atchison, Topeka and Santa Fe Rail-
road, embracing two tracts of additional land in the reservation of
1.3 and 1.1 acres, respectively. By Executive order of September
28, 1892, the SWi4 of Sec. 34 was transferred to the Interior Depart-
ment for disposition either under existing law or under subsequent
enactments, being no longer required for military purposes.

By the act of August 8, 1894 (28 Stat. 264), the military reserva-
tion was granted to Oklahoma City, the scope and effect of which
will be hereinafter considered.

The Abilene Oil Company alleges the survey, platting and lotting
of the land as required by the grant, the discovery of oil in Okla-
homa City in 1928, the present existence therein of approximately
300 wells, the passage of a zoning ordinance limiting and restricting
the area in which drilling for oil and/or gas might be done, the in-
clusion of the area in question in a drilling zone, the claim of the
city to the oil and gas rights under the 300-foot strip used as a right
of way and its division into two permit areas to each of which there
has been attached a small area adjacent to the right of, way, the
latter for the purpose of drilling. The Abilene Oil Company claims
as assignee of a lease from the city, covering a portion of the 300-foot
strip, and a 30-foot strip immediately adjacent thereto on the south.
It alleges that permission is given to drill two wells on the 30-foot
strip and that one of such wells is completed and is now producing.
A producing well is also alleged' to have been completed on the
drilling area attached to the permit for the remainder of the 300-foot
strip.

Copies of the text of City Ordinance 3944 and forms of leases are
presented in support of the assertion that further additional wells
cannot be permitted without violation of the city ordinance, and to

[Vol.
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show that the various owners of parcels of land in any drilling
permit area are entitled to participate in royalties from the oil and
gas produced therefrom in proportion to their acreage interest. It
is argued that if the United States should own the oil and gas rights
under the rights of way, its proper course is to assert its rights to the
royalties under the present leases, rather than grant an oil and gas
lease, which would result in prolonged and expensive litigation. -

The oil company advances two propositions:

lEven if the United States should own the oil and gas rights under the
Choctaw, Oklahoma & Gulf Railroad right of way, the application for a permit
to drill on said right of way should be denied because all of said right of way
is attached to drilling areas and is now sharing in the royalty produced through
the wells drilled on said areas as other real property in the drilling zone in
Oklahoma City.

The United States do not own the oil and gas rights under the Choctaw,
Oklahoma & Gulf Railroad right of way over the property involved.

If the second proposition is sound, it is decisive of the question
whether the land is subject to the oil and gas application, and; the
first need not be considered.

The act of February 18, 1888, granting the right of way 100 feet
in width to the Choctaw Coal and Railway Company was a special
grant similar to other special grants of railroad rights of way, which
have been held to be grants in praesenti, effective at the date of the
-granting act, so that adverse claims initiated subsequent to' the
granting act, but prior to the filing of the map of definite location
or construction of the road, do not aflect the rights of the railroad
grantee. See St. Joseph, and Denver City Railroad Company v.
Baldwin (103 U.S. 426); Bybee v. Oregon and California Railroad
Co. (139 U.S. 663); Northern Pacific Railway Combpany v. Ely (197
U.S. 1). For other Federal cases see 50 C.J. Sec. 427. The Supreme
Court of Oklahoma has held the grant under consideration was. a
grant in praesenti and that title vested in the grantee at the date of
the act. Uniited States v. Choctaw, 0. & G. Co. (41 Pac. 729);
Churchill v. Choctaw Ry. Co. (46 Pac. 503).

As to the nature of the estate acquired by the grantee in the right
of way, the Supreme Court has held, in accordance with its con-.
struction of other grants of rights of way under the public land
laws for railroad purposes, that the railroad's interest is " neither
a mere easement, nor a fee simple absolute, but a limited fee, made
on the implied condition of reverter in the event that the company:
ceases to use or retain the land .for the purposes for which it is
granted, and carries with it the incidents and remedies usually at-
tending the fee "; that " in effect, the railroad is the absolute owner.
of the land." Choctaw, 0. & C. R.R. Co. v. Mackey (256 U.S. 531,
-538). The subsequent reservation for military purposes therefore
did not affect the rights of the railroad grantee.
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* The grant created a possibility of reversion in the Indians, but
inasmuch as it is a matter of public history that the Indian title
was extinguished as to the area involved here by 'treaty of January
19, 1889, with the Creeks, and act of March 1, 1889 (25 Stat. 757) ,we
may assume that the right of reversion passed to the United States.

The interest of the United States in the SW1/4 of Sec. 34 on
August 8, 1894, the date of the grant to Oklahoma City, was a fee
simple absolute in all.thereof saving the 100-foot right of way, in
which it had a mere possibility of a reversion as above defined. The
permits issued by the Secretary of War for the use of the adjacent
lands by the railroad were not definite or permanent relinquishments
of the property, and conferred no right of user after the War De-
partment had lost its right to use the land for military purposes
(36 Op. Atty. Gen. 500). The railroad company, if so using the land
after its transfer to the Interior Department, did so by sufferance.

The question is therefore presented, to what extent did the grant
to the city divest the United States of its interest and estate in the
SW1/4 Sec. 34. This question will first be considered as to the parcels
of land within the permits issued by the Secretary of War, and
second, as to the interest of the United States in the right of way
acquired under the act of 1888. The question is confined to these
areas mentioned, for it is not contended, either by the applicant or
the Commissioner, that an absolute fee simple title did not vest in
the city for the remainder of the quarter-section.

The first section of the act of 1894 reads as follows:

Be it enacted by the Senate and House of Representatives of the Untted
States of America in Congress assembled, That the abandoned military reserva-
tion at Oklahoma City, in Oklahoma Territory, comprising the southwest.
quarter of section thirty-four, township twelve north, of range three west, is
hereby granted to said Oklahoma City in trust for the use and benefit of its
public free schools, to be used and applied for the benefit of all children of
said city of scholastic age without distinction of race, except such portions of
said reservation as are reserved for the purposes and uses hereinafter described.

Reading the language in its natural and ordinary meaning, it
would seem that the word "except " therein, qualifies and creates
an exception from the phrase immediately preceding it, namely, " to
be used and applied for the benefit of all children of said city of
scholastic age without distinction of race ", and not the words " here-
by granted ". In other words, it was the intent to carve, not out of
the grant, but out of the trust for public schools, "certain portions of
the reservation as are reserved for the purposes and uses hereinafter
described ". If any' doubt arises from the language thus far quoted,
as to whether there was any reservation or exception in favor of the
United States, it seems clearly dispelled by the description of the
reservations in the second section of the act, which reads as follows:

I[VOL
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* That not less than ten acres of said reservation shall be set apart and used
by said city for the location of public buildings and for a public park. That
within ninety days after the passage of this Act the Southern Kansas Railway
Company shall have the right to purchase from said city, adjoining said coa-
pany's present right of way, for depot grounds and other railroad -purposes,
not to exceed six acres of said reservation, the value thereof and the price to
be paid therefor to be fixed by the appraisers to be appointed by the Secretary.
of the Interior within said ninety days. That the permits heretofore granted
to the Choctaw Coal and Railroad Company by the Secretary of War for lands
across and upon said reservation, shall remain in force until such time as the
land so granted shall cease to be used for railroad purposes, when the same
shall pass to said city.

In thi's section there is no room for the construction that a reser-
vation or a reversion in title was made in favor of the grantor.

There are three reservations, namely; (1) not less than 'ten acres
for public buildings and a public park. This plainly is not a reser-
vation of title, but a reservation from the benefit of the trust for the
use of public schools. (2) The Southern Kansas Railway Company
is given the right to purchase not to exceed 'six acres adjacent to
its right of way "from said city". This also is plainly no reservation
of title, but a right in the railroad to' obtain title from the grantee.
(3) "The permits heretofore granted * * * the Secretary of
War * * * shall remain in force, until the land so granted
(under permits) shall cease to be used for railroad purposes, when
the same shaZl pass to the city." (Emphasis added.)

Considering the precarious tenure under which the railroad held
possession of the permit areas at the time of the grant to the city,
it does not seem that the last reservation had any other purpose
than as expressed in the act to provide that the permits should
remain in force, conditioned upon the continuous use of the land
for railroad purposes. It was to protect the railroad from ouster
by the city. There is nothing incompatible with the grant of title
in fee to the city, as expressed in the first section, with the reser-
vation of such possessory right in favor of the railroad company.
While the words " when the same " (meaning the, land) shall pass
to the city, if taken alone, might import a retention of fee in the
grantor, yet when the entire intent is gathered from the four cord
ners of the statute, it seems plain that what is meant is, that the
use and possession should pass to the city upon the cessation of
use for railroad purposes. It might be argued that by changing the
-tenuire of the permit and adding the attributes of perpetuity and
exclusiveness to the railroad's estate, thereby a limited or base fee
was vested in the railroad company similar to like grants under
general public land laws. Assuming that were true, it does not
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help the position of the applicant company. The words creating an

estate over in the city in the nature of conditional limitation de-
stroyed any possibility of the United States having the fee again.
There; was, therefore, no interest left in the United States, subject
to grant under the act of May 21, 1930, suprai, in the permit areas.

With respect to the 100-foot. strip in the right of way under the
grant of 1888, as previously stated, a possibility of reversion of title

to the United States was created by operation of law. The Depart-
ment held in E. A. Cra'ndadl (43 L.D. 536) that the issuance of

patent for land traversed by a right of way granted 'under the act

of March 3, 1875 (18 Stat. 482), carries no interest in the right of

way, and upon abandonment or forfeiture thereof, the legal title
reverts to the United States. This doctrine is affirmed in the cases

of Windsor Reservoir and Canal Coimpany (51 L.D. 27, 305);

A. Otis Birch and M. Estelle Birch (On rehearing) (53 I.D. 340).
In the last case cited, the right to require competitive bids between a

railroad applicant for lease under the act' of May 21, 1930, supra, and

abutting owners, respecting the royalties they would agree to pay
for the extraction of oil and gas under a railroad right of way, was

upheld, as against the claim of a patentee of adjacent land under the

mining law.
Reviewing the previous decisions of the courts and the Depart-

ment, "it was there held that the prior right of way was as much

eliminated from the mineral patent as it would have been if ex-

'cepted therein by description; that the owner of the right of way
.had, no right to the minerals therein by virtue of its -grant,. and

that the land in the right of way was not subject to mining loca-

tion, though mineral land; that the acts of February 25, 1909 (35

Stat. 647), and March 8, 1922 (42 Stat. 414), purporting to vest title

in theholders of the land, traversed' by the right of way, in the event
of forfeiture or abandonment thereof,-the last named act reserv-
ing all minerals to the United States,-were predicated on the as-
sumption that upon extinguishment of the right of way, the United
States. resumed full title; that the act of May 21, 1930, was an exten-
.sion of the rights of the railroad grantee by granting him mining
,rights.

It will be observed, however, that the doctrine that entry or

patent:'t6' th land over which the right of way passes carries no

rights in the possibility of reverter, rests upon the principles an-,

nouniced by the Supreme Court, that land embraced in a valid right

of' way grant is no longer subject to sale or -disposal under: the

mineral or other public land laws, and therefore the Department

is without authority to permit the acquisition of rights by others
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in such rights of way. It does not follow from this, as the Coin-
missioner concedes, that if any interest, contingent or expectant, con-
tinues in the United States, Congress may not dispose of it. In
fact it has exercised such authority by providing in the acts last
above cited that upon abandonment or forfeiture of the grant the
title shall inure to the holders of the land traversed by the right of
way. The Commissioner is of the opinion that if the possibility of
reverter in the right of way was intended to be granted, express
mention of it would have been made of it in the grant. He applies
the rule that legislative grants should be construed in favor of the
public, and whatever is not granted in clear and explicit language
is withheld. But the grant here in question purported to convey
the entire SW1/4 , and was broad enough to comprehend any interest
the United States had in the land. The test should rather be
whether the deed of grant manifested any intention to exclude the
possibility of reverter in the right of way. Roxana Petroleum Cor-
poration v. Sutter et aZ. (28 Fed. 2d, 159, 162). It is not irrelevant
to consider that at.the time this grant was made there was no knowl-
edge or well-grounded belief that the land was valuable for oil, and
a reversion of title was doubtless regarded as remote, if not im-
probable. The intention of Congress is not to be gauged by subse-
quent events. So far as the grant to the city purported to convey
the title and estate of the railroad grantee, it was without effect.
The city took the land subject to the right of way. Stalker v. Ore-
gon Short Line Railroad Company (225 U.S. 142); Rio Grande
Western Rjailway v. Stringhaam (239 U.S. 44). But this result
ari~sesby operation of law and not by the terms of the grant. In
the latter there is not a word or phrase which could be used as a
basis for the contention that the United States excepted any land or
reserved any rights in itself.

pIt is the judgment of the Department that the grant to the city
divested the United States of all the interest it had in the land. The
rule of construction invoked by the Commissioner does not justify
the withholding of that which satisfactorily appears to have been
conveyed in the grant. Russell v. Sebastian (233 U.S. 195). It
follows that the act of May 21, 1930Q supra, has no application, and
the application of the Choctaw, Oklahoma- and Gulf Railroad Com-
pany should be denied.

Approved:
T. A. WALTERS,

First Assistant Secretary.
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SIMULTANEOUS APPLICATIONS FOR OIL AND GAS PROSPECTING
PERMITS

[Circular No. 1320]

DEPARTMENT OR THE INTERIOR,

GENERAL LAND, OFFICE,
Washington, D.C., Mafrch 29, 1934.

REGISTERS, UNITED STATES LAND OI)rICES:

The rules with regard to preference rights under applications'filed
simultaneously stated in the case of Buspers v. Holloway 1(48 L.D.
26-9), and the cases there cited with approval, have not been found
satisfactory in their application to oil and gas prospecting permit
cases. Accordingly, these rules -will not be followed in the future,
but instead,'the following instructions will govern your action in the
disposition of conflicting applications for oil and' gs prospecting
permits: -

In case two or more applications are received in the same mail, or
are presented at your counter so nearly at the same time as may be
considered simultaneous, or when one or more applications are re-'
ceived by the same mail and one or more are presented at the counter
at the time those are received by mail, which applications conflict in
whole or in part, and in which no preference rights are claimed, the
applications so received will be considered as filed simultaneously and
the right of priority of filing will be determined by a public drawing
in the manner provided under paragr aph 4 of the instructions of May
22, 1914 (43 L.D. 254). : r I

The drawing will be held on the seventh day after the day the
applications were filed unless such day falls on a holiday, in which
case the drawing will be held on the following day. No notice to
the applicants that a drawing will be held or the date thereof will be
required.

You will issue your official receipt for the fees paid by each appli-
cant, but will return by your official check the fees paid by the unsuc-
cessful applicants, noting on the abstract of moneys returned or
applied oppPsite the check number, the word "drawing." Also note
on the oil and gas applications the word "drawing ", and the date,
amount and number of the check.

At the completion of a drawing, furnish this office a list of the
applications involved therein showing: (1) date of drawing, (2)
description 'of the land involved, (3) names of successful applicants
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and serial numbers of applications, and (4): names of unsuccessful
applicants and serial numbers of their applications.

FREDm W. JOHNSON,

Comnmissioner.'
Approved, March 29, 1934.

T. A. WALTERS,
First Assistant Seeretary.

WASHINGTON PULP AND PAPER CORPORATION-INDIAN TIMBER
SALE CONTRACTS-ACT OF MAXCH 4, 1933.

Opinion, March 30, 1934

INTEaRimTnrToN OF STATuTEs-ACT OF CONGRESS-CONSTITUTIONALITY.

Where an act of Congress is open to two constructions, one of which raises
a serious constitutional question, and the other of which avoids such
question, the settled rule of statutory construction requires adoption of
the latter construction.

CoNTRAOTs-TIMaBEa ON INDIAN LANDS-AcT OF MASIC 4, 1933-DEm PnocEss
REQUIREMRNT or FIETH AMENDMENT TO CONSTI'UTION.

A paper and pulp company's contract with Indians to purchase timber from
them contained a provision affording the company administrative recourse
against economically unreasonable stumpage prices, by price reduction,
which provision formed a substantial consideration for the company's conr
tractual promises. Quaere: Whether a later statute if construed to deprive
the company of such administrative recourse for a price reduction would
not violate the "due process" clause of the Fifth Amendment to the

* Federal Constitution.

INDIAN TIMBER LANDS-CONTRACTS WITH INDIANS-ACT OF MARCH 4, 1933-Cbsr-
STUThITON OF STATUTEs.

The Act of March 4, 1933 (47 Stat. 1568), which merely authorizes and directs
the Secretary of the Interior, with the consent' of the Indians and tlh
purchasers, to modify timber sale contracts, cannot properly be construed
to modify, by its own operation and without the consent of the purchaser,
a contract provision for price reduction.

STATuTEs-EmFEcr TO B13 GIVEN.

Where the language of a statute giving authority and direction 'to modify
a contract does not purport to establish the ewc sive means for effecting
the end sought, another method of modification, provided by the contract
itself, is not prohibited.

INDIAN TIMBER LANDS-AcT OF MARCH 4, 1933-CoNSTRuc'noN or STATUTrS--
LEGISLATIVE INTENT.

Consideration of the background and legislative history of the Act of March
4, 1933, and the language of the act itself, leads to the conclusion that the
act should not be construed so as to require consent of the Indians involved

182662-34-VCL. 54-26
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to a modification of a contract which, by its own terms, may be modified
without the Indians' consent.

PRIOR OPINION OVERaID.

The Solicitor's opinion of August 8, 19833 (M-27499), in so far as it is incoii-
sistent herewith, is overruled.

MARGOL, Solicitor:
On March 13 you [the Secretary of the Interior] referred to me for

my consideration and opinion the Washington Pulp and Paper Cor-
poration's application for reduction of the stumpage prices in the
Makah tribal timber sale contract covering the Wa-ach timber unit.

Allowance of the reduction applied for has been forestalled by the
Solicitor's opinion of August 8, 1933 (M-27499). In that opinion
the, Act of March 4, 1933 (4T Stat. 1568), was construed and given
application in determining the legality of various modifications of
existing timber sale contracts proposed or allowed subsequent to
March 4, 1933. Included among these modifications was one of
applicant's contracts. On April 12, 1933, the applicant had applied
for a reduction of the stumpage prices in its contract; and on July
7, 1933,: the Coinmissionor of Indian Affairs had proposed to act
favorably upon the application. The proposed action was in accord-
ance with the method for stumpage price modifications provided in
the contract itself. This contract method does not require consent
of the Indians to price reductions effected thereby, and consent of the
Indians to the proposed reduction of July 7, 1933, had not been
obtained. The Act of March 4, 1933, in so far as pertinent here,
provides:

That the Secretary of the Interior, with the consent of the Indians involved,
expressed through a regularly called general council, and of the purchasers, is
hereby authorized and directed to modify the terms of now existing and un-
completed contracts of sale of Indian tribal timber: * *

This act was construed in the Solicitor's opinion of August 8, 1933,
to add to the existing law-

(1) The power to modify, with the consent of the Indians and of the pur-
chasers, inelastic terms of the contracts, where no provision for change is
included in the contracts or Regulations; and

(2) The requirement of the consent of the Indians to modifications per-
mitted under the contracts or incorporated Regulations.

The act was construed to authorize any contract modification and
to make the consent of the Indians a condition to any contract modi-
fication. "Any type of modification of a term of the contract can
be made, but the consent of the Indians is a condition thereto." Con-
sequently, the proposed modification of stumpage prices in appli-
cant's contract was declared to be illegal.

Applicant, by its letter of February 12, 1934, to the Commissioner
of Indian Affairs, has petitioned for further consideration of its ap-

[Vol.
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plication of April 12, 1933, on the ground that the Act of March 4,
1933, should not be construed to require consent of the Indians to a
stumpage price modification effected pursuant to express contract
provision therefor.

The opinion rendered herein requires, therefore, consideration of
the statutory construction embodied in the Solicitor's opinion of
August 8, 1933, with the object of determining whether the Act of
March 4, 1933, was therein correctly construed and applied to
applicant's contract.

Such consideration leads to the conclusion that the construction
and application of the act to applicant's contract, made in the So-
licitor's opinion of August 8, 1933, raises a serious question as to the
act's constitutionality. If the act admits of another- construction
which avoids the constitutional question, then under the applicable
rule of statutory interpretation such other construction should be
adopted. Consideration of the background and legislative history
of the act and the language of the act itself leads to the conclusions
that it does admit of another construction, and that this other con-
struction.not only avoids the constitutional question but also, without
regard to the constitutional question, is the only proper construction
of the act which can be made with reference to applicant's contract.
These conclusions require the adoption of this other construction,

Applicant's contract was executed prior to March 4, 1933, and pur-
suant to the Act of June 25, 1910 (36 Stat. 855-857). This 1910 act
provides as follows:

Sec. 7. That the mature living and dead and down timber on unallotted
lands of any Indian reservation may be sold under regulations to be prescribed
by the Secretary of the Inferior, and the proceeds from such sales shall be used
for the benefit of the Indians of the reservation in such manner as he may
direct: Provided, That this section shall not apply to the States of Minnesota
and Wisconsin.

The provision of applicant's contract-under which a reduction of
stumpage prices is sought reads as follows:

Upon the presentation by the Purchaser of detailed information, supported
by affidavits by a certified public accountant and by the Purchaser, showing
that the logging of the said Unit is being conducted at a loss, investigation will
be made by forest officers under the directions of the Commissioner of Indian
Affairs, for the purpose of ascertaining whether, under existing market condi-
tions, the Purchaser is able, with efficient management, to earn a reasonable
profit on the operation. If such investigation shall show to the satisfaction of
the Commissioner of Indian Affairs that the operation will not, under efficient
management, earn a reasonable profit, he may, in his discretion, reteve the
Purchaser from any portion or all of the increase in price over the original
contract stumpage price for such period as he shall consider necessary to pro-
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tect'the Purchaser from serious loss on account of adverse market conditions;
Provided, that none of the stumpage rates will ever be reduced below the prices
specified in the contract for the period ending March 31, 1928; and the Com-
missioner shall have authority to reimpose any part or all of the increase in
prices at any time upon giving notice to, the Purchaser, subject to review by
the Secretary of the Interior. .

This contract provision gives applicant an administrative recourse
against economically unreasonable stumipage prices. TTue, the pro-
vision does not give a right to a price reduction; but it does allow
applicant to petition the Commissioner of Indian Affairs for a price
reduction, and affords an opportunity for a price reduction by that
officer. It is of value and, therefore, forms a substantial considera-
tion: for applicant's contractual promises. Applicant is, however,
deprived of its value by the Act of March 4, 1933, as construed and
applied in the Solicitor's opinion of August 8, 1933. In that opinion
the proposed price modification effected pursuant to the contract
provision was declared to be illegal; and the applicant was thereby
substantially injured. To deny this is to ignore realities.

Acting pursuant to the contract provision, the applicant applied
for a reduction of stumpage prices; and the Commissioner of Indian
Affairs, having found that the contract prices were too high to allow
applicant a* reasonable profit, proposed on July 7, 1933, to make a
reduction. This proposed modification of prices was, however, de-
clared to be illegal by the Solicitor's opinion of August 8, 1933, and
applicant had to continue paying the stumpage prices which had
been found by the Commissioner of Indian Affairs to be too high.
Subsequently applicant sought modification by the statutory method,
but failed to get the consent of the Indians involved. The automatic
price increase provision of the contract (against the possible unfair-
ness of -which the provision for reduction was undoubtedly inserted)
is still operative, and the .atuinmpage prices found by the Commis-
sioner of Indian Affairs to be economically unreasonable will on
April 1, 1934, be increased twelve:percentum.

To construe the Act of March 4, 1933, so as tQ deprive applicant
of the administrative recourse which is one of applicant's contract
rights, is to raise a serious question as to: the act's constitutionality..
It is very questionable whether the statute so construed meets the
due process requirements of the Fifth Amendment to the Federal
Constitution.

It is a well established rule of statutory construction that a statute
should not be given a constructionf which raises a serious question
as to its constitutionality, if it admits of another construction which
avoids the question.

In the leading case of United States v. DeZlvare and' Thudson
Company, 213 U.S. 366, 407, 408 (1909), the Supreme Court of the
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United States announced this rule of statutory construction to be
that-
where a statute is susceptible of two constructions, by one of which grave
and doubtful constitutional questions arise and by the other of which such
questions' are avoided, our duty is to adopt the latter.

This rule was accepted and applied in Addy Company v. United
States, 264 U.S. 239, 245 (1924), and Federal Trade Comnmission v.
American Tobacco Company, 264 U.S. 298, 307 (1924). In the more
recent case of Missouri Pacifi Railway Company v. Boone, 270 U.S.
466, 471 (1926) the rule was recognized as well settled:
The action, if so construed (as contended for) would, at least, raise a grave.
and doubtful constitutional question. Under the settled practice, a construc-
tion which does so will not be adopted, where some other is open to us.

If, therefore, the Act of March 4, 1933, admits of a construction
which avoids the constitutional question indicated above, then such
construction must be adopted.

- 0 ~~~~~II

Examination of the background and legislative history of the Act
of March 4, 1933, shows that the primary legislative intent was to
authorize modifications of those Indian timber sale contracts which
did not specifically provide for price modifications. It does not
reveal any intent to hedge modifications provided for by contract
with the requirement of the Indians' consent thereto.

Most of the Indian timber sale contracts do'not contain the pro-
vision for reduction of stumpage prices which is contained in appli-
cant's contract. Most of the Indian timber sale contracts do con-
tain provisions for periodic and, automatic increases of stumpage
prices. When the economic depression overtook many purchasers
with contracts under which the stumpage prices were high and were
automatically becoming higher and under which there were no con-
tract provisions for price reductions, then, because of the depressed
lumber market, logging operations on many Indian timber units
ceased. With the cessation of logging the income to the Indians
from the sale of their timber ceased.

The situation thus created was one in which contract modifica-
tions would work to the mutual benefit of the parties concerned. The
purchasers, of course, would gain by any reduction. The Indians
would gain by reductions of stumpage prices great enough to enable
the purchasers to resume operations, since the contracts so modified
would realize more income for the Indians than would cancellation
of the existing contracts and execution of new ones in the depressed
buyers' market.
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Since price reductions in those contracts without provision there7
for would be to the advantage of the Indians, the Secretary of the
Interior, in order to determine his authority in the premises, re-
quested from the Comptroller General his decision on the following
points:

(1) Has this Departmient authority to: reduce the stumpage prices on con-
tracts for the purchase of Indian timber where it appears that such reduction
would be to the advantage of the Indians entitled to the proceeds from such
sales, where the contract does not specifically provide that the Commissioner
of Incdian Affairs or the Secretary of the Interior may reduce prices?

(2) If the Department is not authorized to reduce prices as appears to it
just and necessary, would the consent of the Indians of any tribe, as expressed
by the majority vote of an assembled council, operate to authorize a revision
of contracts, upon the theory that all parties to the contract or having any
beneficial interest in it have agreed to a revision?

The Comptroller General in his decision of December 17, 1931, an-
swered both questions in the negative, stating that the authority in
question could derive only from express legislation. His opinion
was limited to consideration of the questions submitted to him: it
did not purport to deal with those contracts which include provisions
for reduction of prices.

Finally, the necessary legislative authority was granted by Con-
gress in its Act of March 4, 1933.

It is true that some statements of Congressmen appearing in the
legislative history of the act are general, to the effect that the bill
then being debated required consent of the Indians involved to. any
modification of Indian timber sale contracts. But these statements
were made with reference to the modifications which the pending bill
authorized and directed. Examination of the Congressional Record
not only shows that the legislative debates on this act were pri-
marily concerned with those contracts which did not provide for
price reductions and with the proposed authority to modify those
contracts, but also shows that there was no legislative intent to re-
quire consent of the Indians to modifications of stumpage prices
effected pursuant to express contract provision therefor. Congress
was concerned with creating authority to modify, not with condi-
tioning authority already existing.

It should also be noted that the memorandum of the Commis-
sioner of Indian Affairs, which was incorporated into the reports of

both legislative committees on Indian Affairs and which formed the
basis of much of the legislative debates, was concerned only with
the situation created by those contracts, which made no provision for
price reductions. This memorandum specifically refers to and quotes
from the Comptroller General's decision of December 17, 1931, in
explaining the necessity of legislation for relief from the situation
created by high contract stumpage prices and the depressed lumber:

* LVol
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market. The limited scope of. this Comptroller General's decision
has been indicated above.

The background and legislative history of the act, as indicated
above, are not inconsistent with a statutory construction which leaves
contract modifications effected pursuant to contract provision there-
for unhampered by the act's required conditions.

Although the language of the Act of March 4, 1933, is broad in
scope, it does not purport to establish the conditioned authority and
direction given therein as the exclusive means of modifying Indian
timber sale contracts. It undoubtedly includes within its 'purview
contracts which by their own provisions provide for modifications
of stumpage prices. It cannot be doubted, I believe, that stumpage
price modifications of such contracts effected by the statutory means
would be valid. The statute does not, however, make its authority
and direction exclusive. No such exclusiveness is expressed in the
language of the act; nor is it implied. With reference to those con-
tracts which contain provisions for reduction of stumpage prices, the
act is to be construed as furnishing an additional mreans of modifi-
cation.

Different construction of the statute would do violence to its plain
purport. It authorizes and directs the Secretary of the Interior,
with the consent of the Indians involved and the purchasers, to.
modify then existing contracts. The act is not self-operating. It
does not purport, by its own operation, to modify the contracts in
any respect. Yet, if construed to require consent of the Indians to
any modification and thereby to alter the price reduction provision
in applicant's contract, then the act itself operates to modify the
contract. In all probability no purchaser would consent to such a
modification of his contract. In my opinion the act, which merely
authorizes and directs the Secretary of the Interior, with the consent
of the Indians and the purchasers, to modify Indian timber sale con-
tracts, cannot properly be construed to modify, by its own operation
and without the consent of the purchaser, a contract provision for
price reduction.

For the reasons herein set forth, it is my opinion that the Com-
inssioner of Indian Affairs may consider the Washington Pulp and

Paper Corporation's application for reduction of the stumpage prices
in its Makah tribal timber contract and may reduce said stumnpage
prices pursuant to the pertinent contract provision, notwithstand-
ing the required conditions of the Act of March 4, 1933. The
Solicitor's opinion of August 8, 1933 (M-27499), in so far as it is
inconsistent herewith, is hereby overruled.

Approved:
IHAROLD L. ICKES,

Secretary of the Interior.
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SOIL EROSION SERVICE-CONTRACTUAL AUTHORITY OF THE
UNITED STATES-PURCHASE OR PROCUREMENT WITHOUT COM-
PETITIVE BIDDING.

Opinion, Marc& ,31, 1934

UNITED STATES-SUPPLIES AND SEILIIES-PEOCUEEMENT WITHOUT ComrrETi'ivn
BIDDING.

Services and supplies may be procured on behalf of an establishment of the
United States Government without competitive bidding in instances where
special skill and, experience are more important -than a' low price and it

* is believed these cannot be assured by competitive bidding.

Soirt ERosIoN SEsviom-AUTHORITY FOR PURCHASE OF SUPPrrES-PURCHASE WITH-
OUT .COMPETIrivE BIDN-CoNrm.xcT WITH STATE INSTITUTION.

The Soil Erosion Service of the United States has authority to enter into

an agreement with a State administrative institution for the supplying

of material needed in connection with the checking of soil erosion.

SOIL EptosIoN SERvICK-CONTRACTUAL AUTIIORITY-AOREEMENT WITH STATE
INsTITUTION.

An agreement between the Soil Erosion Service of the United States and a

State forest commission whereby, for a consideration, the latter is to
produce and supply trees for tbe former, possesses the essential elements
of a valid contract.

MARGOLD, SoiUcitor:
There was submitted for my opinion the question whether the

Soil Erosion Service has authority to enter into contract with the
State Forest Commission of South Carolina for the production of
trees for the use of the Soil Erosion Service in connection with the
Tyger River Soil Erosion Control Project in South Carolina, under
the terms and conditions set forth in the memorandum of agree-
ment accompanying the request. It was further requested that I
submit a suggested form of contract covering the substance of the
said agreement.

The State Forest Commission agrees to make available the un-
planted portion of its nursery facilities to produce such planting
stock as the Tyger River Soil Erosion Control Project may desire
and for which seeds may be available. The said Forest Commission
further agrees to supervise the work, buy the necessary materials,
and raise the planting stock suitable for planting, and to provide that
stock for the South Tyger River Erosion Control Project at the
cost of production in accordance with an attached budget, which
is limited to the expenditure by the Soil Erosion Service of $10,000,
and which presupposes the use of Civilian Conservation Corps labor
in the preparation of beds, sowing of seeds, weeding, care of nur-
sery, and delivery.
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Apparently, no actual expenditure of money by the State Forest
Commission is contemplated, but it is to prepare specifications for
the necessary equipment, material and supplies, whereupon the Soil
Erosion Service will prepare bids and make the purchases not to
exceed the total of $10,000. However, there is a paragraph in the
proposed agreement which seems to recognize the possibility of con-
tingent circumstances which might cause the total cost of production
to exceed'$10,000. Such excess cost, if any, is to be borne by the
Forest Commission. No payment for trees is to be made by the
Soil Erosion Service until trees have been delivered to the full
amount paid in by theSoil Erosion Service at the rate of $2.00 per
thousand.' After that condition shall have been met, the Soil Ero-
sion Service agrees to pay for the trees delivered in, the spring of
1935 at a price per thousand which will represent in the total the
difference between the amount of bills honored and the total cost of
production. As I understand this provision, the Soil Erosion Serv-
ice will receive 5,000,000 trees for $10,000, if it expends that amount.
After that number has been received, the rate per thousand will be
proportionate to the total cost of production.

It is further provided that title to all material and equipment
purchased by the Soil Erosion Service, as above recited, -will rest
with the State Forest Commission at the conclusion of the project,
after the cost of same has been liquidated through delivery of trees
in accordance with the' terms of the agreement. It is also provided
that if additional trees be needed by the said project after the spring
of 1935, they will be provided by the said State Forest Com-
mission at production cost only, including no costs for permanent
improvements.

Apparently, the main question concerning which an opinion is
desired is whether these services and supplies may be procured by
contract rather than by competitive bidding in the manner provided
by section 3709, Revised Statutes (Tit. 41, Sec. 5, U.S. Code). That
section, as contained in the United States Code, reads as follows:

Except as otherwise provided by law all purchases and contracts for sup-
plies or services in any of the departments of the Government and purchases
of Indian supplies, except for personal services, shall be made by advertisinig
a sufficient time previously for proposals respecting the same, when the public
exigencies do not require the immediate delivery of the articles, or performance
of the service. When immediate delivery or performance is required by the
public exigency, the articles or service required may be procured by open
purchase or contract, at the places and in the manner in which such articles
are usually bought and sold, or such services engaged, between individuals.

The Attorney General (10 Op.A.G., 262), speaking of this require-
ment, said:

But although this policy is certainly desirable in all cases, therei are yet some
to which it can not well be applied. Such are contracts for services which

409
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require special skill and experience. In these cases it may be of more
importance to the Government to secure ability and knowledge competent to
the work to be done than to have that work done cheaply. It would not do,
for instance, when. the Government needs a lawyer to aid in the trial of one
of her lawsuits, to advertise for proposals from gentlemen of the bar of the
terms on which they would agree to be retained. To accept the cheapest offer
in such a case would probably be much the dearest bargain in the end. In all
contracts for service which presupposes trained skill and experience, the public
officer who employs the service must be allowed to exercise a judicious dis-
crimination, and to select such as, in his judgment, possess the required
qualifications.

Again, in 17 Op. A.G. 84, it was held that the provisions of section
3709, Revised Statutes, were not applicable where competition as
to the article needed is impossible.

The Acting Comptroller of the Treasury (2 Comp. Dec. 185 ),in
considering the services of a specialist in scientiflc research, engaged
by contract, said:

Inasmuch as it clearly appears that the essential part of the services to be
performed in connection with these timber tests is of a scientific character,
for which the personal services of Professor Johnson are necessary, I am of
the opinion that in expending this money, so far as his expenditures are con-
eerned, no advertisement as provided in section 3709 is required.

This is a cooperative arrangement between the State authorities
and the Soil Erosion Service to meet the special needs of the soil
erosion program in the State of South Carolina. The trees are to
be produced under conditions thought to be most likely to provide
suitable supplies for planting in that section, under supervision of
experts specially selected on account of training and experience in
that science. I see no legal objection to the agreement in this
respect.

An unusual item -in the agreement is the provision whereby the
permanent improvements, consisting of the drilling and casing of a
well, engine for pumping, lumber for screens, and other equipment
required in the enterprise, are to be left as a part of the nursery and
become the property of the State Forest Commission. I find no
legal objection to this arrangement, as it merely serves as recom-
pense to the Forest Commission for carrying out its part of the
agreement. Presumably, administrative judgment has been exer-
cised and the conclusion reached that the arrangement will provide
a dependable supply of suitable trees at a reasonable cost to the Soil
Erosion Service.

The agreement could be drawn in a more stereotyped and legalistic
form, but as it is supposed correctly to represent the intention of the
parties, it is perhaps best to leave it as it is drawn rather than run
the risk of misinterpretation in changing it.

[Vol,
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There is, however, a statutory provision which must be inserted

in all contracts. See Section 22, Title 41, U.S. Code. This provi-

sion may be added to the form submitted, as follows-:

It is understood and agreed that no Member of or Delegate to Congress ihall

be admitted to any share or part of this agreement, or to any benefit to arise

hereupon.

I understand that proper authority to contract and instructions in

connection therewith are being prepared for the Soil Erosion Serv-

ice pursuant to the requirements of Section 19 and other provisions

of Title 41, U.S. Code.
Approved:

T. A. WALTERS,

First Assistant Secretary.

ELECTRICAL CONSULTING ENGINEER, INDIAN IRRIGATION
SERVICE

Opinion, April 4, 1934

INDIAN SnvIcE-IRRIGATIoN ENGINEERS-SALARY-AOT OF FEBRUARY 28, 1929-

PUBLIC WORKS FUNDS, NATIoNwm INDUSTRIAL REcovERY ADMINIsTRAnoTI.

The limitation on salary of the consulting engineer of the Indian Irrigation

Service, provided by the Act of February 28, 1929 (45 Stat. 1406), is with-

out application to salaries paid from funds allotted for construction work

by the Administrator of Public Works from funds made available under the

terms of the National Industrial Recovery Act.

INDIAN SERVIoF-ENGiuNERs--AcT or FERaA:RY 28; 1929-EMPLOYMENT UNDER

Pune WowRs FUND.

The restrictions imposed by the special act of Congress. of February 28, 1929

(45 Stat. 1406), authorizing. the Secretary of the Interior to employ engi-
neers and economists for consultation purposes on important reclamlation

work, apply only to employment authorized by that act, and do not bar the

establishment of new or additional positions in the service and payment
therefor from funds allotted from the Public Works fund.

INDIAN SERVICE-RECLAMATION-PURLIO WORKS FUND, NATIONAL INDUSTRIAL
REcovERY ADMINISTRATION-REQ UIRIEMENTS.

The employment of consulting engineers in the Indian Reclamation Service,

where compensated from the Public Works fund of the National Industrial
Recovery Administration, 'must be in conformity with the Executive order

of November 18, 1933, or the Classification Act of 1923 as amended.

MARGOLD, Solictor:

You [the Secretary of the Interior] have submitted to me for

opinion a question propounded by the Commissioner of Indian Af-

* fairs concerning the salary of an electrical consulting engineer. The

allotment of Public Works funds has permitted a great increase in
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needed electrical work, of the Indian Irrigation Service. For sev-
eral years it has employed a consultingengineer at a salary of $35
per day, limiting the expenditure to $5,000 per annum in accordance
with the terms of the act of February 28, 1929 (45 Stat. 1404).
During the time from July 1, 1933, to January 1, 1934, the salary paid
to the consulting engineer amounted to $2,808.75. If the limitation
of the act of February 28, 1929, applies, there is left a balance of
$2,191.25 for saary of the consulting engineer from January 1 to
July 1, 1934, an amount sufficient only for 621/2 days of employment.

The funds being expended by the Indian Office for the employ-
ment of the consulting engineer are those obtained by allotments
made pursuant to the National Industrial Recovery Act. The Inidian
Office desires authority to pay its consulting engineer more than
$5,000 during the fiscal year 1934.

Therefore the question arises whether the limitation on salary,
provided by the act of February 28, 1929, applies if the funds from
which the salary is paid are allotted for construction work by the
Administrator of Public Works from funds made available under
the terms of the National Industrial Recovery Act.

The act of February 28, 1929 (45 Stat. 1406), authorizes the Secre-
kary of the, Interior to employ for consultation purposes on important
reclamation work five consulting engineers, geologists and economists
at rates of compensation to be fixed by him but not to exceed $50
per day, provided that the total compensation paid to any engineer,
'geologist or economist during any fiscal year shall not exceed $5,000.

Section 201, subdivisions (b) and (c) of the National Industrial
Recovery Act, provides:

(b) The Administrator may, without regard to the civil service laws or
the Classification Act of 1923, as amended, appoint and fix the compensation of
such experts and such other officers and employees as are necessary to carry
out the provisions of this title; and may make such expenditures (including
expenditures for personal services and rent at the seat of government and
elsewhere, for law books and books of reference, and for paper, printing and
binding) as are necessary to carry out the provisions of this title.

(c) All; such compensation, expenses, and allowances shall be paid out of
funds made available by this Act.

The provisions of subsections (b) and (c) above quoted have
been interpreted by Executive Orders Nos. 6440 and 6554 and by
the decisions of the Comptroller General. The Comptroller General
states, in his opinion dated February 20, 1934, A-52844, that:

Executive Order No. 6440, dated November 18, 1933, the provisions of
which were extended to other emergency agencies by Executive Order No.
6554 of January 10, 1934, vested the authority and imposed the duty and re-
sponsibility of fixing salary rates in accordance with its provisions in the
respective heads of the agencies or establishments concerned. And the de-

[Vol.
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cisions of this office hereinbefore mentioned were intended to require that,
the heads of the regular departments or establishments, in fixing the rates of
compensation of officers and employees to be paid from funds allocated under
the provisions of the National Industrial Recovery Act, to fix such rates in
accordance with either the regular classification schedule or the schedule
prescribed in Executive Order No. 6440 of November 18, 1933.

Where the personnel of a regular establishment of the Government to which
emergency funds have been allotted is subject to the Classification Act, as
amended, and the allotment has been made for performance of work similar
to that performed by the regular force, the head of the regular establishment
has an election in fixing rates of compensation for the emergency positions
either under the regular classification schedule, or pursuant to the Executive
Order.

Consequently, if the duties of the position under an emergency allotment are
to be the same as the duties of a regular position in the same establishment
which has been regularly classified in accordance with-the Classification Act,
as amended, the head of such establishment may fix the compensation for the
emergency position at the appropriate rate under the regular classification
schedule by the established procedure for creating an additional position, 9
Comp. Gen. 101, or may fix the compensation at the corresponding rate scheduled
in the Executive Order of November 18, 1933-subject in either instance to the
percentage reduction applicable to regular employees under the act of March
20, 1933, 48 Stat. 12.

Where the duties of the emergency position are not to be the same as the
duties of a regular position previously classified under the Classification Act as
amended, then such emergency position may be regularly classified in accord-

*ance with the Classification Act as amended or else the compensation thereof
may be fixed by the head of the department or establishment concerned in
accordance with the provisions of Executive Order No. 6440 of November
18, 1933.

The provisions of Executive Order No. 6440 are applicable only to positions
at the seat of Government and in the field of a character which, if in the
regular service would be subject to classification under the Classification Act as
amended, and therefore, do not apply to laborers, mechanics.

Consideration of the statutes, Executive orders, and decisions of
the Comptroller General leads me to the conclusion that the, restric-
tions imposed by the special act of February 28, 1929, apply only to
employment authorized by that act. When the limitation of expendi-
ture has been reached thereunder, no further employment may be
made .under that act. This, however, is no bar to the establishment
of new or additional positions in the service and the payment there-
for from funds allotted from the Public Works fund.. Such addi-
tional positions would be entirely independent of the act of Febru-
dry 28, 1929, Which could not be invoked either to authorize the
payment of $50 per day, or to limit the number of employees or the
total amount that' may be paid to such employees within the fiscal
year. The new employment, however, must be in conformity with
the Executive order of November 18, 1933, or the Classification Act
of 1923, as amended.
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The highest rate of compensation that may be paid under the

Classification Act is $9,000 per annum or $25 per day, subject to
deduction required by existing law.

Therefore, it is my opinion that a new position or new positions
may be established at an appropriate basic rate subject to the deduc-
tion* provided by section 2, title 2 of the act of March 20, 1933, as

amended, and that compensation therefor may be made from funds
under the National Industrial Recovery Act.

Approved:
OSCAR L. CHAPMAN,

Assistant Secretary.

CONTRACT WITH CITY-OF SAN DIEGO IN CONNECTION WITH ALL-
AMERICAN CANAL

Opnion, Apriz 5, 1934

WATERS AND WATER RIGoHTS-BOULDER CANYON PROJECT ACT-AUTTHORITY. OF

SEcRETARY OF THE INTERIOR.

Nowhere in the Boulder Canyon Project Act (45 Stat. 1057) is there any

specific limitation upon the discretion of the Secretary of the Interior in

* determining the use to which the All-American Canal shall be put other

than the specific direction that the water carried therein shall be ,for the

reclamation of public lands and for other beneficial uses exclusively within
the United States.

WATERS AND WATER RIGHTS-CONSTRUCTION OF STATUTES-BOuLDER CANYON
PROJECT ACT.

Use by the city of San Diego, California, of water obtained from the All-
American Canal, will be, in the language of the Boulder Canyon Project

Act, a beneficial use and Sexclusively within the United States, and accord-
ingly, a contract made by the Secretary of the Interior with the city of San
Diego, whereby the carrying capacity of said canal is to be increased; the

work to be performed by the United States with provision made for repay-

ment of the cost by the city, is permissible under the terms of the said act.

WATERS AND WATER RIGHTS-ALL-AMERICAN CANAL-BOTJLDER CAvYoN PROJECT

ACT.

Authority to contract to deliver water from a canal to be constructed of

necessity carries with it authority to contract for a canal capacity sufficient

to carry; thev water to be delivered in addition to any other water to be

carried, if said canal is to carry other water.

WATERS AND WATER RIGHcTs-BounDEa CANYON PROJECT AcT-REIMBURSEMENT

OF THE UNITED STATES.

Since the Boulder Canyon Project Act provides that reimbursement to the

Government for outlay for the canal and appurtenances provided by the

act shall be " in the manner provided in the Reclamation law," payment

in advance by the city of San Diego is not required but, instead, the plan

followed in the Reclamation Service, namely, payment without interest

extending over a period not to exceed 40 years, is acceptable.
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MARGOLD, Solicitor:
On February 15, 1933, a contract was made between the United

States and the city of San Diego, California, whereby the United
States agreed to store in the reservoir created by the Boulder Dam
in the Colorado River, for the beneficial consumptive use of the city,
112,000 acre-feet of water per annumn and to release the water from
time to time as required by the city and deliver it at a point in 'the
Colorado River immediately above the Imperial Dam.

On February 20, 1934, the city filed an application to have the
United States construct for its benefit and at its cost, under the pro-
visions of the Boulder Canyon Project Act (45 Stat. 1057), carrying
capacity in the All-American Canal for 155 cubic second-feet of
water. It is the desire of the city that the water, for which it con-
tracted on February 15, 1933, be carried, through that canal to its
western terminus, a point from which the city can more easily trans-
port the water to its ultimate destination.

You have asked whether, in my opinion, the Secretary of the Inte-
rior has authority to make the contract with the city of San Diego,
for increased capacity in the All-American Canal, with a provision.
for the repayment of the cost of'such additional construction in 40
annual installments without interest, or whether the contract must
require the city to pay in advance the money necessary to cover the
cost of the increased capacity in the canal.

It is my opinion that the terms of the Boulder Canyon Project
Act, supra, give sufficient authority for the execution of this con-
tract with a provision for repayment by the city in 40 'annual install-
rnents without interest.

Nowhere in the act is there. any specific, limitation upon the dis-
cretion of the Secretary in determining the use to which the All-
American Canal shall be put other than the specific direction that
the water carried therein shall be for the reclamation of public lands
and other beneficial uses exclusively within the United States. Use
of this water by' the city of San Diego is a beneficial use and will be
exclusively within the United States. In section 5 of the act it is
provided :'

That the Secretary.of the Interior is hereby authorized, :under' such general
regulations as he, may prescribe, to contract for the storage of water in said
reservoir and for the deiveory thereof at such points on the river and on said
canal as may be agreed' upon for irrigation and domestic uses, * *

The reservoir there referred to is that created at the Boulder Dam,
and the canal is the All-American Canal. It is my opinion that,
under such statutory provisions, the Secretary of the Interior is fully
authorized to enter into a contract with the city of San Diego for
the delivery of the water from the Boulder Dam Reservoir, for which

415
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it has already contracted, at any point on the AllnAmerican Canal.

The western terminus of that canal is such a point.
The authority to contract 'for the delivery of the water on the

canal must, of necessity, carry with it the authority to contract with

the city for capacity in the canal sufficient to carry the water to be
delivered in addition to any other water to be carried.

Such a situation was under consideration when, on December 1,
1932, the Secretary of the Interior entered into a contract with the

Imperial Irrigation District, whereby the United States agreed to

construct the Imperial Dam and the All-American Canal and ap-
purtenant structures at a total cost to the district not to exceed
$38,500,000 which is to be repaid to the United States by the district
in not more than 40 annual installments. In Article 21 of that con-
tract the United States expressly reserved the right to increase the
capacity of the works and contract for such increased capacity with

other agencies, each such agency to assume such proportion of the

total cost of said works, to be used jointly by such agency and the

district, as the Secretary of the Interior may determine to be equit-
able and just. In such case the district's financial obligation under

the contract shall be adjusted accordingly. It was thus recognized
by the administrative officers that contracts could be made by the
United States with other- agencies for enlargement of, and for an
interest in, the irrigation works for use jointly with the Imperial
Irrigation District, and that the cost to the district would be adjusted

on a fair basis; and it was also provided that any agency thus con-
tracting would be required to bear its proportionate share of the

cost of operation and maintenance of the works.
Upon what! terms is the Secretary authorized to contract for the

payment by the .city for that excess capacity in the canal?
Section 1 of the Boulder Canyon Project Act provides, among

other things, for the delivery of stored water for reclamation of
public lands' and other beneficial uses erclusively within the United

States, and the Secretary is authorized to construct, operate, and
maintain a main canal (the All-American Canal) and appurtenant
structures located entirely' within the United States, connecting the
Laguna Dam, or other suitable diversion dam, with the Imperial
and Coachella Valleys in California, the expenditures for said main
canal and appurtenant structures to be reimbursable as provided in
the Reclamation law.

In subsection (b) of section 4 of the act there is the following
provision:

Before any money is appropriated for the construction of said main canal

and appurtenant structures to connect the Laguna Dam with the Imperial and

Coachella Valleys in California, or any construction work is done upon said

canal or contracted for, the Secretary of the Interior shall make provision

[Vol,
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for revenues, by contract or otherwise, adequate in his judgment to insure
payment of all expenses of construction,0 operation, and maintenance of said
main canal and appurtenant structures in the manner provided in the recla-
mation law.

These provisions of the act indicate the general authority of the
Secretary and also prescribe the manner in which he may contract
for reimbursement of the funds expended to create the necessary
capacity in the canal. The plan of reimbursement is to be that pro-
vided in the Reclamation law, namely, payment without interest
extending over a period not to, exceed 40 years.

There is no reason to suppose that Congress intended to place.
a municipality, such as the city of San Diego, in a position different
from that of any other agency which might properly contract to
take delivery of water at a point on the canal, or that Congress
intended to deny to such a municipality the opportunity to make
repayment, on its proportionate amount of the construction cost of
the canal, over a 40-year period without interest. Nothing in the
Boulder Canyon Project Act requires such a supposition; its terms
are sufficiently broad to indicate precisely the contrary intent on
the part of Congress.

That plan, which allows the city to make payment in 40 annual
installments without interest, is similar to that provided by law
in connection with the furnishing of water rights to towns on irri-
gation projects or in the immediate vicinity thereof. In section
4 of the act of April 16, 1906 (34 Stat. 116), it is provided:

That the Secretary of the Interior shall, in accordance with the provisions
of the reclamation act, provide for water rights in amount he may deem nec-
essary for the towns established as herein provided, and may enter into contract
with the proper authorities of such towns, and other towns or cities on or in the
immediate vicinity of irrigation projects, which shall have a water right .from
the same source as that of said project for the delivery of such water supply
to some convenient point, and for the payment into the reclamation fund of
charges for the. same to be paid by such towns or cities, which charges shall
not be less nor upon terms more favorable than those fixed by the secretary
of the Interior for the irrigation project from which the water is taken.

The act of February 25, 1920 (41 Stat. 451), is an authorization
to the Secretary of the Interior to sell water from a Federal irri-
gation project system. It provides in part:

That the -Secretary of the Interior, in connection with the operations under
the reclamation, law, is hereby authorized to enter into contract to supply
water from any project irrigation system for other purposes than irrigation,
upon such conditions of delivery, use, and payment as he may deem
proper: * * *

It also provides certain limitations upon this grant of authority
which give preferential rights to water service for the irrigation of
lands on the project.

182662-34-voL. 54-27
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The application by the city of San Diego does not call for delivery

of water, as the city- and county have previously purchased water

from the United States, but asks for capacity in the All-American

Canal so that it will be possible for the United States to convey the

water purchased by them from storage in Boulder Reservoir from

the Imperial Dam to the western terminus of the All-American

Canal. To contract for construction of capacity in the All-Ameri-
can Canal, and for the repayment of cost as provided in the Recla-

mation law, would be to follow closely the. plan provided by Congress

for towns and cities where water can be delivered conveniently from
an irrigation project.

As a result of these considerations, it is my opinion that the Secre-

tary of the Interior can make a valid contract with the city of San
Diego, California, under the terms of the Boulder Canyon Project

Act, by which the United States will construct, for the benefit of

the city, excess capacity throughout the entire length of the All-

American Canal for the carriage of 155 cubic feet per second of

water, and that the contract may provide that repayment of the

cost of such construction shall be made by the city of San Diegomin
accordance with the terms of the Reclamation law, namely, over a

period not to exceed 40 years, without interest.
Approved:

HAROLD L. IJKES

Secretary of the Interior.

FISHING RIGHTS OF YAKIINA INDIANS AT CELILO FALLS,
OREGON

Opinion, April 5, 1934

INDIANs-YAKiMA TRIBEs-FIsHING AND GAME RIGHTs-AUvHoRITY OF STATE

AND FEDERAL GOVERtNMENTS, RESPEcTIVELY.

The power to preserve fish and game within its borders is inherent in the
sovereignty of a State (citing Geer v. Connecticut, 161 U.S. 519; Ward v.

Racehorse, 163 U.S. 504, 507).

INDIANS-RIGHTS OF STATEs-FISHING RIG1TS.

The power of each State to regulate fishing in its rivers includes authority

to restrict the devices and types of tackle which fishermen generally

employ.

INDIANS-YAKImA TnRsas-FISHING RIGHTS-CONSTRUcTION OF STATrTES.

A regulation of fishing, imposed by a State, operative on all persons alike,

reasonably adapted to the preservation of wild life in the waters of the

State for the common benefit, and not in its intendment or operation a.

denial to a privileged Indian community of its right to fish, is not violative

of a provision of a treaty with the Indians (see 12 Stat. 951; 45 Stat.

[vole
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1158) under which they are guaranteed "the right of taking fish at all
usual and accustomed places, in common with citizens of the Territory."

INDIANs-Fl5HING RIGnTS-TnEATY-CONSTRnUCrION OF STATUTES.
A reasonable construction of a provision of a treaty with Indians guarantee-

ing "the right of taking fish at all usual and accustomed places, in
common with citizens of -the Territory ", does not include authority to
construct what is known as a willow weir or willow dam in the channel
of the Columbia River, for the purpose of holding the salmon run, and
in disregard of the State laws and regulations.

INDIANS-YAKIMA TREEs-STATE LAWS AND REGuTAnoNs-LIABMry or
INDIANS.

A Yakima Indian is not exempt from the general laws of the State of
Oregon requiring a license in order to sell fish caught in the Columbia
River and to pay a poundage tax on such sales, when sold at any place
within the jurisdiction of the State.

MARGOLD, Solicitor:
Certain questions propounded by the Commissioner of Indian

Affairs with reference to fishing rights claimed by Yakima Indians
at Celilo Falls, Oregon, have been referred to the Solicitor for
opinion. The questions are:

1. Whether, under their treaty, the Yakima Indians have .a right to construct
what is known as a "willow weir " across the Columbia River for the purpose
of holding the salmon run, and

2. Whether the Indians must comply with the Oregon State law requiring
them to secure a license for the purpose of selling fish caught by them in the
Columbia River and to pay a poundage tax on such sales.

Near Celilo Falls, on the Oregon shore of the Columbia River, is
a small Yakima village called Celilo. For many generations the
Columbia River at this point has been a usual and accustomed fish-
ing place of the few Indians who have made their homes at Celilo
and of other members of the tribe. Celilo is not within the Yakima
Reservation but is upon a seven-acre tract owned by the. United
States. In 1929, Congress placed this tract under the control of
the Secretary of the Interior " for the use and benefit of certain
Indians now using and occupying the land as a fishing camp site."
(45 Stat. 1158.)

The treaty between the United States and the Yakama (usually
designated Yakima) Nation of Indians was concluded January 9,
1855. (12 Stat. 951.) Article 3 of that treaty provides that "the
exclusive right of taking fish in all the streams, where running
through or bordering said reservation, is further secured to said
confederated tribes and bands of Indians, as also the right of taking
fish at all usual and. accustomed places, in common with citizens of
the Territory." The nature of the fishing privilege thus reserved
at usual and accustomed places outside the Yakima Reservation has
been adjudicated by the Supreme Court of the United States.
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It is not to be doubted that the pover to preserve fish and game within its

borders is inherent in the sovereignty of the State (Geer v. Uonnecticut, 161

U.S. 519; Ward v. Racehorse, 163 U.S. 504, 507), subject of course to any valid

exercise of authority under the provisions of the Federal Constitution. It is

not denied-save as to the members of this tribe-that this inherent power ex-

tended over the loous in quo and to all persons attempting there to hunt or fish,

whether they are owners of the lands or others. The contention for the plain'

tiffs in error must, and does, go to the extent of insisting that the effect of the

reservation was to maintain in the tribe sovereignty quoacl hoe. As the plain-

tiffs in error put it: " The land itself became thereby subject to a joint property

ownership and the dual sovereignty of the two peoples, white and.red, to fit the

case intended, however infrequent such situation w as to be." We are unable-

to take this view. It is said that the State would regulate the whites and that

the Indian tribe would regulate its members, but if neither could exercise

authority with respect to the other at the lous in quo, either would be free to

destroy the subject of the power. Such a duality of sovereignty instead of

maintaining in each the essential power of preservation would in fact deny it

to both.

* * * We do not think that it is a proper construction of the reservation

in the conveyance to regard it as an attempt either to reserve sovereign pre-

rogative or so to divide the inherent power of preservation as to make its

competent exercise impossible. Rather are we of the opinion that the clause

is fully satisfied by considering it a reservation of a privilege of fishing and

hunting upon the granted lands in common with the grantees, and others to

whom the privilege might be extended, but subject nevertheless to that

necessary power of appropriate regulation, as to all those privileged, which

inhered in the sovereignty of the State over the lands where the privilege

was exercised. This was clearly recognized in United States v. Winans, 198

U.S. 371, 384, where the court in sustaining the fishing rights of the Indians

on the Columbia River, under the provisions of the treaty between the United

States and the Yakima Indians, ratified in 1859, said (referring to the authority

of the State of Washington) : "Nor does it" (that is, the right of "taking

fish at all usual and accustomed places") "restrain the State unreasonably,

if at all, in the regulation of the right. It only fixes in the land such easements

as enable the right to be exercised." Kennedy v. Becker, 2411 U.S. 556, 562,

562-564 (1916).

In accord are the cases of United Stateg v. Vinans, 198 U.S. 317

(1905) ; People v. Chosa, 252 Mich. 154, 233 N.W. 205 (1931).. It

follows that a regulation of fishing imposed by a State, operative

on all persons alike, reasonably adapted to the preservation of wild

life in the waters of the State for the common benefit, and not in

its intendment or operation a denial to the privileged Indian com-

munity of its right to fish, is lawful, and not a treaty violation.

This principle permits a State to restrict the devices and types of

tackle which fishermen generally, including the, privileged Indian

community, may employ in the waters within its jurisdiction. (Ken-

nedy v. Becker, supra; State v. Towiessnmote, 89 Wash. 478, 154 Pac.

805 (1916); State v. Morrin, 136 Wis. 552, 117 N.W> 1006 (1908).

The Columbia-River is under the concurrent jurisdiction of the
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States of Oregon and Washington (10 Stat. 90; 11 Stat. 383), and
the power of each State to regulate fishing in the river is established.
McOGowan v. Cozmbbia Packers' Assn., 245 U.S. 352 (1917); Nielson
v. Oregon, 212 U.S. 315 (1908).

The first question propounded by the Commissioner of Indian
Affairs concerns the use of a " willow weir ", a device long employed.
by the Indians to obstruct a stream in such wise that the salmon.
run is directed through a particular channel. The Commercial
Fisheries Code of Oregon makes it "unlawful for any person or
persons to operate or maintain * * * any fish traps, weir * * @

or any device * * * used in catching salmon * * * without
first having obtained * * * a license therefor." Ore. Code-
Ann. (1930) Sec. 40-503. See also Secs. 40-309 H. All funds derived
from license fees are employed under the direction of the State
Fish Commission in the preservation, propagation and protection of
fish, the maintenance of hatcheries and related enterprises. Sec. 40-
105. The classification of fishing devices is entrusted to the State
Fish Commission. Sec. 40-115. It does not appear that any regu-
lation promulgated by the State Fish Commission discriminates
against Indian fishermen. Nor is it claimed that license to employ
any device has been refused to Indian fishermen arbitrarily.

Therefore, answering question 1, it is my opinion that the Treaty
of 1855 does not reserve to the Yakima Indians the privilege of
constructing a "willow weir " in the channel of the Columbia River
at Celilo Falls in disregard of the State laws and regulations above
mentioned.

The second question concerns the right of the State to require the
Indians to secure a license for the selling of fish and to require that
they pay a poundage tax upon such sales. Such requirements are
imposed by the Commercial Fisheries Code and operate equally
upon all persons. Secs. 40-501, 40-515. The privilege reserved
in the Treaty of 1855 is expressly defined as a " right of taking fish."
It can not be construed as an exemption from the general laws of the
State taxing and regulating the sale of fish. It does not appear that
a license has been required for or a tax imposed upon the sale of
fish by the Indians upon their reservation or at any other place under
the jurisdiction of the United States. Answering question 2, it is
my opinion that no Indian may lawfully sell fish at any place within
the jurisdiction of the State of Oregon unless he shall have obtained
a license for that purpose and shall pay such tax as the State may
impose upon vendors. Of course, any discriminatory treatment of
Indian vendors in the administration of these regulations would
be unlawful.
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DEEP ROCK OIL CORPORATION

Opinion, April 19, 1934

-INDIAN LANDS-OIL AND GAS LnAsn-RENTAL AND ROYALTY-CONSTRUCTION.

-An oil and gas lease made under authority of section 2 of the Act of May 27,
1908 (35 Stat. 312), contained provisions that it should run for five years
-from date of approval, which was November 3, 1920, " and as much longer
thereafter as oil or gas is .found in paying quantities;" that the, lessee
should pay as royalty on each gas-producing well $300 per annum in
advance, to be calculated from the date of commencement of utilization;
and that, if the gas well should prove unprofitable commercially, and the
lessee desired to retain certain gas-producing privileges, he should pay a
rental of $100 per annum, in advance, calculated from the date of dis-
covery of gas, on each gas-producing well. Held, That no gas well having
produced commercially since the year 1926, the mere payment by the lessee
of $100 annually, under the clause of the lease which makes provision for
retention of gas-producing privileges in an unprofitable well, would not
operate to extend the lease beyond the fixed or primary period of five
years, an extension of the lease requiring, as a prerequisite, production of
oil or gas in paying quantities.

FAmY, Acting Solicitor:
You [the Secretary of the Interior] have requested my opinion

upon a question arising out of an oil and gas lease owned by the
Deep Rock Oil Corporation on land allotted to Lannie and Lewis
Long, deceased full-blood Creek Indians.

The lease was made and approved under authority of section 2 of
the act of May 27, 1908 (35 Stat. 312);. The period of the lease, as
set forth in the granting clause, is five years from the date of ap-
proval-November 3, 1920-" and as much longer thereafter as oil
or gas is found in paying quantities." Section 2 of the lease-provides
for the payment to the lessor as royalty on oil of 121/2 percent of the
gross proceeds from sales. With respect to gas wells, section 2 of
the lease further provides:

And the lessee shall pey as royalty on each gas produinWg well three hAn-

dred dollars per annum in advance, to be calculated from the date of com-

mencement of utilization: Provided, however, in the case of gas wells of small

volume, when the rock pressure is one hundred pounds or less the parties
hereto may, subject to the approval of the Secretary of the Interior, agree
upon a royalty, which will become effective as a part of this lease: Provided,
further, That in case of gas wells of small volume, or where the wells produce
both oil and gas or oil and gas and salt water to such extent that the gas is
unfit for ordinary domestic purposes, or where the gas from any well is desired
for temporary use in connection with drilling and pumping operations on adja-
cent or nearby tracts, the lessee shall have the option of paying royalties upon
such gas wells of the same percentage of the gross proceeds from the sale of
gas from such wells as is paid under this lease for royalty on oil. The lessor
shall have the free use of gas for domestic purposes in his residence on the
leased premises, provided there shall be surplus gas produced on said premises
over and above enough to fully operate the same. Failure on the part of the
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lessee to use a gas producing well, which cannot profitahbly be utilied at the
rate herein prescribed, shall not work a forfeiture of this lease so far as the
same relates to mining oil, 'but if the lessee desires to retain gas-prodluoing
privileges, the lessee shall pay a rental of one hundred dollars per annum, in
advance, calculated from the date of discovery of gas, on each gas producing
well, gals from which is not marketed or not utitised otherwise than for oper-
ations under this lease. Payments of annual gas royalties shall be made within
twenty-five days from the date such royalties become due, other royalty pay-
ments to be made monthly on or before the 25th day of the month succeeding
that for which such payments is to be, made, supported by sworn statements.
(Italics supplied.)

The five-year period of the lease expired on November 3, 1925.

No oil had been found. A gas well had been completed April 30,

1925, with an initial capacity of 3,000,000 cubic feet daily. Small

quantities of -gas were sold from the well during the year 1926 and

for that year the lessee paid the fixed royalty of $300. No further

sales of gas were made and the well appears to have been shut in

since that time. For the year 1926-27 and succeeding years, the

lessee has paid annually $100 under that part of section 2 above,

giving the lessee the privilege of making such payment for the

retention of gas-producing privileges in a gas-producing well the

gas from which is not marketed or not utilized otherwise than for

operations under the lease. The Superintendent for the Five Civ-

ilized Tribes has refused to accept these payments in satisfaction of

the lessee's obligations under the lease. He expresses the view

that where there is but a single gas well on the premises, the pay-

ment of $100 for retention of gas-producing privileges will. not ex-

tend the lease beyond the fixed or primary period of five years. He

contends that such a well will continue the lease after expiration of

the fixed or primary period only where the lessee makes payment of

the fixed royalty provided for in the lease for a utilized gas well.

The lessee having failed, after notice, to make payment in accord-

ance with this contention, the Superintendent recommends that the

lease be canceled.

The question presented is whether the gas well drilled and com-

pleted by the lessee in April, 1925, and the payments made by the

lessee thereon, operated to extend the lease beyond the fixed period

of five years.

The lease contains no provision under which it may sbe extended

beyond the fixed or primary period by a mere money payment, and

no such payment alone can operate to extend that period. See

United States v. Brown, 15 Fed. 2d, 565. The $100 payment ten-

dered by the lessee represents, under the terms of the lease, the

consideration for retention of gas-producing privileges in an un-

profitable well, the gas from which is not marketed nor utilized other

than for operations under the lease. The provision made for such

423
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payment, like many others contained in the lease contract, is oper-

ative only while the lease is alive, without having any bearing what-

soever upon the duration of the lease. The duration of the lease

is governed solely by the granting clause, and that clause fixes the

period of the lease at five years from the date of approval by the

Secretary of the Interior "' and as much longer thereafter as oil or

gas is found in paying quantities." The five-year period expired in

1925, and, if the lease has been continued in force since that time, it

is by reason of the provision " as much longer thereafter as oil or

gas is found in paying quantities." That provision is a familiar

one in oil and gas leases and is usually construed to mean not only

that oil or gas must be discovered but that one or the other must be

actually produced in paying quantities, otherwise, the lease expires

by its own limitations. Murdook-West Co. v. Logan, 69 Ohio St.

514, 69 N.E. 984; Detlor et al. v. Holland, 57 Ohio St. 492, 49 N.E.

690; Gas Co. v. Tiffln, 59 Ohio St. 420, 54 N.E. 77; Cassel v. Crothers

193 Pa. 359, 44 Atl. 446; Anthis v. Sullivan Oil & Gas Co. (Okla.)

203 Pac. 187; Collins v. Mt. Pleasant Oil & Gas Co. (Kans.) 118 Pac.

54; United States v. Brown, supra; Union Gas & Oil Co. v. Adkins,
278 Fed. 854, 856. Where, however, gas alone is discovered under a

lease providing, not for the payment of a percentage of the gross
proceeds from sales of oil or gas, but a fixed sum as a periodic rental
for each gas well, there is respectable authority for holding that the
"thereafter clause is complied with by the completion of a well

capable of producing gas, even though the product is not marketed

or utilized. See Roach v. Junction Oil, & Gas Co., 72 Okl. 213,

179 Pac. 934; Sumrnmerville v. Apollo Gas Co., 207 Pa. 334, 56 Atl.

876; Smith v. McGill, 12 Fed. 2d, 32. The lease involved in the case

last cited was identical with that under consideration. Shortly prior

to the expiration of the fixed period of the lease, the lessee com-

pleted a well with a daily production of 750,000 cubic feet. After

marketing the gas for a few months, the gas ceased to flow through

the pipe line because of lack of pressure. The lessee then drilled the

well deeper and struck oil in paying quantities. During the period

the lease was not producing,-a period of about three months-the

lessee tendered payment of the fixed royalty of $300, but the lessor

declined to accept the same and brought the suit to cancel the lease

on the ground that the lease expired upon the cessation of produc-

tion by its own terms. The court ruled that the finding of gas in

paying quantities within the fixed period of the lease vested the

lessee with a limited estate in the leased premises for further oper-

ations in accordance with the terms of the lease, and that such estate

was not lost by a temporary suspension in marketing gas while the

lessee was engaged in drilling the well'deeper in an effort to find
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production in the lower sands. While such a temporary suspension
of production was held not to effect a termination of the lease, the
court recognized that the limited estate vested in the lessee by finding
gas in paying quantities "might be lost by abandonment, mani-
fested by neglecting to produce oil or gas or to pursue the work of
production or further development." See also Eastern Oil Com-
pany v. Coulehan, 65 W.Va. 531, 64 S.E. 836; Roach v. Junction Oil
& Gas Co., supra; United States v. Brown, supra. In-the latter case,
it was held that the failure of a lessee under a lease like that under
consideration to undertake development after disconnecting a gas
well for a period of ten months was unreasonable and sufficient in
itself to defeat a lease conditioned on oil or gas being found in
paying quantities.

Save for the year 1926, when some gas was sold from the well
drilled by the Deep Rock Oil Corporation, that company has made
no offer of payment of the prescribed royalty for a wel producing
gas in paying quantities. The payments of $100 were tendered under
a provision in the lease relating to unprofitable wells and constitutes
in effect an admission by the lessee that the well was not producing
gas in paying quantities. For a period of nearly eight years there,
has been no production whatever from the lease. No effort has been
made by the lessee to' market the gas nor has it spent a single dollar
in further development work. The rule of. temporary suspension
announced in Smith v. McGill, supra, obviously has no application
to such a case, and as it is an undisputed fact that production ceased
at some time during the year 1926-27, it is my opinion, upon
authority of the cases hereinbefore cited, that the lease then termi-
nated by its own limitations.

The holding over by the lessee after termination of the lease can
be regarded at the most as creating a tenancy at will (See Cassell v.
Crothers, szupra; Continental Oil Co. et al. v. 0sage Oil and Refining
Co. at al., 69 Fed. 2d, 19). The holding over by the lessee having
operated to deprive the lessors of the valuable privilege of leasing
the lands to others, they are equitably entitled to retain the payments
made by the lessee as a consideration for its continued occupation
of the premises. Tenancies at will, under the laws of the State of

-Oklahoma (Sec. 7344, Compiled Okla. Stats. 1921) may be terminated
upon thirty days' notice in writing. A proper regard for the interests
of the Indian lessors suggests that such notice be given without
further delay.

Approved: April 19, 1934,
OSCAR; L. CHAPMAN,

Assistant Secretary.
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* HAROLD PAUL

Decided; April 19, 1934

HOMESTEAD-RESIDENCE OF ENTREYMAN-ACT OF JUNE 6, 1912.
The expressions " have actually resided " and " actual permanent residence ",

as used in sections 2291 and 2297, Revised Statutes, as amended by the act
of June 6, 1912 (37 Stat. 123), contemplate the performance of actual
residence as distinguished from constructive residence.

HOMESTEAD-"ACTUAL RESIDENCE " CONSTRUED-MILITARY SERVICE.

"Actual residence," under the homestead laws, means physical occupation of
the premises; it means precisely the same thing as actual inhabitancy for
seven months each year, subject to proper credit for military service.

HoMESTEAD-HOMESTEADEE, SINGLE OR MAsRIED-PERsONAL PEEsENFE-PEESUMP-
TIVE REsIDENcE-TEMPoRARY ABSENCES.

Where an entryman is a single person without family, the physical occupation
and personal presence must be that of himself; but this Department has
repeatedly held that the home of an entryman is presumptively where his
family resides, and absence from the entry of the entryman for the purpose
of maintaining his family, though in some instances covering several
unbroken years, is excusable and does not break the continuity of residence
where his family continued to reside upon the homestead.

WALTERS, First Assistant Secretary:
This is an appeal by Harold Paul from a decision of the Com-

missioner of the General Land Office of October 11, 1933, wherein
appellant's final proof on his homestead entry, Los Angeles 049617,
was held not acceptable and rejected on the ground that the entryman
did not show that he had personally established and maintained
residence on the land forthe required time.

The entry was made July 21, 1931. Final proof was offered
Nove-laber 4, 1932. The entryman was entitled to credit for two

years' constructive residence because of military service. It was

necessary, therefore, that he show that he established residence and
maintained it for seven months during one year.

The statements in the final proof and supplemental showing of
the entryman bearing on his compliance with the residence require-
ments are as follows:

At the time of entry and at all times since, entryman has been a

member of the police force of Los Angeles. On September 1, 1931,
he and his wife went upon the land with a load of lumber, built
a habitable one-room frame house 16 by 16 feet, cleared brush and
lived in a tent until completion of the house, when they moved into
the house. The entryman's stay on the land at this time lasted seven
days, after which he returned to his duties in Los Angeles, but his
wife remained on the entry and made it her continuous place of
abode until May 15, 1932, being absent only for short periods of a
week or less to obtain medical treatment and obtain supplies. The



54] DECISIONS OF THE DEPARTMENT OF THE INTERIOR 427

entryman repaired to the land and stayed thereon at week-ends
and during holidays and vacation. Prior to final proof, five or
six acres were cleared and a well sunk 135 feet at a cost of $200,
which well is dry.

The entryman states that it was necessary to keep on working
to supply his wife with necessities and to make improvements on;
the homestead; that he had household goods at the time of finaL
proof at his address in Los Angeles.

The ground assigned by the Commissioner for rejecting the final
proof upon the facts appearing is not sound and imposes a condi-
tion of personal performance of residence requirements by a man
with a family that the homestead act does not require, and is contrary
to long-established rulings in analogous cases by the Departinent.

The expressions " have actually resided " and " actual permanent
residence ", as used in sections 2291 and 2297, Revised Statutes, as
amended by the act of June 6, 1912 (37 Stat. 123), contemplate
the performance of actual residence as distinguished from con-
structive residence. "Actual residence ", under the homestead laws,
means physical occupation of the premises. It means precisely
the same thing as actual inhabitancy for seven months each year,
subject, of course, to proper credit for military service. There
must be a settled and fixed abode, and that to the exclusion of .a
home elsewhere. Hazel L. Hartley Johnson (On rehearing, 51
L.D. 513); Josephine, M. Locher (44 L.D. 134). Obviously, as in
the cases just cited, where the entryman is a single person without
family, the physical occupation and personal presence must be
that of himself; but this Department has repeatedly held that the
home of an entryman is presumptively where his family resides,
and absence from the entry of the entryman for the purpose of
maintaining his family, though in some instances covering several'
unbroken years, is excusable and does not break the continuity of
residence where his family continued to reside upon the homestead.
See Stroud v. De Wolf (4 L.D. 394); Gates v. Gates (7 L.D. 35);
Spalding v. Colter (8 L.D. 615); Thrasher v. Mahoney (8 L.D. 627);
Edward C. Ballew (8 L.D. 508); Morris v. Soowin (9 L.D. 52).

In a report of an investigation of the entry May 17, 1933, a special
agent found the entryman's statements as to residence were corrobo-
rated by neighbors. He also stated that entryman was interviewed,
who stated that he purchased the house at 9015 Hooper Avenue, Los
Angeles, in January, 1926, and that his wife furnished the homestead
house from the Hooper house, and lived therein up to the time the
entry was made; and that he, personally, while employed on the
police force of the city, continued to live in this house except when
he went to the entry now and then at week-ends. These statements
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of the agent, of course, if impugning good faith or showing failure
to comply with the residence requirements, do not warrant rejection
of the proof, unless established after due notice and hearing.

The mere fact, however, that the entryman retained his ownership
of his former home, kept it furnished and used it as his dwelling
liace while engaged in his duties as a policeman which necessitated

his personal presence in or near the city, does not prima facie show

mata fides. The Department in a great number of cases has applied
the rule that the entryman must maintain a residence on the home-
stead to the exclusion of a home elsewhere, but an examination of the
facts in these cases will show that in the case of an entryman who

was married, his family during the homestead period actually resided
elsewhere than upon the homestead. See Bray v. Colby (2 L.D. 78,
81); West v. Owen (4 LID. 412); Van Gordon v. Ens (6 L.D. 422);
Anderson v. Tannehill et al. (10 L.D. 388); Benjamin Chaney (42
L.D. 510); George W. Harpst (36 L.D. 166). Keeping a house in
town, to which the family return from time to time, doest not in
itself prove want of good faith. Higgins v. Welts (3 L.D. 21). In
this case the Department said:

The homestead law is a practical law, and is so devised that it may have
a practical enforcement. The law itself provides its own evidence of good
faith in improvement, cultivation, and residence; if these exist as facts, the
law is satisfied. If the things done on the land are sufficient to warrant good
faith, we must infer good faith; and we may not go off the land and find a
fact elsewhere, from which we may infer bad faith. For example, if a claimant
has a hundred dollars' worth of furniture on his homestead, and two hundred
dollars' worth in a house that he had occupied before he toolk the homestead, it
would be absurd to infer bad faith from the latter fact. So, if he owns a
house in a town, wherein he lived before entering his homestead, and which he
retains and visits periodically for purposes of business or pleasure, his good
faith is not thereby impeached. The extra furniture and the extra land are
not forbidden by anything in either the letter or spirit of the homestead law.

The law requires that the entryman should personally establish
residence (Puette v. Greer, 33 L.D. 417), and he must have the
concurrent intent to maintain it as long as the law requires. Whaley
v. Northern P. Ry. (167 Fed. 664); United States v. Anderson
(238 Fed. 648). -Gibbs v. Kenny (16 L.D. 22). If his final proof
is sufficient, it is immatdrial what course the entryman takes after
it is submitted, in regard to residing on the entry, and if he elects
to abide elsewhere, that cannot be construed as an abandonment of
the land. MeNamara v. Orr. et at. (18 L.D. 504, 508); Peter
Craughan (6 L.D. 224).

In accordance with the views above expressed, the Commissioner's

decision is
Reversed.

[Vol.
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RELIEF IN DESERT-LAND ENTRIES-ACT OF FEBRUARY 14, 1934

[Circular No. 1323]

-DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D.C., April 24, 1934.
REGISTERS, UNITED STATES LAND OnFICES:

Your attention is directed to the act of February 14, 1934 (Public
No. 89, 73d Congress), entitled "An Act To amend an Act approved
March 4, 1929 (45 Stat. 1548), entitled 'An Act to supplement the
last three paragraphs of Section 5 of the Act of March 4, 1915 (38
Stat. 1161), as amended by the Act of March 21, 1918 (40 Stat.
458) ", which provides:.

; That where it shall be .made to appear to the satisfaction of the Secretary
of the Interior with reference to any lawful pending desert-land entry made
prior to July 1, 1925, under which the entryman or his duly qualified assignee
under an assignment made prior to the date of this Act has in good faith ex-
pended the sum of $3 per acre in the attempt to effect reclamation of the
land, that there is no reasonable prospect that he would be able to secure water
sufficient to effect reclamation of the irrigable land in his entry or any legal
subdivision thereof, the Secretary of the Interior may, in his discretion, allow,
such entryman or assignee ninety days from notice within which to pay to the
register of the United States land office 25 cents an acre for the land embraced
in the entry and to file an election to perfect title to the entry under the pro-
visions of this Act, and thereafter within one year from the date of filing of
such election to pay to the register the additional amount of 75 cents an acre,
which shall entitle, him to a patent for the land: Provided, That in case the
final payment be not made within the time prescribed the entry shall be can-
celed and all money theretofore paid shall be forfeited.

This act applies to all pending desert-land entries made prior to
July 1, 1925, under which the entryman or his duly qualified assignee
under an assignment made prior to the date of this act has in good
faith expended the sum of $3 per acre in the attempt to effect recla-
mation of the land and where there is no reasonable prospect that
he would be able to secure water sufficient to effect reclamation of
the irrigable land or any legal subdivision thereof.

Desert-land entries made prior to March 4, 1915, and pending
February 14, 1934, are entitled to the relief granted by the act of
March 4, 1915, as amended, or by the provisions of this act. Desert-
land entries made since March 4, 1915, and prior to July 1, 1925,
and pending February 14, 1934, are entitled only to the relief
provided for in this act.

In all applications for relief of desert-land entries made prior to
March 4, 1915, it should be specifically stated whether the relief is
sought under the provisions of the act of March 4, 1915, or under
the provisions of said act of February 14, 1934.
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The showing as to the right to such relief must be the same as that
required by paragraph 35 of the current desert-land Circular No.
474 (50 L.D. 443, 466), revised December 18, 1928. Applications for
relief hereunder must be filed in the local land office for the district
in which the land embraced in the particular entry is situated, and,
after examination by the register as to statement of facts required
by paragraph 35 of the said Circular No. 474, and, where necessary,
opportunity given applicants to supply data to cure defects, referred
to the Special Agent in Charge, Division of Investigations, for inves-
tigation and report. All reports by the Special Agent in Charge,
upon applications for relief under the provisions of this act should
be made to the Commissioner of the General Land Office through the
Director, Division of Investigations.

When any application for relief under the provisions of this act
shall have been approved by the Commissioner, notice, by registered
mail, will be served through the proper local land office upon the
claimant, of such approval; that he will be allowed 90 days from
date of receipt of such notice within which to pay to the register
25 cents an acre for the land embraced in the entry and to file an
election to perfect title to the entry under the provisions of this act,
and that if he fails within the time allowed to make said initial
payment of 25 cents per acre, the entry will be canceled; that he will
be allowed one year from the date of the filing of such election to pay
the register the additional amount of 75 cents an acre; and that, in
case the final payment be not made within the time prescribed, the
entry will be canceled and all money theretofore paid will be
forfeited.

Should any claimant fail to pay said 25 cents per acre and file said
election within the 90-day period, the register will report such facts
to the Commissioner, together with evidence of service of notice,
whereupon the approved application for relief and the entry will be
canceled and the case closed without further notice. Copies of all
such letters closing the case will be forwarded by this office to the
Special Agent in Charge of the District where the land is located.

To perfect title to the entry, the claimant shall file with the register
a notice of intention to do so, and the register will order the publi-
cation thereof in the same manner as to other desert-land cases and
in substantially the following form:

DEPARTMENT OF THE INTERIOR,

U.S. LAND OFFCE AT -_______-_

: ~~~~~~~~~~~~---------_-- --- , .19-_

Notice is hereby given that -o------ _________-_____-_____ Of __
___ -_ __who, on ------ …------------- 19____ made desert-land entry, No.

_ __ for - _ Section ---------- _Township -_-_-_-__Range - -------
Meridian, has filed notice of his intention to complete the purchase of said
land under the provisions of the act of February 14, 1934.

(Vol.
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Any and all persons claiming adversely the above-described land or desiring

for any reason to object to the completion of the purchase and final entry

thereof by the applicant, should file their affidavits of protest in duplicate in

this office during the 30-day period of publication immediately following the

first printed issue of this notice, otherwise the application may be allowed.

…-------- --------_ …Register.

Publication, proof thereof and the required additional payment of

75 cents per acre, should be made within one year from the date of

the filing of the above-mentioned election, it being expressly stated in

said act of February 14, 1934, that said additional payment of 75

cents per acre should be paid within one year from the date of the

filing of the election to perfect title to the entry under said act, with

the proviso "That in case the final payment be not made within the

time prescribed, the entry shall be canceled and all money theretofore

paid shall be forfeited." There is no provision of law whereby

extension of time to make this payment may be granted.

These acts having been performed, and there being no protest,

contest, or other objection, the register will issue the final cer-

tificate and transmit it to the General Land Office with the regular

returns.
Where relief has heretofore been granted in desert-land entries

made prior to March 4, 1915, and such entries are intact upon the

records, claimants may, if they so desire, take advantage of the

provisions of this act.
Where relief has been granted in desert-land entries under the

original act of 1929 and prior to February 14, 1934, date of passage

of act amendatory thereof, and such entries are intact upon the rec-

ords of this office and all of the payments required to be made by

said original act of 1929 have not been completed prior to the date

of said amendatory act, in all such cases the total amount to be col-

lected of sach entrymen as a condition precedent to the patenting of

their entries will be at the rate of $1 per acre, instead of $2.

Except as herein set forth, all legislation relating to the relief of

desert-land entries and the regulations issued thereunder are in full

force and effect.
FRED W. JOHNSON,

Conmmissioner.

Approved: April 24, 1934..
T. A. WALTERS,

First- Assistant Secretary.

4A31
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[PuNic-No. 89'-73D CONGREaSS]]

[S. 1571

AN ACT

To amend an Act approved March 4, 1929 (45 Stat. 1548), entitled "An Act to supple-
ment the last three paragraphs of section 5 of the Act of March 4, 1915 (38 Stat.
1161), as amended by the Act of March 21, 1918 (40-Stat. 458)."

Be it enacted by the Senate and Hoics!q of Representatives of the United:
States of Amnerica in Congress assemrhbled, That the Act approved March 4,
1929 (45 Stat. 1548), entitled "An Act to supplement the last three paragraphs
of section 5 of the Act of March 4, 19,15 (38 Stat. 1161), as amended by the
Act of Mareh 21, 191S (40 Stat. 458)", bh amended to read as follows:

"That where it shall be made to appear to the satisfaction of the Secretary
of the Interior with reference to any lawful pending desert-land entry made
prior to July 1, 1925j under which the entryman or his duly qualified assignee
under an assignment made prior to the date of this Act has in good faith
expended the sum of $3 per acre in the attempt to effect reclamation of the
land, that there is no reasonable prospect that he would be able to secure
water sufficient to effect reclamation of the irrigable land in his entry or any
legal subdivision thereof, the Secretary of the Interior may, in his discretion,
allow such entryman or assignee ninety days from notice within which to
pay to the register of the United States land office 25 cents an acre for the
land embraced in the entry and to file an election to perfect title to the entry
under the provisions of this Act, and thereafter within one year from the
date of filing of such election to pay to the register the additional amount of
75 cents an acre, which shall entitle him to a patent for the land: Provided,
That in case the final payment be not made within the time prescribed the
entry shall be canceled and all money theretofore paid shall be forfeited."

Approved, February 14, 1934.

GRAND COULEE DAM, COLUMBIA RIVER: CONTRACT FOR
CONSTRUCTION

Opinion, Ma- 2, 1934

RorAmAxroN PRoJECT-GRAND), CorTiEn DAM, WAsHIGaroN-CONTRACT FOR
CONSTRUCTION WnEsRE FUNDS NOT AvAnBxIE Fon COMPLETION-VAmIDITY.

In the construction of public works, a contract by the Government for an
entire structure is valid, even though funds are not at the time available
for its completion, if in the contract it is provided that in the event the
necessary allotment or appropriation of funds for completion of the struc-
ture should not be made, the Government is to be released from all liability
due to such failure of allotment or appropriation.

FAIY, A cting Solicitor:

You. [the Secretary of the Interior] have requested my opinion

on a certain legal question arising from the contemplated construc-

tion of the Grand Coulee Dam in the Columbia River at a point
north of Almira, Washington.
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There was allotted by the Administrator of Public Works $63,-
000,000 for the darm and power plant, but later the funds were re-
duced in amount to* $15,000,000, as it was believed the larger sum
could not be quickly encumbered. The contract has been let for
stripping the dam site and the design of the dam is so far com-
pleted that advertisements can issue for bids on its construction.
The estimated cost of the structure is $29,325,000.

The Commissioner of the Bureau of Reclamation requests that
he be advised whether or not the Bureau may lawfully enter into
a contract for the construction of the entire dam although this
must entail a cost in excess of the amount now allotted for con-
struction purposes.

An inhibitory statute designed to prevent the execution of con-
tracts for public improvements when funds are not available is
found at Section 184 of Title 18, United States Code, which provides:

Officer contracthbg beyond specific appropriation.-Whoever, being an officer of
the United States, shall knowingly contract for the erection, repair, or fur-
nishing of any public building, or for any public improvement, to pay a larger
amount than the specific sum appropriated for such purpose, shall be fined
not more than $2,000 and imprisoned not more than two years. (R.S. Sec.
5503; Mar. 4, 1909, c. 321, Sec. 98, 35 Stat. 1106.)

Another statute is found at Section 12, Title 41, United States
Code, and is quoted in full.

No contract to exceed appropriation.-No contract shall be entered into for the
erection, repair, or furnishing of any public building, or for any public im-
provement which shall bind the Government to pay a larger sum of money
than the amount in the Treasury appropriated for the specific purpose. (R.S.
Sec. 3733.)

As to the first section quoted, it is a criminal statute demanding
strict construction in favor of the one charged with breach thereof.
If conditions exist which will remove the proposed contracts from
the second quoted section, then the first is likewise inoperative.

The second section creates a ban upon contracts between the United
States Government and other parties when such contracts purport
to bind the Government to pay out more money-than has been appro-
priated for the specific purpose. The instant contracts would in
terms bind the Government for sums in excess of an administrative
allotment made from funds appropriated by Congress; or, if a proper
saving clause were added, would bind the Government to the extent
of money appropriated and allotted, binding beyond the original
allotment only as further allotments were made from appropriated
funds. In the latter case, the contract by its terms would not be
within the statutory ban, and such a saving clause should be included
in the contract.

182662-34-voL. 54-28
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The Director of the Bureau of Reclamation states:

In the construction of dams and similar structures by contract, the Bureau

,of Reclamation has always contracted for the entire structure, even though

funds were not available for completion.

The obligation which will be created by the contract when made

will be for the full amount of $29,325,000, even though there is

now available only $15,000,000. If money should not be available

for any reason to pay the contractor on estimates as the construc-

tion progresses, he could stop work and demand damages from the

United States for a breach of the contract. To protect the Govern-

ment when advertising for bids for such a structure, it has been the

practice to include the following article in the specifications:

Faltwre of Congress to appropriate funds: If the operations of this contract

extend beyond the current fiscal year, it is understood that the contract is made

contingent upon Congress making the necessary appropriation for expenditure

thereunder after such current year has expired. In case such appropriation as

may be necessary to carry out this contract is not made, the contractor hereby

releases' the Government from all liability due to the failure of Congress to

make such appropriation.

The form of the provision is not fully applicable to the conditions

existing on the Grand Coulee project because the allotment as well as

the appropriation of funds is involved. It is my opinion that the

paragraph should be amended to read as follows:

"P ail~re of the Administrator of Public Works to aillot or of Congress to

appropriate funds.-It is understood that the contract is made contingent upon

the Administrator of Public Works allotting and/or upon Congress making the

necessary appropriation for expenditure thereunder in excess of the amount

already allotted by said Administrator. In case such allotment and/or

appropriation as may be necessary to carry out this contract is not made, the

contractor hereby releases the Government from all liability due to the failure

of the said Administrator to allot and/or Congress to make such appropriation.

If the latter article were included in the specifications and should

become a part of the contract the United States would be saved

harmless from damage claims by the contractor if during the period

of construction there was lack of available funds, and the above-

quoted statutory provisions would be inapplicable.

Approved:
T. A. WALTERS,

First Assistant Secretary.

JOSEPH CHERAMI

Decided May 5, 1934

PRIVATE LAND CLAIM-PATENT-AUTTHORITY TO ISSUE.

Following an adjudication under section 4 of the Act of March 3, 1807 (2

Stat. 440), duly approved by Congress, confirming a private land claim

within the former Territory of Orleans (now State of Louisiana), and the



54] DECISIONS OF THE DEPARTMENT OF THE INTERIOR 4

land having been duly surveyed, patent from the United States may prop-

erly issue in the name of the claimant, his heirs, devisees and assigns, the

patent to contain appropriate recitals that it is issued solely as a muni-

ment of the title which vested in the claimant.

PRIVATE LAND CLAIMI-PATENT-DELIVERY.

Upon issuance of a land patent in the name of the original claimant, his

heirs, devisees and assigns, the Commissioner of the General Land Office

may deliver such patent to persons who have made affidavit that they are

the sole heirs of the original claimant and that no succession of the estate

,of the claimant has ever been made by them or their predecessors.

WALTERS, First Assistant Secretary:

This is an appeal from a decision of the Commissioner of the Gen-

eral Land Office denying a petition of certain persons, who claim
to be the heirs of Joseph Cherami, for the issuance of a patent on a

private land claim of Joseph Cherami for land in T. 18 S., R. 21 E.,
La. M., Louisiana.

It is not disputed that on January 9, 1812, the Commissioners of

the Eastern District of the Territory of Orleans communicated to
the House of Representatives their decision No. 445, confirming the

land claim of Joseph Cherami, which is now the subject of contro-

versy. 2 American State Papers (Duff Green ad.) 360. Section 4 of

the Act of March 3, 1807 (2 Stat. 440), under authority of which the

Commissioners acted, vested in the Commissioners full power to

decide upon all claims of the type asserted by Cherami, and further
provided that the " decisions of the Commissioners when in favor of

the claimant shall be final, against the United States." Contained in

the record here on appeal are plats of survey, approved January 14,

1832, and January 23, 1858, which show that the claim in question
was duly surveyed and found to embrace lots 1 and 2, Sec. 4, T. 18 S.,
R. 21 E., La. M.

Upon these facts the Comnissioner of the General Land Office
states as a conclusion of law that "the confirmation by the above

Commissioners was final as against the United States * * * and

when the survey of Joseph Cherami was approved in 1832, the legal
title to such land passed from the United States ". This conclusion

is amply supported by decisions of the Supreme Court of the United
States. Del Poo v. Wilson Cypress Co., 269 U.S. 82 (1925); Jopzin

v.. Chiacere, 192 U.S. 94 (19014); Langdeaw v. Hanes, 21 Wall.' 521

(U.S. 1874). Nevertheless, the General Land Office has refused' to

issue a patent to the appellants, on, the ground that there has been
no sufficient showing that they are the persons entitled to such a

patent.
In their petition on appeal the appellants say:

That under the jurisprudence of the. State of Louisiana it is necessary
that these petitioners have a patent fronm the United States in order to evi-
dence their interest and claim to the land herein involved and herein above

435
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described, in order to litigate against the present illegal possessors of the

said land.

The appellants should not be prejudiced in their prospective

attempt to establish any rights they may have in the premises by

the failure of this Department to issue a formal muniment of the

title of Joseph Cherami. A patent issued in the name of Joseph

Cherami, his heirs, devisees, and assigns, will afford such a record
of title in this case without prejudice to the right of any claimant.

See Section 2448 R.S. (U.S.C., tit. 43, sec. 1152).
It remains to be decided whether such a patent should be delivered

to the appellants. They have made affidavit that they are the sole

heirs of Joseph Cherami, and that no succession of the estate of

Joseph Cherami has ever been taken by the said heirs or their prede-

cessors. On the other hand, the record show's that adverse possessors
hold certain parts of the land under some claim of right. The

record further shows that notice of this appeal was mailed to those

adverse claimants; however, they have not in any way recognized or

become parties to this proceeding. Whether to deliver a patent to

the appellants under such circumstances, is a matter within depart-
mental discretion (3 Op. Atty. Gen. 653). The interests of all parties

concerned can be safeguarded by a recording of the patent on the

proper records of the parish within which the land is situated.

Thereafter, the patent will be delivered to the appellants.
This case will be remanded, therefore, with instructions that a

patent, designating the surveyed area in question, issue in the name

of " Joseph Cherami, his heirs, devisees, and assigns". The patent

shall contain appropriate recitals that it is issued solely as a muni-

ment of that title which vested in Joseph Cherami by virtue of

decision No. 445 of the Commissioners of the Eastern District of the

Territory of Orleans and the subsequent approved survey of the

land so confirmed. The attorney for the appellants shall be noti-

fied that the patent will be forwarded to the proper recording officer

of the parish within which the land I is situated, when notice is

received by the General Land Office that a sum of money, sufficient

to cover the cost of recording, has been deposited with the said re-

cording officer. The said attorney shall also be advised that after
the patent shall have been thus recorded it will be delivered to him

as the duly designated representative of the appellants.

[Vol}.
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IANDS OF PAPAGO INDIANS-CHARACTER OF LAND AS MINERAL
OR NONXYINERAL AS AFFECTING INDIAN RIGHT OF OCCUPANCY

Opinion, May 7, 1934

INDIAI LANDS-PAPAGOS--HARACTER OF LANDS AS MINERAL OR NONxmnuERAL

-RIGenT OF SURFACE OCCUPANCY UNAFFECTED.

'The Indian right of surface occupancy within the exterior boundaries of the

Papago Indian Reservation, Arizona, is quite independent of the mineral
,or nonmineral character of the land.

INDIAN LANIDS-EXECUTTVE ORDER OF JANUAPRY 14, 1916-RIGeT OF INDIANS TO

OccUPANcY-BASIS OF RIGHT.

The presence, in an administrative recommendation (see 45 L. D. 537), of an
observation that "ample protection will be given the Indians in the occu-
pation and use of their mineral lands," is no sufficient basis for an inference

that the Department has ruled or should now rule that Indian surface

rights are restricted to nonmineral lands.'

MAR1OOI, Sotictor:

The following question, propounded by the Commissioner of
Indian Affairs, has been referred to me for opinion:

What effect, if any, has the mineral or nonmineral character of land within
"the Papago Indian Reservation upon the Indian right of surface occupancy?

Decision upon this question is essentially supplemental to a
Solicitor's opinion, dated March 7, 1934 (see page 359), in which
surface and mineral rights within the Papago Reservation were
considered. In the last paragraph of that opinion appears the con-
clusion "Ithat in 1853 the United States acquired title to the land
in question subject to an Indian right to occupancy of an area
not exactly determined ". Earlier in the opinion it was pointed out
that under Spanish and Mexican law mineral deposits constituted
a tenement distinct from the surface which covered them. It was not
intended to suggest in any way that the Indian right of surface
occupancy is limited to " nonmineral " lands. Indeed, no formal
'classification of the land seems ever to have been made.

When the United States acquired the Papago country as a part
'of the, Gadsden Purchase, the area now included within the Papago
Reservation was in the possession of the Papago Indians. The fact
of immemorial Indian occupancy of this entire area is not disputed.
The courts have consistently recognized such possession as vesting
a legally protected possessory interest in-the Indians. ".The Indian's
right of occupancy has always been held to be sacred; something not
to be taken from him except by his consent." See Minnesota v.
Hitchcock, 185 U.S. 373 (1902). No reason appears for denying
such recognition with respect to Indian country acquired from Spain
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or Mexico. See Chouteau v. Molony, 16 How. 203 (1853). Nor does
any basis appear for limitation of Indian right of surface occupancy
to nonmineral lands when the factual immemorial possession upon
which their right is based has continuously embraced the entire con-
troverted area, quite irrespective of the mineral or nonmineral char-
acter of any tract.

The Indian right of surface occupancy was confirmed by Executive
Order of February 1, 1917. That order reserved " all surveyed and.
all unsurveyed lands " within the controverted area for the benefit
of the Indians, excepting only the "minerals therein contained ".
(Emphasis added.) A similar general reservation with the same
limited exception of minerals appears in the Act of February 21,
1931 (46 Stat. 1202), which extended the reservation to its present
area. It must be clear, therefore, that the Indian right of occupancy
within the exterior boundaries of the Papago Reservation is quite
independent of the mineral or nonmineral character of any land.

It has been contended that a regulation of this Department,
approved April 19, 1916 (45 L.D. 537), recognizes a restriction of
Indian surface rights to those lands which are nonmineral in char-
acter. In fact, that regulation does no more than to declare' that
certain general mining regulations, with minor modifications, shall
be applicable to mining operations within the reservation as per-
mitted by Executive Order of January 14, 1916-an order superseded
by the presently effective Executive Order of February 1, 1917. The
regulation is in form a recommendation by the Commissioner of
Indian Affairs, approved by the First Assistant Secretary of the
Interior. In his recommendation the Commissioner remarked that
"ample protection will be given the Indians in the occupation and
use of their nonmineral lands"

No such dictum in an administrative recommendation may be used
as a basis for any inference that this Department has' ruled or should
now rule that Indian surface rights are restricted to nonmineral
lands. The Indian right of surface occupancy extends over the
entire reservation, and the Executive Order and statute which cre-
ated the present reservation so declared. Any situation in which
there exists the possibility of a progressive abridgment of those sur-
face rights, without the consent of the Indians and without compensa-
tion to them, is anomalous and "paradoxical." See statement of
Senator Wheeler in Vol. 17, Hearings Before Subcommittee of Com-
mittee on Indian Affairs of thel United States Senate (1929-1932),
at pages 8413, 8414.

Approved: May 7, 1934.
OSCAR L. CHAPMAN,

Assistant Secretary.

[ Yet..
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FEDERAL SOIL EROSION SERVICE

Opiion, May 16, 1934

FEDERAL SOIL EROSION SERvIcr-Purao Wonxs FUNDS-ALLOTMENTS-MAY BE.

IJSED ON PRIvATE ASi WELL AS PUBaIC LANDS.

The Federal Soil Erosion Service, a national administrative agency created.

under authority of section 202 of Article II of the National IndustriaL

Recovery Act (48 Stat. 195, 201), received an allotment of Public Works

funds by resolution dated July 17, 1933, such resolution specifically authoriz--

ing soil erosion projects on privately owned lands, and this allotment was.

followed by another which did not specify whether it was to be used on

private lands, but referred to the resolution of July 17, 1933, and designated

the work to be done with the additional allotment as " certain additional

projects." Held, That both allotments could be employed on erosion proj-
ects on privately owned lands.

NATrONAL INDUsTRIAL REcovERY ACr-SOIL EROSION-AUTHnORITY To CONSTR;CT

Under the authority contained in section 202 of Article II of the National:
Industrial Recovery Act, to prepare a comprehensive program of public-
works which shall embrace " conservation and development of natural.
resources, including prevention- of soil or coastal erosion, * *

and * * * flood control," the Federal Soil Erosion Service, an adminis-

trative agency duly created to effect the purposes of the act, is authorized

to conduct projects for the prevention of soil erosion on private as well as-
public lands.

SOIL EROSION SERVICE-BENEFITS NOT RESTRICTED TO PuBLic LANDS-LEGISLATIVE

INTENT.

The fact that benefits will enure to private farms as the result of the pre-

vention of soil erosion and other work of the Federal Soil Erosion Service
affords no basis for confining its operation to public lands, for the evidence

clearly indicates that Congress intended no such limitation.

SOIL EROSION SEzvIcE-WoRK ON PRIvATE LANDS JUSTIFIED FOE THE PURPOSES OF

INVESTIGATION AND DEMONsTRATIoN.

The work of the Federal Soil Erosion Service is in conformity with the

practice of the Department of Agriculture since the time of that Depart-

ment's establishment.

SoIL EROSION PREVENTION-WORK ON PRIvATE LANDS JUSTIFIED FOE THE PURPOSE
OF ELIMINATING A NATIONAL FARMING HAZARD.

Floods, pests, etc., have long been considered national problems, and Congress

has frequently authorized work on private lands for their control. The
inclusion of soil and coastal erosion prevention in the same paragraph-

Sec. 202(b)-with flood control work, indicates that Congress viewed soil

erosion and floods as similar problems.

SOIL EROSION PREVENTION-WORK ON PRIVATz LANDS JUSTIFIED AS ELOOD CONTROL

MEASURE.

From an early date the importance of maintaining a vegetative cover has been
recognized as necessary to flood control. There can be no reasonable doubt

that section 202(b) authorizes measures necessary to maintain a vegetative

cover on private lands for purposes of flood control.
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SOIL EROSION PREVENTION WORK ON PRIVATE LANDS JUSTIFIED AS A MEASURE TO
PROMOTE WATER PURIFICATION.

Section 202(b) directs the Administrator to include in the program of public
works projects for the " purification of waters." All the projects of the
Soil Erosion Service on private lands, save a, minor one, are located
within the drainage basins of navigable rivers, and there can be no doubt
that one of the major contributing causes of the pollution of our publie
streams is the depositing of erosional debris.

PUBLIo WORIS PROJECTS-FINANCING-NOT LIMITED TO PUBLIc LANDS-CCicER;A-
TIVI3 AGREEMENTS-SCOPr' OF AuTHORITY OF ADMINISTRATOR.

The scheme of construction and financing of projects on private lands set forth
in the cooperative agreements is authorized by the National Industrial

'Recovery Act, section 203(a) conferring authority upon the Presi-
dent * * * through the Administrator, * * * to construct, finance,
or aid in the construction or financing of any public works project included
in the program prepared pursuant to section 202.

FARY, Assistacnt Solictor:
You [the Secretary of the Interior] have requested my opinion

as to whether the'Federal Soil Erosion Service is authorized to con.
duct soil erosion control projects on privately owned lands.

The Service has. selected large areas in 22 watersheds for its work.
'These areas present all the problems arising from differences in soils,
*their slope and composition and any other factor that may affect
their susceptibility to erosion. In privately owned areas the Service
proposes to make cooperative agreements with the farmers under
which the farmers will allow access to the land, supply any available
labor and; materials, and agree to adopt such farming practices as
may tend to eliminate soil erosion. The Service will agree to super-
vise the work, demonstrate the methods, and supply such materials,
equipment and labor for the initiation of the necessary preventive
measures as the farmer can not supply himself. The Service intends
to cease its work after these measures are initiated and demonstrated
.and their effectiveness checked by investigations, but the farmer will
agree to continue the practices thus initiated for a period of five
years dating from the formation of the agreement. It is hoped that,
once effective preventive measures have been discovered, demon-
strated and initiated, the farmers will appreciate their value suffi-
.ciently to continue them voluntarily in the future. The Director of
the Service estimates that the contribution of the farmers with re-
gard to labor and materials is generally equivalent to 70 per centum,
~and in all cases at least'50 per centum of the cost of each project.

The Soil Erosion Service was originally allotted $5,000,000 from
the Public Works funds. The resolution making the allotment spe-
cifically authorized such projects on privately owned lands. The
Service has recently received an additional allotment of $5,000,000.

[Vol.
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The resolution making this allotment does not specify whether the
money is to be used on private lands, but does refer to the resolution-
of July 17, 1933, and designates the work to be done with the addi-
tional allotment as " certain additional projects." There can be no
doubt, therefore, that the Service is authorized by the terms of the
allotments to conduct projects on private lands. The sole question
is whether the National Industrial Recovery Act, Title II, authorizes.
such work to be done by a Federal agency, financed entirely with
Federal moneys.

I am of the opinion that the Soil Erosion Service is authorized
to conduct projects on private lands. Section 202, Title II, of the
National Industrial Recovery Act, directs. the inclusion of projects.
for the

" * * * (b) conservation and development of natural resources, including:
control, utilization, and purification of waters, prevention of soil or coastal
erosion, development of water power, transmission of electrical energy, and
construction of river and harbor improvements and flood control, and also the
construction of any river or drainage improvement required to perform or
satisfy any obligation incurred bythe United States through a treaty with a
foreign Government heretofore ratified and to restore or develop for the use of
any State or its citizens water taken from or denied to them by performance
on the part of the United States of treaty obligations heretofore assumed:
Provided, That no river or harbor improvements shall be carried out unless
they shall have heretofore or hereafter been adopted by the Congress or are
recommended by the Chief of Engineers of the United States Army: * * *X

The conservation of all natural resources, whether privately or
publicly owned, is unquestionably a public purpose. In view of the
repeated instances of legislation designed to conserve such assets,
the term "natural resources " should reasonably be construed to
include private lands, in the absence of restrictive words in the
statute. The language of the act is broad and unqualified. The
fact that benefits will inure to private farms affords no basis for
writing into section 202 (b) a limitation confining its operation to
public lands, for the evidence indicates that Congress intended
erosion prevention work for the benefit of private lands.

First: The problem of soil erosion within the contemplation of
Congress was mainly, though not entirely, the danger of erosion on
agricultural lands. Agricultural lands are of course almost entirely
privately owned in this country. A warning of the evils of soil
erosion on farm lands was sounded by the Bureau of Soils as earlv
as 1911. See W. J. McGee, " Soil Erosion ", United States Depart-
ment of Agriculture, Bureau of Soils, Bulletin No. 71 (1911).
Although Congress did nothing at the time, small beginnings were
made by the Bureau of Chemistry and Soils in connection with its
soil surveys, and at various agricultural experimental stations. See
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report of the Committee appointed in the Department of Agri-
culture to study problems of soil erosion, dated March 25, 1929, and
reprinted in Senate Hearings on Agriculture Appropriation Bill for
1932, pp. 255, 261, at pp. 256, 257. Congress took the first major
'step to solve the problem in the Agriculture Appropriation Bill for
1930. Representative Buchanan, Minority Leader of the subcom-
mittee at the time, made 'a personal study of the problem in 1928 and
was so impressed with its importance that he caused to be introduced
extensive testimony of expert witnesses on the subject and persuaded
the Congress to take action. The testimony at the Congressional
hearings indicates. clearly that the problem considered was the
-danger of erosion on private farm lands. (See House Hearings,
Agricultural Appropriation Bill, 1930, p. 310 et seq.):

Mr. BUCHANAN. * * * We think that the Nation needs a general policy
of water and soil conservation, and the' purpose of my developing the facts
here to-day is to lay a foundation to procure an adequate appropriation for the
department, in cooperation with the States where possible, to, conduct experi-
ments on different soil types throughout the agricultural sections of the United
States for the purpose of keeping this water from running off, conserving it for
the immediate benefit of the farmer, for the purpose of keeping it from washing
away the soil and depleting it and ruining it forever, and thereby conserving it
and having the effect of preventing the overflow into streams and rivers. It is
a problem, the solution of which branches out and results in so many benefits to
agricultural interests from different angles, that it becomes vital, and we neglect
lour duty if we do not attend to it now.

. * * * * X * * *

I want to know something about the rapidity of erosion, the amount of soil
'that is washed off per acre, for the record. I want to know something about
the percentage in the older agricultural sections, the land acreage that has been
ruined by erosion, totally or partially 'ruined.

i, * * * . *. *' *

Mr. BENNETT. This erosion is not confined to the East. They have it in Cali-
fornia very extensively. The soil man of the University of California says
many farmers in California are operating on subsoil.

Mr. DICKINSON. When the subsoil is removed, what do they operate on
then?
- Mr. BENNETT. They will then have the bedrock. The land will be destroyed
when the subsoil goes, and the subsoil once exposed, goes faster than the soil
went. That is why we are upon the threshold of more disastrous erosion than
we have had in the past.

Mr. DIcIUNsoN. It is easily eroded?
Mr. BENNETT. Yes, and this eroded land is much more infertile. In 1879 we

spent $28,000,000 for fertilizers and in 1919, $326,000,000 for fertilizers.
* * * * * :: *

Mr. SuauzaErs. This is a matter I have been greatly interested in since I
was a small boy on an Indiana farm. * * * The solution, it seems to me,
should be pointed out in a practical way to the farmers in the different sections
and their attention brought to the real devastation that has been taking place
'because it is only through them that the real conservation can take place. The

(Vol.
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Government and the States can only hope to point the way to show the farmer
the importance of the task ahead of him and give him an idea as to the best
way of accomplishing that task, in my opinion.

* e' * * * ;*

Mr. BENNETT. On the basis of measured discharges of suspended soil matter
by the rivers to tidewater, together with minimum estimates of material
washed out of fields and stranded on lower slopes, in stream channels, over
rich alluvial soils, and in reservoirs and irrigation ditches, at least 1,500,000,000
tons of soil are washed out of' our fields and pastures every year.

* * *' * * *' ' *

It has been estimated that during the past decade 30,000,000 acres of farm
and pasture land have been abandoned in this country. Much of this land was
impoverished soil, that is., land made unprofitable by reason of the washing off
,of the more fertile topsoil.

The value of the plant food contained in the soil matter yearly washed out
of the fields, on the basis of the cheapest fertilizer carriers of phosphorous,
nitrogen, and potash, is something over $2,000,000,000. A considerable part of
this, certainly not less than $200,000,000, is a direct annual loss to the farmers
,of the country. The wastage includes an accumulating loss to the Nation.
Stream channels are being choked with erosional debris, bottom lands are made
more 'swampy by increased overflows and less productive by deposition of com-
paratively unproductive sand and gravel, and reservoirs and irrigation ditches
are 'being filled. -

* * .* * * *' *

It is difficult to estimate accurately the losses caused by soil erosion because
the soils of the country vary so greatly in character and resistance to erosion
within narrow limits. The wastage does not proceed according to any plan of
averages. The flat lands and certain stable types of soil are more'resistant to
washing than the sloping areas and numerous unstable soils. Probably 60 per
oent of the land now being farmed is suffering from erosion; half of this is
suffering so greatly that many of the farmers operating on these types of soil
are going backwards financially instead of holding their own. * * *

Accompanying the removal of the soil large amounts of rainfall are being
lost. At the Spur Station where 40.7 tons of soil material were lost per acre
per year as an average of three years' measurements on bare ground, the
average yearly loss of water amounted to 44 per cent of the total precipitation,
whereas on buffalo-grass, sod only 16 per cent of the rainfall was lost. Last
year and this year on the level terraced fields no water was lost by run-off and
the yields of both cotton and alfalfa were largely increased. * * *

Soil erosion is the most grave problem confronting land usage in this country
and least is being done to control it. One rainy period last fall, in the Missouri
Valley did more damage to the land of thousands of fields than can be reaiedied
by a decade of crop rotations, and since that time there have been worse
rains. * * *

The farmers must be shown precisely how and where to terrace their lands
and to stop gullies in their infancy, and precisely what grasses and trees and
vines to plant and where to plant them. County farm agents, leading farmers,
business men, bankers, chambers of commerce, railroads, and the press would
have to give unceasing assistance to well-conceived practical programs of soil
conservation, directed by men determined to stop the wastage. Until this is
done and done effectively over immense areas I can not conceive of any such
thing as permanent lood control.

* * * * e * *
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Here is by far the biggest field for helping the farmer with the physical side
of his agricultural operations that confronts the Nation, and to date least has
been done about it. Our efforts have been largely devoted to repairing the
diminishing productivity of the land by restocking the soil with nitrogen and
humus from soil-improving crops and artificial manures, and of correcting other
deficiencies, by adding other materials, such as phosphorus, potassium, lime, and
even sulphur. We have been adding little drops of the very things that we have
watched flow off to the rivers, the wastes of coastal marshes, and to the sea,.
in amounts almost beyond our powers of comprehension.

* * * * * * *

There can be but one outcome of such neglect, and that we do not want and
must not have. We have had such vast resources that we have thought it
inconceivable that there could be any real menace to our agricultural lands.
Actually, this is not only possible, but already many millions of acres have been
laid waste and many other millions severely impoverished. In a little while,.
under the present system, the bulk of our rolling lands will have been ruined
or so severely impoverished that they can maintain only a peasant type of
farming.

Representative Buchanan waited until the consideration of the
appropriation bill on the floor of the House before suggesting an
amendment.

Mr. BUCIHANAN. Mr. Ghairman, I offer the following amendment: *.

"To enable the Secretary of Agriculture to make investigation, not other-
wise provided for, of the causes of soil erosion and the possibility of increas-
ing the absorption of rainfall by the soil in the United States, and to devise
means to be employed in the preservation of soil, the prevention or control
of destructive erosion and the conservation of rainfall by terracing or other
means, independently or in cooperation with other branches of the Govern--
ment, State agencies, counties, farm organizations, associations of business
men, or individuals, $160,000. *

Mr. DIoKINSON of Iowa. -Mr. Chairman, this matter was thoroughly dis-
cussed before the committee. The committee is absolutely convinced of the
merit of the erosion work, and so far as I am concerned, and I think I can
speak for the rest of the committee, we do not expect to oppose it.

The CHAIRMAN. The question is on the amendment offered by the gentle-
man from Texas.

The amendment was agreed to.

The money appropriated by Congress for soil erosion investi-
gations was undoubtedly originally intended for the benefit of
agricultural lands. Indeed, the Forest Service had long been au-
thorized to conduct similar work on forest and range lands. The
act of May 22, 1928 (45 Stat. 701), which codified and extended the
prior authority for experimental work by the Forest Service, ex-
pressly specified the problem of soil erosion in section 1. Pursuant
to the authorization of that act, the Forest Service submitted and
has continued to submit estimates for erosion work under the head-
ing of range investigations and other headings as well. See House
Hearings on Agriculture Appropriation Bill for 1930, pp. 276, 279;
House Hearings on Agriculture Appropriation Bill for 1931, p.
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353; House Hearings on Agriculture Appropriation Bill for 1932,
pp. 297, 298.

The appropriation for 1930 authorizing soil erosion investiga-
tions, however, authorized cooperation with the, various, departments
*of the Federal Government. The Forest Service took the opportunity
to extend its soil erosion work and received an allotment of $30,000
for this purpose from the Bureau of Chemistry and Soils. That this
allotment was not within the contemplation of the Congress was
indicated from the remarks of Representative Dickinson, Chairman
of the Subcommittee, during the House Hearings on the Agricul-
ture Appropriation Bill for 1931:

Mr. DicninsoN. The first impression that I get from your breakdown here is
that your allocation to the Forest Service is duplicating other work that is being
done in the Forest Service already by forest experiment stations, and so forth.
I am not sure that I am in full accord with the allocation of $30,000 to the
Forest Service, if that money is to be used for the type of work that you suggest.

* * * *. * * *

It is my recollection that we are already increasing the appropriation to
the forest research laboratory at Berkeley by some $30,000, a part of which at
least is to go to research work on cover.

Mr. CLAPP. No part of the increase recommended'under the forest-manage-
ment item is intended for that.

Mr. DicxicisoN. If it is a cover-crop research, cover crop has to, do with
-erosion, does it not?

Mr. BUOHANAN. It is a preventive of course; a good preventive.
Mr. DIOrINSON. I am simply making that suggestion. It does seem to me

that you are scattering your efforts by reason of this allocation of your
funds.

I have to suggest with reference to this $30,000 appropriation that one of
the suggestions in the justification of the Forest Service is that " fire is the
greatest menace to keeping forest lands productive and to the maintenance of
forest and brush cover for protection against erosion and for stream regulation."

That all hooks up in here. I am simply making this as a suggestion.

The Committee having apparently acquiesced in the view that
erosion on range lands was an important aspect of the problem, the
Forest Service continued to receive allotments for such work in the
future, and the Department of Agriculture thereafter presented its
estimates for soil erosion investigations accordingly. See House
Hearings on Agriculture Appropriation Bill for 1932, pp. 367, 384,
386; Senate Hearings on Agriculture Appropriation Bill for 1932,
pp. 162, 166.

While the Congress had apparently been convinced that work on
range lands was important, it was perfectly plain that the danger
of soil erosion on private farm lands continued to be considered a
major national concern. At the request of Senator McNary (see
Senate Hearings on Agriculture Appropriation Bill for 1932, p. 166),
the officials of the Department of Agriculture produced several re-
ports on the national problem. The first, prepared in 1929, outlined
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the general nature of the problem both as to agricultural lands and
as to forest and range lands, and set forth a provisional program
for work on both kinds of lands. This report was accompanied by
two separate supplemental reports prepared in 1931. The first of
these dealt with the work of the Bureau of Chemistry and Soils and
the Bureau of Public Roads on agricultural lands. The second, pre-
pared by the Forest Service, explained the separate and necessary
work program for forest and range land. These reports are set
forth in full in the Senate Hearings on Agriculture Appropriation
Bill for 1932, pp. 255, 269.

It is interesting to note that despite the enlargement of the pro-
gram for soil erosion investigations to include range lands, the allot-
ment of large sums of money to the Forest Service for such work did
not receive complete approval.

Mr. BUCHANA&N It seems like the Bureau of Chemistry allotted you too much
money. Hofw much are you saving this year out of your allotment of this fund?

Mr. STUART'. $7,000 of the 1982 fund will be withheld from expenditure.
Mr. BUCHANAN. And how much do you estimate you are going to save above

that next year?
Mr. STUART. $3,840.

'Mr. BucHANAN. It looks to me like they will cut your allotment next year,
then?

Mr. STUART. The amount shown for the Forest Service is the net figure,
$89,160.

Second: The work of the Federal Soil Erosion Service is closely
analogous to various activities which the Congress has long author-
ized for the benefit of agriculture. It has long been a major function
of the Department of Agriculture, first, to conduct investigations
with regard to problems affecting agriculture, and, second, to make
available the results of such investigations through demonstration
work by the Extension Service. The work of the Service conforms
to this model.

The Service has selected areas in 22 watersheds for its work.
These areas present all the problems arising from differences in soils,.
their slope and composition and any other factor that may affect
their susceptibility to erosion. In privately owned areas the Service
proposes to make cooperative agreements with the farmers under
which the farmers will allow access to the land, supply any avail-
able labor and materials, and agree to adopt such farming practices
as may tend to eliminate soil erosion. The Service will agree to
supervise the work, demonstrate the methods, and supply such ma-
terials, equipment and labor for the initiation of the necessary pre-
ventive measures as the farmer can not supply himself. The Service
intends to cease its work after these measures are initiated and dem-
onstrated and their effectiveness checked by investigations,, but the

[Lvo.: 



54] DECISIONS OF THE DEPARTMENT OF THE INTERIOR 447

farmer will agree to continue the practices thus initiated for a period
of five years dating from the formation of the agreement. It is.
hoped that, once effective preventive measures have been discovered,.
demonstrated and initiated, the farmers will appreciate their value
sufficiently to continue them voluntarily in the future.

From the date of its creation, the Department of Agriculture has
rendered just such assistance to the farming industry. Section 3
of the act of May 15, 1862, establishing the United States Depart-
ment of Agriculture, provides.:

Sma. 3. And be it further enacted., That it shall be the duty of the Commis-
sioner of Agriculture to acquire and preserve in his Department all information
concerning agriculture which he can obtain by means of books and correspond-
ence and by practical and scientific experiments (accurate records of which
experiments shall be kept in his office), by the collection of statistics, and by
any other appropriate means within his power; to collect, as he may be able,
new and valuable seeds and plants; to test by cultivation the value of such of
them as may require such tests; to propagate such as may be worthy of
propagation, and to distribute them among agriculturists * * *

And soil erosion investigations are only one of many similar investi-
gations authorized by Congress. See, for example, the act of July
7, 1932 (47 Stat. 609, 621); 7 U.S.C., secs. 423, 424, 425, 426, 426a
and 426b (1933 Supp.). These acts do not specifically mention work
on private lands, but the Department of Agriculture has consistently
construed them to authorize cooperative agreements with private
persons. Such agreelnents frequently provide for payment to pri-
vate persons for the use of their land, provisions of plant and like
aids to private individuals, Federal supervision, and in general the
conducting of experimental work on private lands. It is true that
these acts generally confer authority upon the Secretary to cooperate
with States and private individuals, but this authority is no broader
than that conferred by section 201 (a) of the National Industrial.
Recovery Act. Section 201 (a) provides:

R * * to accept and utilize such voluntary and uncompensated services,
to appoint, without regard to the civil service laws, such officers and employees,
and to utilize such Federal officers. and employees, and, with the consent of the
State, such State and local officers and employees as he may find necessary, to
prescribe their authorities, duties, responsibilities, and tenure * * *.

The soil erosion investigations have heretofore been conducted on
much smaller areas than those selected by the Federal Soil Erosion
Service. While such small areas may be adequate to' test the con-
sequences of unchecked soil erosion, it is difficult to see how any
adequate test can be made of the effectiveness of prevention measures
unless the work is carried out on an entire watershed. Surely such
extensive areas must be used to test the effect of prevention measures
on the raising of the ground level of the water. Moreover, such
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areas must plainly include entire watersheds in order to measure the

effect of soil erosion work as a measure of flood control by the reduc-

tion of the water run-oil and silt deposit. Such tests are in fact

being made on every one of the Federal soil erosion projects, save a

minor one in California.
Assuming, arrgusendo, that the work on these projects extends

to areas not needed for experimental purposes, the work would

seem plainly of the kind of demonstrational service long con-

,ducted by the Federal and State Government. Since 1890 Con-

gress has authorized " Cooperative agricultural work " in connection

with the land grant colleges, consisting of " the giving of instruc-

tion and practical demonstrations in agriculture and home economics

to persons not attending or resident in said colleges in the several

communities, and imparting to such persons information on said

subjects through field demonstrations, publications and otherwise";

(7 U.S.C. Sec. 342); see 7 U.S.C. Sees. 341, 348.

While the Federal Soil Erosion Service is offering more extensive

assistance in the matter of providing farm implements and manual

labor, this can hardly serve to distinguish its work from the demon-

strational work long conducted by extension service.
It is thus apparent that the work of the Soil Erosion Service

is in strict conformity with the practice of the Department of

Agriculture from the beginning. In large measures the Service

is merely making available to the farmers the result of the inves-

tigations already reported by the Bureau of Chemistry and Soils.

Where such investigations are as yet insufficient, the Service is also

making the necessary investigations. This view of the nature of

the Soil Erosion Service projects is confirmed by reference to the

reports submitted by the Department of Agriculture to the Sub-

committees at the Hearings on the 1932 Appropriation Bill. The

22 watersheds selected are only a few more areas than the number

recommended before the Congressional committees. It is true that-

the program' heretofore outlined was mainly a program of inves-

tigation. But this was intended to be only a beginning. The

Department of Agriculture made it plain that when the best prac-

tical measures were determined, it was the purpose of the Depart-

ment to carry the details of the results to the farmers themselves

to extensive demonstrational work. In a report submitted to the

House Committee in the hearings on the Agriculture Appropria-

tion Bill for 1932, entitled "The National Program of Soil and

Water Conservation", the Department made the following state-

ment:
* * * When the best practical measures have been determined, it is the

purpose to carry the details of such results to the farmers concerned, through

the medium of the Federal and State educational and extension services, and by

[Vol.
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bulletins,: circulars,%, newspaprer. articles and, also, by .lectures throughout. the
region and. through visits to' the, -experiment, stations on ,the part of far ms,,
merchants, bankers, and other, business men, as well as students ofhigh schools,
agricultural schools and colleges.

And Senator Mc ,Nary, Chairman of the Senate Subcommittee,
urged the. Department to ppa~re.a national program (see ,,S'eiate
Hearings on Agriculture Appropriation Bill* for 1932, p. 166), and
declared, on the floor ofthe:Senate that as soon. as the program was
developed he iitendto seek ageneral legislative authorization for
soil erosion work on, a .Nation-wide scale., .(See 74 Congressional
Record,pp. 2938,29.39.) Wh ilethe-legislative record does not.revma~i
any connection between. .the program previously outlined and that
authorized by the* National Industrial Recovery, Act thy i~~~~~~~~~c , th previous
work' and plans of the.partment of Agriculture furnish..an excel-7
lent precedent for the prograni of the Soil Erosion. Service.

Third:. There is ample., uthority to conduct f preven-
tion of soil erosion not merely in selected areas, for, the purpo e of
* demonstrations, but in,: any area where the Administrator deems it
necessary.,

Congress has not confined its assistance, to the. farming industry
merely to:. investigationsq and. demonstrational . work. 'It .has fre-
quently recognized certaini ,f arting 'hazards as a national -problem
and ail'forized extensive work 'to 'combadt such dani'gers wherver
they existed. Legislation authorlzing' extensive campaigns .#o ~up-
press the Mediterranean fruit fly, the cotton boll weevil, ,Alpink
bollwormi, and the white pine blister rust are familiar instances.
The' Clark-Mcary Act, extending Federal protection. the , re-
ventioon of fire in private forests, isha)[ould also be noted.

Therejis ample evidence in the National Industrial Recovery Act
that Congress views the prohiems of soil erosion in this light.: Iti is
significant that "the prevention of soil 'and coastal eInrsi o,'n". is in-
eluded in the same paragraph, section 202 (b),' with "flood, control"
measures as a method ofi'66iiseiing'and developing natuiai resources.
Flood control, .like p erad c ntion dhe- piong ofui fo r4iesuirces.

nbeenregarded as,4a ;major Federal responsibility.. Such
work -redounds .to the iminediate'benefit of.'special' classes 'of private
individuals. Such work may or may not be conducted on -private
lands, but this' question is.'immaterial if the' b-enefit inures directly to
the private landowners. 4The fact that'.pest eradi,cat~ion' is necessary
to protect. the spread of the pests to other lands does not distingujish
it' from., soi erosion: prevention,- for it.is. obviousithat'the.evils. of
erosion may be' aggravated by the' failura 't6ocheci:.the 'water run-off
on idistant land's-in the saimi"'watershed."' '''- ; ' i

`Th)Pnclusion reache'd on . bss of the agua-g '"of the scheme
of section .202 .(b)l of the National Industrial Recoery Act is con-

182662-34-VOL. 54 29
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firmined by an examination of the comipanion act of Match 31, 1933

(S. 598, Public'No. 5)0. " This'act' specifically authorizes "such kinds

'of 60coperative wotk as ' ae now provided fdr by' acts of Congress
in preventing and controlling forest fires and the attacks of fortest

;:d .;' : : tre6 ifpe'itds' and dse anndi s a sih'6' rWi'-a'g' is necessary in 'the public

in terest to" contrbl'oflibod's. 'It seenis 'plain' that ini tie tabhshliment,
ofa program of tli iiworks, 'the"Co'nigrefsr has treated' alike fiobd

control, rest 1eraAicatia6h and tihe preventiliof 'soil erosibn.

Fourth,' If the Coii4'tg ssP h ad intende'd 't6' Iliit the oper6tions" of
sec 2O " (b) t6";nblic' iids at would have 'used plainmiind un-

equivocal hrigaiai' fo'''e ss its intention: The 'reods fdo 'not

0 000: f:findicate ' th: e! th prohiem"'va's 'raised in- 'onnection' 'with' the Na-
:t~i-on'al'Indatrihl iR~corty 'At b'ut itA w& nsidered atlenftrin

doiinnctibfr t dteonpanion acet 'f Match -31, 1933 (S. 598, 48
Stat. 22)'." i'A' infrAd'uded''5'."598 (HLR-. '3905) 'pfotfded for -the

: ablishniet 'of hf-'i '"I viii'ani 66i'vatf6n" dorps" 'and 'authdrized
: f ::Xth PeV'''eident'ita' to ttiliz'o t~his 6o ):' '''1"",,, .,-,.,:,. ',;,!, , 

::S-f :V: f 0; * 0 * :* in the; execution of this Act in the; maintenance, construction, or

carrying on of works of a public nature, for which sufflcient fun-ds' ate not

'f:: Vaivaiabliie;: atch ds' forattationa on 'National 'aiah Stafte laidas, pr&'entibon' of soit

erosion'; flood preventionh,: and construction,' 'maintenance, 'or. ,repair, of roads

and trails ! on .the ,puplic domainh, the, nationalS prks, natio nal, forests, and

oth~er, ,IGovernmnent .reservations: Prov~aided That ,the foregoing enumeratiop

shall not be construed as a limitation of the kind of projects which may be

fl; nid'ertakenAhereunder: Prledurthe, That 'sikli 'projects shaHbe self-

1' %tift hati'g 'inso far a practiabled , -

T;th ' e'SPi6idhnt 'Was also authorized to enter into coo9peratiV Jagree-

i-i- nts Withii Stftes' uipialities;, 'or anv 'other -public bodie6s.'
During the course ofz'thed iiteeheai ings, Mr. it Y. Stu'art,

then 'Chief United'States Forest,'Seryice odbjfted'that tie' limitation
of 'the5sfry ' o 5'i to bl lands was incd'ttsisnt with: fie, long'

dstablishe~d pra 6 f the;Fdrest' 'Srie: ' - '

A; oint I, shold.like, to raise -with the committee is; the desirability of

: amen~ding the act- as introduced to provide for the use of such labor as., is

'provided 'undbr the bil on' iuch privit6 lands on which work:'an be done:

0 f: : f 'under dcoo~perative arrangement with' the ]iidetal Govbrment. The Forestry 

: Serviee `,isauthorized .to cooperate' now*,i-thAhe. varfous:Statesi in forestry

~p~rotdc~t'iontx 3 *-.; *.. A, It is Woautrizehor, to cooperateo wivth the various, States in

other .waays, Xtat,.are ,helpful. in the, public interest, but applicable. to private

lands, such protection as the extermination :ofthe gypsy moth, ,the white-pine

:ter tt' 'afd other 'pests. Tose pests dn pilvate laurds may threaten publie

'There; is 'alsd' iu; operation a Ecooperativeirarrangement :between the 'Federal

YGov~ernmientand thevarioustSt~at~e~s 'in.th~ese-fi~elds,?but the.funds have been

inadequate. At the present time only 54,per of 'the: forest lands in the

United States are under forest protection .I would hope that this bill might

; :be!'so' Woi'&ed, notoniy as to forest potection, o disea'se control,'as to

-insect' 'coiiti'ol, 'uidi q cooperative arrangement between' the Federal Govern-
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ment and the States and private parties,,to the public benefit, in which this
labor might be used. There are other projects that would make practicable
the nue of 'labor on national forest lands in the East and limited quantity of
State lands.: ** :*

Mr.. STUART. W,.e have thin situatioln,Mr.:Chairman: What ,happens on private
lands, particularly forest and range.lands, is also true of agriculture. It.may
have a very serious -effect upon lands ,farther down the watershed, where the
waters'leave the, watershed. 'TbSe recognition of 'that principle' by, Congress
in' the passage 6of the Weeks2 l 191 in' 19i led to' apolicy of public-ld acquisi-
tion in the eastern part of the United States, undel which lands 'have been
acquired atlte bheadw ters tof navigable streams. [.Joint Hearings before .the
Committee ,n Education and, Labor, U ited States Senate, and the Committee
on Labor, House of ,Representatives, 73d, Congess, 1st session,:on 5.0598.]

Mr. Stuuart' suggested- an amendment to petmit the-President to.
contract for work on' 'priv'ate lafnds. '''Labor leaders, however, ob-
jectea[io' ao y .use whatso'ever 't ,the" " Civilian Corps, ". that might
depress'the labor market. The admini istration; had anticipated such
objections. A' "Memoranduin for the .President" of March 15, 1933i,
signed . by 'the Secretaries of-VWar, the Interiorj Agricultute, and
Labor, reads in part :

t~~~~~~~~j ifi.n'.'T' L '!.''':. :: :40,
; * > ;;eN *; ,it-is, highly desirable that: they should be specifically confined to

forestry' and soil erosion projects in the Bill.
* * $*It will also relieve the minds of those who fear the depressing

effect on the wage levels of free, labor, due to the wide use of, this,, recruited
army, and also those w"hofeel that .works which should be done by contract
by free labor will be progressively urged as suitablefqor 'the Conservation Corps,
thus further limiting the opportunity to secure normal work and wages. :

: The' objections 'sof labor nioved the' Committees to ' recmmend an
amendment which strictly counfined at activities to eminu6rated ptoj-
ects which wer'e" ii Aturn AStri6tly: confled to public lands. See 7T
C:ong. Record, 86±l,'876-877,. d..: . , ; , , T

In the debates in the Senate 'it was objected that authority. would
have toibe cohferred for 4 6rlt on private.lands in order to provide
for' adequate flood- confrol and refo3restation. 'See.7 Cong". R, ecoird,
87 82' The bill was flnali amend6d -to provided , iSited author-
ity'for tliis purpose. ' See 7T 'Cong. Record, 916. .The amendment
was included ' the bill as 5actedi by the Congress arnd reads:

, * roedcTbat the P may in. his, discretion extend thea
provisions of this Act to lands owned by. comunties and municipalities and lands'
in parivate ownership, but: only for the purpose of doing thereon such .kinds of
cdop'ekivt~e 'wrk' as areonowl providdd' for 'by -Acts of Congrenss in preventihg
and contrdlding'foroet fire& hAd the attacks of-forest tree pests and disese'sahd
such work as is,hecessary it thbe ,pbidI.iAte rIst to coutrolfoods." 

: S. '598 was a coflipanion 'measure of the Natiobnal Industrial -Re-
covery' Act. 'Its legislative history indi'ctes' plainly that 'Cogrss
f addre'ss'ed; ithelf! to the p56ble 'm-you have& 'aignd' bid that it aadoptod
clear sand' unhiistakable' langag', to texpreiss its intention td restrict

:erad uimst.ka ; b, le, ;l,,a.ng.* ,U ja . t ,.p ,-,..... X ~ .. .. , -
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work on private lands. In: view ,of the 'established policy of the

Congress to extend Federal aid in analogous cases, S. 598 must be

viewed as an intentional exception designed to satisfy the demands

of labor leaders. I Indeed, there is ample 'evidence that the Congress

understood that the restrictions placed in S.:5980 would be removed

in a bill unobjectioniable to labor, the then f6'rthcomitg National

Industrial Recovery Act. TThe, following excerpts from the debate

in the Senate; on S. 598 are illuminating: ,

Mr. zEss.- Mr. President, I should like to ask a question of the Senator from
Massachusetts. iOn yesterday:'and also today I have' had several inquiries

from the area affected by the Ohio'River flood,: and have been asked whether

the first'section of the bill is broad: enough to make any application to flood-
control construction work on a river such, as .the Ohio.

Mr. WALSH. It is not broad enough. The work that is to be done under this

bill is confined strictly and absolutely to' the public domain owned by the

several 'States and by the Federal Government. If there is any public domain

*along the Ohio River, the President'could undertake flood-control work there.
Mr. PEss. There is no land owned, by the State or the Federal Government

on that river.
Mr. WALSH. I understand the President has in mind a general public works

bill that will'"probably propose flood-control work' such' as the Senator has in

mind.
*: :; ' e' * . *ye ; :: *:. X. *, '.:- i *' .' *

Mr. hBAnRoun. I should like to ask the Senator a question along the same line

as that propounded by the Senator from Ohio (Mr. Fess) in 'relation to the

Ohio giver. Does the Senator feel that in the' measure of which he spoke

and whiceh he indicated 'the President was gng to recommend later, provid-

ing for public works, there 'willprobably be included some provision in relation

to coastal erosion due to storms and that sort of thing along the coast?
Mr. WALsH. I am of the opinion, from the casual reference which the Presi-

dent made to a proposed public works bill, that it would include work *of the

character suggested by the Senator from New Jersey. -

.Fifth:; All of the work of the Soil -Erosion Service is fully jus-

tified as a "flood control measure. From an early date the impor-

tance of maintaining a vegetative cover has been recognized as a

necessary flood control meas'ure. An 'adequate vegetative' cover

will substantially reduce the water run-off and the 'silt deposit per-

haps'as lmuch as 50' per centum. In this connection it 'is important

to note that the' costly reservoirs which have been constructed to

divert the water flow from rivers lose their value as' they are filled

with silt deposits. For an extended analysis of this problem see

"Relation of Forestry to the. Control of Floods in the Mississippi

Valley." (H.R.Doc. No. 573, 70th Congress, 2d Session.)'

Congress has, recognized the importance fof maintaining a vegeta-

tive cover. They act., of March 1, 11911 (3,6 Stat. 962), for example,

provides for the; purchase of lands within the watershed of navigable

Xrivers, the control of 'which will promote or protect the navigation

of streams. See also the act of June 7, 1924 (43 Stat. 654), author-

[VOL
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izing and directing the Secretary of Agriculture to cooperate with
the various States in the procurement, production, and distribution
of forest-tree seeds and plants, for the purpose of establishing wind
breaks, shelter' belts, and farm' wood lots upon denuded or non-
forested lands.

There can be, noo reasonable doubt that section 202 (b) authorizes
measures necessary to :maintain a vegetative cover on private lands
for purposes of flood control. One of the chief objections to the
restrictions contained in the act of March 31, 1933 (S. 598), as re-
ported Lout of Committee, was that such measure would lose mllch
of its eflectiveness if confined to public lands (see 77 Congressional
Record, 871), and the bill was finally amended to provide for work
on private lands wherever necessary "in the public interest to con-
trol floods." The absence of any restriction in section 202 (b) co6m- 
ing. 'after the contemporaneous decision of Congress that such flood
control measures could not. feasibly be limited to public lands, is
almost conclusive evidence that no such restriction was intended.

The necessity of maintaining a vegetative, cover on agricultural
lands is plainly as pressing. as the need for such work on forest and
range lands, There can be no doubt that the relation of soil erosion
on farm lands: to floods was one of the major concerns of Congress
in authorizing investigations. of the soil erosion problem.. (See
House Hearings on Agriculture Appropriation Bill for 1930, pages
326-328; Senate Hearings on. Agriculture Appropri~ation Bill for
1932, pages 256--2S65.)

In the act of May 15, 1928 (45 Stat. 534, 538),, the Secretary, .of
War: was directed to report to( Congress on the question, of the
"benefits. that. will accrue to navigation and, agriculture from the
prevention of erosion and siltage entering the stream." No report
has yet been published, but 'an unpublished report concerning the
Missouri River. basin, significantly notes that the vale of soil ero-
sion work on agricultural lands, must depend on the voluntary coop-
eration of the farmers. (Silt Investigations in-Missouri Basin,
Appendix XV,Vol.7 1, p. 29.)

Sigjth: All. but one of the. projects of the Soil Erosion Service. are
fully justified as measures Ito check the. pollution of streams. Sec-
tion 202 (b) directs the Administrator to include in the program of
public works projects for the "purification: of waters." All the; proj-
ects of the..iiEX r Vi on private lands,; save a minor one

,,i'n Calif6rniia, '.are; locate ithin the: drainage basins of navigable
" vers, and there .can be n@'~doubt-that one of the major contributing
causes of the ,pollution-f .our public streams is the depositing of
erosional debris.;;:

Seventh: The scheme of constu ction and financing of the projects
on private lands set forth in the cooperative agreements is author-

453



454; DECISIONS OF THE DEPARTMENT OF THE IN'TERIOR

ized by the National Inhdustrial Pccovery Sct. Section 203 (a)
provides:

With a view to increasing employment quickly (while reasonably securing
any loans made by the United States) the' President is authorized and emn-
powered, through the Administrator or through such other 'agencies as he
may designate or crreate, (1) 'to' construct, finance, or aid in'the construction
or financing of any' public-works project included in the eprogram prepared
pursuant to sectlo:202 ; (2). uOpon such terms as;the P-r ent shall preseribe
to, make grants to States, municipalities, or other public bodies for the con-
struction, repair, or improvement orf any:such project, but no sueh grant shall
be in excess of 30 per cntubi of the cost tof "the labor and ihateriai. employed
upon such project; *

Were it necessary to go so far, tiis section shiould: be construed to
autho ize the Adrinnistrator to finance'the entirtdcost of 'the project.
- rom the outtse, the' Adinist'.ajor has construed this section ac-
cording to its plain meaning and intent 'to: c6nfer- authority to con-
duct projects autbiorized by section 202 'at' Federal 'xpenspe. It 'is

true that' Congress has ordinarily' req.uired,' or has 'authorized the
Departmients in chdarge 'to requir', that the 'States 'o'r individuals
.0- 0 1behefrtaed 'mhst natclh th Federal 'grant 'as''a' price of its' aid if orfIoo'd

t, ' 00; control', pest eradication' and lik' work. eSe, 'for eiampl,' "the act
of February 10, 192'5 (43 Stat' 830) the-at of'6bruary 9, 1927 (44
St Stat. 106'5)'",'Bu~t' it is'impossible to' believe tha't Congress 'iritelnded
to ; 'biee its' contributios 'un'der the"" National Indus'trial Recov'ery
A'ct i~o 30 per~ centuAi.: Section 203 (a.) (1) ,~ e resls authaoriies the
Administrator himself to construct or finance projts'authorized by
sectionj'202 withdut requirin'g §iuch 'c6ntributions,'anhd the reasdnj for
this departure from p'ast' pr'ede 'ntis hlear. he 'Na8tional"Indus-
0:: trial- Rec~ove~ry Act wast a':ddpted' a'a an memrgency' easure, -designed
to inicrease purchhsing po'wir' eii c .lX Congress obviously deemed
itunliiseWt delay itsprogram until the States or private individuals
;were 'ready to contribute' 'a substantial share of 'the :c6st, andJ 'there-
fore,- ,auth'o'-rized the A dministrator" to' uridertal e 'the' entire burden,
if neces§a"y.'' ' ' ' 'l

But we need not go so far to sustain the validity of' the arrange-
ment inhquestion here. It may be' :adnmitted" th at when the benefits
inure in;large pat 'tio individuals, the plain'language o f the 'statute
should be' restricted iin' 'interpretation to ;authorize Feder'al grants
only in the prop ortioh that Congress has heretofore established a
the mneasure of Federal: r'esponsibility. ! As' already noted above, the
Soil Erosion 'Serviie has: entered iltO cooperative, agreemients: with
the farmers, -wherdby the' latter agree to furnish any available labor
.and materials. The Direct&rof the Service estimates§ that such con-
tributions of the farmers are the equivalent of as munch as 70 per
centum, and in all cases at least:50 per centtum lof the cost of:any
of the projects conducted on private lands.

/ 

EV..-
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: For the reasons set forth ab~ove, Ia-am i-of the opinion that the pro`
posed Iprojects .of the Federal Soil:,Erosion Service may, lawffully be
conducted, on private lands;.- i....

pproved: ay;6, 1934;,:.;
: HAROLD L. ICES,
s - ; Secretary of the Interior. .'--,. *. :

TOWL ET AL. v.i KELLY AIND -BLANKENSI .'..

;Deci(lea 14a'y 10, 193-4

PUBLIC LANDS-RIPARiAN RIGHTS-FEDEA .iAND STATE:LAW. 0.2

Public lind reserved'.'tli United.Staesuntil'disposed of- by it, and in -
. abence of xpr'iess: le'isiatioi kby dongress, is" :governed by the common law

:'.with. respect to riparian right's and thaeeffect oferosion' and' submergence,
. and not -by the law of; the State: (.EWidleco5e v. RqomeRiter,-.118 TO., 295)..

PuIaa LANm4w4mUAw -RIGA±TS-NnGBL DIFINT
:;;,OAIONRT , BS s3Va 7i-ImE,. 1A . - , 1

0 0 , Where n surv~eyed, public lands. f the 'United ,States borderingupon a.,ayigabe
: stream, and to .which the United States has not parted with title, are eroded

in their entirety by 'the action ofthestream, and' 'Iater restored by aecre-
tion, title to the lahds'so restored is in the tnited States, and nto inithe

- owners of the remote' fioniripariaiilands, 'whichilandsfor -a timiaewere the
; ,shore lands. .;.: . ' - ' -' - , .- - j, -.2. .;- 2 . - -

PVUBLIC LANDS-SUR'TY-RSED N- Rxofrrs+Ac .annoG-Wx- 2I
Following Federal survey, certain undisposed of subdivisions of United States

., public lands in Nebraska bordering upon.the Missouri. TRherj.were washed
away by that river, -either, as the result of- erosion or avulsion, and later

: -~ restored, .'augmented 'b'y: otlier land,' the ;:result of '.accrmtion.r: Held, That:
titie t6'the surveyed lands so`restored or uhcovdted''and'to the laus 'addhd

I f!:' theretO .by acretion is3 in the Urlited vtates andfiot in the "owners of ;the,
-back lands which wer6ifqer, a time the.Shoreilands; .,J . -

Wi LTERS, F' st Assistant 'Seeretayh:- '-'" ;j
On June 2, 1932y Frank Hribert Kelly made hometeada intry for

:lots' 7,8 and ld9,9'3 Se&i '30 iT;' 2'1 -Ni K '12E.,O6th P. 'lM4',Nebraiska, con'-
taiing 102M95 'acres. ' - ' "> ' ' - .' -' i

On -April' 121, :li93 3,--C'C laude Ji .pBlan'nship:filed 4p'lictitonito 
:make- homestead-e ntry fori its' '1, -2;3,. an'dz 4-of'.sid' 5& 30,:r con-
taihing 140.20'a:d'res' --'' �-.".'' .', ,, -
: Roy N. Towl, now -mlybr of O3mahaNebraska, filed profsitest-of
behalf of himself and others-'against-'disjiposal o£fth& aforesaidtr acts
as -public 'lan&d of! the U nited States. He ia'llbged that Vlots 1, 2, 3
and 4 of said sectibn were, 'entirely' washed -away bjy the Missolri
: River after the ori'gihal' survey thereof that' thea 'subsequently re-
I formed bvy process' of accrretio'n' an.-d, with other: lalds in- front there-
of, became thei property-of -owners of :the 'badk 17lots,' to which th-ey
became '-attached 'by accretien. '-The; protest was -dismissed lby th'e
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Commissioner of the General L'and Office by his, decision of October-
17, 1932, and,: by request of the . -protestants, the: record has been
submitted to the Department for consideration as upon appeal.

It appears that the land in said township was. originally surveyed
in 1857, lots:1, 3 and 4:then having a northern frontage on the
Missouri River. Lot,2 was south and.back of lot 1. These lots
were all in the N/2I of said section and lots 2, 3 and 4 extend to
the central east-west dividing line of the section. The tracts just.
back of .these' lots we'r edisposed of 'in 1860. and 1862, and, so far as
indicated, they were then nonriparian.:

On August 17, i881, John T.'Kend'al made homestead entry for
lots 1, 2 and 3 of said section, which entry remained of record until
March 2, 1923, when it was canceled for failure to make proof

within the, statutory period.,. The informatiou .in the record in-

dicates that said entryman' built a cabin .on his homestead, but on
*adcount of rtheS encroachment of theriver~ a~ndthe cutting away of
-the lands, he -was compelled to move his house the first. year 'after
be made entry, and that during the second' year he again moved
: - ' his -house,1 and during 0 thej third' or fourth year he -was coipelled
to move, his, house ,oif -the land. These facts justify the conclusion
:-f: .that the' lots werxe exztan~t:. in 1867 and were not entirely washed
away until 1885 or later....Lot 4 was. not: included in .the Kendal
entry, but nothing in the record indicates it had been- washed away-
when the tract immedi ately -back thereof, was ;disposed of in the
*year 1860. ' i

It further appears from' he'reports of investigators on the ground
: thait thie .river: in the' 'vi'cinity of these la'nds has made great changes

; since'.the date pof .the original, survey in 1857. From these reports
:it appears thatJlots 1, 2, 3 and, 4 were'extant to 1876, ,when by. reason
of a ditch; dug to deflect the 'river current the river began' to erode
this land, though the lots appear to be. extant in 1881 at the date
of Kendal's'entry.. There.is some evidence,,that the lots. were all
.:ashed away about, 1887, though a map submitted by the protestants,
dated 1890 and published in 1893, shows parts of all, of these lots as
then beinig in existence. Thereais no showing whether the complete
disappearance in 18.87' was by erosion or by avulsion., There is evi-
dence in the report of the surveyor made' in 1928-1930 that the river
'made several avulsive6. changes, Imoving, a half mile at, each change,
commencing in the early. 1890Ns.

In the years 1928-1930, a resurvey was; made, plat. of which was
: accepted by the Assistant. Commissioner. of the General Land Office
: on March 20, 1931,' which reestablished the lines of said lots 1, 2,
0f -3 and 4,- and also included in front thereof'new lots 7, 8 and.9,:
on. the.. theory that the 'new area had been added by accretion. to the,

1:undisposed Government lots, or. had been uncovered by. abandon-
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ment of 'the river bed through an avulsive change in the river 'at
that1point.

The protestants have concerned themselves abou tthe dividing line.
between the States of Nebraska 'and Iowa, but in this. opinion the'
Department is concerned only iwith property 'rights of the-particular
tracts of land.

On the basis of the legal view hereafterdveloped, it is iiimate- -
rial to determine if these lots -wereever, wholly washed away, and
if 'so, whether 'by imperceptible 'erosion or avultsion and' it furthert
being immiateial 'that the'&back lot's might have been riparian at a
date subsequent to' their 'original disposal. T-he viewtaken of' the
law in this case is -based on this factual situation' niamely, that lots'
1, 2, 3 and 4 were extant in 1867, the date of the' admission bof
Nebraska to statehood, and-that 'none oe the'back lots, when, disp osedC -
of, was- riparian, 'andd that said back 'lots were' conveyed :originallyv::
with reference to surveyed lines.

There lare decisions 'which holdi that ifnonri`parian'land bgcoms'
riparian by'impericeptible' erosion o:f interveningland'and& subse-;
quently the water recedes and land is'fornied b'y 'accretion extending,
over the originaltboundaries of the.intervening. tract, such- acretbed
land becomes, nevertheless, 'a' part 'of the remote tract;4: Such. is thet
view 'ekpressed in`'Yea8ey -:v.. Gipple (104"'Neb. 88; 175 N. W 641)i
and is the' view in' Kansas, 'Iowa and';Missouri-. The Departm t -of,:
the Interior does not hold' thisi view of the law, bu land
in dispute lies in Nebraska it is necessary first to, dispose ';of the.
Yearoley case,. .supFa.

In the case of Widdecone v. Rosemiller (i18 Fed. 295), it was
held that land reserved by the Government, until Idisposed of by ite
was governed by the common laws with respect to riparian rights
and the effect of erosion and submergence, .anddnot byv the lawvof
the State. The court' there declined' to! follow the 'rules established'
by the Missouri courts,:relating to the disappearance andirecappear'-L
ance of an island within the area of'. the originalisland'-located in
a. navigable river. ' -It 'was conceded :that' the 'State 'had'the right
to establish and 'maintain' its own 'rules of' property with respect'
to land ceded to it or its citizens, but it was denied that isuch lo&al -
rules controlIed the, question while. the land was the propqrty of the:'
Government' it .then being held subject to thexrecognized laws and
rules of the United States and, in the absence of express legislation.
by Congress, subject to common law rules. oSee also W wioca v. Jaw
son. (13 Pet. 498). This rule was.-. approved., ahand applied by the
Land Department in the Rust -O'we Lu1mber Co. case (50.L. D. 678);
It remains to be determined what is the. common law rule or Eprevi i-
ously applied Federal rule in this unusual situation. :
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There is a direct conflict.in mthe cases; on. the. topic, but the rule 
now stated and adopted as this Department's holding and advancedv
as the b:etter rule, is that where. lajnd, one remote, becomesq riparian

by erosion and subsequently. the water, recedes, uncoverilg all . the.

once remote, and. also the; Original riparian: tract, the once remote
tract is restored only to the extent of its old limits. Ocean City
Asso. .v. SkSrier (4G Atl.. 690 and note .in 51 L.. R. Ar 425 ; Gilbert
'. Eldridge (47M 'in. 21O 13 L.-R. A. \511); M'ulry v. NortoBn (0oo
N. 4 'Y. 424) ;Cra lv. Allen (118 Mo. 403); Allard 'v. .Curan
(168 N.W. . Eri7c61); okSonJV. Horlk, (205 N.MW. 613.).. Contral:.
Wa- t-X::0: ;0l~ltes v. Bailey (55 ,Conn. 292:,10 AtL. 565); Peuere V. Canter (62

Kan. 363, 63 Pac. 617); Yearey v. Cipp'le', supra.

Beause of a very even divisionf of- auqthorities and because the
land ;- 1 in ques~tion lies wi~tinthe bouparies of ,a iState. holding, a
contraryu viewi,an extensje .seach. of authorities-has ben made.'

The generally stated and accepted., ,,rle..as toQ.original *ripariatfl

owners,. oitting the.qnstiop of remote owners, is.stated in Ne brpasa
' v. .ita: ('143'I U.S.-.359.), w here; IM.court quoted..frpiNlew Orlea'w

Ufed'$t.tes, (10 P et. 662)., as, follows:

The' quesfiofn is' well gettldd' "at' comnrhoi law, ai the 'person whose' lad is:
boundedd by a stream oif., wvater which chagsits cdurse.gradually by :alluvial
formations,: shall sti.hold.br&he same _boundary, including tje accumulated
soil. No other, rule? can be,appliedon just principles. Eveiry proprietor whose

land is thus bounded is. :subject to loss by' tie same mea'ns which n•&y add to
his iterrifory- and, as he is without remedy'tot his ios" in thio way, he

::: :cannot 'be'eld Wtccountabld *f°, 'hi's gain (See al'sd"Jbcs v.' Soutar;d,24 How_

41; Bnks 'v. Ogden., 2 Wall. 57; Sautet v. Shepherd, 4 4Wall. .502,; St. lai

Oountwv. .oLingistn,, 23 Wall..4,4G; efi ies v., yaast. Omaha Land Co., 134 UII s.

'.The oribbginl Qthe, rule;idateas'.backl tp, tterule, of common. law asT
: de~velo~ped in, England ;an afirt'expopdde o byu .Lord Hale, in his

': : treatise o n: De J kta ; argra ve a.Traots, page 15. .Hale
there saict:, ' 

`If Ai'stibj'ect hath land'adj'oining he'sea'iad"he'viblence'of the sea swallow

it. 'up;. but soIthat 'yet there bei re'asonable marks to continue the adtice.of it;

or. though themark ibe defaced,. get ' b ttto ad extent of qua nttty and
bopuning upon, firm land thesame. cane be knoywn, though the sea leave the land

Iagain, or if it be by. art or 'industry regained, the subject doth not lose his

: S: hugthd inidation continue '40 yearb. ' If 'the marks remain or
continue dor extent' can; be reasonably certainj the case is clearn- [Effphasis

added.] T'' 

He citeda ainonymious case da'ted 1573, Dyer, '3266.
In Rex v.i arborbugh (1 Eng. MRlng- Cases, 458)' first argued in'

1824"and finally' disposed :of in the' 'House of' Lords in:1828, it was
hbld'that land,'not su'ddany'derelict 'but forfe'd 'by allnviumt imper-
c00:000000000: 000eeptible in progres's, ')belongid':l to the oWner' of j adj'acent lands, on
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the theory that the deposit .became: valuable.by the labor of the
person who occupjied. and used it. InA ttolrney, Genercd v. Mcatjj,
1 Irish Reports, 260 (1911), the court scouted. .somewhat.Lord Hale's
idea that, miarks were conclusive, saying that the real .question was
whether the accretion or recession was imperceptible in its progress. 
The facts in that case were that the marks coincided with the water
line.

Atto'ney Genrai of Uouthern Nigeria et al. v. Hoet & Co:, Ltd.,
et al., 64: Law Journal, Privy Council, 103 (1915) was a case of a
deed by measurements, which tract of land was in fact bounded by
the sea. . The court there suggested that one of the considerations
in such a case was that access to the sea should not be interfered with
by accretions.

The above-cited iEnglish' cases suggest three reasons for 'th1 hold-s
ing as' applied to original riparian owners, ;though an examination of
the Mdfcarthy' case suggests .that that reason was a test rather than
a reason. No English case is found in which is involved the imme-
'hate question of the rights of. an originally remote owner.

In a 'eading 'American decision, again not involving' remote, own-
ers (eFeris' E.East Omaha Land CO., 134 U., S. 178), the court
surveyed many of' thd. earlier 'Supreme CGourt cases, 'includinig the 
New OrIeans case, s8pra, and found that' thesl case', involving lAnds
bouhdet' by water, were supported on 'two grounids, () ithat su'ch
owners should be. entitled to. accretions because~tliey must bea the,
losses of. enhroach' ent,- 'anr (2)tthat as a 'nmatter of 'public policy'
all lands'. ought to ,have an owner, and it is most convenient: that
insensible addition's to th'e 'shore should fohlbw title 'to thel's'hor-e.-
All o f th'ese cases were ones wherein one of the boundaries ivas a
watercourse, and, as indicated by alli the discussion in A seb'r v. 'v.
Iowa, supra, the controlling factor 'was that the watercours6 was l
accepted and meant t6 be a boundary, and imperceptible.change' did
not change that intent. These cases'relate' to th' general doctrine of
accretion and are in point in this discussi'on oniy so far as they' indi2
cate the reason for the Departments holding.

Because the YJearsley case, sip.a, is directly in point and directly
contrary to this Djepartment's holding, it is, further dis'cussed' here.
That case took 'exception to the- ruile- adhered to by the Department;
on the 'ground that' a' riparian: owner in every instance 'follows the
stream as his boundary, 'in spite of aother k own boundaries, and
in spite of thelfact that his original boundary'-was not the stream.
No reasons were given for, the holding other, than citing cases of
similar holding and 'suggesting that contrary cases were Ain fact
cases of submiergen'cee and recession, ratherl than 'erosion and accre-
tion. .The other cases there cited likewise 'give no reason, merely
categorically 'statiig the 'rule 'and relying on the' case of Wel7es v.
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Bailey, supra. In the latter case a statement was made that if non-
riparian land becomes riparian by erosion of intervening land and
then: aceretive action starts, the remote lot woId -continue to have
the rivers as its* boundary, even beyond its' original boundary. This
statement was purely Pa supposition and' dictum, though the, reason
suggested was that by the encroachment of the water the 'original
lines become lost and incapable of relocation. See Farnham on

Waters and Water Rights, page 2498. Farnham,' at page 2497, goes
on to say:

In ease land on the shore is washed away so that land which was formerly
*nonripariain becomes such, the boundaries between the shore owner and his
nonriparian neighbor are not changed; and, in case the land is subsequently
reformed, the new land will be divided between them according to: the old
boundary: line. JIn such' case. the doctrine of ,opposite boundary does not
apply, nor does the doctrine of accretion. The: nonriparian owner has no
right to accretions. The title of the former riparian owner existing in front
of him, he has no riparian rights, and, therefore, he is: not entitled to
accretions.

The Department's holding is in line D`with the quotation from
iFarnham, supra, and calls for a' statement of underlying' princi-
ples and for~answ'ers to possible objections, for thought, as suggested
by Farnham in section 848, this situation might be dealt with as a
ease involving sflbmergence, ;yet it is; clearly tenable when treated as
one of erosion and acc'retion. '' I' ; '

Lord Hale, in his work, made the sigfnificant observation that if
land can be identified hy measure, proprietorship should not be
divested by reason of encroachment of water. The principle operat-
inlg in the cases. of original riparian lands in the United States
seems to be that that which wras intended to be the boundary should
remain so '(Nebraika v. IowIa, supra), on the theory that a' natural
boundary such as a river is presumed to be a fixed line; Fo&Wler v.
iW~ood '(73 Kan; 511, 85 Pac. 763) ;''Faruhai on Waters and Water
Rights, page 2495. If that is the true principle, then if a convey-

ance is by section lines, those line s hould 'prevail, because they
were so intended. The fact tlhat at so etime water encroaches
beyond those lines does not obliterate' them, since they can be easily
reestablished when dry land is reformed. ( AIard v. Cuprran, supra.)

*The reason suggested in the WVleZs case for the dictum above
quoted, and one of the, possible objections to the Department's
holding, is that title to the intervening eroded prrerty disappears
when it becomes part' of the bed ,of a navigable stream. That
objection applies with equal force to the remote as to' the- original
riparian land and logically has no bearing on the title when land
does reappear. In any event, the reasoning in the Allard case,
supra, meets and over6omes the suggested basis of the Welles dictum.
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The objection particularly has no bearing in Nebraska, where it was
held that title to the bed of navigable waters was not owned by the
State, but by the riparian owners to the thread-of theistream. (Kin-
kdad v. Turgeon et Al.-On Rehearing- p09 N. W.; t44.) Following
the ruling of this case, the United States, as the riparian owner of
tracts 1,2, 3, and 4, had title as riparian owner to the bed of the stream
from the date of 1867, when. Nebraska was admitted to statehood.,

The objection seemingly raised .in the Yearsiey case, supra, was
that :to hold as the Department. does was to deprive .a riparianL
owner of certain rights, principally access to the water. This;
case overlooks the reasons for permitting a riparian owner to take'
accretions in any instance; namely, because the watercourse was
by' intent one of his. boundaries., Further, it must be remembered
that this access to water was acquired by a fortuitous event andi
was not his by original; conveyance.' The question then is whether-
it is better to deprive him: of access to water, or forever to deprive
the intervening owner of his property.

The: United States, Supreme Court cases, dealing with accretion'
cite two other possible reasons, but neither argues. against the Depart-
ment's holding. The first reason, that he who bears, a possible loss;
should also have; the benefit offa possible gain, ,eirtainly argues
favorably to the position ofthe original riparian owner.. Havingr
suffered a complete loss of the surface of his land, he ought. to have
the enjoyment upon itsireappearance. -Thesecond, that it is policy'
to have land owned, is answered, of course, that'the original riparian.
owner continues to own it and, if valuable, will not let it. remain
unused.

There is authority in the Federal cases to substantiate the: Depart-
4ment's position. lIn .Stooidey v. Cissna (119 Fed. 812) , the court
said that because the surface of land was washed off, title was not,
lost beyond recovery,; but was regained.by.tthe original owner "when:
by reliction or. accretion: the water disappears and the land emerges."'
Particularly fine discussions of the. principles Iand authorities are
presented in Ocean City v. ,Skriver, supra, and Allard v.G Curran,.
supra, both decisions making clear the point that the principle
invoked is a matter of determination of boundaries, and when such.
are determined, without reference to a watercourse and can be ascer-
tained by measure, such measure continues to prevail, despite the;.
vagaries of a stream.- .

There is evidence in the: record to show that many, if not all, the
changes affecting this property were avulsive ones. If this is true,
the generally accepted rule that sudden and perceptible changes do
not deprive riparian owners of their land, though it be. submerged,.
would apply. $t. Louis v. Rutz (138 U. S. 226). -The title to ;none
of the land in. question would be affected. . In view of the foregoing-
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'discussion onl rights $cquired by accretion, aiid' 'it iv'iewl 'of the gen-
: erally' ace pted' -rule as to the effect f avulsive changes, 'th '`ep'art-
Inent feels thi't it is iSmiaterial'todecide what 'ws the n'ture bf the
chaings'g in this case, f6r in' neither- event wo-uld' the title' to this land
b P "'A -bek'ected.; ':--''''

Lots 7, 8: and '9 wer e laid' ut -in the resurv'ey of 192g1930 'in' land
formed in that area between i the' shote line arid the 'thiad ;:of ithe

; streah' as it ran at the time of the original 'survey in 1857.' The title
to these lots i's ;governed by somewhat different rules:than go'vern

lots 1, 2, 3 and 4; and the remdte4 land& here involved. 'Whien 'lots 1,
::02,' 3 and 4 were surveyed, their northern boundary was the Missotri
River and thev were in fadt Xripariari lan'ds'lltheir intended- boun dary
being' that river, subject' to the State rule 'as-to the ownership -of the
river bed. '(nrac v.' T gee, suprci.) As 'to themi the rules of
riparian land imust "be applied, as distinguished'ifrom the, rules ap-
plied to lands 'not iriparian when: the survey was made.- The rule as
to riparian land relating to accretions ist stated in Nebrdska v. Io'wa,
: eupra, and in-theN N `9 Orleans' c'ae, Supra. .Following that rule, t.he
United' .States acquired title to such land 'asformed by' accretion
on' the 'original riparian lots.: It is 'noted ithal the claiuis to such
accretions are laid; only to the thread of ' the stream as it existed in
u : ' 1857 ;; consequently' 'to'- -cofic t canI' arise as'to lands theion'the
opposite shore. '' ' ' ' '

- If the cihanges in 'theGcourse' of the' river are tre'ated as avulsive,
th: e title -to'l'obs',7 8' " d 9 ish' nevertheless' not -chage'd. 'This' is tre
' because 'lots' 1,-2, 3"and 4A Were originally bounded 'on the north by
the Missouri River. The Kinkead case decided that titles to 'lands
bordering on: a: naviga.ble 'stream' ex'tended to; the' thread 'of 'the
stream.'- The ordinary-i:ule as to "na'igable stre'ams: is 'that the State
takes' title to the beds 'upon coming to statehood' (50 L.'ID). :180), but
should the State* see fit to relinquish that title in favor of'riparian
owners, as was: dione ihn the 'oin1'eail case,'there is no':reason why it
cannot. --Scott v. Lattrig.(227 ',U. S. 229). The land'to the'thread of
the stream being conceded b'y the 'State to belontgto 'the Government,
its.'title would not be affected should tlhe; land be 'unfcovered. by an
avulsive change in the eourse of the river.; .

: The rules' applied to lots 7, 8 and 9 are not'in" conflidt with the
* rules applied to lots 1, 2, 3 aind 4 and the ramote'l lanid.' Simply re-
stated without citing authorities, the rules governiig :all these lands
are that the intended boundary 'is controlling, subj e6tto such rights
as are incideit to that"boundary When'crated. As 4o the remote
land-and lots 'i 2,.3 and 4, the intended boundaries between thiem
were the section lines a nd 'inasmuch' as these are:'cap'abl' eof being
restored by' sur'vey, even a'fter "ince: being 'covered by water; they are
<controlling. AS to the northern 'boundary of'6lotsi'4 2, 38and 4, the
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'intended :boundary was'thMiMis~solnii ei,' sub ject t&-right§ aquired
by accretion,. becaus4 't e ntn'end he irdary ',as' t he iVeer" an 'i sub'-
je~cjt /tao thierightstotthe ed.,ofthest~re am ascrtaby htheeiiish-
.mentbythe Stateofits tite.I. I, p.

The departmental ruling before-stated;tas uapplied' to.the particular
and unusual facts infthis. case,, is ,,uk i frgpgc, gnd, .the, title
,to alloflots 1, 2; 3,4,i<8 and i9 in th~e. Gq'gerninenL

The protest, accordingly, is I -

D *' d.

i 9LES. IILLER.

DeciddMai'0 "I9 

:S iocKRiisrne HoxmsTn~i~Srr~I&ThEntA Tb: F~ruSr: Holvrssrsan-Qu~nnoA- now-AREA: "~ ~~~~t FRE' HAESEa~U=O&

une who perfects a foresthoimesttead under the ct of June If, 1906, for less
than the allowed acreage, is, not thereby disqualified from later making a
: 0 stock-razising hom tendjtry ,of additio las to the aggregate 
mitted, an dsuch later entrky siould lbeiconsidered and ftreated-as an.original
and not an additional 'entry, and accordingly not subject to the conditiohs
: an;dlimiatations of an additional entry.

Aoer OF MARcH 4, 1923, PXAAtiOP AND SGE-ENLAROGD, A STOOK-RAISIuNG
:,HOMESTEAD LANDs IN. NAEOs FOREsrs., I ' O r; ,-I.

Thbe Act' of lMarchi, , 1923, Ais.not exclusive im; operationJand has, relation to
additional entries outside of national:.forests'cwhen theioriginal entry is of"
forest lands of the, character subject to designation under- the enlarged or
stock-raising ho6nesiad act;' and said 'c't does' hot 'pohibit the' miakig of,

: ':original 'stockraisihg 'h6mestead)entries, 'ased 'njobW th& additidnal home-
-stead rights provided for in section 6 -of tle:Act of March' 2: 1889;and the
Act of A.prl, 28&190Q.' , ,!

WAn : s,-Fist' Assistccntlecretdry :.

0 4 May '29, i91i, Lee S.,Miller'perf eted&' fet, s'homes tad
entry, un'dt the act of JSue 11 1'906 '(34' SitA 233); foi' r45I,.09"a6frs
in T.15f& N.' R'. 8E. ana S. 'R. riZo'a and atent was

issued to him forsaid ilnd on March' t,'1920;' - : :
On June t, 1933, Miller was ialowed 'to 'naik 'anoiiginai stobk-

fra~sib~ih homestead'entry for acres inaC.nS'S., RJ'13'U, Gd )aid
S. B. 'M. He' paid thi purcase price 'for' ain Jexcess' area of' five
acres. '

:13y decisioni of 'Vovember 8 i933',4he: CO'mnsgiiet o' th!e,6 Gen-,
eral 'Land' Office hlid Miller"s sttock-ti'riAg'i hoi neste4&oentry- for

:; Theact o Mlarch 4, 1923 (42 SPkt ,bpermits persons ho;din' etikg
oriperfeeted'i offlPftead'entries'fobr-iAnd' Within hationa forests 'of a'chara'cter
: ubjdct:'4tot detigli ti'on' whichi ithe9. applicant own's and;: reSldes9 ufpon it& jm:akke
additional entries for such a quantity of land outsider thej national forest.
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'and-within -20 miles of.the original -entry as will not exceed 320 acres if under
sectioni of said act, or 640 acres under section 2 thereof.'

f:The applicant's 'only right to nmake entry under the stock-raising act, is
under the6 act of March'4, -192&i;thereford)he is not qualified to make an orig-.
inal entry under the Makela decision, nor to makeda;n entry for lands more than
: 200miIlesfrom thd driginal patented entry.

The claimant, through hiis attorneys; has appealed.
In the Makela&decisio'n (46 L. D. 509);, cited by the Commissioner,

the Department said:

It followsa that a person who has made and perfected a homestead entry
for 160 acres in a :State not affected by the enlarged homestead acts has ex-
hausted his right to: make further entry under any of the homestead laws;
but if such entry',embraced less than 160 acres, leaving him qualified to make
an additional entry for approximately, 40 acres under section 6 of the act
of March 2, 1889 (25 Stat. 854), he can exercise that right by making an entry
under the stock-raisii;g lawqfor not to exceed.,520 acres; and if a. persorn has.
entered 280 acres under either' of the enlarged homestead acts, and is qualified
to make an additional entry under one of those acts for .40 acres, he is qualified
to make an entry under the stock-raising law for- 360 acres. Such entries, being
made under section 1' of ;the act 'would 'be; 'original stock-raising entries,

,and ini no sense additional entries within the meaning of the various provisions:
of'.the law. If 0it i's. kept in mind, that thie irst entry under the* stock-raising
act is not an additional entryi under that law, no matter how, many prior
entries under other homestead laws: have been made, the provisions as to

'making additional entries will be more readily understood.;
;.::f: In the opinion of the Department, it was not the intention' of Congress to

'limit: the making of orig at entries -under the act to land within 20 miles of
:former perfeoted entries wader other laws.

Te making, and perfection of' a hmestead entry for 45 'acres
ujnder the act of June 1 il1906, did not exhaust this claimant's rights
:to entry under'that law.l He could have made an additional entry
in the forest under the. act of April 28, 1904 (33 Stat. 527) . o8uel

: : T. B. Hines (43 L. I. 388),. And he, could have made an additional

: entry under said act of April 28,1904, for land outside of the forest.
Milton L. Hids (49 L. D. 263). If after perfecting his forest home-
.stead 'forless than 160'acres he. was qualified to :make an additional
entry for land outside the forest under the, said act of 1904, he was
:.also qualified ~to make an' additional et4y outside, of the forest under

-section 6 of the act .of March 2, 1889, supra. Being thus qualified
under the Makela. decision he had the right to make an. original
stock-raising homestead entry for approximately 600 acres.

The cited act of March 4, 1923, .has no application here. That act
provides for additional entries under' the enlarged and stock-raising

homestead:laws,-entries for lands outside of national forests addi-
tional to unperfeted or perfected .homestead entries for lands within

national forests. Said act is'not exclusive and does,.not' prohibit
the making of briginal stock-raising, homestead entries :based upon

EViOL



54-] X DECISIONS O THE" DEPARTMENT OF THE INTERIOR 465

the additional homestead rights provided for in; the cited acets of
1904 and 1889. :InL this. connection see Circular No. 886 (49i L. D.
506). -n the opinion of the: Department, the entry involved is valid.

The decision appealed from is:
Reversed.

MONTANA-DAKOTA UTILITIES COMPANY:'

: iDecide Maly 16, 1934

RIGHTS OF WAY:; OVER PUIc LANDs--GAs PIPE LINE-APPrOAnON-SEc. 12,
ACT OF FRUIuAxY 251 1920-STIPULATION.

A requirement that an applicant for a right of way 'for :an oil or gas pipe
line shall, 'as a condition precedent to the granting thereof, enter into a'
stipulation expressly consenting and agreeing to purchase and/or trans.-

* port oil or gas available on Government lands in the vicinity of its, pipe
line or gathering branches without discrimination as between Govern-
nment lands and lands of'others, and in such ratable proportions as may

: be satisfactory to the Secretary of the Interior, does not transcend the scope
of 'section 28. of (the Act of February 25, 1920 (41 Stat. 437, 448), govern-
ing applications of this character.

RIGHTS OF WA-Y Ovan PUBLIC LANDS-PIPE LINEs-SEC. 28, Aor OF :FEanuB r
25, 1920-Aurnoatrry OF SECRETARY OF THE INTERIOR-STATUTORYI CoWSTRUC-

T -ION.

The authority granted the Secretary of the Interior by section 28 of the
Act of February 25,_1920,. to promulgate regulations to govern the use of

:rights of way through public lands for pipe-line purposes includes regu-
lation of the 'pipe 'lines, the right of way being granted for " pipe-line
purposes:", and' the only' use 'of the right of way 'contemplated by the

* statute being use for a pipe line.

PIPEu LINEs-Act OF 'FERuArY 25, 1920-CoMMON CuAnss-JzNMatnnTAnon
OF STATTms.

The' inelusiofi in the Act of iFebruary 25, 1920, of the express condition: that
the pipe lines provided, for' must be operated as common carriers Ddoes
not exclude, by implication, other control over the pipe lines, but was in-
tended merely to direct the exercise of the discretion of the Secretary of
the Interior'-on one particular feature, leaving him freedom of discretion
ove: the other elements of regulation as to the use of the pipe line.

SECRETAaY OF THE IINT~sIonr-PowERS--SEcTIoN 32, ACT OF FEnauAnY .25, 1920-
.SITIPIJLAXIO - * ' -' : i ' - ii! ij

Under ' section. 32 of 'the Act of February 25, 1920, the: Secretary of the In-
terior is authorized- to. do any and all 'things necessary 'to carry out and
accomplish the 'purposes of the act.- Held, a stipulation which requires
that an applicant for a pipe-line right of way across public lands shall
.agree to purchase and/or'transport oil or gas available on Government lands
in the! vicinity of its pipe line or gathering branches, without discrimina-
tion'j as: between Government lands and 'lands of others,- and in ;such
ratable proportions 'as mayvbe satisfactory to the' Secretary of the Interior,
is :within the ipurview of this statute.

:182662-34--Vol. 54 30 i
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REGULATIONS' AND CASES CITEAND PLI.I 1i - i

Regulations.of> february 21,: 1921 (53 'Ii. D!27'T),§ and case of olV.lb.r 'v.

T.enas$ Gom ~ *( 40 Ied.; 2di 787; 282 U .5. 843 ), 7cuited7 and applied.

WALTERS, First Assistant Secretary: -.

Undei- date of April 24, 1933, the Commissioner of the General 
Land Office held for rejection three Iapplications (Pierre 025995,' Bil-
lings 031412,-Bisi'arck 0242'2),-fr rightof ,ay forigas. pipe lines,
filed tnder the Act of February:25, 1920 (41 Stat. 437), by the' Mon-
tana-Dakota Utilities Company,:J formerly the Montana-Dakota
Power CDolnpany. Those rejjections were to be, finally effective only
upon the failure of the applicant satisfactorily, to, meqt eertain con-
di~tion~s ~Within., a specified period of tie which was thereafter ex-
tended.- )One of those 'conditions was comm.on to all three of the ap-
plications E and, by 'letter from applicant's -attorneys- under date of
'July 22, 1933,ws made the oiily gigouimc ofI ppeal to the-De D aartment.

* , # - , ! . ' . . E~ I Id ..' . iI ; '. '..'

Thlne pipe lines o~f the. al~plic-anti are~already construict ed arnm use.
They c~o~nstitute. the .only: means for. the.-transportatiqn of gas from
the Glendi'veaker anticline in Montana.. It appears that' the' ap-
plicant, with its corporate affiliates,:-dominates ithe available: markets
-or thelgas s welJ as the: means of transportation to theseimnarkets.
XThei applicant seoures* the .gas supply for. its' markets 'from its own
wells on the structure and, under contract, from certain independent
*poduceirs. Most, if m:Anot 'alli of 'those' 'wells are oi- privatelyv ov,'Wed
lands. Yet the ''GdVe~rnin6'ht 'owni 'a large 'area of" productiv'e gas

ands on the sane 'tructure,. It appears th at th( e, l8 on 'the Gov-
.etrnment, lands, for the 'most.part, stand&idle for lack of market or
transportation facilities, while the .,gas beneath them, ,is drained
through.the producing wells: oniprivately owned land, from which
the applicant takes its supply.
*0C.ognizant :of that situation, the Commissioner. required that 'the
eapplicanti enter. into: the; following* stipulation .as a condition 'prece-
Ident to the granting of the pipe 'line' right of way:

.The, granting,,of the .right-of-way..shall be. subject tqotheexpress condition
that the exercise thereof will not interfere in any way with the, administra-
tion of the act of February 25, 1920 (41' Stat. 437), and any and all other
similar act or acts, or with prospeeting, developing,:and producing operations
In pursuance thereof; and that the grantee hereby expressly' agrees and' con-
*sents to' these conditions and, provisions and to each. of them ;. and, further ex-
.presslyconsents ancl agrees to bury such part of its pipe line, as traverses the

public lands 'of ithe :United States',within thirty days after receipt of written
notice from properly accredited agent' of 'the .Secretary of the Interior. in' such
a manner that it will in no:way interfere witht the4 enjoyment~ of surface .ights
by-the .United 'States,.its. permittees or lessees;,:andifurther.'express].y:. con-
sents:.and !agrees,.to purchase..all !of the gas in the vicinity-;"of'its pipe lines,
,or gathering lbranches, withouta discrimination' 'ini favor of bnel produeer! or one
person as against another; but if unable to purchase 'and/or. tranisport all of
the gas produced, then the grantee shall purchase and/or transport'-gas from

[Vo L
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each person .and',producer ratably in proportion';to' the average daily pdtential
prod.uction. . ,*,

Tbat,such' pipe lines shall be.constructed, operated,,;and maintained as corn-
mon -carriers, and ini additionf, that. the use of any such, pipe line for the trans-
por'tationof oil 0or gas'shall be limited to oil or. gas.produced in conformity
with State' and, or, Etederai' laws, including laws prohibiting st.

It was from that requirement' that the applipcaht'apteal'fd. ob-
jectin' ohy to; the' part of the stipulatin whieh 'const an
agreement to purchase

all of the gas in the vicinity of its pipe lines or gathering branches, without
discrimination. in favor, of one producer or one person as against another; but
;if unable to purchase and/or transport all of the gas produced, .then the grantee:
shall purchase. and/or transport gas from each person3, and producer ratably in
proportion to the average dailypotential production..

'Two grounds hIave been assigned fbrthe'appeal: '-

1. The'terms*'of the stipulation are- such as' t'& cau-Se it to cnsti-i
tute an unreasonable restriction upon the 'applicant;; 'and' '

,2. :The stipulation is not inaccord with the provisions ofSection 28
of. the, Act of February 25,; 1920 '(41 Stat. )437), under which, thb
applications are made. ' ' -'-

In: 'connicti'on''with the' first ground' of appeal, the~ 'appliCant' has
attacked the form and' the slubstance oi 6the stipuiatiion re4uir'ed by
the Commissioner. That stipulation should bbe 'nmodifiedd in Asuch a
0 manner as' to' limit it in terms to its putpsd' Thfrf'pu-rpose iS tWin-
suie the receipt by lthe Government;'throug lits' peiiittees aPdid' 'es-
sees, :of its fair and equitable share' of the avkilable 'atket'foir gas
produced from' thefield or ields serveA by th`esl"pipe linds"and td
protect thet interest' 6f the public by preventing loss through' draini-
age of gas from Government lands by the operation of the' wells
from which: the -applicant produces, pnrchases' orbt traffisports'~ gas.
Thus; the stipulation 'should be, and hereby is,' n'iMdified to constiL
tute only an agreenient to purchase and/br'-tra'nsport'-as 'avhilableb
on Goviernment lands. :

In the -interest of precision, as well as simplicity, the stipulatioA
iS further 'modified' in such manner as to case- it 'to read:
and further' expressly consents and agrees to purchase and/or transport oil
or gas available on'Government lands in the vicinity 'ofits pipe line or gath-
ering 'branches, without" discrimination as' between Governnment' lands fand
lands pf others and in such ratable proportions as mayb'; satisfactoryto: the
Secretary, of the Interior.

, i, ThIe Iphrase." puirchiase- and/ort'ransport 'is: used hdvisedlU.' The
interiest- of the, Government ggobs only's to-'the,.extent of 'requiring,
for'Governrert lands, a fair share of that 'pioduction which serves
toi] satisfy the ,a'vailable market' for Igas" produced from ithe ield
or fields: served'7by -the 'pipe 'line of the' applifiit.': 'Consequehtly,'it
is immaterial whether the applicant purchases all the gas falling
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within that share of production which belongs to Government' lands,
or merely transports, without purchasing, all such gas to an avail-
-able market, or purchases part and transports part. Whether one
or another of those- alternatives should be followed at any particular
time must, of necessity depend upon the circumstances surrounding
the marketing of gas at that time.

On this appeal, the applicant contended that the stipulation, as
required by' the Commissioner, should

be so modified as to permit applicant in purchasing gas to establish from time
to- time a fair field price therefor and uniform conditions under which it
wilt purchase gas 'and so-as to permit applicant to classify all purchases of
gas as to quality; 'quantity and atmospheric pressure and as to volume' and
distance'of wells from pipe line, and as to length of term date of execution
and delivery requirements' of Purchasing contracts, so that applicant in pur-
chasing gas under such varying conditions for various uniform.classified prices
will not be deemed guilty of discrimination in -making such purchases.

on the ground that the stipulation

is so indefinite and uncertain as to be incapable of concrete definition and in
its: present form is So Aworded' that the applicant does not feel that it can
execute the same and observe its provisions without violating existing. con-
tracts,; jeopardizing the investment of its bondholders and stockholders, and
imperiling the conduct and operation of its business.

Under thati ;contention ,the applicant argued ,that its economic
existence will be threatened by any agreement to set fixed 'prices
over; definite periods without regard for the nature and accessibility
of the gas, toqbe purchased, to accept all gas produced of whatever
quality, and to expand its gathering lines, compressor stations and
other equipment .to care for such gas in whatever quantities it is

: produced.
The Department does not dispute the fact that such- an agreement

might work an unwarranted hardship upon the applicant. But no
such: agreement is sought.

Under the modified stipulation it is not the purpose of the Depart-
: \ ment to. compel the applicant to enter into an economically unsound
plan' for the purchase' or transportation of gas or to expand itts
equipment unreasonably. The considerations which- fornm the basis
:of a determinationof the soundness of any plan,,for purchase or
transportation; are too numerous and too variable to admit of defi-
nition in the' stipulation or in this opinion. The stipulation is
'designed to secure some equitable plan for apportioning the produc-
tion of gas as between Government and private lands, the question
of purchase or transportation of gas produced on any' particular
tract of, Government land to be governed by a consideration of .all
those circumstances generally recognized as pertinent:to a considera-
tion of the advisability of, or terms of, purchase or transportation

[Vol.



54] DECISIONS OF. THE DEPARTMENT OF BTHE INTERIOR

-of gas .produced from private lands. The interpretation of the:
stipulation should be, and-is hereby declared to be, in conformance
with those purposes.

In the: second ground of appeal the applicant questions the' au-
thority of the Secretary of the Interior to require such a stipulation
as. a condition precedent to the granting of a right of way..

The contention that no such authority exists is based upon a
strained construction of the statutory provision which; reads:

Rights of way through the public lands, including the forest preserves of'the
United States, are hereby granted for pipe-line purposes *: * * under such.
*regulations as to survey, location, application and use as may be prescribed
by the Secretary* of the Interior and upon the express- condition that ;such:
pipe lines shall be constructed, operated and maintained as common carriers,.
* * *, (41 Stat. 437, 449).

It is argued that the Secretary has only the right, "; to promulgate
regulations as to survey, location, application. and use' of the right
of way, but that no authority is contained in said Section 28 giving
the Secretary of the Interior the power to. regulate the pipe' line,
except that he must require that the same be 'constructea, operated
and. maintained as common carriers.'." That argument embodies a'
non sequitur, for regulation of the "use, of 'the right of way
includes regulation of.the pipe line. .Such'must be the case, inas-
much as the right of w-ay is granted only " or pipe-line purposes."
The only "' use' of the right of way' contemlatIdSby the st'atute.is

i}i .: , ..! ';'. :, [ d 2f9[2, 
use for a pipe line, and regulation of that "use must, of necessity,
include regulation of the pipe line..

Nor can it be staid that the statutory mention of the express.con-
dition that the pipe line must 'be operated as a: common carrier
excludes, by' implication,'any other control over' thepipe line." If
such' weie: the 6ase, then the provision that the Secteta#y might regu-
late the use of the right of way (and thus the pipe line) would) have
little or no meaning. . But Congress is presumed to have had a pur-
poseful intent in-the inclusion of such regulatory power, and to have
intended to give to the Secretary actual control over the use of the
right of way for pipe line purposes. The inclusion in the statute of
the express condition that the pipe line must be operated as a com-
mon carrier was clearly not intended 'to remove by implication the

express regulatory power theretofore granted, but was intended
only to direct the- Secretary's exercise of discretion thereunder; on
one particular subject matter, the common carrier requirement, and to'
leave in him freedom of discretion over the other elements of regula'
tion as to use of 'the pipe line.

Such a construction of this statute: is not new in departmental
practice.; On February 21, 1931, the Secretary of the Interior, acting
under the same statute, promulgated a regulation which required as-

4Wf
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a condition precedent to;:tle granting.of a pipe line right of way, a
stipulation lim iting the use of the. line to the transportationf.of oil
or gas produced in conformity with State and/or Federal':laws,
: including laws prohibiting waste. . This order is still in effect, :and
is based upon. a construction of the statute as-.-one gra-iting to.. the
Secretary the exercise of control over the pipe. line.

There is further authority- for therequiring .of such a stipulation.
The applications. are nmade under Section 28 of the Leasing Act
(Act of February. 25, 1920 ,supra). Section 32 of that same act
provides: .

That the Secretary of the Interior is authorized to prescribe necessary and
proper rules and regulations and to do any and all things necessary to carry

: outand daccomplish the purposes of' this Act, *I

One of the: primary purposes of the act is to secure to the United
States' a return, in the form .of royalties, on the oil or gas produced
from.publicGland, and'to' safeguardathat oil and gas, as well as the
royalty return therefrom, ,by preventing exploitation, by preventing
z uregulated monopolistic control of prioduction,. Aransportation, or
sale, and by pr drainage from Government to private lands.

iSpecifc provisions neede not be ited; that purpose is evident thi h h-
out: The Leasing A t os isev~et hruo

o Thes Lct cannot be read in any other wa.
:~ongress could not foresee-all possible situations which might arise,

;afid thus gae to 'tl;e Secretary the power.to "do any and all
things necessary tocaity out andc accomplish. that purpose as well
: asothers. 'In the situation shown to exist upon this a~peal, that
purpose can be effectuated only by a stipulatiion in the form herein
provided. Otherwise, the applicant :and its affiliates I~ecause of

: i ., - , :- " , .- .,,<. 
domnationa over. the marljet, may monopolize transportation and
production ahswell. The wells on Government lands stand idle while
te' gas, which:the Ieasing Act sought to proatect, is drained from
beneath tinem. 

: In 'Wilbvr v. f'e~as Coimpany(40 Fed. 2d, 78T;. certiorari de-
nied, 282 I S. 843) the court dealt with a questionA in many respects
'similar to that before the.Department on this appeal. In thai case
the aexs Caompany, holding an op.erating agreement with a lessee
of Governm lands, sought' to enjoin the Secretary of the Interior
from' fixing the price at which the 'company might sell oil produced
0fro the leased premises. No specific' provision of the Leasing Act
authorized the. ecretary to fx that price.' In upholding the actio'n
of the Secretakythe court said; on page 789:

Moreover, the construction placed upon the act by the Secretary of the In-
terior is not unreasonable, for it enables the government to prevent a "chilling"
of the 'market pride of oil: prduced in the Oregon Basin field such as might re-
duce the anio t'of the royalties received by the' government when taken i"in

: value,". and might also tend to discourage the development- of the field by pros-

[Vol.S
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pectors and operators.. These considerations aroenot foreign to the.legislative
:1purposes expressed by section 32 of the act (3;0 JSGA See. 189), granting the
Secretary of the Interior authority to prescribe necessary and proper rules
and regulations and to do any and all things necessary to carry out and accom-
plish the purposes of this Act." - * -

That'language is directly applicable to the facts presented on this
appeal. The required stipulation clearly comes within the purview
: of section 32.

*: 7 Since authority for the requiring of the stipulation is to be found in
; the Leasing Act, it is, not necessary to discuss the general powers

of the Secretary of the Interior over the public domain as guardian
for the people. Suffice it to say that the purposes to~be accomplished

* by this stipulation are.such that the Secretary probably has sufficient
authority to act under, those general powers alone, as indicated by a
consi'dration of0 the following group of- cases: Williams v. United
States (138 U. S. 514), Knikt v. United States Land Associati on
(142 U. S. 161); United Stes v. Midwest Oil CoiitanV i(286 U. S
459) and United States v. Wilbur (2838 .S. 414).

Thus, the stipulation may be requiged. The action of the.Commis-
: sioner of the General Land Office is affirmed& subject to the modifica-
.tionsS of, ,thle;fstipulation> herein indicated .and subjecti.also, to. the
interpretation' herein given to that' stipulation. ' In' the interest of
unity and, orderliness, the entire stipulation to be required 'is' reformed
to include, nbt only tito niodifi cations,but alsoa tearrangemeni't of' the
whole.

The granting of the right-of-way shall be subject to the express condition that
* the exercise, thereof ,will,,not interfere in any, way with the administration of

the act of February 25, 1,920 (41 Stat. 437), and any and, all similar act. or acts,
or with prospecting, developing, and producing operations inpursuance thereof;
and that thev grantee hereby expressly agriees and consents -to.:these conditions
and provisions and.to each. of :them-; andfurther expressly consentseand agrees
to bury such part of its pipe line as traverses the public landsiof the, United
.States within thirty days after receipt of.written notice from properly acered&
ited agent of the Secretary of the Interior in such a manner that it will in no
way interfere with the enjoyment of surface rights by the United States, its
pernittees or lessees;- and further expressly consents and agrees that its pipe
lined sha' hbe constructed, operated, and maintained as a common carrier and
that the use of the pipe line for' the transportation of oil or gas shail be lim-
ited to oil or gas produced in conformity with State' and/or Federal laws,
including laws prohibiting waste and any applicable code of fair competition
adopted under the National Industrial Recovery Act; and 'further expressly
consents and agrees to purchase and/or transport oil or gas available'on Gov-
ernment lands inthe vicinity of its pipe line' br gathering branches without'
discrimination 'as between Government lands and' lands 'of others and in such
ratable proportions' as: may be satisfactory to ! the Secretary of the Interior.

It is to be noted tiat the standard formdf :stipulatinu has been
further modified above by the inclusion of an agreement to transport
only such oil or gas as has been produced in conformity with any
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applicable code ;of fair conpetitioni adopted under the: National Iln-
dustrial 1kec6ery Act. That modification is merely an expansion of
the terms of the* agreement to transport only' supch .oil t gas as has
been produced in conformity with Federal Jaws..

Affirmed.,

GRAND COULEE DAM AND POWER PLANT ON COLUMBIA RIVER,
WASHINGTON -i

Opil zon, Mat' 19 1934

RE B AMATION SSaVIcTE-BoNDS-GuA3ANTORS AND SUREMS-CONSTUOTION.

:R'egulationis' of.the Federal Emergency Administration' of Puiblid Works re-
garding: sufficiency of guarantors and: sureties, adopted to. give effect to
plOvisions of the Federal Emergency Relief Act. ,contained the declaration,
that ",the bond * * *of two responsible indyidual sureties will be
accepted as security for any bid or contract." ' Held, That by this decla-

'ration it is not intended to limit t6 two the number of individual sureties
but to require that their humber shalt not be less than two.

BoND-COBPORATiON-LTJABLITY OF StdonOtDEaa iS S U x EmEm-

GmNCY ADMINISTRATION OF PUBLIC Wo Ms.

* - *A stockholder of a corporation may, under the terma of 'Bulletin 51 of Federal
Emergehcy Administration.of Public Works, be accepted assuIrety on the
bond; of the corporation, provided, he .has sufficient property, exclusive, of
his holdings in the corporation, so that he can justify for double the
amount of his, stipulated liability on the bond of the 'corporation.

BOND-LIABILITY oF INDIVIDUAL A& SUrEY-FEDnAAL EMERGENCY ADMIN:ISTD.-

I'lON OF PUBLIC WoRms. .
Paragraphs 64 and 65 of Bulletin 51 of Federal' Emergency' Administration,

of Public Works" permit two or more individuals to' execute' a bond as
security 'for' thex faithful performance of a contract' between the United'
States and construction companies, and- in :such- bond limit their liability;.
but each such individual must justify forl 'double the:amount of his stipu-m
lated liability.

BIcLAMAfrIoNi SERVIOE--BONBS-GUAANTORS AND SmmmS-FIEnnAL ElfER-

GENCY AD;MINISTRATtON Or PrurIo WoRKS.

.Paragraphs 64 and 65 of Bulletin No. 51 of Federal'Emergency Administration
of Public Works contain no inhibition against more than two surety com-
panies signing the same performance bond, and, in doing so), ech company
executing the bond may lawfully limit its liability to a stated sum less
than the full amount of the bond, the sole interest of the United States

- being to secure a good and sufficient bond for a definite total amount1., , I I - ,~ I -: .. .I F 4
designated.

RECLAMATION SERVICE!-BOND.-SrRFxTS-HoELDING CORPORATIONS-LIABILrTY.

Corporations holding stock of a corporation submitting. the successful bid on
a contract between the United States and a construction company will be
acceptable as sureties if their. assets, independently of the stock of the
bidding corporation; are collectively in excess of' double the amount of the
stipulated liability.

EVoLli
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FAIY, Acting.qSolicitor: A i

The Bureau of Reclamation' has issued specifications and adver-
tised for bids for the construction of the IGrand Coulee dam and
poweri plant on the Coluliibia Ri'ver near Almira,: Washington. The
possible cost of the structures 'and machinery' will exceed $25,000,-
000. I Twenty-six' surety' companies have advised the Chief Engineer
of the Bureau of Reclamation at Denver, Colorado, that they. believe
that the surety co6iipanies will be unable to furnish 'a bond in excess
of $3g,000,000.. The ' specifications require a bond in the sum of

$5,000,000. Prospective bidders have, therefore, become interested
in offering the United 'States' some form of guaranty bond or other
security not offered by the surety' companies.

:You have; asked 'for my opinion whether corporations holding
stock of the corporation submitting the successful bid will be ac-
ceptable as sureties if: their assets, independent of the stock of the
bidding corporation' 'are" collectively in excess of $10,000,000 and
whether'more than two' indiividual sureties will be acceptable on a
performance bond notwithstanding t he statements made in para-.
graph 64, Bulletin 51, 'issued by the Federal Emergency Administra-
tion of Public Works.

The~re are three distinct classes of security acceptable to the United
Satates to guarantee the' performance of construction contracts: (1)
deposit of United 'States bonds or notes; (2) surety bond' executed
by one or more surety' companies; and (3) individual bond, signed,
by two or more individuals.

If fdeposiof the UnitedsStates bonds or notes is accepted as se-
curity milieuof` dsurety bOnd in support of a contract,'such bonds
or notes shall 'equal, at' their'par value, the amount of the required
bond, stated in the specifications 'anid shall be accompanied 'by an
agreeme nt 'authorizing the disposal I of the ' same in caset of def ault.
'This plan is'authorized by' section 1126, Revenue Act of'-Februaryi26,
1926 (44 Stat. 9-122); Treasury Circular N!o. 154, dated ,April' 30,:
1926.:

Paragraph 64 anda part of paragraph 65 of Bulletin No. 51, Fed-
eral Emergency' 'A'diministration of Public Works, provide as follows:

Sugicienoy of guarantors and sureties.-The bond of any surety company
authorized by the 'Secretary of the Treasury to do business, or of 'two respon-
sible individual sureties, will be accepted 'as security for any bid or contract.
Individual guarantors or' sureties must make the affidavit appearing on the
bond as to their sufficiency, and furnish the certificate of a judge or clerk of
a court of record, a United States district attorney or commissioner, or the
president or cashier of a bank or trust company. Individual sureties' shall
justify in sums aggregating not less than double the penalty of the bond.

Restrictions as to guarantors and sureties.-A firm, as such, will not be
accepted as a guarantor or surety, nor a partner for copartners or for a



-474 DECISIONS !OF THE .DEPARTMENT OF THfE ITNFERO Vl

firm of which he is a member. Stockholders of a coration may be accepted
as guarantors or sureties provided their qualifications as such are not depend-
:ent 'upon their stock holding's therein;. :

This regulation amounts to an assertion that bonds executed by
: surety companies or by individuals are acceptable ,and that in case
of a bond executed by- individual sureties at le-asttwo, individuals
MIust execute'the instrument. There is no inhibition Sgainst more
than two surety, compaes signing the same performance ,bond, and,
in doing so, each company executing the bond n'ay limit its }iability

:-to jastated' sum lesst than the full aount of -the. bond. The only
interest of the iUnited States is to secure a, goo ahd sufficient bond
for a definite total amount designated.

The Six Companies'_ contractor for the construction of Boulder
-Dam o iered, and the Department approved, a bond as security for
the faith'ful performance of the contract, signedby moore than; twenty,
:suretycompanies, each one limiting its liability atan .amount lss
than, the ifullamount of the bond. This same.plan is feasible where.
-the bond is executed by individual stureti~es. Tw9o or more individ-
uals can,, execute the bond and, limit their liability, but eeach m ust
justify for'double'the amount of his stipulated ,liability.. If each
'of 20-men assume a joi~nt and several liability for $10,0,000 ona bond
for the full,.,sum ',of $O,OQO,',,and, each sboidsmana twoud justify
for $200,000, it would be a ,good bond for $1,000. ,00 . .

firm, as sucyh will not be accepted as .,surety ,nor,,ia partner for
copartners. AZ stockholder of a corporation may be accepted as
.surety .on the bond -of the :corporation -provided ,lie has sufficient
property j .exclusive 'ofhis holdings in the companyi §o,! that he, can
justify-forfdoubethe amount of his stipulated t ialit,. hvother
words, his netassets over and above his owners.hipof stock in the

,company, mtustbe double the, amount of his liability on.the bond.
If the. stockolder is, a,, corpora~tion instea~d f al 1 ,indtvi ual,:the
same rule would be applicable. :

It is my opinion that contractors on Government construction
: m~ay have approved security outlined in any one ofthe three classes
: above designated and that two or more ,individual sureties are
acceptable in executing an individual bond and that stockholders,
either individual or as' corpo-rations,' holding, s't ock' in;'tjh. ,ontracting
c: ; om~papy, may. execute bonds if their assets, indepeildent of their
stock. ownership in the contracting company, permit them to justify
in twice the amount of their liability on the bond.

Approved:

: 0 ,0 fT.; A. :W4LTFRS, at i etar'
: FiXrst Assistanbt Secretra y. f ;f iA;<

[Vol..
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COPPER BELT SILVER AND I COPPER: WINING:COMPANY

Decided May 28, 1934

STATE SErxcTIoN-PATUNUT EQUivAiENNT-ArRoHRITY OF SECRETARY OF(VTHE INTE-
BroR-TERmINATioN OF JURISDIOCION.

Where an act of Congress grantihg public landsIptdgvides foraction by, the
Secretary of the Interior which is equivalent'to ithe granting'of a patent,

<such iaction by him ends the jurisdiction of his: Department.

PATENT-CANcELATIoi-SuIT rY DEPARTMENTh-ESSENTIAL.:

Suit for cancelation of ia patent will not be advised by the Department of
the Interior fierely because 'the patent Wds' issue'd inadver'teitly';'" but it
must:appear that some interest of the:Feddral Government or some' person
to whom it is under obligation has suffered by such 'naivertent' action:

MINE1AL LAN ,EssmErrInAs, TO'ENTRY.

Publiecland subject to entry as minetal must 'be,'free, open, "public land, 'and
-not legally reserved, appropriated, dedicated: to'any, other use or purpose,
,or otherwise legally disposed of.

STATE SELERTIoN-WHtN. EQuiiEs EsTABLISHED. GAorNsT THE.UNITED STATES-
EXPENDITURES IBY STRANGER UPON LAND ' FOLLowING CERTIFATION AND

:,STATE's APP5RovAL-NOTATION UPON OFICE REcQDS.-. ,

rEquities are not established against, the United .States ,by, expenditures on
lands in ignorance of the prior certification and approval, of selection
thereof by the State, the fact of such certification.'and approval being duly
noted upon'the local land office records.

STATE SELrCoTW-CERTIFIOATroN-SUIT TO CANCEL SELECTION-STAT OF
lImITATIONS.

It has' not been authoritatively settled that a suit, to. cancel a list 'of lands
'certified to a -State;.if ot brought within six' years from the date of 'certifi-
cation, or within sit years from the dateo'of discovely of fraud, "would be
barred by section 8 of the Act of March 3, 41891 (26 Stat. 11099), but this
statute has-been referred to by the Supreme Court- as, shpowig the purpose
of Congress to uphold titles arising under certification or patent after the
lapse of a certain time, and it has been frequently: held' that certification
of lists pursuant to similar grants is 1of the same effect' as" apatt."'

PATENT-PREsuMPTIoN oF REWTuLAEITY-PrcooF NECESSARY TO R EQUIRE-
MENTS TO EsTABLisH LAND AS MINERAL.

There is marked unanimity of opinion among authorities that to overeome
the bresumption that a patent to pubiie land was issued upon sufficient;

evidence, clear, uneqiuivocal and convincing proof must :be produced;,'and,
in consideration of the mineral character of the land, not only must it 
-satisfactorily appear that the land was kknown mineral land hat the time
the patentee's' rights would have otherwise vested, but it must be more

.valuable for mineral than for agricultural or other purposes.'

MINERAL LANDS-INDICIA OF PPRESENCE OF VALE DEPosITs-WHEN INSUFFI-
CIENT TO IMPUTE FERUD TO THE STArRL

Copper and iron veins exposed on the surface of land inducing a surmise that
they were more or less certain indicia of the presence of valuable, copper



476 . DECISIONS OF THE DEPARTMENT OF' THEINTERIOR [VOL.

deposits in underlying but unexplored formations -of limestone are insuf-
ficient to impute a fraudulent intent to the State to acquire valuable
mineral lands under selections made thereof under its grant of non-
mineral lands.

*:ICEs, Seeretarcy of the Inteio6r:

Oil February 15, 1932, there was filed what is styled petition for
writ of certiorari in behalf of the Copper Belt Silver and Copper
Mining :Company, which is in effect a request that the Secretary of
the.Interior exercise his supervisory power and cancel in part ap-
proved selections Las Cruces 09419, 09420, made by the State of New
Mexico under the provisions of section 7 of the Enabling act of
June 20, 1910 (36'Stat. 557-563).

The grounds assigned for taking such action are that the land at
the time of selection: was and is now valuable.mineral land and the
:certification thereof to' the State was through mistake or was 'pro-
eured by fraudulent misrepresentation as to the' character of the
land.

The dates :of certification by the Secretary of the lands involved
were October 5, 1914, and May 19, 1915. It is well settled that if
the granting act provides 'for other action by the Secretary equiva-
lent to a patent, such as the approval of a list, 'as in the'cases under
consideration, the approval ends the jurisdiction of the I)6partment.
Frasher v. O'Conner (115 U. S. 102) ; Henry Fay (32' L. D. 379);
Re Knapp (47 L. D. 152) ; Sewall A. Knapp (51 L. D. 566); West v.
Standard Oil Company (278 U. S. 200). A'nd it,' likewise, imports
that the necessary determination as to the. character of the land has
been made. ChAndeer v. Ciimet&HeclaMin. o..(149Th..S.79).

The Secretary is theref ore without authority to ,cancel the' selec-
tions, so that.tthe only-"question. that remains is whether, from the
'facts and circumstances disclosed by the record' and in the 'peti-
tioner's showings, recommendations to the Attorney General are at
this time advisable o institute suit to set aside the certifications f or
the reasons either that the certifications were procured by 'fraud or
issued by mistake.

It appears that one F. Muller, an employee in the office of the
Commissioner of Public Lands of the State, miade the, nonmineral
affidavits in. support of the selections in the usual form. The publica-
tion of notices of the selections were made in a paper published at
Magdalena, New Mexico, for the required period, but no one pro-
'tested against selection of the land here in'question. A 'mineral
examiner of. the Ceneral Land Office made. reports on June 29, 1914,
' that he had examined 'the land and that there were' no indicationis of
mineral thereon. The Geological 'SurveyI reportd that they had
no data indicating the' lands were mineral lands. The' selection lists
were thereupon cleared' for approval.
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In September, 191, H. W. MacFarren,'a ihiieral inspector of the
General Land Office,examined the lands'emhbraced in selections 09419
and 09420, and reported ;certain 'of the tracts included therein. as
mineral in character, among which are those hereinafter'tore par-
'ticularly described. His reports were received in the: General Land
Office on December 21, 1915, and .at later dates. Pursuant to instruc- 
tions i from the Commissioner' of the General; aLand OMffice. he made: a
more; exhaustive and detailed exanination, of. the lands "in October,
1916, and reported that the following described tracts were of kknow2n
'mineral character long prior to and at- the date of the approval of
the selections:V

Serial 0941'9-T:'T 2 S., R. 4 W.]: Sec. 9, Ei½ i SE/4l:N W 1/ SE1/4 ;
See. 17, lots I1 and 2, SE1/4 SW4,H St/2 SEA/4-.8-

Serial 09420-~T. 2 S., R. -4 W.: Sec. 19, all except lot 10; Sec. 20,
:N%/ 2 N1/ 2 SWI%, SW%/4 SWI/4. .

With the approval of the Commissioner, the State officials were
approached with a ' view of obtaining a reconveyance to 'the United
States of -the above deseribed tracts and they- were' advised as' to
the facts'disclosed by the' mineral inspector. Nothing definite re-
-sulting from these negotiations with the .Stat6 officials, and after a
considerable lapse' of time, the Attorney General,' on' February 11,
1919, was requested ito bring suit to set' aside the certifications. The
Attorney' General requested addition'al data as to whether 'aniy o f
'the land had been sold, and pointed out that-a suit 'against the ,State
woiuld have to be brought in' the' Supreme Court .of the 'United
States' He: further' inquired of the Governor of the State' whether
the' State would be willing to reconvey the 'lands' to the United
States. 9

In' reply, dated July 1, 1921, the Governor transmitted letterf
fromi the Attorney General :of the State,' which, in brief, expressed
'the ;opinion that the selections were in all' respects' regular ands
without any evidence -of fraud on the part of the selectig gagents; 
that the land, while' showing indications of mineral on the 'surface,
'disclosed n'othing 'sufficienit to show' thatdit' was' vahuable for "min-
erals; that the State should defend itself in any suit brought by the
United' States to cancel the selections. After exchangeof several
-comniunicationsg between the Department and the Attorney General,
the" latter, by' letter of January 30, '1923, observed that it was a
grave and serious' 'matter to charge the State with fraud, 'and con-
eluded by saying: '

All things considered, I think it inadvisable to go 'ahead with this suit, and
inasmuch as you (the Secretary) have indicated that it is not your intention
that I should go ahead unless I thought this -step advisable, I now beg 'to
inform you that .J am. strongly of: the opinion that this suit ought not to be
instituted. ' Accordingly the matter will be considered closed.'
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On February 17, 1926, the petitioner here lodged a, protest against
the selections andfasked .for their cancellation, claiming, as, it does

-'now, that it was the own er of 13 lode mining claims covering lands
in Secs. 17, 19 and 20, T. 2 S., R. 4W.; that~it had been .theoq.wner
of£,such claims fsince 19109 an&d had expended approximately. $7T0,000
in .: development. work -and had produced therefrom valuable ores.
:Similar .protests werefiled by.other mineral claimants.., Byvletter of

July-29, 1926, the Commissioner dismissed these protests,,expresming
the view, based upon certain language- of the :court in. U7njtd,•, &teqs
v. Carbon Co . ty. and Compaw et al. (9 Fed.: 2d,. 517., .518), that

Isection 8 of the act of March 3, 1891 (26 Stat. .1099),-. proyiding,
among other things, ;that no ,suit to vacate or annul patents, shall be
brought after six .years from the' date of the issuance of such patents,
applied to the certification of. lists ,under. State grants, and: as more
than 11 years had elapsed since: the eertifications, action to set aside
the !certi fletes was barred by ,the act.;

;The' petitioner-here.,protested to the President. The protest..was:
referred to thlis Department and in. turn referred to thechief of field
0 division. SThe~latter caus-aed afurther examination of the, land to, be
made by two. mineral inspectors, whose report contained the addi-
tionalbinformation that subsequent to the examination of MacFarren,,
the petitioner had suukia. shaft some 300;, feet deep. with several:

:d~rift~s..and,,tw, ,diamond. drill, holes, 1020 and ,8487 feet. deep. respec-
ti el.y, in which, high and low grade ore had been encountered; that
-,wo shipments had. been made in 1919 of ore, out of the shaft aggre-
.g~,ting. 4382 pounds .and ywhichcbrought a. net ,return of $2j19.22 .that
xino ,shipments, were, :made later because petitioner f learned, the land
was certified to the State. Further attempts to have the Statejre-
:convey title that it. might -enure to the benefit of the mining .claim-
ants. resulted:.in a letter: from the Commissioner of.LPub~ic Lands of
the State which.express d the conclusion (,that he was without power
to execute .such:.reconveyances. The Commissioner of the General
Land. Office in, sanction,ing negotiations to this end, by, letter ,of. Oc-
tober 25, 1926, .declined to make any furtherr recommnendations for
suit to set asidethe selections :

It appears that, F. Muller, who made the nonmineral affidavits and
TInsp ector Ja :a,e ,;.who made the nonmineral reports abovepmentioned,,
were both interviewed by the.chief of field division, who reported that
Muller, said he, saw no mineral on the land, though. he admitted. he
bad not certainly identified it by the monuments of public slurvey;
,that Jaffa was willing to concede ,that he might have been misled in
his ideniicaii6n of the land. embraced ' in., :the selections, and
exiamined- the, wong land. . . .

It, has .been a. long' standing rule of the.:;Department that a- suit
for cancellation :of a patent will not be advised byit meniely'beca use

[ VoL.
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the patent was, inadvertentlyissued.; but it must appear that some-
interest of the Government, or some party to whom it is under obli-
gation,<.has,;suffered.-by such inadvertent action. , rEiirs of C ae
(40 L. D. 623); Maiy. 'E. Coffin (34 L. Ix ..298). .The. :petitionert
nmakes no caseq ,showing, aly duty. on the Government to prosecute a

suit in its behalf. -The petitioner does, not pretend that; it initiated
any rightsunder.the~mining law to the land it ,now claims' priori to
the approval or certificationiof 6the selections, nor that, it is, a suc-
cessor in inter to the owners of valid claims -initiated prior to, such
approval :or -certification. Moreover, affirmative ,evidnce :appears.
that, no. such lo atipqns existed.at such time in thereport ,of Macar.
ren, who 'stated.',that,,there was, but one subsisting: location.,withinr
the area ,:em braced Ain the, lands. particularly hereindesribedand
th~at is dshoyn, situated on .lands, other ,than tlhose. claimed' by peti-
'tioner. ,.The: land sought .to be entered upon. as mineral land.nmust
b frepe,open, pub liceland, and not legal-y reseryed, appropriated,.
dedicated to. any other use, or. purpose,, or otherwise legally. ,disposed
of. Lindley q, Mines, sections'.112, 322, and cases there cited;:

* Grassy Gdoh -Placer .(30 L D. 191). From all that, appears, the
petitioner's claims, were initiated after.legal title. passed to..the State,.
and it therefore h as no, valid: righs under, the, m ining laws.. Nor
will .:it do, to 'say. that petitioner, established, equities against the
IJnited States. because, it made expenditures and improvements in
ignorance of ,the, Sate-' title. . The fact of. approval,- and. certificqa-
tion'is noted :upon the.. ro ds'of the local land ,office,,and had it.
| made pl~rZ~opjer; ,nqi~nluiry.i ,as, to; ,the ~status of the. land, such; if act would
hae jbeenbrought,.to its knowledge. The inquiry, isjhtherefotre, nar-
rowed to .the question whether it is.:advisable to prose.qute .afsuit,.of
a-nnulment in jt.interest , o of the United, States alone.

It has, no~t- been, author 'atively. settled that, a suit: to. canel a, list
certified to the.,State, if not broughbt within six yearsfrm the date'
of, the.certification, of, the.list. or within six years fromn 'the date
Aof ,discovery otf.fraud;. would be. barred .by section ,8 of the act of
: :March. 3,. 9. 18a, :,sura., ,The. question was not .inolved in United'
States v.'Ca'qrbon 'o. ntaty n4 Covbpam y'supra.. Inreview ingthe
last -cited caase on ,certiorari, the, Supreme. Court found it unnecessary-
to decide'the:.quetion,. ,In( de'Pe nt. coat co C7ke. Co:np'ny etId. v..
United Stcates. et al.. :(274. U., S. .640, 650). The statute.has,. however,.
,been refg~erred to, by the Supreme .Court as, sho wing tle pprpose. of
Congress. to uphold titles arising under certification or palent after
the lapse of a.qertainjtime., United' States. v. linon9 St,: tefr
:R. R.. C, (16. U.. !. 463,' .476),;> Keporation Co. v. Unitd States
.(247 UJ, .. ;435,449) .:,i Andi~t ha-s been frequently ,heldthat certifi-
cationlof -.lists,.p.ursuant -.to, si~milar. grants is, of the same effect4as a
patent. a, 'See.-Lindley on..Mines3 section,143. There is then a ,.;serio.s
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question whether the suit urged in this case` would not be' held- to
be too late.-

Other reasons, however, of;more moment,;existfol not favorably
,entertaining the petition.:
* There is marked unanimity of opinion among authorities that to

overcome the presumption that a patent to public land was issued.
upon :sufficient evidence, clear, unequivocal and convincing proof
must be produced, -and, in consideration of th& mineral`:character
of the land, not only must it satisfactorily appear that the' land
was ;.known :mineral land 4t the time ;the patentee's' rights: would
have otherwise vested, but it must be 'more valuable for mineral
than ifor. agricultural or other purposes. D4efe6iidoke :v. Hawk (115
U. S. 404) Iron Silver Mihing Gob' V. vMiee :Sta'r Gold' 1& Silver
Mining Co. '(143 U. S. 394, 430); United States v.' Iron 7Sver
Miningi Co. (128 U. S. 6673); United State5s v.O r Pacifte R.:
Co. (93 Fed. 871), and cases: there :cited. IAs to the 'sufficiency of
the evidence ;-to show mineral 'of :;value, this expression of the Su-
,preme Court in Davis;Administrator v. WetbiWld (189 U.' S.507) is
frequently quoted, i. e., "there -are vast tracts§ ofi country in the-
mineral States which contain precious metals in ssmall quantities,
but not to sufficient extent to justify the' 'expense of their exploita-
tion. RIt is not to such' lands that the term 'mineral' in the sense
of the statute, is japplicable.": As to the point of' tim6 ito which
the inquiry should be addressed as to :the condition and character
of the land, it must be when all the hecessary requirements have
been complied with by, the person seekihri title.; no: change in such
conditions f subsequently occurring can -impair or 'in 'any manner
:affect his rights. Wyoming v. United States (255 U. S. 489, 503).
The information gathered by MacFarren and 'presented in his re-
ports furnishes the only illuminating- data : as to mineral condi-
tionis at the vital date. He secured affidavits from old; miners and
prospectors at Magdalena, who accompanied himjto tthe ground,
which are to the efect that the conditions: discl~osed at*the time of
examination by him were the same as had existed for some years
previously. The allegations in petitioner's showings add little to
the specific evidence obtained by MacFarren. Biriefly summarized,
-the reports of MacFarren are to this effect: that the land lies about
11/2- miles from Magdalena,' amining and stock-raising center; that
the land 'is rough and hilly,'nontillable, hut could be classed as
second- or third-rate grazing land; that the -land is covered by an
andecite flow, with narrow; fissures generally trending southeast.
and northwest, which isfseveral hundred 'feet:--in depth,'and under-
lain by' limestone; that in the fissures i'ealcite and quartz were
deposited; that at numerous places' along 'these fissures old pits
and cuts of. small; prospecting type had been made, exposing veins

IVrOU
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of miner-al,:rock in pl aceshowing cOpper carbonates in":the; veins
and on the dumps, which on 'assay showed' values in copper, silver,
gold and other metals, some of the' copper, ore being of commercial
grade; that the openings were large and the copper carbonates so
conspicuous and of. such viyid- color that no one observing could fail
to note the mineral indications.

The mineral examiner: wasi.of,-the opinion that certain of the
copper veins exposed would ~pay if worked, but, if this. were not
true, ,that if followed down below the :.andecite capping into the
limestone, where mineralizing solutions would have a chance to
enrich that deposit,.big deposits of, copper mineral would be found;
tthat between 1880 to 1890 silver ore had been mined: and shipped
but that the copper was discarded asa negligible.: The affidavits
secured by him were more or less corroborative of the facts and
of his m Dpinion. ;In the reports it is jhowever. admitted that.the
State. could probably show.. that there was no mineralt activity or
'bona flde mining at and after the time of selection; that the veins
'are narrow 'and never' had been worked at a profit; that the min-
eral had been 'known for thirty years but there had been no recent
work and only one location; then 'subsi'sting, aillof' whi could be
urged. as. showing th at the miningtventures..as a. whole. were un-
profitable and, had been ;abandoned.

Taken as a whole, the reports: of'MacFarren as to known conditions
depict a not unusual 'situati'on iof rich seams and samples, but pockety
deposits with no valuableore b'odies'left of such extent or continuity
as would pay qtoexploit. ''

The: geologic. surmise by th.e inspector,, MacFarren, and certain
mining men that the :copper and iron veins exosed on the surface
were niore or less certain indicia of the 'presence of valuable" deposits
of ~copper in underlying kbt unexplored'formations '6f 'linestone is
anA opinion as, to which fair imi; s might 'diner, and 'insufficient to
impute a fraudulent, intent, by the, State to acquire valuvable ineral
lands under its-grant, and there' is no' other evidence disclosing such
an intent. Another consideration- 'and 'one mentioned in the memo-

-randa submitted: by' the Attorney General in support of:: his con-
esion not to bring. the suit, is not, without 'weight, -That is, that
the cancellation of the lists would restQre the land to the mining law
,and.enable private parties to acquire, it at a nomiinal price and result

no substantial; benefit to the Government. Upon restoration of the
'land,: the present: petitioner, under present departmental rulings,
could regard his rights as attachiang eo irstqnti, and in effect the suit
would be one in behalf of. private parties tqow hor the 'U, ited. States
is under no obligatipn.

For the reason above stated, the petitionis . .
Denied.

182662-34-Vol. 54 31
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. SUSPENDING.ANNUAL; ASSESSMENT WORK ON!MINING:'
-CLAIMS-ACT -OF M]AY 15, 193.4'

[Circular No. 1325].

DEPARTMENT OF THE INTERIOR,
&EINER IGLAND' OFFICER

0 t;|f ta E -- :: ' -^ Washigton, .a C., May 29, 1934.

REGISTERS; UNITED 'STATES LAND -OFFICES

For your information, and in order that you may informhinquirers
relktive 'thereto, your attention is called to the act of May 15,1934,
'Public No. 22G6, pr6vi'dini''Tor 'the susp'sion of annual' assessment
work .on mining claims' held by lbcation in the United States and
Alaska, and readig 'as follows:-

Be. it, enacted by the Senate and Hoi4se of Representatives of the United
States of America in Congress assembled, That the provision of'section 2324 of
the Revised: Statutes of the United 'States, which requires 'on each mining claim
located, and' until :a patent has been issued therefor, not. less than $100 worth
of' labor to be performed or improvements aggregating such amount to be: made
each year, be, and the same is. hereby,: suspended as to all mining claims in
the United States, including Alaska during the year beginning at 12 o'clock
meridian July 1, 1933, and ending at 12 o'clock meridian July 1, 1964: Provided,
That the provisions of this 'Act shall 'not: apply in the case of any claimant not
entitled to exemption from the payment of a Federal income tax for the taxable
year 1933: ProvidedS further, That every claimant of any such mining claim,
in order to obtain the benefits of this Act, shall file, or cause to be filed, in the
office where the location notice or certificate is recorded, on or before 12 o'ciock
meridian, July 1, 1934, a notice of his desire' to hold said mining claim under
this Act, which notice shall state that the claimant, or claimants, were entitled
to exemption from the payment of a Federal income tax for the taxable year
1933:' And provided further, That such suspensionI of assessment work shall not
apply to more than six lode-mining claims held by the same person,. nor to more
than twelve lode-mining claimsd held by the same partnership, association or,
corporation: And provided further, That such suspension of assessment work
shall not apply to more than six placer-mining claims not to exceed one hundred
and twenty acres, (in all) held hby the' same person, nor to more than' twelve
placer-mining claims not to exceed two hundred 'and forty acres (in all) held
by, the same partnership,; association, or corporation.

Attention is called to the fact that this act applies only to claim-
ants who are exempt from' the payment 'of a Federal income tax for
the taxable year 1933, and who file on or before 12 o'clock noon July
1,1934, in the' office where the location notice -or certificate is recorded
a notice of their desire to: hold the claims under the act. 'The notice
'so filed should state that they Were entitled to exemption from the
payment of a Federal income tax for the year 1933.

It is to be' oberved that an individual who' files such notice is not
entitled to exemption from performing assessment work on mnore
than six lode claims nor on more than six placer claims not' to exceed

[YVOl.
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120 acies:(in all-), 'an4 that a p'artnership, assoeiation, or corporation
is not entitled to such exehption on miore:thaii -twelve` l6de, clains':
nor, on more than twelve; iplacer claims not to exceed two hundred
and forty acres (inall)

FRED W. Jo1NSON, Coinibnioner.
Approved:

T. A. VWALTERS,
First 'Assistant Secretary.

PRIVATELY OWNED LANDS IN YOSEMITE' NATIONAL PARK

Opinion, June 1, 1934

YOSEMITE. NATIONAL- PARR-FEDERAL JURISDICTIoN-LEGISLATIvE ACTS.

The basis and extent of the jurisdiction of the United States Government
, over, privately, owned lands within the Yosemite National Park are estab-
:lished by the Act of October 1, 1890'(26 Stat. 651):; Act of February 7,
1905 (33 Stat. 702).;. Act of June 2, 1920 (41. Stat; 731) ;. California; Laws
of 1919, chapter. 5L-

YOSEMITE NATIONAL Pw-eJRrsDIcTioIN-POICING AUTHORITY.
:The power of policing privately owned lands within the exterior boundaries

of the Yosemite National. Park is incident to the cession of exclusive juris-
diction over said lands made to the Federal Government by the State of
California, no exception as to, jurisdiction over privately owned lands
being made in said cession.

YOSEMITE NATIONAt PARK-LEGIsLATIVE AND ADMINISTRATIVE CONTROL OF CON-
DITIONS ON, PRIvATELY OwNED LAND WITHIN -THE PARK.

Under the Act of June 2,-1920 (41 Stat. 731) -and regulations issued pur-
suant thereto, there are provisions for proper control of unsanitary con-
ditions, disorderly conduct, the carrying of firearms, keeping of domestic
'animals, etc., on privately owned land in Yosemite National Park.

FAHY,. Acting Solcitor'::
My opinion is requested upon certain matters set forth in a letter

of the Superintendent .of the Yosemite National Park, transmitted
for consideration: by the Director of the National Park' Service by
letter of September'27,: 1933;.

The letter of the Superintendent mentions certain unsanitary con-
ditions :'updn: privately .owned lands' within the boundaries of the
park. 'In some cases latrires are insufficient and not properly dis-
infected. Goats, hogs and chickensare allowed to run at large.over
certain camp sites.. The-Su-peiintendent inquires whether he has the
authority of a public'health officer to abate such public nuisances on
privately: owned lands.
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H He also asks certain other questions concerning, rights and priv-:
A, ileges of persons occupying private lands:. .

.a. 'Are such land owners entitled to keep unsealed firearms on their proper-
ties? If so, should they report them for sealing when' they 'leave the boundaries

: : of their lands to enter Park lands?
b. Are the owners of private lands 'entitled to. keep any number of dogs and

cats bn their property?
C. May owners of private lands maintain boarding houses, stores, etc.?
d. May they engage in transportation business, particularly the rental of .

: :: horses and pack animals?
e. Should special consideration be given to owners of private lands who wish

to enter or leave the Park?
f. Art owners of private lands privileged :to stage noisy parties or comport

themselves more roughly than regular Park visitors?

All of these questions are indicative of the general uncertainty
concerning the basis and extent of the authority of the Secretary of
the Interior and, of the Superintendent of the park to exercise the
power of policing privately owned land included, within the exterior
boundaries of the Yosemite National Park.,
* There are two preliminary questions involved:'

1. What is the basis and extent of -the jurisdiction of the United
States Government over privately owned lands within the Yosemite
National Park?-

'.2. To what extent has this jurisdicihon been exercised by
Congress?

I. JUTRISDICTION..:

* In 1890: Conllgress' withdrew from settlement certain tracts of pub-
-li land in California, and designated 'these tracts as forest reserves
(26 Stat. ' 651).' Att that time entry had been made upon certain
parts of 'these lands, and the rights of those who' had entered were
specifically reserved. ' I'n1905 a portion of this forest reserve was
set aside 'ais the Yosemite National Park (33 Stat. 702).. However,
it was not until 1919 that exclusive jurisdidtion' 'over this 'property
was ceded byv. California to the United 'States (Xalifornia Laws
1919; c. 51) and accepted by Congress (Act' of June'2, 1920, 41 Stat.;
731). ,By the act of., cession the United States was given. exclusive
jurisdiction over all of the territory included'in' the tracts of land.
which had previofisly been ,set aside for park'purpos'es by the United
States. No exception from this jurisdiction was made in favor of.
privately owned lands. In" fact, the grant itself- would seem to
imply that jurisdiction over such lands was intentionally ceded, 'sin ce
the State specifically reserved' the right to'-tax' the private property.
of individuals 'residing in. the park, a reservation' which would not:
have been necessary if jurisdiction over the privately owned; lands
had been retained.

['V~l.;
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..-The Suprtsne'C6iurt. of the United States has held thadtlasimilar
cession conferred jurisdiction over a railroad right of -4y which
traversed the reseryvation:.:.. United States v.. Unzeu'ta, 281 U. S. 138
(1930)). The Court there said:

We come to the q~uestion W hetr the jurisdiction over the reservation cov-
Lered the right of way whhih Congress bad granted to the tailroad company.
There was no express exception of jurisdiction over this right of way, and it
ean not be said that there. was. any necessary implication creating such an
exception. -The proviso that the jurisdiction ceded; should continue no longer
than the United States shall own and occupy the reservation had reference to
the future and cahhet be regarded as limiting the cession of the entire- reser-
vation as it Was known and described. As the right of way to be located with
the approval of :the Sedietary of War ran' across the reservation, it would
appears to be impracticable .for the State to attempt to police it, and' the
Federal jurisdiction may be considered to be essential to the appropriate
enjoyment of the reservation for the purposes to which it was devoted. There
is no adequate ground. for cutting down the grant by construction.

While the grant of thexright of.way to the railroad company contemplated
a permanent use, this does not alter the fact that the maintenance of the
jurisdiction of, the United States over the right of way,: as being within the
reservation, might be necessary in order to secure- the: benefits intended to be
derived from thereseirvation..

In Curtin v. Benson, 222 U. S. 78 (1911)', the Supreme Courtl con-
sidered the powers of the Federal Government to restrict the rights
of:,, private Nowners to .pasture their cattle -upon. their land located
within national park limits. - The Court determined that theorestriez
tions imposed'dehprived the; owners '-of the use of their property, hilt
did' not holdthlat the United -States lacked jurisdiction' to impose
proper restrictions. It was there stated, at page 8:,

On the merits of the case we may concede, arguen-do, as contended by-the
-appellees and disputed by appellant, that the United States may exercise over
the Park not only rights of a proprietor but the powers of a sovereign. There
are lim:'itations, 'howe er upon both. Neither can be etercised to' desioy essen-
tal uses of Ptivatd ptoperty:' ':The right of appellant to pasture his cattle upon
his land and the righti of aceess to 'it are of the very essence of his proprie-
torship. May conditions be put upon their exercise such: as appellees put uponi
them? In answering the -question we shall assume, for the- time being, that
-Benson has intdrpreted correctly the regulations of the Secretary' of the
interior. His (Benson's) order is not, it will be obseived, a regulation of the
use- of the land, as an order to~ fence the lands- niight be, but is an absolute
pr~hibition of use. 1 It- is not a prevention of n misuse or illegal use but the,
prevention of a legal and essential use, an attribute of its ownership, one which
goes to, make up its essence and value. To take it away is practically to take
his property .away, and to do that is beyond the power even of sovereignty,
except by proper proceedings to that end.

On the basis of -the act of cession, and the two cases just cited, it
appears that the United States has governmental jurisdiction over
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* all properties within the exterior boundaries of lthe Yosemite Na-
tional Park. .

. Ex: -ERcIseOFJURISDICIOT.-

Congress has provided that three distinct groups of statutes and
regulations shall be effective ,WIthih theprk:: .' -p

First,;the criminal laws of the United.States, applicable generally'
to places under the soleo and exclusive jurisdiction of the United
it: States, are declared to be in force (41!'Stat. 781). These laws relate
principally to serious offenses, and' definie particulat Icrimes in the
* punishments impnosed therefor. They have no appication to the
practices about -which the Superintendent makes inquiry.

Second, in accepting exclusive jurisdiction, Congress provided:

If 'anyyoffense shall be:committed in the Yosemite National Park * * *

which offense' is not prohibited or the punishment is not specifically provided
for by any law of the United States, the'ofender shall' he sihject to the same
punishment as the laws in the State of California in force at the time of the
commission of the 'offense in, said State. (41 Stat: 731.),

Third, the Secretary of the Interior has been authorized 'by ConY
gress to issue appropriated rules and- regulations 'for 'the use: and

*, management of the park. This authority isa84t1fdrthliin two acts of
-Congress. The first reads:' :i e j .

* The Secretary of the Interior shall make and publish'such rules and regu-
* lations as he may deem necessary or proper for the use and managemrent of the

parks, monuments, and reservations' under the. jutisdiction; of the NationIal
Park.Service, and any violation of any of the rules andregulations.,authorized
by this section and sections 1 :and 2 of this title shall be punished by a fine of
not more than $500 or imprisonment fdr not exceeding six -nonths or both, and
be adjudged to pay all costs of the proceedings (39i Stat: 535, as amended by
.41 Stat.J731).

The second reads:

That the Secretary of;te Interior shall make and publish ::such general rules
and regulations as he may, deem necessary and proper, for the. manaagement and
care of the park and for the protection of the property, therein, especially for
the preservation from injury or. spoliation.of all timber, mineral deposits other
than those legally located prior to the, passage of the respective Acts creating
:and establishing said parks,, natural curiosities,. or. wonderful objects within

A said, parks, and for the protection of the animals in, the parks from, capture, or
destruction, and to prevent their being .frightened .or driven from the said
parks; and he shall make rules and rekulations governing ,the taking of fish
from the streams or lakes in the. said parks or either of them, (41 Stat. 731).

In accordance with atithority so granted; rules and -regulations
* 0' it have been adopted by the Secretary of the Interior with' respect to

the management of the park. The most recent revision' of these
rules was approved on December 21, 1932. Consideration will be
given to certain of these rules in considering the questions asked by
the' Superintendent.
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The procedure for ::enforcing the applicable 'statutes; and 'rules
governing the iparklt. is '.also-provided, ;by the statute '(41 Stat. 1731).
In: the first place, the United' States ;lDistrict- Court for' the: North-
ern District of California is authorized1to appoint a. commissioner
who shall hav juurisdiction within, the park to heart, and. act upon
all complaints made of .any -violations of law or ' of th.e :rules and
regulations.' . This commissioner may try .persons charged, aand im-:
pose. punishments subject to an appeal. to the United. States Dis -
trict Court for the Northern District Qof California. -He .may 'also
issue: processes for the; arrest of: any -persons. charged with criminal'
offenses., It is further: provided, "but nothing .herein contained
shall be so construed; to prevent the arrest by any officer . or em-
ployee of the Government or .any person employed by the United'
States,. in the policin4g of :.suchl reservation: within the boundaries
of said: parks,; or ,either; of them, without process of any. person
taken in the :act- of violating, the law or this act or the regulation
prescribed by said Secretary as''aforesaid'?'

III. APPLICATION: OF THE FOREGOING TO SPECI i PROBLEEMS RAIsED

BY THE SUPERINTENDENT.

a. Unsanitary conditions:
No provision in the Federal statutes' nor -in the rule's and regula-

tonsjssuwd by the Secretary. ofthe Interior would appear to deal
specifically with the unsanitary conditions complained of by the
Superintendent. Therefore, recourse. should be takenX to the appro-
priate California statute. dealing with public nuisances (California
Penai Qode, sections' 370, 372). JProsecqtions for unsanitary condi-
tions under this statute may be undertaken before the commissioner.

b. Firearms:
Paragraph 5 of rule 4 of the regiltuiions issued'by the. Secretary

of the Interior Fprovides,: "irearms are prohibited within the Park
except upon wrri~t~ten :p~ermission of the Superintendent. Visitors en-
tering or traveling .throigh the Park to piaces beyond shall, at en-
trance, report and surrender all firearms * * * in their posses-,
sion to the first park officer, and in proper cases may, obtain his
written permission to carry them through the Park seakd'. * * 77

A noteto this section reads:, "This act, .(41 Stat. 731). by its terms
appli~es to all lands wvithin said Park whether in jblicor private
ownership." This regulation appears to.be well within the powver of
the Secretary. of .the:Interior to make rulesfor the proteqtion. of the
animals in the park .from capture or destruction, and is, therefore,.
prbably valid.'and enforceable.; The.,statute provides, for a.$500
fine or-imprisonment not exceeding six ,months,,or both, for violation
of such regulations. ' ,
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0 <. :Dogs' and: eafg 0' '.ts'' ';'''''''it!"'' :-',.'.' 0-''

.Rule- 14'pvid.es '~ Dfogs and cats ar~e .prohibited on government
lands. in the''Parkr'except 'that' upon v;ritten' permission, of' th6
Superintendent-, secured Cupon. entrance,.' they may be; transported:
ovtero-thiighro roads by persons-.passing through thle Park- provided
they are kept under leash,, crated, or othetwise under: restrictive
control of£thep.owner at all times while ini-the-Park:. e:* b".2" This
does not -prohibit the. keeping of dogs and' actse upon private lands,
nor is there;.anyv Federal. or California statute. a'plicab-e' to:the. sitia-
tion. It. is 'suggested that if fthe Superintendent wishes& :authority;
to limit the: number of these animals; he; draft what he considets
to be an aplpropriateregulation for submission to the Secretar'y.I

: d. iBoardingl'honses and~stores, e~tc.::
There. is rio applicable: reigulation ;or .statnteX. Moreover,. the

authority 'of 'the, Secretary of ' the Interior is to approve "rules; only
for the specific .purposes 'of 'protecting the: piropert' -andf wild life
in the park. It is, theref6re,. doubtful whether a rule or regulation
restricting the right to operate boarding houses can be 'adopted,.
and This i 'i paricularly true in view of th6e decision; in -Curt v.
Benson, mpra, which -held that tho& Scretaryxyhas no power to issue
regulations which destroy " essential uses of', private property."

e. Paok animcdls and horses: .
The .Secret'ar y jro as no power to issue ru es an regula-

tions restricting the rights f ipriv' lae ' ' keeps and reng
horses and pack an1imls rupn tiir; own 'properties., However, the
Secretary does have power'to limit the'tinsei of such renehorses and
pack animals upon Governent'lands ,within''the park boundaries.
If fthe Supeinfehdent 'deresl'the 'poWer to restrict'the 'use' of such
animals' upn the Government lan s, it is suggested tat' hedraft
appropriate regulations for submission to the Secretary.

f.. Rigyht r~$ .piav!te. laci n o'w'ners to enter or, eave thei. pq'rk: 
The right bfjfie' land own 'r of readyr access td 'hlis property has

been held by the Spreme '(ourt to be'"of the very 'ssence of his
proprietorship." tnd er that decision no' rest'riction mat' be' placed
upon that right. ' " " '

: . l: order4 condeut.:
Rule i9 ~provides':. " Persons 'who render Pthemselves tobnoxious :by

disorderly conduct or bad behavor :shall 'be subject to 'the punish:.
ment heieinafter prescribed for violation of' the 'foregoing regula-
tions and/or they maybe 'suimmarily ' remove'd from n the Park by: the
Superintendnt.' It is doubtful whether the'irule-nm'kmng power 'of
the Secretary .of the Interior 'extends to disorderly 'conduct upon
private,. lnds which does :not'directly affiect theuii'se of ,the park or:
:resltff, destructionof itg'haturf bdau tes 'or animal lif& ;There-
fore, it is suggested that disorderly conduct should be prosecuted

MY.,l
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under the applicable !Calif oniia' Ptatute, lCalifornia Ptenal Code 1931
Section: 4B15. 'Although. the& statute 'is a State' one; the& prosecution
may be bi'ought before the commissioner under the'statute 'referred
to above.:? t ;d::: ;: .f 0e :0 

Approved, June 1, 1934:
COsAR L. CHAPMAN,

Assistant Sccretariy.

UTAH RAPID TRANSIT COMPANY AND ;UTAH IDAHO CENTRAL
::t;fE -. 00 ;d '0RAILROAD C'OMPANY - :-::

Opinion, Je 5, 1934

TRANSPOTATCOMMON CAM ERs- AAAG O G O V E r N RE SN T
FREIGH'-Auropiu 0or Exeunvx vDSPAIMENT IrA S.

The head 'of an' Executive Department 'f the Federal Government is author-
ized to enter into a contract for transportation of Government freight over
the lines of 'a common carrier at a i rate lower than that in:.the schedule
filed with the Interstate Commerce Commission- ...

TsAusposTVrnoN-FnuimnT-4nva',sING FOR; COMPrI~TnI B ExGnr-7SsczION,
3709, Rrvrsxn STAmTuES-AruTHono or FEDERAL Or S.:n;s.

.In the carriage of freight by, use -of railway lines, the, provisions. of Section
3709 of the Revised Statutes of the United States, requiring advertisement
for' competitive' bidding, have not 'ben held applicable to purchases and
other contractsmade or entered into by Federal officials,

FAHY, 2Acting Solicitor:'

You [tlhe Secretary of the Interior] .have .asked for my° opinion
concerning the validity, of a draft, of contract :po to be entered
into by the United States with the Utah Rapid Transit Company and
the Utah Idaho .Central Railroad Company, both corporatio nsof
the, State. of Delaware,, in connection withe Ogden Rir project,

XJ~th. :, Q : ;:- .- , ,. G: , nee . oi~ ,e. ,: . ' , 90 . P.0., ;. . . 0 Utah. 
Two questions arise,, regardingthe validity of the contract; first,

has the Secretary_ of the Interior authority-to, obtain a rate for
transportationof. Gpverment freight over thev.lines j f facoon
carrier which is lower than the rate in the schedule tiled with the
Interstate.jCommnerce,,,Com.mifsio, and secopnd, is the Secietary of
the Interior compelled to advertise, pursuant to section 3709, Revised
Statutes, and., accept the lowest bid for tranpprtation of material
by freight?.

The project consists of a dam, reservoir, canals, pipe lirnes, roads
an~d. appften.,a v wor a~n~d the cjonst~ruit~ioh; 'wijlt..,' r equire the, move-
,ment: by freightof .,a large tonnage'of aterials andequipment.

The railway line of the Utah Rapid, Transit Company, which
is a wholly-owned subsidiary of the Utah Idaho 'Central Railroad
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: Company, extends for a -p~a~r~t:.of its len through. the reserv~oir
site of the principaL reservoir of the , proj ect alnd.it therefore becomes
necessary .for, the United States to :arrange for the. acquisition of the
right of way and railway lying between the dam and the ,highest
line of flowage. The companies are willing to abandon the line
from Black Rock Point, below the dam, to, Huntsville, Utah, above
the area to be flooded. As partial consideration for the abandonment 
of the line in the reservoir site the United States agrees that it will
ship certain freight required in the construction of the dam and
irtigati6n woroks -over ;the-' railroaid. company's. lines at rates fixed
in the contract and deemed:.ifavorable.to 0the United States. The
rates set forth in the contract are more favorable than those which
are granted to other.shippers, and- they have not been fixed by
competition although in some respects competition by transportar7
tion with trucks might be possible.,.

The records in the case indicate that, the field. officers secured
estimates: of rates for transportation lby truck of the materials :that
must be transported to the vicinity-of the project works and* that
the rate obtained is actually'lo-er by 'railway than it would be
by' truck, with the possible exception of the haul to Ogden 'from the
mouth of the canyon.

The contract provides that the railway companyS will] a4ndon its
lines within the reservoir site in: consideration. of certain payments
to be made. By paragraphs 9 and 10 of the proposed agreement..
the United States agrees that it will ship the materials used in the
construction of the works at rates specified, where in the opinion of .
the contracting officer of 'the 'United' States -itf- is reasonably and
conveniently possible to do so; xwith due regard to the proper carry-
: ing onf of ithe work and td the spirit of 'the contract. The United
States also' agree's 'that materials shipped biver the' Oregon Short,
Line Railro'ad Co nipany line' 'from' points north ' and west of OCgden
will be routed over the contractor's line, provided, hoAiever, that
freiyht d8st'sare fnot to be' inreased breason dof routis wader
this sentence. 'By paragraph 10 of the contract, rates for movement
of material overkthe bompany's lines are set forth in detail.

The right of the United- States to contract with 'a railroad co6m-
pany for rates' differeiit from those pfiblishid' and filed with 'the
Interstate Commerce 'Comiimission is 'derived' fro'm section 221of the
act of February 4, 1887 (24 'Stati 379-8t).' This section provides
in part as follows,:'

Sec. 22-That nothing in this act shall apply to the carriage, storage, or han-
dling of property 'free or at reduced rates for the 'United' States, State, -or mu-
nicipal goieinments, or for charitable purposes; or to or fromn faitO and exposi-
tions for exhibition thereat,. or 'the. issuance of mileage,' 'excursion, orv.com-
mutation passenger, ticketss o ;.tVt;.-. 'I .: ...0*i .. 



54]. DECISIONS OF ,THE DEPARTMENT -OF THE INTERIOR 491.

This. ise quoted from; the act -ereating .the Interstate -Commerce Comr
mission and has been carried into the existing law as part of Section
22, title 49, United States: Code. The' Bureau of Reclamation in
carrying on its constructi'n work in the western States has made
miany contracts with railroads in which the rates were less than those
filed by the railroad,.cqmpaiies with the Interstate. Commerce Com-
mission. In the contract dated August 1, 1930, between the United
States 'and the Los A geies and .SaltjLake Railroad 'Conpmany, a sub-
sidiary of the Union. Pacific Railroad Company, the Secretary of. the
Interior secured an 'agreementt for. the transportation of material for
Boulder Dam at.:rates below those established for other shippers for.
similar materials. It is my opinion that the authority of the. Secre-
tary of: the Interiorjto contract for freight ~rates for moving mate-
rial is unhaimpered by the law.
'-With' respect to the 'second 'question, concerning the necessity of

advert isements to secnre competitive bids for moving freight where
railroad facilities are available, no court decisions, have been found.

Section 3709, Revised Statutes, provides as follows:
See. 3709. All purchases and contracts for supplies or services,in- any: of the'

Departtments. of the Gqvernrent, except for personal services, shall be made
:by .adveitising a sufflcient'time previously for proposals respecting the same,
when .the. public exigencies do 'not: require the :immediate delivery of the arti-
cles, porprormanpce of le service When immeldiate delivery or performance
is. ieq 1ed ' the public eiigency, the articles or service required may be
procured bopn purchaseor contract, at the places and in the manner in 'which
such articles are usually bought and sold, or such services engaged, between:
individuals.

: :+ Thisprovision Xof.the' la; has not been considered applicable
.either by the 'Coihptroller-'General or the administrative officers' in-
0 the movement of .freight by use of railwiay lines. It is. believed that
shipment of. gbods cn -be' made by rail without advertisement as
:maximum rates are: fixed by .competent :Federal or State authority.
A lesser rate, may be obhtained by an a;dministrative officer, but the
rate' cannot be' in . excess: of that fixed by.r competent authority. ex-
cept:for special. services rtendered (19 :Comp Dec. 725).

It is my jopinion .tha't ll of thlieprovisions of the proposed con-
tract are valid. The reasonableness of the contract is for adminis-
trative determination'. ,

Approved,, June6'5-,1934:
HAROLD L.J Ions, . . : i '

Secretary. of the Interio and 'Federal Enegency Ad-
-r7?nstrator of Publbc Worksli r 
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TRANSFER OF ADMINISTRATIVE JURIS:DICTION'~ O:VER; 1BEDIJ:OE'S
0; 47 - : i : ;ISLAND

Opi: ori Jue 5, 19.4

JTRIsDIOTIoN-OEsSION OF LAND BY STATI-TIT3iF or UNITETD STATES-INTER-

DFPARTMENTAL TRA]NiSFERt FOR 'ADMINISTRATIVE PURPOSES-BEDLOR'S iSLAND.

0 The title of fthe Unitedf States to Bedloe's Islnd, acqired by cession from
,the State 'of New York, 'is ,ot affected; by an interdepartmental' transfer
of that 'island from the administrative jurisdiction of the War Depart-:
ment to the administrative jurisdiction of the lDepartment of the Interior.

JURISDIOTION-OESSION BY STATE TO UNITED STATEs--ADMINIsTRATIVR oNTROn-

RWKVTTER.

The ciretumstanees that lands;'eded by 'a State to the IUnited States were
ceded ini contemplation of their devotion to a particular use, and for a
considerable lengpi of,. time were so devoted, do inot.> warrant. the infer-
ence that upon the termination of such particular, use or the substitution
of.other uses,;title to the land reverts to the State, the cession:containing
no such reservation.:

JEISDIaTION-EssION BY STATE TO UNITED STATES-FORCE AND EFFECT OF

; LEGISLATMVE ENACTMENTS.

E:xpress' eactments of a State legislature recognizing jurisdiction in the

.United States over landsceded by said State to the United States counter-
vail mere inferences that the. State granted only a qualified fee in the
:lands, under which title thereto would revert to the State in= the event

said lands were employed for a use not origiriaIly 'cntemplated, or their
administration transferred to another Federal Department.

., di * trt i o t i'] , t-a ; ; R... ,

FAHY, Acting Solicitor;,

Yorou '[the Secretary of the Interior] have 'requested. mmy opinion
upon the legal-effect of a proposed transfer of Bed6loc's -Island from
the' administrative .jurisdiction of: the 'War Department :to: the
jurisdiction ;of.the Department-:of the. Interior. :This question has
arisen as a result of a'suggestion made by the Secretary of the
Interior to the Secretary of War, under date of November 11,: 1933,
that they jointly recommend 'to the President that Bedloe's Island
be abandoned "by the military and transferred to:-this ~Departent:
as an addition'to the Statue of .Liberty National Monument, which
is located upon the island.'.

The Secretary of War was of opinion that, if the'military 'use of

the island should be abandoned and the proposed' transfer'eeted,
title fto and jurisdiction over the island would' become: lost to the

hUnited States' and would 'revert to the' State of New York. For:
this reason he declined 'to co'ncur in the prbpdsed` recommendation.

It is my opinion that no such loss of title and jurisdiction as
the Secretary of War has anticipated would 'result from the pro-
posed transfer.

[VA
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By Act, of February j5, 1800, the NewYork, -egislature ceded ju-
risdiction over Bedloe's (sometimes "Bedlow's, "),-llis:; (sonetimes
0 :"Q2yst~er '9 , andGoernors Islands, all located in.N;ew, Yk. Harbor,
to the United, States. No limitation was plaea, upon the, cessioni ex-
: ce pt a, reservation to the ,tate of the right to, serve processupcon the
islands. No -mention: was. made .of .transfer of title to the- United
States. However, tle, subsequent course of legislation inNe wTYork
, rVeyeals numerousl qojnirnmations and interpretatiaons,,of the cession
as, a cession, of title -as well as of j urisdiction.,

;By, At: ,of May 7, 1880, New York ceded to the United States all
right, and title, of the State, tothe submerged lands, " adjacent and
, contiguousto' the -lands f- the United, States [emphasis. added]
:; 8,;, ,* .. at GQoverinors, BRedloe's, Ellis' and David's Islands ". It
was further provided in the same statute that :the, cession, thus ef-

- fected should " continue no longer than the- United States sk-al own"
[emphhasis added] both,.-the uplands and, the submeged lands of the
said islands. See 1 N. Y,; Rev. Stat. (8th ed. 1889) 223.

- In 1892 the New York Legislature enacted: a " State law" in 'which
miscellaneous cessions. to the United States were assembled. classified,
and confirmed. See N. Y.1Laws 1892, ch. 678. That. catalogue of ces-
sions was reenacted in chapter 59 of State law of 1909, .which is now
chapter 57, of the Consolidated Laws.. Section 22 of the State law,
as it has existed since 1892, provides:

:Title and jurisdiction to the following described tracts or parcels ofj land
-have been ceded to the United States by this state on condition the jurisdiction
so ceded should not' prevent the execution thereon' of: any process, civil or
'criminal, issued under the authority of the state, except as such process might
affect the property of the United States therein: * -- -* - *

-:; *- :: -. E. T.::-. . : ~ * :: : - : *:: : : S* :

3. Islands in New York harbor. Three certain islands in and about the
-harbor of New York,- viz.: Bedlow's island and Ellis or Oyster island, bounded
on all sides by the waters of the Hudson river, and Governor's island, bounded
on all sides by the waters of the East river and Hudson river. -

Section 24 reenacts the Act of May 7, 1880, cited above. 
It is significant that the State law classifies cessiois adcording to

their limitations. Section 20 lists cessions." without reservation";
section 22, cessiois "with reservation of..right .to serve, process
section 24, cessions " during ownership -of the United States, with
reservation; of right to serve process "; sectioP 26, cessions -" during

- ownership by the United States and use for public purposes, with
reservation of 'right to serve process"; section 28, ssions "during
'usefor piurposes thereof with reservation of-right to-serve process
section 32, cessions " during use for -purposes, thereof with- sundry
reservations '. In -view of the inclusion of the- cessions of the up-
lands and submnerged lands of Bedloe's Island in sections 22 and 24,
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there seems no justification for reading into them any unexpressed

conditions or limitations.
The opinion of the War Department, that the United States must

continue to use Bedloe's Island for military purposes, seems based

solely upon the: circumstance that thee original act tof cession was

passed by the New York Legislature very soon after Congress had

provided for Federal acquisition-and construction of fortificationsi in

the several States (1 Stat. 521; id. 554) ,and the further circum-

stance that the value and use of the islands at the time of their

acquisition was military. The subsequent express enactments of 'the

New York Legislature seem'to countervail any such inference, Xbut

there are additional interpretations 'of the cessions implicit in the

-conduct of the United States and the State of New York with respect

to Ellis and Bedloe's Islands.
Ellis Island was for a long time: under the Jurisdiction- of the

Navy: Department and: used as a naval rnagaine,6 but in 1890 Con-

gress ordered that the naval magazine be removed and that the

W§land'be converted into'an immigration station under the juris-

diction of- the Treasury Department. Concerning this change athe

Attorney General of the United States has made the following

observations:

It is well known that Ellis Island is property of thie United States and

that it has been practically dedicated to the uses of the immigration service.

April 11, 1890 (26 Stat., 670), Congress by a joint resolution directed the

Secretary of the Navy to remove the naval magazine from that island, appro-

priating $75,009 for the establishment of the magazine elsewhere.
Said joint resolution concludes as follows:
"And the further sum of seyenty-five thousand dollars, or so much thereo f

as may be necessary, is hereby appropriated, to enable the Secretary of the

Treasury to improve said Ellis Island for immigration- purposes:" 
The " sundry civil" appropriation act of 1890 (26 Stat., 372), carries, the

following item:
"For Ellis Island, New York: For improvements upon the island for the

business of the immigration service, seventy-five thousand dollars.'.'
The "deficiency act" of March 3, 1890 (26 Stat., 867), makes an appropri-

ation for furniture for the "immigration buildings, Ellis Island, New York."
: X v* u: * f , *: * ; : *a. : , * ,: * , :

It will be seen that Ellis Island was, undert the direction of Congress,
relieved from its former public charge and turned over to the Secretary of

the Treasury to improve for immigration purposes. (20 Op. Atty. Gen. 379,
381.)

And, since the transfer, the Attorney General of New York has recog- -

nized the continuing title and exclusive =jurisdiction of the United

States. See Op. Atty. Gen. .(N. Y. 1909) 929.

-: On Bedloe's Island itself, within thelgast year, the Statue of

Liberty .and the land :upon which its foundations rest, have been

transferred from the jurisdiction of the War Department to the

E voi.
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jurisdiction of th'e 'Departnient of'the Interior under. authorifty of
Executive Order, of June 10O 1933. It has not been suggested that
title or, jurisdictioin of. th6 United. States to the site of the monumehit
has been.- extinguished' thereby.. Certainly a similar change in the
use. and administration, of the small plot surrounding the monument
would have no differ entefiect.,

Upon-the whole case, it is my opinion that the:United States has
title to and jurisdiction over the uplands and the submerged lands
of Bedloe's Island, subject, onlvy to the. reservation t' the State .of
New York of the right to ,serve lprocess on the island,, and a limita-
tion that, the submerged lands shall revert' to New York whenever
the United&States shall cease to own the island., The proposed change
in, the use of the island and .the proposed transfer of administrative
jurisdicOtionfrom the War. Department to the I epartment of the
Interior' would in no .way affect :the titIe or jurisdiction .of the
United.States.

.Approved, June s, 1984.:
OsoAR: L. ECAPMA N ,

Assistant Secretary.

FRANK P. HEBERT

Decided June 9, 91. ! -

AIRPORT LEASE-APPLIcATION-REQTJIREMENT5---ACT OF MAY 24, 1928.

A&n. airport leaseapplication under the act of'May 24, 1928, if complete and
the filing fee paid, should not be rejected-upon the ground that the date
set for the filing of theplat'of, survey has not been reaehed. 

AiPOBT LEASE-GOVE1NING REULATiONS-LAND NOT PIt3QUnED TO 31E SURVXYKD.

In its regulations under the act of May 24, 1929 (52 L.' .j 476), the Depart-.
ment has prescribed that any co'ntiguous unreserved and unappropriated
public land, surveyed or *'nsurveyed, not exceeding 640 acres in area, may
be leased under its provisions.: 

WiL S, Firgt Assistant :Seceta'': .
On December 28, 1933, FrankP.' Hebert filed application -for an

airportlease of all of Sec. 5,.T., 18 S., R.-r 5W'. G.' and&S. R. M.,
Arizona, which application was rejected by the register of the dis-
trict iand' office becau'se the filing fee of $10 had. not been paid.' The
applicant appealed and on February. 9, 1934, paid 'the required
amount of $10. 0i 0; ? - > i 

By decision dated February 16, 1934, the Commissioner of 'the
G;eneral Land' Office rejected the application 'on the gund" that it'
was premature, 'but without prejudice to the filing of an application
when the land should become subject to entry. He said:

495 
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On January 26, 1934,2 yot notified this pfice that the. date! set for, the filing of
the plat of ;the. township is April 3, 1934, and that the 6,611 acres in fractional
T. 18 S., R..5 W.,.will not be subject to:entry. by the. general public:until July '3,
1934; 'butthat applications by the geheral public may be presented during the
20-day period prior to July 3, 934, -or from June 13, i934j to- July 2, 1934.

The alicantappealed £6 th d 'D epaitmenit on arch; 9, 1934.
Thereafter, on May 7, 1934, he filedma withdrawal of his appeal'and
asked that his',aptlicati'0n' be cdnhsidered for-cerain desdribed land in
unsurveyed ,T 17 S., Rs. 7 and 8' W., G. 'and' 5 M. :N

Th; applkItion sh6uid h'ot' have been' rejectefd by the General 'Land
Office. The ''required mpnay'ieit of" $10'had-'been mXIe. In 'se ion 1
of the act of Ma'y`214 -192S' (45 Stat. 728), the Secretary of the In-
terior is authorizied, in his'discretion 'and-under suchriegulations as
u he fmn ay ipreAr6ibe'to lease for';use; as 'a public "airport any contiguous
public lands,,uinreserved and unap'propriated; not toexceed 640 acres'
in area. In :its 'regulations undet said act .(:(Circular No. 1161, ap-
proved August 22, 1928, 52 L. D. 474) the Department has prescribed
that any contiguous unreserved and unappropriat'd public land,
surveyed or unsurveyed, not exceeding 640 acres in area, may be
leased under its provisions.

With regard to the preference rights of soldiers and sailors the
Department has prescribed:

The public resolution will not prevent settIemenft on unsurveyed lands other-
wise subject thereto prior to the filing of the. plat of survey, and where set-
tlements are so made by qualified persons and 'maintained in the manner
required by law; the rights secured thereby will not be subordinated,, upon the
restoration of the. lands, to preferences asserted under the public resolution
but, from the date of the, filing of the township plat of survey and until the
preference period provided for soldiers has expired, isettcmnents on the' lands
affected will confer no rights whatsoever.' '(Circular No. 822, '49 LI. D. 1, 6.)

The land first applied for, was unsurveyed and not withdrawn
when XHeberf mnade the inecessaryiin connection with his
application. It: is true, that survey in the field -hactbbeen made, but
the plat of survey had not been filed and ~theb 'preference. right period
of soldiers and sailors did not begin until the filing. of the plat of
survey. The airport lease, application, was properly made for, unsur-
veyed land and'vwas not premature.,.

It may be that Hebert applied for amendmen becauseI of the: re-
jection by. the dCommissioner. He ,should' be giveh, opporftunity: to
elect. whether to take the land originally applied for or that sought
in the amended application, if the latter be subject to appr'priatibni
and rin the absence of other objection.

The. decision, appealedy from is modified and the case is remanded
for appropriate ,action in# maqcordanq wh th9 foregoing.,

: j, , ,;: -. 0S : -0 -'.;.:;-0..... ,,, d,0:.,MXodified.;
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DONATIONS TO FEDERAL SERVICES FOR AUGMENTATION'OF'
* :: ;::: :0 - SALARIES- - ' 7:

| 0 X ;-: ! < ; Opinion, June; 9,& 1934. |i!) ';

NAToNXAL PARK SERVICE-DoNATnoENs-nEDESAL OmrERS AND EMPLoyRs-AoT

OF MARCH D,191T.

In view of the provisions of the act of March 5, 1917' (89 Stat. 110ff), forbid-
ding, under penalty, thh receipt by any Federal officer or einmploye& of any

: salary in 6connectiontth, his services as' such officer or employee from any
source other than, the. United States Government, except. as mayj be con-

. tributed out, of the treasury of a State, county or municipality, the National
Park Service is without'authority to accept a donationi of' moey condi
tioned' upon its application to the salary of one of' its employees.'

NATIONAL PASRK SERVIM-STr ita CoNsrucoUN-Ao¶S oFrMAch 5, '91, :AND
JuNE 5, 1920;:.

In accordance with well established principles of statutory construction, the
act of4 June 5,.19201, permitting donations in'aid of national parks,. and the
act of March 5, 1917, forbidding Federal. employees receiving other-than
Government salary for Federal -services, should both be given operation,
the two acts not being unav6idably iniompatibIe, and repeal' by Impl:icaofi
not being favored in law.

FAuY, Acting Soliitoi:
My. opinion has been requested with respect to the question whether

the Department may accept a donation for national park or na-
tional monument purposes under conditions stated by the National
Park Service as follows.:

* A donation;, in the form* of a.a check dated June 2, 1934, in the amount of
$280, has been received, by this Service tq be used, for paying the salary
for two months of Mr. Charles Chandler as a ranger in Mesa ,Verde National
Park.

The authority to accept donations for the purpose of tha national
parks and monuments ls found in section 6, Title 16, jUnited States
Code, which provides:

Donations of lands within national parks and monuments and moneys.-.
The Secretary of the Interior in his administration of the National Park
Service is authorized, in his discretion, to accept patented lands, rights. of way
over patented :lands or other lands, buildings., or other property within the
various national parks and national monuments, and moneys which may be
donated for the purposes of the national park and monument system. (June
5, 1920, c. 235, See. 1, 41 Stat. 917.)

This provision of lawi would be ample authority for acceptaneve- of
* the proposed'donation except for th4'inhibition contained in 'the act
of March 5, 1917 (39 Stat.- 1106-Section 66. Title 5, Uhited States
C.ode), which reads, as follows: .,

No Government official or employee shall receive Dany salary-in;-connection
with his services as such an official or employee from any source other than

182662-34-Vol. 54-32
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the( Government:of &the, Unitedd States, except- as may be contributed out of

the treasury of any State, county, :or municipality, and no person, asso-
ciation, or corporation shall make any contribution to, or in any way.supple-
ment the salary of, any Government official or employee for the services per-

formed by him for the Government of the United States. Any person

violating any of the terms of this section shall be deemed guilty of a mis-

: demeanor, and upon. conviction thereof shall be punishediby a fine of not

less than $1,000 or imprisonment for not less than six months, or by both

* such fine and imprisonment as the court may determine.

It is suggested by the National Park Service that this inhibition
contained in the act of March 5, 1917, is not now effective to pre-

ventlacceptance of the proffered donation, in view of the later act
of June 5, -1920,. above quoted, expressly authqrizing the acceptance

of, donations for the purpose stated therein. In my opinion, this
contention. is untenable. Repeals by implication are, not favored.

* The two acts are not unavoidably incompatible. There is room for
o the Operation of each in its own proper sphere. It is the duty of

courts so to construe acts, seemingly repugnant in some particular,

that both' shall be operative, if' possible. 'In the instant matter, the

Secretary is: authorized to accept donations when such acceptance
will not violate some other provision of law. An unconditional
gift might be accepted, or even a conditional gift if the condition
be not'incompatible' with law. But here we 'have specific inhibition
against contributing to the'compensation'of an einployee, and' when
a X so-6alled' gift is accompanied with -a condition 'that the amount
contributed shall be paid to a particular person who is to- be em-
-ployed, I .am clearly of opinion that. such a donation coupled with
such an understanding would violate both the letter and the spirit
of the act cited.

Approved, June 9, 1934:
: OSCA L. CHAPMAN,

XA8X- ssistant Secretary.

FIEDERAL SUBSISTENCE HOMESTEADS :

Opinion, Jvne 15, 1934 :

FEDERAL SUBSISTENCEn -HOMszTEAIs-AUTHORITY: FOR (REATION-CORPORATE

ORGANIZATION. :

Federal subsistence homesteads are financed under authority of Section 208

of Title: II of the National Industrial Recovery Act, and. Federal Sub-

sistence Homesteads Corporation, organized under the laws of the State of

Delaware, is the agency established to carry out the purposes of the act,

under an authorized procedure, and is wholly financed and controlled by

the XUnited. States Government.. * .

[Vol.
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tFEDERAL' SsBsIsTEscE HoMIEsmAs 'CORPORAwTIO14-EXEMPTION YOFB FEDRAL' IN-:
- STRUMENTALITIES FROM 7 TAXATION- -CORPO RATig ENTITY INTERVENING.

The real and personal property of Federal Subsistence H1omesteads Corpora-
* -tion, being property owned by the United States, may not be taxed by

a State; and the formal interposition of the corporate entity, the Federal'
Subsistence Homesteads Corporation, should. not prevent property acquired

, in the name of the corporation from : being considered property of the'
United States for purposes of taxation...

FEDERAL: SnBsIsTENCEH HOExsTmsDs-PVRCTASER OF LAND FROM THE UNITED
STATES-WHEN LAND TAXABLE BY STATE-" EQUITABLE TITLE ".

The interest of a purchaser of land from the United States becomes taxable
'.. by. the State when. the purchaser acquires "equitable title" to the land,

A but for: purposes of State taxation a purchaser from the. United States
A does not acquire "equitable title" until he .has. done 'all things necessary,

under any controlling statute or under his purchase contract, to entitle
*E- him to a deed or patent.

FEDERAL SumsisTENEr HOMESTEADS-WHEN TAXABLE BY STATE.

AS subsistence homestead does not become taxable -by' the' State until the
homesteader shall have become entitled to a deed under the provisions of
his contract with Federal Subsistence 'Homesteads Corporation.

FEDErAL uSuBSIsoEmoR HOMESTEAks-STATE; TAx'ATIoN-EnXEMrvoN OF FEDERALkL
INSTRUMENTALITIES.'

Tn analogy to the exemption of private corporations engaged in interstate
commerce from the operation of State statutes requiring that foreign cor-
porations register and qualify to do business, a similar exemption is war-
ranted on behalf of a corporate instrumentality of the United States having
as.its sole business the execution of an enactment of Congress.

VFEDEAL' SrUSISTErNcE H HdMEsmAns; C6RPORATION--INOORPORATIONi Tax- EXTNT r
OF ST&rE's TAxiNG POwER.

Delaware] may tax Federal Subsistence Homesteads Corporation' for the
privilege 'ofi existence as'a 'Delaware corporation, but' no other: franchise,
license,, occupation, income or excise tax may, be, imposed by Delaware or
; many other State, nor may the right, of the, corporation to enter into any

- State0 and conduct its operations there be qualified or restricted.

FEDERAL SUBSISTImNOs HOMESTEAsI-PURCHASJS' OF IL'XhD BY THE UNITEDi STATES
-DISaInrsHEConsI uoN OF THE UNITE STATES, ARTICLE I, SECTION
8, CLAUSE 17.:

A.. purchase .of land by the United States with, a.view to: immediate resale as
Homesteads is not comprehended within the purposes enumerated in Article

.I, section 8, clause 17 of the Federal Constitution or the purposes contem-
plated by the general cession and consent statutes which exist in most of
: the States.

FEDERAL SuBsis'rNToE HOMmESEAS
1
-- ANALOGY To PRAc&TcE IN PRjvATE INuSTERY.

The acquisition and temporary holding of -title by Federal Subsistence Home-
steads Corporation, followed. by resale to homesteaders, is substantially
a security device.-adopted as a convenient alternative for the usual- pur-
c' chase money .and- construction loan- secured by mortgage. on premiiises
acquired directly by a prospective home owner.
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FE*mouaLSuaslTsrNcxE, HOMEsTEADs-STAT C EssIoN LAWS-AJPPiOABILITY TO
AcQuisrsIoNs IN NAMEI op. A (CopoaAoIIoN-STAruis :ABROeA'rnio AUtxoRrITY

OF: , STATE STRCrLY .CoNSTRrnxD.:

Itis doubtful whether State cession laws should be construed as applying to
, u:- acquisitions in the name of a corporation, as a- cessio of' jurisdiction,

being an 'abrogation of sovereign authority by the State, tmust be construed
strictly,: and construction, of- such a statute which employsd inference or
presumption to defeat the jurisdiction of the State. should be avoideod unless
very cogent reasons for .such a construction appear;

FEDERAL SUBSISTENCE HO1rMSTEADs-LocAL9 AUTHORITY-(CITIZE.NSH1IP AND-) THE
FkrANHISE.s

Local authorities have powver'to arrest persons found in subsistence" home-
:hsteads as a necessary incident of the'jurisdiction of the' State over' isuch

homestead sites; and. the relationship of the United' States to a subsistence
;homestead project is not such as to interfere with the acquisition by 'home-
steading families of citizenship in the city, county; and State in which the
homestead site is located, or the right to vote..

FEDEBAL SUBrsISrENCrc 'HouESmTEAus-STATE WITrnnoLDiNGr PULIO BENEaiTs-

EsrABsLuISEuNT OF CONTRAcT RELATION. 

An agreeiment between lFederal Subsistence Homesteads Corporation and
local authorities that. such benefits as roads, school facilities, fire protec-
tion, etc., shall be provided in a particular manner,. would involve an
undertaking different, from any duty legally incumbent upon the local
authorities and would accordingly be a contract upon ,legally; sufflcient
consideration.

Fo SEDFam SusBSIsTrc HoMESTEADS-POwEES LEGALLY ExERcIsABnL.

Among the powers legally -exercisable by Federal Subsistence Homesteads

Corporation are payment of cash to secure binding options on land, and
employment of local attorneys and title companies-to prepare. abstracts of
title, etc.

FEDERAL SuBSISTENCE HOMESTjADS-INsURANCE OF GOVERNMENT ProPERTy. 

The broad discretion under which the subsistence homestead section 'of the
National Industriall Recovery Act is administered' may not be employed,
to override a rule and policy so firmly established as that which prohibits
insurance of Government property. '

FEDERAL SussIsrENcE *HOMESTTEAD6 COIPORATION-EMPLOYEKS-1EOBJY TO

BENEFITs OF EMPLOYEES? ComrTsATIoN Acr.

Employees of Federal Subsistence Homesteads' Cdrporation being employees
of the United States and the corporation wholly directed and controlled by
the Secretary of the Interior and the members of his 'departmental staff,

<tare entitled to the benefits of the EMmployees" Corpensatiofi Act in tha
same degree as persons rendering similar services for the" United; States
without the interposition of the corporate entity.;

F!EDERAL SUBsITsNCEr HIOMESTEADS-WHRAT EM>BRA0':IN E±PBS6IONtk.
Livestock; implements, seed,' fertilizer and household effects may be embraced

'tin the concept'osf a'"'stbtistence homestead ", taking into account the
employment of the desighation in Section 20S of'the 'National Industrial
Recovery Act, the expressed purposes of the act, and'the connotations of
the individual words composing the expression.

[Vol; 7S :R
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CHAMAN, Assistest Secretary : - ; : - -

: .Several-legal questions' which have arisen in, connection -withthe'
administration d6f. Section 2081 of the National Industrial Recovery
Act.:,by Federal Subsistence Homesteads Corporatioii have been 're-,
ferred tonme sfor opinion..

Section 208 .under Title II of the. National Industrial Recovery.
Act made. available, to the President the 'sum' of $25,000,000` to be
used byhim through-'such agencies as he. may establish and under.
such regulations as he may make, 'for! making loans for, and other-:
wise: Iaiding in the purchase ,of subsistence, homesteads ".

Pursuant tol this section;, the President issued an Executive order
under date of July 21, 1933, wherebyhe authorized the Secretary of
the Interior to exercise all the powers vested in the President, "-for
the purpose of administering all the provisions of Section 208 under''
Title 'II of said act,:including full 'authority 'to designate and. appoint
such agents, to set up: such boards'and agencies, and to make -and
promulgate such regulations as he may deemn necessary or desirable ".

Pursuant to the above Executive order of the President, the See-
retary of 'the Interior entered an order under date of December 2, 2
1933, directing the formation of' a corporation under the laws, of
Delaware to be known as the Federal Subsistence Homesteads; C(:r
poration.: This order directed that the capital stock of Federal
Subsistence -Homesteads':Corporation should be issued to the Secre-:
tary of the Interior and should be held by him 'and his successors in,
office in trust for the United States of America. i This corporation
was duly organized under the laws of Delaware 'with a capital stock
of $1,000 and all of the said' stock was issued to the Secretary'.o'f
the Interior in trust: for the United States of America. Fedeird
Subsistence Homesteads Corporation was created, to serve aq the:
agency through which the Division of Subsistence Homesteads: would .
purchase land and engage in constructing and operating subsistence 
homestead communities.

The'present plan of procedure in the establishment and opei'tion;
of subsistence homnestead-communities is' somewhat as, follows:,-The
Division'- of Subsistence, Homesteads; determines where. it wishes to
establish a subsistence homestead community on the basis' of appli:
cations submitted to it and 'researches' conducted- by members of its
staff.: Upon recommendation of the Division the Board of 9it~c2

tors of Federal Subsistence .Homesteads)Corporationi (the. ineijers
of which are the Secretary tof the Interior, the Assistant:-Secretary
of the Interior and the1 Director of the Division of Subsistence Home-'
:teads'),; if' it approves, adopts a' resolution directing the establish-li
mernt of the project and appropriating a definite, suln of money for
that purpose. 'The title to lands to be acquired fo~rthe purppses of
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the project is passed upon by the Office. of the Attorney General .of
the: United&-States...-When the title is approved, title is taken in the
name of 'Federal' .Subsistdnce.Homesteads Corporation.. .A project
manager and other necessary personnel are appointed, as employees
of the Department of the Interior, to construct the necessary houses
and other buildings, to: select homesteaders and to operate) the. project.
A' specialJdisbusing officer is appointed for'each. project.... By appro-
priate transfer orders money on account of the appropriation made-
forithat particular project is placed to the.credit. of the disbursing.
officer with,,the Treasurer of the United Statesa and subject to check.
Adcounts' were rendered: to the Comptroller 'General of the United
States.
---When. c'onstruction of a particular project is completed, Federal
Subsistence:Homesteads Corporation will enter into a' separate con-
tract-with each.hoinesteadihg family.. These contracts will call -for
payment to :tlle corporation l:by the homesteader' of the total cost of
the.1homestead tract, including house and outbuildings, in ronthly
payments 'over .a. period' -of approximately twenty years. !In 1 some
instances title. will; be fetained -in 'Federal Subsistence Homesteads
Corporatioh until all payments are completed, at which time a deed
will', be executed in favor of. the homesteader. In. other, instances
when'.a, part 'of the purchase price hasJ been paid a& deed& will be:
'executed in fa-vorof the homesteader, subject to a purchase money
mortgage: taken' in. favor of Federal Subsistence. Homesteads C or,- 

::poration to secure. payment of the balance.: -

- In conneetion .with .the ' organization .and procedure: above- out-
lined, the- Director of Subsistence Homesteads has propounded the
following questions:'

'1'Ivsthie' real and personal property owned by Federal Subsistence Home-
steads, Corporation subject to, - or. exempt: froni4 taxation by state, -county,

: city andi 6ther local taxing authotities? ',
2. If your answer to question 1 is that such property is exempt from local

taxation, -will Federal Subsistence Homesteads Corporation be able validly: to
eontract witb states, couhties, cities and other local authorities to 'pay, in
lieu: tf taxes, such, reasonable sums as imay;:be agreed upon :as compensation
for the use of such services and -facilities as are customarily financed -by such
bbdies from: ad' valorem taxes?-. We rWefer to such services .as supplying
roads, school facilities, police.protection, fire protection and: the like. (In this
connection we call.your attention particularly to section "third", sub-divisions
: (b),''(g),' (j), and .(o) of the 'Certificate of 'Incorration 'of Fedqtal Sub-
sistence Homesteads 'Corporation attached hereto as 'Exhibit IE).

' 3.'Will the members of the homesteading families living in: such'subsistence
homestbad communities, .during the time that they are making payments under
their.contracts and title :is held:by Federal Subsistence 'Homesteads Corpora-
tion, be entitled to vote.in state, county, city and other local elections?

4. Will the members "of such homesteading families be subject to arrest
by local'authorities?.' -' - i - - -

E[VOL. 
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5. Will then members of; .such h'omesteading cfamilies be generally entitled '
to the rights and privileges and subject to the.duties and obligations, ofEciti-
zens of the city, county and state in which they reside, or will they be "wards"
of the Federal Government?
' 6. Is Federal Subsistence Hiomesteads Corpoiation under 'the neessity of
qualifying and registering as'a' foreign corporation 'in states other thian:'Dela-
ware when. it seeks to, enter into .a. state for the purpose: of purchasing land,;
and' -entering -into contracts. with homesteaders as above. set forth?.

7. Is Federal Subsistence Homesteads Corporation subject to license, fran-
chise, occupation, income' 'and excise taxes? X

a. Levied by the State of Delaware? .

i. L evied; by any other state in which it purchases land, builds.'homestead
communities and: enters into contracti With homesteading families?

8. May Federal Subsistenc~e Homesteads Corporation pay cash a to secure
binding options on land?

9. May Federal Subsistence Homesteads Corpotation retain local attorneys
and title companies to prepare abstracts of title, certificates of title;, letters of
opinion of title and forms of warranty deed, and pay reasonable fdes for.'such
services, when such title papers, after they are completed,: are to, be transmitted
to the Office of the Attorney General as the basis for the opinion of title of the
Attorney General?

10. May Federal Subsistence Homesteads Cotpor'ation carry fire, tornado' afd
other insurance on; homestead properties during the time that title -einain's in
the Corporation? May the Corporation carry public liability insurance? i

A. 11. Are employees fof the Division of Subsistence Homesteads; in Washington,;
and employees of Federal Subsistence Homesteads Corporation on the various
projects in the various states entitled to tha benefits of the Unite4 States
Employees' Compensation Act?

-12 In the event that the Secretary of the Interior'should promulgate ai regu-
lation that livestock, tools, implements, seed,, fertilizer, and household furnish-
ings and. furniture are to-be.included -within the definition of -a"'subsistence
homestead ", will Federal Subsistence Homesteads Corporation be empowered,
under such regulation, to make loan's for the purchase of these items, or to
purchase them 'and: re sell-them 'on credit to homesteaders? '"

These questions will be answered somewhat. out of the order' of
4submission; however consideration wiii. be given first to question '1.

Property owned' by the fUnited States niay not be tayxed bt' a Styate.,
Van BoclGIn V. Tvenneessee, 117 U. S. 151 '(1886). Anj 'tax lied with

ich 'a.a State migt purport to burden such ptoperty, or 'anyrobli-
gation to pay a tax which the State might purport to impose upon
the UnitId States, would invade the soveereignty of the United State's
and would infrinke'' upon the exchusive "constitutional power of
Congress to dispose of and make all needful r'ules; antdgruatipns
respecting tlie territory. or other property belonging to the nited
States." ' See Irm'ua vn ,Wr it 258 U. S. 219, 228' (1922). By
parity off reasoningj, property purchased with appropriated money
of the United States'in the name of a corporation, wholly financed
fAnd-contr6lled by the United States,-would seem .necessari y exempt
from' Stateltaxatioh. 'ing; ounty v. UniSted States Skippzin Board
KniergenCey Fleet Co4'. 282 Fed. 950' (C. tC. A. 9th, 1922)'; United
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SatestShi g Board -Emergenqy Fleet; Corp. v. Delaware County,
17 F. 2d, 40',06 F. 2d, 722 (C. C. A. 3d, 1927); appeal and certiorari
ddemied, 275 U.' S. 483, 278 U. S. 607.

Federal., Subsistence, Homesteads,, Corporatioin is wholly financed
.: ;and controlled by. the United; States . The purchase, price of prop-
erty acquired in the name of the corporation is paid by a disbursing
officer of the United States- out of appropriated money in the Fed-

eral Treasury, and all money for subsequent expenditures in connec-
tion with property so acquired is paid by;'the United States in the

same way.. It seems, therefore, that the fornal interposition 0of the

corporate::entity, Federal Subsistence-r Homesteads Corporation,
should not'prevent property acquired in the name of the corporation
from being considered property of the United. States for pturposes

of taxation.
In. most' cases, however, the exemption of Government financed

andLcontrolled corporations and their property from State taxation

has been put on a difflerent basis. Since McCulloch v. Marryland (4

W: heat.: 316) ,the immunity of Federal instrumentalities and agencis
from rState taxation has been an accepted doctrine 'with variant
content. This problem of tax exemption has, arisen with respect

to United 'States: Housing Corporation, United States Spruce, Pro-

duction Corporation and United States Shipping'Board' Emergency
Fleet Corporation. These 'orporations and their property were

means employed by, the United States for the better execution of its

power to wage warnduring the recent world'conflict. - As such means
they sharedi the irnnunity of the United States from the burden' of

State 'taxation. dllanm' County v. United States, 263:U. S. 341
(1923)I;N1ew Brznsc Y. Uniteed States, 276 U. S. :7t (1928).

This line of reasoning, as well as the reasoning which is predicated
upon the real ownership of the property by the United States, seems

ap;pl able to Federal Subsistence Homesteads' Corporation. Con-
gress has appropriated money and provided for the creation 'of
agencies for " aiding the redistribution of the, overbalance of popula-

tion. in industrial centers ", this result to be accomplished by "making
loans for and otherwise aidin'g inthe purchase of subsistence home-
steads." (48 Stat. 195, 205, sec. 208). The Attormney General, in an

opinion rendered to the Secretary of the Interior and dated October

4, 1933, has held that in the hadministration of the quoted statutory
provisions.a corporate agency controlled and finaneed by the United

States may be organized, and property taken in its name with a
view to, reselling to.hoinet aders. The operating, personnel of the

corporation are employees of the United States. (See discussion, of

question 11, infra). Under these.circumstances, it seems clear that
Subsistenee Homesteads Corporation and all property' to; which it

:[VqL
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may acquire-title are but means. toward the execution of the runder-
talkings. of the Federal Government duly, authorized by, Congress,
For this reason; 'therefore,, and also because the United States is the
real owner of §such property, it is my opinion that property owned
byFederal: Subsistence ~Homesteads Corporation is i'exempt from
taxation by'State, county, city and other local taxing 'authorities.

The question of the- taxable status of thel property in question is
not yet fully answered because the corporation proposes tol~sirrender
possession iof particular sites to homesteaders under purchase agree-
ments which may .vary 'in their provisions concerning the transfer
of legalititle.
: The courts: have held that the interest of .a purchaser. of land
from the United States:ibecomes taxable by :-the State when the pur-
chaser acquires' "equitable. title" to the land. And: it is'. further
held that for :. purposes of -State': taxation ah: purchasr '.f-r'om the
United States 'does not'acquire" ' equitable title" u'ntil he' has* done
all things' necessary, underd any controlling statute Ior "underl his
purchase' contract,. to- entitle; him to; a-deed- or patent. Irwin lv.
WVright,' 258 IU. S. 219 (1922). 'Althoughl a purchaseir has pai-d a
substantial part 'of' 'the purchase: priee, ""the' State may' not tax his
interest in the land' if he is not presentlv entitled to' a d1e.' Link-`
coln Co.' -v. Pacific Spruee Corp., 26 F. '2d,1435 (C. C .A. 9th, 4928).
But 'where 'a sale is made'under a contract which" provides that the
purchaser shall receive a deed afterpayment of 10 pefr'6ent 'f 'the6
purchase price, the purchaser's interest becomes taxable 'hmi ediately
upon payment of that percentage of the'prie,- and this despite the
fact that when the deed is executed he will be required to, give- back
a-mortgage as security for payment of the' balance of the 'purchase
price. City "of "New "BMn~swicke v. United Stat er, 276 U. " S. 547:
(1928); ace v. 6 tyof New Bru'n&ioic,; 7'N. 'J. Misc61'146 "A
Atl. .673 (1929); City of PhiladeZphia v. Myer9s,122 Pa. Super..44,
1 57.Atl. 13.:(1931).'

Whether the interest of the purchaser under a contract'to buy'land
from the United States is taxable as personalty is not settled- by
any adjudication of the Supreme Court of the United:States. One
district court has sustained such a tax. :Port Anhege Western&R. P.
v. Clallaa Cownty, 36 'F. 2d, 956 (W. D.. Wash., .1930); affirned on
jurisdictional' grounds 44-F. 2d, 28; certiorari denied, 283 U. S. -848.
It would seem', however, 'that where' the interest of the; purchaser
cannot be: taxed; as- k'equity in the land (as is the case'until- he be-
comes entitled to a deed), this result cannot be av-ided.'by 'an as-
sessment upon the same interest as personalty. One 'court' has held
such a tax invalid, on'the giound that the assessment is an unreason-
able burden upon the contract by meanis of which the United IStates
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is .disposing of it~s property..' -Peap7>e ece- ret. Doniie4r-Hanra: Caike
0aorp. zV.' Bukke, 128 Misc. 195, '217, N. !Y. SSupp. S03 (1926); aUd.

without opinion!, 226'N; Y,- Supp. 882. It is my opinion, therefore,

that a subsistence homestead and the. homesteader's :interest' therein
: become ..taxable by.thee State when, ;and only when the: homesteader
: shall have, become entitled to a 'deed P'under the. provisions' of his
contract with.Federal Subsistence Homesteads( Corporation.'.

:: -TheState :requirements .and. assessments mentioned in 4uestions
:6 and 7, .like the property' taxes mentioned in 'the first question, in-
volve the' doctrine of, exemption of Federal instrumentalities from
impositions of the several States. The analogous exemption of pri-
vate' corporations engaged in interstate, commerce from' the opera-
tion, of .State statutes requiring* that foreign corporations register
and* qualifyto do business is well settled., ' International Text Book
Co. v. Pigig,. 217 U..S. 91 (1910); Sioux Remedy, Co. v. Cope, 2335 U. S.
' : 197 (1914.).' Certainly, a similar burden is' equally objectionable
when imposed on a .corporate instrumentality of the United' States
which has no other buhiness ,than -the execution of an enactment of
Congress. -See Opinion. of the Attorney General of Texas, rendered
to the Secretary of State of Texas, February -19, 1934 A striking
exemplificati6n of this principle appears in Jolhnson v. Maryland
(254 U. S.,51) where a State was denied.the right to require the
driver of a Government, motor truck to qualify as a competent oper-
ator ,and. obtain 'a driver's license under the State law., The lan-
guage .of, that decision seems, applicable.to a, corporate agency as
well as'to a natural person:

";.It seems to us that the immunity of the instruments of the' United States
from state .control in .the performance of their duties extends to a require-
: : ment that' they, desist from performance until they satisfy a stateofficer upon
examination- that they are competent for a necessary part of them and pay a
fee for permission' to-go on. Such a requirement does not merely touch the

: d: Government:-servants remotely' by a generai rule of conduct; it lays hold of

them in their specific attempt to obey orders and requires :qualifications in

:addition' to. those that the Government has pronounced sufficient. 254 U. S.
at -57.

.The,national bank cases, beginning with O'sborn v., Banikd of the
Unitedi states (9 Wheat.. 738), where a State attempted to levy! an

annual .franchise. tax' on, the bank,' are perhaps the most familiar
decisions asserting the' exemption of corporate instrumentalities: of

the United States from State, privilege' taxes. . See also Williams v.

TacZedeSa,226 U.. S. 404 (1912); Opinions of Attorney General of

Ohio, 1917, p. 2117.5..
More, recently, both -privilege and income, taxes were considered

in, a New York decision,.the language of, which is wholly pertinent

to the issues submitted in question .7:

[Vol.:
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fluring the year 1R18 the U-nited States was the exclusive owner'of the;stock.
of the corporation and was likewise, through the Cramp Company, the exclusive
manager of its affairs. It was the net income received by the corporation
during that year which was' made the basis 'of the tax. Therefore,'if we re-
E gard the tax asi being essentiallya' 'tax upon net income, it was a taxx upon
inioie 'accruing to the United States, and consequently invalid as a taAx upon 
federal property. The samea.result follows if fwe regard it as a tax upon the
privilege of doingbusiness or -exercising *a franchise. * *

On the date named the United States was still the owner of 'the stock and
was still the manager bf the business of the corporation. Moreover, the tax
AWas payable; if at all, on or before January 1, 1920.; Section 219L-c Tax law.
'(See. McKinney's Consol. ILaws and Supp.) w On; that date the United States"
was still the owner of the. stock., Therefore' the tax, if payable at :all,, was
payable, by' the United States. "It was payable, if 'at !all, for the 'privilege&
of exercising the) franchise of doing the business of making vessels for; the
use-of the-Navy *Wethink that upon either theory the tax imposed had , a
manifest tendency to' "retard ", " impede ",. and "hburden" the activities iof
the United States in the progress of the war,-and otherwise to interfere with

h execution of power constitutionally committed by Congress to the Federal

Gove~rnmient. De ELa Vergne Maclidne Co. v. Staste Tax Comm., 211 App. Div.
227, 207 N. Y. Supp. 680 (1925), aff'd without opinion, 150 N. E. 536.

It should be noted that in De La Veroi Machine Co. v. State Taco
CoMMn., supra, a private 'business incorporated ig the State of New
York acquired immunity. from taxation by' that Stae-wheni the
United States purchased the stock and took'; over the business of
: the corporation. Generally, it would seem. that the State of incor-
poriation has no greater power than anI other State to tax a Federalf|
instrumentality. However, in one particular the position of' the
State of 'incorporation is different from that of any other State.'

Corporate personality is conferred upon an enterprise by the s9 V-

ereign power of the State of incorporation. In the case of Federal
Subsistence Homesteads Corporation the sovereign power 'f 'Dea-
ware 'was invoked by representatives of the United States in order:
to obtain corporate personality for a'Federal agency. -If, for this
privilege of corporate existence, Delaware imposes an intial fee
and also a periodic assessment, the beneficiaries of the privilege may
not complain. This conclusion seemsI'inescapable if the sovereignty 
of Delaware' and the sovereign character' of incorporation are to
be recognized. The taxable franchise of corporate existence as' a
personality created by a State is quite diflerent from the nontaxable
right of carrying on the business of the United States within that
State'.

Answering questions 6 and 7, it is my opinion that Delaware may 0

tax Federal Subsistence Homesteads Corporation for the privilege
of existence' as a Delaware corporation. 'No other'franchise; license,
occupation, income or excise tax may be iimposed upon the corpora-
tion' by lbelaware or by any other' State, nor may the right 'of' thI
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corporation to enter: into aany -State :and condubt its operations' there
: be'>4ualified or restricted.'

O46s tions 2, 3, 4 and 5 ctan be answered only after it is determined
::whke~t ,her. or not 6 the United. States acquires exclusive Jurisdiction over
land purchased iby Federal Subsistence Homesteads Corporation;
in his opinion to thei Secretary of the Interior, dated October 4, 1933,

the Attorney General indicated that: the 'United States would not

apquire.jurisdiction over'such property, saying:

While'there may 'be some proper degree of Federal "supervision ", this cannot
xmounttto a superseding of the authority of the State. The:Constitution pro-

'videsfor the exercise :of. exclusive jurisdiction " over all places purchased by
:the zonseut of 'the State in which, the same shall be! for the erection of forts,
:: mhazines, arsenals, dock-yards and "other needful buildings". There is no
reasoni for believing that Congress contemplated any such, assumption of juris-
diction over lands purchased for sites of subsistence homesteads,:even assum-
ing that the State legislaturescwould give the required consent.-

0S'.Since 'the Attorney Generii'did not discuss the effect of' gneral :
cession and consent statutes .which exist in most of the Statbs, .that

pertinent question will be considered in this opinion.
The United Statesmay' acquire exclusive, jurisdiction 'over land

within a State either by purchase with 'the consent of the State for

any f dthe purposes enunefated in Article I, section 8, clause 17 of
the Constitution of the United States,'of by cession of jurisdiction

and: acceptance thereof. By th' terms of Articie I, section 8, clause

t; Congress is expressly authotized-.

To, exercise exclusive Legislation * * . over all places purchased by the
i consent-of the Legislature of the State in which the same shall be, for the; erec-
tion of Forts, Magazines, Arsenals, dock-yards, and other needful buidiings.

i: many States the general statutes of cession and consent are ex-

pressly. limited to. acquisitions by, the United States in accordance

with the above clause of the Constitution, a.g., 1 Ga. Code (Park,

W1914) sec. 26; Ill. Stat6 (Smith-Hurd ,'1929) ch. 143, secs. 29, 30. It
seems ap clear implication of the Attorney General's opinion that a

purchase of land for immediate resale of homesteads is not compre-

heided within those purposesenumerated in the clause in question.
This is no more; than: an application of kthe rule of ejiusdem genersis

to tinterpret the phrase "other needful buildings" 'as meaning other
structures.of the same general character as those particularly men-

tioned in the enumeration which precedes that phrase. Indeed, the
acquisition and temporary holding of title by the Federal Subsis-

tence Homesteads Corporation,. followed by resale to homesteaders,

is substantially a security cdhvice adopted as a convenient alternative
for the usual purchase money and construction loan secured by mort-

gage on1 premises acquired directly by a prospective home owner.

[V(LW
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Greater difficulty is presented by those State statutes which, with-
out.,reference to Article I, section 8 clause 17, cede jurisdiction over 0

all sites .:purchased by the United States for, "public purposes ?':o
'' 4the:purposes of the . Govermnent."` The ,Maryland Code (art.,. 9,,6,
sec. 28). provides:

The jurisdiction of the "State--f Maryland is hereby-ceded- to the United EStates
of America, over so much land as has been or may be hereafter acquired for

-the public purposes of the United States;. provided, that the jurisdiction hereby -

ceded shall not vest until the United States of America ,shall have acquired
title to the lands * * .

It seems to be an implication of the Attorney General's opinion of
October 4, 1933, that any such general cession, of .jurisdiction by a
State could afect, property acquired for subsistence homestead ,pur-
poses. onlyupon affirmativeindication by Congress. that the United
States accepts jurisdiction.: It is true that the benefits to be-derived
by the United States from exclusive, jurisdiction have given rise-to a
presumption of acceptance by Congress in cases involving such. prop-
erty as 'military reservations. ,Ft. Lemvenworthi R. R. v. Lo we, 114
U. S. 525 (1885) ; Benson v. UMvited.States, 146tU. S., 325 (1892). But
since, no benefit will result to. the United States or to the corporation
as a result of the purchase of subsistence homestead sites followed by
a resale without profit, no basis for such a presumption exists. in
this case.

There is tlhe further eonsideration that title :to the property is being
taken in the name of .Federal Subsistence Homestead Corporation
rather than in .the name of. the United States. It seems doubtful
whether State cession laws should ,be construed as applying to acquisi-
tions, in the name of a corporation. Cf.: Iz- e 3cKelly, 71 Fed. 545i
(C. C ,E. D.d W~is. .1895);i In re O'Connor, 37 Wis..379 (1875). But
cf.: People v. Mouse, 203 Cal. 782, 2.65 Pac. 944 (1928)'. For some
purposes the relationship of Federal Subsistence Homesteads -Corpo-
ration to the United States' may justify an ignoring -of the corporate
entity, but a .cession of jurisdiction,_.as an abrogation of sovereigIn,
authority -by, the State, must be construed strictly. Any construction
of such' a statute which employs inference, or presumption to defeat
the jurisdiction ,of the State should be avoided unless very cogent
;easons for such a construction appear. "The rights of sovereignty
are nevp-er to be taken away by implication.", See People v. Godfrey,
17 Johns. 225 (N. Y.? 1819).,

These' considerations cause me to believe that the ,United States
does not acquire exclusive jurisdiction over homestead sites purchased
by Federal Subsistencel Homnesteads Corporation. -,It follows that
domicile 'at a subsistence 'homestead site is domicile within the, State,
where. 'the homestead is located. Therefore, answering question 3,
the' homesteader is not' deprived of the: right 'to vote because of his'
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residenee at such: a place.' Answering question'4; ,tis'my' opinion

that local, authorities have-power to arrest persons' found in subsist-

ince homesteads as: a' necessary incident of the' jurisdiction of the

7Stat over 'such' homestead; sites. By the same token,, aanswering,
question 5, the relationship of the United States 'to a subsistence
homestead project is not-such as to interfere with the acquisition by

homesteading families of citizenship in- the city, county, and State

in whichithe homestead site is located.
Since a subsistence homestead site will remain within the jurisdic-i

tion of the State of its location, and also because it seems improper for$

a 'State to diminish the advantage of tax immunity by withholding

from the exempted areia those': publi6 benefits which are conferred

upon the community generally, it seems doubtful whether a State may

withhold from a subsistence homestead community those benefits

enumerated in question 2. However, the exemption of a considerable
neighborhood from taxation 'may very substintially hinder a State-
or a 'smaller political subdivision in rendering these services. Local

authorities may not 'be' forced to supply roads, school facilities, or
other similar advantages unless public funds' are available. More-

over, the 'members of a community have no right to the construction

of roads or schools of any particular description or at any designated

,.time or place. Certainly any agreement between Federal Subsistence

Homesteads Corporation and local authorities that such services be

rendered to a subsistence homestead community in a particular man-

ner would involve an undertaking different from any duty legally

incumbent upon the local authorities and would, therefore, be a con-

tract upon legally sufficient consideration.

In addition to this question of general law, there is to be considered
the propriety of the use of money in payment for roads or schools

which has been appropriated by Congress to make loans for and

otherwise aid in the 'purchase of' subsistence homesteads. Similar

problems arise in connection ';with questions 8, 9, 10 and 11. For

convenience, therefore, "thesequestions will be considered together.
In this connection,'it is assumed that all sums which Federal Sub-

sistence Homesteads 'Qorporation would pay' for' the community
ser'vices enumerated in 'question 2, or to secure options on land, or to

; secure asttracts, opinions, or certificates of title, or for fire, liability
or other insurance would be 'repaid by the benefited'homesteader"
either as part of the general purchase price of homesteads, or under
particular covenants in the hiuesteaders'f ontracts. Each of these
items represents' aln expense usually incidental' to home buying and

home owning. Unless some1well'established rule limiting incidental
us es to which appropriated money may be put is violated; it seems
that each of these expenditures'may, within administrative discretion,

IVol.,
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'be authorized as a luetho&.of aiding- in .the acquisition. of su bsistence

homesteads. - i
;In the case of undertakings to pay for' the erection of schools,

construction of roads and similar services, a precedent. appears in
undertakings of the. same character by the United .States Housing
Corporation. See. 1 Report of United StatesHousing, Corporation,
'349, 358 (1920). .My answer to question 2 is in the afflrmati e .

The expenditure of, money, appropriated under the National Indusr
trial' Recovery Act. iiin the acquisition of. options on sites for' low-
cost 'housing projects has 'been approved by both the Attorney Gen-
eral and the Comptroller General in opinibns rendered to the Federal
Emergency Administrator of Public Works and dated' February
7, 1934, and February:8, 1934, respectively. The'Co-ptrdller Gen-
eral, however, -suggested that 6ptions' should provide for the 'appli-
cation of." the amount paid therefor as a' part of 'the purchase price
for the real estate covered thereby in the event of 'purchase2.3 No
difference in principle' is perceived between payr'ldnt'for' options
upon such properties and payment for' options 4 ion"subsistence
homestead sites. Answering question 8,: therefore,. it is my opinion
that Federal- Subsistence Homesteads Corporation may pay cash
to secure binding options on land.

In approvingkthe expenditure of money by'the' Federal Emer-
gency Administrator of Public Works for appraisal fees and for
expenses of title search' and the preparation of certificates of title
by local experts and title companies, the Comptroller 'G:neral, in
an opinion dated February 8, 1934, used the following language:

It is unnecessary to consider in this connection what may be the rule as
to the procurement of expert appraisal and certificate of title service. by the
permanent departments and establishments of the Government to be used prior
to the actualracquisition of real estate, and, in'fact, as a guide in determining
whether to make such acquisition. The. National Industrial Recovery, Act of
June 16, 1933, 48 Stat. 200, 211, was intended to relieve unemployment. (section

*203) through the provision, in part, for, the performance of certain public
work, including low-cost housing and' sium-clearance projeets as stated in
section 202 (2) thereof.

Expenditures' of 'the nature mentioned are understood to be regatded by
you as necessary to a proper and economical proseciition tofthe particular
project and to safeguard the interest of the United States in selecting and
acquiring of the sites for low-cost housing and slum-clearance projects involved.

In the circumstances as stated' by you it is believed the acquiring of such
expert assistance is justified as reasonably necessary under sectidn 201 (b)'
of the Recovery Act, and in view of the quasi-personal nature of theD service,
the limited field a's 'stated, the apparent' reasonablene'sss of the charges, 'and
the emergent character; of the work, this'- office will make no objection to the:
expenditures as. proposed under such portion of the 'appropriation made for:
carrying out the Recovery Act. as may be allocated to your Administrationj
for low-cost housing, and slum-clearance projects.

:5.11 : 0' i:
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Thes;e considerations seem wholly applicable to the 1acquisition of

sites for subsistence homesteads. Moreover, in the past, the pro-

priety of expending for such, incidental-purposes money available

for the, purchase of land, has been recognized frequently byvthe

accounting officers of the: United States. In one opinion the fol-

lowingjlanguage appears:

It is well 'settled that the expense of procuring an abstract of title to land
to6 be used by the- Government for * 8 * (a boat yard) is a proper dcharge
against the appropriation used for purchase of the land, if :the abstract is for
use by the United States attorney to assist him in examining the title, and
provided the land is to be acquired by purchase." 23 Comp. Dee. 266. Ac-
cord: 8 Comp. Dec. 212.

The employment of persons who are attorneys to render services

of the kind now under consideration is unobjectionable, since these

Vpersons. act,. not as attorneys, but rather as expert investigators
collecting data* upon which legal officers of the United States may

base an opinion of title. See:6 Comp. Dec. 133.,
It maly be mentioned that no express provision for employing

expert ,assistance is found in the subsistence homesteads section of

the National Industrial Recovery Act, but the power of designating

agencies'and prescribing regulations for the accomplishment of the

-general purp;oses of the statute, conferred upon the President in

,qSection 2Q8 seems ample authoriy for. the employment :of such

services :as occasion may arise. In an analogous case the Secretary

of the Interior sought to pay for services of the same type out of a

reclamation fund. Statutory authority to. perform any and all

acts and make such rules and regulations as might be necessary to

carry th-e reclamation statute into effect was deemed sufficient 'war-

rant for charing to ,the.reclamation fund the cost of obtaining

abstracts&of. title, (9 Comp'. Dec. 569, 571). My answer to ques,

tion 9, therefore,' is in the affirmative.,;
Lo: ing :continued practice and policy of the United States are op°-

posed to the: insurance of any Government property. ' This practice

and' policy seem to have crystallized into an infiexible rule of; the

accounting officers of the United States. IIn: one of a long line ,of

decisions on this point the Comptroller' of the Treasury said:

The, question, of the use of appropriations made *for general or specific
objects to. pay *for insurance on Government property has been before this
office many times, and it has been the uniform practice to recognize the policy
of the Government.with respect to assuming its own risks and to hold that
such appropriations are not available to pay insurance premiums unless, made
so in express terms by Congress. 023 Comp. Dec. 269. See also 7 Coamp. Gen.
105; 23 Comp.-Dec. 297,; 13 Comp. Dec. 779, 7 781.

hIt is my opinion that the 'broad discretion under' which the subsist-.

ence homestead section of the National 'Industrial Recovery IAct' is

[Volt
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administered may not be employed to override a rule and policy so
firmly established as thati which prohibits insurance of Government
property. My conclusion is the same with respect to public liability
insurance. Assuming, without decision upon the point, that-Federal
Subsistence Homesteads Corporation would be liable iiO ttort for
negligence in construction operations undertaken by the corporation
(cf. SloanShipyard.sCorpv. v. Untedl Statesl Sippng Board Enier-
genciy Fleet Co'p., 258 U. S. 549),.;no reason appears why this 'risk
should not colle within the general policy: against the use of' appro-
priated money 'for insurance unless Congress has expressly So- pro-
vided. -For these -reasons my- anlswer to both of the injquiries in
question 10 is in the negative.

In question 11, inquiry is made concerning the 'right of employees
of Federal Subsistence Homesteads. Corpor'ation to participate in
the benefits of the United States Employees' Compensation Act.
(39 Stat. ?42, U. S. C. tit. 5, secs. 751 if.) Section 40 of that statute
(sec. 790 in U. S. (C.),- contains'the following definition.: "'the term
employee ' includes all civil employees of the United States." The'
question under consideration, therefore, is whether or not employees
of Federal Subsistence' Homesteads Corporation are employees of
the' United' States.' ' '..

The Attorney General has held that employees of the Panama
Railway and Steiamship' Line 'a- corporation in which the'eUnited
States' owned 'most o f the stock, were not "employed by' the' United
States ' within the'meaning of a statute i'equiring an 8ho'ur day
for' persons' so 'employed. Iit will 'be noted however, that te corpo-
ration in question was serving th` public generally' as a common
carrier. The general, public, and even' the United States, seem to
ihave' paid this corporation for services 'rendered. (25 Ops. Atty.

'Gen. 465) ' '
On' the other' hand,' speaking- of the federally financed and con-

trolkd 'Alaska 'Railroad,' also a' 'common' carrier, 'the
General has said: ' -"omptrolXer

:The Alaska Railroad has been held in Ecrlaline v. A a1ska Northpera Ra47,road
Co., 259 Fed. Rep. 183, to be a governmental a-gency. The claimants are em-
ployees of the railroad,' and, therefore, employees of the United' States.- 8
Romp. Gen.: 420. See also'5 Comp.:Gen; 06.;

Federal SubsistenceHomesteads Corporation presents a jparticu-
larly strong case for holdig that 'employees of the corporation are
employees of the United States. The corporation has no function
except the execution of the provisions of ' Section' 208 of the National
Industrial Recovery Act. ' It has no independent treasury, but meets
its obligations out of appropriated money disbursed as required for
its various purposes, including salary payments, according to the

182662-34-Vol. 5- 33
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usual, tsystem:. and procedure of -Government; disbursements and ac-'
' ounting, . The corporation is Swholly directed and controlled bVr
the'; Seeretary' of the Interior: andi ihe, members:,of his departme.ntal'
staff.. 'In.,short, Federal Subsistence Homestead C~orporation is' a
division,;of the.IDepartmentof. the Interior 'brganized::in corporate

forn for'the more effective carryinghoout of' emergency legislation.
Itis?.1my 'opinon, therefore, :that employees: of .the 'eorpbration are
employ.res. ojlthe United States, .and ' as .suchh are entitled to benefits
under the. employees' compenniiation act.t.o the same degree as,;persons
rendering; similar :services. for the.' United States~ directly without
interposition of the dorilorate entity.., 2/. 34 Op. Atty. Gen. 363

.Question 4i2t'involves the definition,:'of' "'subsistenece homestead."
Section:,208 of the: National Industrial Rkbovervy Act reads in 'full
as follows' :. :"-,' ,
"Tr 'pjovfd&fdi' adi' tim redistrib'utt&o 'of the' 'ovdrbalance 'of' population

0,;: E E :;,:;inX indu's'trial :centers: $25,0100,000 is 'hermy ffi'ade available- to the President
to.'be iised by .him' through such agencies' n as'he may, establish 'and under'

such: regulations as he.jmay, malie, fo making loans for. and otherwise: aiding.

in the pyrchqase ofsubsistent;,ce stmos., ,The-mQ~neys collected..as repay-
m: t: nent ofS said' 'loans shall constitute a revolving fund:to be administered as
directed by the President for thepurposes of this section.

Cogmzance must be, taken kof the fact thattlhis seqtion is, one phase
of the iegislativ effort to relieve .a inational,qeconomjicemergcy. A

fund is madIe. available: for remong ailies from overpopulated
indistrial centerg and .reestablish-ing .them:ou a self 7 supportirg basis
in a.,more +avorabe'.'eniironmient. Lang uage in the sut should
be interpreted in it, hel'ight of this purpose. ..

f 000f t; ; : r 0: . , ,T, ,h~e 4a~sie ','>subsigtenpe .-horne] ,s~teead," is ipt amiliar to prof~essiona~l' I
usage or lay speech.: However, the component words have established.
meani'ngs. The cpncapt~ionof ihomestead today .is that. of ,a home
place. In thelaw ith noun,Rawpp arsm uas1y in conneetin'onw.ex-.
emption statutes and Federal laws concerning the disposition of the.
public domain. In neither case does personal property seem to be
include din th c pt.- H,6kever,4'ie' 4ualifyin'g word "subsist:-
ence "'eeAmstobinqicate'soime special, adaptation toimainternance and.
support. -Under Federal statutesaand in.Government contracts allow-
ances forfo4, aknAd lodgi.pg, are described, as allowances, for subsist-
erceIn., ,theStibs,istence xpene, Act of .1926 (44 Stat. 688, C 5 U.S..,.
sec. 822> "subsisteince ",used in conectjon with expense allowances,
is defd as "lodging, meals.and other necessary expenses incidental

tQ personal su4tnance or comfort":. In the case of the homesteader,
all, of, the itemjs menitqiioned in q'uestion 42 goontribute to,"personal
s'ustenanc6 and comfdrt,". , Furniture which rienders theihomehabit-,
. able, and tools, 'livestock; seeds aid other agricultural supplies which

[V~ol..
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assist materially in the!supporting of life-upon the home site, may:
reasonably be considered as important-and characteristic features of
a asubsistence homestehad' 'is l4'hiy 'improbable that Congress ini-
-tended to aid in the purchase of real property but to refuse aid in
th plurchase of personal' 1property; tually etseitial to the Iome-
0 steader, and equally beyondhis power to' 4cquire without assistance..
:'Inthe absence of prhcdefi, 'and sUolong'as no distortion of plain

and accepted meanings appears,;'it woiuld' seem that administrative
interpretation of the phrase subsistenc~e homestead " should be con-
trolling. It follws that sh'duk dthe'Secretary'of the Interior pro-
mulgate such regulations as are suggested in question 12, the inclusive
interpretationof ' suibsist&ite honioAad" therein' contained should
tbe given effect as a reasoiaibleaidhministrative definitioh of a phrase
which otherwise iacksdp recisie meani'ng " ''

Approved, June 15, 1934
OSCAR L CHAPMAN,

A ssistant Secretary.

*ABSENCES FROMXHOXESTEAD LANDS BECAUSE OF ECONOXIC
'CONDITIONS-ACT OF MAY 21, 1934 (48 STAT. 787).

[Circular No.'-.''2 :

P-..DEPARTMENiT 'PF THE INTERIOR,
G:1TERLA14ND OOFFICE.

U ; ;NITED Wa-;e:Yr;?4iqtpns P.; (7., June 15, 1934..;

RE'GISTERS? UNIT -TATES LANI OUFIOES
Tli. act of May' 1, 1034 (48 Stat. 787, dntited n Act' granting

a'lea vI of absene to' settiers o'f jhoiestead'elands during the years
1932, 1933, and 1934," reads as follows:

That any homestead selqtler ,or- entryman -whoi during: the calendar. years
1932 or 1933, found it necessary,. or during 1934 should find it necessary, because 
of 'economicconditions, to' leave his thomestead to seek employment in order
,to obtain the 'e'essaries of life' fo'r himself and/horfamily or to provide for the:
education :of his children,' may, uponfl filing with the register' of -the district
his affidavit, supported by corroborating affidavits of.tro; -disinterested persons4

7 showing the- necessity, of suchabsen e. be excused torn compliance with-the
*requirements of the homestead lawsas to~ residence,- Cultivation,- improvements,
expenditures, or payment of purchase money as the case may be, during all or
any part of the calendar years '1962, '1933, and i934; and said entries shall: not
be'open. to contest 'or 'protest becaus& of: fdilure to- comply with such requlkre-

-mentsa during such. absence; exeeptg.that the time' of such absence shall not be-
deducted from the. actual residence required by law,- but a period equal to sueh
absence shall be added to the statutory- life of the entry: Provided, That any
entrymnan holding an unperfected entry on ceded Indian lands may be excused
from the requirements of'residence upon the conditions provided herein,' but
shall not be entitled to extension ' of time for the payment of -any installment-
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of the purchase price :of the land except upon payment of interest; in advance,
at the rate of 4 per centum per annum on the principal of any unpaid purchase
price from the date when such payment or payments became due to and inclusive
of the date of the expiration of the period of relief granted hereunder.

Leaves of absences for all or part of the years mentioned bythis act
may be granted, thereunder to; any homestead settleri or entryman who
has established actual residence upon the lands. and who thereafter
found .it necessary because of economic conditions. to leave his home-
stead to seek employment in. order to, obtain food andd. other neces-
saries of life for himself and/or f %nily or to provide for the edu-
cation of his children.

The application for such. leave of absence must be filed in the
proper district land office and give the name and present address of
the applicant and be sworn to by him and corroboratedlby the affi-
davits of: at least two witnesses in the land district or county
within which the lands claimed under the 'homestead laws' are lo-
cated, before an officer authorized to administer oaths and using a
seaL It must describe the land by legal subdivisions, section, town-
ship and range numbers, give' the serial' number of the entry and
name of .land office and Chow the datei when' residence was' 'estab-
lished thereon. and how the: same was maintained thereafter by giv-
ing the dates of the beginning and ending of all residence periods
and of all absence periods, and the 'character of the improvements
and cultivation performed by the' applicant. It must set forth fully
all the facts ion which the claimant bases his right to a leave of
absence, what effort was made to raise crops, giving, the dates of the
planting and the kind of crops planted, the purpose of his request
for leave, and the period for which the leave iS desired The ad-
dress of the claimant during his absence should' 'also be' supplied if
possible.

Entrymen of ceded Indian reservation lands desiring relief under
this act are not entitled to an extension of time 1for@ the payment, of
any installment of the purchase price:'of the land unless their appli-.
cation for relief thereunder is accompanied by payment pf interest
at the rate 'of 4 per centumi peralnnum on the principal of any un-
paid purchase price;from the date' when: such payment or payments
be came due to and inclusive of the'-date of the expiration of: th
period of relief granted underthe act. 

The act; applies; to 'entrymen only if they, have establisoed resi-
dlence; upon their- claims.' It also,, applies to settlers who have, not
made entries. If the latter file application for leave of absence
hereunder, you will assign them current serial numbers.' If''the'
settler has theretofore filed notice of , his 'absence i under 'the act
of July 3,:19 (39 Stat. 349), the application under this act will
be given the serial number already assigned such, notice of absence.
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Relief may not be granted under this act in cases where entrymeu
have not icomplied with the law 'sufficiently Ato enable them to make
acceptable proof within the statutory period of the entry as ex-
tended by invoking the provisions of this act dr other relief :acts.
The period during which a homesteader is absent from his claim,
pursuant to a. leave. dutj granted under this act, can not be counted&
as a part of the actual 'residence on the iand required by law, but.
an equivalent period may be added to the statutory life of the entry..

If the application for relief under this act is allowed, it will oper-
ate as a stay during the period for which the leave is granted against
contest based upon the charge that the entryman has failed to 'coin-
ply with the law in the matter' of residence, cultivation, improve-
ments, expenditures or payments of purchase price, prior to the
filing of the application for leave of absence, in the absence of fraud
in procuring the. same.

If the showing made' is satisfactory, you will promptly forward
the application to this office by special letter with notation of your
allowance thereof and advise lthe applicant of your allowance of
this application by:'ordinary mail. If it is'not satisfactory, you will
reject the application, subject to the usual tight of appeal, and -all
appeals:,will be promptly forwarded to this office by special letters.

F: RDW. Jonsox, Com2missioner.
Approved:'

T. A. WALTERS,

: :: ... ::First:A~ssistant XSecretary. . : ................. :

: MIGRATORY BIRD ;TREATY ACT AND, SWINOMISH INDIAN-;:
RESERVATION

Opinion, Jue 15, 1934

INDIANS AND INDIAN ItE5ERViEOKS-T nS-MIG5BATORY BIRD TRATY Aor--

SCOPE ANVD APPFLOATION. .

iThe Migratory Aird, Treaty Act' of July 3, 1913S (4: Stat. 755), passed to give
effect to the; treaty between the United States and Great Britain, pro-
claimed by the President on. December. 8, 1916 (39 Stat.,0 pt. 2, p. 1T02), is
applicable to Indians and Indian reservations,. the treaty and statute' con-
ftaiing no provision excluding Indians Jr Ihdian reservations fromi their
operation, and the treaty expressly ]nentioning concessions to Indians not
extended to any other race.

INDIANS"AND INDIANRESERVATIONS-TRIATY WITH SWINAoIISH AND OrxTE TRIBEs

* IN STATE OF WASHINGTONHUNTING RIGrTs;.

0 The privilege. of huntingygivei to the Swinemish and other, Indian, tribes by
the treaty of January' 22,'1855,-known astheTreaty of PointElliott, doesinot

*: extend to; the reservation lands,: but is confined to the undisposed of and

5017.



518 DECISIONS? OF THE DEPARTMENT °OF THE INTERIOR iV0L;

unappropriated public, lands of the United States, thdre being no necessity

for making a specific reservation with respeet to the reservation lands
at the time this treaty was entered into.

INPIANS-SWINOMISEH ESEIRVATION--TREAY AND NATuRAL RIGHTS.

The right of the Indians who were parties to the Treaty of Point Elliott to
hunt on their reservation lands was not based upbn any provision of the
treaty, but was a right already existing in'them and not granted away by
the treaty.

INDIANS AND INDTAN1RERSVAnONS-MiGroTohY BIRD TWATEY At-POwnas OFr

The Migratory Bird Treaty Act, ins so far as it restrainf: the Indians from
:taking and killing the class of game to which it appliesi, is based upon the
power of Congress, as the lawmaking authority, to prescribe game laws
restricting the Indians in their~ ights of hunting on reservation lands.

INDIANS AND INDIAN REsEnvATI6Ns--AuTEoriY OF TIHE STATES--GAME LAWS.

Primarily, the States, both as trustees of the rights of their people and in
the exercise of their police power, have control over the light to reduce
w-ild game to possessionh;; but this; rule; is without application to Indian
reservations, and Congress, having paramount authority over. such reser-
vationsand the Indians occupying them, may provide game laws to restrict
the Indians in their natural and- immemorial rights of fishing and hunting.

FARY, Acting Solicitor:

You& [the Secretary of the Interior] -have requested my opinion as

to whether the Migratory Bird' Treaty Act of July 3, 1918 (40 Stat.

755), is applicable to the Indians of the Swinomish Indian Reserva-
tion in the State of Washington.

On December 8, 1916, a treaty between. the: United States and

Great Britain was proclaimed by the President (39 Stat. 1702). It

recited that many species of birds in their .annual migrations trav-
ersed certain parts o of the United States and of Canada and that

they were of great value as a source of food and in destroying in-
sects injurious to vegetation, but were in danger of extermination

through lack of adequate protection. The treaty therefore pro-

vided for specific close seasons and protection in other forms,-t and
agreed that the two powers would take or propose to their lawmak-

ing bodies the necessary measures for carrying out the treaty. The

act of July 3, 1918, 8upr, entitled; "An Act to give effect to the con-

vention ", prohibits the killing, capturing, or selling of any of the

milatory birds included in'the terms of t the treaty-except as permit-

ted by regulations compatible with its terms to be made by .the Sec-
retary of Agriculture. .0 '; ; -;i

The treaty and statute contain no provision excluding the Indians
or Indian reservations from their operation. The treaty expressly
mentions the Indians and-makes~concessions.to themi not extended 'to
any other race.: i Article II,- paragraph 1, ddaling with close seasons,
declares that the "mIndians my: take at anytine sdbtdrs. for' food but
not for sale". Paragraph 3 of the same article further declares:
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The close season on. other migratory nongamei birds shall continue throughout
the. year, e~xcept ,that, Eskimos and Indians may take, at rany season -auks, 'auk-
lets, guillemots, murres and puffins, and their eggs, for food a d their skins fpr
tlothing, but the birds and eggs, go taken, shall,not be sold or. oed for sale.

< T~h~e~se..smoecific refe~rences: to.:the Indians. and the specialconces-
sions made them, plainly show that, it, was thes intention.o. tlhe..high
,conturacting powers that the ,convention and the statute .enacted for
its enforcement should bind the Indians as well as others,, irrespec-
tiveof where the migratory birds might be found. I That intention
must be given effect, unless the Indians havke.been.,withdrawn.fromn
the operation of the treaty and, statute by some other controlling law

It.is .urged- that such other controlling law is found in the i treaty
under which, the Swinomish Indian Reservation was created. That
treaty, known as the. Treaty .of' Point, Elliott, -was concluded don
January 22, 1855, between .the Jnited States and, the Dwamish,
:Suquamish and .other allied jand subordinate.'tribes -of Indians in
Washington Territory., Article V. of thej.treaty, relating, to the
fishing and hunating rights of ithe Idians provides::

The right of taking 'fish at usual and accustomed grounds Iand' stations is
further secured to said Indians a in' 'common: with 'all citizens of -:the Territory,
.and of erecting temporary 'houses for the purpose of curing, together with the
privilege of hunting and gathering roots and berries on open and :unclaimed
lands. Prdvided, however, that they shall not take shell-fish from any beds
staked or cultivated'by citizens.

It is to be observed that the privilege of hunting given the, In-
dians by the foregoing article does not extend to the,. reservation
lands, but is confined, toi"open and unclaimed lands ", that is, the
undisposed of and unappropriated public lands of the United States.
The right, to hunt on the reservation lands was not specifically.re-
served to the Indians. by the treaty. There was no necessity for

'making such a specific reservation with respect to, the reseri!ttion:
:lands.: At thetime the treaty was entered into' in 1855,there was no
impediment on the hunting rig-hts of the Indians on the lands oQccu-
pied by them. "The, treaty: washnot a grant ,of rights to, the Indians,
but a grant of right from them:-a reservation: of those not granted."'
United) States v. Winavs (198.U. S. 371). The right of the Indians
to hunt on the reservation, lands thus continued not in virtue of any
specific provision in the treatybut asa right al'ready existing in them
and not granted away by the treaty.

The Migratory Bird TreatyLaw, in so far .as it restrains the
Indians from taking and killing the class.'of game, tqwjnch it ap-
plies, does not therefore conffict with the 'Indian treaty, and its
validity, as applied to the Indians, depends upon the power of Con-
gress to prescribe game laws restricting the Indians in their rights
of hunting on the reservation lands. That Congress has such power

'519
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appears to:. be .beyond question. . From: the earliest traditions, the
right -of every individual to reduce wild game to possession has been
~subject to 'regulation and control by the lawwmaking power. G Geer v.
'Coenactizut (161' U. S. 5149). Primarily the State, both as trustee
for the rights of all its people and in the exercise of its police power,
has control over the: right to reduce 'wild game to possession (United
St~tes: v;- &iZm~~e-, '258 Fed. 479, 481).': But this' rule* is without
'applicatioi to Indian'' reservations, to which, according to repeated
decisions o~f our Federal courts, 'the State's game-and fish laws do not
extend. Inl'r'e' B'l~ebirdl;(109 Fed. 139); rIn' re Lintcon (129 Fed.
247); Uitded States 'v.; Htmilton (233-Fed.. 685). See also Peters v.
Main (111 Fed. 244) and State v. (C pbell (53 Miiiff. 354; 55
N.: W. 53):. 'Congresshas 'pramount authority over such reserva-
tions an.d 'the Indians 'occupyingt them (Lone Wolf v. Hitahcoclk, 18T
U.'S. 55, 565:),.and mayf it sees fit'so todo, provide gamei'laws to
restrict the Indians in'thlir inatural 'and immnemorial rights of fishing
and hunhtig. In re, Bla bkird, kpra. And even though such laws
should conflict with the provisions of' prior treaties with' the Indians,
.there is respectable authorityvfor upholding their validity. Thus in

fhe Gh'erike ToM co:Cdse (11 'a.'616), it was held that a law
of Congreiss'imposing'la tax on, tobacco, if 'in" conflict'w'th' a prior
't~re~tywitli {-th.,'Ch~er , 0'was-i paramount to the treaty. And in
XWard v. ace,'Horse (16: U. S. 504), 'the court ruled that the pro-
vision, in the treaty of February 24, 1869, with the Bannock Indians,
\ whose resertatibn6 'wads within the limits of iwhat is now 'the State of
Wyoni ig, tht. "'theys'hall have the right to hunit-upon the unoc-
'cupied ,l~iads 6f' 'thetUnited. State so' long as game iay be found
there-on "'was superseded bY' the provisions of the Enabling Act
admitting Wyom'ing into the Union, and'-that the treaty provision
did not'give the InTdians the right to 'exrcise the hunting privilege
within the linits of' the State in violation of its laws.

As' hereinbefrfe' pdin'ted' out, the treaty iof December 8, 1916, is
.drawn in' terms disc.losinhg a clear intent on the part of the high con-
tracdting powers that' the Indians as well as all'other persons should
be; bound by the termsi of 'the'conventi'nn, and: in the" absence of aiiy
other legislation purporting to' exempt them,' it is my 'opinion that
the Indians of 'the'Swinoniish-"Reservation are included within the
prohibitions' o'f the treaty and the' statute enacted for its enforcement.

.Approved, June 15,1934:
, OS -Osc L. CHAPMAN,

;-0 :A ssiistan~t Secretary. i :i ; 
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STATEMENT OF THE PRESIDENT ON- APPROVAL OF THE TAYLOR
GRAZING ACT

The passage of this act marks the culmination of years of effort to
obtain from; Oonfress express authority for Federal regulation of
: grazing, on the public, domain in the interests of national conserva-l
tion and of the livestock industry.

It authorizes the Secretary of the Interior to provide for the pro-
tection, orderly use, and regulation' of the* public ranges, and to
create grazing districts 'with an aggregate area of not more than. 80
million acres. It confers 'broad powers, on the Secretary of tthe Inte-
riorto do all things necessary for the. preservation of: these r'angesT
including, amongst others powers, 'the right to specify from time to
time the number' of ivestock which may'graze' within' such districts
and the seasons wheii'they shafi'be permitted to do' so. The author-
ity to exercise these powereIs is carefully safeguarded againstt inpair-
nment by State or local action. 'Creation of 'a grazing, district by, the
Secretary of the -Interior and promulgationu'of rules and ragulations
respecting it will ,su 'persed4 EState regulatiion of grazing on th'at part
-of' 'the Vpublic domaiin Siinclude~d within s'ucli 'district..
0Water developInent,. scilt-eioion w'ork, :and the general' improve-
ment of such lands are provided for in the act.

Local-residens, settlers, a:d owners of land and water who have
been using the public rlange iin thjeI past are' given a p'reference by the
ternis of 'the ac#~to 'the use of lands within such districts when placed
:under' Federal regulation so long as they, complyvwith the rules and
regulations of the Secretary of the Interior. The act permits private
persons owning' lands within a' distrit 'toi make exchanges for feder-
ally owned' land ':outsi 'a 'grazing district if' and when t he :Secre'".
tary'of the. Inte'rior finds'it t be in the best public interests.

0 0 The Federal: 'G'ove~rnment;0 1y enacting this law,' has taken a great
forward step in 'the interests of 'conservation, which; will pir6v& of,
benefit not only to those engaged in the livestock industry but also
to theNation as a whole.r

52a
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LGENERAL EXPLANATION OF THE TAYLOR GRAZING ACT

Approlved June 28, 19.34

[48 Stat. 1269]

DSECTION 1

Creation of grazing, districts.-The Secretary of the Interior is.

authorized to create grazing' districts from any part, of the vacant

and, unappropriated public domain which, in hisopin'ion, is chiefly

valuable for graing. The Secretary of the Interior may not, how-

,ever, place more than 80,000,000 acres of 'the'pubtic domain in graz-

ing districts. Lands in national Iforest, 'national parks and monu-

meents, or Indian Reservations may not be included -in 'such districts.

A ,grazing district is, created by the issuance of '.an order which

establishes the boundaries of the grazing district. Additions may

be made to any district or its boundaries' changed, from time; to time.

Hearings. reauired.-Before grazing districts may be established

in any State, a hearing, must, be held in the State (after a public

notice of the hearing, has beene given), at a location fixed by the

S~eerotary of the.Interior, convenient for the attendance of State

offieials and the settlers, 'residents, and livestock owners of the

vicinity where the district it proposed to be, established.. A district

may not be established until the expiration of ininety' days, after such

notice has been given nor until twenty. days after such hearing is

held.
* Withdrawal of public lands within proposed grazin~gdistrict from.

entry.-The .publication, of a notice, of hearing has ithe effect of

withdrawing all public lands within 'the exterior boundaries of a

proposed grazing district, from all forms,, of: homestead, entry or

.settlement. . . , .
Rights of may over grazing district lands.-The Secretary isf

required to grant any owner of lands adjacent. to a, district, upon

application of anysuchl owner, a right of way over the land included

in_ such district, for_. stock-driving purposes whiere necessary for

convenient access Wto marketingfacilities .or. to, grazing lands not

within such district.
Construction of act.-Nothing in the act,$,is.,,to_ be construed to

impair any rights initiated under public land laws, except as re-

:quired by other provisions of the act. The- creation of a grazing

district will not defeat the grant,. to a State, of lands heretofore or

hereafter surveyed. The act is not to be construed as limiting or

re'stricting the power or authority of any State as to matters within

its jurisdiction. The act is not to be construed; as altering or restrict-
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ing the :right to :hunt : or fish within a grazing district, or as vesting,
in any permittee any right 'to interferer with hunting or fishing'
within a district.

SECTION 2

Po wers of the Secretary of thke, Interior.=The Secretary of the
Interior is. empowered- to do any and all things necessary for the
protection, administration', regulation, and, improvement of such
grazing districts tas' maybe created,:including,.among other things,
power to regulate their' occupancy, and use,'to preserve, the land and
its,:resour"ces from destruction or, unnecessary injury, and to pro-
vide&forthe ,orderly use, improvement,. and development ,of; the
public range.

Buhes and regui tion s.-The: Secretary of the Interior is author-
ized to make, rules and regulations and establish a suitable service to
carry out .the .purposes of they act.

Reuhoilitation of ranges. The Secretary is authorized to study
erosion and flood, control andz perform such work as is necessary to
rehabilitate public land areas subject to the provisions of the act.:,

Penalty.-Any .. willful, violation. of the act, or of 'the rules and
regulations after' actual notice thereof, is punishable b ya fine of not
more than $500.,-

f .. 40 .i ;- ;i; -SECTIoN 8i;< ; 

Issuance of grai phernits.The Secretary is authorized to issue
permits to,graze-ivest6ck within a district to, such 'bona fle settlers,
residents, and: other stoc kowners as under..his, rules and regulations
are entitled to participate in the use of the, range. Termits may be
issued only to citizens of -the United States qor to. those who have
filed the necessary declaration- of. intenon. to. become such, and to
groups, associations,. or .corporations authorized to do business under
the laws of ,the States in' which the. grazing district is located.

Number of livestqqtk, to; g within. dJitriqt-Seasons :of "e.-
The Secretary is also authorized, to specify from time to time the
number, of livestock that, shall, graze. within. a, district, and. the sea-
sons when a district shall be ,used for .gr1azing.

Preferenrcestograzi~ng priviees,.within diatrcts.-Preference is
to be. given in the. issuance of grazing permits tp those within or. near
a district who are, l'and ,owners engaged in the livestock business,
bona fde. occupants or. settlers,,or ,owners of water or water rights..

After a permit has been issued, its:renewalmay not be refused for
::the purpose ofqallowinga 'preference application if thepermittee is
complying with all rules' and regulations of the Secretary of the In-
terior, where such refusal will impair the value of a livestock unit
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that has been pledged by the permittee as security for a loan. 5 The
number of livestock which such permittee may graze within a dis-
trict may be increased or reduced, however, in the discretion of the
Secretary of the Interior.

Each preference will be measured by the amount of grazing which
is necessary for' the permit applicant to make proper use of the lands,
water or water rights owned, ocGupied, or leased by 'him. Until
July 1, 1935, no preference is to 'be given in the issuaneo of such per-
;mits to any owner, occupant, or settler whose rights were acquired
between January'1, 1934, and December 31, 1934.

After the allowance' of the preferences' hereinbefore provided foor,
persons 'recognized and acknowledged'zby the Secretary'of the In-
terior as enjoying the use of the public range at the time of its in-
clusion within a district, will be, given a preference in the balance
of the grazing privileges of the district. Such preference will be
measured by the amount of the permit' applicant's past use of' such
range. '

* Duration of permit-Permits will' be issued for a, period of not
more than 10 years.'

Renewad 'of permiit.-The permittee has a prefereince to renew the
permit at the discretion of the Secretary of the Interior.

Grazing fees..-The Secretary is authorized' to make a reasonable
annual charge for the privilege of grazing livestock within a dis-
trict. During periods of range depletion due to' severe drought or
other 'natural causes, or ini case' of 'a general epidemic of disease, dur-
ing the life of the 'permit, the Secretary -of the I'ntbri'or iis given
Aauthority, in his discretion, to remit, reduce, or refund in whole or'
in part, or authorize postponement of payment, of grazing fees for 
the period of such-emergency.

Water rig ts-Itf is provided' that nothing in the 'act shall be con-
hastu to' impair any right to' the possession and use of£ water, which
has vested' or accrued 'under'-exis~ting:'public' land laws', or 'which

may 'be hereafter initiated or'acquired and 'maintained in acdordance
with "uch laws. - This provision 'protects vested rights, to the use
of water #hich'may be situated 'within'a' grazing diftrict, 'and also'
provides for the continued'acquisition of 'rights to the possession and
use' of' imappropriated water located within districtsE

i ?:6tionb of grazing di.titit or issuwrwe of permit not to create
any riogsts ind'sanda -The creation of 'a grazing district or the issu-
ance of 'a permit pursuant to the provisions of the act will not 'create'
a'ny right; title, interest or estate; 'in 'or to the lands.' 'The permittee
has af revocable privilege, only, of grazing on' public domain in-
c-luded within a'district.

526
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SECTION 4

Permit to construgct improvements on. pubic lands withinf die-
tricts requirediFences, wells, £ reservoirs, 'and- other improvements
necessary to -the care and management of permitted livestoci may be
constructed on. public ! lands within the grazing districts under a
permit issued by the Secretary. '

Partition fences.-The act provides .that the Secretary of the In-
terior shall require permittees, to comply with the, provisions of the
law of the' State within which the grazing district is located as re;
gards the cost and maintenance of partition fences.

Use of improvements i, dist'ricts-by~ s~segUent ocu dpants-9Where
improvements: have been constructed within, a district by: a permit-
tee, no permit shall be issued which will. entitle a subsequent -per-
mittee to the use of such improvements until he has paid for the rea-
sonable value thereof as determined'under the rules and regulations
of the Secretary of the Interior.

SECTION 5

Free grazing 'withnA districts' for' ivestock kept for domestic pur-
poses.-Free grazing for domestic livestock within districts is to 'be
allowed.

s U7e of timber, stone, gravel a; yoa cod 'other dpo i0tsi.oth-
ing in the act is toprevent the use of timber, stone, gravlclay';coal,
and other deposits by miners, prospectors'for minerals, settlers and
residents' for fire' wood, fences, buildin'gs, mining, prospecting, and
other di-Imestic purposes.

SECTION 6
-- f h .- f d ] 0 . .. - Q L .-- . - , ,.

8;0 ~ ~ ~ ~ ?I ac d RWights of wt Zwithin grazing districts.-TTheact does not restrict
the acquisition, granting, ortuseof rights' of way within grazing dis-
|:tricts under existing'law';w or ingress oi egress 'over thei publi'clands
in grazing districts for all proper and 'law'ful' purposes.

Mi:ing.-The act d'oes not operat'e to restrict prospecting,- iocaing,
developing,' mining, leasing, or the'"'patening' of imineral resources
within such districts'under' appjlicable law.' '

.'SECTION 7:

6Homesteadig of ulilandi s -withi uirgrazing distrcts.he Sec-
.retary -is authorized,: inhis discretion, to classify' lands within graz-
ing districts which are more valuable and suitable for. the production
oef agricultural crops than forage ;:plants, and to open such agricul-
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tural lands to homestead entry;=in tracts not exceeding 320 acres in

area. No. lands within a grazing district are subject to settlement

or occupancy,-howev'er, until such classification is made and the lands

found to be more valuable,1for agricultu'ral crops- are opened to entry

after notice thereof has be~eii given..to ;the- g-rizing permittees,. Lands

homesteaded .rem'ain a-paart o'f the grazing 'disfrictsuntil patents are

issued therefor. After entry is allowed,.the homesteader is entitled

to.the p'ossession- and .use'of the aland.
When i any. qualified 'person files 4 an; appliCation in the land office

of the 'proper district to make a-homestead -entry to :any tract not

exceeding:320 acres, thekS6ecretar.y'is directed to make a classification
of. such lanId.: I f the .Secretarych'sifies such land as- agricultural,
the applicant therefor has a preference right to enter such land§ when

they are opened, to.entry. -

':f : f; ,, i-;.:,,,,:: N )! MSCTION 8 
* '' . S~~c~roiw 8 a 

The United States mav be given titleteixl:aIds unthinr distct.-The
Secretary of the Interior on behalf of the Unitedi States may accept

title to any lands within the exterior boundaries of a grazing district

as a gift. when he belives such action will promote, the purposes of

the,,district_.. .
lox~ha~ge of privately-owned las situated within district for

lands. of he. Unitd.,Staqteeq.-.-Whenj in, the, opinion of the, Secretary,
the, pujli1 interest will be~ bnefited thereby he,is authorized to accept
titl ,to, ,a ,ny, vately-owedJ ljandis ;ithin,,the exterior :boundaries, .of

agrazing ,aistrict and in exchngtherefor to issue a patent, for not

to exceed an equal' value of public land in the ,same State, or; withn

a distance of not more than, 50 miles within the adjoining State

nearest the base lands. Public lands ,given- in exchange must be sur-

veyed and,may, be situated either within o, without a, grazing vdistrict.

NtNte+ of exchange.-Be~fore any exchange, can be': effected, notice

therloust be ,published h by the Secretary. once each week for..4
successive weeks 'in., soqmee.'ewspaper. of. general circulation in. the

~ounty lor ,coin~ties, in'. w~hi~c~h athe lands tobe accepted are situated,

.and,also. in ,soe newspaper published in -the county in which: the

lands to 'be 'given in such excharn e situated. . La ands conveyed to

the United States under this section become a part of the grazing dis-

trict within whose exterior boundaries they are located. Either party
to an exchange may make reservations of minerals, easements, etc.

ExchWam~ge. cf State-oied~ la'ndls.-Up6n-'application, of any-vState,
the '(Secr'etary- -is di±i6cted. to' exchange: Federally-owiied lands f'or

State-4.Wned lands. ...Thsehbase lands to be taken bythe United States

frromIi.a :State in any.'such exch'nge emnabe located :eitherwithin or

[Vol1.
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without a grazing district. Such exchanges are to be made in the.
manner that is provided for the exchange of publie lands for those
in private ownership.

SECTIoN O

Cooperation with Zocal stoc &e and. State land and conservartion
o;ciaaas.-LTho. Secretary i~s directed, to. proyid by suitable rules and
'regula~tions for cooperation: with local organizations of, stockmen,
State land :officials and official State agencies engaged in the conser-
vation of wild life.

Appeals from decisions of oficer i&" charge of grazing district.-

The Secretary is directed to. provide for local hearings on appeals
-from the decisions of administrative 4fiers i charge .of,. grazing
dlstricts, in a manner similar, to the procedure. in the General Land
Office. R ; - ,;, . , .L

Contributions.-The. Secretary is authorized to accept contribu-
tions toward the administration ,:and iimprovement of the district.

SECTioN 10
D isposit i o o,-S| -f fees:,. , a. ,1e.R ,E. :- f '. S 

D~ispositi-on of grazing fees.-One-fourth of all-the moneys received
'frlom each grazing. district each fiscal year' is :t be used by the
Secretary of 'the Interior, when appropriated by "Congress, for- the

construction .and maintenance of range improvements in the district
where :collected; and one-half' of the 'monieys received 'from each
grazing district during any fiscal yearl'is to be paid at the' end thereof
by the. Secretary of the 'Tieasury to th-e State whe'recollectedj to be
expended as the' State Legislatuire may. prescribe for' the benefit' of
the county or counties in which the grazing. district is-situated.w

SECTION 11

Ced~edC Indian Iands-Diposition of grazing fees, One-fourth of
all moneys received during, any fiscal. year. from-.a grazing ,district
composed of lands ceded by Indians to the United States for, disposi-
tion under the public land laws, is to be used for the construction and
maintenance of range improvements in such district.; .and. one-fourtb
of all such moneys is to be paid at the end of each fiscal year by the
Secretary of the Treasury to the State inwi said landps aresituated
to 'b~e used ,as''the' State Legislature may prescribe for the benefit of
the public. schools, and public roads of the county or counties, in which
such tgrazin~g landos are situated;.rad the, remaining one-half of all
such'money' received fromsuch graz'ini'g lands is to be depositled- to the
credit of the proper Indians pending final disposition of such lands
under applicable laws, treaties, or- agreements.

1S2662-34-Vol. 54 34
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Disposition of ceded Indian lands.-Applicable public land laws
continue in operation as to tceded Indian lands 'placed within a graz-
ing district. If the Secretary of the Interior decides that an appli-
cation for nonmineral title to any ceded Indian lands situated within
.a district will adversely affect the best public interest,, or that the
'land is of 'a, character rnot suited to disposal through the act under
'Which th'e application is made, he may refuse 'to allow it. In no event,
thowever, is settlement or occupation -of 'such lands to be- permitted
'until 90 days after the allowance of an application.

.SEcTON 12

Cooperation with other depaartments of the Govej inent.-The
' Secretary is Dauthorized to cooperate With other Departments of 'the
'Government in carrying out the purposes of the act, and in coordi-
nating range administration.

SECTION 13

Transfers of national forest and grazing lands.-The President of
the United States is given authority to place under: national forest
administration, in .any ~State where national forests may be created
:or enlarged by Executive order, any unappropriated public lands
.lying ,within watershedsS forming a part of the national forests,
which, in his opinion, can best be administered in connection with
existing national forest; administration .units.

Thef President is aalsoauthorized to plae under theI Interior
Department. administration any; lands within national forests iprin-
cipally. valuable: for grazing,. which, in his opinion, canbest bea
administered tunder the- provisions of this act.'

SECTION 14

* Sale of isolated tracts of the public dornsain.-This section is. an
a.mendiaenit of the -present isolated tract .law. and authorizes the
Secretary of the:Interior., in, his discretion, to. oraer the sale or iso-
lated trats o'f 'the 'public domnain which do Anot exceed 7606 acres 'in
area. Suchl'land may''noqt'be sold forr less than the appraised value .
nor until after 30'days' 'notice of the.'proposed sale has been' given
by the land office of the district in which the land is& situated. After
the highfst bi'd has .been determined, any ownIer. of contiguous land
has abptbference'right to buy the Qflered.lands at suchh highest bid
price' gor a'period of 36'days. .In no case' i'' an 'adjacent Idowner
to be requir'ed'to pay hore than' three times the. appraised~ value.

SEcroN 15

Leasing of isolated tracts of the publid dontan.-The Secretary
is authorized, in his discretion, to lease. isolated tracts of 640 acres
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:or more of vacant and unappropriated public domain, to contiguous:
landowners for grazing, purposes, upon such terms and conditions as
he may prescribe.

SECTION 16

Construction of act.-This section is declaratory of :the. States'

power to enact and enforce statutes for police regulation as regards

public 'health or publicwelfare. The States, on the other hand, are

declared to have no power to restrict or impair the .power and

authority of' the United States to regulate grazing on the public
domain.

TAYLOR GRAZING ACT

[PUBUC-NO. 482-73D CONGRESS]

[H. R. 6462]

AN ACT

To stop injury to the public grazing lands by preventing. overgrazing an soil
deterioration, to provide for their orderly use,; improvement, and development,
to: stabilize the livestock industry dependent upon the: public range, and-for

Wother purposes.

Be it enaoted by the Senate and House of Representatves of the

United States of America in Congress assemqb7,ed, Taha 'in order to
promote the highest use of the public lands pending its final disposal,

the Secretary of the Interior is authorized,''in.his discret'ion,by order

'to establish grazing districts or additions thereto an-1/or to modify

the boundaries thereof, not exceeding in the aggregate an ~area of

eightyimillion acres of vacant, unappropriated, and' unreserved lands

from any part 'of the public domain of the Un ited S s(exusi've 
of Alaska);,,which are not in national forests, national parks and

monum s, Indian 'reservations, revested Oregon' and, C~alifoirnia
Railroad grant lands, or revested oos "Bayv Wagobn Ro(ad grant

lands, and which in :his opinion are chiefly 'valuable for 'grazing ad

raising forage crops: Provided, That no lands withdrawn or reserved

for any other purpose: shall be included in any such district except

Wvith tie approval of the head of the department having jurisdiction
thereof. ,Nothing 'in this Act shall be construed in any way to

diminish, restriet, or impair any right which has been heretofore
or may'be hereafter initiated under existing liwawvalidly affect-

ing the pubic' lands, -'tnd which is maintained-''pursuant to such

raw exc'ept as otherwise expressly; provided it-'this- Act, nor to

Affect jany land heretofore1 or hereafter :survbyed which, except

for the provisions of this Act, would be a part of any grant to
: f; g Sl; idu: f. D -:: :.-, t . 0a-:a: t, . . : A:y.d gr n, i s
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any State, nor as limiting or restricting the power or authority
of any State as to matters within its jurisdictions Whenever any
grazing district is established pursuant to this: Act, the Secre-
tary shall grant to owners of land adjacent to such district, upon
application of any such owner, such rights-of-way over the
lands included in such district for stock-driving purposes as may
be necessary for -the convenient access by anyv'such owner to market
ug facilities- or 'to lands not within such district owned by 'such

person or upon which such person has stock-grazing rights. Neither
this Act nor the Act of December 29, 1916 (39 Stat. 862; U. S. C., title
43, secs.'291 and following), commonly known as the ":Stock Raising
Homestead ActW", shall be construed as limiting the, authority or
policy of Congress or the President to*:include in national forests
public lands of the character described in section 24 of the Act of
March 3, 1891 (26 Stat. 1:103 U. S.- C., title l6; sec. 471), as amended,
for the purposes set forth in. the Act of June 4, 1897 (30 Stat. 35;.
U. S. C., title 16, sec. 475), or such other purposes as Congress may
specify. Before grazing districts are created in any State as herein
provided,, a hearing shall be held in the State, after public notice
thereof- shall -lhave been given, at I such location; convenient for the
attendanceof State officials, and the settlers, residents,. and livestock.
owners of the vicinity, as may be determined by the Secretary of the
Interior. No such district shall be established until the expiration
of ninety days after such- notice shall have been given, nor until
twen'ty days. after' such hearing shall be h"Ild Provided, however,
That ':the publication 'of such notice shall' hav the; effect of with-
drawing all public lands 'within the exterior boundary of such pro- 
posed grazing districts from all forms of entry or settlement. Noth-
ing in this Act shall be construed as in any way altering.or restrict-
ing the right to: huiit or fish within a grazinmg district in accordance
with the lars thethe United States or of any StAte, 'or as. vesting in
any permitftee any right whatsoever to interfere with hunting or
fishing within a grazing- district. . ' :

0SEc. .2. The. Secretary of the-Interior shall make provision for the
protection,' administration, regulation, and inmprovement of such
grazing districts as may be created under the authority of the fore-
;going section, and he- shall' mke such rules aid regulations and
establish such service,; enter into such cooperative agreements, and
do any.: and, all things necessary to accomplish, the purposes of this
Act and-to insure the objects of such grazing districts,' namely, to
regulate .their, qccupancy and use, to preserve the, land and its
resources from destruction or unnecessary injury, to provide for the
orderly use, improvement and development; of the-range;. and: the

Secretary of the Interior is authorized to continue the study of
erosion and flood control and to perform such work as may be neces-
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sary amply to protect and rehabilitate the areas subject to the provi-
sions of this Act, through such funds as' may' be made available' for
that purpose, and any willfulviolation of the provisions of' this Act
-or of such rules' and' regulations thereunder after actuial notice there-
:of shall be punishable by, a fine of not more than' $50.'

Sxo. 3. That the Secretary of the Interior is' 'hereby authorized- to
issue or cause to.bedissued permits to graze livestock on such grazing
districts Pto such bona fide' settlers, residents, 'and !other' stock owners
as under his rules and regulations are 'entitled 'to participate' in the,
use of the ranige, upon the payment annually ' of :-reasonable fees' in
'each case to be fixed or 'deterined: from time to time: P o'oided,
'That grazing, permiits'shall be issued only to citizens of 'the United
EStates:'or to those who have filed the necessary declarations of inten-

6tion to become such, as required by the naturalization laws' and: to
groups, associations,' or corporations authorized to 'conduct business
under the laws of 'the :State in which the. grazing district is located.
: Preference shall b6 givendin the issuance'of grazing permits to those
"within or near a' district who are land6wie'rs' engaged 'in the live-
:stock business, bona fide occupants or settlers, or owners of water or
'water rights, as may be necessary to permit the proper, use of lands,
'water or water rights owned, occupied,' or leased by them, except
.that until July 1,. 935, no preference shall be giv~en in the issuance-of
:,such permits to any such owner, occu pant,' or settler, whose rights
were acquired between January 1, 1934, and December 31, 1934, both
dates inclusive, except that no ppermittee 'complying with the rules
and regulations laid down by the Secretary of the Interior shall be
denied the renewal of such permit, if 'such denial will impair
'the value of the grazing unit of the permittee, when such unit
is pledged as security for any bona fide loan. Such permits shall
be for a 'period of not more than ten years' subject to the prefer-
; ence right of the permittees to renewal in the discretion of the
:Secretary of the Interior,, who shall specify from time' totime
numbers of' stockly and seasons of use. During periods of range

: depletion due to severe drought or other' natural causes,' or in case
of a general epidemic of disease, during the life of the-permit, the
;Secretary of the Interior'is' hereby authorized ,in his discretion 'to
remit, reduce', refund in whole 'or in part, ̀ or authorize postpone-.
mo:ent of Vpayment of grazing fees-for' such depletion 'period'so long
as the emergency exists: Providd f'fither, That nothing in this

' Act shall be construed 'or administered in any way to' diminish 'or
impair any 'right to 'the 'possession and use of water for minig,
: -agriculture, i'dnufacturing, or other purposes wi hash retof ore
vested or accrued under existing law validly affectihg the public

lands or Which may be 'hereafter initiated o'r' acquired and main-
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tained in accordance with such law. So far as consistent with the

purposes and provisions jof this Act, grazing privileges recognized

and acknowledged shall be adequately safeguarded, but the. creation

of a grazing district or the issuance of. a permit pursuant. to the

provisions of this Act shall not create any .right, title, interest, or*
* estate in or to the lands.

Sxo. 4. Fences, wells, reservoirs, and other improvements necessary
to the .care and management of the permitted livestock may be ;con-
structed Ion- the public . lands within such grazing ,districts under

permit issued by the authority of the Secretary, or under such coop-

erative arrangement as the Secretary may. approve. Permittees shall

be. required by the Secretary of the Interior to comply with-the pro-
visions of. law, of the State within which the grazing districtis. lo-
cated withrespectto the cost and maintenance of partition fences.:

No permit shall be issued which shall entitle the permittee to the use

of such improvements constructed and owned by a prior, occupant

until the:applicant has paid to such prior oc upant: the reasonable

value of such improvements to be determined under rules and. regu.-

lations of othe Secretary of jthe ,Interior. The decision: of the Secre-

tary in such cases is to be final and conclusive.
SEC. 5. That the .Secretary of the Interior .shall permit, under.

regulations. to 'be, prescribed S by him, the free grazing within such

districts of livIestock kept for domestic purposes;; and, provided that

so far as authorized. by: existin g l laws hereinafter enacted,
nothing herein contained shall :prevent the use of timber stone7

gravel, clay, coal, and. other deposits by miners, prospectors for minr

eral, bona, fide settlers and residents, for. firewood, fencing, build
ings, mining, prospecting, and domestic purposes within areas sub,

ject to the proyisions of this Act.
SEO. 6.. Nothing helrein contained shall:,restrict the: acquisition,

granting. ,or iuse of permits or rights-of-way within. grazing dis-

tricts under existing law; -or ingress. or egress over the public: lands 
in-such districts for allproper and lawful purposes; and nothing-

-herein contained shall restrict prospecting,, locating,,. developing:
mining,. entering, leasing, or patenting the mineral resources of'::

such. distr~ictsunder law. applicable thereto.-
: SE. 7 That, the Secretary is hereby authorized, in his discretion,

to examine and classify any lands' within such grazing districts
which are -nore valuable and. suitable for the ,productioun',of agricul-
tural crops than native, grasses and. forage .plants,:,and to open such
lands ,to homestead enitry in tracts not exceeding three hundred and

twenty acres in area. Such lands shall not be sub ject to settlement or
:ocupation as ,ho esteads until after same. have. been classified and
opened:,to entrY, after notice,.to the permittee by,,the Secretary of

I[ Vol.:
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the Interior, and the. lands shall remaini a part of ,thegrazingdis- 
trict until patents are issued; therefor, the- homesteader to: be, after;
his .entry is allowed,, entitled to the* possession and 'use thereof;: Pro-,
vided, That upon fthe application of any, person qualified 'to make-
homestead entry under the public-land laws, filed in the:land offie
of the proper district, :the Secretary of the Interior shall cause, any,
tract not exceeding three hundred; and twenty acres in any grazing:
districtto be' classified, and such application shall entitlie the appli-
cant to a preference, right to. enter, such lands. when o pened to, entry-
as herein, provided.

SEc. 8. ,That' where such action will promote the purposes of the,
districtorfacilitate its administration, the Secretary is authorized.
and directed to accept on behalf ,of .the, United; States I any. lands.
within the exterior boundaries, of a district as a, gift, or, 'when public-
interests will b ebenefited therebyj, he is aguthprized and .directed to-.
aecept. on behalf of £the. United States 'title .to any: privately owned:
lans within the exterior, boundaries, of :said; grazing district, -and in!
exchange. therefor, to issue ipatent for not te exceed. an equal value of'
surveyed grazing district land or.of 'unrese ed surveyed public land
in the same State or within a distanee. of not more tlhanR fifty mniiles,
within. th,e adjoining:State nearest, the base lands : Prov'ed, :That.
before.,any susielijexchiange, shaljl be effected, notice of ,the contem-.
plated exchange, describing the-lands involved, shall be-published.
bly. the Secretary.: f tbhe _Interior onceeach week. for ,f ufisuccessive-
weeks, in some newspaper ,of general circulatio n .the , county or:
counties,'inJ 'which may besituated the. 'lands: to be 'accepted,. and in}
th&e same manner in some like ,newspaper published in any county in!
which ,may b;.e ,situated any, lands to be given in. suhexchange;-..
lands conveyed to: the, United .States under ;this 'Act: shall, upon
acceptance. :of title, becomei public lands, and parts .of the'; grazing:
district -within,.whose exterior boundaries, they are located:, P'rov4'ded'
fforthler, That either party to an exchange imay 'make reservations, of-'
minerals,.easem~ents,, or' rights of use,,thei:values.of:,which:.shall be-
duly. 6onsidered jin determi-ning.the, values of the exchanged land&.
Where reservations, are ,madein lands conveyed to. the, United Statesr.
the right to, enjoy them shall be isubject:,to- s-uch, reasonable; ondi--
tions respecting ingress and' egress and 'the use. ofthe.'surfacGe of the-.:
land as may be deemed necessary ,by the .Secretary, of 'the Interior.
Where mineral" reservations are : made- ini lands' conveyed .by: the-
United States, it shall be so stipulated'in the patent, and any persol]
who: acquires the. right toi mine and'. remov'e, the reserved , ineral.
deposits. may 'enter and, occupy- so much of'thei su~race, as may be
required for all purposes incident ,to, the:mining:and removal of the-
minerals therefrom, and may mine and: remove. such: inerals, upon
payment to; the 'owner' of the surface' for damages caused- to the land.,
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and: improvements' thereon. IUpon' application- of :any State to
exchange lands within: or without the boundary of a 'grazing distriict
the Se6retary of- the I-nterior 'is authorized and directed, in thb Than-'
ner provided for the exechange of privately owned lands in-this see-
tion,Žto proceedV#ith such exchange at the ear-iest practicablt date6
and to' cooperate fully with? the State to that end,' but no`'State shall
be. permitted to select lieu lanids it' another State.

SEt. 9. The ' Secretary' of the, T-I-ntior 0:shali provide,- by suitable
rules and regulations, for cooperation w*ith local associations of stock-'
men, State land officials, and official State agencies engaged in 'conser-'
vation: or propagation- of wild life interested in the use of the grazing
districts. .The Secretary of the 'Interiior shall provide: by appropri-
ate 'rules. and iregulations for loc-al hearings on appeals from the de-
eisions of the administrative officer in charge in a manner similar to
the procedure rin the land:. department. The 'Secretary of the In-
teri r shall also be empowered 'to6 accept contributions toward.the
administration, protection; and' improvement of the 'district, moneys
so received to be' covered into the Treasury: as a special fund,. Which,
isb hereby": appropriated' and f:made available until expended, das', the
Secretary' of the Interior May direct, for payment of expenses inci-
dent to said adn'iinistration, protection, and improvement 'and'for
refunds. to depositors of' amounts' contributed by them in excess of'
their share of the cost.

SEc. 10. That, except; as provided in sections 9and 11 hereof, all
moneys received under' the authority of this Act shall be deposited in

the Treasury' of the United States as miscellaneous receipts, but 25
per centum of all moneys received from each' grazing district 'during
any fiscal year is hereby made available, when appropriated' by the
Congress, 'for expenditure by the Secretary of the Interior for the
construction, purchase, or -maintenance of range improvements, and'
50 'per centum of the 'money' received from each fgrazing J district
during any fiscal year shall be paid' at the end thereof by the Secre-
tary of the Treasury to the State in which 'said grazingz district is
situated, to be expended as the State legislature may prescribe for
the benefit of the county or counties 'in which the grazing district
is situated: Pro'veide, That if any grazing district is in 'more than
,one State .or couxity,Athe distributive share to each: from 'the' proceeds
of said -district shall' beproportional 'to its area therein.',

Sno. '1.' That when Appropriated by Congress, 25 per centum of all

moneys received rfrom each grazing district on Indian lands 'ceded to:
the United States for disposition under the public-land laws' during

any fiscal year is hereby made available for expenditure by the

&Seretary of the Interior' for the construction, Xpurchase, or mainte--
nance of Arange improienients; and 'an additional 25' per 'centumi of
the: mo ey received.fromligrazing 'during each' fiscal -year' shall'Kbe
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paid at~the.end thereof by the Secretaryrof the Treasury-to the State
in which said lands are situated, to be expended as the State legis-
lature may prescribe for the. benefit dof .publi¢ , schools.. and public
roads of the, county: or counties. in which such grazing: lands are
situated. And- the. remaining 50 per century of all Money received
from such, grazing., lands: shall be deposited to: the credit of the
Indians pending fin'al disposition under ;applicable laws, treaties, or
agreements. The applicable public land laws: as to said: Indian ceded
lands within a district .created: under this Act shall continue in
operation, except that each and. every application for. nonmineral
title to said, lands in a district created under this Act shall be allowed
only if in the opinion of the Secretary, of the Interior the land is of
the character suited to disposal through the Act under which appli-
cation-is made' and such entry. and disposal: will notaffect adversely
the, best public interest, but :n.o settlement or occupation of such.
lands shall be permitted until ninety,? days after, allowance of an
application. .; -, : - .- .,

SEC. 12. That the Secretary of the Interior is hereby authorized to
cooperate with any, department of .the Government' in* carrying, out
the purposes' of this Act, and in the coordination'of range adminis7
tration, particularlyvwhere the samedstock grazes part time in a graz-
ing';district and part time in a national: forest:;or other reservation.

SEC. 13.. That the, President of .thb United ;States is Authorized to
reserve' by proclanmation and place under national-forest administra-
tion in any State where national: forests may be created :or enlarged
by Executive, order. any unappropriated, public lands Rlying within
iwatersheds. forming a part" of the' :national forests which, gin his.
opinion;: cant 'best 'be' administer~ed,.'in c onnection with existing
nationalIforest administration units,. and too place under the Interior'
Department administration any lands within nationaliforestsiprinl
cipally:valuable for grazing, which, in his opinion,' can best be adnMin-
istered 'under the provisions of'this. Act: Provided, That such reser-
vations or transfers shall, not 'interfere with legal' rights 'aquired.
under any;. public-land laws so long as. such' rights are legally main-
tained. . Lands placed '. under' the,. national-forest .administration
under the authority of thisi Act 'shall be, subject -to all the laws and
regulations relating to, national forests,:-and lands placed under the'
Interior Department administration 'shall be subject 'to all .public-
land. laws and regulations applicable 'to 'grazing districts created.
uiider authority of this Act. Nothing in this, section shall 'be con-
strued so as to limit the powers of the President (relating' to reorgan-
izations in the. executive departments)i; granted by title 4 of the Act
entitled "'An, Act making'appropriations'<for 'the Treasury' and'Post
Office. Depaitments'for the fiscal year ending-June 30 1934, and' for
other purposes", approved March 3, 1933.
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SEC. 1;. .That section 2455 of theA Revised Statutes; as amended, is
amended6to read as follows:
S "S E. 2455.'Notwi~thstanding-the provisions of section 2357 of the

Revised:'Statutes (U.- S. C;.,title 43, sec. 6T8) and. of, the Aet of Atu-
: gust.30,g 1890 (26 Stat. 391), it shall be lawful for the Secretary iof
the Interior. to order into market and'sell at public. autction, at 'thb
lando'ffice. of'.the district' in which the land is situated, for not less
:than the $ppiraised.value, any iso4:u t d or disconnected tract orepar-;
40: '; -: < cel: of: .:th'e---publicS domain not; exceeding seven hundred and sixty

-acres which, in his'judgmentj it would be proper to expose for sale
.after at 'leaktithirtyr d4 as' notice by the and'ioffice of the;:district in
'whikh such land may be situated: :P'ovided, That for a period of
not less than thirty days -fterthe igihest bid has been received, any
: ownerior' owners' of c6ntiiuoixsJland shall have a preferenc-e right to

Im : by the offlered lands 'atA such highest bid price, and where two or
more persons apply-t~o exercise such preference 'right the Secretary' of
the Interior is authorized to make an equitable division of ;thfe'land

: :amiong 'such applicants', but in no case shall the adjacent land owner or
owners be required to pay more than three times the appraised price':

:- :.h~ovided furtker, That any legal subdivisions :of the public land, not
* exceeding 'one' hundred and Sixty acres, the greater parto'f which is

:;mountainous or too rough' for- cultivation, may, in, the disdretion .of
* the said Secretary, be'ordered into the: market 'and sold 'pursuant' to

A'this section upon the application 'of. any -person who -owns 'land or
holds a valid'entry of lands adjoining such tract, regardless of' the
'fact that.-such:'tract may not be isolated or disconnected 'within the
\ iimeaning of 'this" section:. PTrovided fufrther, That thisf section- shall
'not defeat any valid right which has already attached: under any
'pending entry 'or location.; The..word " person'in this .seetion shall
';be deemed to include corporations, partnershi'ps, and associations."

SEC. 15. The Secretary'of the Interior is further authorized in his
-discretion, where vacant,' unappropriated, and' unreserved ilands of
: the'public domain. are situated insuch isolated or disconnecte dtracts
'of' six hundred - and forty' acres; or' more as not 0to justify their
inclusion -in any. grazing .-district to be established pursuant to.- this

: -Act, to. lease any' such lands 'to'owners of l cands contiguous thereto
'for grazing purposes, upon': application 'therefor by any such .owner,
and upon such te ms 'and conditions as the Secretary may. prescribe.

: SEC. 16. Nothing in :this. Act'shall'be construed 'as restricting the
: respectivet States' from'- enforcing anyL and, all' statutes 'enacted. for
;:police- regulation, nor shall the police power of' the: respective, States
:,be, by: this" Act, impaired; .or restricted, ' and. all laws heretofore
*aenacted. 'by. the respective 'States or any thereof, or'that may here-r
:: after '.be tnacted.as~regard s publicihealth or publie welfare, 2shalt'kat

EY6ol;
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all times§ be in 'fulL. force and effect Provided, howrver, That

,nothing iin this section shall- be construed: as limiting or ,restricting

the power and authority of the. United States.;

Approved, June 28, 1934.-:

EXECUTIVE ORDER

WITHDRAWAL FOR CLASSIFICATION OF ALL PUBLIC LAND IN
CERTAIN STATES

WnnxAs, the act of June 28, 1934 (ch. 865, 48 Stat. 1269), pro-
vides, among other things, for the prevention of injury to the public
grazing lands by overgrazing zand soil deterioration; provides for the

orderly use, improvement and development of such lands; and pro-
vides for the stabilization, of the livestock industry dependent upon

the public range; and
WHEREAS, in furtherance of its purposes, said act provides for the

creation of~ grazing districts to include an aggregate area of not more
than eighty million acres of vacant, unreserved and unappropriated
lands from any part of the public domain of the' United States; pro-
vides for the exchange of State owned and privately owned lands;
for unreserved, surveyed public lands of the United States; provides:
for the sale of isolated or disconnected tracts of the public domain;
and provides for the, leasing for grazing purposes .of isolated; or
disconnected tracts of vacant, unreserved and unappropriated lands
of the public domain; and

WIMmns, said act provides that the President of the United States-
may order that unappropriated public lands be placed' under'
national-forest administration if, in his opinion, the land be* best
adapted thereto; and

WHEREAS said act provides for the use of public land for the

conservation or propagation of wild' life; and;
'WHERAsI' find and declare that it is necessary to classify all of

the vacant, unreserved and .unappropriated lands of the public do-
: main within certain States for the purpose of effective administration
: of the provisions of said act;

NOW, THEREFORE,.by virtue of and pursuant to the authority vested
in ime by the act of June. 25, 1910 (ch. 421, 36 Stat. 847), as amended
by the act of August. 24, 1912 (ch.. 369, 37 Stat. 497), and subject to
the conditions therein expressed, it is ordered that all of the vacant,
unreserved and unappropriated public land in the States of Arizona,
:California, LColorado, Idaho, Montana, Nevada-, New Mexico; Nth

Dakota, Oregon, South Dakota, Utah and Wyoming be, and it hereby
is, temporarily, withdrawn from settlement, iocation, sale or entry,

and reserved for classification, and pending determination of the

539,
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most useful purpose to which such land may' bd put in consideration
of the i provisions d'f said; act' of June 28, 1934, and for conservation
ancti~velopment of natural 'resources.

The withdrawal hereby effected is subject to existing valid rights.
This order shall continue in. full force and effect unless and until

revoked by the President or by act 'of Congress. b RO ::L.
FRANILIN D. RoOSEVELT

10 a. E. S. T.
November 06, 1934.-:

CONDITIONAL DONATION OF LANDS; FOR SUBSISTENCE
HOMESTEADS

Opinon, June 28, 19

STBSISTEOmc HOmESTEADS-DONATION. OF LANDS BY STkTH-WHEN ACCEPTABLE
BY THE UNITED STATES.

The subsistelce homesteads plan adopted to give eeffdt to- Section 208 of
'athe National Industrial Recovery Act contemplates- ultimate fee simple
title in the homesteader, so that lands donated by a State to the United!
States, to be used for subsistence homesteads and "allied projects ", with
the condition. subsequent that when such use shall cease, the lands shall
ervert to the State, should not he accepted on hehalf of the United States,.

: for th treason that the 'condition incorporated is inrcomp tible with the'
subsistence homesteads plan.

MARGOLD, 'SolidO'r::

Three questions propounded by the Director ofSubsistence Home-
steads have been submitted to me for opinion. The, questions con-I
cern an enactment'of the'57th Legislature of the State of Michigan
at an' extra session' .bf the legislature in 1934 (Bill No. 64), which is
in the following language:'-

,,The governor of the, state of Michigan is hereby authorized to execute a
quit-claim deed or deeds for and in behalf of the state of Michigan, any of its.
departments, -institutions, boards. and commissions, in which the title to land.
is vested, conveying to the federal government any lands so held deemed ad-
visable hy' resolution of the state administrative board f or use by any depart-
ment, or bureau of the federal government as a subsistence bomestead project
or projects or for any allied project or projects under the National Industrial
Recovery Act. Any such deed or deeds shall contain a provision providing that
the lands contained therein shall revert to' the state of Michigan when the same
shall cease to be used asia subsistence homestead pproject o tor for any
allied project or projects under the National Industrial Recovery Act.

It appea-rs that by virt'ue of the authority'vested in 'them by this;
act the 'Governor of Miclhikan iuid the State Administrative Board.
have indicated- their 'illingness to convey certain land, now ownefd
by the State, to'the'United States or to Federal Subsistence 'Home--
steads Corporiation.' butnder thnese circumstances the' Director of Sub--
sistence H1omestea'ds inquires:'

evoke
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1. Assuming that the State of Michigan is now validly seized in fee of the

said lands and should execute a quitclaim deed to such lands.-to the Federal
Government, will the title so acquired be satisfactory?

2. Making the same assumptions as are stated in question 1, will Federal
Subsistence Homesteads Corporation be warranted in expending a large sum
of money in establishing a: subsistence homestead community in the light of the
following, sentence which appears in the said Act: "Any such deed or deeds shall
contain a provision providing that the lands, contained therein shall revert to
the state of Michigan when the same shall cease to be used as a subsistence
homestead project or projects or for any allied project or projects under the
National Industrial Recovery Act"?

3. Again making the same assumptions as in question 1, if appropriate resolu-

tion is adopted by the Administrative Board, can title be taken in the name
of Federal Subsistence Homesteads Corporation, or must it be taken in the
name of the United States?.

* Questions 1 and 2 will be answered together.
In view of the provision in the quoted statute for reverter of the

land to the State of Michigan, it becomes necessary' to determine the
circumstances under which a subsistence'homestead community ceases
to be "a subsistence homestead project or any allied project under the
National Industrial Act ". Section '208 of the-National Industrial
Recovery Act, under which subsistence homestead operations 'are
conducted, provides 'for, " making' loans for' and otherWise 'aiding in'
the purchase of subsistence homesteads " 0 (48' Stat. 195, 205). From
this language it would seem that the association of the United States
with any subsistence homestead community and the status of the
community as a project under the National Industrial- Recovery Act
continue only until the United States is repaid 'such' ms as it may
expend to aid in the purchase of home sites for individualD home-
steaders. Indeed, the Attorney General. has indicated that the ac'qpi-
sition of title to subsistence homestead 'sites by the United States is
justifiable only as an intermediate step in a process by which' title
is to be vested in individual homesteaders. fSee Opinion of the At-
torney General, rendered to the Secretary of the Interior, October
4, 1933. - X ; : ; ; At : ;40;: ?D : 

It is understood that present plans'for the developnment of sub-
sistence homestead communities contemplate the purchase of home
sites by homesteaders under. deferred 'payment contracts. Some 20
or 25 years after' a community is settled the several homesteaders will
obtain the unencumbered fee to their homesteads free of any interest,
control or supervision of the United States. It seems clear that at
this point land acquired under the act in question would "revert to
the'State of Michigan ".

It is my opinion, theiefore, that any title which the United States
might acquire under the terms of the statute in question would be un-
marketable. The sole purpose of acquisition, namely, resale to in-
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dividual homesteaders, would be unattainable. For this reason
: lquestions 1 and 2 must be' answered in the negative.

This conclusion makes unnecessary any consideration of the third
question..

Approved, June 28, 1934::.
OSCAR L. CHAPMAN,

Assistan'tSecretary.

SOIL EROSION. SERVICEt

OpiiMoni JidJ 14, 1934

COOPERATIvE AGREEMaENT FORM BETWEEN FARMERS OR LANDOWNERS TO Horn

EAcH HARMLESS BY RELTnsoN OF DAMAGES FROM. PRO CT OPEIOSN :ON THE

LAND OF EITHER. :-

MA~oOLD, Solicitor:

With the letter', of June 11, 1934, signed -by the First A'ssistant
Secretary, there was transmitted to the Chief of Operations, Soil

Erosion Service aadraft of easement intended to be used for securing
right .of way toconstruct and, maintain drains and ditches for

collecting .water and discharging it in connection with. a soil erosion

Vprpject.00 It now appears that the.Soil Erosion Service has need for
a form of. ,ooperative agreement between two or ,more farmers where-

in each of the farmers or landowners engaged in a joint enterprise

contract, to , permit the construction of soil eros~ion works, and to

'.hold 'each harmless by reason o f any damage that may occur from

the, construction, operation, and maintenance of the soil erosion
project. .

The field officer of the Soil Erosion Service' at 'Stillwater, Okla-
homa, submits a form, of cooperative contract which he deems to be
sufficient. . The form has been examined annd plainly sets forth thle
requisites , what seems, to be needed for a soil erosion prOJe't.
It is prepared for acknowledgment by the landowners who execute

the contract ,and, this permits, the, resording, of the instrument.
Instruments of this nature affecting real estate should be recorded
in the county. in which the lands are situated.

The form o~f contract w.ich has my approval is as follows:

CONTRACT

This agreement made and entered into this lday of ---------
193-- by and between - and - husband

and wife of - Oklahoma, parties of the first part, and
dwif U'e': ! :': = :, .,- ,,, a q, :,nd i, ' 

__-_ _ ____ and -__ -- _ , husband and wife, 'of --_-_- _

Oklahoma, parties of the second part, and ------- and…:
-husband and wife, of _ , Oklahoma, parties of the

third part.
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WIT'ESSETH: Whereas, said parties of the first part are the owners
of the following described' real property' situated jinT z'L'
County, State of Oklahoma, to-wit:- '------ and,:,'

Whereas, said parties of the second part are the owners of 'thefo l-
lowing described real property ~ situated in the Cou nty; of IL 't---

State of :Oklahnma, to-wit : __ _ ', and -
. 0 Whereas, said parties of the third part are 'the owners tof the fol-
lowing. described "real property situatkd in ' =L -'_ '(County l
State of 01lahoma to-wit: - - and'

-Whereas, 'itis ne'essary that: there 'bd"a mutual understanding be-
tween the parties 'to: this contract in 'regard 'to the oiutlet for' 'water
which 'Will necessarily flow 'in 'or, through th6e terrace ditchles' to be
constructed on the land of each. partyvhereto, and

Whereas, the parties to- this agreement have entered into a co--
:operative' aggreement with th 'F'ederal Soil Erosion Service for the'
purposez.of. preventing- erosion- on-their-lands, and

Whereas,.:said agreement contemplates the construction of terraces,"
baffles and', like: 'improvement's, w#hich improvements must be con--
structed. as- a. unit ion the farms- operated by the parties to this.,
agreement, and,

WhereaA "the water accmulat'in4 on such terraces may overflow
onto and damage lands lying' below y reason of the failure',of suchl
baffles or ditches, and ., '': '

Whereas, -the,.terracing and other ,improvements of' sgH land will
prevent.er~osion and -add to the value of tthe lands; '

Now, therefore, the said'parties::t& this contract, in consideration
of the imut al benefits,. that wll inure to* all the properties .covered.
by -this agreemnent, do hereby agree that ieach, party. may discharge
the- water ;accumul~ating ,on said parties';[terraces. onto' the- lands- of
the o.ther. parties, .but olyl :through the-,baffles:.and' ditches, constructed:
pursuant to the'cooperative' agreements :with:theTFederal Soil' Frto-
sion Service,, and each party agrees not to place any obstruction or
impedimentto ,-the flow of such water through the portion of, such;
baffles and ditches located on. their land, -and each':party' -further
agrees to hold the other parties harmless from any damages' that
may oceir by reason 'of the. construction or maintenance 'of such
baffles or like improvemens or thatnmay 'hereafter occur by reason
of any failure of such improvements. '

It is further agreed that all parties to this contract shall repair,
replace and maintain jointly, and 'in" cooperation, all 'uch ditches, 
baffles, and other structures, or portions thereof, which dispose of
water falling on all properties involved.: The obligations of each
party, in such maintenance, both in cost of materials and labor, shall



.544 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

be in proportion to the area of their respective lands draining
through such structures and is as follows:-

Party of the first part . ------
Party of the second part .--
Party of the third part -
Each party to this contract may enter upon the' land of the. others

to repair such terraces, baffles, or other structures on said land, and
place the same in a condition, to care for the flow of water as con-
templated by this contract.

This contract and .agreement shall be .binding upon the heirs,
executors, administrators, and assigns of the parties hereto.

Witness our hands the day; and' year first iabove mentioned:

:~~~~~~~~~~~~~ ,: -0: - -- -.. .. .-_ -__ - -_ -. : : - - - - - -

Parties of the first part.:'
: ~ ~ ~~~~~ ~ ~ ~~ ~~~~~~ - -, - - - -: -_ -_ __ - -- -- - --- - - -

Parties of the second part

Parties -of the third part

STATE OF OKLAHOMA, COUNTY OF SS.-----------
Before me the undersigned, a Notary Public in Xand for said

County and 'State, on this:..L day of __ 193-, personally-
appeared - and --'-_- ,;-- husband 'and wife,

------ _ _ and _ . husband and. wife, and
- ,' ,-husband and, wife; to me known' to be the identical

persons 'who executed .the 'within; and foregoing instrument and
acknowledged to me that~ 'they: executed the :same' as their .free and
voluntary act and'deed, for the* uses andi purposes therein set forth.

:Witness iy' hand and seal the day and date last above named.'

Notary Public
my commission expires -__-_ 19 .:--

: It is my' opinion that the' form of cooperative contract, quoted: is
sufficient and well designed for the use intended.
";: 'Apsproved, July 14, 1934:

T. A. WALTMs,
F Irst Assistant Secretary.

[Vol;,
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SECOND HO1XESTEAD ENTRIES, ACT OF JUNE 2, 13

[Circular No. 1328] 

GENRLLANqD OFFICE,
Waskingtonui D. 'C. Juy 18 ,194

REGISTERS, UNITED STATES LAND OFFICES:~

Your attention is directed to the act of Congress approved June; 
21, 1934 (48 Stat. 1185,), which provides:-

That hereafter any person Who has, heretofore' inPd entry, under the hom e-
stead laws on any lands embraced' within any reservation ceded to the United,

Sttsby the: Indian tribes,, and has paid- for his land the sum of 'at least
$1.25 per acre, shall, upon proof of 1 such facts, if otherwise qualified, be en-'
titled to the benefit of~ the hdmestead law'_ a-s thjo'ughksich former entryha
not been* made; but the provisions of ~this Act shall not apply to anypesi
who has failed to pay, the! fuNl pricefo'r' hi's forinmer entry or, whose fre
entry was cancele-d for fraud: Pro~vided,:That inmaking' any new homesta
entry as authorized, by -thiis..Act<, or the, prior, similar ~ActsoFe~ay~O
1917 (39 Stat.-926),, and. February 25,. 1925 (43 Sa.~S) uhep. hl

hot 'n~lud' any landto whrich the ~Indian title shall,, not. havebenful
extingu ishiedt' 

2.~ A erson claiming the right of, second- 'horisteaid`e' itr-y- puru
ant to the provisions of *this 'c'must ThMiS "'EL d~eiCitIfr of h
land *'inlude in his, perfected.;entry, or da.ta .from ,,wiiich, 'ie an:
identified,, -and he *mustsaeta h'pi t5 r more:, pe6r ,
for the' .tracpt;: but it. is-inot necessary tahenmie" thprecis price
paid.- If 'th' "former 'entry' "'e-,Sbtiaced ftrct5 'a~&hd~ e'"than

$125per 'ai&adtracts app~r~iseda m C6 " '1a

seodentr hreunder i~s- o alloaepie~ heageaeu
Of, the ~appaised prices wof th6 former '~entry~ul~$.5prar
or morle.'zu ' '' :CtnL;:

3Aseond entry is not allowabeuhs'#l t hit't5'Wa"md
prior to June 21, 1934, and unless satisfactory final 'propf ha be
submitted ~thereon and the entire price ,of, the land included therein'.'~
has bee paid~ prior to the' a ft&hbi-ib'ftstn.efy

4. The ~actf has no application if the fi+st entry" tecaii'&te{ S~ch
cases will be6 governed by the general statiites &flowiifs65nOd,~ehnte

5. If the 6riginal tract 'lies"within 'yohe '5distrilct., yiU W'ilf, 4ssl~,:
.upon t~he applicaition and` 'Will' allo'w the" 'ehttyif 'such' actiohal `e
proper; if said tract be 'hot in your! distfiet, ,±6d 9111 'forward the
application' to' 'this offibed fat considera tiit'''n''

6. A jeroA ~who s leiiik't.h behef'it of this ett4a i
optiofl' manke ~,~secon~d cntrt undr"'dthertthe' nra Ja
the I enat h a:'ised" act; at 'testock-raishin" lOmtsei 't

182662-5
834--vorZ 54----3,5 '- '' ~''''' 
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dompli'ahcew iith the iaw rnust'be shbw ''as though'-it were an
original entry.

7. This act prohibits theallowance of any application to make a
second hoimestead .entry.- th ereunder or 'under the act of February
: 20, :1917 (39 Stat.. P2,k), ,r, the act of February 25., 1926 (43 Stat..
9 6,), if Xit;i clndes an ld> tot which the Indian title shall not have 
been fully extinguished.

Afq0roved, July : f : . FRED W. JOHNSON,. Convisoner.
;0; :;Vf ;f 00;Aproved ,u y-18,iAi34. .;:. ,; .,,, .J ,.

T. A. WALvTERS,
:: :''if;, 0 ~.;'-*; Fi3''rist'-ALssiant ,g-Secretaqj.': ' :, : ., ;::

ALGOMA .LUMBER COMPANY

See opinion Marc 30, 19, inWashington P nd Paper , ge
: INDalN Tir.aBE~ -SArnE'-CO6iTnACTS 'WITH ITH ranDIsA-NSJoUeffifox. .

Aci; ,'oh'trtii'3& 'must i6"3view4ed and 'interpreted with refereace' to thenature of
,0 the cbligation,3 "beiWen thie parties and ti& intentio(n which 'they have 
manifested in forming.them, and, once ascertained, the intentioni of th~e

: : ..pfties mut be7 giyeneffect, sadrificing,' if. necessdry, the literaL meaning.
in order th~at te major. purpose may. not fail.

INDI.AX T'IMBE' SAL ;TCox. 'T vimi LLOGGIN;G C0oXPA-NrOu- muorm.0T 0 :
Az ',Tprovision Jin4a cofltrcdt betsween an Indian itribe' and a logging companY,

required, thatI bef9o^,re3 ja,,reduetion: could, .be -made' in the' stumpage priee ::
:paid toLthe mIndians it must beestablished ithat the logging '"is being
::- ::s:conducted" at a' loss.: Helid, That by the use in, the contract of the words.
"is^ being 'conductdd ' it'was lnot intended th at the means, of proof should

j be lihited Ao loggig'tbheninand' there actually being, performed, but that
it 'would' be. pirmissibie to'establish':by other means that' ogging' ould'
not be conducted on the land at a profit' unless a reduction was made im
the price to be pgid the. Indians:

MtGOEPLD i~tr
0 ;$0 i;000 iotD0-@o-liiy~~~~~vt-iJ 'L 'A 'ma0 i0;, um -er-

Th& 'lgoda' Luh 9mpany_ havillg; made application t the
CGomiis~siohr of Indian '4airsf for a reduction in stuanpage prices.
undkri , conract iiCothepurchase 'of, timber on th. Antelope'
: ;Valley. UD'iit of the' Klamat'h Indian Reservation, you hive requested
X Smy? opinioh as tb tli4 'uth'rityof'he,. Go the premises.."The dpnon t#6thws " e '4"

S: The contract w' rpprvLed by the Secretary of., th Interior oIn
: e, ;;;:'ttembe'i3 923.It' Ifprirides -forhbasi prices ef $3.75, per. thou-

: f usan~ld feet of ygeliow. pine, $.50 per thousan~d feet of Douglas_'fir'
'an'din eedaP, 'a .75 per ' ' "d',ieet of all other' species of
t;nbih "TLe cotct ,further provides for automatic increases in
pr+ces over' three-year periods beginning:Apritl 1,1928'
and under this provision the prices for the period beginning ApriL

t~~~~~~~~~~~~~~~~~~~~~~~e fo th% . g imi

546 [ V.6X,
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1, 1934 are' $5.457, $2.183 and $1.091: per thousand feet respectively,
on the species of -timber. mentioned above; The; contract tequires
minimum annual cuts of tinib4i, but' under authority conferred by
the; contract the coDmpany has lbeen relieved from such an hnual cutting
requir ements.

It appears that the Algoma Luimber Compan 'has heretofore sought
price reductions 'aundei the :act -of Mar'ch -4, 1933 .(47 S'tat.. 1'568),
as amended, which 'act permits modifications- of contracts by the Sec-
retary of the, Iiterior elwith :th'e cohsent of the purhaaser nand the

-Indians 'involved.' The- Kamath, Indian 'Council, however, refused
: to consent-to a' reduction in price -below, $4 pefr' thousand f eet f or
yellow pine. 'In.my' opiniow of Mar6h 30, 1934 (see page 401), it
was held that the act df ch 4, 1933 'did 'not preclude the i-

.missioner: of IndianAffairs from granting price reductions pursuat 
to express contract provisions therefor. In conformity with that
opinion 'theAligonia. Lumnber- Comjhpay no't7 petitions the' Commis-
sione'r of Indian Affairs. for ''relief under the following provisions of
its contract: :: '

Upon presentation bi' the Purchaser of detailed information supported by
:affidavits by-a :certifiedii"putli6 -accountant and by- the Pturchaser, showing 'tha t
a the logging of ,the 'said unit is being. cnducteci at a loss, investigation will bemade by forest .officers under the direction of the Commissioner of Indian
.Affairs, for the. purpose, of ascertainig ing wheth er, under existin : market condii-
tions, the Purchaser is Able, 'with efient management, to earn a reasonable
profit 'on the' eperation:: If suh investigation' shall show tod the satisfaction iof
the Co'mmissioh'er of India: Affairs that the bperation will not, under efficient
management, earn a reasonable iprofit, he may, in his discretion, relievie the
Purchaser from any portion or all of the increase in price over the. original
contract stumfiage bricef'or "such period 'as he shall consider necessary to pro-
tect the Purchaser froh serious 'loss on account of' adverse market conditions-:
-P~rovided, That udne of the stunmpage rates will ever be reduced below the prices
specified in the cohtret forithe' period ending March 31' 1928I and the ddn-
missioner shall have.,authoritt to ,reilmpose any-p.grt or iall of the increage inprices at ,any timg upon ,giving notice to the Purchaser,, suject to review,.by
Secretary, of the Interior.

The foregoing. provision is, pbviously designed to, afford ,th pur-
•chaser. relief from the automatic price uinrea,ses dnring':periods of
economic. depre~sio when..operations at, such. increased prices' -may
not-only deIprive the pauellaser of ,ag reasonable margin of ,profit:but
may resul~t. i~. seriouslpsses.' To provide the n eeded relief,. the. Com-
missioner, of In d.ian Affaiirs} i is given authority to;, scale down the
prevailing contract, prices to .as low as the, kasi prices, if, upon
investigation, by, 4orest officers, under' his direction, it appears .that
operations on. gei .unit .caenp4 be, conducted at a reasonable profit

,with efficient nmanagernent at 4he'cont~'act prices. , But, the Comnis-
sioner's, inyes"t is t, be made ,upon the. presentation by. the
purchaser of. information showing -that logging on the unit, covered
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* by the contract is being conducted at a loss," and'herein lies the

principal difficulty in the present: case.. No logging operations are

being conducted on theAntelope Valley ,Unit, hence, the Algoma

Lumber. Company is unable to.-furnish the-,specific information re-

quired by the contract. In lieu thereof the company has submitted

* a balance sheet and an analysis of: operations .for- -the ten-months

Dperiod ending December 31, 1933, ondits. private holdings: adjoining

'the Antelope Valley Unit. The company: claims 'that'.the private

'operations are on tracts ,sufficiently like the Antelope Valley Unit

to be. a fair indication .of prospective coosts on the Antelope Valley.

Unit. The .sole question presented is whether the information so sub-
mitted by the Algoma Lumber. Company' may be accepted by the

Commissioner of :Indian Affairs as a basis for investigation and de-

termination of the facts as to whether-the company is. entitled to
:relief.

The literal. language requiring presentation of information show-

ing loss. from logging Dthe contract unit, standing alone, would de-

prive the Commissioner of authority to grant relief to the Algoma

. Lumber Company fromn excessive price increases however much, the

company might ootherwise be, entitled. to such relief.i :. But, particular

words:may rnot be isolatedly vconsidered. .The 'whole :contracts must
* be viewed and interpreted wAith- reference t the nature of the ob-

: ligations 'between ' th'e ~partie's' and: the' InentionD .whiich -they have

.1maanifested in form,,ing t~h.em. Uted, Stqtes ev. Stiag C"o. (199 U. S.

41,4.):. .As.,stat~ed ,by :Mr. Justicee Bradleyw. in Caa Co. v. Hill (15

tWall. 94, 99):.. . . , "'

We should' look 'carefully, to the substance of the originaI agreement * *. *

as contra-distinguiished from its mere formr,, order that we may give it a fair
and just construction, and ascertain the substantial: intent of the parties,

which is the fundamnental rule ,in the consti uction, if all a.greements.

And'once ascertained; the intention 'of, the Parties miumst be given

effect, -sacrificing' if necessary the literal 'meaning in order that'the

major purpose may not fail. See Serralles' SUOeession v. Fsbri (200

U. S. 103,113); U::UnitedStates v. Sae C.,supia, i a:Oz'a0y v.: United
States (260'U. .S 178, 194); United States '". Ar'zner '(287 U. S. 470).

Viewing the- contract ;,provisioni -unide3r consideration 'as a whole,

it is at onee apparent that' the major purpo~se of the parties was, to

: confer upon the Commissioner 'of Indian Afflairs authority. to re-

lieve the purchaser from losses occasi-oned by the co junction of ad-

verse 'market conditions' and the autom'atie' price increases. It is

incredible that thei parties could ha6ven'intnded to'make ae'showing of

actual loss' upon the particular contA''nit a condition precdent

to the granting 'of' relief. ' So' to hold 'would be t6 giv6 controlling

effect'to 'inapt language of relative unimportanice, 'with the' result

,thattheX major purpose' f extending' relief ` to the' ipurchasei from 5
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excessive price, increases is defeated." This 'is not permissible under-
the authorities cited above. The condition precedent to the granting .
of :relief is. that the Commissioner of Indian Affairs shall find that:
the purch~aser is .not able, with efficient management, to earn a reason-'
able profit on the operation. This is to be determinedj not from thel
preliminary showing nade by the purchaser, but by the independent
investigation, to be made. under the direction of the. Commissioner.
Extensions of time: within which to operate:having been made under
express authority:'of the contract, the information presented by the 10
purchaser as a basis for the Commissioner's investigation must, of'
necessity, be taken from sources other than operafions on the con-
tract, unit. As,.it is' possibl6 for the Commissionerf to ascertain with
reasonable certainty the prospective costs of operations on the uni It:
from such other comparable sources, no reason is seen why infortia-
tion of that :nature may .not-be accepted- as a basis for the Commis-
sioner's investigation.- 0 The obvious purpose of -the contract pro-
vision was to have before the Commissioner a prima facie:showing
that the purchaser is entitled to; relief,' and in the absence of opera-
tions on the contract unit, this purpose will be satisfied equally as 
well by the presentation $'of information' from other comparable
sources.

Construing'the contract provision under consideration as a whole
and: in the light of its obvious purpose, it-is my opinion that the
statements submitted: .by. the Algoma Lumiber' Company of opera-
tions on its private holdings adjoining and comparable to the Ante-
lope Valley Unit may be accepted by the Commissioner of Indian
Affairs as a - basis for investigation and' determination of the facts
as to whether the company is entitled to relief. The -extent of the,.
relief, if any, to be granted is, of course, a matter for administrative
determination.

Approved, July 26, 1934:
T. A. WALTERS,

First Assistant ISeeretary'

ASSIGNMENTS OF INTERESTS IN OIL ANDP GA&S PERMITS -

.j; 0 ; irtcular NTo. 1331]

DEPARTMENT OF-:THE INTERIOR,

GENERAL LAND OFFICE,
, Washinton, D. C., Jdy '31,. 1934.

REGISTERS,' UNITED STATES: LAND OFFICES:
May 10, 1934, the Department adopted and made effective' with

reference to approval of assignments of interests in oil and gas. pros-
pecting'permits under paragraphi''(i) of 'the regulations§of April
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4, 1932 (53 I. D. 640, 642), the following rules: of administrative
practice:.

1. Assignments of royalty interest in permits: shall be approved only "subject
to tbe condition that notwithstanding anything; in this iassignment to ythe con-
trary, the assignee shall have no right to, a voice in and no vt. *ige of control

over prospecting, development, or production operations or over disposal of the,

oil and gas deposits affected, but 'shall take and hold only a contingent right

to6 receive a portion of the oil add gas or of thd proceeds derived from the dis-

posal of such deposits if and w^vhen produced with the sanction 'of the Secretary

:of the Interior." Royalty interests so: limited involve no holding or: control of

lands ordepositswithin the meaning of. section 27.,ofj the. leasing law of Feb-

ruary 25, 1920. (41 Stat. 437), as amended and re-enacted larch 4, 1931 (46

Stat. 1523), and owneis thereof will not be chargeable with acreage under said

seetion. Reservations'of royalty: interest in' permits shall -be treated in like

manner.

: . 2. Assignments of other than-royalty interest in permits shall be approved

only if effecting a change of ownership of the entire interest or an, undivided

partial interest in the control of operations under.permit affected. Such inter-

ests constitute :holings and control of lands and deposits within the meaning

of> section 27, tupra) and will be' charged with acreage pro rota in accordance

with the degree or pereentage :of control: over development ;and disposal of

production...

Accordingly, the holders ofroyalty' interests, whether by approval
of assignments or reserved by the transferors of title to permits, will

not be recognized as having any voice -in or control over 'operations

under the permits or disposal 'of productioni ther efrom.. Consent to:

the stipulations providedhy 'the regulations -of April. 4, 1932, will,

therefore, not be required as'a condition to the approval of an assign-,

ment of a royalty interest.

Give such publicity to this circular~ as may be done without cost:
to the Government. ' ,

ANTOINETTE FUNK,

Acting Comrrissioner.

Approved, July 31, 1934:
T. A. WALTERS,

First Assistant Secret'dry.:

RELIEF OF WATER USERS ON IRRIGATION PROJECTS OF: THE
RECLAMATION SERVICE-. ACT. OF MARMCH 27, 1934.

-Op ion, August 1, 1.934

RECLAMATION SERVICE-IaroIGATI6N PROJECTS-RELIFF or WATER USEBs-AcTs OF
-AIL 4, 1932, AND MABcH 27, 1934-SASTT'Tnoay INTERPRETATION.

The common object of the acts of April 1, 1932; and 'March 27, 1934, being

* the relief .of settlers on Reclamation. projects-by extending the period of

payment of construction charges,, such, legislation should receive a liberal

0 :,:.construction and the two actsbe considered in prf materio.;

I VoL ~
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RECLAMATION SEPVICn-7IBRHGATIO.PHOJEcTS- -ACr -.OF Apr 1, 1932, AND MAa¢im
27, 1934-STATUTORY INTERPETATION., .. .

.lthough the act of April 1, 1932, for the relief!of water users'on irrigation:
projects of the Reclamation;.irvice- by extndingr the period, of payment
of construdtion 'charges,; provides ,for the deferment of ". reg.lar, construnc,
''tioh charges"', and a.charge already deferreld' iinota regular construction
'± 'tharke, it' does not of' nhdssity.'foliS4'thdt"'th&deferred charges canndt

r further deferred under the later iact'tf March27, 1934;i nacte'd to ex-"

tend the operation of the earlier act. ',Such;a further extenfsion comesi rba4
: . .sonably within the scope of 'the, language, " all simniar charges coming due

for the yearr1934" containedin the later act.

MARGOLD, Solicitor: -

- By 'the 'act;.of April.L, 19B2, (47 S~taL 75)' irrigation distr~its,
water-users' associations, and individualsvater-right applicants oor
entrynien were granted aq moratorium on itihelpiyyment to- the '.Buieau.

of. Reclamation of :thei.' coistruction:c-har~ges- ,fixed in- their. yaiioust 
contracts. 'In that moratoriuni.'it wvas. provi'ded' that; iunder eertain
-conditions, the .1931. chais and one half of. th 1932.chargas should
he deferred-and paid, as an additional in'stallment :tolb'e due-.and pay-ft
able one year after the due date of the last installment-.prescribed
by the replayment contract .. The act of Mar(ch3, 1933 (47' Stat.
1427) authorized and.:directed the Secretary of the.'Interior ".-to.t
extend the provisions of" the 'moratorium' "relatingz to certain
charges:-coming due for 1931 'and' on J-halfof certain' charge due 
'for 1932,, in likemannet to the remaining; oie-half of, nuch-cha ges
.,eoming due for 1932 and to all sof, imhilar Aclares, to, become due
:for 1933." The' act of March 27, 1934 (48 Stant., M5O), in substan-
tially similar terms, extended the, moratorium to." all similar charges
coqming due for the' year.1934," ' ' '

Under the tirms of the repa:ymentcontracts executed in connection
'with several of the Reclamation projects, the last regular construc-
tion charge installment becamenidueu and -payale. during the year
.1*33. Under the terms of the act of April, 1932, supra, aiiy de-
ferred installments will become due and payable during 1934, one
year after the due date of 'the last installment' prescribed by_ th e 
contracts. I have been 'asked whe r, in my. opinion, the payment
of those deferred installmients mnay be. ,again, deferred unider the act
of March 27, 1934, supra. , ,

: Although .the. 1932 act provides only for'the defetment of:regular
construction charges" and hlthough a &harge already deferred is
not a 'regular c6nstruction'charge, it does not ncessarily, follo, that
the deferred charges cannot' bef urther deferred under pth9e 934 act.
In that latter act.the Secretary of the Interior is directed-"' to extend
such provisions of the " act -of 1932, as e nded byl the' act, of 1933,
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"as relate.P1 the 'deferment of pa'yment of certain water-righ
charges ,form 0the years 1931, 1932 and '1933, in like manner to all
similar, charges coming, due for, the year 1934." The use in' -the

tatute of the word "similar" introduces an ambiguity; The com-
monly accepted: ieafiing of that word''is "nearly corresponding;
resembling, in 'many, respeqts; somewhat like; having a general, like-
;n~ess," (Webster's New International Dictionary). Underasuch a
definition it is not unreasonable, to interpret the language of the:
statute to permit thed'eferment o'f a charge already de i-red, al-
though it is not a, "regular construction charge." Neither is that
interpretation imperative.

For the purpose of resolving the ambiguity it is proper to look to
the fintent of Congress.- An examination of the legislative history
of the three moratory statutes discloses no clear intent on the part
of Congress concerning the deferment of charges already deferred.
Nor does it indicate~ the intent with which the phrase " similar
charges" wasf included in the; 1934 act. Of doubtful significance is
the fact that the 1934 statute passed the Senate with only the fol-
lowing cdiscussion:
*Mk McKEsaMzAu. Mr. President, will the Senator from :Colorado (Mr. Adams)
explai the bill?

MR. ADAMs. Mr. President, 'this bill is an extension of the provisions of a:
bill passed in the .last Congress,- and also. in the preceding Congress, designed
to give temporary relief to settlers on Reclamation projects so as to enable
them to defer the payments of installments for an additional year. It does
not carry an appropriation ,and 'it does -not waiveany' installments of pay-
ments.; (Congressional Record, Volume 78, page 2949.1),-

The eipianation given by'Senator Adams, and "upon which the

Senate acted, indicates a general purpose to relieve the settlers o n
;'R0 ~ecl'amation projects and' to dear cohstruction charge payments.
l0o another year. It' does not, however"'resolve the aambiguity con-
cerning payments due umnder ea ,revoos defetment.

: 0 a~To apply 'the statuteto the factsd which have been presented to me
in 'the absen'ce of 'a' direct texpression ' 'Congressiohal intent con-
cring th6efacts, and in e presene of ambiguity in the language
;0o f thait 'sta~tte,;I'iistfal back updn 'the _g'eneral canons of 'statutory
:dohstructio'n4.' it is well' &stablished that 'medial or relief statutes
0 7 are'to be liberally construed. Criery vK een (1933) 64 Fed. 2d,
606W' Canwi as v. ei 'York £& 'P R. S. 4S.-½. (1919)q 2'60 Fed. 40.
0 T h~erehrib no'ddoubt 'at'all Iof the m tory statutes are remedial,
having" ''theire'pssed"'purpose'lg relief of settlersbn IReclama-
hon p-oje'ct. " ' ' '. ",

Te dihbi, uity' existing in th 'act of u'March '27, 1934,' epra, must
beresol'ved "in suh climnnrf as" to allow= '-the most complete relief con-
sistent with the provisions of the statute. Consequently, it is my

[ Vol.
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opinion that the deferred:payments gfalling dfeU dfrihg 1934 may
again be deferred. ,

* Approved, August I 16934:1 .
T. A. WALTERS,

First Assistant Secretary.

RESTORATION TO ENTRY OF POINT MACKENZ1E AR:BAANQDONED -
MILITARY RESERVATION 2 ->1

[Circular No.: 1332]

DEPARTMENT OF THE INTERIOR,

-* GENEkRAT LAND OFFICE,

REGISTER, ANCHORAGE, ALAS: "- ' ' - l
:By Executive Order'No;6 4131, dated Janu'ay- 22, 19925-; a number

of military reservations in the Territory. ofALaskk; i ig 'S-igta
Corps ystatidns;nd rights ---of way, 'were paced :under'i the eontiol
of the Secreta-ry of the Interior -for disposi4tioi a'prorided Iby the

cat of July - 1884 (23 Stat. 103) b or as may 'be' otherwis provided
by law. -. - . ".

One of the reservations included in the; fralisfer wassthei Poiht
Mackenzie IReservatibn, situated on 'the.north sid of 'Cook Ilet nearl -
the mouth of Rnik Arm,.- - . :
' : -Theact of March 27,A928;(I45 Stat.3 37)',\prov-ides'as'follows:

That when dny Iands indlded'within the iimits of' dandbne' ortuseles mil-
: itary' reservations, inclUding Sgial Cotrp's: stations& •riglits'; of u'ta, Y;ahd not
otherwise withdrawn or used for a- public' purpose,' 'in the Territory; of -Alask4
have been orjmay, be placed hereafter.- by ofder; of, the'residentJ undeg the -

jurisdiction of the Secretary of the Interior for disposition, the Secretary may 
proceed to cause the survey, appraisal, and disposition of such, lands or any
portions thereof in the mannerkprovided by the act of JulyQ , 18i8 (Twehty
:; third Statutes at targe, page 103), or the Secretary may, in his discretioii-
direct-the: resteration of sucb§lands- or anyr portions. :therf od-sti'ion
under the public land.law applicable to the Tetri-tory of Alaska%: - rdqdl
That any person, locating, entering or acquiring title, toany such lands sh&all
in addition to the regular fees, commissions, and purchase price of the land, pay
the appraised price of any improvements piaced' heon bte oement.

'See. 2. That the Secretary of the Interior is. hereby -uthiorized to' prescribe
all necessary-' rules and regulations- for adijinistering --the "proviibns'-of the
ActL '-- 

The public land surlveys ha4ve been 'extended 'ver thist reservation'i
-n and in zaccordance -with the official; 'pfl'ats bf -sublIvey' the description 

of the reservation is' as follows:. .

;: 0 -,:- -- ;T0 $! t : .;0: -W:t ,.Vix,:;.,X,-. , ,- t'";', 'iJ 
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t 000000 T. 183 N., B. 04 W., S.. M., Alaska: S; 00;0 - 0 ;;0 ;D ; 
See. 2, Lot 1
See. 3, Lots 1, 3, 4, NW' 4 NE',4, NWW4 SWW4, NW'!4
Sec. 4, Lots 1, 2,;S 4, N'/2,NEI/4 SE%'4
See. 5, Lots 1, 2, 3, 4, N'!2 N1A2
Sec. 9, Lot- 
See. 10, Lot 1

T. 14 N., R. 4 W., S. M.:
Sec. 25, Lot. 4

See. W7, S/2 S'/!- P-,
See. 28, S:/2 3½2
See..29, S1/2/ Sl-
Sec. '32, A11
See. 33, All
Sec. 34, All
Sec. 35, Lots 1, 2,, 4, NM NE'!4, SW'!4 NE'! 4 , NW1/, NW'A SW'

;; ;S fff L Sec. 86, Lot 1 : t

The Special Agent in Charge has rreported that there -are no im-
provemns son the reseryation and recommfendedd that the land be
restored to the' public d4omain. -

Np0 withdrawals are ,now of record affecting this land.
.It is ccordingly hereby ordered, pursuant to Public Resolution

No. 85. approvedJune6:12, 1930 (46 Stat .580),. that, subject;.to valid
rights, the said lands shall be opened, under the terms and conditions
of such resolution and tlhe regulations' isued thereunder, to entry
under. any .public land :law applicable to :the' Territory of Alaska
by qualified ex-service men for whose service, recognitionais granted
by 6bthe.resolution, fonrarperiod of 91 days beginning With the 35th
day from the date hereof, and thereafter to appropriation by the
pjblic generally under any .applicable public land law. Applications-

by ex-service men and; by persons claiming preference right of entry
-superior' to-that of the'toldi-er may. be presented during the 20-day-
periodPrior to;the dti e6f restoration, 'nd soldiers" applieations so,
received will be treate 0 as though simultanebusly filed on the opening
day- : . ½ ? ; R .. ' f:i- i.f S .f . , .S 5-, - , ..

Applications on'4he&part of the general public: ma' be presented
dur- t finfg the' 20-day peri6d 'prior to the, date of teetoration to generalt
; iposition,''and" applic:tiolis so received; will be treated as:,though:
si smulftaneously Ied tnat date. 'j . ' '

u W. ,4upon ireceipt hereof prepare a'noticeof.thisrestoiation
for thef information .of: te,.public, pOsting a-, copy, thereof- in. your-
office, and you will give'as much publicity thereto as possible, with-
" out expense toq the- Governiment, byforwarding ;a copy' of the notice
to ihe -post office, neat restthe [and forx:pqsting therein, tO the clerks
of courts of record in the county, and', by, transmitting copies of ,the
notice or an item cohcerning the restoration to newspapers published.
nearest the land, being careful in sending such item to call particu-
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lar attention of the publisher to the fact that the matter is sentas
news.and that the Go~vernment will not be responsible for. the cost
of any publication, thereof.,, Any item furnished concerning the
restoration should . state.. that all inquiries relative .therieto must be
addressed to your office. You,will promptly repor t you rcompliance
with these instructions. I.

You will forward Ia copy of your notice to this office: immediately
upon issuance thereof in accordance,.with the requirements of Circular
No. 935.

ANTOINETTE FUNK,
Acting Comnmiesioner.

Approved, August 1, 1934: ';
T. A. WALTERS ,

First Assistant Secretary.

MEMORANDUM OF Er TIVE DATES IN ABOVE30 ORDER

Date of Order: August 1, 1934 :
'Soldiers' fsimultaneous filingt period from August:; 16, 1934, to

September 4, 1934, inclusive..
-Soldiers' preferenceright period from September 5, 1934, to De-

cember 4, 1934, :inclusive.
Simultaneous, filing Xperiod . .for the public from November 15,

1934, to December 4,1934,, inclusive.:
: Land 'open to general. disposition: December., 5 1934.

ALIENATION OF CHIPPEWA ALLOTTED LANDS,

:pinioA, Angust 3, 1934 :

INDIAN, LANDS-CHiIPPEwA ALiOTETESS-ALIENATION BY DEVisE-APPRovAL BY
PRESIDENT-EFFECT.

An Indian's disposal of an allotment by will is an alienation within, the

meaning of the provisiojns contained in the 'restricted fee patents issued
* 0 ' to the Oaippewa Indians under the Treaty of September 30, 1854, and

approval of such Willsby the President is effective to reimove all restric-

tions% against. alienation: of4 -such lands in the hands of the devisees.w

INDIAN LANDS- CHIPPEWA I'ALLOTTEEs-AcTis OF JuNE 25,1 1910, AND FEBRUJARY

14, 1913.-Sco1'~SC dvAL-OF SECRETARY OF TEE INTERIOR.

Thelacft of June 25, 1910, as amended by the Act :of 'February 14, 1913,
requiring, among other things;, approval by the -Secretary of the Interior
of a will, of:'a Chippewa:all6ttee devising lands held.under a restricted
fee patent issued. pursuant; to the Treaty of September,.30, 1854, deals
only with Indians alive or who might thereafter. come into being, and
contains nothing, express or 1impied, ind'iating intention to embrace
within its terms the will of an'Indian who died prior to'its'enact'ment.

OPINION DISTINGISnna.

Solicitor's opinion of October'29, 1921 (48 I,. D. 472) distinguished.
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MARGOLD,; Solicitor:.
' Youhave requested my opinion uas to We i'er a, will executed by

Shaday- r"Edwinr Gren, as, the sole heir'of Jos'ephGreen, Jr., a
cdeceased Chiup'pewa' allolttee of the Bad River 'Inidian Reservation in

Wisconsin, 'operat'd to 'reinove the re'strictions'againiit 'alienation Aon

80 acres of land allotted to the deceased all'ottee''and' fdescribed: as'

the NM/2NW'/4'Sec.:27, T. 47 N., ILR21W !-'' - '
::'The. allotment twas'made under th :provisi -s -of the Treaty of

September 30, 1854, between the United States and the Chippewa

Indians of Lake Supierior and the Mississippi(10 Stat. 1109). Arti-

; cle; SIII of 'the treaty conferred authority upon theD President of the

United States to. issue patents to the Indians ifor- the lands allotted

thereunder "with such restrictions of the power -of alienation as he

may see fit to impose." In pursuance of'this atithority, a patent

issued on June 20, 1889, conveying the.above-described land to Joseph

Green, Jr., and his heirs in fee, i uject, 'h&&ever, to 'the restriction

that the allottee and his heirs ":shall 'not-sell, lease, or in any' manner

alienate the -said tfract without the conse'nt 4-oth- President. of the

U United States.",
The allottee 'died February 4, 1893 intestate; 1eaving as his sole

heir at law his father, Shaday, or Edwin' reen a C h4ipOP ewa Indian

of the Bad River' Reservation. 'June o2, -1906, Shaday' or Edwin

Green executed& a will by which he devised .th elafnd: under considera-

tion in equal shaies t'o hisi grandstni.,,Joseph-E. Green, and his grand-

daughter, Agnes E. Green. The testator died April 8, 1909, and his

will, after admission to probate in the; County CQourt. .of Ashland

County, in '1918, wa's "presented to and approved;-by'the 'President

.of the.United States on August 18, 1919.o This will, according to a

familiar rule, became effective on the date of the testator's death in

1909 and the ;ubsequent approval of 'th& President related& back and

took effect as of that date.

'3BySection 2 of the act of 5June 25,'1910 (36'Stat. 855, as amended

by th~e act of Februaiy 14, 1913 (37 Stat6, 67 79),Congress author-

ized any. person [Indiani 3over the. age of 21 years having any right,

title or' interest in land held under a trust or, other patent. containing

restrictions' against :alienation,.tto dispose. 1o the sameby will. The

act provides that 'no' will so executed "4f'shall 'be.:valid or have any

force or effect' unless,.and until it shall have been approved by the

Secretary 'of the' iterior," and declares ;:that the .'approval of the

will and the death of the testatort shall' not opera'te to terminate the

trust oid restrictive period"' October 29, '1921, th-eSolicitor for this

Department.held .that this statute"'applied"to 'vlls executed by

Ghippewa Indians devising. lands allottdin 'sevealtyunder, the

provisions of the treaty of 1854, and ruled that such a will did not

remove, the restrictions against alienation imp'osed by that treaty

[ Vol.;
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(48 L. D. 4Th2. 'From a're'ading of /that opinion, however, it is

apparent that the Solicitor .was there dealing with ,wills executed by
:Indians who died subsequent. to. the.enactment of. the; act of Ju'ne 25,
1910, as amended;, andnot with wills of Indians. who died .tstate at
som-e& prior date.' To hold..that, the . statute applies t6o .this latter
class of wills is to give the-statute retroactive -operation. .1Retro-
active laws are,.noRt favored, and unless the intention, that,a statute
is to .,have retripactiye, operation, is ,clearly,- evidenced in the statute
and its purposes, -it.will' be!' presumed that' it'was enacted for the
future and not for, .the past'. White v. $Tlited States (191'U S;. '545)4;
Cameron v. 'Uited Sthtes" (231 UL S.' 710). The 'act of" Junhe '25
1l919,'as a~mend'e~d,. &dntaciih ndthing express, or mplied indipatinggany
-intention. the part of Qopgress, to. embrace within its',terms the
will of ian. Indian; who, died, prior ,to .the, enactment.. lTo, the con-
1trary, the statute d'eals onlyi-with persOs .-tlhen alive. or- 'whomight
thereafter come 'into beinmj, and confers upon them- the authority
t o make a.a testamentary disposition' of their 'restrieted' property
.subject tothe,,copdW'pnhs'prescribed. T hibviousoly 5 ciuqdesf
.the operation of. the statute persons not then in being.

As hereinbefore pointed out, the: will.of.Shaday orEdwin.Greenu
became effective onjthe- date: of the. testators dth 'in, 1909. The
effect of the will and., the.power to make,it are governed and con-
trolled by' the law ,then. in-force. There, was .tbqn no statbute, in
existence expressly dealing with the making ofi-wills by th eChip-
pewa Indians, butit ,does not follow that there was a lack of testa-
mentary power., While it has been 'held ,in certain cases that an
Indian was'.withput.,the power. to, dispose of- his allotted, lands by
rwill in the- absence ,of leislatioan by:.' Cngress permiittipng it, such
eases are with ut,,applicationjhere-b~ecau~sebased upon statutes con-
taining an absol~u te'ihijAb ,.dh against alienation, so that the allottee
was unable, with ,or witou approval of the Presidenht'o , the Secre-
tary of the Interior, to make any dispesition . whhteveri of hislands.:
See: United States v. Zane, 4 Ind., Ter. 185, 69 S. "W. 842; In re
House's Hirs, '132' : wiA. 212; -Taylolr -v. Pflar'e'r, 235 U. S. 42. 'The
restrictionsinposed, under,;. autity, of ', tre'aty pfj 85'4, w et'not
absolute. .The inhibition, e~xtended only. to such forms ofalienation
as. failed to receive. thel;approvalof :theP-resident. of..the- .United

.States. Under "the 1:well settled rule 'that the word 'Ralienation"'
includes the disposition of Vreal 'dstat' by will (Hes v. Bamti'eP

168 Fed. 221,'24, ?0ittap,'jarsjt+'o bey'ond ' - h' f i |

hisheirskea yalid totamentary, dispdsition. of the
allottee lands with the approval of. the-President. .' .

Regarding the efiectlofthe'will as removing restrictions, it appears 
that the Comfissionetr of Indiafin 'Affairs -by letfer -approted by the
First Assistant Secretary of the Interior on October 5, 1933, advised.
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the Superintendent of. the Lac du Flambeau Agency. that the ap-
proval of. theD will of Shaday or Edwin Green by the President of
the United States did not' operate to terminate the restrictions against
-alienation and that it was the purpose to recover, possession of the
land for the devisees through a suit to clear title, if such course
"should prove to be necessary. The Commissioner now states:

An atta'ck-upon the validity of conveyances made since:approval of the will
:in this case involves changing an administrative ruling which has been in
effect, it is. believed, over a period. of 30 years' or more. . During that period
we have consistently held that disposal of an allotment by will is an, alienation
within ;the meaning of the provisions: contained 4in the restricted fee patents

* issued to the Chippewa Indians under the treaty of 1854, and that approval
of such' Wills by- the President of the United: States is effective to remove all
restrictions against alienation of such lands in the hands of the devisees. -*- *

No record: has been kept' of the number of Chippewa: allotments which have
* been alienated by wills approved by the President. -It is safe .to say, however,
: there, are a large number of such wills and that in most cases the devisees.
have sold or encumbered their interests, These conveyances have not received
the approval of the Department or of the President, for in the few cases in
which the instruments, of conveyance have been submitted for lapproval .they
have been returned to the parties unapproved with the explanation that the
restricti6ns had been ,removed by .approval of .a iill,.

Any possible doubt' which: 'might otherwise exist as to lthe sound-
ness of the adiniliistrative, view referred to' by the Commissioner of
Indian' Affairs appears to b'e removed' by th6 decision of the Supreme,
f Court Ž the Unitfed States in La Mdte v. 'United States (254 U. S.
5'70). 'In that case 'the question of whether a will made under author-

'ity of Section 8 of the 'act 6f April '18, 1912 (37 Stat. 86), by' a mem-
ber 'of the Osage 'Tribe of ' Indians in' '6klahon4a, devising his re-
'stricted allotted Iands to incompetent meiiibers 'of the tribe, conveyed
'the title to them 1 free -from: xrestrictiois iWa's ' squarely presented and

' decided. There,' as-here 'the' authorizings'tnte was silent as 'to the
effect of 'the will upon the restrictions. o-lig tiat.'the restriction's
were removed, the' ¶ourt said:

: This provision is broadly written, is in terms. applicable, to restricted lands
and funds, and enables the Indian to dispose of all or. any Dart of his estate
by will, in accordance Vwith the state law, if his will be approved by the See-
-retary. True, it-does not sdy that'a dis-posai by an approved 'will shall put
an end to existing restricti'ns, but Cthat is an admissible, if not, the necessary,
'conclusion 'from its words. After its enactment the: Secretary of :the Interior
,construed it as having that. meaning, and: it was administered accordingly in
that department up to the time of this suit. And that Congress intended it
should have that meaning' is at least inferable from h general act 'of the next
session respecting wills; by; Indian allottees 'and their 'apprbval by the Secretary
(c. 55, 37 Stat. 678) ; for that act, while providing that "the' approval of the
will.:and the: death of ,the testator shall not operate to terminate the trust
or restrictive period,"L expressly. excepted the Osages from its reach. These

[Vol.
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matters apparently were not brought tQ .se attention of the courts below.
'We regard them as of sufflcient -weight to put the iquestion at rest...

(See also United States V. Harris, 293- Fed.- 389. and.- :Yarh v.
Duzing, 207 Pac.; 293).

Neither thet will of Shaday or Edwin Green lnor the presidential.
:approval thereof contains any: provision purporting to preserve th0
-restrictions against . alienation.. In the 'absence of 'such- provision
and upon; authority' of the -eases just. 6ited, it.;is my opinion. that
the will conveyed title to the devisees free from all restrictions. 'The
administrative jruling of October 5, 1933, is therefore, in- error and
should'be recalled and vacated. y

Approved, August 3, 1934::. .
T. A. WALTERS, 

First Assistant Secretary.

RESTORATION, OF., LANDS FORMERLY INDIAN TO TRIBAL
OWNERSHIP:

;; . ; ; f . 0 [Instructrions.]4 ..........--. ; 0!'9...... i'e 't

DJEPARTMENT, OF THE IN$TERIOR,

Bm: : .. ::. UB OF INDIAN AFIR6S :
Y.as ton, Dng C, Auus 1 1934.

THEa CoMMissIoNER OF INDIAN AFFAIRS

TO T1HE ECRETARY OF THE INTERIOR, '
(Through the C1ommissioner of the General Laud IOffi ':;.

Section 3 of, 'the Act of Juhe 18, 1934 (48 Stat984) 'enacted to'
Conserve and develozp, Indian lands and resources andfor, other pur-
poses,,c ontains the fGolloing provasion

...The- Secr~etary Of? the Interior, iif her shall find jitt to, he tin 'the; ,public -interest,: .;
is hereby iauthorized to, restore,,to, tribali owner~ship the tfemainin g ,_,surplus
lands, of.any Indian reservation heretofore opened, or authorized to' be opened,
to sale, 'or 'any other' 'form of disposal' by' Presidential proclamation, or' by
any'of the' publicland 'laws of the United' Statlei:' Pi;?it'ded,' :hoeveir 'That
valid -rights or claims of any persons to any: l.ands,4so 'withdrawn ~existing on
the date of the withdrawal shall not be affected] by; this Act: Provided frther,:
That this section-shall :not apply to' lands .within ,any reclamationproject
heretofore authorized in any Indian reservation.

During the early ,years ,:of .our dealings; with ,,the .Indians, the
custom was to~ have individual. or combined nations, tribes, ,or~ ban
relinquish or cede to the United State§,large: areas claimed ndsy the
for' which there, was usually a cash, or ther consideration, and ialso
the setting apart or reserving of certain ,lands within such ceded
areas, or from, lands belqnging to the Uniited, States, and located

f : :: ; , , , i 



[Vo1-5*60 DECISIONS .Fo RMTHE DEPARTMENT OF THE INTERIOR "

lstwherwe. ' These reserved lands thereafter became the; recognized

reservatior:f'of -' tribei'6or 'band. In thisw'ay-the Indians lost all

ideititiY th th& ceded'kreas andt ltheir rights and interest therein

were recognized as having been completely extinguishedi iIn . many

instakbs'esihu-ch. rcessions...taki as. :a -whole: embracede- practically all

of :the'dlands now,;Comprslng many of the States: of Athe;west.

; 0.:X.C;:; Iniyears Th'llow'ing', for mreatons svar~yihg: on, the :different ,res'erva-

tioh spipof thesb dininishe4 ,or newly established reservations

'were als cededto tatheUa he;Indiais reeivinagfrron the

f f 4 0Govermnenf mellon~lie t$h'erebof a'.ash 'consicerationm and -other benefits.

Such .transactions were also recognized .as carving .or separatig a:

certain area from a:particular reservation, operating as -an extin-

.guishment of the Indian title. In this way the exterior boiundaries

of a reservationi wereQfurther reduced. The lanids thereby separated

from a reservation were no longer looked upon as being a part of that

reservation.
0 ;00 ' ' .; :Thi~btsitngj& h'li th6 ti&od df about 1t890, at which'tihe 'there

-00 was adopted 0the plan of ope g'to.'entry, sale, etc., the lands of

reservations that were not needed for allotment, the Government

takingover the lands only as trustee for the Indians. Under this

0::;0; 'plan the Indians:w~ere to be credited, with the, proceeds only as the

lands were' .sld, theM titej States not-'t6 be bound to purchase any

portipf' et laa so I'pehed 'Undisposed o f lands of this class

remain the yproerty 'of 'the Indiant intil disposed of as provided by

law (Ash Sheep GCompy v. TJited &St6ees, U. 5. 159). Such

lands. ae usually rered, 'tpshrplus'l'ds'. of. :Indian reservations
opened to'. public entry, and' undoubtedl comprise the class of lands

. roi 'bii ro w ffhsr' to tribal oawner'ship' are tlo be made under

th&e sid Sekdion'3,if in the: public interest., It cgn safely be' sa'id th:t

it would not be to the interest of the' ublic to .restore toth Indians:

d all undispsedfublic laifds that at 'one time were in Iidianldwner-

Mship rbut -fterward§ kcahi&'e t' - piopferty ' ththe*United; States b

oqttij1'.ssi s sf rom 'the Indtah owners, because, as stated above,
such action would. mean.the twithdrawal in mgny States of all lands

now-,,available. for entry as ;public domain. Such action --undoubtedly

would'1 taise strong- opposition mi the various localities affectedoand

havwantundsitahle bearing on!the new'Iid-ian legislation.:- :
In; connection with this -'fatter, atention is invited: to' Section iG

0 of themn'`i: aetat which afithories'ithe 'formation; of tribal organiza-

ti000:000-00 ons 'and 'providaes:that'tribes anhd tribal 'councils sall have authorit

: -to: ;pr'even't the' sale>,- fd'i~spsitionlase; or' iecumbrance ;of 'tribal:

*000; 0 lahd,' p$' also to Sdtion' 18 whi'dh' aiuthoriz'es'Vth'& Indiahans
.-. : f::: anyat ervation by avbtcof 'amajority of the adult Indi-ans on

th6 -:reserv'ationto exnlu-de hemselve's fr6m the oper'tiofiiof'th'e

.:entire act, referendum election for such purpose to be, held within
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one year after approval of- the act. It, therefore; will be some. time
before.it is knownodefinitely whether the Indians of aiy. of the reser-
vations will exclude theiselt es'from operation under the act, and
until tribal organizations can be formed and thereafter definitely
determine whichY of the "' opened"' Indian reservatiobn 'la"is still
; i; un~disposed: of hul ,d, be permanently restored to tribal. owiprship..
Tribal organizations should have a voice in deciding which lands.
should be withheld ,from, disposition.' It is understood fro iifonal
inquiry in the General L,,and: Qffice that, although there- are '. opened"
lands on various reservations, there are only a very limited number
of ' riedertatiofis wihete sa es can actually be made. Nevertheless, there
-is-a pos.ssibilitjith~atjin th eantime some desirable undisposed of-
"opened," lands, riht lg, ent~ered or filed upon by non-Indians and
thereby prevent the restoration of such lands to -tribal ownership.
For this reason, taiction .should be promptly taken to prevent, foi the
present, the further dispositionh'of any of such lands by public entry,
sale, or otherwise..X A withdrawal of this kind would be Ipeirelyoff

. a temporarynatgre. .

: .. : The following is -a list of reservations where lands have been
opened,, the Indians. to receive theproceeds of sale only: as:tAhe&tracts.
aredisposed of. .As,.4amatter of convenience, citations to treaties,
agreements, oracts under which such "openings" occurred,.are. also-
furnished:,

ARIZONA: 0 'P : 1

ban Carlos Agreement of February 25, 1896, ratified by-
Act of June 10, 1896 (29 Stat. 388).

CALIFORNIA--

Klamath River Act of June 17, 1892- (27'Stat. 52).
0 t ;.Round V~alley.,. 0 l,, . Act of- October 1,1890 (2f6 Stat;'658).'.

COLORADO- -
Utes , Act of June,15,1880 (21Stat. 199).

IDAHO

Coeur d'Alene ,,ActofJune 21, 906 (34 Stat.335),.
MINNESOTA ' . .

Bois Fort , Act of January 14,1889 (25 Stat. 642).
Deer Cre'k Act ofJaur14 1889 (25 Stat. 642).-
C: d; < Fond du 'tac r :' K 'l;t 5 : ' Act of January 14, 1889 '(25 Stat.i642).c o
Grand Portage or

:0.. . ;Pigeoni. Riv-er~; ! ! . :Act of January 14, 1889 (25 Stat. 642)'.
Red Lake Act of January 14, 1889 ,(25 Stat. 642)_.
White Oak Poinit : Act of January 14, 1889 (25 Stat. 642).
teech Lake * K " Act of January 14, 1889 (25 Stat 642).

MONTANA

- 'Flathead' Act of'April 23,;1904:(33 Sta3. 30 '.4
-Fort Peck Act'of May'30; 1908 (35 Stat.-558) /
Crow ,: Act of April.27, 1904 (33 Stat. 352).. -':

NORT)H DAKOTA ' :;.

-! Fort Berthold '- .: Act of June 1, 1910 (3q Stat. 455l. 'j--,
182662-34- voL. 54-836

I . � I � , I -i
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NORTH AND SOUTH DAYOTA

Standing Rock Act of May 29, 1908 (35 Stat. 460).
Act of February 14, 1913 (37 Stat. 675).

OKLAHOMA .
0 0 Cheyenne &; Arapaho Act of. June 1 7, 1910 (36 Stat. 533)>
Kiowa, Comanche and
* Apache Act of June 5, 1908 (34 Stat. 213)-.

SOIJTH DAKOTA
2 X - ' Cheycinue River i' -' 0 Act of May 29, 1908 (35 Stat. 460).

0 Lower Brule Act of August' 21, 1906 (34 Stat. 124)'. '
Pine Ridge Act of EMay 27, 1910 (36 Stat.:440).
Rosebud - - Agreement of September 14,. 1901,- ratified

by Act of April 23, 1904. (33 Stat. 254).
Act of March'2, 1907 (34 Stat. 1230).
Act'of May 30, 1910 (36 Stat2 448).:'

UTH

IUintahand Ourayt Act of May 27, 1'902 (32 Stat. 263, as
amended).

WA*SHINGTON,
CoLvilLe Act of March 22, 1906 (34 Stat. 80).
Spokane Act of May 29, 1908 (35 'Stat. 458)... 

WYOMING.

Wind River; 'i Agreement of April 21, 1904, ratified by
Act of- March 3, 1905 (33 Stat. 1016).

As' a matter of 'explalnation, it may be 'said that the' Kimath Rivef
Reservation, mentioned in the list of reservations here'with, wvas
established by Executive Order of November 16, 1855. The. surplus
lands were opened 'to,-settlement, entry and purchase unider the laws
of the Thiited Stated by "the Act of 'June 17, 1892 (27 Stat. 52).
As a casideration for the lands so opened, the: Indians were to
receive:'allotments, village sites, and $1.25 per acre for lands dis-
posed of to certain settlers. Apparently the lands; within.. this
"opened" reservation -remaining undisposed of at this til Ae are of.
the class intended for withdrawal and should .be retained from dis-
position until their'ned'for Indian purposes has been investigated.

The Ute lands of Colorado, the areas covered by the Act'of June
0 15, 1880' ('21' Stat, 190), 'as amended by the Act tof .uly 28, 1882
(22 Stat. 178), were deemed to be ; public lands of the United States
and subject to disposal as such. However, the lands were to be sold,
the proceeds to be first applied to reimbursing the United States for
expense's incurred in connection with administration of the act and
the rem'ainder to be deposited in the Treasury of the United States
for the benefit of the Indians. In view of this 'provision, such of
these lands as. remain undisposed of are also looked upon as being of
the class to .be temporarily withdrawn fromn further 'disposition, as
proposed;. 'and, therefore, have been included in the above list.

The Act of May 17, 1900 (31 Stat. 179), provided'for free home-
steadslfor' the benefit' of actual and bona tide settles, and that

[ VoL
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all sums; of money so released from -payment of collection, which if
not released would have belonged to an Indian tribe, were to' be paid .
to such Indians by the United States. It is, therefore, not intended
that -this' withdrawal shall apply. to any lands of this class where the
Indians were reimbursed. by the United States for the value of such
lands in accordance with the said Act of May 17, 1900 (31: Stat. 179).

If there are lands on any of the-reservations named, other :than
the areas covered by the said citations, that were:" bpened ", and for
which the Indians receive the proceeds when disposed of, it is in-
tended that they be included in the withdrawal. Areas; within regu-
la.rly authorized reclamation projects are to be excepted.

It is, therefore, recommended that all undisposed-of lands' of .the
Indian reservations named above that have been "opened&", 'or au-
thorized to be " opened ", to sale, entry, or any other form of dis-
posal under the.public land laws, or which are subject.t~o mineral
entry and disposal under the mining laws of the United States, with
the exception of areas included in reclamation projects, be term-
porariywithdra fromdi 1 of any kind, subject to any and
all existing valid rights, until the matter of their permanent restora,
tion to tribal ownership, asr authorized by section 3 of the Act of
-June 18, 1934, cupras can be given appropriate consideration. The
intention is to withdraw Only lands the proceeds of' which, if sold,
would bhe deposited in the Treasury of the United States for the
benefit of the Indians. In the eyent it is found that therefare lands
of other retervations that should have been included in this pro-
posed withdrawal appropriate recommendation will be made to have
the withdrawal extended to ebace such lands.

JOHN COLLIER, qonmissioner.

GENERAL LAND OBIGIE,.

; Wa"shigtoD. C., Septeber 16, :1934.
There are no reasons known to this Office why the foregoing

recommendation: should not be f approved.
*.FRED W. JOHNSON, CoMnissioner.

Approved, as recommended, September 19, 1934:
HAROOLD L. ICKES,

-Secretary of the IdterioT.V

-D BUE OF INDIAN'AFFAIRS~, 

' Otober16, 1934.
XTHE SECRETARY OF THE iNTiRIOf, (Through the Comnissioner of the

General Land Office):
Under date 'of September 19 the Department approved the recom-

mendation of this Office for the temporary withdrawal of vacant and
undisposed-of lands on various Indian reservations that hact Meen

.563
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"opened '> to 'public entry or other' disposition,. excepting areas :i-
eluaded in reclamation proj ects, until the question of their permanent
reservatio jfor tribal purposes, as authorized by, section 3 ;of, the

Indian; Reorganization Act; of June .18,1934. (Pub. No., 3$3"T3d
:Congress), could'be. appropriately considered.

It has. since been ascertained that .there are, ': opened "? lands ' of

three ~additipnal reservations that should, have been included ini the
order,, as -follows:

4 MINNESOTA'
*'-: iwWhite -Earth ' Actof January 14,18-9

; -.: -... -((25, Stat. 642).
OKLAOMA 'A -

Wichita Act of March 2, 1895

-Umatilia - ct' of March 3 1885';
.( 23' Stat.. 4O3.42, . f' )i

"It is 'recomnfended that the'order of S`ptembe' 'aimndedd
+o include vacanit and unsold areas on th'he oleneq4"'portions of these
three reservations. '

Tb.In said or'dber o f September 19, ino mentioin:was made of townsites
within such "'opened areas, the proceeds from 'which, 1of 'course', go

.to the Indians. As to those townsites which have heretofore been

compiletely sold out, it w'as not intended that such order should-apply,
buta; to thcie towsites any part of which remains unsold within

'such area's, it i's hereby'recommended 'thlatsaid order' of' September
19, '1934, and :this supplemrntal order, be construed to appiy to the
extent of temporarily withholding from other disposition any unsold
lots otr portibns of 'any such townsites until further investigation can

be had and specific recommendations made in each instance as to the-
final disposition to be made thereof..

WILLIAM ZimunrAN, Jr., Assistant Comoissioner.

:GENERAL LAND OFFICE,:

*W;hington, D. C., October 20 1934.

There are no reasons appearing i'n the 'records of this Oflie'-why

:the -foregoing recommendation should not be approved.
: FRED WV JQHNSON, Coq0nmmsszoner.

Approved, as recommended, :November 2, 1934:
T. A, WALTERS,

Actin' ,$ecretary of the 6Iteror.

0~~~~~~~~~~~~~~~r o - V8.0ff! :''j-i- 
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FIVE-DAY WEEK

0p ion, Augut 10,.,19S4

Fmmun EMPLOYEES IN WAS1HINGTON-T-LvDAY WEEK-DEPATMENT OP TiHE
INTE1rIOR. A:ND PUBLICV WOrS ADMINISTRATIoI-AACTS OF`MAxcA 15, 1898,

-,AND M.OAx, 3,1 931.

.Congress having fixed, the -minimum hours of labor per day, for lefiployees in
the, executive.departments in. Washington at not less than. seven, hours
per day, except employees. whose compensation is determined by special
wage-ifxing authorities, and deelared that service shall be requited'eaci
day except Suidais and'days declared public holidays, there is no authority
of-'law for elimination. 'of Saturday as a 'partial 'workday by'adding to-the
,other-,workdays' -thefour hours of: service required by the act of March
3, .193.1.. ;, . ' ;. : . ..., .:,

MARGOLD, Solicitor:
Reference .is made tothe memorandum of Mr., EU K.. Burlew,

Administrative Assistant, dated July 2j 1934, requesting 'adviee' on
the question whether the Secretary of the Iinterior'has authority to
declare a 'five-day week 'for' employees in the Department of the
Interior and the Public Works Administration in Washington ty
adding' thei'fourf hours for Satur4ay to the preceding five 'days.

Section '29, 'Title' 5,' United States Code, reads as follows-: '

It shall be 'the duty of the heads of the several executive, departments, in the
interest of the public service, to require of all clerks jand othe- employees,of
whatever grade or class, in their respective departments, not less than seven
hours of labor each day,? except Sundays and days. declared public holidays by
law or Executive order. The heads of the departments may, by special order,
stating the reason, further extend the hours of any clerk or' employee in their
departments, respectively; but in case' of':an extension' it shall be without
additional compensation.

It will be noted that service is required each day dexcept Sundays
'and holidays.::-`

Thed act of March 3, 1931 (46' Stat. '1482, sec. 26a, Title 5, U. S.
Code, Supp. 7), declares that. four hours,. exclusive of' time, for
luncheon, shall constitute a day's work on Saturdays throughout
the year, with pay ori earnings for the day the sanie as on other
days when full time is worked, for all civil empkoyees of'the'Federal
Government, with certain exceptions not pertinent to this inquiry.

-'Fhe act' of March 3, 1933 (47 Stat. 1516, sec.926b, Title 5, U. S.
Code, Supp. 7), adthorizes the AdministratorSof Yeteran'Afairs
to except certain classes of his employees from the Saturday half-
holiday provision, and jn such case, "seven hours shall constitute
a workday on Saturday."'
;;-In the 'above provisions of law, Congress has fixed the minimum

hours of labor per day for each day except Sundays 'and legal holi-
days. It is also provided that if the hours be extended t it shall
be without additional compensation."



566 DECISIONS -OF TH:E DEPARTMENT OF - THE.IENTERIOR [

In cases where the employee is entitled to the Saturday half-
holiday, but for special public reasons the services of such employee
cannot be spared, he shall be entitled-to an equal shortening of the
workday on -some- other day. There is no provision for shiftingithe
required four hours of Saturday service to ;other -workdays.

Therefore, I am of the opinion that there is no authority of law
for the elimination, of 'Saturday as at partial workday by -adding the
:required four hours of service to other workdays, except as regards
such employees' as come within: the purview of section 23 of the act
.of. March 28, 1934 ~(Public 141-a73d Congress), which fixes a forty- -
hour week "-for the several trades-and occupations:", where the com-
sensation is fixed by wage, boards or other wage-fixing -authorities.

With respect to the latter class of employees, the Comptroller Gen-
eral, in his decision of April 6, 1934, held: . . . :

If the 40 hours are distributed over 5 days of the week only, the Saturday
half-holiday law becomes Inoperative- and the administrative office: may, due
to the, exigencies of the service, include Saturday as one of the- 5 working
days of the week either as to individual employees, groups of employees, or
the entire force.

As regards this class of employees, the working hours are put
on a weekly basis, rather than a daily basis, and a five-day week may
be fixed for them. A separate opinion has been prepared dealing
with this. class. of' employees in response to a' requestt from the Na- -

tional''Park. Service.*
Approved, August 10, 1934:

HAROLD L. Icaus,
S ecretary of the Interior. -

SUBSISTENCE HOMESTEAD COMMUNITIES WITHIN RECLAMA-
- TION;AREAS

t - i Opinoqn, Augurt 14, 1934-

SUBSISENEo HOMiEsTEADs WITHIN; RELAMATION PiJEGT .-FEDERAL SuBsrsT-
ENcE HOMESTEADS CoRPoEATiON-REUCLAMATIoN AorCOrPOBATEi: CONTrOuI
AND GOVERNMENTAL CONTROL. 

The Federal Subsistence homesteads Corporation, being wholly. financed .and
. controlled by the, United States Government and serving. no function other

'than aiding' in the purchase of Ssubsistence homesteads by individuals 'ast
' provided by section: 208 of the 'National Recovery Act, does not fall within:

the category of corporations which it was-the intention-of Congress -should
be barred from acquiring or controlling lands 'within Reclamation projects,;
nor does the- statutory limitation of, individual holdings to 160. acres apply
to such a corporation. , : -:

* See Opinion 'of Soiicitor, November 9, 1934 (In. 27787)-

J

EVOL:
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M4GoLD Solicitor:

For the. establishment of a subsistence homestead 'community in
; Arizona, Federal Subsistence' Homesteads Corporation -proposes .to

*: -'9 purchase from private proprietors land, and appurtenant # vater
rights within the area of- a Reclamation 'project. : In this connection
the corporation .1has inquired whether:' its.' corporate status.: or the
: fact that the proposedi purchase is of. greater area than 160 acres
will make 'the enterprise a violation of the reclamation 'law. This
inquiry 'has been'referred.to me for opinion.
- Material provisions of the Reclamation Law .are in-the" following
language: i

The right to-the use of water acquired under the provisions of the reclama-
tion law shall be appurtenant'to the land irrigated, and'beneficial use'§shall be
the basis, the measure,' and the limit: of the right. (32 Stat. 390, 4& VU. S..C.,
see. 372:)

No right to the use. of water for land in private ownership shall be sold for
a tract exceeding one hundred and sixty acres to any one landowner, and no
such sale shall be made to any landowner unless'he be an actual -bond ftde
resident on such land, or occupant thereof residing in the neighborhood of said
-land, and no such right shall permanently attach untilrall payments therefor
-are'made. (32 Stat. 389,.431U. S. C., sec. 431.)

: No person shall at any one time or in any manner, except as, hereinafter
otherwise provided, acquire, own,, or hold irrigable' land for which entry or
-water-right application shillChave been 'made' under the said reciamartid law,
.before final payment in full of all installments of building and betterment
:charges shall have been made on account of such land in excess of oneffarm
unit as fixed by :the Secretary of the Interior as the limit of area per, entry
of public land or per. single ownership of private land for which a, water right
-may be purchased respectively, nor in. any case iin excess of one hundred and
sixty acres, nor shall: water be furnished under said law nor a water right
sold or recognized for such excess'; C * . * and' every excess holding pro-

: hibited as aforesaid -shall b6. forfeited 'to .the United States by proceedings
instituted by the -Attgrney General for that purpose in any court of competent

' : :0jurisdiction. (3' Stat. 266, 431 U . C., See. 544.).

The several provisions of the statute restricting 'entry"' upon
land within a Reclamation project are not applicable "here, since the
tracts in question are in private ownership.

In addition to the language of the statute two Administrative
rulings concerning' corporate ownership are to be considered. On
* June '11, 1913, the Se a f'te.Interior 'issued formal In struc-
tions that-applcations of .orporations for water rights on 'Reclama-
'tion projects should not be allowed. (44 L. D. 250.) The Secre-
tary stated' ":that Congress "did not intend'that these Reclamation
lands, upon which the Government is expending the money of all
.the people; qhpuld be._th6_.subject of corporate cotr.i Thses lands
are'. to be. theohmes ofi amilies." In, a subsequent instir*ction an
e)Weption, to this. rule was made in favorof "religious, educational,
'charitable and.eleemosynaryr corporations." (45 L. D.', 541.)
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The answer to the entire matter under consideration is determined
by the fact that .Federal 'Subsistencee,. Iomesteadss Corrporation, is,, an
agencyi. wholly financed, and controlled, by theUVnited.S3tates; and
serving. no function other. than :".aidi-ng iin therburchase of subsist-
ence homesteads '? as -prbvided'in 'Sectiofi 20.8S of, the ,National Indus.-
trial- Act., It is an established rule'of construction: that general limi-
tations in a ;statute, although .operative; on' all pprivate . persons .do 
Rnot.:restrict th'e sov.ereign.. Dollars 'Savi gs :.Bank:v.: United. States,
:19 Wall. 227 (U. S. 1873);.United States v r.. erran,'20O Wall. 251
.(NU.;5s. 1873,)-; 26 O'p.: Atty. (;Gen. 415.' Sucl an instrumentalitfas
Federal Subsistence Homesteads Corporation shares this sovereign
exemption. Its acquisitionsare substantially in Gv.ernment owner-
,ship, .and, therefore ,need not: be:! restricted in area or embarrassed
by 'a declared policy against corporate holdings.; -

It is significant that one of the quoted sections of the Reclama-:
tion A~ct (43' U. S. C., sec. 544) nmakes clear'its intenlded limitation
to acquisitons of private persons by making forfeiture to the tUnied
States a penalty for excessive holdings.... :Moreover,., the.,plain..pur.-
pose of limiting individual holdings and prohibiting c'orporate6 ac-
quisitions is to assure distribution of the benfits of, reclamation
a mnon' a la'rge number' of families, each holding not more thani an:
ec~nomic Ily adequate farm unit. .It is, this very. purpose Which_
is served by a temporary holding of a consolidated tract by. Federal
Subsistence Homesteads Corporation. *' -

U'i.on the 'whole case it is clear beyond heed"'for i-extended discus-
sion t 'at' th '-eclamation Law does not 'pIFeveht'ederal Subsist-
;: ience .Ho~mesteads, Corporation from acquiring title .to and .water
r ig-hts f.gor.: so much,.land as may be needed for, a. subsistence home&
:'ste'ad 'proj ect wi~thin ,: a- Reclamation district.i It 'is :-unnecessary: .to
decidef under what circutmstances kor'to what 'extent privateP acquisi-
tions are restricted by the 'quoted 'sections of'the eclfamation Law. 

A~pproved, 'August 14, 1934 '''`- '
OscAR' L. 'CE:AP)IAN.

Assistant Seeretary;-'

-SUBSISTENCE :HOMESTEADS-ENTERPRISES AND ACTIVITIES
WITHIN SCOPE OF ORGANIC: ACT-INHIBITIONS

Opinion, Augu st, 5, 1934..

SUBSIsTENcE HOMESTEAD-SEc. 208, CHAP. 90, NATIOWAL'INDUSTRIAL RECOVE6Y

AcT-HoMES COMMmU IEs-AI TD COOPEaATIVE NTERPRISES. 

'The function of aiding in the purchase' 'of'subsistence honmesteads as proviaed
for in Section 208, Chapter 90, of the National Industrial Recovery Act

:(48 Stat. 119, ¢205), ,is' broad tenough to embrace Ssale of hom:estead plots :and

EV[tol
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sale of communityj structures to cooperatives of homesteaders and also the
loan of operating capital to any such cooperative duly obligated to conduct
or. aid in community enterprises.

SuBSISIENOE HOMESTEADS-SEc. 208, CHAP. 90, NATIONAL INDUSTRIAL REcovEnx
Ac--FuNCqTroN ANDT ScOPE.

Generally, undertakings reasonably calculated so to improve the ;economic
status of' homesteaders that they will be better able 'to pay 'for them, or
undertakings reasonably calculated to create an environment appropriate
for a residential community under presently accepted standards of living,
are embraced within the conception of aiding in the purchase of subsistence
homesteads.

SIrssTsENCE HonMESTADS-FuDERA SUBnsIsTENCE HoMEsrEADS CoroPATIoN-
PowERs.

The Fe deral Subsistence Homesteads Corporation may construct and equip
schools, community buildings, roads and other community facilities, and dis-
pose of them by. sale or such dedication as will make them available to a
subsistence homestead--community.

SUSSISTENCE HOME5TEADs-FEDERAL SusIsTENCE HOMESTEADs CoGoitATioN-
INHIBIsTIOss. :- i0-:: 

The Federal Subsistence Homesteads Corporation may not lend, financial aid
to'private enterprises to be conducted Within subsistence homestead com-'
munities for profit and not primarily for the benefit of the homesteaders.

SUsxsruENos HOMESITEMaS-SEc. 208, NATIONAL INDUSTRIAL REcOVEmY A-CT.
Section 208, Chapter 90, of the National Industrial Recovery Act, does not
',contemplate -that community buildings or facilities shall be supplied to
homesteaders gratuitously, but requires that the cost thereof shall be repaid
into the subsistence homestead revolving fund.

SasIsTrNcnl HOs1sRnDs-FEDERA. SUBSIS EroxIHoamSTrsAns Coar N
LEAsES-OF LAND'TO INSTRUCTORS. :

The' Federal Subsistence Homesteads Corporation may lease plots to teach
ers, social workers. and technicians who serve a subsistence' homestead

-'comm~unity.0 E t! . :4|t,,
SIUBSISTENcE HomESTEADS-FEDEaAL SUBSISTENCE- HOMESTnxnS 'COiPORATioN-

TEMPORARY OCCUPANCY OF LAND. .

The Federal Subsistence Homesteads Corporation may permit such temporary
occupancy of land acquired for a subsistence homestead projeet as it may
deem expedient whenever it has been administratively determinmd that such
property is not immediately useful for subsistence homestead purposes.

SUBsIsTENcE -HoMEsI s-IN'TE5EST EARJNED-DIsPosIroIN.

.. Interest earned -by subsistence homestead expenditures must be. covered into
the Treasury of the United,-States as "miscellaneous receipts."...

Twelve questions, prpounded by the, Director ,of Subsistence Home-
steads have been ,referred ! to me for opinion.- These questions have
darisen in cbnnectiiofnwith the ad ministration 'ofiSection 208 of the
National I dnst'ria-1'Rdeo'v5ry Atd by' the Federal Subsistence Home-
steads Corporation.

-A- Solicitor's; opinion.da-tedJune 15f,19a4 .(M-277Q2.) , 'was respon-
sive to an earlier submission of the Director of Subsistence lHome-

*1
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:steads concerning the- activities of Federal, Subsistence Homesteads
Corporatizn. - Th&' history of th'e. 'etorporation' ai' its 'method of
doing. business were the subject of a preliiinary statement of fact
0: ini thle dpin'ionh: of' June 15,; i934. It seems guniih&,'assdry to repeat that
-tatement here. .

The, epresent submission of the Dlirector oPf: Subxscen Hmesteads
is in the following language:

'I-t is planned to organize the hoiesteaders of some of the stibsistence home-
stead communities into co-operatives. iah o' such co-operatives will be or-
ganized under the laws of the particular state in which the project is; iocated.
All 'of- the ''hobm6nteaders W'ill become rmembeirsdof thle eo opefdtive,- and ofly'
the homesteaders will be admitted to mecnbership. (In some instances, how-
ever, a small immber of individuals; not homesteaders, who :are -especially quali-
fied as technical petsonnmiel may b:be likewise admitted to. membership).. The
existence of such co-operatives of homesteaders will enable the. carrying out of
:several experimental forms of community:~ organizati-on. whichaie being:
considered :- .. ,. .. .-.

1. May Federal Subsistence Homesteads Corporation (hereinafter. referred
to: as ".the. Corporation`") .convey land and buildings to the co-operative of the
homesteaders, rather than directly to the bhomesteaders, the co-operatives in
turn to execute leases of individual tracts. to homesteading families? (This
qprocedure is being considered for some projects because it will enable all the
properties to be co-operatively owned, and will avoid speculation by tindividual
homesteaders on a rise in land values.)

2.2 May the Corporation, after entering into 6cintracts- with individual home-
steading families for the outright sale- to such families- of small homestead
tracts and dwellings, convey to the co-operative of homesteaders a' tract of Bland
to be held blisudh -o-bperative for use-as pastire, woodland, cemetery plot,
athletic field, playground, parks, general farm, : or general -orchard, for the
equal benefit of all of the homesteading families? , (It is frequently uneconom-
ical:to.break up-all the land into individual -homestead tracts; the topography
and nature of the soil, and the location of the individual tracts frequently make -

it desirable, or even'imperative, that a ilarge piece of land :be set aside, for-:
pasture, woodland, play-ground, general farm, -etc., for the equal, benefit of all
the homesteaders; so, too, some crops intended for the use of the homesteaders
can be grown more, economically- on one large general farm or general orchard, :
in the products of which all the homesteaders may share.)

3. May the Corporation expend money made available in Section 203 to
: construct and equip any or all of the below listed properties, and then convey
such properties to the co-operative of the homesteaders which -will operate the
properties, so-as to give employment to some homesteaders, and make available'
to all homesteaders products, services and materials-at cost: - 2

(a) A dairy or poultry farm? (A. herd of 100 cows may- be adequate to
supply milk, cream, cheese and butter for 210 families;'one large

-: -- poultry and dairy farm can more economically ands efficiently provide
for the needs of. 200 families than 200 separate small -farms. -In
such cases it is contemplated. to have the livestock and equipment
owned by the co-operative, with all 1homesteaders sharing equally in -

the products.) ----- 

(b) A general merchandise store? (It is desired to secure the economies
of-large scale purchases of food and"' other 'staples,- seed, fertilizer,
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lothing, Iand other. general small articles, which may -then bei sold
to homesteaders at cost.) . -

(c) A first-aid -clinic or- small hospital?; (This. can, be: inexpensively
equipped. Where it is. many:; miles to the: nearest hospital, this

; -tmay be essential. A nurse or doctor* may ;be. included among the
* homesteaders.) . . ; i -

(d) A small handicraft shop or factory? (To provide employment -for,
. - :cash income for some of the homesteaders, to manufacture small

: articles 'needed` by -the homesteaders, and to enable all the home-
: 00: 0 0 steadets to share in any profits from the sale of suchl artidles.Y 

-4. May the Corporation make a loan 'to such a co-operatlve:of the -home2-
*steaders for operating capital? ' - .

5. May, the Corporation make, a loan to a private industry for_ operating
capital where part of the consideration for such loan will be an undertaking
-by the borrower to employ the homesteaders: so as to supply them with a souree
of cash -income-' Maty the 'Corporation sell or lease a small 'tract -of land to
-such an industry? (Some such inducement is frequently necessary, to induce.
-an-industry to locate near the subsistence homestead community.;).

6. May.the Corporation purchase and then sell to the co-operative of home-
-steaders farm implements and farm machinery? . (Heavy farm machinery is
sometimes needed for economical operation of the agricultural tracts. It-is
frequently uieconomical; however, for each of the homesteaders to- attempt toI
purchase or lease such machinery. It is contemplated to. have -such mahhinery
purchased :by the co-operative and made available for use by all, homesteaders
-as needed.) 

7. May the Corporation build, equip and convey to the co-operative of home-
-steaders a school building? -May the Corporation make'a gift of sich completed
-school building to the co-operative of- homesteaders? - (Frequently: the local
,county or township is not: in financial position to build- and. equip a needed
school building for the community, and existing school facilities may be totally
inadequate to meet the increased demand. If such a -building can be supplied
without cost to the :county, the county will frequently be willing to pay the
-salaries of teachers and to meet other operating expenses.)

S. May thLm Corporation build and equip a community house, containing study
looms,. reading rooms,> assembly hall, kitchen, and similar facilities, and then
-convey such community house to the co-operative of homesteaders? -May the
Corporation make a gift of such community house to the eo-operative of
-homesteaders?

9. May the Corporation set aside a small number of homestead ttacts to be
leased to teachers, social workers, and professional technicians?" -(It is fre-
quently desirable to -include.- in the community individuals who can render.
-special services, but who do not wish to become permanent homesteaders. -Such
.special services are those (which teachers, social workers, agricultural experts,
and others, may. provide. It would be. desirable to secure their residence
within the community by leasing homes to them from' year to year.)
- 0. 'After 'a community plan has been l laid, out for the establishment' of a
subsistence homestead community, may the -Coiporation convey to the local
counties, or, dedicate to the public, the following,:. roads,. streetsi walks, parks,
and parkways, which have been constructed with moneys made available in
,Section 208?- (After such dedication, the expense of maintenance is: assumed
by the local authorities.) -

11. Should moneys paid to -the Cdrporation- by homesteaders -as interest on
amortization-or- on advances made by the- Corporation, be depositedw to the
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credit of the! revolving fund created in' Section 208, or should, such payments be
covered into the Treasury as. " miscellaneous receipts "?

12. Where part of the land which has been acquired cannot immediately be
used by the Corporation for building or other operations, may such land be
temporarily lea'sed by the Corporation? Should; the rentals from such leases
be deposited to the credit of the revolving fund or covered into the Treasury
as" miscellaneous receipts -

The first question concerns a, proposal that, the Federal Subsist.
ence Homesteads Corporation " convey" land and buildings to " co

operatives of homesteaders ", and- that each co-operative in turn
lease home sites to homesteading families'.

Authority for the conduct of any subsistence'homestead 'enter-

prise ~must be found in Section 208 of the National Industrial Re-

eovery Act (48 Stat. 195, 205). That section permits the use of an

appropriated fund "'for * * * aiding in the purchase of sub-

sistence homesteads." In a decision concerning this- section, ren-

dered to the Secretary of the Interior October 4, 1933, the Attorney
General stated that, "while land may be purchased and houses built

thereon 'with a view to reselling them to homesteaders', it should be

borne in mind that the statute necessarily contemplates that the
persons .who1 occupy the land and the houses -erected thereon will

actually purchase them." In concluding this opinion the 'Attorney

General added: '' You may enter into such agreements with settlers.
and prospective. settlers as you may find proper for any land, hav-

ing in mind, however, in addition to'the other things suggested, that

the settlers must be purchasers, or properly obligated prospective

purchasers of t he land -which they occupy." ' The question now pro-

pounded 'by the Director of Subsistence Ho'mesteads makes it nec-

essary tor decide whether the purchase of subsistence homesteads

must be by the homesteaders individually, or whether an organiza-

tion or association of homesteaders may be the purchaser of a 'om-
munity of home sites

It is significant that .Section 208 contains no detailed directions
for or restrictions upon the expenditure of the subsistence homestead
appropriation. Moreover, the appropriated sum of $25,000,000 is

plainly-insufficient for curing the' evil of overpopulation in industrial

centers. Undertakings of Federal Subsistence Homesteads Corpora-
tion', therefore, must be essentially experinehtal pointing the Cway
for larger undertakings of similar character. Such experimentation
involves the 'trial of projects .of many types, variously organized.

While the' statute requires that: there be a: purchase of subsistence
homnesteads, I 'Oannot find that 'the letter of the law forbids purchase.

by an organized group of homesteaders and occupancy by the indi-

vidual homesteader under a-leasing agreement with the group. And,

if such' ra: plan 'seems a; worth while 'experiment, the undertaking
would seem to carry out the intention of Section 208.

[Vol.:
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Since neither the form of co-operative organization. nor the man-
ner of Federal control over selection of homesteaders and development
:of. projects under such a form of organization has: been evolved,
particular criticism of the proposal is difficult. y It is qquite possible,
however, that complication of structure would result without corn-
pensating advantage. My. answer to question 1, therefore, is in the
affirmative, without expression of opinion, however, upon the desir-

* ability of undertaking the proposed experiment.
: Certain general observations seem pertinent and properly prelim-

minary to consideration of the second and following' questions. In .a
Solicitor,'s opinion dated JuneJ15, 1934, the conclusion, was reached
that a subsistence. homestead may properly include, a home 'site and.
such incidental equipment and /chattel property as may. be essential
to the support and maintenance of a family.: fIt also seems .reasonable
tot assume that Congress intended that subsistence homesteads be,
not, isolated shelters of pioneer families, but homes in an improved

0 community. It is the purchase of such homes which is the subject
of Section 208 of the National Industrial Recovery Act. . Federal
X Subsistence Homesteads Corporation is authorized to Vemploy, an
appropriated fund " aforaiding in" such purchases. Every exp'endi-
-tureof this appropriated fund must justify itself as-0 a reasonable
method of aiding Win the purchase of subsistence. homesteads. -How-
: ever,' the choice of methods of aiding involves broad administrative
discretion.. 'Undertakings -which have as their: immediate objective,
-either (.i-) the improvement of .the economic status of the homesteader
:so that he' may better. be, able topay for his .ho'mestead, or, (2).the
creation-of an environment appropriate .for a residential community
according to presently'accepted standards of living, seem reasonable
methodsoof aiding in the purchase of subsistence homesteads..

Section 208Kof the National 'Industrial Recovery: Act: is one ;phase
: of a legislative 'scheme' for ,relieving a national 'emergency The

-"1 redistribution .of the overbalance of population in industrial cen-
ters ' is' the express purpose of the: section. It: must havel -been

.recognized'by Congress when it enacted this section, and it imst'be
recognized. now, that subsistence homesteads established to serve
such'an end' must be locatedLinrural or suburban areas.;- Moreover,
'it must have been realized that' many subsistence homesteads would
:be occupied by .families which had not been self-supporting in their
former environment. Therefore, the mere physical removal of f am-
ilies;Ato' a. new :place and' their installation 'in new homes under
purchase contracts would be a futile gesture and could not have' been
'contemplated by 'Congress; "Economic advantages and opportinities
must be provided, in order that: the homesteaders may pay for their
homes and 'at the same timei earn- a reasonable subsistence. 'To afford
or assist in affording such economic advantages and opportunities
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is, therefore, a-proper way of aiding in' the purchase of subsistence
homesteads.

In- another aspect the function of aiding in the purchase 6of sub-
'sistence homesteads cannot reasonably .be- separated -from aidiing in.
*the creation of essential and proper envirormnent for a residential.
: comlMnity.' Each h'ome is part of the- community, but the. commnun--

-ity is ',more 'than an aggregation of residences. I believe that auu-
thority to aid in the purchase of -subsistence homesteads reasonably
implies fiithbrity 'to; assist in nsurrouniding the 'actual home sites with
environmental features characteristic of a modern- suburban or rural
community. This must be'true'particuaily' vwhereo subsistence6 hoime'-
:steads 'are: lcated' in' hitherto' undeveloped areas.- Roads, school

f 'ailities, playgrounids and" sirilar-feabures may Peasonab'I-: be con-

siderdd' essential parts'of 'sudh' an 6environment .'

2. May t.he Gorporation, after entering into contracts with individual home-
st'eading families fol the outriglit' saie to Jsucih families of small',homestead
tracts and d weuii , convey to hthe d-opeiatlve of: homesteaders' a' -tratc 'of
fla~nd to be held: by .sneh co-operative for use as ,pasture, woodland, cemetery
plotj, athletic field, playground, .,parks,, general ,farm, .or general ochard, jfor
thge equal benefit, of all of.the honesteading families?

The second question involves :proposals of .twotypes. A co-opera-
tively owned pasture, a: woodland, a. general farmii and a general
orchard. .are iof .one type. They may be .of particular economic

,advan'tage to'the several'homesteaders'as .. means of subsistence 'ad
.source of: cash' income. I find.no legal .objection tot aiding in acqui-
sition of-such large'tracts 1by an organization.of .the' homesteaders
'rather. than including similar-small' tracts' in the' several' homestead'
plots.;. ' '

Playground, parks, .athletic fields and. cemetery piots belong. in la
'different categ6ry.'', They m'ay: reasonablyv be 'con'sidered .essentiaD
'features of the comni'unity environment: 'Thereforej 'their .stablish-
-ment by Federal .Subsistence'. Hometeads Corporationfahd subse-
: quent.-Conveyance to a ao-operative of .the homesteaders seems a per,-
:umissible ,mithhod. of 'aiding in the purchase of subsistence. homesteads.
.Concerning 'eemeery plots, it'is.to be considered that an apprkopriate

place of ..burial is often' a substantial factor in the: reconciliationi of
survivors to-rortality. Care for the dead often seems more, impor-

'tant to the ,living. than undertakings 'which":. ontribute largely t to
material.well-being,. ".It is. .nt unreasonable to: include~ among the
:essential. .featuires. of' environment any, place lwhich 'maymean so,
mIuch, to the, members of the. com munity.

.It is my opinion that' all of the prop~osed conveyances of property

to co-operatives, should be. for a consideration ,equivvalent to the'est
' . ,of the propertyr.. 'S-ection,208 contains.no:,express authority for any

atpnP04Y.,.-~~~~~~~~~~~~~ foi A 'i 
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conveyance of 'property 'by the United States.. However, the Attor-
ney General in his opinion of October 4, 1933, approved the, general
plan of purchase 'of tracts of -land by .the United States and sale of
individual "pareels thereodf to homesteaders. ' He' seems to. have con-
sidered, express: authority for such sale unnecessary, since 'the cpro-
posed selling twas. part' of a general scheme' reasonably adapted. to,
aiding in rthepurchase of subsistenceIhomesteads., The same analysis
would seem; proper in: the 'c 4ase of. conveyances 'to co-operatives.. I
doubt, however, whether; in absence, of express .statutory -authority
gratuitous transfe rst 'of 'property to co-operatives are permissible,
Certainly, general policy is, opposed: to gifts. of public property..
-The provision in: Seetiotn208 for the useiof 'mioney received, it repay-
ment 'of lkans. asa: revolving fund is some, -indication that['Congres
did not contempiatd any .substantial. dissipation :of ther'subsistence
homestead appropriation. .Question 2 is answered'iin the'!affirmative;.
'with iai.caveatl,'.however ,' against. ~gratuities.' It'remains -fof Pederal
Subsist~ice. Homesteads. Corporation to determine; whether, .-as a,
matter; of policy;% the' enumerated venturess should be undertakehn',.

3. May the dorporation. expend money made 'available4' in Sectiol 268' to.
:onstruct and' equip any or all of' the below listed properties, and 'then' convey.-
such properties to the co-operative of sthe homesteaders which'.will operate
the:properties so as, to:, give employment to some honmesteaders; and' make.
available to all homesteaders products, services and materials at cost:,

~a.: A- dairy orp pcnltry farm?' '

h.A :'general' merchandi'se stoe?
c. A first-aid clinie or. small hospital?': 
d. A small handicraft sop or factory? .

Detailed consideration of; the four uproposals in~ question': 3 seems.
unnecessary. in ..,vie wf the, foregoing general analysis. .,SubpaT a-
graphs a, b. and .d.all relate to enterprises' which may. effect essential
monetary savinas:. for the homesteaders and, also. may provide much
-needed, sources of cash incOne.' A clinic such as is proposed in, subr.
paragraph c, may,..4e1,w b.one' of the,.mostadvantageo§us features.:of'
the homestead, environneint. In, each ,of these ases, .the establishr
:nent pf thep roposediinstitution by Federal Subsistence Homesteads.
Corporation and transfer to a cooperative of homesteaders fopr opera-
tion, seems lawful.., .Here again,. a gift to the' homesteaders seems
unauthorized:; and here again, iimportant decisionsIof policy,must be
made.. : ::0C- 

'I 4. May. the Corporation: make a loan to such a- co:-operativei'of the. home-
steaders for operating Dcapital?, '

,5. May thei Cotporation -make a loan to a iprivate? industry for opetating
eapital where part ;of 'the consideration for, such loanwill be an'undertaking;
by' the borrower .to employ] the' homesteaders so as, to. supply: them- with 'a
source of cash income?-.
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Questions 4 .and 5 -are rather.similarto a question. ans§wered-by- the

Attorney General in an..opinion to: the Secretary of the Interior,

dated -,March 19, .1934. The.Attorney General there considereda
proposed'loan of operiating.capital to The. Virgin Islands Company, a

nonprofit corporation,' which proposed. to employ;'homesteaders and;

to process .their crops. The opinion recognized' such a loan as author-

ized under Section 208, stating that "a` loan 'oupled. with an obliga-

tion on the part of the corpo~r4ation .to assist proslpecti~ve homesteaders
to establish and buy. homesteads and. to furnish them with part-time

employment and substantial assurance of -profit from crops grown

by. them, reasonably comes within the discretion conferred-upon the
President.": In view of that opinion it. seeiis that Federal Sub-

sistence 'Homesteads ( Corporation may lend operating 'capital to .a

co-operative of homesteaders :organized :to aid, in approved manner,
in the purchase of subsistence homesteads.

A' similar loan to.'an enterprise organized for; private. profit may

indirectly aid:in. the purchase of' subsistence homesteads. 'However,

such 'a transaction is imnaediately-and jprimarilya .aid to-the private

0 'ent-repreneur. Suc4 is not. the purpose Qf S$tion 208. :It is my

opinion that a. loan; to private business cannot. be justified by its'.
remote, tendeney-to help the homesteaders.

-A' final inquiry' in question 5 concerns th~e sale or easing °f small
idu sfra sites to private' industrial enterprises' wih p'opose'to

employ homesteaders. This question. wil be .. onidered ,later, in

connection with a somewhat similar inquiry in. questionw12.

6.0 May the Corporation purchase and then sell to the 'co-opeirative of' home-
steaders-farm implements and farm' machinery? ' . -

Q (ue'stion 6' coicerns a proposed:'.sale 6f- heavyfarm m. -chin'ry 'to

co-operatives 'of.homesteaders." It-is' stated "by the'- Diiector -of "Sub-
sistence: Homnesteads that the purchas'e of 'such -'achinery .y e'ach

homesteader would be impracticable, but ownership by a c6-operative
for the'use 'and benefit of all, would be economically. advantageous.
From' this statemen~t iit follows that 'purchase of 'such machinery bvy

Federal' Subsistence Homesteads Corporation' and' a's'ale thereof at

cos't tO''a co-operative is a proper method, of the' general t'ype first:
above described, in aiding in the purchase of 'subsistence homesteads.
Question 6 is answered in the affirmative.

7. May the Corporation build, equip and convey to the co-operative of home-

steaders aa school building?' May the Corporation make a gift of such. com-
pleted school building to the co-operative of homesteaders?

: 8..May .the Corporation' build and equip a' .conm'snity' house,' containing
study rooms, reading.rooms,_ assembly hall, kitchen, and similar facilities,: and
then''convey suce cominuni'ty housbe to' the -co-operatwve'of homesteaders? 'May

the Corporation make a gift of such community house'-to .the. co-operative, off

homesteaders?

[Vol.
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: ,It is,:my: ,opinion that construction -and,-. equipment. 'of a school
building and :a' community house,.as proposed in iquestions Z and .8i
are reasonable"ways of aiding, in the purchase of;subsistence home-
steads. Such buildings' are, important features. of .a 'odern .comn'
:munity. The adaptation 'of the home itself to- family life cannot be
considered apart from its relation and proki'mity to school'-and' wel-
f~are =facilities.: The use. of the subsistence homestead appropriation
to make such facilities available seems proper; yetlhere, asi elsewhere,,
it. is my. opinion that the homesteaders should ultimately 'reimburse
the 'corporation for expenlditures on their behalf..,

9. May the Corporation set aside a small number of homestead tracts to be
leased to teachers,. social, workers, and professional technicians?

Question '9: concerns residential .facilities' for teachers, social
workers and professionai technicians temporarily associated. with
subsistence homesteads. The services reondere'd by such persons

'should be of substantial value 't t, the homesteaders not only in es-
tablishing and Imaintaining, proper community, environment, .but'
also in the economic betterment of the co mmnit These ,individ-
uals are members of the essential personnel of the subsistence home-
stead enterprise, although many of' them: will Rot be employed by
Fe.deral 'Subsistence Homesteads 11orporationo. If the coporation
leases dweli~ngs t~o themit'is in~directly, yet substantially,' furthering
its ultimate end .of 'assisting in, the purchase of subsistence.home-::-
steads. It: is my'opinion that leasing homes to such persons from
year to year would be lawful.

10. After a community plan has .been laid out for the establishment of, asubsistencee homestead community, may the Corporation convey to the local
cfounties,' or dedieate to the public, the following: roads, streets, walks, parks,
and jarkways, hchhave been 'constructed with ,moneys made available in
': ' to : 08 '' ':. : ., . . S j .: ; ,. ,: :' . ' : ' '; i:' .''.".' '

W .ihere j subsistence homesteads are. established in an undeveloped,
rural area the laying out of roads, streets- and-walks which make -th'e 
Chonesteads. physically accessible' Is :as essentiala' aste construbtion
of the houses themselves. Parks an d' playgrounds have already been
considered in this. opinion. . Federal Subsistence Horesteads Gorp. 
ration, proposes to const'ruct ,such facilities,and then convey them-to,
local, counties or otherwise: dedicate them to therIpublic. The' EDirector
of the: 'ivision: of Subsistence 'Homesteads states 'that !after' s'ch
dedication 'the expense of ih'ainthnan'e is "assuned" bih "th.e' loal'
authorities.

-Dedication to, putlich use :se'mis an 'ess'ential final step 'in' the pro-
vid ingof roads' and paifks.' ''It is' assumed! that 'oney' expended
by Federal 'Subsistence Hom'est'6ads" Corp`oration`,in afcquiriu''nd 
for roads' andi parks. 'and" in laying out 'and iproving these-ditiefs'
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will be.repaidby .the homesteaders as part of the homestead pur-
chase price or as a, separate obligation. Othervise, the corporation
would be .supplyi`ig. these facilities gratuitously. For reasons al-
ready stated I -would donsider such a::gratuity improper.

' Itmay. also be:mentioned in passing that if local authorities re-
fuse to undertake the -maintenance of roads:and parks some arrange-
ment must be made, between the corporation and the-homesteaders
whereby the latter will bear the.financial burden of such mainte-
nance.. If these restrictions and limitations are bobserved, the pro-
posed dedication of roads and parks to public use seems a. matter
within administrative discretion.

11. Should moneys paid to the Corporation by homesteaders as interest on
amortization or on advances made by the Corporation, be deposited: to the
credit of the revolvingfund created in.section 208, or should such payments be
covered into the Treasury as -miscellaneous receipts"?

: In question 11' the Director of 0 Subsistence Homesteads inquires:

whether moneys paid to6 the corporation by homesteadersas interest
on amortization or on advances 'made by the corporation should be

deposited to the credit of the -revolving fund crea'ted: *by Section
:ek0 t 208' 08;r should be covered -into the Treasury as "Jniscellaneous re-

ceipts." Section 2208 provides that "moneys collected 'as repayment
of loans shall become a revolving fund. The Accounting Officers
-of' the United States h'ave consistently, held in: similar cases. that
interest should be credited not to the revolving fund but- to mis-
cellaneous receipts. In one decision the following language was

: used:

The authority to maintain a revolvig fund is autoty to ;maintain ilt at
its principal and there is no doubt that upon sale of securities purchased
under authority of section T. the payment originally made therefor from the,.
revoiving fund may be *returned to it. There is no purpose disclosed in the
authority for a revolving fund that it shall increase its principal. Profits:
may e- so involved -in some revolving funds as to be impracticable of tsuch
accurate determination as to separate them immediately from the, principal,
but where the increment -is definite and periodic, as a payment of interest,
there authority should appear to augment the principal thereby.

The right of the revolving fund remains in the amount of the loan aloeu

and as~ a part of its- principal, but it has no right to the interest on such
loan to:-add-'it to its' principal.: :Such -moneys belong to -other accounts, and
there, being none provided aside fromi miscellaneous receipts, the interest on
such securities- must be depiositedin: miscellaneous receipts. (26 Comp Dee.
295.) -

In a later case, approving- the above-cited.. decision, the Comptroller
General observed, "that. interest is, not money coming out ofrthe

appropriation and may not be - returned thereto ";but must be
credited to, miscellaneous receipts. . (See 1 Comp. Gen. 657.)
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The same general principle was involved in a still more; recent
decision. There the sale of security for a defaulted loan made out
of a revolving fund resulted in recovery of more; than the principal
of the loan. It was held that only an amount equal to the principal
should go into the revolving, fund, and that the surplus should be
credited to miscellaneous receipts.
(See 12 Comp. Gen. 553.)

In view, of these holdings it seems clear that interest on subsistence
homestead-advances must be credited to miscellaneous receipts rather
than to the subsistence homestead revolving fund.,

12. Where part of the land which has been acquired cannot immediately be
used by the Corporation for building or other operations, may such land be
temporarily leased by the Corporation? Should the rentals from such leases be
deposited to the credit. of the revolving fund or covered into the Treasury as
"miscellaneous receipts?"

In question 12, inquiry is made whether land acquired by the cor-
poration for subsistence homestead purposes, but not immediately
useful for such' purposes, `ay. be leased temporarily for other pur-
poses. There is no express. authority for such leasing. However, the
power to permit temporary private use of Government-owned land
not presently needed'for its intended purposes has long been recog-
nized as an incident of administrative control over such land.' (22
Op. Atty. Gen. 544; 22'Pp. Atty. Gen. 240;' 19 Op. Atty. Gen. 628;
16, Op. Atty. Gen. 206.) The Attorney General has pointed out that
"long-continued exercise of a' power of this kind by the Secretary of

War, and the open and notorious use of Government reservations by
licensees without legislative objection fromn Congress and without the
adoption- of any legislative rule' upon the subject, implied the tacit
assent of Congress to this custom." (22 Op. Atty. Gen. 245.)

It is to be observed-that temporary private use of Government-
owned land hmay be permitted only if the landsent useful
for purposes of -the Go'vernm' is no'" rntyueufpornment. Moreover, the right should be re-
served to terminate private occupancy and regainpossession upon
short notice at any time. It is my opinion that Federal Subsistence
Homesteads Corporation, as a Government agency, may. gex7ercise this
limited administrative power with respect to the; use of land within

'Money received 'in consideration for such use, of land is not a
repayment of any sum expended for subsistence homestead purposes.
As in the case df interest payments, such money is a, lefi ite incre-
mlent. It is' Ay opinion that such receipts would not become a part of
the'subsistence homestead' revolving fund. ' m a p

Rather similar to question 12 is the inquiry in question 5, whether
small parcels of land 'may'be sold or leased by FederalfSubsistence
Homesteads Corporation to private entrepreneurs for use. as indus-L
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trial sitesawithin a subsistenc ehomestead c6mmunityi,- It is antici-
pated. that private buisiess so located wille h a source of employ-
ment and income for thet homesteades. -It is assumed that such
parcels would be surplus land not needed for' holesteads. As such
they would comfe' within the rationale of the answer to question -12,
supra. The additional eircumstance that homesteaders would bene-
fit by the presence of the enterprises in question is an additional
justification for permitting this type of private user.; In the absence
of* statutory authorization, 'I question the power of Federal Subsist-
ence Homesteads Corporation to sell industrial sites 'to lprivate en-
trepreneurs ;, however, I find no. objection to permitting temporary
ocectpancy by: such -persons.

Approved, August 15, 1934:
T. A. WJAn',T-S :

First Assistant Secretary.

FEDERAL SUBSISTENCE ROMESTEADS -

0p ion A o gvst .7,; 1.934

FEDERAL SUssIsTERGE IHoMEsrEADs-PEOWHASE OF LA D-CoXSEu' or STATE-
Szc. 255, TITLEa 40, U. S. CODE DIsTIrNGUISED.

H'ouses and related' structures built by Federal, Subsistence Homesteads
Corporation in the various States are not, withia the p'uview bf See.
255, Title 40,"U.- S. Code, which' section contempltes 'purchases -of land'-

*over which the United States shall thenceforth have exclusivie.jurisdiction,
uc -. su:as, forts, arsend~s,' etc, .Whereas <the 'authority: of, Federal Subsisten4ed

Homesteads Corporation to buy land and erQct buildings has no existene
apart from a duty to transfer the completed homesteadsto private pur-
chasers for residential use.'

SrUssITENcs Eo1MESTVsTW S-TfL-EEGIon OFS ;B'u eGs-P b.osE..

The acquisition and temporary holding of title and cons~truction of the buildings
of a residential 'community are.preliminary steps taken bby Federal Sub-
sistence Homestead's Coiporation to aid private' persons 'in 'the Purchase

- of subsistence homesteads.' 7 '1 , '

MAEdGOLD, &ilicitor: ' I 

Federal Shbsisteince IItnoesteads Corporamoin has inquired weth
it may exp end' apprriated money fdr construction of subsistien -
homesteads without the ,consent of the State whrein the piojectr is
located. The inquiry is of .practicadl , conseecuse in 'certaiii
States' the exist mg, general cession and cosen statutes are limited
to6acquigitidn' of area insufficient for a nobsistenlce homestead con-

munity. The' 'question 'th'us'raised haer'be& refeired~ to me" for
opinion. '' '

'The' sole' basis o' -a requirerement 6f State confs'en is 'the 'following

tprotision of 'ctidh 255 f Title' ilie- tae Itates Code'(4Q

[V~ol.-
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No public money shall be expended upon any site or land* purchased by the
United States for the purposes of erecting thereon any arilory, arsenal,. fort,
fortification, navy yard, customhouse, lighthouse, or other public building 'of
any kind whatever, -until the written opinion of the Attorney General shall be
had in favor of the validity of the title, nor dfltil the consent of the legislature
of the State. in.which ;the land .or site.may be, to such' purchase,. has been
;given. [A. reqnactment pof Sec., 355,. Revised Statutes, in turn derived from
:Joint Resolution of Sept.. 11,. 1841,, 5 Stat. 468.]

Therefore, the;4uestion. to.b6 d4ecided is whethet houses and related
structures built;'by Federal Subsistencet Homesteads Corporation, to
constitute a: subsistenice homestead' community:. ared '"'other ';public
buildings 'of any .kind .whatever" within the meaning of the quoted
statute.

The -mdney used by Federal. Subsistence. Homesteads Corporation
for all of' its.operatidns hasbeen iap propriated "for making boans

for and otherwise aiding in the purchase :of subsistenea homesteads."'
The Attorney G(eneral'in an ,opibion dated October 4, 1933, advised
the Secretary of the Interior as fllows:.

It is, therefore,' my opinion that, in "'makiing loans for and otherwise aiding
in the purchase of subsistence homesteads," you may, if -the Sexigencies require,
Xtake: title to- thb homestead sites in the namie of the United States or: in the
name of. a corporation. to be; organized for -the purpose, and that gyou' may
enter into such agreements with settlers and' prospective settlers, as you may
find proper, having in mind, howevtr, in addition to the otheri things herein
suggested, that th~esettlhrs must be purchasers, or properly-obligated prospective
purchasers, of the lands which they occupy.

For, present purposes,' the" imp'ortant circumstance' is that the
acquisition and 'temporary holding of title and': the construction of
the buildings of a residential community are preliminary steps taken
by"Federal Subsistceh Homesteads Corporation 'to aid :private
persons in the purchase' of' subsistence homesteads. The adopted pro'-
cedure of Government' purchase' and development, followed by 'sale to
the seveial 'hoesteaders, "is but an expedient substitute for the
usual commercia'tr;ansaction of purfchase money ahd 'construction
loan secured bt A mortgage of'lland and improvements. The' ttruc-
tures of the 'commriunity are not built to house 'Federal departments
:or agencies, or for any public 'use Mhatovker. I The authorityV of 'Fed-
-eral Subsistence nomesteads C orporation to buy land and brect these
buildings' has:' no 'existence apart' fron 'a duty to transfer the com-
pleted homesteads to; private phrchasers for residential use.

The'intended andd'required private use of subsistence hom'esteads,
and the character! of Government ownership as a teporai- device
'for facilitating private acquisition, are substantial considerations
against classifying suchi'str'uctures as' "'publio buildings." Whether

these' are' decisive considerations must be'debterminned' in 'th6 light of
the'reason of the statute.
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: x In determininig what situations re within the contemplation : of
'Section 255 it mfay be pertinent tto 'iinuire' what-purp6ses the require-
'ment of State consent caan serve. Some ndication of '1gislative
intent may, be gleaned, in this manner.

The. power-of the United States, in the same manner as; in a pri-
vate person, to buy yland within a State and 'erect buildings thereon,
is unquestioned. However, without consent of the State the United
States cannott acquire :exclusive. jurisdictioni over* the land: it pur-
chases. If State consent is given to a: purchase. of a site for any of
the "'needful buildings" comprehended withini clause 17 of section
8 of Article I of the Constitution, the United States acquires exclu-
sive jurisdiction thereby. A result, therefore, of the Joint Resolu-
tion of 1841 has been that the United States is:'assured of exclusive
jurisdiction over such." needful buildings." before money is expended
for-their erection. In one opinion the Attorney General seems: to
indicate that the achievement of: this end is the purpose of the joint
resolution (10 Op. Atty. Gen. 34). : .

A second possible result of Section 255 is avoidance, of offense to
the several States by seeking their consent before constructing within'
their borders buildings designed to house military or: civil operations
of the United' States.' No purpose in addition to 'these two could
be served by the statutory requirement' of' State consent. It' seems
a justifiable assumption that the; statute was .intended to serve, one
or both of these purposes and, therefore, was not intended to apply'
to situations in which neither purpose could be served. .When it
'is necessary, as in the present case, to determine whether the lan-
guage of the statute 'should be construed. as applicable to a- new type
of enterprise, it becomes material to inquire whether .either of these
purposes would be served by such. construction..
.In a. Solicitor's opinion, dated June 15, .1934 (M-27702), it was'

held that the United States does not acquire exclusive jurisdiction
over laid purchased for subsistencee homesteads; ' The, Attorney
General, in an opinion to the Secretary of the Interior, dated July
18, 1934, reached the same conclusion. In. the SIolicitor's opinion it
was expressly stated 'that subsistence homesteads do not come within
the enumeration of "needful buildings" in Article I of the Con-
stitution. Therefore, State consent to such a: purchase must be
ineffective as a transfer of jurisdiction. Moreover, no reason ap-
pears why the United States should desire, exclusive jurisdiction
over a site which is to be a residential community of private persons.

The argument of comity also fails when applied to subsistence
.homesteads. Temporary holding of title by the United States' as a
device for relieving the. economic distress .of citizens of. a State and
enabling those citizens to acquire homes could not. reasonably be
considered offensive -to that State under any circumstances.

[Vol.
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V The area'son of. thes statute considered in conjiinction with the natu're
of subsistence homesteads seems to require 'the conclusion that sub-
sistence homesteads are not aniong the "public buildings to which
the statute has application.

It remains to examine any applicable authorities. Because,. the
phrase "public buildings," is used inmany connections with vary-
ing meaning, constructions of the phrase as used' in statutes other
than- the one under immediate consideration are of little value.
Recently,' however, the Attorney General had occasion to consider
Section 255 in connection with. acquisitions of land-by Public .Works
Emergency Housing Corporation ifor the erection of low-cost housing
projects authorized under Section 203 of the National Industrial
Recovery Act. He concluded that his approval of I title was pre-
requisite to such a purchase. (Opinion rendered t6'.the Secretary
of Interior, February 7, 1934.) It did not appearin that case that
low-cost housing projects were to be temporary acquisitions or hold-
ings of the' United States or that the structures were to be erected
for sale to private persons. Indeed, construction of low-cost hous-
ing is in itself an authorized Federal project.: In contrast, the aid-
ing of private purchasers is the sole purlpose of subsistence homestead
projects.;

It is also to be noted that, aside from any statutory provision,
the safeguarding of Federal expenditures ffor the acquisition of

*land, byea preliminary examination of title'by legal officersf of the
Government, seems proper in any event, as a. necessary adminis-
trative precaution. In the case of Federal Subsistence Homesteads
Corporation I am advised that payment is being -made by the cor-
poration to the Department of Justice 'for the service of examining
the title of land acquired by the corporation. This practice seems
to indicate that the service in question is one obtained' pursuant to
the dictates* of sound administration rather than rendered in com-
pliance with a statutory requirement.

"Since the matter of State consent was not before the Attorney
General when he rendered his opinion of February 7, 1934, and since'

' subsistence homestead' projects seem distinguishable from Federal:
housing projects, it is believed that the present issue is not concluded
by that opinion.

It is my opinion that Federal Subsistence Homesteads Corporation
may'expend appropriated money for the construction 'of subsistence
homesteads withlout first obtaining the consent of the State wherein,
the project is'located. '

Approved, August 17, 1934:
OsCAR L.; CAPMAN,

-Assistant Seretwy.
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DEVISE OF RESTRICTED INDIAN LANDS UNDER SECTION.4,
WHEELER-HOWARD AACT

; Opinion, Augufst 17, 1934 ;

REST¶RICTED JIDIAN. tIq DEvISr BY INDIAN-CONSTRUCTION OF STATUTES 0
WORDS AND .PfIRAsgs-.Ssc.. r 4, WHEER-HOWAD AcT.

a In section 4 of the Wheeler-Howard Act, limiting the class of persons t&
whom may be devised restricted Indian lands, it is provided that "in all
instances such lands or interests shall descend or be devised,* *. *0 to:

any mpember of :such tribe or of such corporation or any:.heirs of such

merber."' 'Held,' That the 'phrase, " heirs of such meniber "', therein em-

* 0 X .-: Dployed, should be construed to mean "heirs- of the testator"','such I con-

*; :: f: 0 ':; i':struetion being. reasonable, consistent with legal usage, and in harmony

with the general plan and expressed intent of Congress.

MARGOLD, Soicitor:

: ::;: X,:F;My opiniof has been requested :upon the proper cnnstruction of
::::, Vsection 4 of.t'he WV~heeler-loward Act (48'Stat. 984, 985)' in so far as

this section limits the; -class of- persons to.whom an' Indian' may
; devise restricted lands.: 

' . The relevant language6of this section declaresl: .

Except as herein 'provided, no sale, devise, 'gift, exchange or other transfer

of restricted Indian lands or of shares in the assets of any Indian tribe, or

corp'ofation. organized' hereunder,: shall he made or approved: Provided, ho'-

ever,,That such lands or interests may, with. the approval ~of the Secretary

of the Interior, be sold, devised, or otherwise transferred to the Indian tribec

in which the lands or shares 'are located or from 'which the shares were de-

Trived'or to' a' successor cbrporation; and in all instances such lands or interests
shall descend or be' devised, in accordance with the then existing 'laws of the

State, or Federal laws where applicable, in which said lands are located or

in which. the subject matter of the corporation is located, to ,any member of

such tribe or of such -corporation or any heirs of such member: * * *

The. qnestion of what persons other than members of the testator's
tribe may lawfully .be designated 's devisees of his restricted 'prop -
:erty, where such property is subject to the terms of 'the Wheeler-
l owarcVAct, is raised by the ambiguity of the last two) words din. the
passage above 'quoted, namely, "such member." Ihf '5such member";
refers to the testator himself,: then jthe class oft nonmemberse.ntitled.
toreceivie restricted. Indian property #ill be limited,.to those who
through marriage, descent or adoption have acquireda, relati~onship
to, theitestator, sufficient to constitute them 'heirs at la w.

If the w,.ords, " such imemer" be construed toi mean any member
t whom the property im questiop might be devised, .ten, apparently 
nonmember heirs of other Indians than the testator might be- made
devisees of the testator's restricted property.

In the third place, the, phrase " such member '? might be construed
to refer to a member who is a devised funder the wilt in question.
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- Whiles a strictly grammatical Xconstruction might lead to the cons-
:clusion-that "s'uch membe'r" referred. to 'the' preceding phrase '-'any
member of such tribe or of such corporation" andt thus woul d seem
tocjustif~y either the second orthe:third interpretation loftheplphrase 
in question, suggested above, I am of the opinion: that. such a- con-'0
struction .-cannot be reasonably i maintained and that. the first-0 inter-.
:pretationl advanced above is the proper one,:i. e., that theitestator
may devise to his own heirs regardless- of their membership or non-
membership in any Indian tribe or corporation, but that outside :the
circle of heirs, the testator may devise only to fellow-members of
his tribe or corporation. .

* 'The third. construction advanced above, namely, that. under the:
section in question the class of proper devisees includes, in addition 
to, all members- of the testator's tribe or corporation, all nonmembers
who happen to be heirs of those members benefiting. from thei, will,
seems, to. reduce to. meaninglessness. If A devises, property to'; B,
B has no: heirs if he' is alive, and on the. other hand, if.' B is dead at':
the time the 'will takes effect: B's, heirs. take. by substitution, and, ,an
express devise to them is, therefore, unnecessary.: In-either case ta
statutory grant of tpower to devise property not only to B but tb B's
heirs Would be without 'meaning. -

A similar- difficulty arises if we attempt to construe the phrase
such member" as referring to all those; members9 of the .Indian

tribe who miight be devisees themselves, i. e., all members of the
tribe except' the testator. Thejliving members .of the tribe have. no.
heirs. The only possible- beneficiaries of this' construction wouldibe,
therefore, the. nonmember heirs of those, members of the tribe who' ,
have died prior to the execution of the will.: While this is a, legally
possible construction, it is not one which commends itself to reflective
judgment. Congress certainly did not- intend to' give the privilege
of receiving a devise of 'restricted land to all non-Indians wio mig- i l
be the heirs of any: of the.deceasednmembers of the Indian tribe t6
which the testator belonged, and to exclude from this privilege the'
:heirs of the testator himself. Certainly Congress rwas not consider-
ing the condition of non-Indians.having no. subsisting relationslip; 
with the' decedent or with any living member of his tribebut wo 0
Fmight nevertheless show some right, of inheritane from' 'an Indian
memnber of the tribe.long, deceased.

The circuistances under which the phrase,"or any'heirs of suclj
member" was inserted in the W. heeler-Howvard B1ill indicate the
proper. meaning to be attached to. that phrase.. 'Early adrifts of t1 
legislation (e. g., H. R. 7902, Title III, Sec. 5, Apiftouqse',Com-
mittee Print; S. 2755, Sec. 4, May Senate Committee Pt), bo.th
m the Eouse and ihe he Senate limied th,eprivileg o9f Jinrting
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restricted propertyto the membersf the testator's tribe, in accord-
ance with. the S.fundamental. purpose of ' the legislation to conserve
Indian lands in Indian ownership. and to prevent the further checker-
boarding of Indian lands through the acquisition of parcelsf of such

lands* by persons.not subject to the authority of the Indian tribe
or reservationf. To this limitation: the objection was urged that in
some cases' the heirs of a deceased Indian would not be members of
the tribe or corporation to which the deceased had adhered, and that
it would be unf air to deny such natural heirs the right to participate
in a devise of property. The House Committee on Indian Affairs,
therefore, added to the clause Ifirst considered the phrase "*or any
heirs of such member." (H. R. 7902, Sec. 4, as reported to the
Housie). Independently, the Senate Committee on Indian' Affairs
added to. thez draft under its consideration' a parallel phrase more
restricted in. scope, "or the Indian heirs of such member.": (S. 2755,
Sec. 4, 4Committee Print'No. 2; S. 3645, Sec. 4, as reported to the
Senate);. It seems clear- that the purpose of these legislative after-
thoughts was not to alter fundamentally the intent !and scope; of the
original restriction but rather to provide for the exigencies of a
special case: that had not been distinctly considered, namely, the
case of an Indian testator desirirng to divide his estate by will-among
tho e who woald, in the 'abence o f a will- have been entitled to
shate in the'estate; namely,'his own heirs*

' 'That the> Chairman of the House Committee on Indian. Affairs
so.. oonstrued ithe' phrase here in question is indicated bby his explana-
tory statementto the House 'of Representatives:
VI Section 4 stops' a dangerous leak through which the restricted allotted

lands still in Indian oownership pass therefrom T Upon the death of an allottee
the number-:of heirs frequently makes. partition of theland impractical, and
i t must be sold at partition, sate, when* it generally ,passes&into the hands of
whites. This section. endeavors to restrict such sales to Indian buyers or to

Indian tribes or organizations. It, however, pe'rmits the devise of restricted

lands to-the heirs, whether Indian or notf' (ong. Rec.4June 15,'1984,p. 12051`)

It. requires no 'straifned coflstruction of language to interpret the
phrase..' or any heirs of such mnembher" in accordance with this
aiitnt and purpose. The phraseology of section 4 suf ers from:. the
looseness of syntax incident to the 'agglutinative proceas of amend-
m 0 0rint. G :4rammatical 'rules; such 'as that' requiring a' definite- ahtel-
:cedent for the word " such ", are not, always religiousy observed in-
the closing day~s of a Congressional sessin. InA the phrase "heirs

suof suc meber" the reference: f the word " such" is supplied not
ty' any clear grantiaatictat antecedent but by the fact that the "utem-
be:br :' ichiefiy, otidered throughout the'`section, though fnever';e"x-
Vpressly 'named, is the' testator. This' is' not the' only instahce in
the t ituteu where the 'worid " such ' cannot be construed by simple

[VOL
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application 'of the rules of grammar.' (See the initial words of.
Sec. 17.)

To conclude, legal usagei requires that the phrase. heirs of such
member " must refer: to the' heirs .of -one who is deceased. Nemrso
est haeres viventis. The only deceased person considered in the
section'is the testator. ~.Evidence of th6 intent of. Congress indicates
that it is: the testator's heirs that are being considered. I' am of the'
opinion that the phrase " heirs of such member"'? should properly
be construed to mean ""heirs of the testator."

Approved:
OSCAR L. CHAPMAN,

: Assistant Secretary.

EXTENSIONS OF. TIME FOR -PAYMENTS ON. HOMESTEAD ENTRIES
OF CEDED INDIAN LANDS-

[Circular No. 1334, supplemental to,:Circular No. 1326]*

XDEPARTMENT OF THE INTERIOR,
:EGENERAL LAND. OFFICE,

asn n D. -0- 1Aid jC August 20, 1934.
THE SECRETARY OF THE INTERIOR:

'Reference is made to'Department instructionso'dated August 2
1934 (A. '17780),relative 'to granting extens'iobus 'of time for pay-
menits:on' homestead entries of ceded Indida lands.'- The instruct-
tions refer to the act of May 21, 1934 (48 Stat. 787), 'and read in
part as follows':

The Department is' bf the opinion that the act of 1934 was intended to fur-
nish relief for entryimen on ceded Indian lannds who merefy needed time uto'
make payments of purchase price. For that purpose the.provis& to the act may
be treated.as independent of the remainder of the act and'it wvill read:

"That any entrymdn holding an unperfected entry on ceded Indian lands
:*8 * * shall not be entitled to extension of time for the payment of any
installment of the purchase price of the land except upon payment of
interest, in advance, at the rate. of .4-'pet 'centumn. per annum; on :the prin-
cipal of any unpaid purchase price from the date, when such payment or
payments became due to and'inclusive' of the date of the expiration of the
period of relief granted hereunder."

W-ithsuch construction of the 'act theh':hreinbdfot'd 'qudted pdrtion of' the
regulations und'er 'saidi act (Ciretlar, No. '1326)--may 'be interpreted' harmo-
niously by making the4appijeation for -relef-mean,. application4 for ,extension oof
time to submit final proof and to pay purchase price, or to make payment of
any installment of the,,piichase price.'

Attention is called to -the6fact that under existing laW9. entrymen
oin ceded, Indian-resetrvtions in sonie cases may be granted an exten-

" See Circulat Nd. 1-326, at page 515. ; ;l
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sion of time for .payment. of the.:purchase' price,� orla portion' thereo4f
upon payment of interest in advance at the 'rate of 5 per ceht per:
-anum.: See::instructions contained in "Circulars and Regulations of
the General ILand Office ", dated January, 1930, pages 673 to 728,
inclusive.;

In order to secure uniformity in computing the: interest payments,
the following procedure. is suggested and' will be adopted by this
office if approved by the Department:> " s-

1. Interest on unpaid installments will be computed under the: act
of May 21, 1934, at the rate of 4 per cent per annum from the d'ate
the payments originally became due, unless :exten'ded, or from the

;extended date, if the payments have heretofore' been extended, to and
inclusive of the date of the expiration of the period of the extension
authorized bvy the act of May 21', 1934. Where interest at the rate of
5 per.cient, or, other'rate; -has heretofore been paid.and an 'extension
of time for payment granted, the interest will not be recomputed at 4
per cent under the act of May 21, 1934. An extension of time may
be granted under thet'actof May 21,1934 to' the i934 anniversary of
the date of 'entry or to December 31, 1934, at the election' of the 
entryman.

2..Where extensions of time for payments are desired beyond
December 31,..1934,. and where they may, be 'granted under existing'
laws upon the. payment of interest in advance at the rate of 5 per
cent per annum, or other rate, interest will be computedunder such
laws from December 31, 1934, to the expiration. of th.. perod of
the extension.;-

ANTOINETTEmFUNK,,.
. :: Acting Comnssioner.

Approved, August 20, 1934:

T. A. WALTERS,

; Fist Assistant Secretary.

NORTHERN PACIFIC1RAILWAY-COMPANY LIEU LANDS.

p0 *r :Gn, August 20, 1934.

NORTHERN PACIFIC0 IRAILWAY . COMPANY-LAW GRANr-PAMTENTS rFOR Lru
:LANDS-AOTS OF MARoH. 2, .1899, AND Juxsi25, 1929, SPC. 9.

Under section 9 'of the Act of June 25,1929, it'is jrovided:

That the :Seretary of the Interior is hereby directed to vithhold:his ap-
proval of the adjustment of the Northern Pacifid land grants under the Act
of July(2, 1864, .and the joint~resolution of May831, 1870, ard other Acts relat-
ing thereto; and he is. also hereby directed to withhold the issuance of any
further patents and muniments of title under said' Act and 'th'e said resolu-:
tion, or any legislative enactments supplemental thereto, or -connected-
therewith, until the suit or suits contemplated by this Act shall haye, been
finally determined:
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* Held,, That in thelight afforded by the legislatIeUvistory of the Northern

.Pacific land grants, and in view, ofpending litigation in the courts, said section
must be interpreted as requiring the Secretary of the Interior to withhold all
patents 'for lieu ands otherWise issuable 'to the Northern Pacific Railway,
Co:mpany under the provisions of the Act of March 2,i 1899,'! until the' deter-
mination of the litigation authorized in 'the 1929 Act.-

MARGOLD. SoWe .or:

You have inquired whether, in. my, opinion, the Act of J-une 25,
:01929. (46. Stat. ;41) -prevents the issuance of patents b the Secretary'
of the'jInterior at this time to the. orthern Pacific Railway Com-
pany, for lieu lands. selected by- the railw ay'under the Act of March
,2 1899 (30WStat. 993). The.controlling section of the Act of June

25, 1929, reads in full as follows:

iSc.-9. That the Secretary 'of the Interior is hereby directied to withhold his
approval of the adjustment' of the Northern Pacific land grants under the Act
of. July 2, 1864, and ,the joint resolution of May 31, 1870, and other Acts relating
thereto; and he is also 7herepy direoted to, withhold Mthe issuace of 'any further
patentsi and mn!inbrents of title under said Act and the said resolution, or any
leislative ena4trnents suppleentalI thereto, or' connected therewivth, until the,
suit or suits conte*0lated by this Act -shadll -h ave been finally ldrtermined:
:Provded, That this Act. shall not prevent- the adjudication of any- claims arising
under the public land, laws .where~ the claimants are not seeking title through
the grants .to the ,orthe~rnPacific'.Railioad Company, or its successors, or any
Acts in modification: thereof or supplemental thereto. [Elmphasis added.]

The relation of the italicized language to. lieu land selections under: 
-thet 1899 stai ite must be determined in the light l f a considerable
legislativee,'history,

The Act of July 12- 1864, (13 Stat. 365) created a-corporation, the
Northern Pacific Railroad Company.' 'By the terms of that' act and-
the suppleme'ntaltpi6ovislons of the Joint Resolution of-May":31, 1870
;16' Stat. 3 78) , e.'Notern Pacifi Railroad ir was granted :a vast

quantity of .land along its right, of way from Lake, Superior .to
Puget Sound' with the privilege' of indeni selections beyond the
primary zone of the grant., Thereafter, ongrs enacted a number
of statutes, which relatqd in varying particulars, to these grants. One
of -those enaetments ,was the. Act of March 2,1899. This statute
created Mt.-Rainier lationalPark and permitted the railroad to sur-
render to the United St§ates so much of its land- grant as lay witbin
the newly, created park .and ther surrounding forest. reserve, and to
select, and receive patents for lieu lands located elsewhere on the
public domain. Tihe-surrender thus authorized,. has been made but
the lieu selection rights have not yet Obeenl exhausted.. Since the
passage :of ithe; Act ,of June. 25, 1929, the Northern Pacific Railway
Company, successor. to, the Northern Pa-cificRailroadCompany,, has
made certai~n lieu selections and is seeking pat~e,.ntsforf the selected
lands. UInder the terms of Xthe Act: of June 25, 1929, these patents
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must be withheld, if th6 Act of March 29 1899, is contemplated by' and
included within the' phrase, -"legislative enactments- supplemental

* - g* .(to the Act of July 2, 1864 and the Joint Res'olution:bof
May 31, 1870), or connected therewith."

The controversy which resulted in the passage of the; Act of June
25, 1929, was precipitated by. a contention of the Northern Pacific
Railway that its land grant was deficient in acreage, and- that' the
railway was:entitled to select and receive indemnityllands within

national forests.: An investigation of this claiin by the Departmeiit
of Agriculture; and the, Department of the Interibr revealed evidence
of failure of "the 'railway to perform certainutundertakings incumbent
upon it under the land grant statutes, evidence of iimproper: selec-
itons and classifications of land and other evidence, of error and.irreg-
'lilarity, all of which-seeined to require adjustment; and accounting in
a court: of equity.., These matters -were firstz set out ain somOe detail
in a letter from* the F6orester of the. Department 'of:Agriulture -to

the Comnissioner of the General Land Office, ydated Januiry 12,
- 0 1924.. Thereafter, pursuant .to recommendations,. of the .Pesideht
the Attorney General, the Secretary of the Interior, and the Secre- 
tary of Agriculture, Congress ordered an investigation .of the North-:
ern Pacific Railway land grants by a joint co'ngressional committee.

See Joint Resolution of June 5, 1924 (43 Stat 461). That joint
resolution contained the following stipulation:

That the Secretary of the Interior is hereby directed to withholdi until March

4, 1926, his approval of the adjustment of the Northern -Pacific lanfd grants under

the act of July 2, 1864, and the joint resolution of May 31; 1870 and he is also

hereby, directed to.withhold the issuance of 'any further :patents and muniments

6of title.underthe.said act and the said resolution' oran'ylegi'slative enactrnent$.
supplemental thereto or connected therewith, until after,Congresss1hallhave
made a full and complete inquiry into the said land grants'and the, acts supple-

mental, thereto for the purpose of consideringlegislation to meet the respective
rights of the Northern Pacific Railroad Ompany and its successors:and thO
Uanited States inthe premises. '

The gsinil'arity of the" quoted fanguage to language subsequently ap-

pearing in Section 9 of 'the statute of!June 25; 1929, gives considerable

tignificance' for present purposes to a report 'on the joint resokition

::sriitted to the Clhhirman of the Committee 'of the" House of Re"P-

ti : resentatives 'on Public LLands by the Secretary of 'thek'Interior on

Febru'ary 27, 1924. In this report' the Secretary of the' Interi'or
stated that "fOr purposes of reference the acts of Congress under

which this grant 'was niade andidirecting thetmanner of itsadjust-

-ment, are' recited- at the outset." 'Re then listed - "Acts 'of Congress

:Constituting' 'tbe G'rant." Followinfr that' enumerationhhe listed
"Actsof Cdngrpss Regulainig Adjustment of the Grant. Pider t-his

latter 'headinig th& Secretary' listed the Act of 'Ma-rch 2, 99'. '

[VoL-
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It is also, significant that at the hearings. upon this resolutio:n be-'
fore the Committee of the House of Representatives 'on: Public Lands
at the 1st Sessionbof the6.68th CSngress, the principal objection of
the railway to the adoption.of the resolution was 'hat the language
above quoted. would prevent perfecting 'of title in areas outside of
indemnity limits and outside the national forests. It seems-, there-
fore, tthat in the joint resolution the reference to. enactments supple-
mental to or connected with the priinary'land grant was intended to
embrace the. Act of March 2,' 1899..

After the passage of this resolution and pursuant to its terms a
joint congressional committee conducted an: extensive inVestigation
of the Northeirn Pacific land grants. More, than- 5,000 pages: of hear-
ings and related documents (hereinafter cited as "Record ") were
printed under the title " The Nortlhern PacificLanid Gr'ants ".'' Those.
hearings were of ganized procedurally around the letter 6of the For-
ester which has already been mentioned.; That letter (Record, pagesi'
9-27)' raised 22 issuiable. questions, the 13th of which, concerned "the
great additional values received byv the Northern Pacific, under'thef
Act of March 2, 1899, the Act of July 1,1898, and extensions thereof
and other-so-c'alled ' relief Acts'." This issue was discussed at leng-th'
in'the heai'ngs (See Record, pages' 1005-1011, 2339-2350,: 5129-'
5132.)"

'VAt the conclusion of those hearings, the' jdint committee recono-'
mended and Congress passed the Act of June2i5, 1929.- In con-m
struing this act it must be considered that the issues raised on behalf
of -the United States and considered by the committee 'were much
broader than the claim of the Northern' Pacific Railway 'to indemnity'
selections. It was contended' by the Department of Agriculture 'that
the fUnited States wias entitled. to declare a forfeiture' of primary
grants for breach of'conditions subsequent, and that a court of' equity.
should consider claims of the United States growing out- of 'such
def auIts and out of' improper and fraudulent mineral classificatiomns
and .ther mistaken amnderroneous action in connection 'with. the
grants. (See Record, part 11.) To permit- judicial consideration of 
these claims, :Congress provided in Section 5 of 'the Act of June' 25,
1929: ' ' "

The Attorney General is hereby authorized and directed forthwith, to Institute
and prosecute such suit, or suits, as may, in his judgment, be required to remove
the cloud cast upon the title to lands belonging to the United States as a result
of 'the claime of said' companies, and to have' all said' contrbveries 'and disputes
respecting the operation and effect of said grants, and Factions takens under them,
judicially determined, and a full accounting had 'between the, United States-and.
said companies, and a; determination made of the extent,, if any,, to, which the
said companies, or either of them, may. be entitled to have patented to them
ad'litional lands of the United States in sa isfaction of said grants, and as to

5'a1 1 :; 
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whethert either of the said Companies is laWfully entitled to all. or any::part of
*'::: -Di0 the lands, within the indemnity limits for; which patents4. have not issued, and

the extent to 'which the United States may be entitled to recover lands wrong-
ffillypatentedor certified. * : * The United StatesandtheNorthernPacific
Railroad Company, or the Northern 'Pacific Railway:Company, or any other
proper: person, fshall be entitled: to have -heard and determined by the court all
questions of law and fact, and all other claims and matters which may be ger-
-mane to a full and complete adjudication of the respective rights of the United

-.States and said companies, or their successors in interest under said. Act of
XJuly 2, 1864, and said joint resolution of May 31,'1870, and 'in other Acts or'

resolutions supplemental thereto, and all other questions of law: and: fact pre-
sented to the. joint congressional committee appointed under authority of the
joint resolution of Congress of June 5, 1924 (Forty-third Statutes, page 461),
notwithstanding that. such matters may not be specifically mentioned in this
enactment.

* : 0 0 '00That suit is now pending. "It was to maintain the status quo during

s~uch litigation that Congress enacted Section 9. Lieu selections under
the 1899 act were considered by the joint committee. and are within
the scope of the authorized suit. The intention of Congress to with-
hold patents to lieu lands seems clear.

I am not unmindful that;the Assistant Secretary. 'of this .DeEpart-

* ment has .advisedthe Commissioner of the General Land Office on two

occasions that exchanges of land under the 1899 statute are not within,

' the prohibition of Section 9. (See Instructions dated June 22 1929

and July 48, 1929, respectively.) The rationale of these instructions
is revealed in the followinglanguage.

Manifestly, it was the purpose of Congress to withhold the issuance of further
patents on account: of the railroad land grp't only. The selections here, in ques-
tion were not made on account of the grant. Neither the act of March 2, 1899,
supr(, nor the two private relief acts referred to was intended to operate' as an'

aid in the adjustment of the railroad grant and neither of them is in modificab'
tion of or. supplemental to the 'grants by 'the act of July' 2, 1864;'sttpra, and thef
joint resdlution of May 31, 1870, sanpra- As to the. lands which the railroad com-E
pany was authorized to relinquish or reconvey to the United States under the
acts of 1899, 1921, and 1923, its. title is assumed to be perfect. As to said lands
its grant had already been adjusted, and a right of exchange upon the terms
and conditions'set forth was the consideration offered to'induce the company
to transfer itsl title. '' The' transactions proposed are ones' of equal exchange.
The selections authorized are not indemnity selections in any~ proper 'sense but:
are lieu selections or lands received in exchange for lands relinquished and;
reconveyed to the United States. In the opinion of the Department, it was
not the intention of Congress to prohibit or prevent the consummation of these
exchanges. (Instructions of :July 18, 1929.)

The.legi lative history of the Act of June 25, 1929, s eis -not to

have been considered in. these instructions; nor is. any mention made

of the apparent purpose of Section 9 to retain in statu quo the subject

: matter''of. the'litigation authorized in Section 5, litigation in which

the parties are entitled to have adjudicated " all, questions of law and
fact presented to the joint congressional committee ".

I
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* Another 'circumstance, not considered. heretof6re, is that the pro-
visp which concludes Section 9 exempts from the operation of that
section claims -not -derivedd through grants to the Northern Pacific
Railroad. Company.. The, addition of this* specific exception imili-
tates strongly against any construction of the section which would
add another exception, by implication. (Inclsio: unius est e xclsio

:: a~~~te.30?: IRP X - f;:: :.E0 :0 S ;alt erius.)
: t.It.seems unnecessary to consider the technical meaning::of the

phrase "supplemental act." .Patents under acts "connected with,"
the primary 'granting statutes are to be' withheld as' well as those
issuable under " supplemental acts. Certainly, the 1899 statute
is." connected with" the primary granting acts.

:0 It is my opinion-that Section 9 of the Act.of June 25, 1929, re-
quires that the Secretary of the. Interior withhold all patents for
lieu lands, otherwise issuable to the Northern Pacific Railway Comn-
pany under the provisions of the Act of March 2,1899, until -the de
termination of the.litigation authorized in the 1929: act.,

: Approved,,,August 20 ,1934:
1T. A. WALTERS,

First A Assistant &creta:y.

STATE OFARIZONA: CONTRACT FOR WATER;FROX COLORADO
RIVER

Opt Au gust _30 1934

STATE OF ARIZONA-BOULDER CANYON PROJECT Acr CCoIoADO RIVER COMPACT-
: STATUTORY CONSTRUOTION.

- By the terms of Section 4(a) of the Act of December 21, 1928, comimonly
known as the Boulder Canyon Act, it is provided that the State of Cali-
fornia shall have, each year, for beneficial consumptive use, not to exceed
4,400,000 acre-feet of water from the lower basin of the Colorado River, in
accordance with Article III(a). of the Colorado River Compact, and 'it :is
further provided that no person shall obtain said water from the Colorado
River except.by,contract entered into with..the Secretary'of the,.Interior
and approved by that offlcial. Held, That the provisions of the:Act, ceon-

:, -sidered .in the light,:of the .compact,. :ust 'be interpreted as forbidding the
Secretaryjfrom entering ,into a contract for.the 'storage of water in the

.:,reservo~ir; conte mlated: whieh could: render impossible' of fulfillment: the
allotment yearly to the State of California of 4,400,000 acre-feet of water.

MARGOLD' Solicitor:

You have informally referred to me the development of a con-
tract' for the delivery,: to the State of Arizona, of water for use
under the -provisions of the (Colorado'River Compact and the act of
December-21, 1928 (45 Stat. 1057), commonly known 'as the Boulder
:Canyon Project Act.

182662-34-vOL. 54 38
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Arizona,.acting through its Colorado River Commission, pursuant.
to Chapter 3 .of the 1929. Session Laws'of: Arizona, has prepared
a form of contract intended to be executed by the Commission 'nd
the Secretary of the Interior, which :.rovided by the first paragallph
of Article 1I and:subparagraph (a) that:

* 11. From storage; available in the reservoir created by the Botlder 'Dam,
the United States will deliver under this contract each calendar year, at points
of: diversion: at. or. below Boulder Dam. oa the Colorado River, so much water
as may be necessary to enable -the beneficial consumptive use for irrigation
and potable purposes in Arizona of 2,800,000 acre-feet per annum, subject, to
the following provisions:

(a) Projects and water users in Arizona of the waters`covered by this con-
tract shall have the exclusive'right to withdraw and divert any water in Boulder
Canyon Reservoir accumulated to their credit (not exceeding at any one time
4,750,000 acre feet in the aggregate) by reason of reduced diversions by said Arik
zona projects and users,, provided that total withdrawals from Boulder Canyon
4eservoir, including withdrawals of such accumulated waters under this con-
tract, shall not 'exceed .in any calendar year 2,800,000 acre feet', provided
further that accumulations 1shall be k subject to such conditions :as to accumula-
tion, retention, release, and withdrawal as: the Secretary of the' Interior may
from time to time prescribe in his discretion and the determination thereof
by the Secretary shall be final, provided further that the maximum aecumula-
tion hereunder shall decrease in amount 'in direct proportion to the decrease
from: any cause in the rated capacity of the reservoir, and provided further
that the United States of America reserves the right to make similar arrange-
ments with users iAnArizona. and in other statesIs without distinctiouiLiL priorit
and to determine the corelative relations- between the projects and such users
resulting therefrom.

A question has arisen concerning the authority of the Secretary
to include subparagraph (a) in the contract. It is my opinionthat
such provision is inhibited by the terms of .the act and the Colorado
Riyer Compact.- . . -

The Secretary's authority to makeA the: proposed contract is set,
out in section 5 of the 'act, which provides:,

That the Secretary of the-Interior is hereby authorized, under such general
regulations as he may prescribe to contract for the storage of 'water in 'said
reservoir and for the, delivery thereof at' such points on- the rivert and on said
canal as may be agreed upon, for irrigation and domestic uses, and geheration
of electrical energy anrd :delivery at the switchboard to 'States, :mulidipal'cor-
porations, political subdivisions,: and private corporations of electrical energy
generated at said dam, upon charges that will provide revenue which,, in addi--
tion to other revenue accruing under the, reclamation law and under this act,
will in his judgment cover all expenses 'df operation and mainitenance in-
curred by the United States on account of works constructed under this' 'dt
and, the payments to the United States under subdivision (b) of sectio& .4.:
Contracts respecting water, for irrigation and domestic, uses shall,be for'
permanent service and shall conform to paragraph (a) of section 4 of this act.
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'No person shall have or be entitled to have the use fort any purpose of: the water
stored as aforesaid except by contract niade as herein stated.

::. : *' . : *,., . : * :: * X :. *, - *. 

A further limitation on this authority is found in section 13 (c) of
the act, which provides:

(c) Also all patents, grants, contracts, concessions, leases, permits, licenses,
rights of way, or other privileges from the. United States or under its authority,
necessary or convenient for the use of waters of the Colorado River or its
tributaries; or for the generation or transmission of electrical energy generated
by means of the waters of said river or its tributaries, whether under this act,
the Federal water power act, or otherwise, shall be upon the express condition
and with the express.covenant that the rights.;.of the .recipients or holders
thereof to-waters of the river or its tributaries, for the use of Wvhich the same
are necesgary, convenient, or incidental, and the use of the same shall likewise be
: subject tto ahd controlled by said Colorado River compact.

It is obvious under these provisions that the Secretary's authority
to make any contract with respect to the waters of the Colorado

River must be ascertained from the terms of section 4 (a) of the act
and from ,the C(oloado River Cempact.

II
Section 4 (a) of the act provides:

This act shall hot take dffect and no authority shall be exercised hereunder
and 'no work shall be begun and no mdneys expended on or in connection with
the works' o strifctures provided' for 'i this act, and no water rights shall- be
celaimed~"or ifnitiati'edhereunder, and no steps shall be 'taken rby the :United
States or by' others to initiate or perfect any claims to the use of water
pertinent td 'such iworks or* structures ' - ' until the State of California,
by: act of: its legislaturi, shall'agreeb irrevocably and unconditionally 'with the
United States and for the benefit of the States of Arizona, Colorado Nevada,
New Mexico, Utah, and Wyoming, as an express covenant and in consideration
of the- passae. of this 'act, that the aggregate annual consumptive use (diver-

sions less returns to the.river). of water of and from the Colorado River for
use in the State of California, including alliuses under.contracts made under
* £he provisions of this act and all waiet necessary for the supply of any rights
: which may' 'now''exist, shall n6t exceed four million four hundred' thousand
acrefeeti gf the :waters 'apportioned to the lower basin States by paragraph (a):
of' Article III of the Colorado l River compact, plus not, more than one-half of
any excess or surplus -waters unapportioned.by said compact, such uses always
to be subject to the terms of said compact.

The States of Arizona, California, and Nevada are authorized to enter into:
aiagreenient which shall prottide '(1) that of the 7,500,000 acre-feet annually,

apportioned toI.the lower basin by paragraph (a) 'of Article III.of theb Colorado
River compact, there shall be apportioned to the State of Nevada 300,0.00 acre-
feet and to the State of Arizona 2,800,000 acre-feet for exclusive beneficial
consumptive use in perpetuity * *

.! Particular' attention..is directed to the provision.Ithat California
shall hate not'. 'to-:exceed 4,4O0QO 'acre-feetof water for. beneficial
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consumptive use each year out of the waters apportioned to the lower
basin by Article III (a) of the compact. While the languae of
section 4 (a) of the act as to California's apportionment is "not to
exceed," it is the obvious intent of that provision and of the act to:
apportion all this annual beneficial consumptive use to California:
each year if it is physically available. To hold that no right is given
'California by this provision is to hold that regardless of available
waters, the Secretary could contract with other 'users to the deroga-
tion of California's apportionment, leaving it no water, save what it
might have acquired by prior appropriation.

0:While this provision is not a grant to California of this water,
it is nevertheless a specification of apportionment for beneficial con-
sumptive use each year, which specification limits the authority of
the Secretary in making contracts for the sale- and delivery of waters
to users in other States.:

By ; . f V . \ II~~~Ion w ! t : respe '00t 0Ca '0 t'00;;003

To determine what the specification with respect to California's
apportionment means, section 4 (a) of the act must. be considered in
connection with Article III (a) of the compact, that article being
the basic specification for section 4 (a) of the act. *Article III (a)
and (b) of the compact provide:

:(a) There is hereby apportioned from: the Colorado River-'systemq inper-
petuity to the upper basin and to the lower basin, respectively, the exclusive

, beneficial consumptive use of 7,500,000 acre-feet of water:per annum, which
shall include all water necessary for the supply of any right which may now.
exist.

(b) In addition 'to the apportionment in paragraph (a), the lower; basin-is
hereby; given the right to increase its beneficial consumptive use of:suchi waters
by 1j000,000 acre-feet per annum.

This provision apportions the waters of the Colorado River 'system.
between the upper and lower basins.' California's apportionment is
based on the annual 0.beneficial consumptive, use allotted to the lowerv
basin. It. Swill bed noted 'that nothing in this sectioii..purports to:
divide-the storage capacity in the lower, basin and. im1 Boulder
Reservoir, or to divide the annual flow of'the river, but that the 'only
division made is 'of annual beneficial; consumptiv& ns6. 'This being
true, the result is that California's rig given by section 4 (a) begin s
anew each 'year, sand is a right tor its apportionment of beneficial
consumptive use: out of available water, irrespective' of the -source of
such waters in the river. ':

0 0 ; 5 f: IV :0:

It:remains to be determined-if subparagraph it :('a) of the form fi
contract tendered by the State of Arizona is:violative of these pro-'

E: Vol.
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visions of the : act and compact and, therefore, beyond the authority
'of the Seretary so to contractL To test the effect of this paragraph,
it is necessary to assume a case where the available 'water from; all
sources in: 6a given year is less than i7,500,000 acre-feet, after deduct-
uing whatever might be available as accumulated storage under pro-

visions of -:a contract purporting' to create such storage 'right. Thus,
if the water available in a given year was 7,500,000 acre-feet, of
which 1,000,000 acre-feet were claimed as reserved storage under a
provision like subparagraph 11 (a), only 6,500,000 acre-feet would
be available for apportionment that year for beneficial consumptive
use, the 'inability to releaset all available water being solely by reason
of the storage clause in the contract supposed. To this extent, the
contract' would interfere with the apportionment to California Of
the specified beneficial consumptive use for that year..

I conclude, therefore, that subparagraph i (a) of the proposed
contract. is violative; of 'the Boulder Canyon Project Act and the
: Colorado River Compact, and that the Secretary is without authority
to approve its inclusion in the contract.

Approved, August 30,,1934: .

OscAR L. CHAPMAN,
fk f0 ) fV ; . A~ssisWt-ant ecretarey.: :. : : i ;:

ELECTRIC POWER IN. CONNECTION WITH O'SHAUGHNESSY DAM,
YOSEMITE NATIONAL PARK

Opinion, September 5, 1934:

NATIONAL PARKS-E1,CTRIC POW1R-SEO. 4, AcT OF DECEMBEn 19,. 1913-Aurnop,
* ITY-OF SE0P8TARY Or THE INTERIO: :

The authority conferred upon the Secretary of the Interior by secton: 4 of
: the Act of 'D'ecembier 19, 1913, commonly called the Raker Act, requiring
his approval of 'plans iand specifications in connections with the proposed
construction of reservoirs, 'dams,; power plants, and kindred structures of
permanent. character. in national parks. in the State of, California, does
not include authority to attach to the procedural permit a condition that
electric power' developed at a dam site within the park shall, upon demand
be mnade available to 'the Governmient, :at cost, for use in such park.

MARGOLD, SoZicstor:

:TheX city and 0couty Sof San Francisco, California, have requested

that you approve plans .and, speifications for 'the enlargement -of
O'Shaughnessy' Dam in Yosemite National Park.,and issue a formal
permit for the 'p-roposed .construction.: In:1hat eonnectiron my opin-

'ion has been requested; concerning your- authority to'includein such
a permit a condition that electric power developed "at the 'da'! site
shall upon demand be made available to the i Government; at cost
for use in the park.
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O'ShaughnessyP Dam was originally constructed as. part of a con-
tinuing project for, the impounding of water and development, of
power under authority conferred upon the city and county of San
Francisco bv the Act of December 19, 1913 (38 Stat. 242). It is
presently: proposed that the dam be enlarged, and to finance such an
undertaking the city and county of San Francisco obtained a loan
and grant from the Public Works. Administration. The: Act of
December 19, 191:3, commonly called the Raker Act, defines the
procedure to be followed in undertaking such construction. In this
connection it is noted that Congress by general legislation has ex-
pressly reserved to itself exclusive control over the authorization
of such projects within national parks. - (41 Stat. 1063.) The present
Submission of plans and.specifications to the Secretaryof the Inte-
rior is occasioned and made necessary solely by the following pr0-
vision, contained in section 4 of the Raker Act:

That all reservoirs, dams, conduits, power plants, water 'power and, electric
works, bridges, fences, and other structures -not of a temporary character
shall be sightly and of suitable exterior design and finish so as to harmonize
with the surrounding landscape and its use as a park;; and for this purpose
all plans and designs shall be submitted for approial to the Secretary of the
Interior. :

The quoted language clearly shows that your sole6'function upon
the present submission of plans is the approval or disapproval of
architectural,. design. The issuance of a permit .to proceed with
construction is no more than an appropriate formal method of indi-
cating such approval. It is my opinion, therefore, that you have
no authority to attach. to such a- permit a: condition concerning the
furnishing of power to the Government. . '
- Although I find no authorit& for the' issuance ofthe suggeste&
conditional permit, it is to be noted that the Raker Act does vest
in 0'the Secretary of the Interior a considerable. control. over the
sale of- power. developed in- the- course .f the -project in question.
Except in the event that prices, are fixed -by the law of California,
the Secretary' of the Interior- is authorized I to -determine - the -rates

to be charged fo r'thesale of power. '(See section -9, subparagraphs
m, n, o.) Certainly 'the city and cdinft of San lFrancisco will be
bound by prices so fixed in any sale of power to the United States
as well as in a sale for private use. Moreover, the cited subpara-
graphs require that- the 5power project bet developed- progressively
up to a required minimum- capacity of sixty: thousand f horsepower.
Under these, dircumstances,-there seems -no substantial danger that
the United States -may find' itself unable to - procure needed power
from the source in question-:at-a reasonable rate. - i

Approved, September 5, 1934:- :.
- ::OscA L.- CsHAPMAN y.-

Assistanst Secretary. If0 

[VoIA
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PUERTO RICAN INSPECTION OF IMPORTED CATTLE-ACTS OF
ISLAND LEGISLATURE.

Opinion, September 17, 1934

CONGRESS-LEGosLArTIVE AUTHoRITY-TmRRToRy CEDEo rTO UiTED STATES.

* Congress has full and complete legislative authority over territory ceded
to the United States by treaty. (DeLima v. Bidtwell, 182 U. S. 1, 196.)

TEIUUTOaInS-PuHOTo RICO-ORGARIO AcT-LnhISn:Anvs AUTHOrITY OF ISLAND
* LEGISLAThUE.

Section 9 of the Organic Act of Puerto Rico, in providing that "the statu-
tory laws of the United States not locally inapplicable * * shall
have the same force and effect * * * as in the United States," re-
serves paramount power of legislation to Congress and limits the power of
the Puerto Rican legislature to the enactment, of legislation which does
not. conflict with acts of Congress and the Constitution of the United
States, and from this it follows that where acts of Congress conflict with
acts of the Territorial Legislature, the former must prevaiL.

TERRITOmnS-PUsaTO RICO---LEGISLATION-FEDEn AL AUTHORITY AND ISLAND
: AUTHORITY:

The- Cattle Contagious Diseases Act, of. February 2, 1903, authorized the
* Secretary of Agriculture to take measures to have inspected attle entering

-United States territory from foreign countried or froms one State or
;.,, Territory to another, and- further provided that animals thus inspected

might be transported into any State or Territory without further in-
spection under other authority. An act of the Legislature of: Puerto
-Rico, approved April 23, 19631, provided that before bovine cattle should
-be permitted to enter the island they must be 'subjected to a tuberculif

* test. Held, That the act of the .Puerto Rican Legislature is valid and
* 'enforceable only as to cattle which have not been- certifted and inspected

'under authority of the Secretary of Agriculture. i

MARGOLD, Solicitor: - -.

My 'opinion has; been requested as to the validity Af the act' of th6'
Puerto- Rican legislature approved April 23, 1931 (Laws of Puerto
:'Ri5o-,,1931, page 276, which provides that every, head of bovine
cattle'landed.in 'Puerto Rico shall hav; been submitted, prior to
leaving the'port' of'shipnient, to a tuberculin test and must be ac_-
companid by do''mtnts'showing that such test was made and that
the re'action was not positive:.

Congress' has'full and complete legislative authority over terri-
tory ceded to the United States by treaty.' DeL m~a v; Bidwell (182
U. S. 1','196). Following the cession- 'of Puerto Rico-to the-United
States by Spain' Congress; pursuant t o this authry; enacted the
Organic Act of Puerto Rico (36 Stat. 956) which provides iin sect-
t'ion '37'. thereof -that the ';authority of the` Puerto, Rican., legislatfure,,
"shall extefd to all matters, of eTgiiate character 'not locally
inapplicable"'
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* Section 9' Sof - thea Organic Act provides "that the statutory laws.
of the United States.. nt :locally inapplicable, except as herein-
before or hereinafter otherwise provided, shall have the same force
and effect in Puerto Rico as in the United States * * "This
section reseryes, paramount power of legislation to Congress and
limits the power of the Puerto Rican legislature to the enactment: of
legislation which, does not conflict with Acts of Congress and the
Constitution .of the United States. Indeed, this ultimate; power
would remain in Congress even in the absence of the specific res-
ervation. Maynard v. Hidl. (125 U. S.. 191, 204).

The obvious purpose of the Puerto Rican act under consideration
is to. guard, against the introduction into Puerto Rico of cattle in-
fected with tuberculosis. It' is an inspection law intended to' safe-
guard the public health and, therefore, it is: clearly a valid exercise:
of the police power of the Puerto' Rican legislature-unless it con- 
flicts with a law or laws enacted by Congress.

By the act of February 2, 1903 (32 Stat. 791), Congress author-,
ized the Secretary of Agriculture "to take such measures- as- he mayt
deem proper to prevent the introduction or dissemination of the con-
tagion of any contagious, infectious or communicable disease of
animals from a, foreign country into the United States' or from one
State or Territory of the United States or the District of Coluimbia
to; another '* * *." 'The act further provides that' when 'an in-
spector:of the Bureau of Animal Industry has issued a ceificate
that he has inspected cattle or livestock and found them free from 
infectious, contagious or communicable disease,. "such animals so
inspected 'and certified may be shipped, driven, or transported : * *
into and through any State. or Territory * *i * without further
inspection or the exaction of fees of any kind, except such as may- at
any time be ordered or exacted by the Secretary of Agrigulture.'"

In view cf the status of Puerto Rico as a completely organized,
though unincorporated, Territory (see 36.,Ops. Atty. GeM 326)','
and in view 'of the specific provision of:- section. 9 of the Organic
Act, the application of this statute to the 'int+roduction of 'cattle into
Puerto Rico seems clear., The Department of Agriculture has.so
interpreted the statute and now maintains inspectors in Puerto Rtico.
charged with the enforcement of the act and the regulations promul-
gated thereunder.

The question which.is'presented for determination is whether the
Puerto Rican legislation conflicts with the foregoing act of Con-
gress and is thereby rendered invalid.

This identical question. was considered 'by the Supreme ̀Court of
the United!States' in ints v. Blwi2n (289 1U.S. 346) Altho
that case arose under the commerce clause of the Conttutn teh

[vol.
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problem-of. conflict between local legislation and the 'act of February
2, 1903, supra, was the same as in the instant case, since it is also true
that under the commerce clause Federal legislatibn is paramount
and local legislation is invalid if in conflict therewith. The case
invoivgd the. vaiidity' of a State cattle; inspection law which was-:
similar to the Puerto Rican act now. under consideration, and it was
held that the act of 1903 excluded: local cattle: inspection legislation
only to the extent that such legislation could not be made to apply:
to cattle inspected and' certified by Federal inspectors. Mr. Justice
Butler, who wrote the opinion, stated:

Plaintiffs cattle were not inspected by, and no certificate was issued under,
federal authority. Unless the Act itself operates to prevent the eniforcement
of the order the suit was rightly dismissed. The express exclusion of state
inspection extends only to,, cases where. federal inspection has been made and
certificate issued The Iclause cannot be read to extend to other cases. ' The
expression of purpose so to limit the exertion of state power strongly suggests
that Congress intended not otherwise to trammel the' enforcement 'of state
quarantine measures.

It necessarily' follows from this decision 'of the Supreme Court
that' the Puerto; Rican iact of 'April 23, '19'1231, is valid apd enforceable
as to cattle landed in' Puerto Rico Which havd -nolt' been inspected
and' certified by an irnspector oftlhe Bureau of' Animal Ihdustryd
lbut th'o'hct is: invalid and may not be enforced as to eattle landed in
Puerto Rico 'which have been so inspected and certified.'

Approved, Septemnber 27, 1934:
: T. At. AWALTEIS,

First Assistant Secretary.

H. LESLIE PARKER ET AL. (ON MOTION FOR REHEARING AND
D : ,;: ' ''"' '' -'-0 :PETITIONi). .i d : 

'Decided SeptensEer 18, 1934.

MINING CLIMM-OIL ANnD GAS LANDS-OI PLAcER-DascovanY-EvIDENcE. .
In support of an application .for mineral: patent to; two oil placer claims,

the evidence showed the drilling of three wells from 1916 to 1923 to
stratums 5of sand in which showings of considerable gas and water were
encountered, but as to which 'notitests' of prodiection''w'ere 'made and they
: 4nwells were abandoned and all -drilling discontinued until 1930, when the
mineral claimants, under the provisions of the leasing act of February
25 , 1920, obtained permission to drill a test.7well to deeper sands, in which
oil and gas in:-commercial quantities werze encountered. Hgeld, That the
mineral caimants' did not rely upon the alleged discoveries in the three
:- wells firstmentioned, but redlized the'need of 'fufthei''tests and ccrd- E

inglys drilled to deeper sands, and that the placer locations Swere invalid
for lack of discovery..,, ;.



602 DECISIONS :OF* THE:E DEPARTMENT OF THE INTERIOR [o

MINING- CLAIM-OIL AID GAS -LANDS-CLAIMS' UNDER GENERAL MINING LAW
AND UNDER LEASING ACT-WAIVER.

i Acquieseence by the Department in the course :of action of mineral claim-
ants in surrendering, under the. provisions of the leasing act, all but two
claimisl out of 50 located under the provisions of the general mining law,
and retaining mining: title to these two claims for further development
and proof Vof alidity, did not constitute a waiver by the Department'of

the -usual requirements,:for earning patent thereto under :thie general
mining law.

MINING CLAIM- OIL AND GAS LANDS-DEPARTMENTAL DECISION CITED AND

APPLIED.

Rule -in Oregon Basin OZ a1 d Gas Cornpany (50 L. D. 244), on rehearing

(50 L. D. 253), followed.

ICKES, Secretary: -
By decision of February 23, 1933 [54 I. D. 1653, the Department

affirmed the decision of the Commissioner of the General Land Office,

dated June. 9, 1932, rejecting the application of H. Leslie Parker,

M. D. Wheeler, S. B. Wheeler, L. S. Worthington, R. S. Rhoades and

Calvert C. Kirk, for patent'to two oil placer claims described as

Middy No. 16, embracing the SE'/4 Sec. 14, and Middy No. 21, em-

bracing the NE'/4 Sec.. 23, T. 35 N.,!R. 17 W., 6th P. M., Wyoming.

On March 31, 1933, counsel for the claimants filed a motion. for

rehearing and petition for the exercise of the supervisory authority

of the Secretaryv with respect to the said decision. Numerous errors

:of law and fact are assigned in support of the petition, directed, in

substance, to the 'three principal objections found by the Department

to the allowance of the claims, viz:

1. Lack of discovery of valuable deposits of mineral prior to the

date of the mineral leasing act -of February 25, 1920.

2. Lack of diligence in exploratory work looking to discovery, and

failure of discovery at any time for the benefit of the claims.

3. That the discovery of 'a; valuable deposit of oil in well 11A,

which was drilled in the year 1930 on Middy No. 21, cannot be cred-

ited to the placer claims, because it was drilled under a permit issued

under the leasing act to one- Boyer, and that the circumstances of

the- case, including 'the transfer of the permit to some of these claim-

ants and the agreement thereunder for drilling the test well' I1A,-

worked estoppel to deny the validity of the said permit, or to claim

,the discovery in that well 'for the benefit of either of the placer

claims.

'The record of the hearing in the case has been mostca-refully re-

viewed in the light of the allegations of error. No material mis-

statement of fact in the former decision has been' disclosed. More-

'0over, no specific error is alleged other than failure to give proper

weight to certain features of the evidence and failure to -reach certain

conclusions for which contention is made. Therefore, the finding

0[Vbi. 
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of facts as reciteddat length in the former decision Will be' accepted
,las a fair and sufficient statement as .basis for' reconsideration without
extensive -reiteration.';
: The record shows. beyond dispute that large sums of money were
expended'in the 'drilling, of w.ells'on; these two claims, and fit' is also

shown that prior to the date of the mineral leasing .act .of February
25, 1920 (41 Stat. 437) , the Shannon sand had been reached and :that
some gas, and.at least indications of oil, had been found therein at a
depth of about.2430 feet.

IMiddy No. 16 (SEI/4 Sec. 14) was located on December 21, 1916,
abased on alleged discovery of oil in a hole 50 feet deep. No reliance
is: now placed on that alleged discovery. t In January, 1917, M. N.
Wheeler obtained a lease from the locating group .for the explora-
tion of their clainis. 'He contracted 'with the Producers Oil Company
for the drilling of a test well on some' part of the said claims Mid'dy
Nos.-.16 and 21. Under that; contract a well was drilled on: Middy
No. 16 to a; depth 'of 3,800 feet. Wheeler testified at the hearing with
respect to thee alleged discovery in the Shannon sandstone that "I
observed, considerable evidence' of gas, and occasional rainbow
colors. : The gas occurred as bubbles, froth, or what we now term cut
mud. That was .in considerable quantity, extended across the, entire
fluid stream, and I made a very distinct odor." i He further stated
that he lighted some of the bubbles, and: that they "would explode
in puffs "?; that; the conditions were such 'as to justify the expecta-
tion'o:f having a: commercial well by proper easing and removal of
'the water.: But the well was not tested.:' The witness stated that
his observations with respect to this well caused him to devote much
time and money in further Idevelopment of the field. However, ift
does not' appear that his interest was so much because of the' alleged
deposits found in the Shannon sands but-'was more because of hopes
of finding rich 'deposits in the deeper sands. This well was aban-
doned&'in" the fall of 1918 because of inability to drill further, and

no other well was drilled on this claim.
'In.December, 1919, the Midwest Refining 'Company, 'acting under

contract with Wheeler, started. drilling' a well on Middy No.: 21
(NEI/4 Sec. 23),. .The , contract required drilling. to the Wall. Creek
sand, orto a depthiof 4500 feet.: ,At a depth-of 2430 feet the first
layer of the Shannon. sand was penetrated and water was found.
:After passing through 20 or 25 feet of sand a layer' of shale 7 or 8
feet thick was found, 'and then a second lens of the Shannon sand,
l0 to 15 feet thick was encountered,.
aridwhen they struck'"the'lower bench,-gas'startedi to show whenever they 'would
bail.' There' were occasional bubbles when' they: ere not bailing This 'gas
was in eon'iderable quantity, in' that' it was visible to' the eye, and it could' ibe
lighted and would burn several feet in the air.
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Water was- within, 200. feet of the derrick floor. Witness (Wheeler):
stated that his experience in drilling such wells waslthat such show of
gas thus under water pressure indicated " considerable f quantities"'
'when it was properly cased. Asked what he:meant by "considerable
quantities," he stated, "Oh, half a 'million, to6 five 'million feet, in one
case twelve million." No test, however, was made, as 'it would have
been necessary.to dry up the hole. 'This 'well was drilled to 'about
2700 'or 2130 feet, when the hole became crooked and had to bee aban-
doned. The rig was skidded over, and a new well started nearby on
the same claim, Middy No'. 21.: At about 2430 feet the Sharnnoni sand
twasstruck in this hew'. well. ' It appeared in Itwo levels, the upper
.one. approximately 20 feet thick, and& no showing of oil or gas; ap--
parent, then 7 or 8< feet of shale,, then the second level. of the sand,
10 to. 15 feet' thick, where: a' showing of gas similar: to that in the
other' abandoned adjacent well was found.' :"It'mwould burn as' it
did in: No. 1"i This well was drilled&to 4822 feet. The, Wall Creek
sand was encountered, and "A veiy minor show of gas, and later on,
there was a heavy oil, dead in character, found-just small ~showings.;
on, the sumpY. This well was: abandoned in, August, ;1923. :The
drilling company apparently considered the findings in these wells of

.no importance, 'as it 'failed to: avail itself of the aoptions provided in
the. drilling.contract, 'and:the contract was abandoned..

The 'persons most- interested and active 'in.the promotion. of these
claims are M. N. Wheeler and H. Leslie, Parker, and their' opinions:
With respect .to these so-called discoveries are- shown in' certain affi-
davits which they. made' and submitted for the purpose of obtaining
extensions of permits which they held 'in :the same i field under the
leasing act. In an affidavit made : bf M. IN. S Wheeler:' on :.July 31,
1926, in connection with permit application Cheyenne 037046, he re-
ferred to the first well (on 'Middy No. 16): "'in which substantial
showings of oil and 'gas were discovered but nAot sufficient for. profit-
able production, and saidwell was abandoned-ohn account of drilling
difficulties."

With regard to the, other two wells (on Middy No. -21), he stated
that after' abandonment of the first'well,

aiffant procured 'an operating agreement: with the Midwest Renfiing C6om-
pany for the drilling of a test well of not less than 4500 feet in depth in said
field, and drilling, was commenced on said test well early In the year' 1920,
and. continued ' until > drilling, difficulties made it necessary to; skid the rig
and start a new hole in 1921, after the first hole had encountered a showing
of natural gas in the geologicai horizon locally known as the Shannon sand;
that the second well was drilled diligentlyiat 'a depth- of "more: than' 480 0
feet, reaching .the top .of the, First Wall Creek. or Frontier sand, and al-
though showings -of oil and gas has been found it :was not sufficient din' amount
for profitable~,production,, and the, said well wasl.abandoned' by the Midwest

[ Vo :



54] DECISIONS OF'THE ]DEPARTMENT 'OF THE INTERIOR 605.
Refining Company~ on account of-'drilling.' difficulties in: 19i23; thereupon. the
'Midwest Refining Company surrendered its operating' agreement to affiant.

Similar affidavits Were made in several other cases including
Cheyenne, 307 wherein Mr.- Wheeler referred, to the eff orts of
himself and H. Leslie Parker in the explorationo'Ao he* Midway
Field and other ne~arby 'fields., reciting what they had done,

in their' efforts to procure~ the testinag of the lands in such three fields, and
notwithstanding the discouraging: results so far, are still desirous of testing
said lands in said three fields, and believe that if a well is drilled 'thereon to~
sufficient depth~ to reach~ the Wall. Creek sands, production of oil and gas in
paying quantities will, be obtained.~

H. Leslie Parker, in an affidavit dated' May 31, 1929,' 'filed in con-'
nection with permiit Cheyenne 037050, refer ring to the well,,drilled
~on' Middy No, 16, sad:-

and on acount dfdrilling difficulties, the sadwl was" abandoIned, having~

procured; only show~ings Of oil~' and gas, which showings were not tested, but'
were cased off to enable' deepet drilling; that s§aid'ishowingp~ have never been"
tested to -prove or, disprove profitable' production.:

He also referred to the other two wells, the 'showings of gas f ound
therein, the abandonment ~of same, and

nevertheless, and nothwithstandinig the discouraging results so far, affiant
still belieVes thatla still deeper test welt will find oil and gs in the deetier
formations.

He then: listedl the nme of the deeper sands where he hoped toL
find profitable, oil and' gas at depths: from' 5131 'to 6730 fret, and
discussed: the, imhprovements in drilling equpmntsince the, old wells
were 'dild n h icoveries' in other fields. H-e concluded with
the followinig sig&nificahit statement:.

-'Therefore, because df thle oabove mnetioned vast improvehent ini the technique
of drilling and the avail,4bilitk'of casingss sufiient to stand the- immienis'e' res-'
surest atr such' great depths. and, because! of the' proving in, thed adjacent' Salt~
Creek, and Big,1 Muddy Fields of; the p~racticabity of electrically operated rotary
drilling outfits; and-because of the enly recently available source of the nieces-
"sary elecrc oe,.adbeas ~of'the proving of the oil and gas becaring
possibilities' of the Da'kotal, Lakota, first and second Mo'rrisoni, and 'the- firs~t,

eroad and third 'Sumnftiie' sands in the Salt 'reField; affiant has beefl6
able to 'induce 'the-?'Midwest~ Refining Company,9 the' Salt 'Creek- Produicersi
Association, th Mlountain Producers Assqeiation,' an teit ne ifo.a

operating agreement, providing for. the drilling ofl 'afurth test .well in the
Midway F~ield at a point to b'e'd'ecidedby-te gogi dptmn fte

byte eloi deate tso thesaid companies,,andof sufficient dbejth to test the third Suindance sanl at te
approximaite' great depth o6f!'i~or' thanh 68'00 foee't.'~ 

Siqidi drilling" agrement' isnoWF being reduced to wriin and 'prbvids for
the ,development 'off said Midway ~Field- Rupon a UVnit~, or; Group" Developni ent.
Plan, which, plan will, be submttdt4e:earet:othIneorasn
amendment to this, apIcto fo an extesion of time,
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Said Group Development Plan provides :for the development of this perhit'-'
Aores

Cheyenne Serial No. 037050-__ __1904.34
Cheyenne Serial No.:037047 --- _ _ 1920
Cheyenne Serial No. 037046 _ 2400 :
Cheyenne Serial No. 037026- - __ 160

as well as Two Oil Placer Mining Claims and several tracts of Homestead
Lands upon which there is no mineral reservation to the United States.

Therefore, it will be necessary to procure an extension of time in which to
commence drilling on said permit in order to keep said permit in good standing
until June 30th, 1930.

Affiant further states that the above mentioned Unit or Group DevelopmentC
Plan is in all respects in full accord with the oil conservation policy recently 
announced by the Department of the Interior..

That, in affiant's opinion, the further expenditure of the very large sum.
necessary to drill to the very great depth of the known producing oil horizon,
as herein mentioned, will prove the occurrence of oil and 'gas in: commercial
quantities within the said Midway Field, which opinion is concurred in by the'
geologic departments of the above mentioned companies, and evidenced by the
willingness of said companies to participate in the drilling of the test well.to,
depths greater than the three wells. already drilled by the affiant and associates
in the said Midway Field.

Affiant submits that the good faith 'of himself and associates is evidenced,
by the fact that they have spent fourteen years of.unrelenting efforts and--thed
drilling of the said three wells at a cost of several hundreds of thousands of
dollars, and by the willingness of the said companies to joinsaid affiant and
associates in drilling a test well to a depth of 6800 feet or more, which is
sufficient proof to establish equities upon which to warrant the Department
of the Interior in granting additional time in which to thoroughly. test the
deepest oil and gas horizons in the said Midway Field.,

It is apparent that none of the parties concerned in' these claims

relied upon the alleged discoveries, in the three w.wells above described,

as sufficient for proving title under ;the placer, locations. They,

realized the need for further tests, and in deeper sands.. But no fur-
ther actual exploration took place until 19308 when well No. 11A' (on

Middy No. 21) was commenced under a cooperative agreement with
the approval of the Department. In the meantime, the Department

had issued a permit to Stacey E. Boyer, Cheyenne No. 048864 unde`

the leasing act, embracing these lands. The Said permit' was as-

signed to M. N. Wheeler and, H. Leslie Parker and the latter assigned '

his interest therein to his wife.> Application for lease has been made-

on this permit based on the 'discovery made in well No. 11A.

It is urged that the Department became- committedi to the'recog-

nition of these two placer claims in August 1920 after the date 'of

the leasing act, when representatives of the group of locators came

to Washington.and surrendered all but these two of their 50 locations

and accepted permits in lieu thereof under the leasing act, and were:

permitted to retain these two for development and proof under the

locations. Assuming the circumstances to :be. as stated, there~nmay~

have appeared at that time no sufficient reason for adverse proceed-

[Vol.~
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ings against these claims;, but acquiescence of the officials of the Land
Department in that transaction did not constitute a waiver of the
usual requirements for earning patents under the placer mining laws.
In view of. the thorough consideration of this case in the former
decision, both as to the law and the facts, no extensive discussion of
the provisions of the placer mining laws is deemed necessary.

In the case of Chrisman v. Miller (197 U. S. 313, 323), the Court
said:

There must be such a discovery of mineral as gives reasonable evidence of
the fact either that there is a vein or lode carrying the precious mineral, or
if it be claimed as placer ground that it is valuable for such mining.
In that case the claim was based on the alleged discovery by one
Barieu who testified that
the oil comes out and floats over the water in the summer time when it is hot.
In June, 1895, there was a little water with oil and a little. oil with, water
coming out. It was just dripping over a rock about two feet high. There was
no pool; it was just dripping a little water and oil, not much water.

The Court's comment on that testimony was that it did not over-
throw the finding of the lower court that there was no discovery;
that " it does not establish a discovery. It only' suggests a possibil-
ity' of mineral of' sufficient amount and' value to justify further explo-
ration And, further, the Court'said: "There was not enough. in
what he claims to have seen to have justified a prudent .person in
the expenditure of money and labor in exploration for petroleum."
The. Court also 'repudiated, the-. doctrine, relied upon, in part, in
this case, that the mere willingness on the part of the locator fur-
ther to expend his labor and means is a fair criterion by .which. to
judge the sufficiency of discovery.

With respect to the argument that the alleged indications' of oil
and 'gas found -in the Shannon' sand should be accepted as proof of
discovery of the richer deposits later found in the lower and. dif-
ferent stratum, it is sufficient to 'cite the similar and well considered
case of the Oregon Basin al Gas CVp (50 L. D. 244, 253)'
In that case,,on rehearing, it. was held:

Toisupport .amining location, the discoveryupon which the validity of the
location is based must be of' the' particular deposit. actually. discovered within
the limits of the claim for the reasonable prospect of the development of which
into a valuable mine the evidence warrants further expenditure of time anrd:
money.

.The fact that developments outside of a mining location, or that geological1
deductions indicate the, existence within ,the limits of the claim; but unexposed
therein, of deposits wholly unconnected with the deposit actually :exposed. or
discovered, sufficient to warrant expenditures: in the development of the claim, .
does not constitute a valid 'discovery of mineral upon which to predicate
a right to a patent.:
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:That 'decision was sustained by the courts. See 6 Fed. 2d, 676, and
273 U. & 660. :

Upon very careful consideration X of the evidence in the case, the
Department is convinced that the former decision reached a correct
conclusion. Accordingly, the motion and petition are donied-. -

Motion and Petition Denied.

SANTA TERESA LAND COMPANY

Decided September 13, 19S4

PRIvATE LAND CTAIM-CoacrEroIwT OF SxRVBYS-JunRISDIOTION OF GENAL. LAND
OFRICE AND Corm Or PRIvATE LAND CLAIMs.

It is true in general that the General Land Office has authority to correct
*Government surveys after patent has been issued, and that coi'rts do not

; have this' right, but it is without authority to .ass upon the validity Dand
extent of a private land grant confirmed and surveyed under decree of
the Court of Private Land Claims, orC to determine the validity of the
decree: and* survey, its jurisdiction. after approval of the survey,. being

* limited to the ministerial duty of issuing patent, all other matters being;
solely within the jurisdiction of the courts.

PRIVATE LAND CLAiM-AcT OF MARCH 3, 1891-I'oRIsDIcTrorM OrC Q T or PsI-
VATE LAND CIAIMS-rsSUTRVEYS AND THEiR CORRExION.r-

Congress, in the exercise of its authority over pubhic lands, by. the Act of
* March 3, 1891, created the' Court of Private Land Claims, and in sections

7 and 10tof the act empowered said court'not only to determine the'validitY
of titles but to determine that the surveys executed conforned to itsi de-
crees, errors made being subject to correction by appeal.'

FPPVATE LAND CLAIM-LACHss.

The survey of a private land claim was'approved inf 1904, pdtent was issued,
in 1909, and' pbjection was not made until 1933, although'the :alleged defi-
ciencies in-the area of the survey were apparent on the face of it from
the day of its approval. Held,. That consideration of the case could prop-
-erly be denied upon the ground of laches.'

CAsEs CITED AND APPLIED; CAsEs DIsNGmuIsHED. '

Applied: U nited States 'v Peralta (99 Fed. 618, 102 Fed. 1006,; }3y's
Admininstrators v. Magee (34 L. 3i3 506); S.dita Teresa Grant (37 L. D.
480). Distinguished: Stoneroad'v. Stoneroad (158 U. S. 24O) RusseU v.
Masewell Land Grant, Co. (168 V: lS. 253) ;' Hugh Stephe'Ason, 'oD Brazitoa

.-Grantt (36 L. D-117).

WAsnts, Fiwrst Assistant Secretary:.
',harles R. Loomnis, president of and attorney for Santa;Terae's

Land :Company, has appealhd fromhi adecision' of th e -ommisiosler'
:.o~f' thie G~eneral- 'Land Office dated AMa'rh 30', 1933' denying its iappill
atitii fdr, nviesti ati~n and. resnrvey 'of t;e3Sant~a T~eae Grant. in
-New: Me~xico,: on the ground that the General Land Offie ,has. .no
:authority to determine whether the survey, as executed and approved,

I [Vol-,
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conforms to the decree of the Court of Private Land Claims and can
issue no patent save in conformance to the approved survey.

The land in question was part of the territory purchased by the
United States from Mexico by the Gadsden Treaty. The Court of
Private Land Claims, created by the act of March 3, 1891 (26 Stat.
854) to adjudicate titles of private land within this territory, found
that title to the Santa Teresa Grant was valid, the tract being desig-
nated in the decree by area and by recital of three natural bound-
aries, one being the Rio Grande as it ran in 1853. A survey was
made which was approved by the court on June 14, 1904. The sur-
vey purported to designate the course of the Rio Grande as of 1853,
and thereby included an area of land subsequently determined to, be
in Texas (New Mexico v. Texas, 283 U. S. 788; 276 U. S. 558; 276
U. S. 557; 275 U. S. 279), and beyond the jurisdiction of the Court
of Private Land Claims. Other errors involving larger areas are
alleged to be apparent in the approved survey which, together with
the errors in the location of the river, resulted in a loss of approxi-
mately 60 per cent of the area of the original grant as described in
the decree. However, over the objection of the State of Texas and
at the request of the then claimants to the Santa Teresa Grant, a
patent was issued on August 16, 1909, to the land described in the
approved survey. No appeal was taken from the decision of the
court either as to the decree or as to the approval of the survey.

The land alleged to have been erroneously excluded from the sur-:
vey is now held as public domain by the Government. - The appellant
seeks to have a resurvey according to the decree and to have patent
issued to it for such land, now in' the public domain, which by the
resurvey may prove to be part of the Santa Teresa Grant.

In support of its request, the appellant contends:
1. That title vested in the claimants to the Santa Teresa Grant

by the decree of the court to the area described in the decree as
being within well defined and ascertainable natural boundaries, as
against the Government, regardless of any survey;

2. That the survey approved by the court was not in conformance
with its decree; and

3. That the General Land Office has authority to correct the
alleged errors by making the survey conform to the decree.

This appeal can be disposed of by answering the third contention
of the appellant. It is generally true, as contended by the appellant,
that the General Land Office has the right to correct Government
surveys after patent has been issued, and that courts do not have
this right., Stoneroad v. Stoneroad (158 U. S. 240); Russell v. Max-
well Land Grant Co. (158 U. S. 253); Adam v. Norris (103 U. S.
591). However, Congress, in the exercise of its authority over public
land, expressly provided the procedure for correcting surveys of

182662-33-VoL 54-39
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land within the jurisdiction of the Court of Private Land Claims.
Sections 7 and 10 of the act of March 3, 1891, wherein such provisions
were made, are in part as follows:

Sec. 7. The said court shall have full power and authority to hear and
determine all questions arising in cases before it relative to the title to the
land the subject of such case, the extent, location, and boundaries thereof,.
and other matters connected therewith fit and proper to be heard and deter-
mined, and by a final decree to settle and determine the question of the va-
lidity of the title and the boundaries of the grant or claim presented for
adjudication, * * *

Sec. 10. That whenever any decision of confirmation shall become final, the
clerk of the court in which the final decision shall be had shall certify that
fact to the Commissioner of the General Land Office, with a copy of the decree
of- confirmation, which shall plainly state the location, boundaries, and area of
the tract confirmed. 'The said Commissioner shall thereupon without delay
cause the tract so confirmed to be surveyed at the cost of the United States.
* I * * * * 'and the said court shall thereupon detenrine if the said
survey is in substantial accordance with the decree of confirmnation. If found:
to be correct, the court.shall direct its clerk to indorse upon the face of the-
plat its approval. If found to be incorrect, the court shall return the same for
correction in such particulars as it shall direct. When any survey is finally'
approved by the court, it shall be returned to, the Conii.vssioner of the General
Land Office, who shall as soon as may 'be cause a, patent to be issued thereon.
to the conflr'nee. (Italics supplied.)

The duties of the Commissioner .of the General Land Office under
this act were considered in the case of. Ely's Adqrinistratotrs v. Magee
(34 L. D. 506), where it was held that his sole duty was to issue a,
patent according to the approved survey. This decision was fol--
lowed in the Santa Teresa Grant case (37 L. D. 480), which case
concerned the grant now in question. It was held that the Commis-
sioner was without authority to pass on the validity and extent of
the survey, the sole duty being to issue a patent. That position was
urged by.the then claimants of the Santa Teresa Grant, who must-
necessarily have been the appellant's predecessors in interest. The
Department, in adopting their contentions, said:

The act .of Match 3, 1891, invested the Court of Private Land Claims with ex-
clusive jurisdiction, subject to appeal to the Supreme Court, to determine as to-
the validity, extent and boundaries of Mexican and Spanish grants in the
States and Territories named in the act, so far as concerns the interest of the
United States. - (Aitsa v. Nei Mexico and Arizona Railroad Company, 175
U. S., 76, 80.)

* * X * * i. * * W *

The Commissioner has no power to determine as to the correctness of that'
survey, or to adjudicate and determine any question whatever. His duties are&
purely ministerial. He is required to transmit the survey to the court immedi-
ately upon the receipt thereof with or without objections thereto, and it is the-
exclusive province of the court to determine if said survey is. in substantiaL
accordance with the decree of confirmation and any objections filed thereto.:

[Vol-
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This interpretation carries out the manifest intention of the act.
The court there created was empowered not only to determine the
validity of titles but to determine that the surveys conformed to its
decrees. Errors were subject to correction by appeal and no author-
ity was given to the General Land Office to correct or change surveys
once approved by the court.

A Federal case, in a situation analogous to the one at hand, sup-
ports the conclusion reached by the Department: United States v.
Peralta (99 Fed. 618, 102 Fed. 1006). A petition was filed with the
court demanding that the Government convey land in accordance
with a decree of confirmation of a Spanish and Mexican land grant.
A patent had been issued in accordance with a survey approved by
the court, but which the petitioner alleged was not in conformance
with the court's decree. The court held that the approval of the
survey by the court was a final adjudication of the petitioner's right,
saying:

In the Fossat or Quicksilver Mine Case, 2 Wall. 649, 712, 17 L. Ed. 739,
objections were made to the survey and location on the ground, among others,
that the proceedings under the act of 1860 were not judicial, but purely execu-
tive and ministerial. It was therefore contended that the appeal from the
order or the decree of the district court regulating the survey and location
ought not to be entertained, because the court could only determine the validity
of the grant, leaving its survey and location to the executive department of
the government. Mr. Justice Nelson, in delivering the opinion of the court,
in reply to these propositions said:

"We need, only refer to the opinion of this court in the present case the
second time it was before us, as presenting a conclusive refutation of these
several positions. The fundamental error in the argument is in assuming
that the survey and location of the land confirmed are- not proceedings under
the control of the court rendering the decree, and hence not a part of the
judicial action of the court. These proceedings are simply in execution of the
decree, which execution is as much the duty of the court, and as much within.
its competency, as the hearing of the cause and the rendition of its judgment,
as much so as the execution of any other judgment or decree rendered by the
court.- This power has been exercised by the court ever since the Spanish and'
French land. claims were placed under its jurisdiction. . * * "

The' statutes empowering the court to approve surveys in that
case-the' act of March 3, 1851, as amended-were less explicit as to
the power of the court than was the act of March 3, 1891.

The case of Hugh Stephenson, or'Brazito Grant (36 L. D. 117)
is not authority for- the contention of the appellant that the Gen-,
eral Land Office may change an approved survey. All that case
held was that the' General Land Office could resurvey the boundaries
of a Congressional grant which antedated a decree of the Court of
Private Land Claims concerning an adjoining tract, where there
was a conflict in the boundaries of the two tracts. Inasmuch as
the Court of Private Land' Claims had no jurisdiction over land
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already disposed of by Congress, a resurvey of the Congressional
grant was not in derogation of the jurisdiction of that court. See
United States v. Baca (184 U. S. 653).

It appears that the Court of Private Land Claims ceased to, exist
on June 30, 1904, under the act of March 3, 1903 (32 Stat. 1144).
In accordance with this act, the papers and records of the court were
to be returned to the Department of the Interior. From this it
might be argued that the Department took over the functions of
the court. However, no such provision was made in the statute,
nor was any provision made whereby the Department was to act in an
appellate capacity as to matters theretofore adjudicated by the
court. But granting that the Department had authority either as
the court or in an appellate capacity, nevertheless, because no appeal
was taken from the approval of the survey, the matter became res
judicata. United States v. Peralta, supra.

The two departmental decisions above cited distinctly hold that
the Department is without jurisdiction to question a survey approved
by the Court of Private Land Claims. These decisions are in line
with adjudicated cases, and in the absence of conflicting authorities,
the departmental decisions are controlling in this case.

Even if the Department had authority, irrespective of the act of
March 3, 1891, to go behind surveys approved by the court, which it
has not, it would seem proper to refuse the demands of. the appellant,
because of laches. The survey was approved in 1904; patent was
issued in 1909; no objection was made until 1933, although the al-
leged deficiencies in the area of the survey were apparent on the
face of it from the day of its approval. See WilliamAs v. United
States (92 U. S. 457). Cf. Peralta v. California (182 Fed. 755).

Nor could the appellant's contention' that title was vested in its
predecessors in interest irrespective of any survey aid it if such
contention could be considered in this appeal. The appellant's pred-
ecessors in interest did not appeal from the approval of the survey
and were active in seeking issuance of a patent in accordance with
that survey, although the facts as to the alleged deficiency in area
were then as apparent as now, the patent issued to them stating that
it conveyed an area of 8,478.51 acres, whereas the appellant alleges
that the area should be 17,755 acres, and the, facts as to the location
of the Rio Grande as of 1853 were then ascertainable and were then
known to be in dispute. Long acquiescence in title or patent effee-
tively bars relief. Willia'ns v. United States (92 U.. S. 457) ; Unrited
States v. Hancock (133 U. S. 193); Sanchez v. Deering (27.0 U. S.
227).

In view of all the foregoing, the decision of the Commissioner of
the General Land Office must be and it is hereby Affimned.

[Vol.
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Abandonment.
See Indians and Indian Lands,

4-
1. Instructions of March 2,

1933, abandonment of weils on oil
and gas prospecting permit lands
(Circular) ___- --_---------

Accretion.

See Riparcan Rights, 1-4.

Acts of Congress Construed.
* See. Statutory Constru-ction;
Table, page - -

Administration of Estates.

See Alaska Natives, 1-3.

Administrative Jurisdiction.

See Alaska, 2; Government Con-
tracts, 1, 6; National Parks,
Bnildings, and Reservations, 23.

I. As a general rule, no admin-
istrative officer of the United
States is vested with authority to
extend without consideration the
time of payment of a debt due
the United States _-_-_-_____-_

2. Under the authority vested
in him, the Secretary of the Inte-
'rior may amend any notice fixing
the amount and date of payment
of charges so as to change the
amount of the charge, and may
also defer the time when the pay-
ment falls due, but -when the
charges thus fixed fall due; he is
given no authority to extend
them ---- --- ---------------- -

3. Congress has not granted to
the Secretary of the Interior gen-
eral authority to extend the time
of payment, after they fall due, of
either the operation and mainte-
nance charge or the construction
charge on Indian' irrigation- proj-
ecls, and legislation passed by it
from time to time, notably the
act of February 13, 1931 (46 Stat.
1093), clearly indicates that it
considlels the Secretary is without
such authority, except with Con-
gressional sanction previously
given'; and this, furthermore has
been the view of the Department,
since where such authority has

Page

179

335

336

Administrative Jurisdiction-
Continued.

been required, appropriate legisla-
tion from Congress has been ob-
tained_________----------------

4. There is no authority of law
under which an administrative
officer of the United States may
grant- relief from the terms of
the undertaking of a successful
bidder Iupon a contract to furnish
supplies to the United States, by
increasing the price for which the
supplies are sold, after the sale
to the Government has been com-
pleted ----------------------

5. An adjustment of prices on
completed contracts has not been
provided for in the National In-
dustrial Recovery Act, or by other
legislation, and only by legislation
could administrative officers be
clothed with powers to increase
the price for which goods are sold
to the Government, after the sale
has been completed--_-____-_

6. The power of the Executive
to withdraw public lands from pri-
vate acquisition antedates and is
independent of the act of June 25,
1910 (36 Stat. 847), or any other
statutory grant of withdrawal
power. (Citing United States v.
Midswest Oil Company, 236 U. S.
459) …-------------_I _-__-_-_____

7. The title of the United States
to Bedloe's Island, acquired by ces-
sion from the State of New York,
is not affected by an interdepart-
mental transfer of that island
from the administrative jurisdic-
tion of the War Department to the
administrative jurisdiction of the
Department of the Interior _

8. Express enactments of a State
legislature recognizing jurisdiction
in the United States over lands
ceded by said State to the United
;States countervail mere inferences
that , the. State granted only a
qualified fee in the lands, under
which title thereto would revert to
the State in the event said lands
were employed for a use not origi-
nally contemplated, or their ad-
ministration transferred to an-
other Federal department
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Administrator of Public Works. Page

See RNational Parks, Buildings,
and Reservations, 1, 4, 7-9; Sec-
retary of the Interior, 8.

Agricultural Entry.
1. Instructions of September 22,

1933, regarding agricultural entry
of lands withdrawn as valuable
for minerals subject to lease … __

Airports.
1. Neither the provision in the

Alaska Railroad act of March 12,
1914, authorizing the withdrawal
of lands along the line of the road
for town-site purposes nor the
Executive order under which the
withdrawal for the Anchorage
town site was made contained any
specific reference to airports or
aviation fields, and where lands
withdrawn pursuant to the Execu-
tive order were patented to the
city of Anchorage for airport pur-
poses such conveyance was based
upon the implied authority derived
from the term " for other public
purposes " contained in the order

of withdrawal … _-- _- __-_____
2. With respect to any express

* or implied authority to grant
rights in or to dispose of public

lands for airport purposes under
general provisions of the public
land laws, it is plain that it was
superseded by the act of May 24,
1928, under which rights 'for air-
ports thereafter sought were to

be acquired- -_-_____-------__
3. The act of May 24, 1928,

authorizes the leasing only of pub-
lic lands for airport purposes, and
the Land Department is without
authority to cancel a lease issued
thereunder and to issue a patent

in lieu of the lease … …-___-_
4. An airport lease application

under the act of May 24, 1928, if
complete and the filing fee paid,
should not be rejected upon the
ground that the date set for the
filing of the plat of survey has

not been reached ._____-_-___
5. In its regulations under the

act of May 24, 1928 (52 L. D.
476), the Department has pre-
scribed that any contiguous unre-
served and unappropriated public
land, surveyed or unsurvayed, not
exceeding 640 acres in area, may
be leased under its provisions----
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Alaska.
See Airports; Mount McKinley

National Park, 1-3; Timber and
Timber Sale, 5.

1. Regulations of September
2, 1933, governing fur farming
in Alaska (Circular No. 1312, su-
perseding Circular No. 1271 and
amending Circulars Nos. 491 and
1108) -------------------------

2. The act of June 30, 1932,
which transferred to the Secretary
of the Interior all of the authority
theretofore conferred upon the
Board of Road Commissioners in
Alaska and the Secretary of War
relating to the construction and
maintenance of roads and trails in
that Territory, carried with the
transfer authority to anticipate
the appropriations for the supervi-
sion of that activity -to the extent
and under the conditions stated in
the act of February 12, 19258---

Alaska Natives.
1. There is no provision of law

whereby any Federal agency has
been constituted general guardian
for the natives of Alaska so as to
place their private property under
governmental control, and conse-
quently where the property of. a
native of that Territory consists
of reindeer owned by him in his
own right, altogether free from
restriction, the Government has
no authority to take part in the
administration of his estate. __

2. The provisions of the act of
June 25, 1910, as amended, for
determining Indian heirs and for
the administration of the re-
stricted property of deceased In-
dians, are applicable to the natives
of Alaska, and where the estate
of a deceased native of that
Territory consists of reindeer
which were restricted from sale,
the Secretary of the Interior is em-
powered to administer the estate
and he may, if he sees fit, remove
the restrictions and dispose of the
reindeer and pay the money over
to the heirs, but an employee of
the Reindeer Service has no such
authority-

8. Where a native of Alaska dies
leaving a mixed estate of restricted
and unrestricted property, the
Secretary of the Interior can deal
only with the former class, while
the jurisdiction over the latter

: class devolves upon the local
court …-------------------------
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Alaska Natives-Contilnued.
4. Congress has conferred upon

the Secretary of the Interior the
authority to make regulations and
to impose restrictions with re-
spect to reindeer owned by the
United States in the Territory
of Alaska that have been or may
be transferred to the natives and
to act in behalf of the natives in
such connection, and enforcement
thereof may be had in a proper
case by suit to recover the a-ni-
mals illegally transferred, or the
value thereof.________-______

5. The fact that a reindeer or-
ganization in the Territory of
Alaska has issued shares of stock
to individuals for reindeer turned
over to it by them does not de-
prive the Government of its con-
trol over any restricted reindeer
where the transfer had not been
approved by a proper administra-,
tive officer __----_____-__-__-__

6. While in earlier times the
view prevailed that the natives of
Alaska did not bear the same gen-
eral relation to the Government as
that borne by the American In-
dians, such view is no longer en-
tertained, the contrary view re-
ceiving support from acts of Con-
gress and the decisions of courts
of the United States, which hold,
generally, that the laws of the
United States with respect to In-
dians within the territorial limits
of the United States are applica-
ble generally to the natives of
Alaska ._----____--__----__-_

7. In line with the national
policy of permitting the aborigines
to be controlled in their internal.
and social affairs by their own
laws and customs, the courts, both
State and Federal, when called
upon to consider the validity of
marriage and divorce by so-called
' Indian custom " - have almost
uniformly upheld them on the
theory that the National Govern-
ment has recognized the autonomy
of the Indians in such matters
and thus removed them from the
realm of State law in this respect-

8. Although the Territorial leg-
islature of Alaska has passed laws
regulating marriage among the in-
habitants of the Territory, such
laws are similar in character to
those of American commonwealths,
which, nevertheless, have recog-
nized the validity of marriages
among the Indians by tribal cus-
tom _- - - -

Page !i Alaska Natives-Continued.

15

15

39

39

40

9. By the weight of legal au-
thority, wardship alone is not suf-
ficient to render valid a marriage
or divorce by Indian custom, but
at the time of such marriage or di-
vorce it must appear that the par-
ties thereto have retained their
tribal relations, and that no Fed-
eral statute intervened. Such
marriage or divorce is not in fact
a common-law marriage, but pos-
sessed of the legal force of a cere-
monial marriage between whites-

10. As to what tribes of Alas-
kan natives were included within
the term, " uncivilized tribes ", as
employed in Article III of the
treaty under which Alaska was
ceded to the United States (15
Stat. 593), it was held, in In re
Minool (2 Alaska Reports, 200,
221), that they "were those inde-
pendent pagan tribes who ac-
knowledged no allegiance to Rus-
sia, and lived the wild life of their
savage ancestors and this in-
cludes those natives who, today,
live under primitive conditions in
regions remote and difficult of ac-
cess, influenced by superstition,
and following the crude customs
inherited from their ancestors.
By the terms of the treaty of ces-
sion, these tribes were to be " sub-
ject to such laws and regulations
as the United States may, from.
time to time, adopt in regard to
aboriginal tribes of that country "_

11. There is no provision of law
forbidding marriages between Alas-
kan natives according to native
custom, and in the absence of a
definite expression upon the sub-
ject by Congress, in whom the
paramount authority over these
people rests, marriages among
them should be accorded the same
legal recognition and sanctity
which the courts of this country
have uniformly extended to simi-
lar relations among the American
Indians… _______ I-----__=

12. The validity of a particular
marriage, in any given case, must
be determined by the facts and
conditions appearing, and no spe-
cific rule governing all cases can
be laid down _______________

Alienation.

See Indians and Indiaxn Lands,
12, 13, 28.

615

Pago

40

- 40

40

40



616

All-American Canal.
See Boulder Dams and Project,

Allotted Indian Lands.
See Indians and Jndian Lands.

Anchorage, Alaska.
See Airports, 1-3.

Annual Assessment Work.
See Mining Claim, 18, 19.

Appeals and Motions for Re-
hearing.

See Practice; Special Agents,
Etc.

1. Rules of Practice limiting the
time in which appeals may be
taken and motions for rehearing
made are of the greatest practical
importance, being necessary to put
a period to vexatious litigation
and to secure to the parties liti-
gant the termination of their legal
controversies, and, at least in cases
inter partes, will be strictly en-
forced in the absence of valid ex-
cuse or of circumstances strongly
calling for the exercise of the
directory and supervisory power
conferred upon the Department by
law 

2. Rule 76 of Practice prescribes
that notice of appeal from the
Commissioner's decision must be
served on the adverse party and
filed in the office of the register
or in the General Land Office
within 30 days from the date of
service of notice of such deci-
sion… --------- - _--------_

Appropriation.
See Alaska, 2.
1. Per diem and travel ex-

penses of employees of the Depart-
ment of the Interior or of the
Federal Emergency Public Works
Administration may properly be
charged against the appropriation
of the Federal establishment for
which such expenses are incurred,
where such employees have been
detailed for special services with
such other establishment __-_

2. Where the loan of the serv-
ices of an employee of the Federal
Emergency Public Works Admin-

-istration to the Department of the
Interior entails a burden upon the
former which necessitates the en-
gagement of additional personnel
or the postponement of work
which would otherwise be per-

INDEX
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Appropriation-Continued.
formed by the employee so de-
tailed, the appropriation of the De-
partment of the Interior may prop-
erly be charged with the detailed
employee's salary or a pro rata
portion thereof _ … __ -- -

Arizona, State of.
See Boulder Damr and Project.
1. Instructions of May 4, 1933,

mining locations in Prescott Na-
tionai Forest (Circular No. 1298)_

Arkansas Laws.
See Indians and Indian Lands,

23.

Arkansas River Islands.
1. The title of the United States

to islands in the Arkansas River
and other Oklahoma streams is
not dependent upon whether such
streams are, in law, held to be
navigable, since upon admission of
a State into the Federal Union,
islands formed prior to such ad-
mission remain the property of the
United States and subject to dis-
posal as public lands … _…____

2. The United States has au-
thority to survey and dispose of
an island lying between the mean-
der line and the thread of a
stream, navigable or nonnavigable,
omitted from survey at the time
the public land surveys were ex-
tended over the township, where
it clearly appears that at the time
of the township survey the island
was a well-defined body of public
land left unsurveyed …____-__-_

Assignment.
See Oil and Gas Lands, Etc.,

7, 10, 14.

Attorneys, Agents, Etc.
1. Regulations of March 24,

1933, amending regulations gov-
erning recognition of persons rep-
resenting claimants before the
Department and its bureaus (Or-
der No. 615) …_-- _-- _____

Bedloe's Island.
1. The title of the United States

to Bedloe's Island, acquired by ces-
sion from the State of New York,
is not affected by an interdepart-
mental transfer of that island
from the administrative jurisdic--
tion of the War Department to the
administrative jurisdiction of the
Department of the Interior… _
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Bedloe's Island-Continued.
2. The circumstances that lands

ceded by 'a State to the United
States were ceded in contempla-
tion of their devotion to a particu-
lar use, and for a considerable
length of time were so devoted, do
not warrant the inference that
upon the termination of such par-
ticular use or the substitution of
other uses, title to the land re-
verts to the State, the cession con-
taining no such reservation._

3. Express enactments of a
State legislature recognizing juris-
diction in the United States over
lands ceded by said State to the
UnitedStates countervail mere in-
ferences that the State granted
only a qualified fee in the lands,
under which title thereto would
revert to the State in the event
said lands were employed for a
use not originally contemplated, or
their administration transferred to
another Federal Department _

Bidders.
See Government Contracts.

Bonds and Mortgages.
See Home Owners' Loan Cor-

poration, 3, 4; Sureties and Surety
Bonds, 1-6.

Boulder Canyon Project Act.
See Boulder Dam and Project.
1. BBy the terms of section 4 (a)

of the act of December 21, 1928,
commonly known as the Boulder
Canyon Act, it is provided that
the State of California shall have,
each year, for beneficial consump-
tive use, not to exceed 4,400,000
acre-feet of water from the lower
basin of the Colorado River, in
accordance with Article III (a) of
the Colorado River Compact, and
it is further provided that no per-
son shall obtain said water from
the Colorado River except by con-
tract entered into with the Secre-
tary of the Interior and approved
by that official. Held, that. the
provisions of the act, considered
in the light of the compact, must
be interpreted as forbidding the
Secretary from entering into a con-
tract for the storage of water in
the reservoir contemplated which
could render impossible of fulfill-
ment the allotment yearly to the
State of California of 4,400,000
acre-feet of: water_-_-___-_-__

Page
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Boulder Dam and Project. Pas
1. Nowhere in the Boulder Can-

yon Project Act (45 Stat. 1057) is
there any specific limitation upon
the discretion of the. Secretary of
the Interior in determining the
use to which the All-American
Canal shall be put other than the
specific direction that the water
carried therein shall be for the
reclamation of public lands and
for other beneficial uses exclu-
sively within the United States__ 41

2. Use by the city of San Diego,
California, of water obtained from
the All-American Canal, will be, in
the language of the Boulder Can-
yon Project Act, a beneficial use
and exclusively within the United
States, and accordingly, a contract
made by the Secretary of the In-
terior with the city of San Diego,
whereby the carrying capacity of
said canal is to be increased, the
work to be performed by the
United States with provision made
for repayment of the cost by the
city, is permissible under the terms
of the said act…_______________ 4:

3. Authority to contract to de-
liver water from a canal to be con-
structed of necessity carries with
it authority to contract for a canal
capacity sufficient to carry the
water to be delivered in addition
to any other water to be carried,
if said canal is to carry other
water… _-- ___------_--______ 4:
1 4. Since the Boulder Canyon
Project Act provides that reim-
bursement to the Government for
outlay for the canal and appur-
tenances provided by the act shall
be " in the manner provided in the
Reclamation law ", payment in
advance by the city of San Diego
is not required, but, instead, the
plan followed in the Reclamation
Service, namely, payment without
interest .extending over a period not
to exceed 40 years, is acceptable__ 41

5. By the terms of section 4 (a)
of the act of December 21, 1928,
commonly known as the Boulder
Canyon Act, it is provided that the
State of California shall have,
each year, for beneficial consump-
tive use, not to exceed 4,400,000
acre-feet of water from the lower
basin -of the Colorado River, in
accordance with Article III (a) of
the Colorado River Compact, and
it is further provided that no per-
son shall obtain said water from
the Colorado River except by eon-.
tract entered into with the Sec-
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Boulder Dam and Project-Con. Page
retary .of the Interior and. ap-
proved by that official. Held, That
the provisions, of the act, con-
sidered in the light of the compact,
must. be interpreted as forbidding
the Secretary from entering into
a contract for the storage of water
in the reservoir contemplated
which could render impossible of
fulfillment the allotment yearly to
the State of California of 4,400,000
acre-feet of water …_________ … 593

Boundaries.
See Indians and Indian Lands,

40, 46.

Burden of Proof.
See Mining Claim, 10.

Carlsbad Caverns National Park.
See lational Parks, Buildings

and Reservations, 3, 4.

Cases Cited.
See Table, page xll.

Cases Reported.
See Table, page v.

Cattle, Imported.
See Puerto Rico, 1, 2.

Ceded Indian Lands.
1. Regulations of September 18,

1933, in re ceded Chippewa Indian
lands, Minnesota, restored to home-
stead entry from withdrawal (Cir-
cular No. 1313) … __________--- 289

Check, Payment By.
See Wages and Hours of La-

bor, 5.

Chippewa Allotted Lands.
See Indians and Indian Lands,

12, 13.

Circulars and Instructions.
See Tables, pages xxix, xxxi,

and xxxiI.

Civil Service Retirement.
1. Service in the schools of the

Five- Civilized Tribes prior to the
act of June 28, 1898, was not
service performed for the United
States, and service in those
schools between that date and the
date on which the act of April 26,
1906, which placed the control
thereof under the Secretary of the
Interior, became effective, is cred- V

itable under the civil service re-
tirement act only where -the ap-
pointment was made by that oMf-
cial or by his authority …_-_-__- 109

Claim for Damage.
1. A valid claim for damages

under the terms of the act of De-
cember 28, 1922 (42 Stat. 1060),
arises where, without negligence
on the part of the claimant, his
property is injured through the
negligent operation of an automo-
bile by an employee of the United
States acting within the scope of

.his employment, and the amount
of the claim does not exceed
$1,000-

2. Under the terms of the act
of December 28, 1922 (42 Stat.
1066), an injury is compensable
only if it was caused by the neg-
ligence of an officer or employee of
the United States while acting
within the scope of his employ-
ment… … _ ___-_-_--_-------

3. In order to warrant a re-
covery of damages under the act
of December 28, 1922, it must be
established that there was a
breach of duty which was the effi-
cient cause of the accident re-
sulting in damage, and that the
claimant himself did not neglect
any duty which, if performed,
would have prevented the accident.

4. By the terms of the act of
December 28, 1922 (42 Stat.
1066), the head of an Executive
Department of the United States
Government, acting on its behalf,
is authorized to " consider, ascer-.
tain, adjust, and determine any
claim accruing after April 6, 1917,
on account of damages to or loss
of privately owned property,
where the amount of the claim
does not exceed $1,000, caused by
the negligence of any officer or
employee of the Government act-
ing within the scope of his em-
ployment ", the amount found due
to be certified to Congress as a
legal: claim for payment, but no
claim to be considered unless pre-
sented within one year from the
date of its accrual . --

5. An employee of the United
States, in the course of employ-
ment for and on behalf of the
United States, negligently caused
injury to the private automobile of
a private citizen lawfully upon the
public highway, the damage
amounting to $275.76, to cover re-
pairs. Held, that a claim for this
amount, under the circumstances
shown, comes; within the scope of
the act of December 28, 1922-_

6. A motorist following another
vehicle along the highway must
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Claim for Damage-Continued. Page

keep his automobile under such
control and at such a distance
behind the leading vehicle as will
enable him to cope with the exi-
gencies of ordinary travel … __

7. In the computation of dam-
ages as a penalty or forfeiture for
breach of contract in the delivery
of goods where a day, a week, or
a month, or any other definite pe-
riod is the agreed standard of
measurement, every intervening
Sunday must be included and
counted, unless specifically ex-
cepted, but when the last day for
performance falls on Sunday or a
holiday and performance is on the
next succeeding secular day, said
Sunday or holiday is to be ex-
cluded __-- _ ___-__-_-_-_

Claim of Right to Land.
See Color of Title, 1, 2.

Classification of Lands.

See Taylor Grazing Act.

Coal Lands.
See Coal, Mining; Coal, Oil and

Gas Leases; Coal Trespass.:
1. Instructions of October 30,

1933, amending coal land regula-
tions (Circular No. 1314) ___-_

2. Instructions of February 1,
1934, applications for prospect-
ing permits (Circular No. 1318)._

Coal Mining.
1. Regulations of October 30,

1933, amending circular 679, in
re limited licenses to mine coal
(Circular No. 1314).

Coal, Oil, and Gas Leases.
See Oil and Gas Lands, etc.
1. Regulations of March 3,

1933, suspension of annual pay-
ments of rental under coal, oil,
and/or gas leases (Circular No.
1294) _ _ _-_-_-_-_-_-_ _ _ 

2. Instructions of January 24,
1934, amending regulations gov-
erning coal prospecting permits
and leases… _-_--_---

3. Instructions of February 1,
1934, applications for coal leases
(Circular No. 1318) __-____

Coal Trespass.
1. 'Regulations of June 10, 1933

(Circular No. .1309) _-_-_-__:__:
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Colonial National Monument
(Yorktown), Virginia.

1. In the absence of specific leg-
islation no authority of law exists
to grant a permit to occupy and
use Government land for purposes
which, in their nature, involve a
permanent right or estate-

2. The administrative authority
vested in the Secretary of the In-
terior by the act of July 3, 1930
(46 Stat. 855), must be exercised
within the limits prescribed by
that act, and does not include
authority to grant rights-of-way,
by permit or otherwise, over Gov-
ernment land within the Colonial
National Monument, Virginia-

Color of Title.
1. By a long-settled rule of the

Land Department, h o m e s t e a d
claimants are charged with knowl-
edge that land in the actual pos-
session and occupancy of one
under claim of right or color of
title is not subject to entry by
another ---------------------

2. Laches may not be imputed
from mere lapse of time in assert-
ing an equitable right, and, as a
rule, one in peacettble possession
of real estate under claim of right
is not called upon to take affirma-
tive action unless and until his
title or possession is attacked; and
failure to appeal to equity during
the period is no defense to a suit
subsequently brought to establish
enforce, or protect his right.
Summers Creek Coal Company V.
Doran (142 U. S. 417) u Buckman
v. Cory (129 U. S. 387) …

Colorado River Compact.
See Boulder Csanyon Project

Act; Boulder Dam and Project.

Colorado, State of.
See Waters and Water Righits, 3.

Colville Reservation Lands.
1. Instructions of July 22, 1932,

extensions of time for payments
on homestead entries on South
half of former Colville Indian
Reservation, Washington _____-_

Common Carriers.
See Right of Way; Transporta-

tior.

Community Ownership.
See Indians and sIndian Lands,

.231/-.
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Competitive Bidding.
See Government Contracts;

Transportation, 1.

Confirmation of Grants.
See Indians and Indian Lands,

subtitle, "Papago Lands."

Congress, Acts of, Cited and
Construed.

See Table, page xxxv..

Constitution of the United
States.

1. Where an act of Congress is
open to two constructions, one of
which raises a serious constitu-
tional question, and the other of
which avoids such question, the
settled rule of statutory construc-
tion requires adoption of the lat-
ter construction-

2. A paper and pulp company's
contract with Indians to purchase
timber from them contained a pro-
vision affording the company ad-
ministrative recourse against eco-
nomically unreasonable stumpage
prices, by price reduction, which
provision formed a substantial
consideration for the company's
contractual p r o m i s e s. Quacere:
Whether a later statute if con-
strued to deprive the company of
such administrative recourse for a
price reduction would not violate
the "due process" clause of the
fifth amendment to the Federal
Constitution --------------------

3. A. purchase of land by the
United States with a view to im-
mediate resale as homesteads is
not comprehended within the pur-
poses enumerated in Article I, sec-
tion 8, clause 17 of the Federal
Constitution or the purposes con-
templated by the general cession
and consent statutes which exist
in most of the States__ ___- _

Contest.
See Homestead, 10.
1. Where, following contest duly

allowed, an entryman with notice
of such contest does not meet and
respond to its allegations, but re-
linquishes to the United States,
such action must be taken as a
confession of the truth of the
charges, and the contestant is un-
der no burden to prove such facts
as would entitle his opponent to a
segregation survey; but as between
the Government and the mineral
claimant: there is no presumption;
that the mining claim is valid---

INDEX
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Contest-Continued.
2. In the absence of other objec-

tion, a motion to dismiss the con-
test of a homestead entry is prop-
erly denied if, prior to the time
the contest has become subject to
a judgment of abatement, personal

- service, upon the contestee has
been secured and evidence thereof

supplied ---- ------------ -----

Contract.
See Government Contracts; In-

dians and India* Lands, 58-62;
Reclamation; Statutory Construe-
tion; Transportation.

Corporation.
See Homestead, 33-58.

Court of Private Land Claims.
See Private Land, Claims.

Damages.
See Claim for Damage.

Desert-Land Claims.
1. Regulations of August 5, 1933,

amending Circulars Nos. 354 and
474, relative to second homesteads
and desert-land entries (Circular
No. 1308) _--- ---

2. Regulations of August 22,
1933, extensions of time for home-
stead and desert-land proofs (Cir-

- cular No. 1311, superseding Cir-
culars 1269 and 1288) ------

3.. Instructions of April 24,
1934, relief in desert-land entries,
Act of February 14, 1934' (Cir-
cular No. 1323) _-____- ____
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Detailed Employees.
1. Where the loan of the serv-

ices of an employee of the Federal
Emergency Public Works Adminis-
tration to the Department of the
Interior entails a. burden upon the
former which necessitates the en-
gagement of additional personnel
or the postponement of work which
would otherwise be performed by
the employee so detailed, the ap-
propriation of the Department of
the Interior may properly be
charged with the detailed em-
ployee's salary or a pro rata por-
tion thereof …------------------- .233

2. Per diem and travel expenses
of employees of the Department
of the Interior or of the Federal
Emergency Public Works Adminis-
tration may properly be charged
against the appropriation of the
Federal establishment :for which



INDEX

Detailed Employees-Con.
such expenses are incurred, where
such employees have been detailed
for special services with such other
estabbisb hent 

District of Columbia.
1. Request having ;been made

by the ostensibly proper parties,
the United States, by duly consti-
tuted agent, is warranted in exe-
cuting a quitelaim 'deed to real
property which, in 1794, with
good title thereto, it sold to pri-
vate parties, through its commis-
sioners empowered to do so, and
was paid in full, the deed, if exe-
cuted and delivered, never being
recorded, leaving: record title to
the property standing in the name
of the United' States _-_- __- _

2. The Director of National
Parks, Buildings and Reservations,
by virtue of authority conferred
upon him by Executive order of
June 10, 1933, succeeds to the au-
thority originally conferred by
Congress upon the commissioners
empowered to sell and convey lots
of the Government in the District
of Columbia, insofar as authority
to convey title on behalf of the
United States is concerned, includ-
ing execution of a quitelaim deed-

Donation.
See Nationol Parks, Buildings

and Reservations, 5, 6.

Due Process.
See Constitution of the V:united

States, 2.

Electric Power.
1. Electric energy produced by

a power plant to be erected on the
Retch Betchy site by the city and
county of San Francisco may be
legally sold by the municipality to
a privately owned electric utility
company only upon condition that
such power will be consumed by
the company and not resold or re-
distributed, since the act of Con-
gress' granting the site, etc. (38
Stat.-242), contains a prohibition
against the grantees' selling or let-
ting to any private corporation the
right. to sell or sublet the elec-
tric energy sold or given to it by
said grantees

2. The authority conferred upon
the Secretary of the Interior by
section 4 of the act of December
19, 1913, commonly called the

Page

233

319

319

316

621

Electric Power-Continued; IPgs
"Raker Act ", requiring his ap-
proval of plans and specifications
in connection with the proposed
construction of reservoirs, dams,
power plants, and kindred struc-
tures of permanent character in
national parks in the State of Cali-
fornia, does not. include authority
to attach to the procedural per-
mit a condition that electric power
developed at a dam site within
the park shall, upon demand, be
made available to the Government, 
at cost, for use in such parks._ 597

3. Electrical energy generated
on an Indian reservation by a
power plant constructed out of
tribal funds and operated as an
adjunct to or in connection with
an Indian commercial activity is

,not taxable under section 616 of
the act of June 6, 1932 (47 Stat.
266), the lands being tribal and
unallotted, and the Indians wards
of the Government … ______ _ 219

4. Electrical energy, generated
by a power plant constructed out
of tribal funds and operated in
connection with Indian mills on an
Indian reservation, when fur-
nished to non-Indians, is taxable
under the Internal Revenue Act of
June 6, 1932 …---------____- 219

Employees, Department of the
Interior.

See Attorneys, Agents', Etc.

Equitable-Rights.
* See School Lands, 3.

1. An examination of the eases
wherein the Department, follow-
ing erroneous action in canceling
entries, selections, and other fil-
ings, has: later declined to rein-
state them, discloses that there
were commonly present in such
cases elements: of afflrmative ac-
quiescence in the decision sought
to be vacated, laches in passively
permitting the initiation of ad-
verse rights, or other equitable
bar ____ -------------

Evidence.
1. Where expert opinion evi-

dence condicts as to whether the
deposits, of sodium- borates in
question were natural evaporation
residues dissolved in and accumu-
lated * by surface ground-water
drainage or were hot springs'
products. of. fumarolic type, and
such opinions are no more than
theory and assumption and no

113
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Evidence-Continued.
way proved, if the adoption by the
Department of the more plausible
and probable theory would run
counter to the conclusion of emi-
nent scientists on a highly techni-
cal question, and subject a mining
claimant to the probable loss of all
benefits from his explorations and
development at large cost made
on the faith of an opposing theory,
the Department will adopt the
latter theory in disposing of the
case… _-- __-- __------__

Exchange of Lands.
1. Instructions of August 3,

1932,: exchange of lands in San
Juan, McKinley, and Valencia
counties, New Mexico, under act
of March 3, 1921. (Circular No.
1284) …_ I------ I -------

2. Instructions of April 1, 1933,
exchange of lands in New Mexico
under act of June 15, 1926. (Cir-
cular No. 1295) ._-_-________

3. In an 'exchange of lands in
national forests under the terms
of the act of March 20, 1922 (42
Stat. 465), as amended by the act
of February 28, 1925 (43 Stat.
1090), a relinquishment to the
United States under the provisions
of the act of June 4, 1897 (30
Stat. 36), with no application for
other lands in lieu thereof, leaves
the transaction incomplete and
does not pass clear and complete
title to the base lands to the
United States, equitable rights
therein remaining in the profferer-

4. Before the United States will
consummate an exchange of lands
in national forests, it must be
fully satisfied as to the title to the
land relinquished, and accordingly
will require that the abstract of
title submitted be extended, where
necessary, to show good title at
date of acceptance. The Depart-
ment's instructions of February 13,
1925 (51 L. D. 51), insofar as in
conflict with this decision, -are
overruled …_ 7________

Extensions of Time.
See Homestead, 5, 16.

Federal Administrative Officers.
1. The head of an Executive

Department of the Federal Gov-.
ment is authorized to enter into a
contract for transportation of
Government freight over the lines
of a common *carrier at a rate
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lower than that in the schedule
filed with the Interstate Com-
merce Commission … __-__-__-_- 489

Federal Constitution.
See Constitution of the United

States.

Federal Emergency Administra-
tion of Public Works.

See Public Works Adninistra-
tion.

Federal Officers and Employees.
See Attorneys, Agents, Eto.;

Claim for Damage; National
Parks, Buildings, and, Reserva-
tions; Patent Rights to Inven-
tion.

1. In view of the provisions of
the act of March 5, 1917 (39
Stat. 1106), forbidding, under pen-
alty, the receipt by any Federal
officer or employee of any salary
in connection with his services as
such officer or employee from any

source other than the United States
Government, except as may be con-
tributed out of the treasury of a
State, county, or municipality,
the National Park Service is with-
out authority to accept a donation
of money conditioned upon its ap-
plication to the salary offi one of
its employees - ---------

F e d e r a I Subsistence Home-
steads.

See Homesteads, subheading,
"Subsistence."

4.-

497

Final Proof.
See Homestead, 15, 16.

Fines.,
See National Parks, Buildings,

and Reservat ons, 10-12.

Fish and Game.
See. Indians and Indian Lands,

14-16;. Migratoryg Birds and
Treaty; Yellowstone Park.

1. The power to preserve fish
and game within its borders is in-
herent in the sovereignty of a
State (citing Geer v. Cosenecticet,
161 U. S. 519; Ward v. Racehorse,
163 U. S. 504, 507)…------------ 418

2. The power of each State to
regulate fishing in its rivers in-
cludes authority to restrict the
devices and types of tackle which
fishermen generally employ…_-- 418
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3. A regulation of fishing, im-
posed by a State, operative on all
persons alike, reasonably adapted

-to the preservation of wild life in
the waters of the State for the
common benefit, and not in its in-
tendment or operation a denial to
a privileged Indian community of
its right to fish, is not violative
of a provision of a treaty with
the Indians (see 12 Stat. 951; 45
Stat. 1158) under which they are

- guaranteed " the right of taking
fish at all usual and accustomed
places, in common with citizens of
the Territory "_____---________-418

4. A reasonable construction of
a provision of a treaty with In-
dians guaranteeing "the right of
taking fish at all usual and accus-
tomed places, in common with
citizens of the Territory ", does
not include authority to construct
what is known as a willow weir
or willow dam in the channel of
the Columbia River, for the pur-
pose of holding the salmon run,
and in disregard of the State laws
and regulations -- __- __-_ 419

5. A Yakima Indian is not ex-
empt from the general laws of the
State of Oregon requiring a license
in order to sell fish caught in the

<-o:: :Columbia River and to pay a
* poundage tax -on such sales, when

sold at any place within the juris-
diction of the State … __ _ _ _ 419

Five Civilized Tribes.
See Indians and Indian Lands,

*0 f 161-23.

Five-Day Week.

See Wages and Heours of Labor.

Flood Control.
See Soil Erosion Service.

Fractional Parts of Legal Sub- -
divisions.

1. An. agricultural application
for a fractional part of a legal
subdivision of land classified as
agricultural will not be allowed,
where the remaining part is cov-
ered by a surveyed mining claim
for which no application for pat-
ent has been filed, unless the ag-
ricultural applicant submits a
satisfactory affidavit, corroborated
by two witnesses, showing that the
land within the mining location
is in fact mineral in character, or
following an adjudication that: the
mining claim was valid from the

623
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divisions-Continued.
evidence adduced in a contest pro-
ceeding 'between the agricultural
and mineral claimant, as pre-
scribed in sections 101, 105-108,
of the General Mining Regulations- 228

Fur Farming, Alaska.
1. Regulations of September 2,

1933, governing fur farming in
Alaska (Circular No. 1312, super-
seding Circular No. 1271, and
amending Circulars Nos. 491 and
1108) --------- ----------------

General Leasing Act (Mineral).
See Mineral Leasing Act; Min-

ing Claim; Oil and Gas Lands,
etc.

Georgetown Indian Reservation.
See Indians and Indian Lands,

6-8.

Government Contracts (U. S.).
See Nafional Parks, Buildings

and Reservations; Reclamation;
Soil Erosion Service; Treansporta-
tion.

1. There is no authority of law
under which an administrative
officer of the United States may
grant relief from the terms of the
undertaking of a successful bidder
upon :a contract to furnish sup-
plies to the United States, by in-
creasing the price for which the
supplies are sold, after the sale to
the Government has been com-
pleted -________--__----__-__

2. An adjustment of prices on
completed contracts has not been
provided for in the National In-
dustrial Recovery Act; or by other
legislation, and only by legislation
could administrative officers be
clothed with powers to increase
the price for which goods are sold
to the Government, after the sale
has been completed -_______ __

3. If acceptance of a bid is
made by officers of the Govern-
ment, on its behalf, within the
period stated in the bid, a binding
contract is completed and the bid-;
der will be required to furnish the
supplies at the price stated in his
bid; but if a condition arises
whereby the time period stated in
the bid has expired, the accept-
ance of the bid thereafter does
not make a binding contract un-
less the bidder subsequently exe-
cutes a formal contract ._____
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Government Contracts (U. S.)-
Continued.

4. There is no authority of law
to require the successful bidder on
a contract for the supply of mate-
rial to the Federal Government to
assume, in the performance of the
engagement he has entered into,
additional and more onerous con-
ditions -which would entail in-
creased expense not contemplated
when the advertisement was is-
sued and the bid accepted.______

5. The Executive order of Au-
gust 10, 1933, in pursuance of the
National Industrial Recovery Act,
required that bidders, in the exe-
cution of contracts, shall comply
with -all provisions of the appli-
cable approved code '* * * for
the trade or industry * * *
concerned, or, in the absence of
such a code, with the provisions
of the blanket code, covering all
industries, promulgated under au-
thority of section 4 (A) of the Na-
tionaI Industrial Recovery Act.
Held,: that where specifications
were issued prior to the Executive
order, and the accepted bidder is
unwilling to execute a contract
under the added conditions named
in the codes, all bids should be
rejected and readvertisement made.
with a definite statement in the
advertisement relative to the pro-
visions of the Executive order
named _- …- I---------_

6. In view of the requirements
of the Executives orders issued to
give effect to the National Indus-
trial Recovery Act, Federal admin-
istrative officers are without au-
thority to accept bids or to exe-
cute formal contracts on behalf
of the United. States unless pro-
vision is made therein for com-
pliance with said orders _- _

7. The authority to: reject bids
is reserved to the United States;
objections by other bidders could
not properly be made because the
provisions of the Executive order
when included in the contract
would increase the burden imposed
upon the low bidder __- __-_

8. In the construction of public
works, a contract by the Govern-
ment for, an, entire structure is
valid, even though funds are not
at the time available for its com-
pletioni if in the contract it .is
provided that in the event the nec-
essary allotment or appropriation
of funds for completion of. the
structure should not be made, the
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Continued.
Government is to be released from
all liability due to such failure
of allotment or appropriation … 432

9. The Act of June 12, 1906 (34
Stat. 255), provides that no con-
tract or purchase on behalf of the
United States shall be made " un-
less the same is authorized by law
or is under an appropriation ade-
quate to its fulfillment, except in
the War and -Navy Departments,
for clothing, subsistence, forage,
fuel, quarters, transportation, or
medical and hospital supplies,
which, however, shall not exceed
the necessities of the current
year * * * " …____ ____ _ 282
b 10. Services and supplies may
be procured on behalf of an estab-
lishment of the United States Gov-
ernment without competitive bid-
ding in instances where special
skill and experience are more im-
portant than a low price and it'is
believed these cannot be assured
by competitive bidding …-_-_- 40f

"Government Land."
See Colonial National MonaibesI2 -

(Yorktovfn), Virgbaia.

Grazing and Grazing Lands.
See Paylor Grazinso Act.
1. A withdrawal of public lands

for the purpose of reserving them
for use as federally regulated graz-
ing lands is a withdrawal for a
public purpose, and is analogous
to a withdrawal under section 10
of the act of December 29, 1916
(39 Stat. 862), to provide for
stock-raising homesteads _-____

2. Persons whose use of public
lands rests merely upon the suffer-
ance of the United States do not
come within the purview of the
exception contained in an order of
withdrawal that it shall be sub-
ect " to all valid existing rights ',
the sole " right of those so using
the lands being to graze stock
thereon at the sufferance of the
United States … 7 ___-_

3. Specific legislative authoriza-
tion for regulation by the Secre-
tary of the Interior of grazing:
upon public lands withdrawn for'
a Federals grazing district is not
necessary, his designation in the
Executive order being sufficient.
Such designation is consonant with
the Secretary's general jurisdiction
over the public lands of the United
States; and by virtue of this gen-

353:
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Grazing and Grazing Lands- Page
Continued.
eral authority he may prescribe
such -rules and regulations as are
necessary to effectuate the pur-
poses for which the withdrawal
and reservation are made … ___

Hearing.
See Practice. -

Heirs or Legal Representatives.
See Wyandotte Scrip, 1.

Hetch Hetchy Power Site.
1. Electric energy produced by

a power plant to be erected on the
Hetch Hetchy site by the city and
county of San Francisco may be
legally sold by the municipality
to a privately-owned electric util-
ity company only upon: condition
that such power -will be consumed
by the company and. not resold
or redistributed,' since the act of
Congress granting the site, etc.
(38 Stat. 242), contains a prohibi-
tion against the grantees' selling
or letting to any private corpora-
tion the right to sell or sublet the
electric energy sold or given to it
by said grantees _- _

Highways, Federal Aid. -

1. While there is no' law au-
thorizing the removal of gravel
from the public domain for public
roads or highways, except as pro-
vided in the Federal Highway Act,
in view of the fact that public
roads and highways are a public
benefit, it has been the policy of
the Department to interpose no
objection to the removal of such
material from the t public domain
by State and county officers for
road construction purposes, and
this without payment therefor, so
long as there is no substantial
damage to the property; and a
practice has long obtained permit-
ting an entryman to sell sand or
gravel for this purpose, from the
lands embraced in his claim, the
purchase money being held- In
escrow pending final disposition of
his claim _ -__

Holding Companies. -

1. Corporations holding stock of
a corporation submitting the suc-
cessful bid on a contract between
the United States and a construc-
tion company will be acceptable as;
sureties if their assets, -independ-
ently of the stock of the bidding

182662-33-voL 54 40
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Holding Companies-Continued. page
corporation, are collectively in ex-
cess of double the amount of the
stipulated liability … … _-:-13

Home Owners' Loan Corpora-
tion.

1. Unless the provisions of the
Home Owners' Loan Act of 1933
evince some intent on the part
of Congress to except the Home
Owners' Loan Corporation' from
the general, administrative scheme
embraced in the act of March 1,
1919, for the allotment of space
to Government departments, etc.,
it is without authority to con-
tract independently for space in a.
privately owned building in the'
District of Columbia … __-_-_-_- 325

2. A provision in the Home
Owners' Loan Act of 1933 that:
" the Corporation *s: * shall
determine its necessary expend-
tures under this act and the man-
ner in which they shall be incur-
red, allowed, and paid, without
regard to the provisions of any
other law governing the expendi-
ture of public funds ", does not
relieve the -Office of f National
Parks, Buildings and Reservations
of the obligation of alloting to
the Corporation space -in some
building or buildings in the' Dis-
trict of Columbia owned or leased
by the United States …-_-____- 325

3. The act of February 27, 1925
(43 Stat. 1008), specifically enum-
erates the forms of investment of
Indian funds the Secretary of the
Interior is' authorized to make,
and nowhere'in the act :are bonds
of the Home Owners' Loan Cor-
poration mentioned by name nor
can they be regarded as falling
within any of the classes of; in-
vestments enumerated in said- 
act…-8 __ 341

4. Bonds of the Home Owners'
Loan Corporation are not United
States bonds, but are direct obli-
gations of the Corporation, the
liability of the United- States ex- :
tending only to guaranteeing the
interest, with no. responsibility
whatever as to the principal;
accordingly, an: investment in
bonds of the Home Owners' -Loan
Corporation would not be a- com-
pliance with the terms of the act
of February 27,: 1925, directing
the Secretary of the- Interior ' to
invest the funds of . restricted
Osage Indians in United States
bonds; nor do they come within
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Home Owners' Loan Corpora- Page

tion-Continued.
the scope of the statute by regard-
ing them as a form of first mort-
gage real estate investment, since
the act of 1925 contemplates di-
rect investment of the Indians!
funds in first mortgages, while the,
loans made by the Corporation
represent investments in its own
behalf, the notes and mortgages
taken by it being: the means by
which to raise funds.to retire its
bonds…- ___ ___ - 341

Homestead.
Generally.

1. Instructions of March 3,
1932, " Information for Pros-
pective Homesteaders" (Circular
No. 1264) .___ ____-_-_-_

2. Regulations of June 13,
1933, agricultural entry of lands
withdrawn, classified, or reported
as valuable . for sodium: and/or
sulphur (Circular No. 1303) ._

3. Instructions of September 22,
1933; regarding agricultural. en-
try of lands withdrawn as valu-
able for minerals subject to lease_

4. Regulations of June 15, 1934,
to govern absences from home-
stead lands on account of economic
conditions (Circular No. 1326)__

5. Instructions of August 20,
1934, to govern extensions of time
for payments on homestead entries
of ceded Indian lands (Circular
No. 1334) …--------- --- ____- :

6. Applications and proofs of a
homestead entryman are em part e,
not adversary, and if he misrepre-
sents the facts which it is his
duty to disclose and obtains a pat-
ent based thereon, when there was
a preexisting valid mining location
on the ground, he may be declared
a trustee for: the benefit of the lo-
cator at the suit of the latter---

7. It is incumbent upon an ap-
plicant who seeks to enter or. se-
lect land under the nonmineral
public land laws to furnish evi-
dence of its condition: as to prior
occupation and appropriation--

. -An' application for. a. home-
stead: entry which excludes an al-
leged mining claim from a legal
subdivision and requests a segre-
gation survey without disclosing a
basis for the segregation is merely
an application for indefinite frac-
tions of the subdivision, incapable
of definition in areal extent and
location, and is not subject to al-
lowance … I------------ I
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Homestead-Continued.
Generally-Continued.

9. When a homestead entry is
allowed upon the faith of an affi-
davit by the homesteader that the
land is not occupied or appropri-
ated under the mining laws, the
burden of proof will be upon one
claiming adversely under an al-
leged mining location to show that
the entry was not rightfully al-
lowed ----- ------------------

10. Where the homestead entry-
man, in his answer to a contest,
disclaims any interest in the
ground within certain mining
claims insofar as they overlap his
entry, and asks for the exclusion
of the same from his entry to the
extent of conflict, but questions the
extent of conflict alleged, the min-
eral contestant is! relieved of the
burden of proving the validity of
his claim, leaving only the ques-
tion of the extent of conflict to
be litigated…---- … --------

11. Where the plat and field
notes of a mineral survey, of which
the Land Department takes official
notice, prima faie establishes a
conflict between a mining claim
and a homestead entry, such evi-
dence will be regarded as conclu-
sive unless successfully impeached.

12. The water rights acquired
and safeguarded by section 2339,
Revised Statutes, are distinct
from any right in the land itself,
and the existence of such rights is
no bar to acquisition of the land
under subsequent homestead en-
tries or locations, but all patents
granted or homesteads allowed are
subject to any vested accrued rights
that may have been acquired under
or recognized by this section----

13. Land that has been cut off
by avulsion from a tract of land
owned by the United States abut-
ting on a watercourse retains its
status as public land, but one who
has held and occupied it for many.
years under claim or color of title
may acquire title thereto under
the act of December 22, 1928, or

.under some other applicable pub-
lie-land statute as against one at-
tempting to enter it under the
homestead law … - :-_-_-__

Application.

14. Instructions of July 11, 1933
homestead applications for lands in
patented private land claims (Cir-
cular No. 1305) … _-_-_-__:-_-_
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Hoomestead-Continued.
Final Proof.

15. Instructions of July 28,1933,
as to furnishing data concerning
military service in connection with
final proofs (Circular No. 1307)_

16. Regulations of August 22,
1933, extensions of time for home-
stead and desert-land proofs
(Circular No. 1311, superseding
Circulars 1269 and 1288)_____

Forest.

See 28, 29, infra.

Military service.

17. Instructions approved March
31, 1933, in re credit to home-
stead settlers and entrymen for
military service in Indian. wars
extended to soldiers' widows (Cir-
cular No. 1296) .__-_-_-______

I8 Instructions of July 28,
1933, as to furnishing data con-
cerning military service in con-
nection with final proofs (Circu-
lar No. 1307) _--__-__-_-_

Reclamation.

19. While the law does not con-
template that an irrigation die-
trict shall permanently hold a Rec-
lamation homestead bid in by it
at tax sale and receive patent
thereto, there is no Federal law
which requires such a district to
divest itself, within a fixed pe-
riod to be determined by the Sec-
retary of the Interior, of. its in-
terest in said lands; but its reten-
tion should be limited to a rea-
sonable time, to be governed by
the circumstances of each case--.

Residence.

20. Where an entryman is a sin-
gle person without family, the
physical occupation and personal
presence must be that of himself,
but this Department has repeat-
edly held that the home of an en-
tryman is presumptively where
his family resides, and absence
from the entry of the entryman
for the purpose of maintaining his
family, though in Dsome Instances
covering several unbroken years,
is excusable and does not break
the continuity of residence where
his family continued to reside
upon the homestead ________

21. "Actual residence" under
the homestead laws, means physi-
cal occupation of the premises; it
means precisely the same thing as
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actual inhabitancy for seven
months each year, subject to
proper credit for military service.

22. The expressions "have ac-
tually resided'" and "actual per-
manent residence ", as used in sec-
tions 2291 and 2297, Revised
Statutes, as amended by the act of
June 6, 1912 (37 Stat. 123), con-
template the performance of ac-
tual residence as distinguished
from constructive residence______

Second.

23. Regulations of August 5,
1933, amending Circulars Nos.
354 and 474, relative to second
homesteads and desert-land en-
tries (Circular No. 1308)._______

24. Regulations of July 18,
1934, governing second home-
stead entries, Act of June 21, 1934
(Circular No. 1328)…-----------

Soldiers' Additional.

25. No right of additional entry
under sections 2306 and 2307 of
the Revised Statutes inures to the
minor children of a soldier who
never made a homestead entry
and whose widow had remarried
prior to and was the wife of an-
other at the date of adoption of
the Revised Statutes, notwith-
standing the fact that such
widow, during her widowhood
and prior to the adoption of the
Revised Statutes, may have made
a homestead entry for less than
160 acres of land ____-___-___=

26. Under the provisions of sec-
tion 2307 of the Revised Statutes,
the minor children of the soldier
are disqualified to make a soldier's
additional entry if the soldier's
widow remarried prior to June 22,
1874, the date of the adoption of
the Revised Statutes, even though
prior thereto and after the death
of the soldier she had made an
original homestead entry of less
than 160 acres .__ ._-_
Stock-raising.

See Mining Claim, 3-6.
27. Instructions of July 11,

1933, stock-raising homestead en-
tries in geologic structures of pro-
ducing oil or gas fields. (Circular
No. 1304) …--- -- -- -- -- --

28 One who perfects a forest
homestead under the act of June
11, 1906, for less than the allowed
acreage, is not thereby disqualified
from later making a stock-raising

627

Pags

426

426

269

545

I

3

242



628

Homestead-Continued.
Stock-raising-Continued.

homestead entry of additional
lands to the aggregate permitted,
and such; later entry should be
considered and treated as an orig-
inal and not an additional entry,
and accordingly not subject to the
conditions and limitations of an
additional entry…_____________-_

29. The act of March 4, 1923, is
not exclusive in operation and has
relation to additional entries out-

i::side of national forests when the
original entry is of forest lands
of the character subject to dbsig-
nation under the enlarged or stock-
raising homestead act; and said
act does not prohibit the making
of original stock-raising homestead
entries based upon the additional
homestead rights provided for in
section 6 of the act of March 2,
1889, and the act of April 28,
1904 -------------…------…--

30. The essential prerequisites
to the allowance of a stock-raising
homestead entry are that the
tracts applied for be unappropri-
ated, unreserved public land, desig-
nated as stock-raising land, and
supported by an affidavit to the
effect that no part of the land
is claimed, occupied, or being
worked under the mining laws_.

31. Allowance of an entry under
the stock-raising homestead act of
lands designated under that act
and free from record appropria-
tion and contest, after compliance
with the law and regulations, is
not erroneous because of the exist-
ence of matters which would have
rendered it invalid, but which did:
not appear -_ ____ ---__-

32. Lands abutting on a stream
the entire flow of which is insuffl-
cient to supply the priorities for
irrigation already established and
which are not therefore susceptible
to irrigation may be designated
under the stock-raising homestead
act, if otherwise of the characler
contemplated by the act ._-__

Subsistence.

See State Laws, 71.
33.. Federal subsistence home-

steads are financed under author-
ity of section 208 of Title II of
the National Industrial Recovery
Act, and Federal Subsistence
Homesteads Corporation, organized
under the laws of the State of
Delaware, is the agency estab-
lished to carry out the purposes
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of the act, under an authorized
procedure, and is wholly financed
and controlled by the United States
Government ------ _--------

34. The real and personal prop-
erty of Federal Subsistence Home-
steads Corporation, being property
owned by the United States, may
not be taxed by a State; and the
formal interposition of the corpo-
rate entity, the Federal Subsist-
ence Homesteads Corporation,
should not prevent property ac-
quired in the name of the corpo-
ration from being considered prop-
erty of the United States for pur-
poses of taxation …-___-______

35. The F e d e r a I Subsistence
Homesteads Corporation is a Dela-
ware corporation, organized pur-
suant to an order of the Secretary
of the Interior for the purpose of
carrying out the powers vested
in the President of the United
States and "such agencies as he
may establish ", by section 208 of
the National Industrial Recovery
Act (48 Stat. 195), the Secretary
being made sole stockholder of the
corporation … ----------

36. The Fe d e r a 1 Subsistence
Homesteads Corporation may take
as security for a loan any quan-
tity of the stock of a corporation
formed by prospective homestead-
ers, and also the right to vote
such stock, without causing the
borrower .to become a Federal
instrumentality … ---------

37. The subsistence homesteads
plan adopted to. give effect to sec-
tion 208 of the National Industrial
Recovery Act contemplates ulti-
mate fee simple title in the home-
steader, so that lands donated by
a State to the United States, to
be used for subsistencelhomesteads
and " allied projects ", with the
condition subsequent that when
such use shall cease,: the lands
shall revert to the State, should
not be accepted on behalf of the

- United States, for the reason that
the condition incorporated is in-,
compatible with the subsistence
homesteads plan…________----

38. The IF e d e r al Subsistence
Homesteads Corporation,, being
wholly financed and controlled by
the United States Government and
serving no function other than
aiding in the purchase of subsist-
ence homesteads by individuals as
provided by section 208 of the Na-
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tional Recovery Act, does not fall
within the category of corpora-
tions which it was the intention
,of Congress should be barred from
acquiring or controlling lands
within Reclamation projects; nor
does the statutory limitation of
Individual holdings to 160 acres
apply to such a corporation.------

39. Employees of Federal Sub-
sistence Homesteads Corporation
being employees of the United
States and the corporation wholly
directed and controlled by the Sec-
retary of the Interior and the
members of his departmental staff,
are entitled to the benefits of the
Employees' Compensation Act In
the same degree as persons render-
ing similar services for the United
States without the interposition of
the corporate entity _-____-__-__

40. Livestock, implements, seed,
fertilizer' and household effects
may be. embraced in the concept of
a " subsistence homestead ", tak-
ing into account the employment
of the designation in section 208
of the National Industrial Recov-
ery Act, the expressed purposes of
the act, and the connotations of
the individual words composing
the expression ._______ ___

41. The function of aiding in
the purchase of subsistence home-
steads as provided for in section
208, chapter 90, of the National
Industrial Recovery Act (48 Stat.
119, 205), is~broad enough to em-
brace sale, of homestead plots and
sale of community structures to
cooperatives of homesteaders and
also the loan of operating capital
to any such cooperative duly obli-
gated to conduct or aid .in com-
munity enterprises .__- ____-_

>2. Generally, undertakings rea-
sonably calculated so to improve
the economic status of homestead-
ers that they will be bettex able to
pay for them, or undertakings rea-
sonably calculated to create an en-
vironment appropriate for a resi-
dential community under presently
accepted standards of living, are
embraced within the conception of
aiding in the purchase of subsist-
ence. homesteads __ _-__

43. An agreement between Fed-
eral Subsistence Homesteads Cor-
poration and local authorities that
such benefits as roads, school fa-
cilities, fire protection, etc., shall
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be provided in a particular man-
ner, would involve an undertaking
different from any duty legally in-
cumbent upon the local authori-
ties and would accordingly be a
contract upon legally sufficient

44. Among the powers legally
exercisable by Federal Subsistence
Homesteads Corporation are pay-
ment of cash to secure binding
options on land, and employment
of local attorneys and title compa-
nies to prepare abstracts of title,
etc.--------------------------

45. The broad discretion under
which the subsistence homestead
section of the National Industrial
Recovery Act is administered may
not be employed to override a rule
and policy so firmly established as
that which prohibits insurance of
Government property .-___-___

46. The Fed eral Subsistence
Homesteads Corporation may con-
struct and equip schools, commu-
Pity buildings, roads, and other
community facilities, and dispose
of them by sale or such dedication
as will make them available to a
subsistence homestead community_

47. The Fed eral Subsistence
Homesteads Corporation may not
lend financial aid to private enter-
prises to be conducted within sub-
sistence homestead communities
for profit and not primarily for
the benefit of the homesteaders._

48. Section 208, chapter 90, of
the National Industrial Recovery
Act does not contemplate that
community buildings or facilities
shall be supplied to homesteaders
gratuitously, but requires that the
cost thereof shall be repaid into
the subsistence homestead revolv-
ing fund. . I-----

49. The right of the pledgee to
vote pledged stock is not incom-
patible with the relation of debtor
and creditor, such right being an
essential element of the value of
the pledge as collateral and recog-
nized by the courts as a proper
part of a credit transaction.___-_

50. The transactions provided
for by the terms of the authority
granted the Federal Subsistence
Homesteads Corporation are bona
fide loans, and any such. loan as is
proposed would be an " expendi-
ture of appropriated funds "_ _-_

51. The F e d e r a 1 Subsistence
Homesteads Corporation may lease
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plots to teachers, social workers,
and technicians who serve a sub-
sistence homestead community----

52. The Fe d er a l Subsistence
Homesteads Corporation may per-
mit such temporary occupancy of
land acquired for a subsistence
homestead project as it may deem
expedient whenever it has been ad-
ministratively determined t h a t
such property is not immediately
useful for subsistence homestead
purposes… ----------------------

53. Interest earned by subsist-
ence homestead expenditures must
be covered into the Treasury of
the United States as " miscellane-
ous receipts …--------____-_-___

54. The acquisition and tempo-
rary holding of title and construc-
tion of the buildings of a residen-
tial community are preliminary
steps taken by Federal Subsistence
Homesteads Corporation to aid
private persons in the purchase of
subsistence homesteads …________

55. Iouses and related struc-
tures built by Federal Subsistence
Homesteads Corporation in the
various States are not within the
purview of section 255, title 40,
U. S. Code, which section contem-
plates purchases of land over
which the United States shall
thenceforth have exclusive juris-
diction, such as forts, arsenals,
etc., whereas the authority of Fed-
eral Subsistence Homesteads Cor-
poration to buy land and erect
buildings has no existence apart
from a duty to transfer the com-
pleted homesteads to private pur-
chasers for residential. uses ___

56. A subsistence homestead
does not become taxable by the
State until the homesteader shall
have become entitled to a deed
under the provisions of his con-
tract with Federal Subsistence
Homesteads Corporation ._____

57. The acquisition and tempo-
rary holding of title by Federal
Subsistence Homesteads Corpora-
tion, followed by resale to home-
steaders, is substantially a secu-
rity device adopted as a conven-
ient alternative for the usual pur-
chase money and construction loan
secured by mortgage on premises
acquired directly by a prospective
home owner_ _------_-_-____

58. Local authoritieshave power
to arrest persons found in sub-
sistence homesteads: as a neces-
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sary incident of the jurisdiction of
the State over such homestead
sites; and the relationship of the
United States to a subsistence
homestead project is not such as to
interfere with the acquisition by
homesteading families of citizen-
*ship in the city, county, and State
in which the homestead site is lo-
cated, or the right to vote…-----
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Hours of Labor.
See Wages and Hours of Labor.

Hunting.
See Yellowstone Park, 1-6.

Incontiguous Tracts.
See Mineral Leasing Act, 2, 3.

Indemnity.
See School Lands, 2-5.

Indian Irrigation Projects.
See statit ory Construction, 3.

Generally.

1. Indian irrigation projects are
constructed pursuant to special
acts of Congress and annual ap-
propriations from the Treasury,
and the moneys resulting from
payment of construction charges,
etc., are returned to the Treasury
as general funds, whereas the
Reclamation Act fund is in fact a
revolving trust fund, money ex-
pended therefrom being returned
thereto by the owners of the lands
benefited, to be again expended in
connection with Reclamation Act
projects … ……-------------------- 90

2. The limitation on salary of
the consulting engineer of the In-
dian Irrigation Service, provided
by the act of February 28, 1929
(45 Stat. 1406), is without aPPli-
cation to salaries paid from funds
allotted for construction work by
the Administrator of Public
Works from funds made available
under the terms of the National
Industrial Recovery Act… … ____ 411

S. The employment of consulting
engineers in the Indian Reclama-
tion Service, where compensated
from the Public Works fund of
the National Industrial Recovery
Administration, must be in con -

formity with the Executive order
of November 18, 1933, or the
Classification Act of 1923 as
amended ------------ : 411
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Generally-Continued.

4. The restrictions imposed by
the special act of Congress of
February 28, 1929 (45 Stat. 1406),'
authorizing the Secretary of the
Interior to employ engineers and
economists for consultation pur-
poses on important reclamation
work, apply only to employment
authorized by that act, and do
not bar the establishment of new
or additional positions in the
service and payment therefor
from funds allotted from the Pub-
lic Works fund --- ___ 411

5. The employment of consult-
Ing engineers in the Indian Rec-:
lamation Service, where compen-

-sated from the Public Works fund
of the National Industrial Recov-
ery Administration, must be in:
conformity with the Executive
order of November 18, 1933, or
the Classification Act of 1923 as
amended… ___ _ __ _411

6. It would be unusual to say
that Congress intended, by the
act of February 14, 1920 (41
Stat. 408), to declare as irrigable
all land for which water for Ir-
rigation purposes can be delivered,
and the Secretary of the Interior
would not be justified in determin-
ing that land was irrigable if it
was not arable and susceptible of
economic cultivation with the use
of irrigation water __- _

7. If, before the irrigable area
of a reclamation project is deter-
mined and construction charges
fixed, experience in actual culti-
vation: and irrigation of known
areas demonstrates that a crop
cannot be economically produced
thereon, such areas should be
eliminated in the final determina-
tion of irrigable area, even though
land " to which water for irriga-
tion purposes can be delivered

Cost, Charges, Apportionment.

S. Congress, in the act of Au-
gust 1, 1914 (38 Stat. 582), hav-
ing authorized and directed the
Secretary of the Interior to act in
determining the per ,acre charge
for irrigation of lands within In-,
dian reclamation projects, impliedly
gave him authority to determine
the estimated cost of the project
and the total area that can be
irrigated _--__--_ ------

9. The act of August 1, 1914
(38 Stat. 582), directing the Sec-
retary of the Interior to apportion
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the cott of irrigation projects con-'
structed for Indians in accordance
with the benefits received by each
individual Indian, requires him, in
effect, to make an apportionment
of the cost of such irrigation works
upon' a per acre basis based upon
benefits received _-_- __-_ 195

10. In order to fix charges upon
irrigated lands within Indian rec-
lamation projects the Secretary of
the Interior 'must determine the
estimated cost of the project and
the total area 'that can be irri-
gated, which factors supply the
basis for such charges…_ _-___- : 195

11. The act of] July 1, 1932'
(47 Stat. 564), contained a pro-
viso that "the collection of all
construction costs against any In-
dian-owned lands within any Gov-
ernment irrigation project is here-
by deferred, and no assessment
shall be made on behalf of such
charges against such lands until
the Indian title thereto shall have
been extinguished." Held, that
the surrounding circumstances af-
ford clear warrant for the conclu-
sion that Government Indian irri-
gation projects were meant, and
not irrigation projects within the
purview of the Reclamation Act_ 90

12. Under the authority vested
in him, the Secretary of the In-
terior may amend any notice fixing
the amount and date of payment of
charges so as to change the amount
of the charge, and may also defer
the time when the payment falls
due, but when the charges thus
fixed fall due, he is given' no au-
thority to extend them … 8 8-__-__ 336

13. Congress has not granted to
the Secretary of the Interior gen-
eral authority to extend the time
of payment, after they fall due, of
either the operation and mainte-
nance charge or the construction
charge on' Indian' irrigation proj-
ects, and legislation passed by it
from time to time, notably the act
of February 13, 1931 (46 Stat.

'1093), clearly indicates that it con-
siders the Secretary is without
such authority, except with Con-
gressional sanction previously
given'; and this, furthermore, has
been the view of the Department,
since where such authority has
been required, appropriate legisla-
tion from Congress has been ob-
tained… __--_--____ -- _ --- 336
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Indians and Indian Lands.

See Alaska Natives; Fish and
Game, 3-5; Statutory Construc-
tion, 11iX6; United States, Re-
version of Title to, 1.

Generally.

1. The act of February 27, 1925
(43 Stat. 1008), specifically enu-
merates the forms of investment of
Indian funds the Secretary of the
Interior is authorized to make,
and nowhere in the act are bonds
of the Home Owners' Loan Cor-
poration mentioned by name nor
can they be regarded as falling
within any of the classes of in-
vestments enumerated in said act_

2. The Government may, in Its
dealings with the Indians, create
property rights which, once vested,
even it cannot alter. Whether the
transaction takes the form of a
treaty or a statute is immate-
rial. The important considera-
tions are that there should be the
essentials of a binding agreement
between the Government and the
Indian and the resulting vesting
of a property right in the Indian-

3. Section 10 of the act of June
25, 1910 (36 Stat. 855), authoriz-
ing the Secretary of the Interior,
under certain conditions, to issue
patents to individual Indians for
village lots occupied by them, con-
templates lots occupied at the time
in existing villages, and not lots
in villages in prospect _______-_

4. Where an Indian reservation
is virtually abandoned as such by
the. Indians in favor of another
reservation, by satisfying the al-
lotment right thereon and living
elsewhere, the land so abandoned
becomes, in effect, the land of the
United States, and it and^ the tim-
ber thereon become subject to dis-
position by the United States, and
money derived from the sale of
such timber should be covered in-
to the Treasury of the United
States, not as Indian money, but
miscellaneous receipts …___- ___-e

4½/2. Where the grant of a
right-of-way to a railroad com-
pany across Indian lands creates
a possibility of reversion in the
Indians, and the Indian title is

later extinguished in favor of the
United States by treaty, the right
of reversion passes to the United
States and inures to its benefit__
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Allotments.

5. By the passage of the acts
of February 26, 1927 (44 Stat.
1247), and February 21, 1931 (46
Stat. 1205), there appears a clear
intent upon the part of Congress
to restore -Indian trust allotment
lands upon which fee simple pat-
ents had issued to the same status
" as though fee patents had never
been issued "… -- 65

6. The, Indians of the George-
town (or Shoalwater) Band, being
members of one of the " tribes of -

fish-eating Indians on the Pacific
coast ", are, under the terms of
the act of March 4, 1911 (36 Stat.
1345), entitled :to allotments on
the Quinalelt Indian Reservation_ :71

7. Where Indians, entitled to
allotments on one reservation,
elect to take them on another,
under authority of law, such tak-
ing exhausts the right, under the
well-settled rule that no Indian is
entitled to dual privileges or
double benefits either as a member
of two tribes or otherwise. Mand-
ler v. United States (52 Fed.

2d, 713) -_--_------ ____-_- 72
8. In the matter of allotments

of land, Indian children take the
status of their parents, and, like
them, are entitled to allotments
and should be allotted: 'Halbert
v. 'United States (283 U. S. 755)- 72

9. The acts of February 26,
1927, and February 21, 1931,
authorizing the Secretary of the
Interor to cancel patents in fee
issued by him to Indian hilottees
upon his own initiative and with-
out request or consent on the part
of the Indian, make no provision
for conditional cancellation of
such patents, which form of can-
cellation would also be inconsist-
ent in principle with the purpose
of such acts; which is to restore
the land to the same status as
though such fee patent had never
issued and to issue a new trust
patent having the form and legal
effect of one issued under the pro-
visions of the act of February 8,
1887, and amendments thereto---- 160

10. The language of the act of
February 26, 1927, and of the
supplemental act of February 21,
1931, evinces an intent on the part
of Congress that patents in fee,
simple issued to Indian allottees
before the expiration of the trust
period or authorized extensions
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thereof should not be canceled by
the Secretary. of the Interior if
the land involved is not free of
liens attaching subsequent to is-
suance of the fee simple patent _ 161

11. Where an Indian allottee ap-
plied for cancellation of the patent
in fee issued to him by the Secre-
tary of the Interior upon that
official's initiative and without the
Indian's application or consent,
and the allotment has since be-
come subject: to an oil and gas.
royalty interest,. cancellation of
the fee patent is not authorized-- 161

Cherokees.

See 23, 26-28, infra.

Chippewas.

See 12, IS, infra.

Devises and Wills.
12. An Indian's disposal of an

allotment by will is an alienation
within the meaning of the provi-
sions contained in the restricted
fee patents issued to the Chippewa
Indians under the Treaty of Sep-
tember 30, 1854, and approval of
such wills by the President is
effective to remove all restrictions
against alienation of such lands in
the hands of the devisees____----

13. The act of June 25, 1910, as
amended by the act of February
14, 1913, requiring, among other
things, approval by the Secretary
of the Interior of a will of a Chip-
pewa allottee devising lands held
under a restricted fee patent issued
pursuant to the Treaty of Septem-
ber 30, 1854, deals only with In-
dians alive or who might there-
after come into being, and con-
tains nothing, express or implied,
indicating intention to embrace
within ' its terms the will of an
Indian who died prior to its en-
actment

Electrical Energy.

See 66, 67, ifera.

Fishing and Game Rights.
14. A regulation of fishing, i=-

posed by a State, operative on all
persons alike, reasonably adapted
to the preservation of wild life in
the waters of the State for the
common benefit, and not in its in-
tendment or. operation a denial to
a privileged Indian community of.
its right to fish, is not violative
of a provision of a treaty ; with
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the Indians (see 12 Stat. 951; 45
Stat. 1158)`under which they are
guaranteed "the right of taking
fish at all usual and accustomed
places, in common with citizens of
the Territory" -- _ 418

15. A reasonable construction of
a provision of a treaty with In-
dians guaranteeing " the right of
taking fish at all usual and accus-
tomed places, in common with citi-
zens of the Territory ", does not
include authority to construct
what is known as a willow weir
or willow dam in the channel of
the Columbia- River, for the pur-
pose of holding the salmon run,
and in disregard of the State laws
and regulations …--- _- __- 419

16. A Yakima Indian is not ex-
empt froal the general laws of the
State of Oregon requiring a license
in order to sell fish caught in the
Columbia River ' and to pay a
poundage tax on such sales, when
sold at any place within the juris-
diction of the State …-_- _-'-419

Five Civilized Tribes.

161/2. Restrictions applicable---
17. Service in the schools of the

Five. Civilized Tribes prior to the
act of June 28, 1898, was not
service performed for the United
States, and service in those
schools between that date and the
date on which the act of April 26,
1906, which placed the control
thereof under the, Secretary of the
Interior, became effective, is cred-
itable under the civil service re-
tirement act only where the ap-
pointment was made by that offi-
cial or by his authority---------

18. The act of January 27, 1933
(47 Stat. 777), insofar as it re-
lates to the creation of trusts out
of the restricted property of In-
dians of the Five Civilized Tribes,
is without application to life In-
surance policies or annuity con-
tracts ______

19. Had Congress, in ufind in-
surance or insurance companies
when it enacted section 2 of the
act of January 27, 1933, the au-
thority granted would not have
been confined, as it was, to the
creation of "trusts ", to be admin-
istered by " incorporated trust
companies or such banks as may
be authorized by law to act as fidu-
ciaries or trustees --_--

382

'109

310

310



634 INDEX

Indians and Indian Lands-Con. Page
Five Civilized Tribes-Continued..

20. In a policy of insurance and
in annuity contracts no trust is
created, the relations of the par-
ties being those of debtor and
creditor, the Premiums paid be-
longing absolutely to the insurer,
in consideration for which it binds
itself. to pay a given sum or sums
according to the terms of the pol-
icy it has issued to the insured__ 310

21. While the authority granted
the Secretary of the Interior by
section 2 of the act of January 27,
1933, being confined to trusts, does
not contemplate or include life-
insurance policies or annuity con-
tracts, it does not follow that the
Secretary is nowhere clothed with
authority to permit Indians of the
class named in the act to pur-
chase annuities or life insurance
out of restricted funds, section 1
of said act placing such funds
under his jurisdiction and control
until April 26, 1956, "subject to
expenditure in the meantime for
the use and benefit of the individ-
ual Indians to whom such funds
* * * belong, under such rules
and regulations as said Secretary
may prescribe ",'thus conferring a
broad discretionary power upon
the Secretary over expenditure of
the funds of these Indians, includ-
ing authority to permit any such
Indian to purchase life insurance
or an annuity if the Secretary de-
termines it is for his benefit to do
so8 _-- _---- _--__--___ --_ --_-- 310

22. The act of January 27, 1933
(47 Stat. 777), insofar as it re-
lates to lands belonging to mem-
bers of the Five Civilized Tribes
in Oklahoma, is not intended to be
given retroactive scope or opera-
tion, from which it follows that
where an allottee of the Five
Tribes died prior to April 26,
1931; at which time his entire al-
lotment was restricted and tax
exempt, leaving heirs of one-half-
or more but less than the full
blood, his allotted land passed to
his heirs utrestricted and the re-
strictions were not reimposed by
said act of January 27, 1933----

23. Under authority of succes-
sive 'treaties with' the' Cherokee
Nation, these Indians passed and
administered their own laws, in-
cluding statutes of descent, until
October 1, 1898, and by the act
of May 2, 1890 (26 Stat. 81), the
laws of Arkansas were extended

382
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to Indian Territory. Held, that
upon the death, intestate, in 1888,
of ab Indian adopted into the
Cherokee Nation, the statutes of
descent of the -Cherokee .Nation
would govern her estate, and upon
the death of her husband, also
adopted into the Cherokee Nation,
in 1901,- the laws of Arkansas rel-
ative to descent and distribution
would control …_--_---___-_

Former Indian Lands, Restoration.
231/2. Instructions of September

19, 1934 (submitted Aug. 10,
1934), to govern restoration of
lands formerly Indian to tribal
ownership …_--_----_--_-______

Georgetown (Shoalwater) Band.

See 6-8, supra.

Inheritance.
24. The absence, in an Indian

tribe, of any law, rule, or custom
of inheritance, would not preclude
a member of said tribe who had
obtained adoption into another
tribe, the latter having laws of
inheritance, from obtaining the
benefit of inheritance, even
though the property involved was
a benefit conferred only upon mem-
bers of the tribe abandoned____-_

25. Upon the death of an In-
dian, the right of inheritance in
his property is controlled by the
laws, usages, and customs of the
tribe or: nation of .which he is at
the time a member, whether by
birth or adoption … _…_____

26. A Shawnee Indian woman
entitled to share in the appropria-
tion made by Congress (act of Dec.
22, 1927) in settlement of Civil
War claims of certain Shawnees,
was adopted, together with her
husband, into the Cherokee Nation,
where she died intestate and with-
out issue in 1883, leaving a hus-
band surviving, who died in 1901.
Held, that the tribal: laws of the
Cherokee Nation covering inherit-
ance, at the date of her death,
applied in her case, and that her
approved claim against the Govern-
ment, althdugh- originating while
she was a member of the Shawnee
tribe, would: be governed, in the
matter of inheritance, by said laws
of the Cherokee Nation -- -

27. Under authority of succes-
sive treaties' with the Cherokee Na-
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tion, these Indians passed and ad-
ministered their own laws, includ-
ing statutes of descent, until Octo-
her 1, 1898, and by the act of

:May2, .1890 (26 Stat. 81), the
laws.of'Arkansas were extended to
Indian Territory. Held, that upon
the death, intestate, in 1888, of an
Indian adopted into the Cherokee
Nation, the statutes of descent of
the Cherokee Nation would govern
her estate, and upon the death
*of her husband, also adopted into
the Cherokee Nation, in 1901, the
laws of Arkansas relative to de-
scent and distribution would con-
trol _ __ I------------

28. In section 4 of the Wheeler-
Howard Act, limiting the class of
persons to whom may be devised
restricted. Indian lands, it is pro-
vided that " in all instances such
lands or interests shall descend
or be devised * * * to any
member of such tribe or of such
corporation or any heirs of such
member." Held, that the phrase,
"heirs of such member therein
employed, should be construed to
mean " heirs of the testator ",
such construction being reason-
able, consistent with legal usage,
and in harmony with the general
plan and expressed intent of Con-
gress -------------------------

29. The act of January 27, 1933
(47 Stat. 777), insofar as it re-
lates to lands belonging to mem-
bers of the Five Civilized Tribes
in Oklahoma, is not intended to
be given retroactive scope or op-
eration, from which it follows
that where an allottee of the Five
Tribes died prior to April 26,
1931, at which time his entire al-
lotment was restricted and tax
exempt, leaving heirs of one-half
or more but less than the full
blood, his allotted land passed to
his heirs unrestricted and the re-
striations were not reimposed by
said act of January 27, 1933----

30. The act of January 27,
1933, bears no indication that it
was intended to be retroactive in
operation: and hence does not take
from the county courts of Oklaho-
ma the jurisdiction theretofore ex-
ercised by them over conveyances
by fullblood Indian heirs of lands
or interests therein inherited by
them prior to January 27, 19338_
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See 18-21, aupra.

Navajo Reservation.

301/2. Instructions of April 26,
1933, lands in Utah added to Nav-
ajo reservation _____-______

Oil and Gas Rights.

See 10, setpra.
31. While in the acts of Feb-

ruary 26, 1927 (44 Stat. 1247),
and February 21, 1931 (46 Stat.
1205), the express limitations
upon the authority of the Sec-
retary of the Interior to cancel
patents in fee to Indian allottees
do not include one forbidding such
cancellation where the allottee
has conveyed an interest in oil
and gas royalty rights since pat-
ent in fee was issued, such convey-
ance would bring the; case within
the spirit, if not the letter, of the
inhibition contained in said acts__

32. An oil and gas lease made
under authority of section 2 of the
act of May 27, 1908 (35 Stat.
312), contained provisions that it
should run for five years from
date of approval, -which was No-
vember 3, 1920, " and as much
longer thereafter as oil or gas is
found in paying quantities; " that
the lessee should pay as royalty
on each gas-producing well $300
per annum in advance, to be cal-
culated from the date of com-
mencement of utilization; and
that, if the gas well should prove
unprofitable commercially, and the
lessee desired to retain certain gas-
producing privileges, he should pay
a rental of $100 per annum, in ad-
vance, calculated from the date of
discovery of gas, on each gas-pro-
ducing well. Held, That no gas
well having produced commercially
since the year 1926, the mere pay-<
ment by the lessee of $100 annu-
ally, under the clause of the lease
which makes provision for reten-
tion of gas-producing privileges in
an unprofitable well, would not op-
erate to extend the lease beyond
the fixed or primary period of five
years, an extension of the lease
requiring, as a prerequisite, pro-
duction of oil or gas in paying
quantities---------_-_-_-___

Osage Tribe.
33. An act of Congress (act Feb-

ruary 27, 1925, 43 Stat. 1008) in-
tended to permit greater latitude
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in the investment of the surplus
funds of Osage Indians contained
language which, if given literal
application, would preclude the
Secretary of the Interior from in-
vesting the funds of such Indians,
if resident in Oklahoma, in bonds
of the United States Government,
and in other respects would work
hardship to such Indians generally,
whether resident in Oklahoma or
not. Held, That the presence of
this language in the statute should
not preclude the Secretary from
investing these funds in bonds of
the United States Government,
should he deem such action in the
interest of the Indians __-__…___- 260

34. Bonds of the Home Owners'
Loan: Corporation are not United
States bonds, but are direct obli-
gations of the Corporation, the
liability of the United States ex-
tending only to guaranteeing the
interest, with no responsibility
whatever as to the principal; ac-
cordingly, an investment in bonds
of the Home Owners' Loan dCor-
poration would not be a compli-
ance with the terms of the act
of February 27, 1925, directing the
Secretary of the Interior to invest
the funds of restricted Osage In-
dians in United States bonds; nor
do they come within the scope of
the statute by regarding them as
a form of first mortgage real
estate investment, since the act of
1925 contemplates direct invest-
ment of the Indians' funds in first
mortgages, while the loans made
by the Corporation represent in-
vestments in its own behalf, the
notes and mortgages taken by it
being the means by which to raise
funds to retire its bonds … _____ 341

35. The provision in the act of
Marcb 2, 1929, which extended
until January 1, 1959, the period
of exemption from taxation of
homestead allotments of members
of the Osage Tribe of one-half or
more of Indian blood to whom cer-
tificates of competency had not
issued had reference only to such-
Indians as were not holding cer-
tificates of competency on the for-
mer date, but as to those having
certificates of competency out-

standing on that date which were
subsequently revoked the taxation -

of their homesteads is to be gov-
erned by subsection 7 of section 2
of the act of June 28, 1906, under

Indians and Indian Lands-Con.
Osage Tribe-Continued.

which the period of exemption
terminated on June 28, 1931- _-_

Papago Lands.
36. Held, That under dominion

of Spain: and Mexico the Papago
Indians did not have title in fee
to the lands they occupied; that
in 1853, through the Gadsden Pur-
chase, the United States acquired
title to these lands, subject to an
Indian right of occupancy of an
area not exactly determined; that
no interests in minerals was ac-
cessory or incidental to whatever
surface rights the Indians may
have enjoyed; that complete and
unincumbered title to minerals in
the land was formerly vested in
the Mexican State and passed to
the United States upon cession of
the territory; that the appropri-
ate manner of protecting the
Papagos in their possession is a
matter exclusively of political
cognizance… --------------------

37. It was accepted legal theory
of the European nations which
colonized America that upon dis-
covery of any new lands complete
jurisdiction and ownership became
vested in the sovereign to whom
the discoverer owed allegiance,
from which it follows that all
rights or titles to lands once a
part of Mexico, vested in private
persons, severally or in groups,
must derive their legal character
from the Spanish crown or suc-
ceeding proprietors …------------

38. Spanish and Mexican law
are decisive of the question of the
title under which the lands of the
Papago Indians are held …_____

39. The numerous decrees of
the monarchs of Spain protecting
Indians in their occupation of
lands are not in effect a grant of
complete title to Indian communi-
ties in possession generally _-_

40. A claim of tribal ownership
of a large land area cannot be
established without a fixing of
boundaries, and ownership' by vil-
lage communities can be estab-
lished only if such communities
can be defined … ____- __- __

41. By confirming the acts of
Spanish officers in granting lands
which were in Indian possession,
United States courts, Federal and
State, have accorded recognition
to the doctrine that title to lands
held by Indians in Mexico was not
a fee simple title … ____-__-__
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42. Since the cession to then
United States of the territory
which embraces the Papago lands,
the courts in this country have
recognized the ownership of mines
by Spain and Mexico before, the
cession as well as the succession
of the United States to that
ownership, and the Supreme Court
has stated expressly that under
Spanish law minerals in Indian
lands were the property of the
Crown; also the Executive and
Legislative branches of the Fed-
eral Government have likewise
recognized the succession of the
Federal Government to the owner-
ship of mines in what was for-
merly Spanish and Mexican terri-
tory___

43. Certain laws of the Spanish
regime are incompatible with rec-
ognition of ultimate title in the
Indians, as, for instance, the law
(Law 23, Book 4, Title 7, " Com-
pilation of the Indies ") permit-
ting Spaniards to make new set-
tlements in Indian territory,
peaceably, if possible, but other-
wise if necessary _-__-______

44. The Executive order of Feb-
ruary 1, 1917, reserving lands for
the Papago Indians, excepted min-
eral deposits and provided that the
reservation area should be open to.
entry and location under the min-
ing laws of the United States____

45. Even if prescriptive right,
as against the Crown, resulting
from immemorial possession, was
recognized by the Spanish law, an
appropriate formal procedure was
necessary to a complete title.
Case of Carino v. The Insular Gov-
ernment of the PIilppmne Islande
(212 U. S. 449, 461) distin-

guished -- _ -----------------
46. The Indian right of surface

occupancy within the exterior
boundaries of the Papago Indian
Reservation,, Arizona, is quite in-
dependent of the mineral or non-
mineral character of the land; __

47. The presence, in an adminis-
trative recommendation (see 45
L. D. 537), of an observation that
"ample protection will be given
the Indians in the occupation and
use of their mineral lands ", is no
sufficient basis for an inference
that the Department has ruled or
should now rule that In'dian sur-
face rights are restricted to eion-
mineral lands _-_----------
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Patent in Fee-Cancelation. . I

48. While in the acts of Febru-
ary 26, 1927 (44 Stat. 1247), and
February 21, 1931 (46 Stat. 1205),
the express limitations upon the
authority of the Secretary of the
Interior to cancel patents in fee
to Indian allottees do not include
one forbidding such cancellation
where the allottee has conveyed an
interest in oil and gas royalty
rights since patent in fee was is-
sued, such conveyance would bring
the case within the spirit, if not
the letter, of the inhibition con-
tained in said acts … _-=_____-_- 160

49. The acts of February 26,
1927, and February 21, 1931, au-
thorizing the Secretary of the In-
terior to cancel patents in fee
issued by him to Indian allottees
upon his own initiative and with-
out request or consent on the part
of the Indian, make no provision
for conditional cancellation Of
such patents, which form of can-
cellation would also be inconsist-
ent in principle with the purpose

*of such acts, which is to restore
the land to the same status as
though such fee patent had never
issued and to issue a new trust
patent having the form and legal
effect of one issued under the pro-
visions of the act of February 8,
1887, and amendments thereto-.- 160

50. Where an Indian allottee ap-
plied for cancellation of the patent
in fee issued to him by the Secre-
tary of the Interior upon that of-
ficial's initiative and without the
Indian's application or consent,
and the allotment has since be-
come subject to an oil and gas
royalty interest, cancellation of
the fee patent is not authorized__ 161

51. The language of the act of
February 26, 1927, and of the sup-
plemental act of February 21,
1931, evinces an intent on the
part of Congress. that patents in
fee simple issued to Indian al-
lottees before the expirations of
the trust-period or authorized ex-
tensio-r! thereof should not be can-
celed by the Secretary of the In-
terior if the land involved is not
free of liens attaching subsequent
to issuance of the fee simple pat-
ent…1__ ___ - - le.t

Shawnees.

See 26, supra.
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52. The Migratory Bird Treaty
Act of July 3,1918 (40 Stat. 755),
passed to give effect to the treaty
between the United States and
Great Britain, proclaimed by the
President on December S, 1916
(39 Stat., pt. 2, p. 1702), is ap-
plicable to Indians and Indian
reservations, the treaty and stat-
ute containing no provision exclud-
ing Indians or Indian reservations
from their operation, and the
treaty expressly mentioning con-
cessions to Indians not extended
to any other race … _________

53. The privilege of hunting giv-
en to the Swinomish and other
Indian tribes by the treaty of
January 22, 1855, known as the
Treaty of Point Elliott, does not
extend to the reservation lands,
but is confined to the undisposed
of and unappropriated public lands
of the United States, there being
no necessity for making a specific
reservation with respect to the
reservation lands at the time this
treaty was entered into ____

54. The right of the Indians
who were parties to the Treaty of
Point Elliott to hunt on their res-
ervation lands was not based upon
any provision of the treaty, but
was a right already existing in
them and not granted away by
the treaty. ____________
> 55. The Migratory Bird Treaty

Act, insofar as it restrains the
Indians from taking and killing
the class of game to which it ap-
plies, is based upon the power of
Congress, as the lawmaking au-
thority, to prescribe game laws
restricting the Indians in their
rights of hunting on reservation
lands …------------------------

56: Primarily, the States, both
as trustees of the rights of their
people and in the exercise of their
police power, have control over the
right to reduce wild game to Pos-
session; but this rule is without
application to Indian reservations,
and Congress, having paramount
authority over such reservations
and the Indians occupying them,
may provide game laws to restrict
the Indians in their natural and
immemorial rights of fishing and
hunting …_--________--________

Timber Sale.

See Constitution of the United
States, 2.
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Timber Sale-Continued.
57. Where an Indian Reserva-

tion is virtually abandoned as
such by the Indians in favor of
another reservation, by satisfying
the allotment right thereon and
living elsewhere, the land so aban-
doned becomes, in effect, the land
of the United States, and it and.
the timber thereon become subject
to disposition by the United
States, and money derived from
the 'sale of sech timber should
be covered into the Treasury of
the United States, not as Indian
money, but miscellaneous receipts.

58. A paper and pulp company's
contract with Indians to purchase
timber from them contained a pro-
vision affording the company ad-
ministrative recourse against eco-
nomically unreasonable stumpage
prices, by price reduction, which
provision formed a substantial
consideration for the companyhs
contractual promises. Qusere:
Whether a later statute if con-
strued to deprive the company of
such' administrative recourse for
a price reduction would not vio-
late the " due process " clause of
the Fifth Amendment to the Fed-
eral Constitution … _-___-_----

59. The act of March 4, 1933
(47 Stat. 1568), which merely
authorizes and directs the Secre-
tary of the Interior, with the
consent of the Indians and the
purchasers, to modify timber sale
contracts, cannot properly be con-
strued to modify, by: its own op.
eratitn and witheost the consent
of the purchaser, a contract pro-
vision for price reduction _-__

60. Consideration of the. back-
ground and legislative history of the
act of March 4, 1933, and 'the lan-
guage of the act itself, leads to
the conclusion that the act should
not be construed so as to require
consent of the Indians involved
to a modification of a contract
which, by its own terms, may be

modified without the Indians' con-
sent. .__ -_--__ -

61. A contract must be viewed
and interpreted with reference to
the nature of the obligations be-
tween the parties and the inten-
tion which they have manifested
in forming them, and, once ascer-
tained, the intention of the par-
ties must be given effect, sacrific-
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ing, if necessary, the literal mean-
ing in order that the major pur-
pose may not fail…-------- __ 546

62. A provision in a contract
between an Indian tribe and a
logging company required that be-
fore a reduction could be made in
the stumpage price paid to the
Indians it must be established
that the logging "is being con-
ducted " at a loss. Held, That by
the use in the contract of the
words "is being conducted " it
was not intended that the means
of proof should be limited to log-
ging then and there actually being
performed, but that it would be
permissible to establish by other
means that logging could not be
conducted on the land at a profit
unless a reduction was made in
the price to be paid the Indians_ 546

Taxability.

63. The courts and the Commis-
sioner of Internal Revenue have
set up an implied inhibition
against the collection of the Inter:
nal Revenue tax from Indian
wards _--____--------_- _

64. General acts of Congress do
not apply to Indians, unless so ex-
pressed as to clearly manifest an
intention to include them; and
wherever they and their interests
have been the subject affected by
legislation, they have been named
and their interests specifically
dealt with ___ _-___

65, To the extent of participa-
tion in income from property-
which .still remains within ithe
ownership of an Indian tribe as a
whole, restricted Indians should
not be taxed under the Federal
revenue acts, since to such extent
it appears not the intention of
Congress _--- _-__

66. Electrical energy, generated
by a power plant constructed out
of tribal funds and operated in
connection with Indian mills on
an Indian reservation, when fur-
nished to non-Indians, is taxable
under the Internal Revenue Act
of Sune 6, 1932

67. Electrical energy generated
on an Indian reservation by a
Power plant constructed out of tri-
bal funds and operated as an ad-
junct to or in connection with. an
Indian commercial activity is not
taxable under section 616 of -the.
act of June 6, .1932 (47: Stat.

218
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Taxability-Continued.. :
266), the lands being tribal and
unallotted, and the Indians wards
of the Government----__-------- 2:

68.Immunity from taxation by
a State or a political division
thereof is one of the vested rights
ordinarily incident to land in an
Indian t r u s t patent status.
United States v. Rickert (188 U.
8. 432) _____--_------___-_--

69. There can be no serious
question of the authority of Con-
gress to remove restrictions upon
the alienation of allotted Indian
lands with or without the Indians'
consent, but this must be distin-
guished from depriving Indian al-
lottees of the immunity from tax-
ation conferred upon them by
there trust patents. The Coeur
d'Alene Indians were guaranteed
nontaxable land for 25 years suc-
ceeding issuance of trust patent,
and this was a property right
which, once vested, could be di-
vested only by due process of law.
(Citing United States v. Benewah
County, 290 Fed. 628.) … -- ___- 6

70. In a trust patent issued to
a Coeur d'Alene Indian Decem-
ber 16, 1909, for allotted lands
within the Coeur d'Alene reser-
vation, it was declared, in confor-
mity with the governing statute,
that the United States would hold
the legal title in trust for 25
years, after which, unless the pe-
riod were extended by the Presi-
dent, the fee would be conveyed
discharged of the trust and free of
all charges and encumbrances.
Held, that a fee simple patent,
issued to the heirs of said In-
dian, although in furtherance of
an act of Congress, did not render
the lands covered by said patent
subject to taxation by the State
of Idaho or a political subdivision
thereof …--- __ ---…----------

71. Where lands were ceded by
the Coeur d'Alene Indians to the
United States in accordance with
an agreement, ratified by Con-
gress; that a portion thereof
" should be held forever as Indian
land and as homes for the Coeur
d'Altne Indians,' and: allotments
in severalty of portions thereof
were made to Indians under the
general allotment act of Febru-
ary 8, 1887, and trust patents is-
sued, said land is impressed- withi
a trust status from the date of the
original trust patent, with all the
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rights incident thereto, including
immunity from taxation by the
State or its political subdivisions_ 65

72. The provision in the act of
March 2, 1929, which extended
until January 1, 1959, the period
of 'exemption from taxation of
homestead allotments of members
of the Osage Tribe of one-half
or more of Indian blood to whom
certificates of competency had not
issued.- had- reference only to such
Indians as were not holding cer-
tificates of competency on the
former date, but as to those hav-
ing certificates of competency out-
standing on that date which were
subsequently revoked, the taxation
of their homesteads is to be gov-
erned by subsection 7 of section
2 of the act of June 28, 1906,
under which the period of exemp-.
tion terminated on June 28, 1931_ 105

Trusts.
See 5, 9, 49, supra.

Wheeler-Act Regulations.

See 2 3 3a, supra.

Yakiwas.
See 14-16, supra.

Injury.
See Claim for Damage; National

Parks, Buildings, and Reserva-
tions, 13-18.

Insane Persons.'
See St. Rlivabeths Hospital.

Insurance Policies, Indian.
See Indians and Indian Lands,

18-21.

Internal Revenue.
See Indians and Indian Lands,

63-67.

Interpretation of Statutes.
See Statutory Construction.

Inventions.
See Patent Rights to Invention.

Irrigation District.
See Indian Irrigation Projects;

Reclamation.
1. While the law does not con-

template that an irrigation dis-
trict shall permanently hold a Rec-
lamation homestead bid in by it
at tax sale and receive patent
thereto,: there is no Federal law

Irrigation District-Continued. Page
which requires such a district to
divest itself, within a fixed period
to be determined by the Secretary
of the Interior, of its interest in
said lands; but its retention
should be limited to a reasonable
time, to be: governed by the cir-
cumstances of each case…------_ 256

2. The Federal statutes relative
to the payment of debts and de-
mands due the United States do
not require the acceptance of
money only in the settlement of
such debts and demands, and ac-
cordingly the proper administra-
tive official representing the United
States may, where it would be to
the interest of the United States,
accept a " call " warrant for in-
debtedness of:an irrigation district
under its contract with the United
States: Reclamation Service for
operation and maintenance of stor-
age works, such warrant to be
held by the United States until
paid ------ 264

Islands.
See Arkansas River Islands.

Jurisdiction of Department.
See Administrative Jurisdiction;

Bedloe's Island; State f Courts;
State Laws.

Labor Policies.
See Wages and Hours of' Labor.

Laches.
See School Lands, 1.

Lease.
See Airport; Mineral Leasing

Act; Oil; and Gas Lands.,

Leasing Act.
See' Mineral Leasing Act; Oil

and Gas Lands.

Loans.
See Homestead, 33-58.

Marriage and Divorce.
Marriage by Custom.

1. There Is no provision of law
forbidding marriages between
Alaskan- natives according to :na-
tive custom, and in the absence of
a dedinite expression upon the sub-
ject by Congress, in whom the
paramount authority over these
people- rests, t marriages among
them should be accorded the same
legal recognition and sanctity
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which the courts of this country.
have uniformly extended to simi-
lar relations among the American
Indians .----------------------

2. The validity of a particular
marriage, in any given case, must
be determined by the facts and
conditions appearing, and no spe-
cific rule governing all cases can
be laid down ._-_--------____

3. Although the Territorial Leg-
islature of Alaska has passed laws
regulating marriage among the in-
habitants of the Territory, such
laws are similar in character to
those of American commonwealths,
which, nevertheless, have. recog-
nized the validity, of. marriages
among the Indians by tribal cus-
tom ._----_____-__-__-- ____

4. By the weight of legal au-
thority, wardship alone is not suf-
ficient to render valid a marriage
or divorce by Indian custom, but
at the time of such marriage or
divorce it must appear that the
parties thereto have retained their
tribal relations, and that no Fed-
eral statute intervened. Such
marriage or divorce is not in fact
a common-law marriage, but pos-
sessed of the legal force of a cere-
monial marriage between whites-

Meandered Lands, Wisconsin.
7. Regulations of December 8,

1932, regarding Wisconsin lands
erroneously meandered (Circular
No. 994, reprint)._______-_-__

Migratory Birds and Treaty.
1. The Migratory Bird Treaty

Act of July 3, 1918 (40 Stat.
755), passed to give effect to the
treaty between the United States
and Great Britain, proclaimed by
the President on December 8,
1916 (39 Stat., pt. 2, p. 1702),
is applicable to Indians and In-
dian reservations, the treaty and
statute containing no provision
excluding Indians or Indian reser-
vations from their operation, and
the treaty expressly mentioning
concessions to Indians not ex-
tended to any other race _ _

2. The privilege of hunting
given to the Swinomislh and other
Indian -tribes by the -treaty of
January 22, 1855, known as the
Treaty of Point Elliott, does not
extend to the reservation lands,
but is confined to the undisposed

.1 82662-33-von 54-41
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Migratory Birds and Treaty- rage
Continued.
of and unappropriated public
lands of the United States, there
being no necessity for making a
specific reservation with respect to
the reservation lands at the time
this treaty was entered into …_ 517

3. The right of the Indians who
were parties to the Treaty of
Point Elliott to hunt on their
reservation lands was not based
upon any provision of the treaty,'
but was a right already existing
in them and not granted away by
the treaty… … _518

4. The Migratory Bird Treaty
Act, insofar as it restrains the In-
dians from taking and killing the
class of game to which it applies
is based upon the power of Con-'
gress, as the lawmaking authority,
to prescribe game laws restricting
the Indians in their rights of
.hunting on reservation lands … __-- 518

5. Primarily, the States, both as
trustees of the rights of their peo-
ple and in the exercise of their
police power, have control over
the right to reduce wild game to
possession; but this rule is with-
out application to Indian reser-
vations, and Congress, having
paramount authority over such res-
ervations and the Indians occupy-
ing them, may provide game laws
to restrict the Indians in their
natural and immemorial rights of
fishing and hunting.. _ … _… _ _ 518

Military Service.
1. Instructions of March 31,

1933, in re credit to homestead
settlers and entrymen for military
service in Indian wars extended to
soldiers' widows (Circular No.
1296) …___--__--_--_______--_-- 199

2. Instructions of July 28, 1933,
as to furnishing data regarding
military service in connection with
final proofs (Circular No. 1307)-. 263

Mineral Lands.
See Homestead, 2, 3,. 7.

Generally.
1. Instructions of May 4, 1933,

mining locations in Prescott Na-
tional Forest (Circular No. 1298).-

2. Public land subject to entry
as mineral must be free, open,
public land, and not legally re-
served, appropriated, dedicated to
any other use or purpose, or other-
wise legally disposed of .-----

3. There is marked unanimity'
of opinion among authorities that

207

475
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to dvercome 'the presumption that .

a patent to public land was issued,'
upon sufflicient evidence, clear, un-
equivocal, and convincing proof -

must be produced, ard,' in. con-,
sideratiofi of the mineral character.
of the land, not only must it sat- .

isfactorily appear -that the land.
was known mineral land at the
time the patentee's rights would
have otherwise vested, but it must
be more valuable for mineral than
for agricultural or other purposes_ 475

4.- Relinquishment of a home-.
stead entry as to part of a forty-
acre legal subdivision, on the
ground that it is. mineral in char-
acter, will not be accepted unless
the mineral character of the tract
sought to be relinquished is shown.
to have been established in accord-:
-ane6 with the requirements of the
General Mining Regulations_----- 228

5. Where deposits of colemanite
and ulexite have been located as
placer .upon reliance upon a prac-
tice in the Land Department to
permit the patenting of lands con-
taining sucb. minerals solely as
placer locations, the placer claim-
ants should not have their rights
assailed because the deposits might
more appropriately be deemed lode
in form and character … ___-__ 183

6. The term. " sodium borate " in
section 23 of the Leasing Act of
February 25, 1920 (41 Stat. 437),
related to the character of the de-
posit as found in the ground;
therefore, the fact that the prod-
ucts produced from kernite, a so-
dium borate mineral, such as borax
and-boric acid, are chiefly valuable
for their boron content, does not
exclude kernite from the purview
of the act…--------------------- 183

7. Copper and iron veins ex-
posed on the surface of land induc-
ing a surmise that they were more
or less certain indicia of the pres-
ence of valuable copper deposits in
underlying but unexplored forma-
tions of limestone are insufficient
to impute a fraudulent intent to
the State to acquire valuable min-
eral lands under selections made
thereof under its grant of non-
mineral lands…_ ___________ 475

Mineral Leasing Act.
See miacrel Lands; Miniag

Claim.
1. Considering the circumstances

that led to the enactment of sec-
tion 23 of the General Leasing

Mineral Leasing Act-Con. Page

Act (see 41 Stat. 448) as. disclosed
in the proceedings before'the Pub-

lie Lands 'Committees of Congress,'
by the phrase in that section read-
ing "dissolved in and soluble in..
water and accumulated by concen-
tration " was meant natural evap-
oration residues dissolved in and
accumulated by surface or ground-
water drainage in the form' of
brines and later crystallized -- 183

2: As used in sections 13 'and
14 of the Mineral Leasing Act of
February 25, 1920 (31 Stat. 437),
the expressions " compact " and
"reasonably compact" relate to
squares, so that, to be " com-
pact ", the: selection of primary
lease acreage must be in the form
of a square wherever possible, and
where that is not possible, a rec-
tangle or approximate rectangle
approaching as nearly as possible
a square in dimensions would con-

form to the statutory requirement- 338
3.' Where the land embraced in

a permit is composed of two or
more incontiguous tracts, the per-
mittee should be required first to
choose the tract from which acre-
age for primary lease is desired,

and he should be required to make
his entire selection for a lease,
insofar as possible,' from the
chosen tract. When the area of
the chosen tract is exhausted the
permittee should be required to se-
lect any additional -acreage ' to
which he is entitled from the per-
mitted tract nearest thereto, tak-
ing first the portion thereof near-
est to the first chosen tract. If
the permittee is entitled to lease
for additional acreage after two
tracts have been exhausted, he
should be required to select such
additional acreage from the tract
second nearest to the first chosen
tract, then from the tract third
nearest, and so forth …-_- _-_ 338

Mining Claim.
See Homestead, 6-10.

Penerally.

i. Instructions of July 21, 1932,
in regard to mining claims on
the public domain (Circular No.
1278) ___ ___ _134

2, An application for a home-
stead entry which excludes an al-
leged mining claim from a legal
subdivision and requests a segre-
gation survey without disclosing a
basis for the segregation is merely
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Generaly-Continued.
an application for indefinite frac-
tions of the subdivision, incapa-
ble of definition in areal extent
and -location, and is not subject
to allowance …_----- _ 47

3. A requested exclusion of a
mining claim from a stock-rais-
ing homestead entry is an admis-
sion by the entryman of its pres-
ent existence, but not necessarily
of its validity …_-_-__ 47

4. The allowance of an applica-
tion for a stock-raising homestead
entry, in which the applicant re-
quests the exclusion of an unsegre-
gated mining claim, upon condition
that patent would not issue until
a segregation survey should be
made and final certificate con-
formed thereto, is without author-
ity of law and has no legal effect_ 48

5. If a mineral claimant brings
a contest against a regularly al-
lowed homestead entry and uses
an official mineral survey of his
claim as evidence of the existence
of conflict, the survey is not con-
clusive as to the location of his
claim and the entryman has the
right to impeach it in the Land
Department, if not made in ac-
cordance with the law and regula-
tions or if it is fraudulent or er-

6. The allowance of a mineral
entry for, land embraced within a
stock-raising homestead entry,
though the latter may be voidable,
is contrary to well settled rules,
and it is unnecessary to disregard
them in order that the mineral
claimant may bring a contest to
an issue against the stock-raising
entry ___-- ___------ ___--

7. The fact that the records of
the Land Department show that a
tract of public land is free from
claim of any kind is not conclu-
sive that the land has not been
validly appropriated under the
mining laws ___________________

8. A valid mining location, so
long as it is maintained in accord-
ance with the mining law, segre-
gates the land therein from the
public domain and confers an ex-
clusive possessory right upon the-
locator _------ _____--____-__

9. When a homestead entry is
allowed upon the faith of an affi-
davit by the homesteader that the
land is not occupied or appropri-
ated under the mining laws, the
burden of proof will be upon one

48

48

47

47

Mining Claim-Continued.
Generally-Continued.
claiming adversely under an al-;
leged mining location to show that
the entry was not rightfully al-
lowed ______ I------------

10. Where the homestead entry-
man, in his answer to a contest,
disclaims any interest in the
ground within certain mining
claims insofar as they overlap
his entry, and asks for the exclu-
sion of the same from his entry
to the extent of conflict, bhut ques-
tions the extent of conflict al-
leged, the mineral contestant is
relieved of the burden of proving
the validity of his claim, leaving
only the question of the extent
of conflict to be litigated _____

11. Where the plat and field
notes of a mineral survey, of which
the Laud Department takes official
notice, prisea faoce establish a
conflict between a mining clain
and a homestead entry, such evi-
dence will be regarded as conclu-
sive unless successfully impeached_

12. Applications and proofs of
a homestead entryman are er
parte, not adversary, and if he
misrepresents the facts which it
is his duty to disclose and obtains
a patent based thereon, when there
was a preexisting valid mining lo-
cation on the ground, he may be
declared a trustee for the benefit
of the locator at the suit of the
latter ___--_--____---_I___--_

13. Where expert opinion evi-
dence conflicts as. to whether the
deposits of sodium borates in ques-
tion were natural evaporation
residues dissolved in and accumu-
lated by surface ground-water
drainage or were hot springs prod-
ucts of fumarolic type, and such
opinions are no more than theory
and assumption and no way
proved, if the adoption by the De-
partment of the more plausible and
probable theory would run counter
to the conclusion of eminent sci-
entists on a highly technical ques-
tion, and subject a mining claim-
ant to the probable loss of all ben-
efits from his explorations and
development at large cost made on
the faith of an opposing theory,
the Department will adopt the lat-
ter theory in disposing of the
case…--- _-_-_______-_-_--

14. An agricultural application
for a fractional part of a legal
subdivision of land classified as
agricultural will not be allowed

.:643a
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where the remaining part is cov-
'ered by a surveyed mining claim
'for -which no application for pat-
'ent has been filed, unless the agri-
,cultural applicant submits a satis-
ffactony -afftdavit, corroborated by
iweo vwitnesses,: showing that the
'land within -the mining location is
in fact mineral in character, or
following an adjudication that the
-mining claim was valid from the
*evidence adduced in a contest pro-
'ceeding between the agricultural
-and mineral claimant, as pre-
scribed in sections 101, 105-108,
of the General Mining Regulations_

15. Where, following contest
duly allowed, an entryman with
notice of such contest does not
meet and respond to its allega-
tions, but relinquishes to the
United States, such action must
be taken as a confession of the
truth of the charges, and -the con-
testant is under ' no burden to
prove such facts as would entitle
his opponent to a segregation sur-
vey; but as between the Govern-
ment and the mineral claimant
there is no presumption that the
mining claim is valid_ … --------

(16. While the existence of valu-
able timber on a mining claim,
though in a national forest, in no
way qualifies the locator's rights
under the mining law if he has a

* -valid claim, it is a proper element
for consideration in determining
the weight and credibility to be at-
tached to the testimony in deter-
mining the character of the land;
and the fact that the tract con-
tains some valuable timber and
timber that will grow into value,
supplies an additional reason for
clear and convincing evidence that
the land is valuable for mineral

'before title should pass from the
United States … __-_-___-____

17. Failure to record a notice of
-desire to hold an oil shale placer
mining claim in accordance with
the provisions of the act of May
18, 1933 (48 Stat. 72), does not,

-fpso facto, work a forfeiture, but
it is necessary, in order to termi-
nate the claim, following failure

- to comply with the legal require-
ments, -that -there be on behalf of
the United: States at least some
iformn of challenge of the valid
.existence of the daim_ _-_-___
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171/2. One who is granted per-
mission to drill a test well under
the provisions of section 13 of the
Oil and Gas Leasing Act, who does
not at the time disclose that he is
a claimant under the placer mining
laws, is estopped from afterwards
making such claim _____-______

Annual Assessment Work.
18. Instructions of May 25,

1933, suspending annual assess-
mnent wo-k on mining claims.
(Circular No. 1300) … ___-_-_

19. Instructions of May 24,
1934, regarding suspending annual
assessment work on mining claims;
act of May 15, 1934. (Circular
No. 1825)… … -----------

Coowners.
20. A coowner who relocated a

mining claim, whether with the
acquiescence of the other cuowners
or not, does so in derogation and
not in affirmance of his own- pre-
vious estate in the prior location,
and will not be permitted to in-
clude in his estimate of the value
of the improvements required as a
condition precedent to patent any
of time labor done or improvements
made by the original location---

21. The fiduciary relationship
between cotenants of a mining
claim is not terminated by the
relocation of the claim by one co-
owner unless there has been an
abandonment, or, by reason of
laches, the relocation has become
immune from attack by the ad-
verse possession law of the State
in which the claim is situated-_

22. While a relocation of a min-
ing claim made for the purpose
of closing out coowners is ques-
tionable, the safer procedure be-
ing by forfeiture under the mining
statute, yet it is valid at law,
subject, however, to the equities
of the cotenants … _-_____-______

Discovery.
23. The mere making within a

period of several years geophysical
examinations to determine the
structure of an 'area including an
oil placer to which claim is as-
serted, and endeavors to induce oil
companies to employ their finan-
cial resources in drilling further
test wells on the claims, do not
constitute diligent prosecution of
work- within the meaning of the
mining laws _-- ______----
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24. In support of an application
for mineral patent to two oil
placer claims, the evidence
showed the drilling of three wells
from 1916 to 1923 to stratums of
sand in which showings of consid-
erable gas and water were en-
countered, but as to which no
tests of production were made and
the wells were abandoned and all
drilling discontinued until, 1930,
when the mineral claimants, under
provisions of the leasing act of
February 25, 1920, obtained per-
mission to drill a test well to
deeper sands, in which oil and gas
in commercal quantities were en-
countered. Held, That the min-
eral claimants did not rely upon
the alleged discoveries in the
three wells first mentioned, but
realized the need of further tests
and accordingly drilled to deeper
sands, and that the placer loca-
tions were invalid for.lack of dis-
covery…_____-…_ I _- _ 601

241%. In the proof required in
oil and gas claims, geologic infer-*
ences cannot be allowed to prevail
over the results of actual tests
made of the sand penetrated …-__- 166

Location.

See 25-35, ianfra.

Lode or Placer.

25. A deposit of high calcium
content, especially valuable for the
burning of lime and the manufac-
ture of Portland cement, that ex-
ists in lode form with well-defined
walls and in such quantity and
situation as to render it economi-
cally practical to mine and devote
to commercial uses, is subject to
location as a lode or vein under
the mining law -- __-_-__-___-

26. The test to be applied to
determine how mineral deposits
should be secured under the min-
ing law is the form and character
of the deposits, that is, if they
are in veins or lodes in rock in
place they must be located as lode
claims, but if they are loose or
scattered throughout the ground
they are then subject to location
only under the placer mining laws.
Webb v. Asmeerican Asphanltm Oom-
pany (157 Fed. 203) _-_-_-___

27. Where deposits of coleman-
ite and ulexite have been located
as placer upon reliance upon a
practice in the Land Department

80
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to permit the patenting of lands
containing such minerals solely as'
placer locations, the placer claim-
ants should not have their rights
assailed because the deposits
might more appropriately be
deemed lode in form and charac-
ter… -----------------------_ I_--_ 158

28. Sand and gravel which can
be extracted, removed, and mar-
keted at a profit, obtained from
land that has been duly located as
a placer claim, may be disposed of
for use not only onl Federal aid
highways but for other lawful pur-
poses… -- …--- __------------ 294

29. In an application for placer
mineral patent, the evidence in
support thereof, adduced at a
hearing called, consisted of little
more than the finding of s few
fine colors of gold and some black
sand in soil and disintegrated bed-
rock on slopes and high lands, and
the principal witness for the appli-
cant admitted that 89 pans from
15 holes on the land showed only
a fraction of a cent in gold per
cubic yard. Held, That this show-
ing does not justify the conielu-
sion thlat there are valuable depos-
its of mincral tupon1 the surface of
the claim, within the purview of
the statute …--------__ 306

30. It is well settled that a
placer discovery will not sustain
a lode location, nor a lode discov-
ery sustain a placer location, and
a fortiori, a mere possibility of a
lode discovery will not sustain a
placer claim…8--- __-- 306

Mill Site.

31. A mill site appurtenant to a
lode is a "location" under the
mining laws of the United States_ 251

32. The statute is silent as to
the manner of locating mill sites+.
but it is not unreasonable to sup-
pose that a location thereof should
be made substantially as in the
case of a mineral claim; and this
is recognized as the usual prac-
tice in the Department and in the
courts… _…_--- -- 251

33. Neither the execution nor
posting of a notice of location of
a mill site is necessary to the in-
ception of a right thereto under
the mineral-land laws of the,
United States, it being sufficient
that the land embraced within the
mill site is used in good faith in



646

Mining Claim-Continued.
Mill Site-Continued.

connection with bona ftde mining
and milling purposes, coupled with
a bona fide attempt to survey it
and mark its boundaries_______

34. Mill sites come within the
prohibitions of the act of May 27,
1908 (35 Stat. 317, 365), forbid-
ding further location of claims un-
der the mineral-land laws of the
United States in Mount Rainier
National Park, but excepting from
this inhibition rights theretofore
acquired in good faith under said
mineral-land laws …__-_-___

35. Where a mining company, in
good faith, made use of land with-
in the Mount Rainier National
Park for a mill site in comnection
with bona fide mining operations
and was prevented from surveying
and marking its boundaries by
agents of the United States, prior
to the passage of the act of May
27, 1908, it acquired a right, under
the proviso to said act and the
amineral-land laws of the United

* StaItes, to the land as a mill site
claim, the act *of May 27, 1908,
while forbidding future location of
mining claims within the park
area, excepting from this inhibi-
tion rights theretofore acquired
in good faith under the mineral-

. land laws of the United States_

Marketability.

36. In the solution of the ques-
tion whether lands containing a
given mineral substance are sub-
ject to location and purchase un-
der the mining laws, the test is
the marketability of the product,
which test has been consistently
applied by the courts-------

Sand ' and 'Gravel.

See Higwayse, Federal Aid.
37. No logical reason appears

for discriminating between depos-
its of sand and gravel, if market-
ablb at a profit, and other low-
grade deposits of wide distribution,
used for practically the same or
similar purposes, which meet this
test …----------------…---- ---

38. Sand and gravel which can
be extracted, removed, and mar-
keted at a profit, obtained from
land that has been duly located
as a placer claim, may be dis-
posed of for use not only on Fed-
eral aid highways but for other
lawful purposes -------- _---
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Moratorium Act, April 1, 1932.
See Recamsation, 2.

Mount McKinley National Park.;
1. The act of June 30. 1932 (47

Stat. 446), contains no express
provision under which transfer of
any of the funds appropriated for
the Alaska Road Commission may
be made to the appropriation for
national park roads within a na-
tional park… ___-__-_-_-__

2. From the terms of the act of
February 17, 1933 (47 Stat. 820),
making appropriation for the
Alaska Road Commission for the
fiscal year 1934, it is clear that
no portion of the funds thereby
made available may be used for
maintenanced work on a road
within a national park in Alaska,
since such funds are required to
be expended under the provisions
of the act of June 30, 1932 (47
Stat. 446), the terms of which are
not intended to apply to roads
within national parks, nor to re-
late to the use of appropriations
specifically made for the eonstruc-
tion and maintenance of roads
within national parks … _ ___

3. The projects of the Alaska
Road Commission and the roads
and trails in national parks are
included in the general classes
enumerated as " public works " in
the act of March 20, 1933 (48
Stat. 8), continuing in force sec-
tion 317 of the Economy Act, ap-
proved June 30, 1932 (47 Stat.,
382, 411), which section provided,
with certain qualifications, that
" not to exceed 12 per centum of
any appropriation for an execu-
tive - department * * * may be
transferred, with the approval
of the Director of the Budget, to
any other appropriation * * *

under the same department, to be
used for public works." Such leg-
islation would seem to supply
authorization for transfer to the
appropriation for roads and trails
in national parks some portion of
the sum appropriated for the De-
partment of the Interior for the
fiscal year 1934 …-____-___-_

Mount Rainier National Park.
See Mining Clais, 34.

National Forests.
See National Monuments, 1.
1. Instructions of May 4, 1933,

mining locations in Prescott Na-
tional Forest (Circular No. 1298)_
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National Forests-Continued.
2. In an exchange of lands in

national forests under the terms
of the act of March 20, 1922 (42
Stat. 465), as amended by the act
of February 28, 1925 (43 Stat,
1090), a relinquishment- to the
United States under the provisions
.of the act of June 4, 1897 (30
Stat. 36), with- no application for
other lands in lieu thereof, leaves
the transaction incomplete and
does not pass clear and complete
title to. the base lands to the
United 'iStates, equitable rights
therein remaining in the profferer

3. Before the United States will
consummate an exchange of lands
in national forests, it must be
fully satisfied as to the title to
the land relinquished, and accord-
ingly will require that the ab-
stract of title submitted be ex-
tended, where necessary, to show
good title at date of acceptance--

National Industrial Recovery.
S e e Government Contracts;

Homesteads, subtitle " Subsist-
enoe";; Nfational Parks, Buildings
and Reservations;- Public Works
Administration.

National Monumients. :

- See Nafional Parks, Buildings,
and Reservations.

1. Executive Order No. 6166
(dated June 10, 1933, effective
60 days later), issued under au-
thority of the act of March 3,
1933 (47 Stat. 1489), which,
among other things, transferred
administration of national monu-
ments located in national forests
from the Dbpartment of Agricul-
ture to the Office of National
Parks, Buildings and Reservations,
contained the proviso, " except
that where deemed desirable there
may be excluded from this pro-
vision any * * * reservation
which is chiefly employed as a
facility in the:work of a particular
agency." Held, That in the ab-
sence of any action taken regard-
ing this proviso during the 60-
day period following June 10,
1933, the order became effective on
August 10, 1933, and the status of
this agency and others within the
scope of the order became crystal-
lized, so that subsequent changes
could be effected only through
further action by the President
or Congress …_

.:- -- -- --:. -: -- :

36

36

314 1

647

National Parks, Buildings, and
Reservations.: i -Pagea

See National Monuments, 1.

* Generally.

1. The Secretary of the Interior,
as such,* is without authority to
approve. and make effective plans
submitted by the Director of the
Office of National Parks, Buildings,
and Reservations, for changing
the hours of labor from 30 to -40
per week, upon work in -National.
Parks, within the scope of the
Federal Emergency Administration
of Poblic- Works, his authority in
this connection being that con-
ferred upon him. as head of the
Federal Emergency Administra-
tion of Public Works … ______ _ 328

' 2. Nothing in the :National In-
dustrial Recovery Act or the regu-
lations adopted to. give it effect
forbids payment by Government

-check for work performed with
funds granted- by the Federal
Emergency Administration of Pub-
lic Works; but where, owing to
difficulties in the way of cashing
checks, such method of payment
would work a hardship, the pur-
pose of the regulations would
seem to require payment.in cash_ 328

Carlsbad Caverns.

3. By the terms of the act of
August 1, 1888 (25 Stat. 357), the
sanction of Congress is necessary
to a purchase of land or its con-
denmation on the part of the
United States, and that body has
not authorized the Secretary of
the Interior to thus' acquire prop-
erty in connection with the water
system of the Carlsbad Caverns
National Park _____-____-_-__

4. Under the provisions of :Sec-
tion 203 of the National Indus-
trial Recovery Act, the Adminis-
trator of Public Works, or such
other agency as the President may
designate or create, is vested with
authority to acquire by purchase
or the exercise of eminent domain
real or personal property in con-
nection with the construction of
any project coming.within the pur-
view of the Federal Emergency
Public W o r k s Administration.
Held, that in the exercise of this
authority, the Administrator of
Public Works is authorized to ac-
quire private property and a right-
of-way in connection with the wa-
ter system of the Carlsbad Cav-
erns National Park, in the absence

282
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Reservations-Continued.
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of some other agency designated
by the President under the Nation-
al Industrial Recovery Act______

Donations.
5. In view of the provisions of

the act of March 5, 1917 (39 Stat.
1106), forbidding, under penalty,
the receipt by any Federal officer
or employee of any salary in con-
nection with his services as such
officer or employee from any source
other than the United States Gov-
ernment, except as may be contrib-
uted out of the treasury of a
State, county, or municipality, the
National Park Service is without
authority to accept a donation of
money conditioned upon its appli-
cation to the salary of one of its
employees… _____--_----- __-_-_

6. In accordance with well es-
tablished principles -of statutory
construction, the act of June 5,
1920, permitting donations in aid
of national parks, and the act of
March 5; :1917, forbidding Federal
employees receiving other than
Government salary for Federal
services, should both be given op-
eration, the two acts not being un-
avoidably incompatible, and repeal
by implication not being favored
in law __ _ --_-_-_-_-_

Employees; Park Police.

See Wages asdd Hours of Labor,
4, 5.

7. The order of the Secretary of
the Interior of August 23, 1933,
requiring that all work performed

-.with funds granted by the Federal
Emergency Administration of. Pub-
lic Works shall be subject to the
labor policies and wage require-
ments prescribed by said organiza-
tion, embraces work performed in
national parks, whether under con-
tract or by the Government's own
forces. --- _-- ___.__ _____

S. By subsection (b) of section
3, Article II, Circular No. 1, it is
provided that, if work is located
at points remote and inaccessible,
40 hours' work -in one week shall
be permitted after it is determined
by the State Engineer (P. W. A.),
prior to advertisement, that the
work is remote and inaccessible;
and this regulation vests author-
ity in the State Engineer -(P. .W.
A.) for determining whether 40
hours shall constitute a week's
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National Parks, Buildings, and
Reservations-Continued.
Employees; Park Police-Con.

work on any designated project
with authority lodged in the Fed-
eral Emergency Administration of
Public Works to modify such regu-
lation …_ ==_ _ ---------

9. To be legally effective, a
change front or waiver of -the
statutory 30-hour work week pre-
scribed by the National Industrial
Recovery Act and the Federal
Emergency Administration of Pub-
lic Works, as applied to national
parks, must be authorized by offi-
cials of the latter organization
or the State Engineer (P. W. A.),
in such persons residing the duty
of determining whether it is im-
practicable or infeasible to do the
work required on the 30-hour week
basis or to substitute therefor the
40-hour week authorized in Circu-
lar No. 1 and the rules and regu-
latious aipproved August 9, 1933g.

10. No statutory authority exists-
for the imposition of dnes upon
members of the United States Park;
Police who violate the park regu-
lations imposed to govern their
conduct, and no particular regu-
lations are prescribed, violation of
which shall constitute a punish-
able offense …- ------…

11. The "charge and control"
of the park police authorized by
the Executive order of June 10, -

1933, to give effect to the act of
March 3, 1933 -(47 Stat. 1517),
includes the power of appointment,
with its incident, the power of
suspension and removal, but does
not include the power to fine, such
power not being incident to the
power of appointment …_- ___

12. The ordinary and reasonable
interpretation of the act of July
1, 1898 (30 Stat. 570), makes it
one relating to the admission of
the public to park grounds, their
conduct therein, and the extent of
supervision over such grounds in
that connection, and not to polic-
ing. It supplies no warrant for
assessing fines against the mem-
bers of-the park police force for
offenses -against the regulations .
peculiar to them as members of
that force …_-- __-- __-- _--

Injury to Property.

See Claim for Damage, 1.
13. An employee of the United

States, in the course of employ-
ment for and on behalf of the
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United States, negligently caused
injury to the automobile of a pri-
vate citizen lawfully in the Platt
National Park, Oklahoma, the dam-
age amounting to $8.45. Held,
That a claim for this amount,
under the circumstances. shown,
comes within the scope of the act
-of December 28, 1922…----- 287

14. The scope of the act of De-
-cember 28, 1922, does not' embrace
claims for personal injury, but

: only claims *for damage- to or loss
-of privately owned property---- 287

15. By the terms of the act of
December 28, 1922 (42 Stat.
1066), the head of an Executive
'Department of the United Stntes --

Government, acting on its behalf,
is authorized to " consider, ascer-
tamn, adjust, and determine any
claim accruing after April 6, 1917, 
on account of damages to or loss 

,of privately owned-property, where
the amount of the claim does not
exceed $1,000, caused by the negli-
genes of any officer or employee
of the Government acting within
the scope of his employment ";
the amount found due to be cer-
tidied to Congress as a legal claim -

for payment. but no claim to be
considered unless presented within
one year from the date of its
accrual… __-- __---- _-- ___:- 300

16. An employee :of the United
States, in the course of. employ-
ment for and on behalf of the
United States, negligently caused.
injury to the private automobile
-of a private citizen lawfully upon
the public highway, the damage
amounting to $275.76, to cover
repairs. Held, That- a claim for
this amount, under the circum-
stances shown, comes within the
scope of the act of December 28,
1922 _ _ _ _ _ _ _ _ _

17. Under the terms of the act:
-of December -28, 1922 (42 Stat.
1066), an injury is cdmpensable

-only if it was caused by the- negli-
gence of an officer or employee of
the United States while acting
within the scope of his employ-
ment __--_--_--__--__--___

18. In order to warrant a re-
covery of damages under the act
-of December 28, 1922, it must be
-established that there was a
breach of duty which was the effi-
cient cause of the accident result-
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National Parks, Buildings, and
- Reservations-Continued.
Injury to Property-Continued.
ing in damage, and that the claim-
ant himself did not neglect any
duty which, if performed, would
have prevented the accident __

19. A motorist following an-
other Vehicle along the highway
must keep- his automobile -under
such control and at such a dis-
tance behind -the leading vehicle
as will enable him to cope with
the exigencies -of ordinary travel
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Office- of.
See National Monuments, 1.
20. The act of March 1, 1919.:

(40 Stat. 1269), in express terms
gives to the Public Buildings Com- -

mission control of the allotment
of spact in buildings leased by the
United States as well as in pub-
liely owned buildings, and by Ex-
ecutive*- Order No. 6166, promul-
gated June' 10, 1933, all functions
of this Commission were trans-
ferred to the Office. of National
Parks, Buildings and Reserva- 
tions…--- -------------------- 324

21. The Director of National
Parks, Buildings . and Reserva-
tions, :by virtue of authority con--
ferred upon him by Executive or-
der of June 10, 1933, succeeds to
the authority originally conferred
by Congress upon the commission-
ers empowered to sell and convey

-lots of the Government in the Dis-
trict of Columbia, insofar as au-
thority to convey -title on behalf
of the United States is concerned,
including execution of a- quitelaim -

deed _______--___--_--_______- 319
22. Request having been made

by the ostensibly proper parties,
-the United States, by duly consti-
tuted agent, is warranted in exe-
cuting a quitclaim deed to real
property which, in 1794, with
good title thereto, it sold to pri-
vate parties, through its commis-
sioners empowered to do so, and
was paid in full, the deed, if exe-
cuted and delivered, never being -

recorded, leaving record title to
the property staniding in the
name of the United States … -… 319

Raker Act.
23. T h e authority conferred -

upon the Secretary of the Inte-
rior by section '4' of the act of De-
cember 19, 1913, commonly called
the Raker Act, requiring his ap-
proval of plans and specifications
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in connection with the proposed
construction of reservoirs, dams,
power plants, and kindred struc-
tures of permanent character in
national parks in the State of
California, does not include au-
thority to attach to the procedural
permit a condition that electric
power developed at a dam site
within the park shall, upon de-
mand, be made available to the
Government, at cost, for use in
such park--. _ _ __-___

Yosemite.
24. The basis and extent of the

jurisdiction of the United States
Government over privately owned
lands within the Yosemite Na-.
tional.Park are established by the
act of October 1, 1890 (26 Stat.
651) act of February 7, 1905
(33 Stat. 702); act of June 2,
1920 (41 Stat. 731) ; California
Laws of 1919, chapter 51 _

25. The power of policing pri-
vately owned lands within the ex-
terior boundaries of the Yosemite
National Pnrk is incident to the
cession of exclusive jurisdiction
over said lands made to the Fed-
eral Government by the State of
California, no exception as to ju-
risdiction over privately owned
lands being made in said cession-

26. Under the act of June 2,
1920. (41. Stat. 731), and regula-
tions issued pursuant thereto,
there are provisions for proper con-
trol of unsanitary conditions, dis-
'orderly conduct, the carrying of
firearms, keeping of domestic ani-
mals, etc., on privately owned
land in Yosemite National Park_

Navigable Waters.
See Arkansas River Islands; Ri-

parian Rights, 3.

Negligence.
see Claim for Danmage; National

Parks, Buildings, and Reserva-
tiors, 13-19.

Newell, South Dakota, Lots.
1. Regulations of November 20,

1933, governing sale of lots within
Belle Fourche. Project (Circular
No. 1315)… _- - -- - - __-- ----

New Mexico.
See School Lands; Timber and

Tiaber Sale, 1, 4.
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New Mexico-Continued.
1. Instructions of April 1, 1933,

exchange of lands in New Mexico
under Act of June 15, 1926 (Cir-
cular No. 1295) --------- ____

Nonmineral Lands.
See Timber and, Timber Sale, 3.
1. Copper and iron veins ex-

posed on the surface of land in-
ducing a surmise that they were
more or less certain indicia of the
presence of valuable copper deposits
in underlying but unexplored for-
mations of limestone are insufli-

- clent to impute a fraudulent intent
to the State to acquire valuable
mineral lands under selections
made thereof under its grant of
nonmineral lands --_ ------

Northern Pacific Land Grants.
1.- Under section 9-'of -the act

of June 25, 1929, it is -provided:
"That the Secretary of the In-
terior is: hereby directed to with-
hold his. approval of the adjust-
ment-of the Northern Pacific land
grants- under the act of July 2,
1864,- and the joint resolution of
May 31, :1870, and other'acts re-
lating -thereto; and he is also
hereby directed to withhold the:
issuance of any further patents
and muniments of title under said
act and the said resolution, or any
legislative enactments -supplemen-
tal thereto, or' connected there-
with, until the suit or suits con-
templated by- this act shall have
been finally determined ":: Held,
That in the, light afforded-. by the
legislative history of the Northern
Pacific land grants, and in view
of pending litigation in the courts,
said section must be interpreted
as requiring the Secretary of the
Interior ;to withhold all patents
for lieu lands otherwise issuable to
the Northern Pacific Railway
Company under the: provisions of
the act of March 2, 1899, until
the determination of the litigation
authorized in the 1929 act.___

Notice.
See Contest, 1, 2.

Occupancy.
See Indians and Indian Lands,

36. '

Office Space Allotment.
See Public Buildings.
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Officers and Employees.
See National Parks, Buildings,

and Reservations; Wages and
Hours of Labor.

Oil and Gas Lands-Act of Feb-
ruary 25, 1920.

1. Regulations of October 19,
1932, regarding bonds in connec-
tion with oil leases (Circular
No. 1290) --------- ___

2. Opinion of Secretary of the
Interior, July 12, 1933, in Humble
Oil and Refining Company_____

Generally.
3. One who elects to take an oil

and gas permit is bound by such
election, and rights under the
mining laws which might other-
wise be asserted must be deemed
abandoned .------------ ___

4. A grant by the United States
purporting to convey a quarter
section of public land over which
a railroad right-of-way had pre-
viously been granted under the
act of February. 18, 1888 (25 Stat.
35), carries with: it, in the ab-
sence of further exception or res-
ervation, the entire interest left in
the United {States, so that an ap-
plication by the -railroad com-
pany's successor for a lease, un-
.der the act of May 21, 1930 (46
Stat. 373), of the oil and
gas deposits under the railroad
right-of-way, may not be grantedc

5. Acquiescence by the Depart-
ment in the course of action of
mineral claimants in surrendering,
under the provisions of the Leasing
Act, all but two claims out of 50
located under the provisions of the
general mining law, and retaining
mining title to these two claims
for further development and proof
of validity, did not constitute a
waiver by the Department of the
usual requirements for earning
patent thereto under the general
mining law.---------------- --- -

6. The action of a State in
granting an oil, and gas lease of
lands embraced within an uncom-
pleted school indemnity selection
list is tanta mount to an oil and
gas classification, within the mean-
ing of the act of July 17, 1914 (33
Stat. 509), when the prospective
oil and gas value is confirmed by
the Geological' Survey, or from
other sources ___--- ____-__

7. Where interests in oil and
gas lands comprised within the
public domain, whether operating
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Oil and Gas Lands-Act of Page
February 25, 1920-Continued.
Generally-Continued.

agreements or actual permits and
leases, were obtained originally
under the so-called "relief 9sec-
tions " of the Leasing Act, and are
sold, the purchaser acquires the
interest purchased, unless it be
an interest in a prospecting permit
under section 19 of the Leasing
Act, free from any charge under
the acreage. limitations of section
27, and this whether the holder.
of the interest conveyed was an
original holder or an assignee---- 371

8. An application for patent to
an oil placer claim based upon a
discovery of oil in a certain well
thereon must be rejected, where
the well was drilled under the au-
thority of an oil and gas pe!imit:
granted under the Leasing Act of
February 25, 1920__ - _-- 165

See Mining Claim, subheading,
"Discov'ry."

Section 13.

9. Regulations of July 15, 1932,
extension of time on oil and gas
prospecting permits, under act of
June . 30, 1932 (Circular No.
1277) __ ---------------

10. Instructions of January 31,
1933, assignments, etc., of inter-
est in oil and gas prospecting per-.
mits --------------------------

11. Instructions of March 2,
1933, abandonment of wells on oil
and gas prospecting permit lands
(Circular) ___----__ --____

12. Regulations of January 5,
1934, revising oil and gas form
of permit (Circular No. 1316)___

13. Regulations of March 29,
1934, governing simultaneous. ap-
plications for oil and gas pros-
pecting permits (Circular No.
1320) __--__--_--_ -------- ____

14. Regulations of July 31,
1934, to govern assignments of in-
terests in oil and gas permits (Cir-
cular No. 1331) __-_ -_ -_

15. Under the Department's in-
structions of May 1, 1924, lands
located within one mile of the ex-
terior boundaries of Naval Petro-
leum Reserves Nos. 1 and 3 are
not subject to filing under section
13 of the act of February 25,
1920 (41 Stat. 437) __

16. The fact that there are in-
stances where oil and gas permits
under section 13 of the act of
February 25, 1920, have been er-
roneously granted in the past, sup-

7
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Oil and Gas Lands-Act of Page
February 25, 1920-Contllinued.

Section 13-Continued. .

plies no justification for later simi-
lar erroneous action ------- 313

17. An application for an, oil
and gas prospecting permit under
section 13 of the act of February
25, 1920, is, in effect, a mere
request that a license be granted
-and confers upon the applicant no i
interest in the lands or the min-
eral deposits therein ___-__5_5_ 333

18. Neither the Leasing Act of
February 25, 1920, nor the regu-
lations issued thereunder, give ex-
*elusive segregative effect to an ap-
plication for a prospecting permit,
-and a permittee, in default under
the regulations, resulting in can-
cellation of his permit, but able
to show substantial equities, may,
-upon proper application, have his
permit reinstated, to the exclusion
-of the claims of mere permit
applicants_. …… ____-_____-__-_ 333

19. The basic conditions author-
izing the grant of a prospecting
permit under section 13 of the Oil
and Gas Leasing Act are that the
deposits belong to the United
States and the land applied for
is not within the geologic struc-
ture of an oil and gas field, and an
-application under this section is
inconsistent and incompatible with
a vested right to the oil and gas
deposits under the Mining Law by
virtue of the- discovery of valuable
deposits of oil thereon _…_ …_- 166

20. The term " producing oil or
-gas field ", as used in section 13
of the Leasing Act, must be con-
strued to include areas in which
there has been production and
-which will continue to produce oil
-or gas, and the fact that there
has been a cessation of production
and abandonment of wells in a .
given field is not of itself sufficient
to warrant a redefinition of the
-structure or the revocation of the
classification of the field in the
absence of a proper showing per-
-suasive that the area does not in
-fact contain valuable deposits of
-oil or gas ___--_____--__-__- 192

21. Where Federal oil and gas
-permits and leases are held di- -

rectly under sections 13 and 14 or
17 of the Leasing Act, they are
subject: to the acreage limitations
-of section 2T and remain so in the
hands of a purchaser from the -

*original holder _-_-__-_-_- 372

Qil and Gas Lands-Act of Page
February 25, 1920-Continued.
Section 13-Continued.

22. The common law rule which
declares a deed to one that is dead
at the time of its execution to be
a nullity is subject to exception,

.and, assuming that the rule ap-
uplies to oil and gas prospecting
permits as well as to deeds, it is

-within the exception where the
Department issues a permit to an
applicant knowing him to be dead
at the time and where the, inten-
tion was by the formal use of his
name as permittee to confer rights
upon existing persons who are to
succeed to his property…________- 150

23. While an applicant for an,
oil and gas prospecting permit
acquires no property right by vir-
tue of such application that he can
transmit or that can pass to
others on his: death, yet nothing
contained in the Leasing Act or. in
any other law prevents the Secre-
tary, in -the :exercise of his dis-
cretion: and in the absence of a
valid intervening .claim, from rec-
ognizing that :the deceased appli-
cant was entitled to such equitable
consideration as would warrant the
granting of a permit to those
who would succeed to or have an
interest in his property…_______- .150

24. In the absence of any ad-
verse claim, irregularity in the -

showing as to citizenship of an ap-
plicant for an oil and gas pros-
pecting permit at the time the per-
mit was granted may be waived
-by the Department and such irreg-
ularity cannot be -taken advan-
tage of by a subsequent applicant
nor will a failure to comply with
the law which is apparent from
the records be ground for protest- 150

25. The issuance through over- -

sight of an oil and gas permit for
prospecting land within a produc-
ing oil field will not compel a sub-
sequent erroneous classification of
the field and the granting of an-
other permit for prospecting other
lands on the structure … __- __- 192

26. Where interests in Govern-
ment lands are in the form of
agreements held by a corporation
organized for the operation, drill-
ing, or production of lands held by
others under oil and gas prospect-
ing permits, such interests pass,
by a sale thereof, uninicumbered
by the acreage limitations of sec-
tion 27 of the Leasing Act of
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February 25, 1920-Continued.
Section 13-Continued.

February 25, 1920 (41 Stat. 437),
as amended, since such agreements
create only a potential interest in
any oil or gas which may be. dis-
covered, which interest may be d.-
vested if the agreement is canceled
or forfeited prior to the discovery
of oil or gas and the resulting
issuance of a lease … ___ 387t

27. One who elects to take an
oil and, gas permit is bound by
such election, and rights under the
mining, laws which might other-
wise be asserted must be deemed
abandoned… -_- 166

28. Where an oil and gas pros-
pecting permit was granted prior
to the publication of an applica-
tion for patent to the land under
the Mineral Law, it is the duty of
the patent applicant to contest the
permit and not the duty of the
permittee to adverse the patent
application …------------___- 166

Sections 14 and 17.

See also section 27.
29. Where Federal oil and gas

permits and leases are held di-
rectly under sections 13 and' 14 or
17 of the Leasing Act, they. are
subject to the acreage limitations
of section 27 and remain so in the
hands of a purchaser from the
original holder _- ___-_-_-_

30. The purchaser of interests
in Government lands included
within oil and gas leases held by
others under sections 14 and 17 of
the Leasing Act, will not automat-
ically become entitled to the bene-
fits of the fifth proviso of section
27 of the Leasing Act as amended
by the act of March 4, 1931,
which, under certain conditions,
waives acreage limitations, but
such purchaser must: qualify as
required by Circular No. 1252 ___
- 31. Where Federal oil and gas
permits and leases are held di-
rectly under sections 13 and 14
or 17 of the Leasing Act, they are
subject to the acreage limitations
of section 27 and remain- so- in
the hands of a purchaser from the
original holder _______-____-_

Section 18.

See also section 27. :
32. The class of persons entitled

to the benefit of the exemptions
of section 27 of the Leasing Act

372

371

372
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Oil and Gas Lands-Act of Page
February 25, 1920-Continued.
Section 13-Continued.

is not limited to original claim-
ants under section 18 of that act,
but includes their assignees … ___-. 371

Section: 19.

See also section 27.
33. Where interests in oil and

gas lands- comprised within the
public domain, whether operating
agreements or actual permits and
leases, were obtained originally
under the so-called " relief sec-
tions " of the Leasing Act, and are
sold, the purchaser acquires the
interest purchased, unless it be an
interest in a prospecting permit
under section 19 of the Leasing
Act, free from any charge under
the acreage limitations of section
27, and this whether the holder
of the interest conveyed was an
original holder or an assignee-__ 371

Section 27.

34. Where interests in Govern-.
ment lands are in the form of
agreements held by a corporation
organized for the operation, drill-
ing, or production of lands held
by others under oil and gas pros-
pecting permfits, such interests
pass, by a sale thereof, unincum-
bered by the acreage limitations of
section 27 of the Leasing Act of
February 25, 1920 (41 Stat. 437),
as amended, since such agreements
create only a potential interest in
any oil or gas which may be dis-
covered,, which interest may be di-
vested if the agreement is can-
celed or forfeited prior to the dis-
covery of oil or gas and the re-
sulting issuance of a lease _ -371

35. The purchaser of interests
in Government lands included
within oil and gas leases held by
others under sections 14 and 17 of
the Leasing Act, will not auto-
matically become entitled to the
benefits of the fifth proviso of sec-
tion 27 of the Leasing Act as
amended by the act of March 4,
1931, which, under certain condi-
tions, waives acreage limitations,
but such purchaser must qualify
as required by Circular No. 1252_ 371

36. The class of persons entitled
to the benefit of the exemptions
of section 27 of the Leasing Act
is not limited to original claim-
ants under section 18 of that act,
but includes their assignees ---- 371
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Oil and Gas Lands-Act of
February 25, 1920-Contd.

Section 27-Continued.

37- -The ordinary purchaser of
interests in oil and gas in Federal
lands at a public auction ordered
by a court is not, merely as such,
entitled to that benefit of the ex-
ception in section 27 of the leasing
act permitting ownership of such
interests in excess of the acreage
limitation to be held for a period
limited to two years, but, in-
stead,- title must have come to him.
nolens Voleans 

Rentals and Royalties.

38. Regulations of March 3,
1933, suspension of Iannual pay-
ments of rental under coal, oil,
and/or gas leases (Circular No.
1294) …-- --- --- -- --- --- --

39. Opinion of Secretary of the
Interior, July 12, 1933, in. Humble
Oil and Refining Company ____

40. Instructions of September
12, 1933, governing payment of
rentals and royalties under oil and
gas leases and permits (Order
No. 678) …-- --- -- ----_

Oil Shale Lands.

41. -Executive order No. 5327 of
April 15, 1930, under which cer-
tain oil-shale -lands were tem-
porarily withdrawn for the pur-
pose of investigation, examination,
and classification, constituted a
withdrawal from every form of
claim except' for metalliferous min-
erals, and a permit to prospect
lands within the withdrawn area
for oil and gas was not allowable
as long as the order remained un-
modified or unrevoked by another
Executive order or by act of Con-
gress… ------------------------

42. Failure to record a notice of
desire to hold an oil shale placer
mining claim in accordance with
the provisions of the act of May
18, 1933 (48 Stat. 72), does not,
ipso facto, work a forfeiture, but
it is necessary, in order to termi-
nate the claim, following failure
to comply with the legal require-
ments, that there be on behalf of
the United States at least some
form of challenge of the valid
existence of the claim … _- _

O'Shaughnessy- Dam.
See Electric Power.

Overruled and Modified Cases.
- See Table, page xx.
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Papago Lands.
See Indians and Indian Lands,

36-47.

Patent (Land).
See: Indians enid Indian Lands;

WVwandotte Scrip.

1. Following an adjudication
under section 4 of the act of March
3, 180T (2 Stat. 440), duly ap-
proved by Congress, confirming a
private land claim within the for-
mer Territory of Orleans (now
State of Louisiana), and the land
having been duly surveyed, patent
from the United States may prop-
erly issue in the name of the
claimant, his heirs, devisees, and
assigns, the patent to contain ap-
propriate recitals that it is issued
solely as a muniment of the title
which vested in the claimant _

2. Upon issuance of a land pat-
ent in the name of the original
claimant, his heirs, devisees, and
assigns, the Commissioner of the
General Land Office may deliver
such patent to persons who have
made affidavit that they are the
sole heirs of the original claimant
and that no succession of the
estate of the claimant has ever
been made by them or, their prede-
cessors …-----------------------

3. Where an act of Congress
granting public lands provides for
action by the Secretary of the In-
terior which is equivalent to the
granting of a patent, such action
by him ends the jurisdiction of his
Department __-__-- -4 … -______

4. Suit for cancelation of a pat-
ent will not be advised by the De-
partment of the Interior merely
because the patent was issued in-
advertently; but it must appear
that some interest of the Federal
Government or some person to
whom it is under obligation has
suffered by such inadvertent ac-
tion___-- __--___ ----

5. It has not been authorita-
tively settled that a suit to cancel
a list of lands certified to a State,
if not brought within six years
from the date of certification, or
within six years'from the date of
discovery of fraud, would be barred
by section 8 of the act of March
3, 1891 (26 Stat. 1099), but this
statute has been referred to by
the Supreme Court es showing the
purpose of Congress to -uphold
titles arising under certification
or patent after the lapse of a; cer-
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.Patent (Land)-Continued. Page
tain time, and it has been fre-
quently held. that certification of
lists pursuant to similar grants
is of the same effect as a patent-- 475

6. Theredis marked unanimity of
opinion among authorities that to
overcome the presumption that .a
patent to public land was issued, 
upon sufficient evidence, clear, un-
equivocal, and convincing proof
must be produced, and, in con-

. sideration of the mineral charac-
ter of the land, not only must it
satisfactorily appear that the land
was known mineral land at the
time the patentee's rights would
have otherwise vested, but it must
be more valuable for mineral than
for agricultural or ether purposes. 475

Patent Rights to Invention.
1. Officers and employees of the

Federal Government, except those.
of the Patent Office, are not, by
reason of such service or employ-
ment, precluded from exercise of
the rights of an owner of a patent_ 388

2. Subject to existing law, in-
cluding manufacture and use by
the United States free of charge,
a patent-owning corporation, com-
posed of Federal officers and em-
ployees, may enter into contractual
relations with individuals or corpo-
rations as to the thing patented,
including contracts for its manu-
facture and sale on a royalty
basis…-__-------------------- 388

Per Diem and Travel Expenses.
See Appropriatios, 1, 2.

Petroleum Reserve.
See Arkansas River Islands;

Oil and Gas Lands, Etc., 15.
1. Where, . following establish-

ment by the President of a petro-
leum reserve embracing certain
islands, and the consequent with-
drawal of the land from disposi-
tion, legislation is passed provid-
ing for the disposition of the sur-
face of lands in petroleum re-
serves, and other legislation is
passed providing for the disposi-
tion of oil and gas deposits, no
further bar remains to the dis-
posal of such lands under the
public-land laws, provided appro-
priate reservation is made of the
oil and gas deposits … _…__

Pioneer Irrigation D is.t ri c t,
Idaho. -

See Irrgation District, 2.

222

Pipe. Lines.
See Right-of-Way, 4-7.

,Point Mackenzie Military Res-
ervation.

1. Instructions . of August 1,
1934, relative to restoration to
entry of lands in Point Mackenzie.
Abandoned. Military: Reservation
(Circular No. 1332)_ _--_-_--

Policing.-
See Yosemite National Park; :

Possession. Under Claim of
Right.

See Color of Title, 1, 2.

Potash Lands.
1. A potash prospecting permit

issued for a period of two years
expires, in the absence of statu-
tory provision for extension of
time, at the close of the second
anniversary of the date on which
it was issued … ---- 1

Power Projects and Sites.
See Electric Power, 1-4; Hoetel

Hetchy Power Site.

Practice.
1. Rules of, cited and con-

strued. (Table), page -.
2. Rules of Practice limiting

the time in which appeals may be
taken and motions for rehearing
made are of the greatest practical
importance, being necessary to put
a period to vexatious, litigation
and to secure to the parties liti-
gant the termination of their legal
controversies, and, at least in
cases inter partes1 will be strictly
enforced in the absence of valid
excuse or of circumstances
strongly calling for the exercise
of the directory and supervisory
power conferred upon the Depart-
ment by law _-__-__-_------ 1
: 3. Rule 76 of Practice prescribes
that notice of appeal from the
Commissioner's decision must be
served on the adverse party and
filed in the office of the register or
in the General Land Office within
30 days from the date of service
of notice of such decision ---

4. Bf the act of January 31,
1903 (32 Stat. 790), provision is
made, by subpoena, to compel the
attendance of persons desired as
witnesses 'at hearings 'involving
public4and matters;, but apart
from this, where a 'party :to the,

\
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Practice-Continued.
proceedings is present at such a
hearing, he cannot properly refuse
to testify if called upon, since he
is under the jurisdiction of the
tribunal in charge thereof even
though he may not have been sub-
poenaed- under the provisions of
said act of January 31, 1903, and
therefore not liable to its penalty
for refusal to appear and testify__

5. A defendant in a hearing be-
fore a local land office, after being
called by the Government as a wit-
ness in its 'behalf and submitting
some testimony, declined to fur-
ther testify in that relation and
left the witness stand. Held, that
the testimony so given and the ac-
tion in refusing to answer further
questions and leaving the witness
stand are properly a part of the
record and therefore to be consid-
ered as evidence in the determina.
tion of the case, notwithstanding
that the witness was not sub-

poenaed …___ …_ -----------
6. In a case involving a contest

of parties, or where adverse pro-
ceedings on the part of the Gov-
ernment are opposed by the entry-
man, and testimony has been ad-
duced at a hearing called, it is
not proper to remand the case for
rehearing without first passing
upon the defendant's testimony
and refusal to answer questions-

7. The Secretary of the In-
terior, in the proper exercise of
his supervisory authority, may va-
cate a decision of the General
Land Office and direct a reconsid-
eration of the case by said office,
even though no appeal may have
been taken from its decision
therein .-- - - - - - - - --

Private Land Claims.
1. Instructions of July 11, 1933,

homestead applications for lands
in patented private land claims
(Circular No. 1305)_ ----- …---

2. Following an adjudication
under section 4 of the act of
March 3, 180T (2 Stat. 440), duly
approved by Congress, confirming
a private land claim within the
former Territory of Orleans (now
State of Louisiana), and the land
having been duly surveyed, pat-
ent from the United States may
properly issue in the name of the
claimant, his heirs, devisees, and
assigns, the patent to contain ap-
propriate recitals that it is issued
solely. as a muniment of the title
which vested in the claimant----
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Private Land Claims-Contd. Page
3. Upon issuance of a land pat-

ent; in the name of the original
claimant, his heirs, devisees, and
assigns, the Commissioner of the
General Land Office may deliver
such patent to persons who have
made affidavit that they are the
sole heirs of the original claimant
and that no succession of the es-
tate of the claimant has ever been :
made by them or their predeces-
sors… _--_-- _-- ___-- _--___- 435

4. It is true in general that the
General Land Office has authority
to correct Government surveys
after patent has been issued, and
that courts do not have this right,
but it is without authority to
pass upon the validity and extent
of a private land grant confirmed
and surveyed under decree of the
Court of Private Land Claims, or
to determine the validity of the
decree and survey, its jurisdiction,
after approval of the survey, being
limited to the ministerial duty of
issuing patent, all other matters
being solely within the jurisdic-
tion of the courts -__---_____-_ 608

6. Congress, in the exercise of
its authority over public lands,
by the act of March 3; 1891, cre-
ated the Court of Private Land
Claims, and in sections 7 and 10
of the act empowered said court
not only to determine the validity
of titles but to determine that the
surveys executed conformed to its
decrees, errors made being sub--
ject to correction by appeal__ GOB_ 60S

6. The survey of a private land
claim was approved in 1904, pat-
ent was issued in 1909, and objec-
tion was not made until 1933, al-

: though the alleged deficiencies in
the area of the survey were ap-
parent on the face of it from the
day of its approval. Held, that
consideration of the case could
properly be denied upon the
ground of laches … _-___-_- _- 608

Private Lands.
See Soil Erosion Service.

Proof.
See Homsestead, 15, 16.

Prospecting Permit.
See Oil and Gas Lands, lEte

Public Buildings.
1. The act of February 26, 1925

(43 Stat. 983), vested in the Of-
file of Public Buildings and Public
Parks of the National Capital
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Public Buildings-Continued.
broad powers of maintenance, care,
custody, policing, upkeep and re-
pair of public buildings in the na-
tional capital, but provided that
nothing contained in the act
" shall be held to modify existing
law with respect to the assignment
of space in the public buildings in
the District of Columbia by the
Public Buildings Commission ",
from which it is clear that when
Congress centralized the adminis-
tration and policing of many Gov-
ernment buildings in the Office of
Public Buildings and Public Parks
of the National Capital, it ex-
pressly negatived any intention to
disturb the complete control of
the Public Buildings Commission
over the allotment of space in all
except certain designated public
buildings in the District of Co-
lumbia, vested in the Commission
by the act of March 1, 1919 (40
Stat. 1269) _ ----------

2. Among the duties laid by
Congress upon the Supervising
Architect of the Treasury has been
that of passing upon designs and
estimates of projected public build-
ings, but that official has never
had control of the allotment of
space in the Federal buildings in
the District of Columbia, and
hence neither the newly created
Procurement Division (to which
the Office has been transferred),
the Treasury Department; nor the
Post Office Department, can have
acquired any such power by trans-
fer from the Supervising Architect_

3. The Office of National Parks,
Buildings and Reservations suc-
ceeded to all powers and functions
of the Public Buildings Commis-
sion by Executive Order No. 6166,
promulgated June 10, 1933 ---- __

Public Land.
See Right of Way, 6; Ripa-

rian Rights, 1-4.
1. Land that has been cut off

by avulsion from a tract of land
owned by the United States abut-
ting on a watercourse retains its
status as public land, but one who
has held and occupied it for many
years under claim or color of title
may acquire title thereto under
the act of December 22, 1928, or
under some other applicable pub-
lic-land statute as against one at-
tempting to enter it under the
homestead law _-----_-__
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Public Works Administration.
See Five-oDay Week; Mt. Me-

Rintleyp ational Park; -Soil Ero-
sion Service; Sureties and Surety
Bonds.

1. The restrictions imposed by
the special act of Congress of
February 28, 1929 (45 Stat. 1406),
authorizing the Secretary of the
Interior to employ engineers and
economists for consultation pur-
poses on important reclamation
work, apply only to employment
authorized by that act, and do not
bar the establishment of new or
additional positions in the service
and payment therefor from funds
allotted from the Public Works
fund ___-- __----__--_--__

2. The limitation on salary of
the -consulting engineer of the
Indian Irrigation Service, provided
by the act of February 28, 1929
(45 Stat. 1406), is without appli-
cation to salaries paid from funds
allotted for construction work by
the Administrator of Public Works
from' funds made. available under
the terms of the National Indus-
trial Recovery Act ___-___-_

3. The employment of consulting
engineers in the Indian Reclama-
tion Service, where compensated
from the Public Works fund of
the National Industrial Recovery
Administration, must be in con-
formity with the Executive order
of November 18, 1933, or the Clas-
sification Act of 1923 as amended-

4. Nothing in the National
Industrial Recovery Act or the
regulations adopted -to give it
effect forbids payment by Govern-
ment check for work performed
with funds granted' by the Fed-
eral Emergency Administration of
Public Works; but where, owing
to difficulties in The way of cash,
lig checks, such method of pay-
ment would work a hardship, the
purpose of the regulations would
seem to require payment in cash.

Puerto Rico.
1. The Cattle Contagious Dis-

eases Act of February 2, 1903,
authorized the Secretary of Agri-.
culture to take measures to have
inspected: cattle entering. United
States territory from foreign coun- -.
tries or from one State or Terri-
tory to another, and further pro-
vided that animals thus inspected
might be transported into -any
State or Territory without further
inspection under other authority.
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PVuerto Rico-Continued. Page

An act of the Legislature of Puer-

to Rico, approved April 23, 1931,
provided that before bovine cattle

should, be permitted to enter the
island they, must be subjected to

a tuberculin test. Held, That the

act of the Puerto. Rican Legisla-

ture is valid and enforceable only

as to .cattle which have not been

certified and inspected under

authority of the Secretary of Agri-
culture … - - __ ____-__ 599

2. Section 9 of the Organic Act

of Puerto Rico, in providing that
"the statutory laws of the United

States not locally inapplicable
* 8~ * shall have the same

force and effect e * * as in

the United States ", reserves para-
mount power of legislation to Con-
gress and limits the power of the

Puerto Rican legislature to the

enactment of legislation which
does not conflict with acts of
Congress and the Constitution of

the United States, and from this
it follows that where acts of Con-
gress conflict with acts of the

Territorial Legislature, the former
must prevail… _ __ --------- 599

Quinaielt Indian Reservation.
See Indians and Indian lands,

6-8.

Railroad Lands.
See Right of Way, 8-10o

Raker Act.
See National Parns, Buildings

and Reservations, 23.

Reclamation.
See Governmnent CUontracts;

Homestead, 19; Indian Irrigation
Projects; Irrigation District, 1, 2.

Generally.
1. In the construction of public

works, a contract by the Govern-

ment for an entire structure is

valid, even though funds are not

at the time available for its com-
pletion, if in the contract it is
provided that in the event the

necessary allotment or appropria-
tion of funds for completion of the
structure should not be made,
the Government is to be released
from all liability due to such
failure of allotment or appropria-
tion… ___ I ------

2. The moratorium act of April

1, 1932, which afforded temporary
relief to water users on irrigation
projects constructed and operated

432

Reclamation-Continued.
Generally-Continued.
under the Reclamation law, being
a relief act, should be liberally
construed, and when so construed,
sections 1 and 2 thereof, which are

descriptive of the two large bodies
of water users, namely, organiza-
tions and individuals, include the
nonconsenters on the Garland Di-
vision t of the Shoshone project,
Wyoming, and on other projects-

Construction Charges.

3. The common object of the acts

of April 1, 1932, and March 27,
1934, being the relief of settlers
on reclamation projects by extend-
ing the period of payment of con-
struction charges, such legislation
should receive a liberal construc-
tion and the two acts be consid-
ered in parn materiare …=__

4. Although the act of April 1,
1932, for the relief of water users
on irrigation projects of the Recla-

mation Service by extending the
period of payment of construction

* charges, provides for the defer-
ment of "regular construction
charges ", and a charge already
deferred is not. a regular construc-
tion charge, it does not of neces-
sity follow that the deferred
charges cannot be further deferred

* under the later act of March 27,

1934, enacted to extend the oper-
ation of the earlier act. Such a
further extension comes reason-
ably within the scope of the lan-
guage, " all similar charges com-
ing due for the year 1934 " con-

tained in the later act … ==- _

Indian-Owned Lands.

See Indian Irrigation Projects.

Interest.

5, Interest accruing upon de-
ferred charges under the morato-

rium act of April 1, 1932, is
neither a construction charge un-

der section 3, nor an operation and
maintenance charge under section
6 of the extension act of August
13, 1914, and is not, therefore,

subject to the delinquency penalty
imposed by subsection H of section

4 of the act of December 5, 1924_

Operation and Maintenance Charges.

6. The Federal statutes relative
to the payment of debts and de-
mands due the United States do
not require the acceptance of
money -only in the settlement of
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Reclamation-Continued. Page
Operation and. Mai ntenance

Charges-Continued.
such debts and demands, and ac-
cordingly the proper administra-
tive official representing the United
States may, where it would be to
the interest of the United States,
accept a " call" warrant for in-
debtedness of an irrigation dis-
trict under its contract with the
United States Reclamation Service
for operation and maintenance of
storage works, such warrant to be
held by the United States until
paid - --------- 264
Reclamation Fund.

7. Opinion of the Solicitor,
May 31, 1933, on advances to
Reclamation fund by the Recon-

: struction Finance Corporation---- 216

Reconstruction Finance Cor-
poration.

1. Opinion of Solicitor of May
31, 1933, on advances -to Recla-
mation Fund… ___ ____ _ 216

Regulations.
Tables, see pages xxix, Xxxi, and

xxxii.
Rehearing.

See Practice, 6, 7.
Reindeer.

1. Where a native of Alaska
dies leaving a mixed estate of re-
stricted and unrestricted property,
the Secretary of the Interior can
deal only with the former class,
while the jurisdiction over the lat-
ter class devolves upon the local
court… _--------________________- 15

2. Congress has conferred upon
the Secretary of the Interior the
authority to make regulations and
to impose restrictions With respect
to reindeer owned by the United
States in the Territory of Alaska
that have been or may be trans-
ferred to the natives and to act
in behalf of the natives in such
connection, and enforcement there-
of may be had in a proper case
by suit to recover the animals ille-
gally transferred, or the value
thereof ------------------…---- 15

3. The fact that a reindeer or-
ganization in the Territory of
Alaska has issued shares of stock
to individuals for reindeer turned
over to it by them does not de-
prive the Government of its con-
trol over any restricted reindeer
where: the transfer had not been
approved by a proper ad ministra-
tive officer __----- _-_

Reindeer-Continued.
4. There is no provision of law

whereby any Federal agency has
been constituted general guardian
for the natives of Alaska so as
to place their private property un-
der governmental control, and con-
sequently where the property of
a native of that Territory con-
sists of reindeer owned by him in
his own right, altogether free from
restriction, the Government has no
authority to take part in the ad-
ministration of his estate ____

5. The provisions of the act of
Tune 25, 1910, as amended, for
determining Indian heirs and for
.the administration of the re-
stricted property of deceased In-
dians, are applicable to the natives
of Alaska, and where the estate of
a deceased native of that Terri-
tory consists of reindeer which
were restricted from sale, the Sec-
retary of the Interior is empow-
ered to administer the estate, and
he may, if he sees fit, remove the
restrictions and dispose of the
reindeer and pay the money over
to the heirs, but an employee of
the Reindeer Service has no such
authority _ - -

Relinquishment.
See Contest, 1.
1. Relinquishment of a home-

stead entry as to part of a forty-
acre legal subdivision, on the
ground that it is mineral in char-
acter, will not be accepted unless
the mineral character of the tract
sought to be relinquished is shown
to have been established in accord-
ance with the requirements of the
General Mining Regulations _-_

See Oil and Gas Lands, Eto.,
38, 40.

Restoration of Lands.
See Indians and Indian Lands,2 3

Ys2.

Retirement Act.
See Civil Service Retirement.

Revised Statutes Cited and
Construed.

See Table, page xr.

Right of Way.
Generally.

1. Regulations of August 19,
1933, in re tracings and dupli-
cates showing public highway
rights-of-way. (C i r c u l a r No.
1310) __ - -_

659

Page

15

15

228

270



660

Right of Way-Continued.
Generally-Continued.

2. In the absence of specific leg-
islation, no authority of law exists
to grant a permit to occupy and
use Government land for purposes
which, in their nature, involve a
permanent right or estate …

3. The administrative authority
vested in the Secretary of the In-
terior by the act of July 3, 1930
(46 Stat 855), must be exercised
within the limits prescribed by
that act, and does not include au-
thority to grant rights-of-way, by
permit or otherwise, over Govern-
ment land within the Colonial Na-
tional Monument, Virginia_------

Pipe Line.

4. Under section 32 of the act
of February 25, 1920, the Seere-
tary of the Interior is authorized
to do any and all things neces-
sary to carry out and accomplish
the purposes of the act. Held, a
stipulation which requires that an
applicant for a pipe-line right-of-
way across public lands shall
agree to purchase and/or transport
oil or gas available on Govern-
ment lands in the vicinity of its
pipe line or gathering branches,
without discrimination as between
Government lands and lands of
others, and in such ratable pro-
portions as may be satisfactory to
the Secretary of the Interior, is
within the purview of this statute.

5. The authority granted the
Secretary of the Interior by sec-
tion 28 of the act of February 25,
1920, to promulgate regulations to
govern the use of rights-of-way
through public lands for pipe-line
purposes includes regulation of the
pipe lines, the right-of-way being
granted for " pipe-line purposes ",
and the only use of the right-of-
way contemplated by the statute
being use for a pipe line__ _

6. The inclusion in the act of
February 25, 1920, of the express
condition that the pipe lines pro-
vided for must be operated as com-
mon carriers does not exclude, by
implication, other control over the
pipe lines, but was intended merely
to direct the exercise of the discre-
tion of the Secretary of the In-
terior on one particular feature,
leaving him freedom -of discretion
over the other elements of regula-
tion as to the use of the pipe
line… _____--__________ ----
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Right of Way-Continued.
Pipe Line-Continued. -

7. A requirement that an appli-
cant for a right-of-way for an oil
or gas pipe line shall, as a condi-
tion precedent to the granting
thereof, enter into a stipulation
expressly consenting and agreeing
to purchase and/or transport oil
or gas available on Government
lands in the vicinity of its pipe
line or gathering branches without
discrimination as between Govern-
ment lands and lands of others,
and in such ratable proportions as
may be satisfactory to the Secre-
tary of the Interior, does not tran-
scend the scope of section 28 of
the act of February 25, 1920 (41
Stat. 437, 448), governing applica-
tions of this character ._______

Railroads.

8. Where the grant of a right-
of-way to a railroad company
across Indian lands creates a pos-
sibility of reversion in the In-
dians; and the Indian title is later
extinguished in favor of the United
States by treaty, the right of re-
version passes to the United
States and inures to its benefit-_

9. A grant by the United States
purporting to convey a quarter
section of public land over which
a railroad right-of-way had pre-
viously been granted under the act
of February 18, 1888 (25 Stat.
35), carries with it, in the absence
of further exception or reservation,
the entire interest left in the
United States, so that an applica-
tion by the railroad company's suc-
cessor for a lease, under the act
of May 21, 1930 (46 Stat. 373),
of the oil and gas deposits under
the railroad right-of-way, may not
be granted… - __ --__-------

10. Upon a grant by the United
States of a right-of-way for rail-
road purposes over public lands,
the company's interest is " neither
a mere easement nor a fee simple
absolute, but a limited fee, made
on the implied condition of re-
verter in the event that the com-
pany ceases to use or retain the
-land for the purposes for which
it is granted " …_----------------

Reservoir.

11. Instructions of January 4,
1933, concerning reservoir rights-
of-way under act of March 3,
1891 (Circular No. 1291) … _- _

Page

465

393

393

392

141



INDEX

Riparian Rights.
See Arkansas River Islands, 1, 2.
1. Land that has been cut off

by avulsion from a tract of land
owned by the United States abut-
ting on a watercourse retains its
status as public land, but one who
has held and occupied it for many
years under claim or color of title
may acquire title thereto under
the act of December 22, 1928, or
under some other applicable pub-
lic-land statute as against one at-
tempting to enter it under the
homestead law …

2. Public land reserved by the
United States, until disposed of by
it, and in the absence of express
legislation by Congress, is gov-
erned by the common law with re-
spect to riparian rights and the
effect of erosion and submergence,
and not by the law of the 'State
(Widdecombe v. Rosemiller, 118

Fed. 295) _ _-------
3. Where surveyed public lands

of the United States bordering
upon a navigable stream, and to
which the United States has not
parted with title, are eroded in
their entirety by the action of the
stream, and later restored by ac-
cretion, title to the lands so re-
stored is in the United States, and
not in the owners of the remote
nonriparian lands, which lands for
a time were the shore lands_---

4. Following Federal survey,
certain undisposed of subdivisions
of United States public lands in
Nebraska bordering upon the Mis-
souiri River were washed away by
that river, either as the result of
erosion or arnvlsion. and later re-
stored, augmented by other land,
the result of accretion. Held, that
title to the surveyed lands so
restored or uncovered and to the
lands added thereto by accretion
is in the United States and not in
the owners of the back lands
which were for a time the shore
lands _-- -- - - __- - _- - _

Rules and Regulations.
See Regulations; Secretary of

the Interior, 2.
1. Rules and regulations whose

sole statutory basis is section
1201 of title 413 of the United
States Code have been given ju-
dicial sanction by the Supreme
Court ___ -------------

2. Specific legislative authoriza-
flon for regulation by the Secre-
tary of the Interior of grazing

Page
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Rules and Regulations-Con.
upon public lands withdrawn for a
Federal grazing district is not nec-
essary, his designation in the Ex-
ecutive order being sufficient.
Such designation is consonant
with the Secretary's general ju-
risdiction over the public lands of
the United States; and by. virtue
of this general authority he may
prescribe such rules and. regula-
tions as are necessary to effectuate
the purposes for which the, with-
;drawal and reservation are made-

Rules of Practice.
See Practice.

St. Elizabeths Hospital.
1. There is no provision of law

permitting the admission, to St.-
Elizabeths Hospital of an insane
alien in the charge of the United
States Immigration Service pend-
ing deportation_ ___-____-_

2. The feasibility of admission
of an insane alien to St. Eliza-
beths Hospital by 'his transfer
from the Immigration Service to
the Public Health Service and by
that service to St. Elizabeths
Hospital is one for determination
by the services involved _=-__

Salary.
See National Parks, Buildings

and Reservations, 2, 5, 6; also,
generally, Wages and Hours: of
Labor.

Sale of Lands.
1. Regulations of September 22,

1932, governing sale of lands un-
der section 17, act of February 25,
1920 -----------------------

Sand and Gravel.
See Hig7h-cays, Federal Aid, 1;

Mining Claims, 37, 38.

San Diego, City of.
See Boulder Dam and Project.

San Juan, McKinley, and Valen-
cia Counties, N. Mex.

1. Instructions for exchange of
lands, act of March 3, 192r (Cir-
cular No. 1284) - _- __

San Francisco, County and City.
See Electric Power, 1.

Santa Teresa Land Company.
See Private Land Claims, 4-6.
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School Lands.
1. Where a State did not acqui-

esce in an erroneous decision of
the Land Department resulting in
the cancellation of a school-land
selection, but, on the contrary,
gave and continued to give notice
to the world, by its actions, of
its continued claim to the land,
laches may not be imputed, even
though a long period of time has
elapsed following the erroneous
cancellation of the selection and
though there has been tardiness in
seeking correction of the errone-
ous decision… _-----_-_-_-__

Indemnity.

2. Where a State, possessed of
the right, files an indemnity
school-land selection for public
land subject thereto, and performs
all things needful to -perfect the
selection, its right may not be- de-
feated by a subsequent withdrawal
of the lands from entry, and a

- homestead entry of lands included
within such withdrawal will not
prevail against the State or a
qualified grantee of the State--_ 

3. The title a State has in an
indemnity school-land selection is:
equitable only, the legal title
being in the United States, from
which It follows that, until legal
title passes from the United States,
inquiry as to all equitable rights
is within the cognizance of the
Land Department, which is clothed
with jurisdiction to determine
whether the land should be listed
to the State or not; accordingly,
the judgment of the Department,
even though erroneous, is void-
able only, and not void, and is
therefore entitled to respect until
set aside by direct attack in some
manner recognized by law … __

4. The action of a State in
granting an oil and gas lease of
lands embraced within an uncom-
pleted school indemnity selection
list is tantamount to an oil and
gas classification, within the mean-
ing of the act *of July 17, 1914
(38 Stat. 509), when the prospec-
tive oil and gas value is confirmed
by the Geological Survey, or from
other sources …____--_____-_

5. School land indemnity may
be allowed for loss based upon the
fractional condition of a township
even though the township is only
partly surveyed, where such loss
is shown-by a protraction survey of
of the unsurveyed portion em-
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School Lands-Continued.
Indemnity-Continued.
braced within a reservation added
to the portion actually surveyed_

Secretary of the Interior.
See, generally, Adse-inistrative

,Jcristdicton; Alaska Natives, 4;
Boulder Dans and Project, 2, 5;
Homestead (Federal Subsistence),
35 Indians and Indian Lands, 3,
9, 11, 13, 17, 21, 31, 33, 34, 48-51;
National Parks, Buildings and Res-
ervations, 1, 7, 23; Oil and Gas
Lands, tc., 2; -Public Works Ad-
mninistration, 1; Reindeer, 1, 2;
Right-of-Way, 3, 5; Rules and
Regulations, 2 ; Yellowstone Park, 1.

1. Where a native of Alaska
dies leaving a mixed estate of re-
stricted and unrestricted property,
the Secretary of the Interior can
deal only with the former class,
while the jurisdiction over the lat-
ter class devolves upon the local
court… ___-- ___------ _--

2. Congress has conferred upon
the Secretary of the Interior the
authority to make regulations and
to impose restrictions with respect
to reindeer owned by the United
States in the Territory of Alaska.
that have been or may be trans-
ferred to the natives and to act
in behalf of the natives in such
connection, and enforcement there-
of may be had in a proper case
by suit to recover the animals il-

legally transferred, or the value
thereof …-- -- --- -- --- -- --

3. Congress, in the act of Au-
gust 1, 1914 (38 Stat. 582), hav-
ing authorized and directed the
Secretary of the Interior to act in
determining the per acre charge
for irrigation of lands within In-
dian reclamation projects, im-
pliedly gave him authority to de-
termine the estimated cost of the
project and the total area that
can be irrigated … _____-_-___-__

4. The act of August 1, 1914
(38 Stat. 582), directing the Sec-
retary of the Interior to apportion
the cost of irrigation projects con-
structed for Indians in accordance
with the benefits received by each
individual Indian, requires him, in
effect, to make an apportionment
of the cost of such irrigation
works upon a per acre basis based
upon 'benefits received … _-___

5. In order to fix charges upon
irrigated lands within Indian rec-
lamation projects the Secretary of
the Interior must determine the
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Secretary of the Interior-Con.
estimated cost of the project and
the total area that can be irri-
gated, which factors supply the
basis for such charges _-___-_

6. It would be unusual to say
that Congress intended, by the
act of February 14, 1920 (41
Stat. 408) to declare as irrigable
all land for' which water for irri-
gation purposes can be delivered,
and the Secretary of -the Interior
would not be justified in deter-
mining that land was irrigable if
it was not arable and susceptible
of economic cultivation with the
use of irrigation water _- ____

7. An act of. Congress (Act
February 27, 1925, 43 Stat. 1008)
intended to permit greater latitude
in the investment of the surplus
funds of Osage Indians contained
language which, if given literal
application, would preclude the
Secretary of the Interior from in-
vesting the funds of such Indians,
if resident in Oklahoma, in bonds
of the United States Government,
and in other respects would work
hardship to such Indians gener-
ally, whether resident in Oklahoma
or not. Held, That the presence
of this language in the statute
should not preclude the Secretary
from investing these funds in
bonds of the United States Gov-
ernment, should he deem such ac-
tion in the interest of the Indians_

8. The Secretary of the Inte-
rior, as such, is without authority
to approve and make effective
plans X submitted by the Director
of the Office of National Parks,
Buildings, and Reservations, for
changing the hours of labor from
30 to 40 per week, upon work in
national, parks, within the scope

of the Federal Emergency Admin-
istration of Public Works, his au-
thority in this connection being
that conferred upon him as head
of the Federal Emergency Admin-
istration of Public Works _-___

Supervisory Authority.

9. The Secretary of the Inte-
rior, in the proper exercise of his
supervisory authority, may vacate
a decision of the General Land Of-
fice and direct a reconsideration
of the case by said office, even
though no appeal may have been
taken from its decision therein.._

Shoalwater Indian Reservation.
See Indians .azd Indian Lands,

6-S.
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Shoshone Reclamation Project. Page

See Reclinaation, 2.

Sodium and Sulphur.
1. Regulations of August 16,

1932, on sulphur production; act
of April 17i, 1926, as amended by
act of July 16, 1932 (Circular No. -
1287) _____--_____8___----_-_ 34

2. Regulations of June 13, 1933,
agricultural entry of lands with-
drawn, classified, or reported as
valuable for sodium, and/or sul-
phur (Circular No. 13038) … __ -- 227

Soil Erosion Service.
1. The Federal Soil Erosion

Service, a national administrative
agency created under authority of
section -202, Article II, of the
National Industrial Recovery Act
(48 Stat. 195, 201), received an
allotment of Public Works funds
by resolution dated July 17, 1933,
such resolution specifically au-
thorizing soil erosion projects on
privately owned lands, and this al-
lotment was followed by another
which did not specify whether It
was to be used on private lands,
but referred to the resolution of
July 17, 1933, and designated the
work to be done with the addi-
tional allotment as " certain addi-
tional projects." Held, That both
allotments could be employed on
erosion projects on privately
owned lands- -_-------_____ 439

2. Services and supplies may be
procured on behalf of an establish-
ment of the United States Govern-
ment without competitive bidding
in instances where special skill
and experience are more important
than a low price and it is believed
these cannot be assured by compet-
itive bidding… __-----__-_-_- 408

3. The Soil Erosion Service of
the United States has authority to
enter into an agreement with a
State administrative institution
for the supplying of material need-
ed in connection with the check-
ing of soil erosion … _-_-_- __- 408

4. An agreement between the
Soil Erosion Service of the United
States and a -State forest com-
mission whereby, for a considera-H
tion, the latter is to produce and
supply trees for the former, pos-
sesses the essential elements of a
valid contract…_--- … _408

5. Under the authority con-
tained in section 202 of Article II1
of the National Industrial Recov-
ery Act, to prepare a co mprehen-
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Soil Erosion Service-Contd.
sive program of public works
which shall embrace " conserva-
tion and development of natural
resources, including prevention of
soil or coastal erosion, '. * 
and * ' * flood control ", the
Federal Soil Erosion Service, an
administrative agency duly ere-
ated to effect the purposes of the
act, is authorized to conduct proj-
ects for the prevention of soil ero-
sion on private as well as public
lands-

6. The fact that benefits will
enure to private farms as the re-
sult of the prevention of soil ero-
sion and other work of the Federal
Soil Erosion Service affords no
basis for confining its operation to
public lands, for the evidence
clearly indicates that Congress in-
tended no such-limitation __-__-_.

7. The work of the Federal Soil
Erosion Service is in conformity
with the practice of the Depart-
ment of.Agriculture since the time
of that Department's establish-
ment…---- _ --- …-------------

8. Floods, pests, etc., have long
been considered national problems,
and Congress has frequently au-
thorized work on private lands for
their control. The inclusion of
soil and coastal erosion prevention
in the same paragraph-Sec.
202 (b)-with flood control work,
indicates that Congress viewed soil
erosion and floods as similar prob-
lems ------------------…------

9. From an early date the im-
portance of maintaining a vegeta-
tive cover has been recognized as
necessary to flood control. There
can be no reasonable doubt that
section 202 (b) authorizes meas-
ures necessary to maintain a veg-
etative cover on private lands for
purposes of flood control_____-_

10. Section 202 (b) directs the
Administrator to include in the
program of public works projects
for the " purification of waters."
All the projects of the Soil Erosion
Service on private lands, save a
minor one, are located within the
drainage basins of navigable rivers,
and there can be no doubt that
one of the major contributing
causes of the pollution of our pub-
lic streams is the depositing of
erosional debris … ________

11. The scheme of construction
and financing of projects on pri-
vate lands set forth in the coop-
erative agreements is authorized
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Soil Erosion Service-Contd.
by the National Industrial Recov-
ery Act, section 203 (a), confer-
ring authority upon the Presi-
dent * * * through the
Administrator, 8 * * to con-
struct, filauce, or aid in the con-
struction or financing of any pub-
lic works project included in the
program prepared pursuant to sec-
tion 202… _ …__ - -

12. Cooperative agreement be-
tween landowners, etc., to hold
harmless in case of damage to
their land- -__ ----------------

Soldiers, Sailors, and Marines.
See Homestead, 17, 18.

Soldiers' Widows and Minor
Children.

See Hlomestead, 25, 26.

Solicitor's Opinions.
See Table, page Ix.

Spanish and Mexican Lands and
Land Grants.

See Indians and Indian Lands,
36-47.

Special Agents, Department of
the Interior.

1. Instructions of May 18, 1933,
providing for appeals and nmolions
for rehearing by special agents
in charge (Circular No. 1299)_-

State Courts.
1. This Department has repeat-

edly decided that It is without ju-
risdiction to determine the ques-
tioII as to the right to water, that
being a matter solely within the
province of the State courts. Sil-
ver Lake Power i Irrigation Com-
pany v. City of Los Angeles (37
L. D. 152, 153) and cases there
citedl; and the remedy of the
owner of such a water right lies
in recourse thereto … _________

State Laws.
i See Indians end Indian Lands,
16, 27, 68; Migratory Birds and
Treaty, 5.

1. The power to preserve fish
and gaine within its borders is in-
herent in the sovereignty of a
State (citing Ueer v. Connecticut,
16t U. S. 519; Ward v. Race-
horse, 163 U. S. 504, 507).______

2. The power of each State to
regulate fishing in its rivers in-
cludes authority to restrict the de-
vices and types of tackle which
fishermen generally employ-
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3. A regulation of fishing, im-

posed by a State, operative on all
persons alike, reasonably adapted
to the preservation of wild life
in the waters of the State for the
common benefit, and not in its in-.
tendment or operation a denial to
a privileged Indian community of
its right to fish, is not violative
of a provision of a treaty with the
Indians (see 12 Stat. 951; 45
Stat. 1158) under which they are
guaranteed " the right of taking
fish at all usual and accustomed
places, in common with citizens of
the Territory."… _-_____-_- 418

4. A reasonable construction of
a provision of a treaty with In-
dians guaranteeing "the right of
taking fish at all usual and accus-
tomed places, in common with citi-
zens of the Territory ", does not
include authority to construct
what is known as a willow weir or
willow dam in the channel of the
Columbia River, for the purpose
of holding the salmon run, and in
disregard of the State laws and
regulations __--_----__-______-419

5. A Yakima Indian is not ex-
empt from the general laws of the.
State of Oregon requiring a li-
cense in order to sell fish caught
in the Columbia River and to pay
a poundage tax on such sales,
when sold at any place within the
jurisdiction of the State __-__

6. It is doubtful whether State
cession laws should be construed
as applying to acquisitions in the
name of a corporation, as a ces-
sion of jurisdiction, being an abro-
gation of sovereign authority by
the. State, must be construed
strictly, and construction of such
a statute which employs inference
or presumption to defeat the juris-
diction of the State should be
avoided unless very cogent rea-
sons for such a construction ap-
pear _- - -- _-- - -- -_

7. Delaware may tax Federal
Subsistence -Homesteads Corpora-
tion for the privilege of existence
as a Delaware'corporation, but no
other franchise, license, occupa-
tion, income, or excise tax may be
imposed by Delaware or any other
State, nor may the right of the
corporation to enter into any
State and conduct its operations
there be qualified or restricted--

S. The interest of a purchaser
of land from the United States
becomes taxable by the State

419
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w h e n the purchaser acquires
" equitable title " to the land, but
for purposes of State taxation
a purchaser from the United States
does not acquire " equitable title "
until he has done all things neces-
sary, under any controlling: statute'
or under-his purchase contract, to
entitle him to a deed or patent-

9. In analogy to the exemption
of private corporations engaged
in interstate commerce from the
operation of State statutes requir-
ing that foreign corporations reg-
ister and qualify to do business, a
similar exemption is warranted on
behalf of a corporate instrumen-
tality of the United States hav-
ing as its sole business the execu-.
tion -of an enactment of Con-

10. Equities are not established
against the United States by ex-
penditures on lands in ignorance
of the prior certification and ap-
proval of selection thereof by the
State, the fact of such certification
and approval being duly noted
upon the local land office records-

State Selection.
See, also, School Lands.
1. Where cancellation of a

State selection was the result of
an erroneous decision of the Land
Department, and the State did not
acquiesce in such decision, but, on
the contrary, took action which,
in effect, gave notice to the world
that it claimed title to the land,
such notice was effective, even
though the State has been some-
what tardy in seeking correction
of the erroneous decision which re-
sulted in cancellation of its se-
lection --------------------------

2. Section 15 of the act of Sep-
tember 9, 1850, which act provided
among other things for the estab-
lishment of a territorial govern-
ment for New Mexico, did not con-
tain a grant in praesenti of sec-
tions 16 and 36 in each township
in that Territory, but merely a
reservation of those sections in
contemplation of a future grant by
Congress _--_- -- -- - -- _- -

3. It has not been authorita-
tively settled that a suit to can-
cel a list of lands -certified to a
State, if not brought within six
years from the date of certifica-
tion, or within six years from the
date of discovery of fraud,, would
be barred by section 8 of the

6650
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act of March 3, 1891 (26 Stat.
1099), but this statute has been
referred to by the Supreme Court
as showing the purpose of. Con-
gress to uphold titles arising under
certification or patent after the
lapse of.a certain time, and it has

been frequently held that certifica-
tion of lists pursuant to similar
grants is of the same effect as a
patent- - ____------____ -

INDEX

Page

475

Statutory Construction.
See, also, Words and Phrases.
1. If giving to the words of a

statute their natural meaning
"leads to an unreasonable result,
plainly at variance with the policy
of the legislation as a whole, we
must examine the matter further.
We may then look to the reason
of the enactment and inquire into
its antecedent history and give it
effect in accordance with the de-
sign and purpose, sacrificing if
necessary the literal meaning in
order that the purpose may not
vary." Ozawa v. : United, States
(260 U. S.. 178, 194). .See, also,
Holy Trinity Church v. United

States (143 U. S. 457) … __ 90
2. Where an act of Congress,

couched in general terms, if given
literal application, would do vio- ,
lence to an established, integrated
system, the growth of many years,
while a qualified application
avoids this and yet meets the need
apparently intended, it is to be
presumed, on well-established prin-
ciples of statutory construction,
that a restricted sense was in-
tended… ___ ___ __ ------- *90

8. The act of July 1, 1932 (47
Stat; 564), contained a proviso
that " the collection of all con-
struction costs against any Indian-
owned lands within any Govern-
ment irrigation project is hereby
deferred, and no assessment shall
be made on behalf of such charges
against such lands until the In-
dian title thereto shall have been
extinguished." Held, that the sur-
rounding circumstances afford clear
warrant for the conclusion that
Government Indian irrigation proj-
ects were meant, and not irriga-
tion projects within the purview
of the Reclamation Act … … _ 90

4. The principle is well estab-
lished that laws are to be given
a sensibl& construction, and that a
literal application of a statute
which would entail unjust and ab-

Statutory Construction-Contd. Page:
iurd consequences should be avoid-

ed whenever a reasonable appli-
cation can be given to it consist-
ent with the legislative intent---- 260

5. Where language in a statute
whose purpose is to liberalize a
prior law concerning Indians, if
followed literally, would have the
contrary effect, . and would in
other respects be inimical to the
best interests of said Indians,
such language will not be given
administrative effect, since this
would be inconsistent with the in-
tent of Congress…-----------__ 260

6. The moratorium act of April
1, 1932, which afforded temporary
relief to water users on irrigation
projects constructed and operated
under the reclamation law, being a
relief act, should be liberally con-
strued, and when so construed,
sections 1 and 2 thereof, which
are descriptive of the two large
bodies of water users, namely, orl
ganizations and individuals, in-
clude the nonconsenters on the
Garland Division of the Shoshone
project, Wyoming, and on other
projects …__--____ --------- 13

7. The ordinary and reasonable
interpretation of the act of July 1,

1898 (80 Stat. 570), makes it one
relating to the admission of the

public to park grounds, their con-

duct therein, and the extent of

supervision over such grounds in

that connection, and not to polic-

ing. It supplies no warrant for
assessing fines against the mem-

bers of the park police force for

offenses against the regulations pe-

culiar to them as members of that

force…----- ---------------------

8. It is a well-established prin-

ciple of law that, where a statute

sets up a general scheme for the

administration of a given field,

subsequent and more particular

statutes will not readily be con-

strued to enact a departure from

the general scheme. (United States

v. Barnes, 222 U. S. 513; Auto-

snatic Registering Machine COm-

pany v. Pima County, 285 Pac.

1034) -----------------

9. A provision in the Home

Owners' Loan Act of 1933 that

"the Corporation * * * shall

determine its necessary expendi-

tures under this act and the man-

ner in which they shall be in-

curred, allowed, and paid, without

regard to the provisions of any

other law governing the expendi-

302
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ture of public funds ". does not
relieve the Office of National Parks,
Buildings, and Reservations of the
obligation of allotting to the Cor-
poration space in some building or
buildings in the District of Colum-

bia owned or leased by the United
States___________--_------____ 325

10. Upon a grant by the United
States of a right-of-way for rail-
road purposes over public lands,
the company's interest is " neither
a mere easement nor a fee simple
absolute, but a limited fee, made
on the implied condition of re-
verter in the event that the com-
pany ceases to use or retain the
land for the purposes for which
it is granted " …___-__----------

11. Where an act of Congress is
open to two constructions, one of
which raises a serious constitu-
tional question, and the other of
which avoids such question, the
settled rule of statutory construc-
tion requires adoption of the latter
construction

12. Where the language of a
statute giving authority and direc-
tion to modify a contract does not
purport to establish the: exclusive
means for effecting the end sought,
another method of modification,
provided by the contract itself, is
not prohibited ------------

13. Consideration of the back-
ground and legislative history of
the act of-March 4, 1933, and the
language of the act itself, leads to
the conclusion that the act should
not be construed so as to require
consent of the Indians, involved
to a. modification of a contract
which, by its own terms, may be
modified without the Indians' con-
sent -------------------------

14. The act of March 4, 1933
(47 Stat. 1568), which merely
authorizes and directs the Secre-
tary of the Interior, with the con-
sent of the Indians and the pur-
chasers, to modify timber sale con-
tracts, cannot properly be con-
strued to modify, by its own opera-
tion and without the consent of
the purchaser, a contract provi-
sion for price reduction … _…___

15. A paper and pulp company's
contract with Indians to purchase
timber from them contained a pro-
vision affording the company ad-
ministrative recourse against eco-
nomincally unreasonable stumpage
prices, by price reduction, which

392
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provision formed a substantial con-
sideration for the company's con-
tractual promises. Quieere: Wheth-
er a later statute if construed to
deprive the company of. such ad-
ministrative recourse for a price
reduction would not violate the
"due process" clause of the fifth
amendment to the Federal Consti-
tution- - ________-- ______--__ 401

16. A reasonable construction of
a provision of a treaty with In-
dians guaranteeing " the right of
taking fish it all usual and -ac-
customed places, in common with:
citizens of the Territory ", does
not include authority to construct
what is .known as a willow weir or
willow dam in the channel of the
Columbia River, for the purpose of
holding the salmon run, and in
disregard of the State laws and
regulations …---- ---- --- _- _-_- 419

17. An oil and gas lease made
under authority of section 2 of the
act of May 27, 1908 (85 Stat.
312), contained provisions that it
should :run for: five years from
date of approval, which was: No- ;
vember 3, 1920, " and as much
longer thereafter as oil or gas is
found in paying quantities "; that
the lessee should pay as royalty on
each gas-producing well $300 per
annum in advance, to be calculated
from the date of commencement
of utilization; and that, if the gas
well should prove unprofitable
commercially, and the lessee de-
sired to retain certain gas-pro-
ducing privileges, be. should pay a
rental of $100 per annum, in ad-
vance, calculated from the date of
discovery of gas, on each gas-pro-
ducing well. Held, That no gas
well having produced commercially
since the year 1926, the mere pay-
ment by the lessee of $100 annu-
ally, under the clause of the lease
which makes provision for reten-
tion of gas-producing privileges in
an unprofitable well, would not
operate to extend the lease beyond
the fixed or primary period of five
years, an extension of the lease
requiring, as a prerequisite, pro-
duction of oil or gas in paying
quantities …-- --- --- --- -- __- 422

18. Under the authority con-
tained in section 202 of Article II
of the National Industrial Recov-
ery Act, to prepare a comprehen-
sive program of public works
which shall embrace "conserva-
tion and development of natural
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resources, including prevention of
soil or coastal erosion, ' * *
and * * * flood control ", the
Federal Soil Erosion Service, an
administrative agency duly created
to effect the purposes of the act,
is authorized to conduct projects
for the prevention of soil erosion
on private as well as public lands_ 439

19. The authority granted the
Secretary of the Interior by sec-
tion 28 of the act of February 25,
1920, to promulgate regulations to
govern the use of rights-of-way
through public lands for pipe-line
purposes includes regulation of
the pipe lines, the right-of-way
being granted for " pipe-line pur-
poses ", and the only use of the
right-of-way contemplated by the
statute being use for a pipe line_ 465

20. In accordance with well es-
tablished principles of statutory
construction, the act of June 5,
1920, permitting donations in aid
of national parks, and the act of
March 5, 1917, forbidding Federal
employees receiving other than
Government salary for Federal
services, should both be given op-
eration, the two acts not being un-
avoidably incompatible, and, repeal
by Implication not being favored
in law -. 497

21. Under section 9 of the act
of June 25, 1929, it is provided:
"That the Secretary of the Inte-
rior is hereby directed to with-
hold his approval of the adjust-
ment of the Northern Pacific land
grants under the act of July 2,<
1864, and the joint resolution of
May 31, 1870, and other acts re-
lating thereto; and he is also
hereby directed to withhold the is-
suance of any further patents and
muniments of title under said act
and the said resolution, or, any
legislative enactments supplemen-
tal thereto, or .connected there-
with, until the suit :or suits con-
templated by this act shall have
been finally determined: " Held,
that in the light afforded by the
legislative history of the Northern
Pacific land grants, and in view
of pending litigation in the courts,
said section must be interpreted
as requiring the Secretary of the
Interior to withhold all patents
for lieu lands otherwise issuable
to the Northern Pacific Railway
Company under the provisions of
the act of March 2, 1899, until the
determination of the litigation au-
thorized in the 1929 act…___----- 588

Statutory Construction-Contd. Page

22. There is a clear distinction
between administration of a Gov-
ernment building, meaning supervi-
sion and maintenance, and the
allotment of space therein, and
these functions have been given
distinct treatment by Congress, as
appears from the act of February
26, 1925 (43 Stat. 983), and by
the courts (see In re Lymean, 55
Fed. 29) ___--_--5_------ 322

Stock and Stock Ownership.
See Homesteads, subheading,

Subsistence."

Subpoena.
See Practice, 4.

Subsistence Homesteads.
See Hoemesteads, subheading,

"Suebsistence."

Sundays and Holidays.
See Claim for Dasaege, 7.

Supervising Architect, Treasury.
See Public Buildings, 2.

Sureties and Suriety Bonds.
1. Regulations of February 25,

1933, amending existing regula-
tions concerning individual surety
bonds (Circular No. 1293) _-___

2. Regulations of the Federal
Emergency Administration of Pub-
lic Works regarding sufficiency of
guarantors and sureties, adopted
to give effect to provisions of the
Federal Emergency Relief Act,
contained the declaration that
"the bond *- * * of two re-
sponsible individual sureties will
be accepted as security for any
bid or contract." Held, that by
this declaration it is not intended
to limit to two the number of
individual sureties, but to require
that their number shall not be
less than two … ___ _-_-_-_-_

3. A stockholder of a corpora-
tion may, under the terms of Bul-
letin 51 of Federal Emergency
Administration of Public Works,
be accepted as surety on the bond
of the corporation, provided he
has sufficient property, exclusive
of his holdings in the corporation,
so that he can justify for double
the amount of his stipulated lia-
bility on the bond of the corpora-
tion_ __

4. Paragraphs 64 and 65 of Bul-
letin 51 of Federal Emergency Ad-
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'Sureties and SuretylBonds-Con.
ministration of Public Works
permit two or more individuals to
execute a bond as security for the
faithful performance of a contract
between the United States and
construction companies,. and in
such bond limit their liability;
but each such individual must jus--
tify for double the amount of his
stipulated liability____ _____-__

5. Paragraphs 64 and 65 of Bul-
letin No. 51 of Federal Emergency
Administration of Public Works
contain no inhibition against more
than two surety companies sign-
ing the same performance bond,
and, in doing so, each company
executing the bond. may lawfully
limit its liability to a stated sum
less than the full amount of the
bond, the sole interest of the
United States being to secure a
good and sufficient bond for a def-
inite total amount designated----

6. Corporations holding stock of
a corporation submitting the suc-
cessful bid on a contract between
the United States and a construc-
tion company will be acceptable as
sureties if their assets, independ-
ently of the stock of the bidding
corporation, are collectively in ex-
cess of double the amount of the
stipulated liability … .____ -----

Survey.
1. It is true in general that the

General Land Office has authority
to correct Government surveys
after patent has been issued, and
that the courts do not have this
right, but it is without authority
to pass upon the validity and ex-
tent of a private land grant con-
firmed and surveyed under decree of
the Court of Private Land Claims,
or to determine the validity of the
decree and survey, its jurisdiction,
after approval of the survey, being
limited to the ministerial duty of
issuing patent, all other matters
being solely within the jurisdic-
tion of the courts ____-_____-_

2. Congress, in the exercise of
its authority over public lands, by
the act of March 3, 1891, created
the Court of Private Land Claims,
and in sections 7 and 10 of the
act empowered said court not only
to determine, the validity of titles
but to determine that the surveys
executed conformed to its decrees,
errors made being subject to cor-
rection by appeal __-_-____
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3. The survey of a private land
claim was approved in 1904, pat-
ent was issued in. 1909, and ob-
jection was not made until 1933,
although the alleged deficiencies in
the area of the survey were ap-
parent on the face of it from the
day of its approval. Held, that
consideration of the case could
properly be denied upon the ground
of laches ---- __-_-…-=---_ 608

4. School land indemnity may
be allowed for loss based upon the
fractional condition of a township
even though the township is only
partly surveyed, where such loss
is shown by a protraction survey
of the uns urveyed portion em-
braced within a reservation added
to the portion actually surveyed__ 159

Taxation of Federal Instrumen-
talities.

See Homesteads, subheading,
"Subsistence."

Taylor Grazing Act.
Statement of the President ___
Explanation of act ________- _
Text of act __--_____-_-_-___
Executive withdrawal order for

classification ..

Testimony.
See Practice, 4-6.

Timber and Timber Sale.
See Indians and Indian Lands,

57-62; Mining Claim, 16; Statu-
tory Oonstsnctios, 15; Timber
Trespass.

1. Aegulations of August 15,
1932, free use of timber on vacant
unreserved public lands in Arizona
and other western States. (Circu-
lar No. 1285) __-_-_-__-_

2. Timber on mineral lands,
act of June 3, 1878 .________-_

3. Timber on nonmineral lands,
act of March 3, 1891 __

4. New Mexico and Arizona
brought within scope of act of
March 3, 1891 ________ _ _

5. Sale' and use of timber in
Alaska -----------------------

6. Permits to cut timber in
Wyoming and remove same to
Idaho ---------------

7. California, 0 r e g o n, and
Washington brought within scope
of act of March 38 1891 ___-_-_

8. .Permits to cut timber,-Wyo-
ming and Montana-__ _-_-_---
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9. Permits to: cut timber 'in
Idaho and remove same to .Ore--
gon …… _- - -_ _ 32

10. Permits to cut timber in
Nevada and remove same to Cali-
fornia ___8 _ 33

11. Timber cutting permitted
for manufacturing, etc., purposes
by outside corporations … … 8 - 33

12. Permits to cut timber in
Arizona and remove same to Utah_ 33

Timber Trespass.
See Timber and Timber Sale.

1. Instructions of December 9,

1933, measure of damage in tim-
ber trespass cases. (Circular No.
1317) …------------------------

2. Punishment for timber depre-
dations on public lands -___-_-_

Time, Computation of.
See Potash Lands, 1.

Title, State and United States.
See Arkansas River Islands, 1,

2; District of Columbia, 1, 2;
Homestead, subtitle "Subsistence."

1. The circumstances that lands
ceded by a State to the United
States were ceded in contemplation
of their devotion to a particular
use, and for a considerable length
of time were so devoted, do not
warrant the inference that upon
the termination of such particular
use or the substitution of other
uses, title to the land reverts to
the State, the cession containing
no such reservation … _… ___

Transportation.
See Right of Way.
1. In the carriage of freight by

use of railway lines, the provisions
of section 3709 of the Revised
Statutes of the United States, re-
quiring advertisement for competi-
tive bidding, have not been held
applicable to purchases and other
contracts made or entered into by
Federal officials …-__-______-___

2. The head of an Executive De-

partment of the Federal Govern-
ment is authorized to enter into a
contract for transportation of
Government freight over the lines
of a common carrier at a rate
-lower than that in the schedule
filed with the Interstate Commerce
Commission…_----_______-__--__

Treaties.
See Indians and Indian Lands,

14, 15, 23, 27, 36-47.

343

32
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Trespass.
See Coal Trespass; Timber Tres-

pass.

Tribal Ownership.
See Indians and Indian Lands,

231/2, 40.

Trusts and Trustees.
See Indians and Indian Lands,

5, 9, 49.
1. Under that provision of sec-

tion 2 of the act of January 27,
1933 (47 Stat. 777), relating to
Indians of the Five Civilized
Tribes in Oklahoma, which de-
clares that no trust com-
pany * * * shall be trustee
in any trust created under the
act which has * * * promised
to pay to any person other than
an officer or employee on the regu-
lar pay roll thereof any * * *
remuneration for any service or
influence in * * * attempting
to secure for it the trusteeship in
any trust ", a company is disquali-
fied to act as trustee in cases
where it has entered into contrac-
tual relations with one not on its
regular pay roll, such person to re-
ceive a compensation for obtain-
ing for the company the consents
of said Indians to its trusteeship
in the creation of trusts under
said act…__________--__________

2. The criterion for determining
whether a company has placed it-
self within the class inhibited
from acting as Indian trustee
under the provisions of the act of
January 27, 1933, is the circum-
stance, whether or not the person
dealing in its behalf with the In-
dians in endeavoring to obtain
consents to the creation of trusts
was at the time of the transac-
tions an officer or employee on the
company's regular pay roll, the
statute and regulations clearly ex-
pressing an intention to limit
promises of compensation to per-
sons already on the regular pay
roll of the company for purposes
other than the procural of trusts
under the act, and prohibiting any
and all sorts of promises of re-
muneration -so long as they are
made to persons who are not al-
ready officers or employees on the
regular pay roll … ____- ___-__

3. Held, that a trust company
permanently disqualifies itself
from acting as trustee in Indian
trusts under the provisions of the
act of January 27, 1933, where,

Page
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after filing the certificate pre-
scribed by. paragraph .2 of the Den
partment's regulations of June 2,
1933, "to the effect that it has
not paid or promised to pay -any
person other than an officer or em-
ployee on its regular pay roll * * *
any remuneration for any service
or influence in * * * attempting
to secure for it the trusteeship in
that or in other trusts to which
these regulations apply ", it is es-
tablished that said company had
entered into contractual relations
with one not at the time an of-
ficer, employee, or on the pay roll
of the company, under the terms
of which he was to engage in ef-
forts to procure Indian trustee-
ships for the company under said
act of January 27, 1933 __-_-_

United States, Reversion of
Title to.

1. Where the grant of a right-
. of-way to a railroad company

across Indian lands creates-a pos-
sibility of reversion in the Indians,
and the Indian title is later ex-
tinguished in favor of the United
States by treaty, the right of re-
version passes to the United States
and inures to its benefit _-___-__

U. S. Code.
See sections of Cited and Con-

strued, Table, page Xn.

Utah Lands.
1. Instructions of April 26,

1933, lands in Utah added to
Navajo Reservation __-___-____

Utility Company.
See Electric Power,- 1, 2.

Waiver.
See Oil and Gas Lands, 3.

Wages and Hours of Labor.
1.. The order of the Secretary of

the Interior of August 23, 1933,
requiring that all.work performed
with funds granted by the Federal
Emergency Administration of Pub-
lic Works shall be subject to the
labor policies and wage require-
ments prescribed by said organiza-
tion. embraces work performed in
National Parks, whether under
contract or by the Government's
own forces

2; By subsection (b) of section
3, Article II, Circular No. 1, it is
provided that, if work Is located

P. D
iPage -I
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Wages and Hours of Labor-S EPage
Continued. '

at points remote and- inaccessible,
40 hours' w6rk in one week hbabjl
be permitted after it is. determined -

by the State Engineer (P. W. A.),
prior to advertisement, that' the -
work is remote and inaccessible;
and this regulation vests authority
in the State Engineer (P. W. A.)
for determining whether 40 hours
shall constitute a week's work on
any designated project with au-
thority lodged in the Federal
Emergency. Administration of Pub-
lih Works to. modify such regula- -
tion ____--_--____----_--__---.327

3. To be legally effective, a
change from or waiver of the stat-
utory 30-hour work week pre- -
scribed by the National Industrial :
Recovery Act and the Federal
Emergency Administration of Pub-
lie Works, as applied to National
Parks, must be authorized by of-
ficials of the latter organization
or the State Engineer (P. W. A.),
in such persons residing the duty
of determining whether it is im-
practicable or infeasible to do the
work required on the 30-hour
week basis or to substitute there-
for the 40-hour week authorized in
Circular No. 1 and the rules and
regulations approved August 9,
1933 __------_--_--____--_7__- 328

4. The Secretary of the Inte-
rior, as such, is without authority
to approve and make effective
plans submitted by the Director of
the- Office :of National Parks,
Buildings, and Reservations, for
changing the hours of labor from
30 to 40 per week, upon work in
National Parks, within the scope
of the Federal Emergency Ad-
ministration of Public Works, his
authority in this connection being
that conferred upon him as head
of the Federal Emergency Admin-
istration of Public Works … ____ _ 328

5. Nothing in the National In-
dustrial Recovery Act or the regu-
lations adopted to give it effect
forbids payment, by Government
check for work performed with
funds granted by the- Federal
Emergency Administration of Pub--'
lie Works; but where, owing to
difficulties in the way of cashing
checks, such method of payment '
would work a hardship, the pur-
pose of the regulations would seem
to require payment in cash … _-- 328

6. Congress having fixed the'
minimum hours of labor per day ' -
for employees in the Executive
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Wages and Hours of Labor- Page
Continued.

Departments in Washington at not
less than seven hours per day, ex-

cept employees whose compensa-
*tion is determined by special wage-
fixing authorities, and declared
that service shall be required
each day except Sundays and days
declared public holidays, there is
no authority of law for elimina-
tion of Saturday as a partial
workday by adding to the other
workdays the four hours of service
required by the act of March 3,
1931 ---------------------------

Waste Matter, Shrinkage, Etc.
See Opinion of Secretary in

Humble Oil and Refining Co. et aL

Water Users, Irrigation Proj-
ects.

See Indian Irrigatiofl Projects,
10-13; also, generally, Beclama-
tion.

1. Where a water user or water
users' association or irrigation dis-
trict that has been granted defer-
ments under the moratorium act

.-of April 1, 1932, defaults in the
payment of the annual interest
when due, simple interest may

4thereafter be charged upon the
sums of interest due annually

-upon the principal debt as long as
-they remain unpaid -- -___

2. The procedure for the collec-
-tion of defaulted interest upon the
principal debt and of simple inter-
est which may accumulate upon

-the interest due from a water user,
water users', association, or irriga-
tion district, is to be governed by
the terms of the contract or of

-the applicable Federal statute; but
where neither the contract nor the
statute is applicable because of

-the particular conditions, then the
remedy is to be pursued in ac-
cordance with the law of the State

-in which the project is located---
3. The moratorium act of April

1, 1932, which afforded temporary
relief to water users on irrigation
projects constructed and operated

-under the Reclamation law, being
a relief act, should be liberally
construed, and when so construed,
sections 1 and 2 thereof, which
are descriptive of the two large
bodies of water users, namely, or-
ganizations and individuals, in-
c.,elude the nonconsenters on the

-Garland Division of the Shoshone
project, Wyoming, and on other
.projects …__ ----------------

565

247

86

86

13

Wages and Hours of Labor- Page
Continued.
4. The common object of the

acts of April 1, 1932, and March
27, 1934, being the relief of set-
tlers Ion Reclamation projects by
extending the period of payment
of construction charges, such legis-
lation should receive a liberal con-
struction and the two acts be con-
sidered in pari masteria … ------- 550

5. Although the act of April 1,
1932, for the relief of water users
on irrigation projects of the Recla-
mation Service by extending the
period of payment of construction
charges, provides for the deferment
of " regular construction charges ",

and a charge already deferred is
not a regular construction charge,
it does not of necessity follow
that the deferred charges cannot
be further deferred under the later
act of March 27, 1934, enacted to
extend the operation of the earlier
act. Such a further extension
comes reasonably within the scope
of the language, " all similar
charges coming due for the year
1934 " contained in the later act-- 551

Waters and Water Rights.
See also, Boulder Dama and

Project.

Generally.

1. This Department has repeat-
edly decided that it is without
jurisdiction to determine the ques-
tion as to the right to water, that
being a matter solely within the

province of the State courts. gifl-
ver Lake Power & Irrigation oem-
pany v. City of Los Angeles (37
L. D. 152, 153) and cases there
cited; and the remedy of the
owner of such a water right lies in
recourse thereto___________

2. A withdrawal for a public
water reserve (see Executive order
of Apr. 17, 1926; and regulations
thereunder, in 51 I. D. 457) does
not contemplate the withdrawal of
tracts containing mere dry depres-
sions or draws which do not, in
their natural condition, furnish or
retain a supply of water available
for public use, and the owner of
a right, obtained from the State
to such water, acquires no color of
title or exclusive possessory right
to the subdivision upon which the
water Was appropriated and used,
but, at most, merely an easement-

3. In Colorado seepage or waste
waters which return to a stream

144

144
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Waters and Water Rights- Page

Conthinued.
Generally-Continued.

become a part of the water supply
of the stream and cannot be taken
or diverted by. a new claimant
when such diversion or use, would
interfere with the right .of use by
prior appropriators downstream-- 83

4. Lands abutting on a stream
the entire flow of which is insuffi-
cient to supply the priorities for
irrigation already established and
which are not therefore susceptible
to irrigation may be designated
under the stock-raising homestead
act, if otherwise of the character
contemplated by the act…____ __… 83

5. Authority to contract to de-
liver water from a canal to be con-
structed of necessity carries with
it authority to contract for a canal
capacity sufficient to carry the
water to be delivered in addition
to any other water to be carried,
if said canal is to carry other
water _- -_ - -_ - - - - - -

6. The water rights acquired
and safeguarded by section 2339,
Revised Statutes, are distinct from
any right in the land itself, and
the existence of such rights is no
bar to acquisition of the land
-under subsequent homestead en-
tries or locations, but all patents
granted or homesteads allowed are
subject to any vested accrued
-rights that may have been ac-
quired under or recognized by this
section _-- - - - ---_ - -_

Section 2339, Revised Statutes.

7. The water rights acquired
and safeguarded by section 2339,
Revised Statutes, are distinct from
any right in the land itself, and
the existence of such rights is no
bar to acquisition of the land un-
der subsequent homestead entries
or locations, but all patents
granted or homesteads allowed are
subject to any vested accrued
rights that may have been ac-
quired under or recognized by this
section_-------- _-- __- ----- --

Wheeler-Howard Act.
See Words and Phrases, 9.
1. Instructions of September 19,

1934 (date of submission, Aug. 10,
1934), to govern restoration of
lands formerly Indian to tribal
ownership _ I--- _ _____ _

182662-33--voL 54-43

414

144

144

559

Wild Life Conservation.
See Yellowstone Park, 1'6. ;

673'

Page

Wills.
See Indians and Indian Lands, 

; 12, 13. -

Wisconsin Lands Erroneously
Meandered.

1. Regulations of December 8,
1932, regarding Wisconsin lands
erroneously meandered. (Circular
No. 994, reprint) __-_-_-___ 107

Withdrawal.
See Grazing and Grazing Lands,

1-3; Oil and GaOs LIands, Etc., 41;
. Taylor Grazing Act, at p. 539.

1. Where a State, possessed of
the right, files an indemnity

- school-land selection for public
land subject thereto, and performs
all things needful to perfect the
selection, its right may not be
defeated by a subsequent with-
drawal of the, lands from entry,
and a homestead entry of lands in-
cluded within such withdrawal
will not prevail against the State
or a qualified grantee of the State_ 112

2. A withdrawal for a public
water reserve (see Executive order
of Apr. 17, 1926, and regulations
thereunder, in 51 L. D. 457) does
not contemplate the withdrawal of
tracts containing mere dry depres- h
sions or draws which do not, in
their natural condition, furnish or
retain a supply of water available
for public use, and the owner of a
right, obtained from the State to
such water, acquires no color of
title or exclusive possessory right
to the subdivision upon which the
water was appropriated and used,
but, at most, merely an easemente 144

3. A withdrawal of public lands
from disposal, made by the Presi-
dent under the authority of the
act of June 25, 1910 (36 Stat.
847), continues in effect until re-
voked by the President or by act
of Congress -- _ _ 222

4. The Federal courts have re-
peatedly held that an appropria- -

tion of public lands for a public
purpose by proper Executive with-
drawal prevents their further use ~
by private persons for any purpose
which is in conflict with the pur-
pose for which the withdrawal was
made ------------------------- 353

I



674 

Witnesses.
See Practice, 4-6-.

i Words and Phrases.
1. "Actual p e r s a n e n t resi-

dence "'…__________--___--______
2. "Actual production"…I-----…
3. "Actual residence ", under

the homestead laws, means physi-
cal occupation of the premises;
it means precisely the same thing
as actual inhabitancy for seven
months each year, subject to

proper credit for military service-
4. "c Charge and control '______
5. As used in sections 13 and

14 of the Mineral Leasing Act of
February 25, 1920 (41 Stat. 437),
the expressions " compact" and
" reasonably compact" relate to

squares, so that, to be "compact "
the selection of primary lease

acreage must be in the form of a
square wherever possible, and
where that is not possible, a rec-
tangle or approximate rectangle
approaching as nearly as possible
a square in dimensions would con-
form to the statutory require-
ment …-----------------------…

Q. Considering the circum-
stances that led to the enactment
of section 23 of the General Leas-
ing Act (see 41 Stat. 448) as dis-
closed in the proceedings before_
the Public Lands Committees of
Congress, by the phrase in that
section reading " dissolved in and
soluble in water and accumlated
by concentration " was meant nat-
ural evaporation residues dissolved
in and accumulated by surface or
ground-water drainage in the form
of brines and later crystallized___

7. The transactions provided for
by the terms of the authority
granted the Federal Subsistence
Homesteads Corporation are bona
fide loans, and any such loan as
is proposed would be an " expendi-
htre of appropriated funds …

8. The expressions "ihave aoctu-
ally resided" and " actual perma-
nent, residence", as used in sec-
tions 2291 and 2297, Revised Stat-
utes, as amended by the act of
June 6, 1912 (37 Stat. 123), con-
template the performance of actual
-residence as distinguished from
constructive residence…--___-___

9. In section 4 of the Wheeler-

Howard Act, limiting the class of

persons to whom may be devised
restricted Indian lands, it is pro-
vided that " in all instances such
lands or interests shall descend or

INDEX

Page
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338

183

390

426

-Words and Phrases-Contd.
be devised * * * to any mem-
lber of such tribe or of such corpo-
ration or any heirs of such mem-
ber." Held, that the phrase, "theirs
of such member ", therein em-
ployed, should be construed to
mean "heirs of the testator",
such construction being reasonable,
consistent with legal usage, and in
harmony with the general plan

and expressed intent of Congress__
10. A mill site appurtenant to a

lode is a " location " under the
mining laws of the United States-

11. " Oil produced " …_ …

12. " Other public purposes "___
13. The term " producing oil or

gas field ", as used in section 13 of
the Leasing Act, must be con-
strued to include areas in which
there has been production and
which will continue to produce oil

or gas. and. the fact that there has
been a cessation of production and
abandonment of wells in a given
field is not of itself sufficient to

warrant a redefinition of the struc-
ture or the revocation of the clas-
sification of the field in the ab-
sence of a proper showing persua-
sive that the area does not in
fact contain valuable deposits of

oil or gas _-___-----------
14. "Production" (oil) __-___
15. "Reasonably compact " ___
16. The term "sodiune borate"

in section 23 of the Leasing Act of
February 25, 1920 (41 Stat. 437),
related to the character of the de-
posit as found in the ground;
therefore, the fact that the prod-
ucts produced from kernite, a so-
dium borate mineral, such as
borax and boric acid, are chiefly
valuable for their boron content,
does not exclude kernite from the
purview of the act … _________

17. As to what tribes of Alas-
kan natives were included within
the term, "uncivilized tribes ", as
employed in Article III of the
treaty under which Alaska was
ceded to the United States (15
Stat. 593), it was held, in Ine re
Minook (2 Alaska Reports, 200,
221), that they " were those inde-
pendent pagan tribes who ac-
knowledged no allegiance to Russia,
and lived the wild life of their
savage ancestors"; and this in-
cludes those natives who, today,
live under primitive conditions in
regions remote and difficult of ac-
cess, influenced by superstition,
and following the crude customs

Page

584

251
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Words and Phrases-Contd. Page
inherited from their ancestors. By
the terms of the treaty of' cession,
these tribes were to be " subject-
to such laws and regulations ag
the United States may, from time
to time, adopt in regard to abo-
riginal tribes of that country '"__ 40

18. Persons whose use of'public
lands rests. merely upon the suffer-
ance of the United States do not
come within the purview of the
exception contained in an order of
withdrawal that it shall be sub-
ject " to all valid existing rights",
the sole " right'" of those so using
the lands being to graze stock
thereon at the sufferance of the
United States …_______8__-_-__ 353

19. If, before the irrigable area
of a reclamation project is deter-
mined and construction charges
fixed, experience in actual cultiva-
tion and irrigation of known areas
demonstrates that a crop cannot
be economically produced thereon,
such areas should be eliminated in
the final determination of irrigable
area, even though land "to which
water for irrigation purposes can
be delivered "…_--___-__-____-_- 195

Wyandotte Scrip.
1. Under the stipulation in the

supplemental agreement contained
in Article 9 of the treaty of Jan-
uary 31, 1855, the rights of the
parties named in the original
agreement contained in the Wyan-
dotte treaty of March 17, 1842,
inure to and may be exercised by
their heirs or legal representatives
without restriction, and such heirs
or legal representatives may exer-
cise those rights by the making of
scrip locations and receiving pat-
ents therefor in their own names- 4

Yakima Indians.
See Fish and Gamne, 5.

Yellowstone National Park.
1. In the exercise of the au-

thority vested in him by section 5
of the act of August 25, 1916, as
amended by the act of June 2,-
1920, the Secretary of the Interior
has promulgated regulations de-
claring the Yellowstone National
Park is " a sanctuary for wild
life of every sort, and all hunting
* * * of any wild bird or ani-
mal, except dangerous animals,
when it is necessary to prevent

675

Yellowstone National: Park- : ;
Continued. Page

them from destroying human lives
or inflicting personal injury, is pro-
hibited; withfi the limits: of the
park "zx_:___…' ________________ 122

2. Uinder' the' generally recog-
nized, doctrines of' the law, the
ownership of wild game, insofar as
it is capable of ownership, is in
the Government, for the use of the
whole people; and private' persons
cannot acquire an exclusive prop-
erty ii wild game except by law-
fully taking and' reducing it to
their possession … … _ I_ 122

3. The State of Montana has
ceded and relinquished to the
United States exclusive jurisdic-
tion over and with respect to all
lands within the State which were
or might be embraced within the
Yellowstone National Park (Laws
of Montana, 1891, p. 262), re-
serving only a concurrent juris-
diction for the execution of proc-
ess, civil and criminal, lawfully
issued by the courts of the State.
See Yellowstone Pransportation Co.

-v. County of Gallatin (31 Fed. 2d,
644); petition for writ of certi-
orari denied (280 U. S. 555)___ 122

4. By the terms of section 2 of
the act of March 1, 1872, estab-
lishing the Yellowstone National
Park, exclusive control thereof
was vested in the Secretary of the
Interior, and this embraced the
power to make and publish regula-
tions for the care and manage-
ment of the park, including the
conservation of wild life … _-__- 122

5. The Federal Government has
authority to declare a perpetually
closed season for the killing or
taking away of game at any place
within the limits of the Yellow-
stone National Park, including pri-
vately owned lands within newly
added park areas … __________ 122

6. The proprietor of privately
owned lands has the exclusive
right to kill and take game on his
own premises and may forbid
others from doing so; but his exer-
cise of this right is subject to the
power of the Government to regu-
late the time and manner thereof,
and it may even forbid outright
his killing or taking of game upon
land owned by him. See 27
Corpus Juris, 943, and cases cited_ 122

Yorktown, Virginia, Monument.
See Colonial National Monu-

ment, etc.

i

I

I
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Yosemite National Park . Page
*1. The basis and extent of'Mthe

jurisdiction of .the United States
Government over privately owned.
lands within the Yosemite-. Na-
tional Park are established by the
act of October 1, 1890 (26 Stat.
651) ; act of February 7, 1905 (33
Stat. 702) ; act of June 2, 1920
(41 Stat. 731); California Laws

of 1919, chapter 51 … . 483
2. The power of policing pri-

vately owned lands within the ex-.
terior boundaries of the Yosemite
National Park is .incident to the
cession of exclusive jurisdiction

Yosemite National Park-Con. Page
over said lands made to the Fed-:
eral Government by the State of
California, no exception as to eju-
risdiction over privately owned
lands being made in said cession_; 483

3. Under the act of . June 2,
1920 (41 Stat. 731) and regula- -
tions issued pursuant thereto,
there are provisions for proper
control of unsanitary conditions,:
disorderly: conduct, the carrying of
firearms, keeping of domestic ani- :
mals, etc., on privately owned land
In Yosemite National Park_------4-83
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